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Senate Final History700

S.B. No. 1190—Sieroty.
An act to amend Sections 1791, 1791.1, 1792.2, and 1793 of, to add Sections 

1793.02 and 1794 2 to, and to repeal Section 1794.2 of, the Civil Code, relating 
to consumer warranties.

1979
April 19—Introduced Read first time. To print.
April 20—From print. May be acted upon >
April 25—To Com. on JUD.
April 30—Set for hearin 
May 21—From comm

Amended. Re-referred to committee
May 30—From committee- Do pass as amended. (Ayes 7. Noes 1 Page 3849.) 
May 31—Read second time Amended. To third reading 
June 1—Read third time. Passed. To Assembly. (Ayes 26 Noes 0. Page 4024.) 
June 4—In Assembly Read first time. Held at desk.

on or after May 20, 1979

ng May 22,1979. 
ittee with authcor’s amendments Read second time.

June 5—To Com. on L., E., & C.A.
June 21—From committee with author’s amendments. Read second time.

Amended. Re-referred to committee 
July 9—From committee. Do pass as amended. (Ayes 7. Noes 0.)
July 10—Read second time Amended. To second reading 
July 11—Read second time. To third reading.
Aug 27—Read third time. Amended To third reading 
Sept 5—Read third time. Amended. To third reading.
Sept. 10—Read third time. Passed. To Senate (Ayes 72. Noes 0. Page 9455.) 
Sept. 10—In Senate. To unfinished business.
Sept. 18—Senate concurs in Assembly amendment. To enrollment. (Ayes 28. 

Noes 0. Page 7619.)
t. 18—Enrolled. To Governor at 11.30 a.m.

Sept 26—Approved by Governor.
Sept. 26—Chaptered by Secretary of State. Chapter 1023, Statutes of 1979
IS

S.B. No. 1191—Sieroty.
An act to add Section 987 to the Civil Code, relating to fine art.
1979
April 19—Introduced Read first time To print.
April 20—From print May be acted upon on or after May 20, 1979 
April 28—To Com. on JUD.
1980
Jan. 31—Returned to Secretary of Senate pursuant to Joint Rule 56.

S.B. No. 1192—Sieroty.
An act to amend Section 1506 of the Pena) Code, relating to appeals. 
1979
April 19—Introduced. Read first time To print 
April 20—From print. May be acted upon on or after May 20, 1979 
April 25—To Com. on JUD 
April 30—Set for hearing May 22,1979.
May 23—Set, first hearing Failed passage in committee 

3850.)
(Ayes 2 Noes 5. Page

1980
Jan. 7—Returned to Secretary of Senate pursuant to Joint Rule 62(a)
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SENATE BILL 
)   

No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791 and 1793 of, and to add 
Sections 1792.21 and 1793.02 to, the Civil Code, relating to 
consumer warranties. 

LEGISLATIVE COUNSEL'S DIGEST 
SB 1190, as introduced, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 

' This bill would include within the definition of consumer 
goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device be accompanied by both an implied and express 
warranty that the device is specifically fit for the particular 
needs of the buyer. Such express warranty would provide that 
the device may be returned within 30 days of the receipt of 
the device by the buyer if it is not specifically fit for the 
particular needs of the buyer. The seller would have the right 
to cure, as specified, in this situation, but if the seller fails to, 
he or she would be required to restore any consideration 

' received from or on behalf of the buyer. 
Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

The people of the State of California do enact as folio ws: 

1 SECTION 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 

10



SB 1190 —2-

1 (a) "Consumer goods" means any new product or part '! 1 
2 thereof that is used or bought for use primarily for 2 
3 personal, family, or household purposes, except for 31 
4 clothing and consumables. "Consumer goods" shall 4! 
5 include new and used assistive devices sold at retail 5 
6 (b) "Buyer" or "retail buyer" means any individual 6 
7 who buys consumer goods from a person engaged in the 
8 business of manufacturing, distributing, or selling such S 
9 goods at retail. As used in this subdivision, "person" 9 
10 means any individual; partnership, corporation, 10 
11 association, or other legal entity which engages in any 11 
12 such business. 11 
13 (c). "Clothing" means any wearing apparel, worn for 15 
14 any purpose, including under and outer garments, shoes, 14 
15 and accessories composed primarily of woven material, IS 
16 natural' or synthetic yarn, fiber, or leather or similar 
17 fabric. 
18 (d) "Consumables" means any product which is 19 
19 intended for consumption by individuals, or use by IS 
20 individuals for purposes of personal care or in the t 
21 performance of services ordinarily rendered within the 1! 
22 household, and which usually is consumed or expended in 
23 the course of such consumption or use. 
24 (e) "Distributor" means any individual, partnership, $ 24 
25 corporation, association, or other legal relationship which 15 
26 stands between the manufacturer and the retail seller in I 
27 purchases, consignments, or contracts for sale of 
28 consumer goods. 
29 (f) "Independent repair or service facility" or 
30 "independent service dealer" means any individual, I 

31 partnership, corporation, association, or other legal 2! 
32 entity, not an employee or subsidiary of a manufacturer I 
33 or distributor, which engages in the business of servicing 
34 and repairing consumer goods. 
35 (g) "Manufacturer" means any individual, 
36 partnership, corporation, association, or other legal 
37 relationship which manufactures, assembles, or produces 
38 consumer goods. I 

39 (h) "Place of business" means, for the purposes of any 
i4) retail seller that sells consumer goods by catalog or mail 

99 60 - 
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-3---- SB 1190 

) 
1 order, the distribution point for such goods. 
2 (i) "Retail seller," "seller," or "retailer" means any 
3 individual, partnership, corporation, association, or other 
4 legal relationship which engages in the business of selling 
5 consumer goods to retail buyers. 
6 U) "Return to the retail seller" means, for the 
7 purposes of any retail seller that sells consumer goods by 
8 catalog or mail order, the retail seller's place of business, 
9 as defined in subdivision (h). 
10 (k) "Sale" means ( 1) the passing of title from the seller 
11 to the buyer for a price, or (2) a consignment for sale. 
12 (1) "Service contract" means a contract in writing to 
13 perform, over a fixed period of time or for a specified 
14 duration, services relating to the maintenance or repair 
15 of a consumer product. 

'°. 16 (m) "Assist.ive device" means any instrument, 
17 apparatus, or contrivance, including any component or 
18 part thereof or accessory thereto, which is used or 
19 intended to be used, to assist a physically disa bled person 

) 20 in the mitigation or treatment of an injury or disease or 
21 to assist or affect the structure or any function ofthe body 
22 of a physically disabled person. 
23 SEC. 2. Section 1792.21 is added to the Civil Code, to 

) 24 read: 
25 1792.21. Every sale of an assistive device sold at retail 
26 in this state shall be accompanied by the retail seller's 
27 implied warranty that the device is specifically fit for the 
28 particular needs of the buyer. 
29 SEC. 3. Section 1793 of the Civil Code is amended to 
30 read: 
31 1793. Nothing Except as provided in Section 1793.02, 
32 nothing in this chapter shall affect the right of the 

) 33 manufacturer, distributor, or retailer to make express 
34 warranties with respect to consumer goods. However, a 
35 manufacturer, distributor, or retailer, in transacting a sale 
36 in which express warranties are given, may not limit, 
37 modify, or disclaim the implied warranties guaranteed by 
38 this chapter to the sale of consumer goods. 

, 39 SEC. 4. Section 1793.02 is added to the Civil Code, to 
40 read: 

0 12



SB 1190 — 4-

1 1793.02. All assistive devices sold at retail shall include 
2 the retail seller's express warranty that the device is 
3 specifically fit for the particular needs of the buyer, and 
4 that the device may be returned to the seller within 30 
5 days of the date of actual receipt by the buyer if the 
6 device is not specifically fit for the particular needs of the 
7 buyer. After receipt of notice of the buyer's intention to 
8 return, the seller shall have the right to cure by 
9 seasonably notifying the buyer of the seller's intention to 
10 cure and by furnishing a conforming device within a 
11 reasonable time. If the seller does not cure, the seller shall 
12 restore any downpayment or other consideration 
13 received from or on behalf of the buyer. 

0 

SE 
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AMENDED IN SENATE MAY 21, 1979 

> SENATE BNJL No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1792.2, and 1793 of, and to 
add Sections 179l etd Section 1793.02 to, the Civil Code, 
relating to consumer warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
) protection of the buyers of such goods. 

This bill would include within the definition of consumer 
goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device be accompanied by both an implied and express 
warranty that the device is specifically fit for the particular 
needs of the buyer. Such express warranty would shall be in 
wrung, as specified, shall provide that the device may be 
returned within 30 days of the receipt of the device by the 
buyer if it is not specifically fit for the particular needs of the 
buyer, and shall be delivered to the buyer at the time ofsale. 

) The seller would shall have the right to cure, as specified, in 
h4 ntuation after receipt ofnotice of the buyer's intention to 
return an assistive device, but if the seller fails to, he or she 
weuld shall be required to restore any consideration received 
from or on behalf of the buyer. 
Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

14



SB 1190 —2— 

The people of the State of California do enact as follow 

1 SECTION 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables.. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retail buyer" means any individual 
10 who buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person" 
13 means any individual, partnership, corporation, 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, 
19 natural or synthetic yarn, fiber, or leather or similar 
20 fabric. 
21 (d) "Consujnables" means any product which is 
22 intended for consumption by individuals, or use by 
23 individuals for purposes of personal care or in the 
24 performance of services ordinarily rendered within the 
25 household, and which usually is consumed or expended in 
26 the course of such consumption or use. 
27 (e) "Distributor" means any individual, partnership, 
28 corporation, association, or other legal relationship which 
29 stands between the manufacturer and the retail seller in 
30 purchases, consignments, or contracts for sale of 
31 consumer goods. 
32 (f) "Independent repair or service facility" or 
33 "independent service dealer" means any individual, 
34 partnership, corporation, association, or other legal 
35 entity, not an employee or subsidiary of a manufacturer 
36 or distributor, which engages in the business of servicing 
37 and repairing consumer goods. 
38 (g) "Manufacturer" means any individual, 

4 

6 

8 
9 
10 
11 
II 
I.) 

14 
15 
II 

is 
11 
20 
11 
20 
20 
14 
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-3— SB 1190 

1 partnership, corporation, association, or other legal 
2 relationship which manufactures, assembles, or produces 
3 consumer goods. 
4 (h) "Place of business" means, for the purposes of any 
5 retail seller that sells consumer goods by catalog or mail 
6 order, the distribution point Ior such goods. 
7 (i) "Retail seller," "seller," or "retailer" means any 

P 8 individual, partnership, corporation, association, or other 
9 legal relationship which engages in the business of selling 

10 consumer goods to retail buyers. 
11 (j) "Return to the retail seller" means, for the 

L. 12 purposes of any retail seller that sells consumer goods by 
: 13 catalog or mail order, the retail seller's place of business, 

14 as defined in subdivision (h). 
15 (k) "Sale" means ( 1) the passing of title from the seller 
16 to the buyer for a price, or (2) a consignment for sale. 
17 (1) "Service contract" means a contract in writing to 
18 perform, over a fixed period of time or for a specified 
19 duration, services relating to the maintenance or repair 
20 of a consumer product. 

: 21 (m) "Assistive device" means any instrument, 
22 apparatus, or contrivance, including any component or 
23 part thereof or accessory thereto, which is used or 
24 intended to be used, to assist a physically disabled person 

P 25 in the mitigation or treatment of an injury or disease or 
26 to assist or affect the structure or any function of the body 
27 of a physically disabled person. "Assistive device" shall 
28 include any device which is used or intended to be used 
29 to replace any part of the human body. 
30 SEC. & Section 1-702.21 is added to the Civil Codo to 
31 reach 
32 1790.21. Every sale ef mt àaitivc dcvicc seMM retail 
33 in this state thuD be accomptmicd by the retail 3dlelt!9 

) 34 implied warranty that the device is ipcciRcally & Fe, the 
35 particular needs ec the buyer. 
36 SEC 2. Section 1792.2 of the Civil Code is amended 
37 to read' 
38 1792.2. (a) Every sale of consumer goods that are 
39 sold at retail in this state by a retailer or distributor who 
40 has reason to know at the time of the retail sale that the 

C) 16



SB 1190 — 4-

1 goods are required for a particular purpose, and that the 
2 buyer is relying on the retailer's or distributor's skill or 
3 judgment to select or furnish suitable goods shall be 
4 accompanied by such retailer's or distributor's implied 
5 warranty that the goods are fit for that purpose. 
6 (b) Every safe ofan assistive device sold at retail in this 
7 state shall be accompanied by the retail seller's implied 
8 warranty that the device is specifically fit for the 
9 particular needs of the buyer. 
10 SEC. 3. Section 1793 of the Civil Code is amended to 
11 read: 
12 1793. Except as provided in Section 1793.02, nothing 
13 in this chapter shall affect the right of the manufacturer, 
14 distributor, or retailer to make express warranties with 
15 respect to consumer goods. However, a manufacturer, 
16 distributor, or retailer, in transacting a sale in which 
17 express warranties are 'given, may not limit, modify, or 
18 disclaim the implied warranties guaranteed by this 
19 chapter to the sale of consumer goods. 
20 SEC. 4. Section 1793.02 is added to the Civil Code, to 
21 read: 
22 1793.02. (a) All assistive devices sold at retail shall 
23 include the retail seller's express warranty that the device 
24 is specifically fit for the particular needs of the buyer, and 
25 that the device may be returned to the seller within 30 
26 days of the date of actual receipt by the buyer if the 
27 device is not specifically fit for the particular needs of the 
28 buyer. After receipt of notice of the buyer's incntion te 
29 buyer. 
30 (b) The warranty shall be in a writing which shall 
31 contain, but need not be limited to, the following 
32 language: "This device is warranted to be specifically fit 
33 for the particular needs of the buyer and may be returned 
34 to the seller within 30 days of the date of actual receipt 
35 by the buyer if the device is not specifically fit for the 
36 particular needs of the buyer." 
37 (c) The warranty shall be delivered to the buyer by 
38 the retail seller at the time of the sale of the device. 
39 (d) After receipt of notice of the buyer's intention to 
40 return, the seller shall have the right to cure by 

'S 

Ic 

4! 
5! 
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-5-- SB 1190 

1 seasonably notifying the buyer of the seller's intention to 
2 cure and by furnishing a conforming device within 'a 
3 reasonable time. If the seller does not cure, the seller shall 
4 restore any downpayment or other consideration 
5 received from or on behalf of the buyer. 

0 
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AMENDED IN SENATE MAY 31, 1979 

AMENDED IN SENATE MAY 21, 1979 

SENATE BILL No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1792.2, and 1793 of, and to 
add Section 1793.02 to, the Civil Code, relating to consumer 
warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 
This bill would include within the definition of consumer 

goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device be accompanicd 4y both ftf implied eid include an 
express warranty that the device is specifically fit for the 
particular needs of the buyer. Such express warranty 3ha11 be 
tft writing, s specified, 9hall would also provide that the 
device may be returned within 30 days of the actual receipt 
of the- device by the buyer if it is not specifically fit for the 
particular needs of the buyer ti4 3ha11 be delivered to the 
buyer at the time of 9ak The seller shall have the right to 
efti'e 9 specified, after rcccipt of notice of the buyer 
intent k,j to return em a33itivc device, bet if the 3c11cr fa44s #o 
he er 9he thall be required to rctorc ary consideration 
reecived from or eo behalf of the buyer. 

' The bill would also require the seller, if the buyer returns 

19



SB 1190 —2— 

the device within 30 days, to adjust the device or replace it 
with a device that is specifically fit for the particular needs of 
the buyer, or, if the seller does neither, to promptly refund to 
the buyer the total amount paid. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION , 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retail buyer" means any individual 
10 who buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person" 
13 means any individual, partnership, corporation, 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, 
19 natural or synthetic yarn, fiber, or leather or similar 
20 fabric. 
21 (d) "Consumables" means any product which is 
22 intended for consumption by individuals, or use by 
23 individuals for purposes of personal care or in the 
24 performance of services ordinarily rendered within the 
25 household, and which usually is consumed or expended in 
26 the course of such consumption or use. 
27 (e) "Distributor" means any individual, partnerships 
28 corporation, association, or other legal relationship which 
29 stands between the manufacturer and the retail seller in 
30 purchases, consignments, or contracts for sale of 
31 consumer goods. 
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II 

1 (f) "Independent repair or service facility" or 
2 "independent service dealer" means any individual, 
3 partnership, corporation, association, or other legal 
4 entity, not an employee or subsidiary of a manufacturer 
5 or distributor, which engages in the business of servicing 
6 and repairing consumer goods. 
7 (g) "Manufacturer" means any individual, 
8 partnership, corporation, association, or other legal 
9 relationship which manufactures, assembles, or produces 
10 consumer goods. 
11 (h) "Place of business" means, for the purposes of any 
12 retail seller that sells consumer goods by catalog or mail 
13 order, the distribution point for such goods. 
14 (i) "Retail seller," "seller," or "retailer" means any 
15 individual, partnership, corporation, association, or other 
16 legal relationship which engages in the business of selling 
17 consumer goods to retail buyers. 
18 U) "Return to the retail seller" means, for the 
19 purposes of any retail seller that sells consumer goods by 
20 catalog or mail order, the retail seller's place of business, 
21 as defined in subdivision (h). 
22 (k) "Sale" means ( 1) the passing of title from the seller 
23 to the buyer for a price, or (2) a consignment for sale. 
24 (1) "Service contract" means a contract in writing to 
25 perform, over a fixed period of time or for a specified 
26 duration, services relating to the maintenance or repair 
27 of a consumer product. 
28 (m) "Assistive device" means any instrument, 
29 apparatus, or contrivance, including any component or 
30 part thereof or accessory thereto, which is used or 
31 intended to be used, to assist a physically disabled person 
32 in the mitigation or treatment of an injury or disease or 
33 to assist or affect the structure or any function of the body 
34 of a physically disabled person. "Assistive device" shall 
35 include any device which is used or intended to be used 
36 to replace any part of the human body. 
37 SEC. 2. Section 1792.2 of the Civil Code is amended 
38 to read: 
39 1792.2. (a) Every sale of consumer goods that are 
40 sold at retail in this state by a retailer or distributor who 
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1 has reason to know at the time of the retail sale that the ' 1 
2 goods are required for a particular purpose, and that the 2 
3 buyer is relying on the retailer's or distributor's skill or 3 
4 judgment to select or furnish suitable goods shall be 4 
5 accompanied by such retailer's or distributor's implied 
6 warranty that the goods are fit for that purpose. 6 
7 (b) Every sale of an assistive device sold at retail in this • 7 
8 state shall be accompanied by the retail seller's implied 
9 warranty that the device is specifically fit for the 9 
10 particular needs of the buyer. ii 
11 SEC. 3. Section 1793 of the Civil Code is amended to 11 
12 read: 12 
13 1793. Except as provided in Section 1793.02, nothing 13 
14 in this chapter shall affect the right of the manufacturer, 14 
15 distributor, or retailer to make express warranties with 15 
16 respect to consumer goods. However, a manufacturer, 15 
17 distributor, or retailer, in transacting a sale in which 11 
18 express warranties are given, may not limit, modify, or I 
19 disclaim the implied warranties guaranteed by this 1 
20 chapter to the sale of consumer goods. 
21 SEC. 4. Section 1793.02 is added to the Civil Code, to 21 
22 read: 
23 1793.00. -4 MI anitivc de%-iees 9014 at retail sh# 
24 include the retail 9c11cr'3 express warranty that the 4e4ee 2. 
25 is spccifically fit let' the particular needs of the buyer-, ad 2 
26 #ba the dcvicc may be returned #e the 3c11cr thin 30 2 
27 day2 of the date of actual receipt by the buyer if the 2 
28 device is fte# specifically fi+ let' the particular nocth of the , 

29 buycr . 11 
30 fb* The warranty 3ha11 be ie a writing which the1! 
31 eontain bt# need net be limited #e the fegevA  
32 language: "This dcvicc *s warranted te be 9pCcificu11v fit 
33 le"t the particular needs of the buyer aeê etay be returned 4 
34 4e the 9dllcr within Oday3ef the date efactutheeei 
35 by the buyer if the dcvicc is "et specifically 114 fer the 
36 pai4icular needs of the buyer." 
37 e- The warranty 96A be delivered to the buyer h 
38 the retail seller at the time of the sale of the deiee 
39 4- After receipt of notice of the buyer's intcntieft t 
40 return, the seller shall have the right to ett'e by 
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1 caonabJy notifying the buyer of the geller's intention to 
2 curc and by furnishing a conforming dcvicc within a 
3 rcaonab1c time. If the sefler doe not cure, the geller sha 
4 restore omy downpoymcnt or other con3idcration 
5 rcccivcd from or on behalf of the buyer. 
6 1793.02. (a) All new and used assistive devices sold at 
7 retail shall include the retail seller's express warranty 
8 which shall contain the following language.' "This 
9 assistive device is warranted to be specifically fit for the 

10 particular needs ofyou, the buyer, and maybe returned 
11 to the seller within 30 days of the date of actual receipt 
12 by you if the device is not specifically fit for your 
13 particular needs. Ifyou return the device, the seller will 
14 either adjust or replace the device or promptly refund 
15 the total amount paid." 
16 (b) The language prescribed in subdivision (a) shall 
17 appear on the first page of the warranty in at least 
18 10-point bold type. 
19 (c) If the buyer returns the device within 30 days, the 
20 seller shall, within a reasonable time, adjust the device or, 
21 ifappropriate, replace it with a device that is specifically 
22 fit for the particular needs of the buyer. If the seller does 
23 not adjust or replace the device so that it is specifically fit 
24 for the particular needs of the buyer, the seller shall 
25 promptly refund to the buyer the total amount paid. 
26 (d) The rights and remedies conferred on the buyer 
27 under Section 1792.2 and this section are cumulative, and 
28 shall not be construed to affect the obligations of the 
29 retail seller or any other party or to supplant the rights 
30 or remedies of the buyer under any other section of this 
31 chapter or under any other law or instrument. 
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AMENDED IN ASSEMBLY JUNE 21, 1979 

AMENDED IN SENATE MAY 31, 1979 

AMENDED IN SENATE MAY 21, 1979 

SENATE BILL No. 1190 

I 
Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1792.2, and 1793 of, and to 
add Section 1793.02 to, the Civil Code, relating to consumer 
warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 
This bill would include within the definition of consumer 

goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device include em empress a written warranty, to be 
delivered to the buyer at the time of the sale of the device, 
that the device is specifically fit for the particular needs of the 
buyer or ultimate user. Such empress warranty would also 
provide that the device may be returned within 30 days of 
actual receipt of the device by the buyer, or a longer period 
lithe retail seller so specifies, if it is not specifically fit for the 
particular needs of the buyer. 
The bill would also require the seller, if the buyer returns 

the device within 80 days the time period specified in the 
warranty, to adjust the device or replace it with a device that 
is specifically fit for the particular needs of the buyer, or, if the 24
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seller does neither, to promptly refund to the buyer the total 
amount paid. 

The bill would further provide that a buyer of a used 
assistive device shall have the same rights and remedies under 
the Song-Beverly Consumer Warranty Act as a buyer ofa new 
assistive device. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECtiON 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retair buyer" means any individual 
10 who buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person" 
13 means any individual, partnership, corporation, 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, 
19 natural or synthetic yarn, fiber, or leather or similar 
20 fabric. 
21 (d) "Consumables" means any product which is 
22 intended for consumption by individuals, or use by 
23 individuals for purposes of personal care or in the 
24 performance of services ordinarily rendered within the 
25 household, and which usually is consumed or expended in 
26 the course of such consumption or use. 
27 (e) "Distributor" means any individual, partnership, 
28 corporation, association, or other legal relationship which 
29 stands between the manufacturer and the retail seller in 
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ii. c 

1 purchases, consignments, or contracts for sale of 
2 consumer goods. 
3 (f) "Independent repair or service facility" or 
4 "independent service dealer" means any individual, 
5 partnership, corporation, association, or other legal 
6 entity, not an employee or subsidiary of a manufacturer 
7 or distributor, which engages in the business of servicing 
8 and repairing consumer goods. 
9 (g) "Manufacturer" means any individual, 
10 partnership, corporation, association, or other legal 
11 relationship which manufactures, assembles, or produces 
12 consumer goods. 
13 (h) "Place of business" means, for the purposes of any 
14 retail seller that sells consumer goods by catalog or mail 
15 order, the distribution point for such goods. 
16 (i) "Retail seller," "seller," or "retailer" means any 
17 individual, partnership, corporation,' association, or other 
18 legal relationship which engages in the business of selling 
19 consumer goods to retail buyers. 
20 (j) "Return to the retail seller" means, for the 
21 purposes of any retail seller that sells consumer goods by 
22 catalog or mail order, the retail seller's place of business, 
23 as defined in subdivision (h). 
24 (k) "Sale" means ( 1) the passing of title from the seller 
25 to the buyer for a price, or (2) a consignment for sale. 
26 (1) "Service contract" means a contract in writing to 
27 perform, over a fixed period of time or for a specified 
28 duration, services relating to the maintenance or repair 
29 of a consumer product. 
30 (m) "Assistive device" means any instrument, 
31 apparatus, or contrivance, including any component or 
32 part thereof or accessory thereto, which is used or 
33 intended to be used, to assist a physically disabled person 
34 in the mitigation or treatment of an injury or disease or 
35 to assist or affect the structure or any function of the body 
36 of a physically disabled person. "Assistive device" shall 
37 include any device which is used or intended to be used 
38 to replace any part of the human body. 
39 SEC. 2. Section 1792.2 of the Civil Code is amended 
40 to read: 

9690 
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1 1792.2. (a) Every sale of consumer goods that aie 
2 sold at retail in this state by a retailer or distributor who 
3 has reason to know at the time of the retail sale that the 
4 goods are required for a particular purpose, and that the 
5 buyer is relying on the retailer's or distributor's skill or 
6 judgment to select or furnish suitable goods shall be 
7 accompanied by such retailer's or distributor's implied 
8 warranty that the goods are fit for that purpose. 
9 (b) Every sale of an assistive device sold at retail in this 
10 state shall be accompanied by the retail seller's implied 
11 warranty that the device is specifically fit for the 
12 particular needs of the buyer. 
13 SEC. 3. Section 1793 of the Civil Code is amended to 
14 read: 
15 1793. Except as provided in Section 1793.02, nothing 
16 in this chapter shall affect the right of the manufacturer, 
17 distributor, or retailer to make express warranties with 
18 respect to consumer goods. However, a manufacturer, 
19 distributor, or retailer, in transacting a sale in which 
20 express warranties are given, may not limit, modify, or 
21 disclaim the implied warranties guaranteed by this 
22 chapter to the sale of consumer goods. 
23 SEC. 4. Section 1793.02 is added to the Civil Code, to 
24 read: 
25 1793.02. ( a) All new and used assistive devices sold at 
26 ictail ahall include 4le retail cllcr'3 empregs warranty 
27 retail in this state shall be accompanied by the retail 
28 seller's written warranty which shall contain the 
29 following language: "This assistive device is warranted to 
30 be specifically fit for the particular needs of you, the 
31 buyer, and may be returned to the seller within 30 days 
32 of the date of actual receipt by you if the device is not 
3.3 specifically fit for your particular needs. If you return the 
34 device, the seller will either adjust or replace the device 
35 or promptly refund 4le total amount paid." the total 
36 amount paid 
37 This warranty does not affect the protections and 
38 remedies you have under other laws." 
39 In lieu of the words "30 days" the retail seller 'nay 
40 specify any longer period. 
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I (b) The language prescribed in subdivision (a) shall 
2 appear on the first page of the warranty in at least 
3 10-point bold type. The warranty shall be delivered to 
4 the buyer at the time of the sale of the device. 
5 (c) If the buyer returns the device within 30 days, the 
6 seller shall, within a reasonable time, adjust the device or, 

- 7 if appropriate, replace it with a device that is specifically 
8 fit for the particular needs of the buyer. If the seller does 
9 not adjust or replace the device so that it is specifically fit 

T.. 10 for the particular needs of the buyer, the seller shall 
11 promptly refund to the buyer the total amount paid. 
12 f The rights and rcmcd1c3 conferred on Ote buyer 
13 under Section 170.2 and this ocction are cumulative, ei 
14 (d) With respect to the retail sale ofan assistive device 
15 to an individual, organization, or agency known by the 
16 seller to be purchasing for the ultimate user ofthe device, 
17 this section and subdivision (b) of Section 17922 shall be 
18 construed to require that the device be specifically fit for 
19 the particular needs of the ultimate user. 

. 20 (e) The rights and remedies of the buyer under this 
21 section and subdivision (b) of Section 17922 are not 
22 subject to waiver under Section 1792.3. The rights and 
23 remedies of the buyer under this section and subdivision 
24 (b) of Section 1792.2 are cumulative, and shall not be 
25 construed to affect the obligations of the retail seller or 

' 26 any other party or to supplant the rights or remedies of 
' 27 the buyer under any other section of this chapter or 

28 under any other law or instrument. 
29 (1) Section 1795.5 shall not apply to a sale of used 
30 assist/ye devices, and for the purposes of the 
31 Song-Beverly Consumer Warranty Act the buyer of a 
32 used assist/ye device shall have the same rights and 
33 remedies as the buyer of a new assist/ye device. 
34 (g) The language in subdivision (a) shall not 
35 constitute an express warranty for purposes of Sections 
36 1792 and 1793.3. 
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AMENDED IN ASSEMBLY JULY 10, 1979 

AMENDED IN ASSEMBLY JUNE 21, 1979 

AMENDED IN SENATE MAY 31, 1979 

AMENDED IN SENATE MAY 21, 1979 

SENATE BILL No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1792.2, and 1793 of, and to 
add Section 1793.Oto-,to add Sections 1793.02 and 17942 to, 
and to repeal Section 1794.2 of, the Civil Code, relating to 
consumer warranties. 

LEGISLATIVE COUNSEL'S DIGEST 

' SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 
This bill would include within the definition of consumer 

goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are. sold at retail. 
This bill would, in addition, require that every sale of such 

)
a device include a written warranty, tobe delivered to the 
buyer at the time of the sale of the device, that the device is 
specifically fit for the particular needs of the buyer or ultimate 
user. Such warranty would also provide that the device may 
be returned within 30 days of actual receipt of the device by 
the buyer, or a longer period if the retail seller so specifies, if 
it is not specifically fit for the particular needs of the buyer. 
The bill would also require the seller, if the buyer returns 

the device within the time period specified in the warranty, 

29
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to adjust the device or replace it with a device that is 
specifically fit for the particular needs of the buyer, or, if the 
seller does neither, to promptly refund to the buyer the total 
amount paid. 
The bill would further provide that a buyer of a used 

assistive device shall have the same rights and remedies under 
the Song-Beverly Consumer Warranty Act as a buyer of a new 
assistive device. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retail buyer" means any individual 
10 who buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person" 
13 means any individual, partnership, corporation, 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, 
19 natural or synthetic yarn, fiber, or leather or similar 
20 fabric. 
21 (d) "Consumables" means any product which is 
22 intended for consumption by individuals, or use by 
23 individuals for purposes of personal care or in the 
24 performance of services ordinarily rendered within the 
25 household, and which usually is consumed or expended in 
26 the course of such consumption or use. 
27 (e) "Distributor" means any individual, partnership 
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1 corporation, association, or other legal relationship which 
2 stands between the manufacturer and the retail seller in 
3 purchases, consignments, or contracts for sale of 
4 consumer goods. 

(f) "Independent repair or service facility" or 
"independent service dealer" means any individual, 
partnership, corporation, association, or other legal 
entity, not an employee or subsidiary of a manufacturer 
or distributor, which engages in the business of servicing 
and repairing consumer goods. 

(g) "Manufacturer" means any individual, 
partnership, corporation, association, or other legal 
relationship which manufactures, assembles, or produces 
consumer goods. 

(h) "Place of business" means, for the purposes of any 
retail seller that sells consumer goods by catalog or mail 
order, the distribution point for such goods. 

(i) "Retail seller," "seller," or "retailer" means any 
19 individual, partnership, corporation, association, or other 
20 legal relationship which engages in the business of selling 
21 consumer goods to retail buyers. 
22 (j) "Return to the retail seller" means, for the 
23 purposes of any retail seller that sells consumer goods by 
24 catalog or mail order, the retail seller's place of business, 
25 as defined in subdivision (h). 
26 (k) "Sale" means ( 1) the passing of title from the seller 
27 to the buyer for a price, or (2) a consignment for sale. 
28 (1) "Service contract" means a contract in writing to 
29 perform, over a fixed period of time or for a specified 
30 duration, services relating to the maintenance or repair. 
31 of a consumer product. 
32 (m) "Assistive device" means any instrument, 
33 apparatus, or contrivance, including any component or 
34 part thereof or accessory thereto, which is used or 
35 intended to be used, to assist a physically disabled person 
36 in the mitigation or treatment of an injury or disease or 
37 to assist or affect the structure or any function of the body 
38 of a physically disabled person. "Assistive device" shall 
39 include any device which is used or intended to be used 
40 to replace any part of the human body. 
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1 SEC. 2. Section 1792.2 of the Civil Code is amended 
2 to read: 2 
3 1792.2. (a) Every sale of consumer goods that are 3 
4 sold at retail in this state by a retailer or distributor who 4 
5 has reason to know at the time of the retail sale that the 5 
6 goods are required for a particular purpose, and that the 6 
7 buyer is relying on the retailer's or distributor's skill or 
8 judgment to select or furnish suitable goods shall be 
9 accompanied by such retailer's or distributor's implied 
10 warranty that the goods are fit for that purpose. 
11 (b) Every sale of an assistive device sold at retail in this 11 
12 state shall be accompanied by the retail seller's implied 12 
13 warranty that the device is specifically fit for the 13 
14 particular needs of the buyer. 11 
15 SEC. 3. Section 1793 of the Civil Code is amended to 
16 read: 
17 1793. Except as provided in Section 1793.02, nothing 
18 in this chapter shall affect the right of the manufacturer, 
19 distributor, or retailer to make express warranties with 
20 respect to consumer goods. However, a manufacturer, 
21 distributor, or retailer, in transacting a sale in which 
22 express warranties are given, may not limit, modify, or 
23 disclaim the implied warranties guaranteed by this 
24 chapter to the sale of consumer goods. 
25 . SEC. 4. Section 1793.02 is added to the Civil Code, to 
26 read: 
27 1793.02. (a) All new and used assistive devices sold at 
28 retail in this state shall be accompanied by the retail 
29 seller's written warranty which shall contain the 
30 following language: 
31 "This assistive device is warranted to be specifically fit 
32 for the particular needs of you, the buyer, and may be 
33 returned to the seller within 30 days of the date of actual 
34 receipt by you if the device is not specifically fit for your 
35 particular needs. If you return the device, the seller will 
36 either adjust or replace the device or promptly refund 
37 the total amount pai4--
38  l4iis warranty d0c3 fte# affect tl!te protections 
39 vcmcdic3 you havc tinder ether laws." 
40 in of the words =90 days" the rctail 9e11ef ffte 
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: 1 apccify, ty longer period. amount paid. This warranty 
2 does not affect the protections and remedies you have 
3 under other laws. " In lieu of the words "30 days" the 
4 retail seller may specify any longer period. 

: 5 (b) The language prescribed in subdivision (a) shall 
6 appear on the first page of the warranty in at least 
7 10-point bold type. The warranty shall be delivered to the 
8 buyer at the time of the sale of the device. 
9 (c) If the buyer returns the device within 30 days, the 
10 seller shall, within a reasonable time, adjust the device or, 
11 if appropriate, replace it with a device that is specifically 
12 fit for the particular needs of the buyer. If the seller does 
13 not adjust or replace the device so that it is specifically fit 
14 for the particular needs of the buyer, the seller shall 
15 promptly refund to the buyer the total amount paid. 
16 (d) With respect to the retail sale of an assistive device 
17 to an individual, organization, or agency known by the 
18 seller to be purchasing for the ultimate user of the device, 
19 this section and subdivision (b) of Section 1792.2 shall be . 20 construed to require that the device be specifically fit for 
21 the particular needs of the ultimate user. 
22 (e) The rights and remedies of the buyer under this 
23 section and subdivision (b) of Section 1792.2 are not 
24 subject to waiver under Section 1792.3. The rights and 
25 remedies of the buyer under this section and subdivision 
26 (b) of Section 1792.2 are cumulative, and shall not be 

• 27 construed to affect the obligations of the retail seller or 
28 any other party or to supplant the rights or remedies of 
29 the buyer under any other section of this chapter or 
30 under any other law or instrument. 
31 (f) Section 1795.5 shall not apply to a sale of used 
32 assistive devices, and for the purposes of the 
33 Song-Beverly Consumer Warranty Act the buyer of a 

% 34 used assistive device shall have the same rights and 
35 remedies as the buyer of a new assistive device. 
36 (g) The language in subdivision (a) shall not 
37 constitute an express warranty for purposes of Sections 
38 1793.2 and 1793.3. 

' 39 SEC 5. Section 1794.2 of the Givil Code is repealed. 
40 49-& -(.e)- Subdivi3ion -(*3- ef Section -794 thall fi* 
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1 apply to & CUU3C of action commenced o, muintaincd 
2 pursuant #e Section 3W of the Code of Civil Proccdurc o 
3 puruant to Section 1731 of tlAe codc. 
4 •(.è.)- Subdivision 4a- of Section AA shag ftot eppI te 
5 a judgment based 3o1cy on a brcach of implied warranty 
6 of merchantability o where prc3cnt, #he iinp&d 
7 warranty of fitness. 
8 SEC. 6. Section 1794.2 is added to the Civil Code, to 
9 read: 
10 1794.2. The provision of Section 1794 authorizing the 
11 recovery of three times the amount of the buyer's actual 
12 damages shall not apply to either of the following: 
13 (a) A cause of action commenced or maintained 
14 pursuant to Section 3&' of the Code of Civil Procedure or 
15 pursuant to Section 1781 of this code. 
16 (b) A judgment based solely on a breach of the 
17 implied warranty of merchantability, or, where present; 
18 the implied warranty of fitness. 
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AMENDED IN ASSEMBLY AUGUST 27, 1979 

P AMENDED IN ASSEMBLY JULY 10, 1979 

AMENDED IN ASSEMBLY JUNE 21, 1979 

AMENDED IN SENATE MAY 31, 1979 

AMENDED IN SENATE MAY 21, 1979 

' SENATE BILL No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1791.1, 1792.2, and 1793 of, 
• to add Sections 1793.02 and 1794.2 to, and to repeal Section 

1794.2 of, the Civil Code, relating to consumer warranties. 

LEGISLATIVE COUNSELS DIGEST 

SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 
This bill would include within the definition of consumer 

goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device include an imp/led warranty of fitness, as specified, 
and a written warranty, to be delivered to the buyer at the 
time of the sale of the device, that the device is specifically fit 
for the particular needs of the buyer or ultimate user. Such 
written warranty would also provide that the device may be 
returned within 30 days, or a longer period if the retail seller 

' so specifies, of actual receipt of the device by the buyer ; or 
ft longer period if the retail geller se 9peeifieg, or completion 
p1 fitting by the seller, whichever occurs later, if it is not 
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specifically fit for the particular needs of the buyer. Any sale 
of an assistive device which is a catalogue or similar sale, as 
defined, or which involves a retail sale price of less than $15 
would not, however, be subject to such warranty 
requirements. 
The bill would also require the seller, if the buyer returns 

the device within the time period specified in the written 
warranty, to adjust the device or replace it with a device that 
is specifically fit for the particular needs of the buyer, or, if the 
seller does neither, to promptly refund to the buyer the total 
amount paid. 
The bill would further provide that a buyer of a used 

assistive device shall have the same rights and remedies under 
the Song-Beverly Consumer Warranty Act as a buyer of a new 
assistive device. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as 1o11ows 

1 SECTION 1. Section 1791 of the Civil Code is 
2 amended to read: 
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retail buyer" means any individual 
10 who buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person" 
13 means any individual, partnership, corporations 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, 
19 natural or synthetic yarn, fiber, or leather or similar 
20 fabric. 

4 

6 
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1 (d) "Consumables" means any product which is 
0 2 intended for consumption by individuals, or use by 

3 individuals for purposes of personal care or in the 
4 performance of services ordinarily rendered within the 
5 household, and which usually is consumed or expended in 
6 the course of such consumption or use. 
7 (e) "Distributor" means any individual, partnership, 

iz 8 corporation, association, or other legal relationship which 
stands between the manufacturer and the retail seller in 

10 purchases, consignments, or contracts for sale of 
11 consumer goods. 
12 (f) "Independent repair or service facility" or 
13 "independent service dealer" means any individual, 
14 partnership, corporation, association, or other legal 
15 entity, not an employee or subsidiary of a manufacturer 
16 or distributor, which engages in the business of servicing 
17 and repairing consumer goods. 
18 (g) "Manufacturer" means any individual, 
19 partnership, corporation, association, or other legal 
20 relationship which manufactures, assembles, or produces 
21 consumer goods. 
22 (h) "Place of business" means, for the purposes of any 
23 retail seller that sells consumer goods by catalog or mail 
24 order, the distribution point for such goods. 
25 (1) "Retail seller," "seller," or "retailer" means any 
26 individual, partnership, corporation, association, or other 
27 legal relationship which engages in the business of selling 
28 consumer goods to retail buyers. 
29 U) "Return to the retail seller" means, for the 
30 purposes of any retail seller that sells consumer goods by 
31 catalog or mail order, the retail seller's place of business, 
32 as defined in subdivision (h). 
33 (k) "Sale" means ( 1) the passing of title from the seller 

• 34 to the buyer for a price, or (2) a consignment for sale. 
35 (1) "Service contract" means a contract in writing to 
36 perform, over a fixed period of time or for a specified 
37 duration, services relating to the maintenance or repair 
38 of a consumer product. 
39 (m) "Assistive device" means any instrument, 
40 apparatus, or contrivance, including any component or 
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1 part thereof or accessory thereto, which is used or I 
2 intended to be used, to assist a physically disabled person 2 
3 in the mitigation or treatment of an injury or disease or 3 
4 to assist or affect or replace the structure or any function 4 
5 of the body of a physically disabled person. "Aaitivc 5 
6 device" qhfM include atty device which is teed or 6 
7 intended to be tt" to rephtee a" pwA ef the h~ 
8 body. 1f9 

9 (n) "Catalogue or similar sale " means a sale in which 9 
10 neither the seller nor any employee or agent of the seller 19 
11 nor any person related to the seller nor any person with Ii 
12 a financial interest in the sale participates in the diagnosis 12 
13 of the buyer's condition or in the selection or fitting of the 13 
14 device. 11 
15 SEC. 1.5. Section 1791.1 of the Civil Code is amended 1.5 
16 to read: 16 
17 1791.1. As used in this chapter: 17 
18 (a) "Implied warranty of merchantability" or 19 
19 "implied warranty that goods are merchantable" means 19 
20 that the consumer goods meet each of the following: , 29 
21 ( 1) Pass without objection in the trade under the 21 
22 contract description. 
23 (2) Are fit for the ordinary purposes for which such 29 
24 goods are used. 24 
25 (3) Are adequately contained, packaged, and labeled. 23 
26 (4) Conform to the promises or affirmations of fact 29 
27 made on the container or label. . 

28 (b) "Implied warranty of fitness" means (1) that when 29 
29 the retailer, distributor, or manufacturer has reason to 
30 know any particular purpose for which the consumer 
31 goods are required, and further, that the buyer is relying 
32 on the skill and judgment of the seller to select and 3 
33 furnish suitable goods, then there is an implied warranty 
34 that the goods shall be fit for such purpose and (2) that 
35 when there is a sale of an assistive device sold at retail in i 
36 this state, then there is an implied warranty by the 
37 retailer that the device is specifically fit for the needs of 
38 the buyer. 
39 (c) The duration of the implied warranty of 
40 merchantability and where present the implied warrantY 
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1 of fitness shall be coextensive in duration with an express 
2 warranty which accompanies the consumer goods, 
3 provided the duration of the express warranty is 
4 reasonable; but in no event shall such implied warranty 
5 have a duration of less than 60 days nor more than one 
6 year following the sale of new consumer goods to a retail 
7 buyer. Where no duration for an express warranty is 
8 stated with respect to consumer goods, or parts thereof, 
9 the duration of the implied warranty shall be the 
10 maximum period prescribed above. 

: 11 (d) Any buyer of consumer goods injured by a breach 
12 of the implied warranty of merchantability and where 
13 applicable by a breach of the implied warranty of fitness 
14 has the remedies provided in Chapter 6 (commencing 
15 with Section 2601) and Chapter 7 (commencing with 
16 Section 2701) of Division 2 of the Commercial Code, and, 
17 in any action brought under such provisions, Section 1794 
18 of this chapter shall apply. 
19 SEC. 2. Section 1792.2 of the Civil Code is amended 
20 to read: 
21 1792.2. (a) Every sale of consumer goods that are 
22 sold at retail in this state by a retailer or distributor who 
23 has reason to know at the time of the retail sale that the 
24 goods are required for a particular purpose, and that the 
25 buyer is relying on the retailer's or distributor's skill or 
26 judgment to select or furnish suitable goods, shall be 
27 accompanied by such retailer's or distributor's implied 
28 warranty that the goods are fit for that purpose. 
29 (b) Every sale of an assistive device sold at retail in this 
30 state shall be accompanied by the retail seller's implied 
31 warranty that the device is specifically fit for the 
32 particular needs of the buyer. 
33 SEC. 3. Section 1793 of the Civil Code is amended to 
34 read: 

• 35 1793. Except as provided in Section 1793.02, nothing 
36 in this chapter shall affect the right of the manufacturer, 
37 distributor, or retailer to make express warranties with 
38 respect to consumer goods. However, a manufacturer, 
39 distributor, or retailer, in transacting a sale in which 

• 40 express warranties are given, may not limit, modify, or 

94 110 
39



SB 1190 —6-

1 disclaim the implied warranties guaranteed by this 
2 chapter to the sale of consumer goods. 
3 SEC. 4. Section 1793.02 is added to the Civil Code, to 
4 read: 
5 1793.02. (a) All new and used assistive devices sold at 
6 retail in this state shall be accompanied by the retail 
7 seller's written warranty which shall contain the 
8 following language: 
9 "This a33i3tivc dev-ice is warranted 4e be specifically fit  

10 following language: "This assistive device is warranted to 
11 be specifically fit for the particular needs of you, the if) 

12 buyer ; If the device is not specifically fit for your 11 r 
13 particular needs, it may be returned to the seller within 
14 30 days of the date of actual receipt by yet, if be dcvice 
15 is f,et specifically 4t fet' your particular need receipt by 
16 you or completion of fitting by the seller, whichever 
17 occurs later. If you return the device, the seller will either 
18 adjust or replace the device or promptly.refund the total 
19 amount paid. This warranty does not affect the 
20 protections and remedies you have under other laws." in , 

21 lieu of the words "30 days" the retail seller may specify % 
22 any longer period. 
23 (b) The language prescribed in subdivision (a) shall 
24 appear on the first page of the warranty in at least 
25 10-point bold type. The warranty shall be delivered to the r 
26 buyer at the time of the sale of the device. 
27 (c) If the buyer returns the device within 30 days, or 
28 within any longer period specified in the warrant); of the ; 
29 date of actual receipt or completion of fitting by the  

30 seller, whichever occurs later, the seller shall, within a 
31 reasonable fime, adjust the device or, if appropriate, 
32 replace it with a device that is specifically fit for the 
33 particular needs of the buyer. If the seller does not adjust 
34 or replace the device so that it is specifically fit for the 
35 particular needs of the buyer, the seller shall promptly : 
36 refund to the buyer the total amount paid. 
37 (d) With respect to the retail sale of an assistive device 
38 to an individual, organization, or agency known by the 
39 seller to be purchasing for the ultimate user of the de'ice, 
40 this section and subdivision (b) of Section 1792.2 shall be 

2t 
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1 construed to require that the device be specifically fit for 
2 the particular needs of the ultimate user. 
3 e3. The rights ati4 remedies of #he buyer under 449 
4 (e) This section and subdivision (b) of Section 1792.2 
5 shall not apply to any sale of an assistive device which is 
6 a catalogue or similar sale or which in vlves a retail sale 
7 price of less than fifteen dollars ($15). 
8 (I)'The rights and remedies of the buyer under this 
9 section and subdivision (b) of Section 1792.2 are not 
10 subject to waiver under Section 1792.3. The rights and 
11 remedies of the buyer under this section and subdivision 
12 (b) of Section 1792.2 are cumulative, and shall not be 
13 construed to affect the obligations of the retail seller or 
14 any other party or to supplant the rights or remedies of 
15 the buyer under any other section of this chapter or 
16 under any other law or instrument. 

:17ft 
18 (g) Section 1795.5 shall not apply to a sale of used 

' 19 assistive devices, and for the purposes of the 
20 Song-Beverly Consumer Warranty Act the buyer of a 
21 used assistive device shall have the same rights and 
22 remedies as the buyer of a new assistive device. 

24 (h) The language in subdivision ( a) shall not 
25 constitute an express warranty for purposes of Sections 
26 1793.2 and 1793.3. 
27 SEC. 5. Section 1794.2 of the Civil Code is repealed. 
28 SEC. 6. Section 1794.2 is added to the Civil Code, to 
29 read: 
30 1794.2. The provision of Section 1794 authorizing the 
31 recovery of three times the amount of the buyer's actual 

- 32 damages shall not apply to either of the following: 
33 (a) A cause of action commenced or maintained 
34 pursuant to Section 382 of the Code of Civil Procedure or 
35 pursuant to Section 1781 of this code. 
36 (b) A judgment based solely on a breach of the 
37 implied warranty of merchantability, or, where present, 
38 the implied warranty of fitness. 

19 
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AMENDED IN ASSEMBLY SEPTEMBER 5, 1979 

AMENDED IN ASSEMBLY AUGUST 27, 1979 

AMENDED IN ASSEMBLY JULY 10, 1979 

AMENDED IN ASSEMBLY JUNE 21, 1979 

AMENDED IN SENATE MAY 31, 1979 

AMENDED IN SENATE MAY 21, 1979 

SENATE BILL No. 1190 

Introduced by Senator Sieroty 

April 19, 1979 

An act to amend Sections 1791, 1791.1, 1792.2, and 1793 of, 
to add Sections 1793.02 and 1794.2 to, and to repeal Section 
1794.2 of, the Civil Code, relating to consumer warranties. 

LEGISLATIVE COUNSELS DIGEST 

SB 1190, as amended, Sieroty. Consumer warranties. 
Existing law imposes various warranty obligations on retail 

sellers of consumer goods, as defined, for the benefit and 
protection of the buyers of such goods. 
This bill would include within the definition of consumer 

goods, and thus make subject to the warranty benefits and 
protections provided by law, new and used assistive devices, 
as defined, which are sold at retail. 
This bill would, in addition, require that every sale of such 

a device include an implied warranty of fitness, as specified, 
and a written warranty, to be delivered to the buyer at the 
time of the sale of the device, that the device is specifically fit 
for the particular needs of the buyer or ultimate user. Such 
written warranty would also provide that the device may be 
'returned within 30 days, or a longer period if the retail seller 

so specifies, of actual receipt of the device by the buyer or 
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completion of fitting by the seller, whichever occurs later, 
it is not specifically fit for the particular needs of the buyer. 
Any sale of an assistive device which is a catalogue or similar 
sale, as defined, or which involves a retail sale price of less 
than $15 would not, however, be subject to such warranty 
requirements. 
The bill would also require the seller, if the buyer returns 

the device within the time period specified in the written 
warranty, to adjust the device or replace it with a device that 
is specifically fit for the particular needs of the buyer, or, if the 
seller does neither, to promptly refund to the buyer the total 
amount paid, as specified. 
The bill would further provide that a buyer of a used 

assistive device shall have the same rights and remedies under 
the Song-Beverly Consumer Warranty Act as a buyer of  new 
assistive device. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as fillow 

1 SECTION 1. Section 1791 of the Civil Code is 
2 amended to read-
3 1791. As used in this chapter: 
4 (a) "Consumer goods" means any new product or part 
5 thereof that is used or bought for use primarily for 
6 personal, family, or household purposes, except for 
7 clothing and consumables. "Consumer goods" shall 
8 include new and used assistive devices sold at retail. 
9 (b) "Buyer" or "retail buyer" means any individual 
10 who .buys consumer goods from a person engaged in the 
11 business of manufacturing, distributing, or selling such 
12 goods at retail. As used in this subdivision, "person"g 
13 means any individual, partnership, corporatiofl7; 
14 association, or other legal entity which engages in any 
15 such business. 
16 (c) "Clothing" means any wearing apparel, worn for 
17 any purpose, including under and outer garments, shoes, 
18 and accessories composed primarily of woven material, ; 

19 natural or synthetic yarn, fiber, or leather or similar 

II 
12 
13 
14 
1 
16 
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1 fabric. 
2 (d) "Consumables" means any product which is 
3 intended for consumption by individuals, or use by 
4 individuls for purposes of personal care or in the 
5 performance of services ordinarily rendered within the 

e 6 household, and which usually is consumed or expended in 
7 the course of such consumption or use. 

• 8 (e) "Distributor" means any individual, partnership, 
9 corporation, association, or other legal relationship which 
10 stands between the manufacturer and the retail seller in 
11 purchases, consignments, or contracts for sale of 

; 12 consumer goods. 
•:- 13 (f) "Independent repair or service facility" or 

14 "independent service dealer" means any individual, 
15 partnership, corporation, association, or other legal 
16 entity, not an employee or subsidiary of a manufacturer 
17 or distributor, which engages in the business of servicing 
18 and repairing consumer goods. 
19 . (g) "Manufacturer" means any individual, 

- 20 partnership, corporation, association, or other legal 
21 relationship which manufactures, assembles, or produces 
22 consumer goods. 
23 (h) "Place of business" means, for the purposes of any 
24 retail seller that sells consumer goods by catalog or mail 

-; 25 order, the distribution point for such goods. 
26 (i) "Retail seller," "seller," or "retailer" means any 
27 individual, partnership, corporation, association, or other 
28 legal relationship which engages in the business of selling 
29 consumer goods to retail buyers. 
30 (j) "Return to the retail seller" means, for the 
31 purposes of any retail seller that sells consumer goods by 
32 catalog or mail order, the retail seller's, place of business, 
• 33 as defined in subdivision ( h). 
34 (k) "Sale" means ( 1) the passing of title from the seller 
35 to the buyer for a price, or (2) a consignment for sale. 
36 (1) "Service contract" means a contract in writing to 
7 perform, over a fixed period of time or for a specified 

p• 38 duration, services relating to the maintenance or repair 
39 of a consumer product. 
40 • (m) "Assistive device" means any instrument, 
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1 apparatus, or contrivance, including any component or 
2 part thereof or accessory thereto, which is used or 2 
3 intended to be used, to assist a physically disabled person 3 
4 in the mitigation or treatment of an injury or disease or 
5 to assist or affect or replace the structure or any function 5 
6 of the body of a physically disabled person. 6 
7 (n) "Catalogue or similar sale" means a sale in which 
8 neither the seller nor any employee or agent of the seller 
9 nor any person related to the seller nor any person Aith 
10 a financial interest in the sale participates in the diagnosis 
11 of the buyer's condition or in the selection or fitting of the 11 
12 device. 12 
13 SEC. 1.5. Section 1791.1 of the Civil Code is amended 13 
14 to read: 14 
15 1791.1. As used in this chapter: 11) 
16 (a) "Implied warranty of merchantability" or 
17 "implied warranty that goods are merchantable" means 
18 that the consumer goods meet each of the following: 
19 ( 1) Pass without objection in the trade under the 
20 contract description. 
21 (2) Are fit for the ordinary purposes for which such 
22 goods are used. 
23 (3) Are adequately contained, packaged, and labeled. 
24 (4) Conform to the promises or affirmations of fact 
25 made on the container or label. 
26 (b) "Implied warranty of fitness" means ( 1) that when  

27 the retailer, distributor, or manufacturer has reason to 
28 know any particular purpose for which the consumer 
29 goods are required, and further, that the buyer is relying 
30 on the skill and judgment of the seller to select and 
31 furnish suitable goods, then there is an implied warrant 
32 that the goods shall be fit for such purpose and (2) that3 
33 when there is a sale of an assistive device sold at retail in 
34 this state, then there is an implied warranty by the 
35 retailer that the device is specifically fit for the particular 
36 needs of the buyer. 
37 (c) The duration of .the implied warranty of 
38 merchantability and where present the implied warrantY 
39 of fitness shall be coextensive in duration with an expre 
40 warranty which accompanies the consumer goods, 
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1 provided the duration of the express warranty is 
2 reasonable; but in no event shall such implied warranty 
3 have a duration of less than 60 days nor more than one 
4 year following the sale of new consumer goods to a retail 
5 buyer. Where no duration for an express warranty is 
6 stated with respect to consumer goods, or parts thereof, 
7 the duration of the implied warranty shall be the 
8 maximum period prescribed above. 
9 (d) Any buyer of consumer goods injured by a breach 
10 of the implied warranty of merchantability and where 
11 applicable by a breach of the implied warranty of fitness 
12 has the remedies provided in Chapter 6 (commencing 
13 with Section 2601) and Chapter 7 (commencing with 
14 Section 2701) of Division 2 of the Commercial Code, and, 
15 in any action brought under such provisions, Section 1794 
16 of this chapter shall apply. 
17 SEC. 2. Section 1792.2 of the Civil Code is amended 
18 to read: 
19 1792.2. ( a) Every sale of consumer goods that are 
20 sold at retail in this state by a retailer or distributor who 
21 has reason to know at the time of the retail sale that the 
22 goods are required for a particular purpose, and that the 
23 buyer is relying on the retailer's or distributor's skill or 
24 judgm'ent to select or furnish suitable goods shall be 
25 accompanied by such retailer's or distributor's implied 
26 warranty that the goods are fit for that purpose. 
27 (b) Every sale of an assistive device sold at retail in this 
2& state shall be accompanied by the retail seller's implied 
29 warranty that the device is specifically fit for the 
30 particular needs of the buyer. 
31 SEC. 3. Section 1793 of the Civil Code is amended to 
32 read: 
33 1793. Except as provided in Section 1793.02, nothing 
34 in this chapter shall affect the right of the manufacturer, 
35 distributor, or retailer to make express warranties with 
36 respect to consumer goods. However, a manufacturer, 
37 distributor, or retailer, in transacting a sale in which 
38 express warranties are given, may not limit, modify, or 
39 disclaim the implied warranties guaranteed by this 
40 chapter to the sale of consumer goods. 
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I SEC. 4. Section 1793.02 is added to the Civil Code, to 
2 read: 
3 1793.02. (a) All new and used assistive devices sold at 
4 retail in this state shall be accompanied by the retail 
5 seller's written warranty which shall contain the 
6 following language: "This assistive device is warranted to 
7 be specifically fit for the particular needs of you, the 
8 buyer. If the device is not specifically fit for your 
9 particular needs, it may be returned to the seller within 
10 30 days of the date of actual receipt by you or completion 
11 of fitting by the seller, whichever occurs later. If you 
12 return the device, the seller will either adjust or replace 
13 the device or promptly refund the total amount paid. 
14 This warranty does not affect the protections and 
15 remedies you have under other laws." In lieu of the words 
16 "30 days" the retail seller may specify any longer period. 
17 (b) The language prescribed in subdivision (a) shall 
18 appear on the first page of the warranty in at least 
19 10-point bold type. The warranty shall be delivered to the 
20 buyer at the time of the sale of the device. 
21 (c) If the buyer returns the device within 30 day or 
22 within ay longer period specified it, the warranty, of *e 
23 date of actual rCCCipt or compiction of fitting by 4he 
24 9e11cr, whichever occurs latcr, the 3c11cr thall, within a the 
25 period specified in the written warranty, the seller shall 
26 without charge and within a reasonable time, adjust the 
27 device or, if appropriate, replace it with a device that is 
28 specifically fit for the particular needs of the buyer. If the 
29 seller does not adjust or replace the device so that it is 
30 specifically fit for the particular needs of the buyer, the 
31 seller shall promptly refund to the buyer the total amount 
32 paid, the transaction shall be deemed rescinded, and the 
33 seller shall promptly return to the buyer all paym ents and 
34 any assistive device or other consideration exchanged as 
35 part of the transaction and shall promptly cancel or cause 
36, to be cancelled all contracts, instruments, and security 
37 agreements executed by the buyer in connection H1th 
38 the sale. When a sale is rescinded under this section, no 
39 charge, penalty, or other fee may be imposed in 
40 connection with the purchase, fitting, financing, or 

o 14L.. 
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1 return of the device. 
2 (d) With respect to the retail sale of an assistive device 
3 to an individual, organization, or agency known by the 
4 seller to be purchasing for the ultimate user of the device, 
5 this section and subdivision ( b) of Section 1792.2 shall be 
6 construed to require that the device be specifically fit for 
7 the particular needs of the ultimate user. 
8 (e) This section and subdivision (b) of Section 1792.2 
9 shall not apply to any sale of an assistive device which is 
10 a catalogue or similar sale or which involves a retail sale 
11 price of less than fifteen dollars ($15). 
12 (f) The rights and remedies of the buyer under this 
13 section and subdivision (b) of Section 1792.2 are not 
14 subject to waiver under Section 1792.3. The rights and 
15 remedies of the buyer under this section and subdivision 
16 (b) of Section 1792.2 are cumulative, and shall not be 
17 construed to affect the obligations of the retail seller or 
18 any other party or to supplant the rights or remedies of 
19 the buyer under any other section of this chapter or 
20 under any other law or instrument. 
21 (g) Section 1795.5 shall not apply to a sale of used 
22 assistive devices, and for the purposes of the 
23 Song-Beverly Consumer Warranty Act the buyer of a 
24 used assistive device shall have the same rights and 
25 remedies as the buyer of a new assistive device. 
26 (h) The language in subdivision (a) shall not 
27 constitute an express warranty for purposes of Sections 
28 1793.2 and 1793.3. 
29 SEC. 5. Section 1794.2 of the Civil Code is repealed. 
30 SEC. 6. Section 1794.2 is added to the Civil Code, to 
31 read: 
32 1794.2. The provision of Section 1794 authorizing the 
33 recovery of three times the amount of the buyer's actual 
34 damages shall not apply to either of the following: 
35 (a) A cause of action commenced or maintained 
36 pursuant to Section 382 of the Code of Civil Procedure or 
37 pursuant to Section 1781 of this code. 
38 (b) A judgment based solely on a breach of the 
39 implied warranty of merchantability, or, where present, 
40 the implied warranty of fitness. 

0 48



Volume 3

STATUTES OF CALIFORNIA
AND DIGESTS OF MEASURES 

1979

Constitution of 1879 os Amended

Measures Submitted to Vote of Electors, 
Special Election, November 6, 1979

General Laws, Amendments to the Codes, Resolutions, 
and Constitutional Amendments passed by the 

California Legislature

1979-80 Regular Session

<*i***BB7«>*N
Erara

so*'*!
IvOE. ft*

2T
Ho,

Compiled by
BION M. GREGORY

Legislative Counsel

112—3548

49



3492 [ Ch 1023STATUTES OF 1979

manufacturer, the license plate number, and the mileage;
(3) The authority and purpose for the removal of the vehicle.
Such notification shall also specify that, in order to receive their 

post-storage hearing, such owners, or their agents, must request the 
hearing in person, writing, or by telephone within 10 days of the date 
appearing on the notice. Any such hearing shall be conducted within 
48 hours of the request, excluding weekends and holidays. The public 
agency may authorize its own officer or employee to conduct the 
hearing, so long as such hearing officer is not the same person who 
directed the storage of the vehicle.

(b) Failure of either the registered or legal owner, or their agent, 
to request or to attend a scheduled hearing shall satisfy the 
post-storage validity hearing requirement of this section.

The agency employing the person who directed the storage shall 
be responsible for the costs incurred for towing and storage if it is 
determined in the hearing that probable cause for the storage cannot 
be established

(c) The provisions of this section shall not apply to the removal of 
vehicles abated under the Abandoned Vehicle Abatement Program 
pursuant to Sections 22660 to 22668, inclusive, and Section 22710, or 
to vehicles impounded for investigation pursuant to Section 22655, or 
to vehicles removed from private property pursuant to Section 
22658

SEC 5. Notwithstanding Section 2231 or 2234 of the Revenue and 
Taxation Code, no appropriation is made by this act pursuant to these 
sections because the performance of any service required to be 
performed by this act is mandated by judicial decision. It is 
recognized, however, that a local agency or school district may 
pursue any remedies to obtain reimbursement available to it under 
Chapter 3 (commencing with Section 2201) of Part 4 of Division 1 
of that code.

CHAPTER 1023
An act to amend Sections 1791, 1791.1, 1792 2, and 1793 of, to add 

Sections 1793.02 and 1794 2 to, and to repeal Section 1794.2 of, the 
Civil Code, relating to consumer warranties.

[Approved by Governor September 26, 1979 Filed with 
Secretary of State September 26, 1979 ]

The people of the State of California do enact as follows.

SECTION 1 Section 1791 of the Civil Code is amended to read- 
1791. As used in this chapter-
(a) “Consumer goods” means any new product or part thereof 

that is used or bought for use primarily for personal, family, or 
household purposes, except for clothing and consumables. 
“Consumer goods” shall include new and used assistive devices sold 
at retail

(b) “Buyer” or “retail buyer” means any individual who buys 
consumer goods from a person engaged in the business of
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manufacturing, distributing, or selling such goods at retail. As used 
in this subdivision, “person” means any individual, partnership, 
corporation, association, or other legal entity which engages in any 
such business

(c) “Clothing” means any wearing apparel, worn for any purpose, 
including under and outer garments, shoes, and accessories 
composed primarily of woven material, natural or synthetic yarn, 
fiber, or leather or similar fabric.

(d) “Consumables” means any product which is intended for 
consumption by individuals, or use by individuals for purposes of 
personal care or in the performance of services ordinarily rendered 
within the household, and which usually is consumed or expended in 
the course of such consumption or use

(e) “Distributor” means any individual, partnership, corporation, 
association, or other legal relationship which stands between the 
manufacturer and the retail seller in purchases, consignments, or 
contracts for sale of consumer goods

(f) “Independent repair or service facility” or “independent 
service dealer” means any individual, partnership, corporation, 
association, or other legal entity, not an employee or subsidiary of a 
manufacturer or distributor, which engages in the business of 
servicing and repairing consumer goods

(g) “Manufacturer” means any individual, partnership, 
corporation, association, or other legal relationship which 
manufactures, assembles, or produces consumer goods.

(h) “Place of business” means, for the purposes of any retail seller 
that sells consumer goods by catalog or mail order, the distribution 
point for such goods

(i) “Retail seller,” “seller,” or “retailer” means any individual, 
partnership, corporation, association, or other legal relationship 
which engages in the business of selling consumer goods to retail 
buyers

(j) “Return to the retail seller” means, for the purposes of any 
retail seller that sells consumer goods by catalog or mail order, the 
retail seller’s place of business, as defined in subdivision (h)

(k) “Sale” means (1) the passing of title from the seller to the 
buyer for a price, or (2) a consignment for sale.

(/) “Service contract” means a contract in writing to perform, 
over a fixed period of time or for a specified duration, services 
relating to the maintenance or repair of a consumer product

(m) “Assistive device” means any instrument, apparatus, or 
contrivance, including any component or part thereof or accessory 
thereto, which is used or intended to be used, to assist a physically 
disabled person in the mitigation or treatment of an injury or disease 
or to assist or affect or replace the structure or any function of the 
body of a physically disabled person

(n) “(Catalogue or similar sale” means a sale in which neither the 
seller nor any employee or agent of the seller nor any person related 
to the seller nor any person with a financial interest in the sale 
participates in the diagnosis of the buyer’s condition or in the 
selection or fitting of the device
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SEC. 1 5. Section 1791 1 of the Civil Code is amended to read:
1791.1. As used in this chapter:
(a) “Implied warranty of merchantability” or “implied warranty 

that goods are merchantable” means that the consumer goods meet 
each of the following:

(1) Pass without objection in the trade under the contract 
description.

(2) Are fit for the ordinary purposes for which such goods are

(3) Are adequately contained, packaged, and labeled.
(4) Conform to the promises or affirmations of fact made on the 

container or label
(b) “Implied warranty of fitness” means (1) that when the 

retailer, distributor, or manufacturer has reason to know any 
particular purpose for which the consumer goods are required, and 
further, that the buyer is relying on the skill and judgment of the 
seller to select and furnish suitable goods, then there is an implied 
warranty that the goods shall be fit for such purpose and (2) that 
when there is a sale of an assistive device sold at retail in this state, 
then there is an implied warranty by the retailer that the device is 
specifically fit for the particular needs of the buyer.

(c) The duration of the implied warranty of merchantability and 
where present the implied warranty of fitness shall be coextensive 
in duration with an express warranty which accompanies the 
consumer goods, provided the duration of the express warranty is 
reasonable, but in no event shall such implied warranty have a 
duration of less than 60 days nor more than one year following the 
sale of new consumer goods to a retail buyer. Where no duration for 
an express warranty is stated with respect to consumer goods, or 
parts thereof, the duration of the implied warranty shall be the 
maximum period prescribed above.

(d) Any buyer of consumer goods injured by a breach of the 
implied warranty of merchantability and where applicable by a 
breach of the implied warranty of fitness has the remedies provided 
in Chapter 6 (commencing with Section 2601) and Chapter 7 
(commencing with Section 2701) of Division 2 of the Commercial 
Code, and, in any action brought under such provisions. Section 1794 
of this chapter shall apply.

SEC. 2. Section 1792.2 of the Civil Code is amended to read.
1792 2. (a) Every sale of consumer goods that are sold at retail in

this state by a retailer or distributor who has reason to know at the 
time of the retail sale that the goods are required for a particular 
purpose, and that the buyer is relying on the retailer’s or distributor’s 
skill or judgment to select or furnish suitable goods shall be 
accompanied by such retailer’s or distributor’s implied warranty that 
the goods are fit for that purpose.

(b) Every sale of an assistive device sold at retail in this state shall 
be accompanied by the retail seller’s implied warranty that the 
device is specifically fit for the particular needs of the buyer.

SEC 3. Section 1793 of the Civil Code is amended to read.
1793 Except as provided in Section 1793 02, nothing in this
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chapter shall affect the right of the manufacturer, distributor, or 
retailer to make express warranties with respect to consumer goods. 
However, a manufacturer, distributor, or retailer, in transacting a 
sale in which express warranties are given, may not limit, modify, or 
disclaim the implied warranties guaranteed by this chapter to the 
sale of consumer goods

SEC. 4 Section 1793.02 is added to the Civil Code, to read:
1793 02 (a) All new and used assistive devices sold at retail in

this state shall be accompanied by the retail seller’s written warranty 
which shall contain the following language: “This assistive device is 
warranted to be specifically fit for the particular needs of you, the 
buyer. If the device is not specifically fit for your particular needs, 
it may be returned to the seller within 30 days of the date of actual 
receipt by you or completion of fitting by the seller, whichever 
occurs later If you return the device, the seller will either adjust or 
replace the device or promptly refund the total amount paid. This 
warranty does not affect the protections and remedies you have 
under other laws.” In lieu of the words “30 days” the retail seller may 
specify any longer period

(b) The language prescribed in subdivision (a) shall appear on 
the first page of the warranty in at least 10-point bold type. The 
warranty shall be delivered to the buyer at the time of the sale of the 
device.

(c) If the buyer returns the device within the period specified in 
the written warranty, the seller shall, without charge and within a 
reasonable time, adjust the device or, if appropriate, replace it with 
a device that is specifically fit for the particular needs of the buyer. 
If the seller does not adjust or replace the device so that it is 
specifically fit for the particular needs of the buyer, the seller shall 
promptly refund to the buyer the total amount paid, the transaction 
shall be deemed rescinded, and the seller shall promptly return to 
the buyer all payments and any assistive device or other 
consideration exchanged as part of the transaction and shall 
promptly cancel or cause to be cancelled all contracts, instruments, 
and security agreements executed by the buyer in connection with 
the sale When a sale is rescinded under this section, no charge, 
penalty, or other fee may be imposed in connection with the 
purchase, fitting, financing, or return of the device

(d) With respect to the retail sale of an assistive device to an 
individual, organization, or agency known by the seller to be 
purchasing for the ultimate user of the device, this section and 
subdivision (b) of Section 1792.2 shall be construed to require that 
the device be specifically fit for the particular needs of the ultimate 
user

(e) This section and subdivision (b) of Section 1792.2 shall not 
apply to any sale of an assistive device which is a catalogue or similar 
sale or which involves a retail sale price of less than fifteen dollars 
($15)

(f) The rights and remedies of the buyer under this section and 
subdivision (b) of Section 1792 2 are not subject to waiver under
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Section 1792 3. The rights and remedies of the buyer under this 
section and subdivision (b) of Section 1792 2 are cumulative, and 
shall not be construed to affect the obligations of the retail seller or 
any other party or to supplant the rights or remedies of the buyer 
under any other section of this chapter or under any other law or 
instrument

(g) Section 1795.5 shall not apply to a sale of used assistive devices, 
and for the purposes of the Song-Beverly Consumer Warranty Act 
the buyer of a used assistive device shall have the same rights and 
remedies as the buyer of a new assistive device

(h) The language in subdivision (a) shall not constitute an express 
warranty for purposes of Sections 1793 2 and 1793 3.

SEC. 5 Section 1794.2 of the Civil Code is repealed.
SEC. 6 Section 1794 2 is added to the Civil Code, to read-
1794.2 The provision of Section 1794 authorizing the recovery of 

three times the amount of the buyer’s actual damages shall not apply 
to either of the following.

(a) A cause of action commenced or maintained pursuant to 
Section 382 of the Code of Civil Procedure or pursuant to Section 
1781 of this code

(b) A judgment based solely on a breach of the implied warranty 
of merchantability, or, where present, the implied warranty of 
fitness

3496 STATUTES OF 1979

CHAPTER 1024

An act to add and repeal Section 4432 of the Welfare and 
Institutions Code, relating to state hospitals.

[Approved by Governor September 26, 1979 Filed with 
Secretary of State September 26, 1979 1

The people of the State of California do enact as follows

SECTION 1 Section 4432 is added to the Welfare and Institutions 
Code, to read-

4432. The department shall conduct a study or pilot project, or 
both, in one or more state hospitals to determine the 
cost-effectiveness and feasibility of providing, at the same level of 
quality, all or some portion of food services, janitorial services, 
medical/surgical services, laundry services, or pharmacy services, or 
the management of one or more services, by contract with private 
providers

The department shall submit a report to the Legislature on the 
results of the study or pilot project, or both, on or before January 1, 
1982

This section shall remain in effect only until January 1, 1982, and 
as of such date is repealed, unless a later enacted statute, which is

I960 0 5
54



STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

€1umerAffairs 
flDADTAACIJT OF 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 322-4292 

April 5, 1979 

Mr. Larry Briskin 
Senator Alan Sieroty's Office 
State Capitol, Room 5072 
Sacramento, CA 95814 

Dear Larry: 

Please find enclosed a draft and information regarding the 
assistive device warranty proposal we discussed. In view of your 
record in this area, many of the proponents would like Alan to author. 

This proposal has been approved by the Administration and is 
sponsored by the Departments of Consumer Affairs and Rehabilitation. 
Other organizations which have responded positively to this legisla-
tion are the California Association for the Physically Handicapped, 
Fresno Association of the Physically Handicapped Service Center, 
Long Beach Disabled Resources, Mt. Diablo Rehabilitation Center, the 
Adult Independence Development Center, Berkeley Center for Indepen-
dent Living, and the San Francisco Independent Living Project. This 
response arose out of inquiries conducted during the fall recess. 
We are also developing other proponents. 

Judicial remedies are not always appropriate for a disabled 
consumer who purchases an assistive device not individually suited. 
The essential time element necessary for physical mobility and 
assistance would be best served through the initial retail purchase 
level and not by subsequent lengthy civil remedies. Further, the dis-
abled are not always in a position to effectively assert their rights 
under existing law. 

One amendment to this legislation might be to include an 
additional provision requiring contract language to specify the 
warranty remedies, right of return and retailer cure options. This 
language would insure the necessary knowledge and communication 
between the consumer and retailer. 

Please let me know your thoughts. We will be glad to discuss 
additional justification and need for this specific warranty. 

S inoAij 

STEVE FISHBEIN 
Legislative Coordinator 

cc: Richard B. Spohn 
Bob Williams 
Allen Sumner 
Joan Jennings 
Jan Dell 

Ldr 
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Bus. Ph: 322-4292 
Home Ph: 457- 05 

STATE OF CALIFORNIA—AGRICULTURE AND SERVICESGENCY EDMUND G. BROWN JR., Governor 

DEPARTMENT O 

onsumerArr— tow 1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

REQUEST FOR APPROVAL OF PROPOSED LEGISLATION 

STATE AND CONSUMER SERVICES AGENCY 

DEPARTMENT: 
CONSUMER AFFAIRS 

BLLL CONTROLI : 

A 7 
TITLE: 

ASSISTIVE DEVICES, PHYSICALLY DISABLED: IMPLIED AND EXPRESS WARRANTY 

PROBLEM: 

Although assistive devices are theoretically designed to enable 
physically disabled persons to minimize the effects of a disability, 
oftentimes they do not. There are numerous reasons why this is so: 
the newly injured person, who is not yet adjusted.to the injury, is 
unable to tell if the device is suited to his/her personal needs, and 
may think that his/her discomfort with the device is due to the injury 
and not to the fit of the device. Retailers of assistive devices may 
be more interested in selling merchandise on hand than in ascertaining 
whether the merchandise is best suited to the individual's need. 

PROPOSED SOLUTION ( and alternatives): 

Every sale or consignment for sale of assistive devices for physically 
disabled persons that are sold at retail in this state by a retailer 
or distributor shall be accompanied by the retailer's or distributor's 
implied warranty that the merchandise is specifically suited to the 
purchaser's particular need. 

In addition to the implied warranty, there shall be an express warranty 
in writing that the assistive device is particularly suited to the uses 
and purposes of the purchaser, and that the assistive device may be 
returned to the retailer or distributor within fifteen ( 15) days of the 
purchase date, if the purchaser discovers that the assistive device is 
not suited to his/her particular purpose. The Department has concurred 
with the Department of Rehabilitation on this proposal. 

FISCAL IMPACT: 

None on this Department. 

LEGISLATIVEHISTORY: 

None 

SUGGESTED AUTHOR: 

Hold author's selection- See Steve Fishbein, 
DCA Leqislative Coordinator. 

GOVERNOR'S OFFICE USE 

DEPARTMENT HEAD: DATE: AGENCY HEAD: DATE: 

- .... .-.--.. r -. -. 

APPROVED AUTHOR: 

99D-5 (Rev. 12/75) NOTE: The original proposal was suhnutted on Ncvatber 3, 1978. 
This is a redraft. 

56



Amendments to the California Song-Beverly Consumer Warranty Act  

Add to Civil Code Section 1791(a):  

"Consumer goods' shall include new and used assistive devices sold 
at retail." 

Add to Civil Code Section 1791(m):  

"(m) ' Assistive device' means any instrument, apparatus, or contri-
vance, including any component or part of an assistive device, or 
accessory thereto, which is used, or intended for use, to assist a 
physically disabled person in any of the following ways: 

"(a) In the mitigation or treatment of an injury or disease; or 

"(b) To assist or affect the structure or any function of the body." 

Add to Civil Code Section 1792.21:  

"Every sale of an assistive device sold at retail in this state 
shall be accompanied by the retail seller's implied warranty that 
the device is specifically fit for the particular needs of the 
buyer." 

Add to Civil Code Section 1793.06:  

"All assistivedevices sold at retail shall include the retail seller's 
express warranty that the device is specifically fit for the particular 
needs of the buyer, and that the device may be returned to the seller 
within thirty ( 30) days of the date of actual receipt by the buyer if 
the device is not specifically fit for the particular needs of the 
buyer. After receipt of notice of the buyer's intention to return, 
the seller shall have the right to cure by seasonably notifying the 
buyer of the seller's intention to cure and by furnishing a conforming 
product within a reasonable time. If the seller does not cure, the 
seller shall restore any downpayment or other consideration received 
from or on behalf of the buyer." 

NOTE: Our original proposal stated the period of time for the buyer's 
right of return as 15 days. The suggested language, outlined above, 
states a 30 day period. The Department of Rehabilitation desires a 
45 day return period. 

Should your office prefer the Department of Rehabilitation's modifica-

tion, we would concur. 
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§ 1790. [Title.] This chapter may be 
cited as the "Song-Beverly Consumer War-
rants Act." [ 1970 ch 1333 § 1.] Gal Jur 3d 
Consumer and Borrower Protection Laws 
§190; Within Summary (8th ed) pp 1128, 
1277. 

§ 1790.1. [Enforceability of waiver.] Any 
waiver by the buyer of consumer goods of 
the provisions of this chapter, except as 
expressly provided in this chapter, shall be 
deemed contrary to public policy and shall 
be unenforceable and void. [ 1970 ch 1333 
§ 1.] Cal Jur 3d Consumer and Borrower 
Protection Laws § 195; Witkin Summary 
(8th ed) pp 1150, 1220, 1278. 

§ 1790.2. [Severability.] If any provision 
of this chapter or the application thereof to 
any person or circumstance is held unconsti-
tutional, such invalidity shall not affect other 
provisions or applications of this chapter 
which can be given effect without the invalid 
provision or application, and to this end the 
provisions of this chapter are severable. 
[1970 ch 1333 § 1.] 

§ 1790.3. [Construction in case of 
flict with Commercial Code.] The provjsj 
of this chapter shall not affect the rights a 
obligations of parties determined by ref 
ence to the Commercial Code except tb, 

where the provisions of the Conimeri; 
Code conflict with the rights guaranteed 
buyers of consumer goods under the pro , 
sions of this chapter, the provisions of ti 
chapter shall prevail. [ 1970 ch 1333 § 1.] 
Jur 3d Consumer and Borrower Protectj0., 
Laws § 190; Witkin Summary (8th ed) , 
1128. 

§ 1790.4. [Cumulative remedies.] 
remedies provided by this chapter are cum, 
lative and shall not be construed as restnc 
ing any remedy that is otherwise availabl& 
and, in particular, shall not be construed 
supplant the provisions of the Unfair Prac. 
tices Act. [ 1971 ch 1523 § 1, operative Janu. 
ary 1, 1972; 1976 ch 416 § 1.] Cal fur 3d 
Consumer and Borrower Protection Lasts 
§ 190; Witkin Summary (8th ed) p 1219. 

ARTICLE 2 

Definitions 

§ 1791. Definitions. 
§ 1791.1. "Implied warranty of merchantability": "Implied warranty of fitness." 
§ 1791.2. "Express warranty". 
§ 1791.3. "As is": "With all faults". 

§ 1791. [Definitions.] As used in this 
chapter: 

(a) "Consumer goods" means any new 
product or part thereof that is used or 
bought for use primarily for personal, fam-
ily, or household purposes, except for cloth-
ing and consumables. 

(b) "Buyer" or "retail buyer" means any 
individual who buys consumer goods from a 
person engaged in the business of manufac-
turing, distributing, or selling such goods at 
retail. As used in this subdivision, "person" 
means any individual, partnership, corpora-
tion, association, or other legal entity which 
engages in any such business. 

(c) "Clothing" means any wearing ap-
parel, worn for any purpose, including under 
and outer garments, shoes, arid accessories 
composed primarily of woven material, natu-
ral or synthetic yarn, fiber, or leather or 
similar fabric. 

(d) "Consumables" means any product 
which is intended for consumption by indi-
viduals, or use by individuals for purposes of 
personal care or in the performance of ser-
vices ordinarily rendered within the house-
hold, and which usually is consumed or 
expended in the course of such consumption 
or use. 

(e) "Distributor" means any individu.1, 
partnership, corporation, association, or 
other legal relationship which stands be-
tween the manufacturer and the retail seller 
in purchases, consignments, or contracts for 
sale of consumer goods. 

(f) "Independent repair or service facility 
or "independent service dealer" means anY 
individual, partnership, corporation, assoc1a 
tion, or other legal entity, not an employee 
or subsidiary of a manufacturer or distribu-
tor, which engages in the business of servlC 
ing and repairing consumer goods. 
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CALIFORNIA SONG—BEVERLY CONSUMER WARRANTY ACT  

(California Civil Code Sections 1790-1795.7) 

TITLE 1.7 

Consumer Warranties 

Chapter 
1. Consumer Warranty Protection. §§ 1790-1795.7. 
2. Standards For Warranty Work. §§ 1796, 1796.5 
3. Mobilehome Warranties. §§ 1797-1797.5. 

CHAPTER 1 

Consumer Warranty Protection 

Article 
I. General Provisions. §§ 1790-1790.4. 
2. Definitions. §§ 1791-1791.3. 
3. Sale Warranties. §§ 1792-1795.7. 

ARTICLE 1 

General Provisions 

§ 1790. Title. 
§ 1790.1. Enforceability of waiver. 
§ 1790.2. Severability. 
§ 1790.3. Construction in case of conflict with Commercial Code. 
§ 1790.4. Cumulative remedies. 
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1- 1 

§ 1791.3. ["As is": "With all faults".] As 
used in this chapter, a sale "as is" or "with 
ai faults" means that the manufacturer. 
distributor, and retailer disclaim all implied 
warranties that would otherwise attach to 

§ 
§ 
§ 
S 

§ 

the sale of consumer goods under the pro'. 
sions of this chapter. [ 1970 ch 1333 § 1.1 
fur 3d Consumer and Borrower Protecti& 
Laws § 195: Cal fur 2d Sales §§ 97, 101. 

ARTICLE 3 

Sale Warranties 

1792. Implied warranties: Manufacturer's warranty of merchantability. 
1792.1. Manufacturers warranty of fitness for particular purpose. 
1792.2. Retailer's or distributor's warranty of fitness for particular purpose. 
1792.3. When waiver allowed. 
1792.4. Disclaimer: Contents of written notice: Catalog sales. 
1792.5. Effective waiver. 
1793. Express warranties. 
1793.05. Vehicle manufacturers altering new vehicles into housecars: Warranty responsibiL 

ity. 
§ 1793.1. Contents of written notice. 
§1 793.2. Duty of manufacturer making express warranty: Service and repair facilities, and 

servicing and repairing nonconforming goods: Buyer's delivery or notice, and 
transportation of goods to facility: Replacement of goods or reimbursement 
therefor. 

§ 1793.3. Same: Buyer's remedies in absence of service and repair facilities: Option of retail 
seller to provide service or repair: Manufacturer to provide notice of buyer's 
courses of action. 

1793.35. Same: Replacement of or reimbursement for soft goods or consumables. 
1793.4. Time for buyer to exercise option for service and repair. 
1793.5. Same: Manufacturer's liability to retailer on failing to maintain service facilities. 
1793.6. Same: Manufacturer's liability to independent service man performing services or 

incurring obligations. 
1794. Buyer's right to damages: Treble damages: Attorneys' fees. 
1794.1. Damages recoverable by retail seller and independent serviceman. 
1794.2. When treble damages provisions inapplicable. 
1794.3. Effect of unauthorized or unreasonable use of goods. 
1794.4. Service contract. 
1794.5. Alternative suggestions for repair. 
1795. Liability of one, other than manufacturer, making express warranty. 
1795.1. Components of air conditioning system. 
1795.5. Obligation of distributor or retail seller of used consumer goods on making express 

warranties: Duration of implied warranties. 
1795.6. Tolling the warranty period. 
1795.7. Effect of tolling on manufacturer's liability. 
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§ 1792. [Implied warranties: Manufac-
turer's warranty of merchantability.] Unless 
disclaimed in the manner prescribed by this 
chapter, every sale of consumer goods that 
are sold at retail in this state shall be accom-
panied by the manufacturer's and the retail 
seller's implied warranty that the goods are 
merchantable. The retail seller shall have a 
right of indemnity against the manufacturer 
in the amount of any liability under this 
section. [ 1970 ch 1333 § 1; 1971 ch 1523 § 4, 
operative January 1, 1972; 1978 ch 991 § 3.] 

Cal fur 3d Consumer and Borrower Protec-
tion Laws § 192; Within Summary (8th ed) 
pp 1138, 1154. 

§ 1792.1. [Manufacturer's warranty of 
fitness for particular purpose.] Every sale of 
consumer goods that are sold at retail in thiS 
state by a manufacturer who has reason to 
know at the time of the retail sale that the 
goods are required for a particular purpose 
and that the buyer is relying on the manu-
facturer's skill or judgment to select Cr 

furnish suitable goods shall be accompanied 
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j.) "Manufacturer" means any individual, 
_ nership, corporation, association, or 
.1,er legal relationship which manufactures, 
embles, or produces consumer goods. 

"Place of business" means, for the 
—'oses of any retail seller that sells con-
cer goods by catalog or mail order, the 

d:stribution point for such goods. 
(i) "Retail seller," "seller," or "retailer" 

means any individual, partnership, corpora-on.corpora-
tion, associ ation, or other legal relationship 
wh:ch engages in the business of selling 
consumer goods to retail buyers. 

tj) "Return to the retail seller" means, for 
the purposes of any retail seller that sells 
consumer goods by catalog or mail order, 
the retail seller's place of business, as defined 
in subdivision (h). 

(k) "Sale" means ( 1) the passing of title 
from the seller to the buyer for a price, or 
(2) a consignment for sale. 

(i) "Service contract" means a contract in 
writing to perform, over a fixed period of 
time or for a specified duration, services 
relating to the maintenance or repair of a 
consumer product. [ 1970 ch 1333 § 1; 1971 
ch 1523 § 2, operative January 1, 1972; 1976 
ch 416 § 1.5; 1977 ch 598 § 1: 1978 ch 991 
§ 1.] Cal fur 3d Consumer and Borrower 
Protection Laws §§ 19!, 20!; Cal fur 2d 
Sales §§ 97, 101; Witkin Summary. (8th ed) 
pp 1129, 1154. 

§ 1791.1. ("Implied warranty of mer-
chantability": "Implied warranty of fit-
ness."] As used in this chapter: 

(a) "Implied warranty of merchantability" 
or 'implied warranty that goods are mer-
chantable" means that the consumer goods 
meet each of the following: 

(1) Pass without objection in the trade 
under the contract description. 

(2) Are fit for the ordinary purposes for 
which such goods are used. 

(3) Are adequately contained, packaged, 
and labeled. 

(4) Conform to the promises or affirma-
tions of fact made on the container or label. 

(b) "Implied warranty of fitness" means 
that when the retailer, distributor, or manu-
facturer has reason to know any particular 
purpose for which the consumer goods are 
required, and further, that the buyer is rely-
ing on the skill and judgment of the seller to 
select and furnish suitable goods, then there 
is an implied warranty that the goods shall 
be fit for such purpose. 

(c) The duration of the implied warranty 
of merchantability and where present the 
implied warranty of fitness shall be coexten-

sive in duration with an express warranty 
which accompanies the consumer goods, 
provided the duration of the express war-
ranty is reasonable: but in no event shall 
such implied warranty have a duration of 
less than 60 days nor more than one year 
following the sale of new consumer goods to 
a retail buyer. Where no duration for an 
express warranty is stated with respect to 
consumer goods, or parts thereof, the dura-
tion of the implied warranty shall be the 
maximum period prescribed above. 

(d) Any buyer of consumer goods injured 
by a breach of the implied warranty of 
merchantability and where applicable by a 
breach of the implied warranty of fitness has 
the remedies provided in Chapter 6 (com-
mencing with Section 2601) and Chapter 7 
(commencing with Section 2701) of Division 
2 of the Commercial Code, and, in any 
action brought under such provisions, Sec-
tion 1794 of this chapter shall apply. [ 1970 
ch 1333 § 1; 1971 ch 1523 § 3, operative 
January 1, 1972; 1978 ch 991 § 2.] Cal fur 
3d Consumer and Borrower Protection Laws 
§§ 192, 193, 194, 203; Cal Jur 2d Sales §§ 97 
et seq.; Witkin Summary (8th ed) pp 1138, 
1139, 1140, 1154. 

§ 1791.2. ["Express warranty".] (a) "Ex-
press warranty" means: 

(1) A written statement arising out of a 
sale to the consumer of a consumer good 
pursuant to which the manufacturer, distrib-
utor, or retailer undertakes to preserve or 
maintain the utility or performance of the 
consumer good or provide compensation if 
there is a failure in utility or performance; 
or 

(2) In the event of any sample or model, 
that the whole of the goods conforms to 
such sample or model. 

(b) It is not necessary to the creation of 
an express warranty that formal words such 
as "warrant" or "guarantee" be used, but if 
such words are used then an express war-
ranty is created. An affirmation merely of 
the value of the goods or a statement pur-
porting to be merely an opinion or commen-
dation of the goods does not create a war-
ranty. 

(c) Statements or representations such as 
expressions of general policy concerning cus-
tomer satisfaction which are not subject to 
any limitation do not create an express 
warranty. [1970 ch 1333 § 1; 1978 ch 991 
§ 2.5.] Cal fur 3d Consumer and Borrower 
Protection Laws § 196; Cal fur 2d Sales 
§§ 97, 101; Witkin Summary (8th ed) pp 
1131, 1132, 1133, 1136 
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(1) At the time of sale, provide the buyer 
with the name and address of each such 
service and repair facility within this state; 
or 

(2) At the time of sale, provide the buyer 
with the name and address and telephone 
number of a service and repair facility cen-
tral directory within this state, or the toll-
free telephone number of a service and re-
pair facility central directory outside this 
state. It shall be the duty of the central 
directory to provide, upon inquiry, the name 
and address of the authorized service and 
repair facility nearest the buyer: or 

(3) Maintain at the premises of retail 
sellers of the warrantor's consumer goods a 
current listing of such warrantor's autho-
rized service and repair facilities, or retail 
sellers to whom the consumer goods are to 
be returned for service and repair, whichever 
is applicable, within this state. It shall be the 
duty of every retail seller provided with such 
a listing to provide, on inquiry, the name, 
address, and telephone number of the near-
est authorized service and repair facility, or 
the retail seller to whom the consumer 
goods are to be returned for service and 
repair, whichever is applicable. [ 1970 ch 
1333 § 1: 1971 ch 1523 § 8, operative Janu-
ary 1, 1972; 1972 ch 1293 § 1.] Cal Jur 3d 
Consumer and Borrower Protection Laws 
§§ 196, 197; Witkin Summary (8th ed) p 
1277. 

§ 1793.2. [Duty of manufacturer making 
express warranty: Service and repair facili-
ties, and servicing and repairing noncon-
forming goods: Buyer's delivery or notice, 
and transportation of goods to facility: Re-
placement of goods or reimbursement there-
for.] (a) Every manufacturer of consumer 
goods sold in this state and for which the 
manufacturer has made an express warranty 
shall: 

(1) Maintain in this state sufficient service 
and repair facilities reasonably close to all 
areas where its consumer goods are sold to 
carry out the terms of such warranties or 
designate and authorize in this state as ser-
vice and repair facilities independent repair 
or service facilities reasonably close to all 
areas where its consumer goods are sold to 
carry out the terms of such warranties. 
As a means of complying with paragraph 

(1) of this subdivision, a manufacturer shall 
be permitted to enter into warranty service. 
contracts with independent service and re-
pair facilities. The warranty service contracts 
may provide for a fixed schedule of rates to 

be charged for warranty service or warra. 
repair work, however, the rates fixed t: 
such contracts shall be in conformity wj, 
the requirements of subdivision (c) of Se-
tion 1793.3. The rates established pursua 
to subdivision (c) Section 1793.3. betwee'r 
the manufacturer and the independent set. 
vice and repair facility, shall not preclude a 
good-faith discount which is reasonably re-
lated to reduced credit and general overhead 
cost factors arising from the manufacturer's 
payment of warranty charges direct to the 
independent service and repair facility. The 
warranty service contracts authorized by this 
paragraph shall not be executed to cover a 
period of time in excess of one year. 

(2) In the event of a failure to comply 
with paragraph ( 1) of this subdivision, 
subject to the provisions of Section 1793.5. 

(b) Where such service and repair facilities 
are maintained in this state and service o 
repair of the goods is necessary because they 
do not conform with the applicable express 
warranties, service and repair shall be corn. 
menced within a reasonable time by the 
manufacturer or its representative in this 
state. Unless the buyer agrees in writing to 
the contrary, the goods must be serviced or 
repaired so as to conform to the applicable 
warranties within 30 days. Delay caused by 
conditions beyond the control of the manu-
facturer or his representatives shall serve to 
extend this 30-day requirement. Where such 
delay arises, conforming goods shall be ten-
dered as soon as possible following termina-
tion of the condition giving rise to the delay. 

(c) It shall be the duty of the buyer to 
deliver nonconforming goods to the manu-
facturer's service and repair facility within 
this state, unless, due to reasons of size and 
weight, or method of attachment, or method 
of installation, or nature of the nonconform-
ity, such delivery cannot reasonably be ac-
complished. Should the buyer be unable to 
effect return of nonconforming goods for any 
of the above reasons, he shall notify the 
manufacturer or its nearest service and re-
pair facility within the state. Written notice 
of nonconformity to the manufacturer or its 
service and repair facility shall constitute 
return of the goods for purposes of this 
section. Upon receipt of such notice of non-
conformity the manufacturer shall, at its 
option, service or repair the goods at the 
buyer's residence, or pick up the goods for 
service and repair, or arrange for transport-
ing the goods to its service and repair facil-
ity. All reasonable costs of transporting the 
goods when, pursuant to the above, a buyer 
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by such manufacturer's implied warranty of 
tiiness. [1970 ch 1333 § 1; 1971 ch 1523 § 5, 
operative January 1, 1972; 1978 ch 991 § 4.] 
Cal fur 3d Consumer and Borrower Protec-
tion Laws § 193: Witkin Summary (8th ed) 
PP 1140, 1154. 

§ 1792.2; [Retailer's or distributor's war-
rant)' of fitness for particular purpose.] Ev-
ery sale of consumer goods that are sold at 
retail in this state by a retailer or distributor 
who has reason to know at the time of the 
retail sale that the goods are required for a 
particular purpose, and that the buyer is 
relying on the retailer's or distributor's skill 
or judgment to select or furnish suitable 
goods shall be accompanied by such retail-
er's or distributor's implied warranty that 
the goods are fit for that purpose. [ 1970 ch 
1333 § 1; 1971 ch 1523 § 6, operative Janu-
ary 1, 1972; 1978 ch 991 § 5.] Cal fur 3d 
Consumer and Borrower Protection Laws 
§ 193; Within Summary (8th ed) p 1140. 
§ 1792.3. [When waiver allowed.] No. im-

plied warranty of merchantability and, 
where applicable, no implied warranty of 
fitness shall be waived, except in the case of 
a sale of consumer goods on an "as is" or 
..with all faults" basis where the provisions 
of this chapter affecting "as is" or "with all 
faults" sales are strictly complied with 
[1970 ch 1333 § 1.] Cal fur 3d Consumer 
and Borrower Protection Laws § 195; Cal 
fur 2d Sales § 98; Witkin Summary (8th ed) 
pp 1148, 1150. 

§ 1792.4. [Disclaimer: Contents of writ-
ten notice: Catalog sales.] (a) No sale of 
goods, governed by the provisions of this 
chapter, on an "as is " or "with all faults" 
basis, shall be effective to disclaim the im-
plied warranty of merchantability or, where 
applicable, the implied warranty of fitness, 
unless a conspicuous writing is attached to 
the goods which clearly informs the buyer, 
prior to the sale, in simple and concise 
language of each of the following: 

(1) The goods are being sold on an "as 
is" or "with all faults" basis. 

(2) The entire risk as to the quality and 
performance of the goods is with the buyer. 

(3) Should the goods prove defective fol-
lowing their purchase, the buyer and not the 
manufacturer, distributor, or retailer as-
sumes the entire cost of all necessary servic-
ing or repair. 

(b) In the event of sale of consumer goods 
by means of a mail order catalog, the cata-
log offering such goods shall contain the 
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required writing as to each item so offered in 
lieu of the requirement of notification prior 
to the sale. [ 1970 ch 1333 § 1; 1971 ch 1523 
§ 6.5, operative January 1, 1972.] Cal fur 3d 
Consumer and Borrower Protection Laws 
§ 195; Cal fur 2d Sales § 98; Witkin Sum-
mary (8th ed) p 1148. 

§ 1792.5. [Effective waiver.] Every sale 
of goods that are governed by the provisions 
of this chapter, on an "as is" or "with all 
faults" basis, made in compliance with the 
provisions of this chapter, shall constitute a 
waiver by the buyer of the implied warranty 
of merchantability and, where applicable, of 
the implied warranty of fitness. [ 1970 ch 
1333 § 1; 1971 ch 1523 § 6.5, operative 
January 1, 1972.] Cal fur 3d Consumer and 
Borrower Protection Laws § 195; Cal fur 2d 
Sales § 98; Witkin Summary (8th ed) p 1148. 
§ 1793. [Express warranties.] Nothing in 

this chapter shall affect the right of the 
manufacturer, distributor, or retailer to 
make express warranties with respect to 
consumer goods. However, a manufacturer, 
distributor, or retailer, in transacting a sak 
in which express warranties are given. may 
not limit, modify, or disclaim the implied 
warranties guaranteed by this chapter to the 
sale of consumer goods. [ 1970 ch 1333 § 1; 
1971 ch 1523 § 7, operative January 1, 1972; 
1978 ch 991 § 6.] Cal fur 3d Consumer and 
Borrower Protection Laws §§ 195, 196; Wit-
kin Summary (8th ed) p 1148. 

§ 1793.05. [Vehicle manufacturers alter-
ing new vehicles into housecars: Warranty 
responsibility.] Vehicle manufacturers who 
alter new vehicles into housecars shall, in 
addition to any new product warranty, as-
sume any warranty responsibility of the orig-
inal vehicle manufacturer for any and all 
components of the finished product which 
are, by virtue of any act of the alterer, no 
longer covered by the warranty issued by the 
original vehicle manufacturer. [ 1977 ch 873 
§ 1, operative July 1, 1978.] 

§ 1793.1. [Contents of written notice.] 
(a) Every manufacturer, distributor, or re-
tailer making express warranties with respect 
to consumer goods shall fully set forth such 
warranties in readily understood language 
and clearly identify the party making such 
express warranties. 

(b) Every manufacturer, distributor, or 
retailer making express warranties and who 
elects to maintain service and repair facilities 
within this state pursuant to the provisions 
of this chapter shall: 
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buyer to an independent repair or service 
facility, the mnaufacturer shall be liable for 
the reasonable cost of repair services in the 
manner provided in subdivision (c). 

(e) In the event a buyer is unable to 
return nonconforming goods to the retailer 
due to reasons of size and weight, or method 
of attachment, or method installation, or 
nature of the nonconformity, the buyer shall 
give notice of the nonconformity to the 
retailer. Upon receipt of such notice of non-
conformity the retailer shall, at its option, 
service or repair the goods at the buyer's 
residence, or pick up the goods for service or 
repair, or arrange for transporting the goods 
to its place of business. The reasonable costs 
of transporting the goods shall be at the 
retailer's expense. The retailer shall be enti-
tled to recover all such reasonable costs of 
transportation from the manufacturer pursu-
ant to Section 1793.5. The reasonable costs 
of transportigg nonconforming goods after 
delivery to the retailer until return of the 
goods to the buyer, when incurred by a 
retailer, shall be recoverable from the manu-
facturer pursuant to Section 1793.5. Written 
notice of nonconformity to the retailer shall 
constitute return of the goods for the pur-
poses of subdivisions (a) and (b). 

(f) The manufacturer of consumer goods 
with a wholesale price to the retailer of fifty 
dollars ($50) or more for which the manu-
facturer has made express warranties shall 
provide written notice to the buyer of the 
courses of action available to him under 
subdivision (a), (1,), or (c). [ 1970 ch 1333 
§ 1; 1971 ch 1523 § 10, operative January 1, 
1972; 1976 ch 416 § 3; 1978 ch 991 § 8.] Cal 
Jut 3d Consumer and Borrower Protection 
Laws §§ 190, 199. 2(X); Witkin Summary 
(8th ed) pp 1224, 1278. 

§ 1793.35. [Same: Replacement of or re-
imbursement for soft goods or consumables.] 
(a) Where the retail sale of clothing or 
consumables is accompanied by an express 
warranty and such items do not conform 
with the terms of the express warranty, the 
buyer thereof may return the goods within 
30 days of purchase or the period specified 
in the warranty, whichever is greater. The 
manufacturer may, in the express warranty, 
direct the purchaser to return nonconform-
ing goods to a retail seller of like goods of 
the same manufacturer for replacement. 

(b) When clothing or consumables are 
returned to a retail seller for the reason that 
they do not conform to an express warranty, 
the retailer shall replace the nonconforming 

goods where the manufacturer has directe, 
replacement in the express warranty. In 
event the manufacturer has not direct. 
replacement in the express warranty, 
retailer may replace the nonconformj 
goods or reimburse the buyer in an amou1 
equal to the purchase price paid by ti 
buyer for the goods, at the option of the 
retailer. Costs of reimbursement or replace. 
ment are recoverable by a retailer from ti 
manufacturer in the manner provided j 
Section 1793.5. 

(c) Where the retail sale of draperies j 
not accompanied by an express warranh 
and the sale of such draperies is accomp 
nied by a conspicuous writing disclaiming 
the retailer's implied warranty of merchant. 
bility on the fabric, the retailer's implied 
warranty of merchantability shall not apply 
to the fabric. [ 1971 ch 1523 § 10.5, operatjv 
January 1, 1972; 1978 ch 991 § 8.5.] Cal jut 
3d Consumer and Borrower Protection La 

201, 202; Witkin Summary (8th ed) p 
1129, 1278. 

§ 1793.4. [Time for buyer to exercise 
option for service and repair.] Where as 
option is exercised in favor of service and 
repair under Section 1793.3, such servjc 
and repair must be commenced within 
reasonable time, and, unless the buyer agree 
in writing to the contrary, goods conforming 
to the applicable express warranties shall be 
tendered within 30 days. Delay caused by 
conditions beyond the control of the retal 
seller or his representative shall serve to 
extend this 30-day requirement. Where such 
a delay arises, conforming goods shall be 
tendered as soon as possible following termie 
nation of the condition giving rise to the 
delay. [ 1970 ch 1333 § 1; 1971 ch 1523 § II: 
1978 ch 991 § 9.] Cal Jur 3d Consumer and 
Borrower Protection Laws § 200; Witkin 
Summary (8th ed) p 1278. 

§ 1793.5. [Same: Manufacturer's liability 
to retailer on failing to maintain service 
facilities.] Every manufacturer making ex-
press warranties who does not provide ser-
vice and repair facilities within this state 
pursuant to subdivision (a) of Section 1793.2 
shall be liable as prescribed in this section to 
every retail seller of such manufacturer's 
goods who incurs obligations in giving effect 
to the express warranties that accompany 
such manufacturer's consumer goods. The 
amount of such liability shall be determined  
as follows: 

(a) In the event of replacement, in a 
amount equal to the actual cost to the retaa 
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is unable to effect return shall be at the 
manuctth11 'S expense. The reasonable 
COStS of transporting nonconforming goods 
after delivery to the service and repair facil-
ity until return of the goods to the buyer 
shall be at the manufacturer's expense. 

(d) Should the manufacturer or its repre-
sentative in this state be unable to service or 
repair the goods to conform to the applica-
ble express warranties after a reasonable 
number of attempts, the manufacturer shall 
either replace the goods or reimburse the 
buyer in an amount equal to the purchase 
price paid by the buyer, less that amount 
directly attributable to use by the buyer 
prior to the discovery of the nonconformity. 
[1970 ch 1333 § 1; 1971 ch 1523 § 9, opera-
tive January 1, 1972; 1976 ch 416 § 2; 1978 
ch 991 § 7.] Cal Jur 3d Consumer and 
Borrower Protection Laws §§ 197, 198, 199; 
Cal Jur 2d Sales § 28; Wirkin Summary (8th 
ed)p 1277. 

§ 1793.3. [Same: Buyer's remedies in ab-
sence of service and repair facilities: Option 
of retail seller to provide service or repair: 
Manufacturer to provide notice of buyer's 
courses of action.] If the manufacturer of 
consumer goods sold in this state for which 
the manufacturer has made an express war-
ranty does not provide service and repair 
facilities within this state pursuant to subdi-
vision (a) of Section 1793.2, the buyer of 
such manufacturer's nonconforming goods 
may follow the course of action prescribed 
in either subdivision (a), (b), or (c), below, 
as follows: 

(a) Return the nonconforming consumer 
goods to the retail seller thereof. The retail 
seller shall do one of the following: 

(1) Service or repair the nonconforming 
goods to conform to the applicable war-
ranty. 

(2) Direct the buyer to a reasonably close 
independent repair or service facility willing 
to accept service or repair under this section. 

(3) Replace the nonconforming goods with 
goods that are identical or reasonably equiv-
alent to the warranted goods. 

(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
utable to use by the buyer prior to the 
discovery of the nonconformity. 

(b) Return the nonconforming consumer 
goods to any retail seller of like goods of the 
same manufacturer within this state who 
may do one of the following: 

(1) Service or repair the nonconforming 
goods to conform to the applicable war-
ranty. 

(2) Direct the buyer to a reasonably close 
independent repair or service facility willing 
to accept service or repair under this section. 

(3) Replace the nonconforming goods with 
goods that are identical or reasonably equiv-
alent to the warranted goods. 

(4) Refund to the buyer the original pur-
chase price less that amount directly attrib-
utable to use by the buyer prior to the 
discovery of the nonconformity. 

(c) Secure the services of an independent 
repair or service facility for the service or 
repair of the nonconforming consumer 
goods, when service or repair of the goods 
can be economically accomplished. In that 
event the manufacturer shall be liable to the 
buyer, or to the independent repair or ser-
vice facility upon an assignment of the buy-
er's rights, for the actual and reasonable cost 
of service and repair, including any cost for 
parts and any reasonable cost of transporting 
the goods or parts, plus a reasonable profit. 
It shall be a rebuttable presumption affecting 
the burden of producing evidence that the 
reasonable cost of service or repair is an 
amount equal to that which is charged by 
the independent service dealer for like ser-
vices or repairs rendered to service or repair 
customers who are not entitled to warranty 
protection. Any waiver of the liability of a 
manufacturer shall be void and unenforcea-
ble. 
The course of action prescribed in this 

subdivision shall be available to the buyer 
only after the buyer has followed the course 
of action prescribed in either subdivision (a) 
or (b) and such course of action has not 
furnished the buyer with appropriate relief. 
In no event, shall the provisions of this 
subdivision be available to the buyer with 
regard to consumer goods with a wholesale 
price to the retailer of less than fifty dollars 
($50). In no event shall the buyer be respon-
sible or liable for service or repair costs 
charged by the independent repair or service 
facility which accepts service or repair of 
nonconforming consumer goods under this 
section. Such independent repair or service 
facility shall only be authorized to hold the 
manufacturer liable for such costs. 

(d) A retail seller to which any noncon-
forming consumer good is returned pursuant 
to subdivision (a) or (b) shall have the 
option of providing service or repair itself or 
directing the buyer to a reasonably close 
independent repair or service facility willing 
to accept service or repair under this section. 
In the event the retail seller directs the 

65



§ 1794.3. [Effect of unauthorized or un-
reasonable use of goods.] The provisions of 
this chapter shall not apply to any defect or 
nonconform:v in consumer goods caused by 
the unauthorized or unreasonable use of the 
goods following sale. [ 1970 ch 1333 § 1; 
1971 ch l23 § 15, operative January 1, 
1972.] Within  Summary (8th ed) p 1278. 

§ 1794.4. [Service contract.] Nothing in 
this chapter shall be construed to prevent 
the sale of a service contract to the buyer in 
addition to or in lieu of an express warranty 
if such contract fully and conspicuously 
disclores in simple and readily understood 
language the terms and conditions of such 
contract. ( 1970 ch 1333 §1; 1971 ch 1523 
§ 16, operat:ve January 1, 1972.] 

§ 1794.5. [Alternative suggestions for re-
pair.] The provisions of this chapter shall 
not preclude a manufacturer making express 
warranties from suggesting methods of ef-
fcwg s:-vine  and _repair, it' a"rdaw'e 
with the terms and conditions of the express 
warranties. other than those required by this 
chapter. [ 1970 ch 1333 § 1.] 
§ 1795. [Liability of one, other than 

manufacturer, making express warranty.] If 
express warranties are made by persons 
other than the manufacturer of the goods, 
the obligation of the person making such 
warranties shall be the same as that imposed 
on the manufacturer under this chapter. 
[1970 ch 1333 § 1.] Cal fur 3d Consumer 
and Borrower Protection Laws § 197; Wit-
kin Sumxno.ry (8th ed) p 1148. 

§ 1795.1. [Components of air condition-
ing system.] This chapter shall apply to any 
equipment or mechanical, electrical, or ther-
mal component of a system designed to heat, 
cool, or c:herwise condition air, but shall 
not apply to the system as a whole where 
such a system becomes a fixed part of a 
structure. [ 1971 ch 1523 § 16.5, operative 
January 1. 1972; 1978 ch 991 § 11.] Cal fur 
3d Consumer and Borrower Protection Laws 
§ 190; Within Summary (8th ed) p 1129. 
§ 1795.5. [Obligation of distributor or 

retail seller of used consumer goods on 
making express warranties: Duration of im-
plied warranties.] Notwithstanding the pro-
visions of subdivision (a) of Section 1791 
defining consumer goods to mean "new" 
goods, the obligation of a distributor or 
retail seller of used consumer goods shall be 
the same as that imposed on manufacturers 
under this chapter in a sale in which an 
express warranty is given, except: 

(a) It shall be the obligation of the distjh. 
utor or retail seller making express warran. 
ties with respect to used consumer goods 
(and not the original manufacturer, distrjbu. 
tor, or retail seller making express warran-
ties with respect to such goods when new) to 
maintain sufficient service and repair facili-
ties within this state to carry out the terms 
of such express warranties. 

(b) The provisions of Section 1793.5 shall 
not apply to the sale of used consumer 
goods sold in this state. 

(c) The duration of the implied warranty 
of merchantability and where present the 
implied warranty of fitness with respect to 
used consumer goods sold in this state, 
where the sale is accompanied by an express 
warranty, shall be coextensive in duration 
with an express warranty which accompa-
nies the consumer goods, provided the dura-
tion of the express warranty is reasonable, 
but in no event shall such impled warranties 
havee—a—duration of less than 30 days nor 
more than three months following the sale of 
used consumer goods to a retail buyer. 
Where no duration for an express warranty 
is stated with respect to such goods, or parts 
thereof, the duration of the implied warran-
ties shall be the maximum period prescribed 
above. 

(d) The obligation of the distributor or 
retail seller who makes express warranties 
with respect 'to used goods that are sold in 
this state, shall extend to the sale of all such 
used goods, regardless of when such goods 
may have been manufactured. [ 1971 ch 1523 
§ 17, operative January 1, 1972; 1974 ch 169 
§ 1; 1978 ch 991 § 12.] Cal fur 3d Consumer 
and Borrower Protection Laws § 205; Wit-
kin Summary (8th ed) pp 1277, 1278. 

§ 1795.6. [Tolling the warranty period.] 
(a) Every warranty period relating to an 
implied or express warranty accompanying a 
sale or consignment for sale of consumer 
goods selling for fifty dollars ($50) or more 
shall automatically be tolled for the period 
from the date upon which the buyer either 
(1) delivers nonconforming goods to the 
manufacturer or seller for warranty repairs 
or service or (2), pursuant to subdivision (c) 
of Section 1793.2 or subdivision (c) of Sec-
tion 1793.3, notifies the manufacturer or 
seller of the nonconformity of the goods up 
to, and including, the date upon which ( 1) 
the repaired or serviced goods are delivered 
to the buyer, (2) the buyer is notified the 
goods are repaired or serviced and are avail-
able for the buyer's possession or (3) the 
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seller of the replaced goods, and cost of 
transporting the goods, if such costs are 
incurred plus a reasonable handling charge. 

(b) In the event of service and repair, in 
an amount equal to that which would be 
received by the retail seller for like service 
rendered to retail consumers who are not 
entitled to warranty protection, including 
actual and reasonable costs of the service 
and repair and the cost of transporting the 
goods, if such costs are incurred, plus a 
reasonable profit. 

(c) In the event of reimbursement under 
subdivision (a) of Section 1793.3, in an 
amount equal to that reimbursed to the 
buyer, plus a reasonable handling charge. 
[1970 ch 1333 § 1; 1971 ch 1523 § 2, opera-
tive January 1, 1972.] Cal Jar 3d Consumer 
and Borrower Protection Laws § 2(X): Wit-
kin Summary (8th ed) p 1278. 

§ 1793.6. [Same: Manufacturer's liability 
to independent service man performing ser-
vice or incurring obligations.] Except as 
otherwise provided in the terms of a war-
ranty service contract, as specified in subdi-
vision (a) of Section 1793.2, entered into 
between a manufacturer and an independent 
service and repair facility, every manufac-
turer making express warranties whose con-
sumer goods are sold in this state shall be 
liable as prescribed in this section to every 
independent serviceman who performs ser-
vices or incurs obligations in giving effect to 
the express warranties that accompany such 
manufacturer's consumer goods whether the 
independent serviceman is acting as an au-
thorized service and repair facility desig-
nated by the manufacturer pursuant to para-
graph ( 1) of subdivision (a) of Section 
1793.2 or is acting as an independent ser-
viceman pursuant to subdivisions (c) and (d) 
of Section 1793.3. The amount of such liabil-
ity shall be an amount equal to the actual 
and reasonable costs of the service and re-
pair, including any cost for parts and any 
reasonable cost of transporting the goods or 
parts, plus a reasonable profit. It shall be a 
rebuttable presumption affecting the burden 
of producing evidence that the reasonable 
cost of service or repair is an amount equal 
to that which is charged by the independent 
serviceman for like services or repairs ren-
dered to service or repair customers who are 
not entitled to warranty protection, Any 
waiver of the liability of a manufacturer 
shall be void and unenforceable. [ 1976 ch 

416 § 4.] 
§ 1794. [Buyer's right to damages: Tre-

ble damages: Attorneys' fees.] Any buyer of 
consumer goods injured by a willful viola-
tion of the provisions of this chapter or a 
willful violation of the implied or express 
warranty or service contract may bring an 
action for the recovery of three times the 
amount of actual damages and other legal 
and equitable relief, and, if the buyer pre-
vails in any action brought under this sec-
tion, he or she may be allowed by the court 
to recover as part of the judgment a sum 
equal to the aggregate amount of costs and 
expenses (including attorney's fees based on 
actual time expended) determined by the 
court to have been reasonably incurred by 
the plaintiff for or in connection with the 
commencement and prosecution of such ac-
tion. [ 1970 ch 1333 § 1; 1971 ch 1523 § 13, 
operative January 1, 1972; 1978 ch 991 
§ 10.1 Cal fur 3d Consumer and Borrower 
Protection Laws §203, Witkin Summary 
(8th ed) pp 1224, 1278. 

§ 1794.1. [Damages recoverable by retail 
seller and independent serviceman.] (a) Any 
retail seller of consumer goods injured by 
the willful or repeated violation of the provi-
sions of this chapter may bring an action for 
the recovery of damages. Judgment may be 
entered for three times the amount at which 
the actual damages are assessed plus reason-
able attorney fees. 

(b) Any independent serviceman of con-
sumer goods injured by the wilifur or re-
peated violation of the provisions of this 
chapter may bring an action for the recovery 
of damages. Judgment may be entered for 
three times the amount at which the actual 
damages are assessed plus reasonable attor-
ney fees. [ 1Q70 ch 1333 § 1; 1976 ch 416 
§ 5.) Cal fur 3d Consumer and Borrower 
Protection Laws § 24; Witkin Summary 
(8th ed) pp 1224, 1278. 

§ 1794.2. When treble damages provi-
sions inapplicable.] (a) Subdivision (a) of 
Section 1794 shall not apply to a cause of 
action commenced or maintained pursuant 
to Section 382 of the Code of Civil Proce-
dure or pursuant to Section 1781 of this 

code, 
(b) Subdivision (a) of Section 1794 shall 

not apply to a judgment based solely on a 
breach of implied warranty of merchantabil-
ity or, where present, the implied warranty 
of fitness. [1970 ch 1333 § 3; 1971 ch 1523 
§ 14, operative January 1, 1972.] Cal fur 3d 
Consumer and Borrower Protection Laws 
§ 203; Witkin Summary (8th ed) pp 1224, 

1278. 
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§ 1791.1 DEERING'S CIVIL 246 

only under a permit issued pursuant to 
Section 35790 of the Vehicle Code and shall 
include in addition to the structure thereof 
the plumbing, heating and electrical systems 
and all appliances and other equipment in-
stalled or included therein by the manufac-
turer or dealer. [ 1971 ch 1492 § 1.] 
§ 1797.2. [Application of warranty to 

manufacturer and dealer.) The warranty pro-
vided for in this chapter shall apply to the 
manufacturer of the mobilehome as well as 
to the dealer who sells the mobilehome to 
the buyer. [ 1971 ch 1492 § 1.] 
§ 1797.3. [Required written warranty: 

Contents.] The mobilehome warranty from 
the manufacturer or dealer to the buyer 
shall be set forth in a separate written docu-
ment entitled "Mobilehome Warranty," shall 
be delivered to the buyer by the dealer at the 
time the contract of sale is signed, and shall 
contain, but is not limited to, the following 
terms: 

(a) That the mobilehome is free from any 
substantial defects in materials or workman-
ship. 

(b) That the manufacturer or dealer or 
both shall take appropriate corrective action 
at the site of the mobilehome in instances of 
substantial defects in materials or workman-
ship which become evident within one year 
from the date of delivery of the mobilehome 
to the buyer, provided the buyer or his 
transferee gives written notice of such de-
fects to the manufacturer or dealer at their 
business address not later than 1 year and 
10 days after date of delivery. 

(c) That the manufacturer and dealer shall 
be jointly and severally liable to the buyer 
for the fulfillment of the terms of warranty, 
and that the buyer may notify either one or 

both of the need for appropriate corrective 
action in instances of substantial defects in 
materials or workmanship. 

(d) That the address and the phone num-
ber of where to mail or deliver written 
notices of defects shall be set forth in the 
document. 

(e) That the one-year warranty period 
applies to the structures, plumbing, heating, 
electrical systems and all appliances and 
other equipment installed and included 
therein by the manufacturer or dealer. 

(f) That while the manufacturers of any or 
all appliances may also issue their own war-
ranties, the primary responsibility for appro-
priate corrective action under the warranty 
rests with the dealer and manufacturer, and 
the buyer should report all complaints to the 
dealer and manufacturer initially. [ 1971 ch 
1492 § 1; 1973 ch 807 § 1.] 
§ 1797.4. [Additional rights and privi-

leges: Prohibited waiver.] The warranty un-
der this chapter shall be in addition to and 
not in derogation of all other rights and 
privileges which such buyer may have under 
any other law or instrument. The manufac-
turer or dealer shall not require the buyer to 
waive his rights under this chapter and any 
such waiver shall be deemed contrary to 
public policy and shall be unenforceable and 
void. [ 1971 ch 1492 § 1.] 
§ 1797.5. [Display of notice of war-

ranty.] Every dealer shall display a notice of 
reasonable size stating the existence of a 
one-year warranty and a sample copy of 
such warranty. The notice shall be posted in 
each area where purchase orders and condi-
tional sales contracts are written. [ 1974 ch 
1286 § 1, operative July 1, 1975.] 
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buyer is notified that repairs or service is 
0mp1eted if repairs or service is made at 
the buyer's residence. 

(b) For purposes of this section only, 
*.manufacturer" includes the manufacturer's 
service or repair facility. 

(c) Every manufacturer or seller of con-
sumer goods selling for fifty dollars ($50) or 
more shall provide a receipt to the buyer 
showing the date of purchase. Every manu-
facturer or seller performing warranty re-
pairs or service on the goods shall provide to 
the buyer a work order or receipt with the 
date of return and either the date the buyer 
was notified that the goods were repaired or 
serviced or, where applicable, the date the 
goods were shipped or delivered to the 
buyer. [ 1974 ch 844 § 1, operative July 1, 
1975.] 
§ 1795.7. [Effect of tolling on manufac-

turer's liability.] Whenever a warranty, ex-
press or implied, is tolled pursuant to Sec-

tion 1795.6 as a result of repairs or service 
performed by any retail seller, the warranty 
shall be extended with regard to the liability 
of the manufacturer to a retail seller pursu-
ant to law. In such event, the manufacturer 
shall be liable in accordance with the provi-
sions of Section 1793.5 for the period that 
an express warranty has been extended by 
virtue of Section 1795.6 to every retail seller 
who incurs obligations in giving effect to 
such express warranty. The manufacturer 
shall also be liable to every retail seller for 
the period that an implied warranty has 
been extended by virtue of Section 1795.6, in 
the same manner as he would be liable 
under Section 1793.5 for an express war-
ranty. If a manufacturer provides for war-
ranty repairs and service through its own 
service and repair facilities and through 
independent repair facilities in the state, its 
exclusive liability pursuant to this section 
shall be to such facilities. [ 1974 ch 844 § 2, 
operative July 1, 1975.] 

CHAPTER 2 

Standards For Warranty Work 

[Added by Stats 1978 ch 991 § 13.] 

§ 1796. Duty to install new or used goods. 
§ 1796.5. Duty to service or repair new or used goods. 

§ 1796. [Duty to install new or used 
goods] Any individual, partnership, corpora-
tion, association, or other legal relationship 
which engages in the business of installing 
new or used consumer goods, has a duty to 
the buyer to install them in a good and 
workmanlike manner. [ 1978 ch 991 § 13.] 
§ 1796.5. [Duty to service or repair new 

or used goods.] Any individual, partnership, 
corporation, association, or other legal rela-
tionship which engages in the business of 
providing service or repair to new or used 
consumer goods has a duty to the purchaser 
to perform those services in a good and 
workmanlike manner. [ 1978 ch 991 § 13.] 

CHAPTER 3 

Mobilehome Warranties 

§ 1797. Mobilehomes covered by warranty. 
§ 1797.1. "Mobilehome." 
§ 1797.2. Application of warranty to manufacturer and dealer. 
§ 1797.3. Required written warranty: Contents. 
§ 1797.4. Additional rights and privileges: Prohibited waiver. 
§ 1797.5. Display of notice of warranty. 

§ 1797. [Mobilehomes covered by war-
ranty.] After the effective date of this chap-
ter all new mobilehomes sold by a dealerS 
licensed by the Department of Motor Vehi-
cles to a buyer shall be covered by the 
warranty set forth in this chapter. [ 1971 ch 

1492 § 1.] 

§ 1797.1. ["Mobilehome."] As used in 
this chapter, "mobilehome" means a vehicle 
designed and equipped for human habitation 
and which may be drawn by a motor vehicle 
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

€nsumer 
AIFS 

rCDOTK1T OF 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 322-4292 

Dear Consumer: 

I am enclosing a copy of SB 1190 by Senator Alan Sieroty. 
This measure is co-sponsored by the Departments of Consumer Affairs 
and Rehabilitation. This bill would require that new and used 
assistive devices sold at retail be covered by warranties that in-
sure that the devices are specifically fit for the individual needs 
of the buyer. 

If the device is found not specifically suited for the pur-
chaser, it could be returned within 30 days to the seller. The 

seller would then be required to make necessary adjustments or 
replacements. If the seller does not cure the problem, reimburse-
ment would be available. 

The definition of " assistive device" is intended to cover all 
devices which would assist a person with a physical disability. 

This would include, but not be limited to, hearing aids, braces, 
crutches, wheelchairs, and prosthetic devices. 

By including " assistive devices" in the legal definition of 

"consumer goods," more specific protection is available to consumers 
of these devices. This will be a vital marketplace reform for those 
who use such devices to assist a physical disability. 

SB 1190 is scheduled to be heard in the Senate Judiciary Com-
mittee on Tuesday, May 22, at 1:30 p.m. We need your help. Opposi-
tion to this bill by retailers and manufacturers will be strong. 
Please write to your legislators in support of SB 1190. Written 
communication to the members of the Senate Judiciary Committee, 
particularly those from your district, is necessary. A list of 
the committee members is enclosed for your information. 

Finally, we need supportive testimony in committee from those 
with disabilities, especially those who have suffered personally 
from the lack of consumer protection in this area. 

For further information, and to coordinate your support with 
us, please contact me at ( 916) 322-4292. I look forward to hearing 
from you. Only with your active involvement will we insure passage 
of this important consumer legislation. 

Sincely, 

TEVE FISHBEIN 

Legislative Coordinator 70



PROPOSED AMENDMENTS TO SB 1190  

Amendment 1  

on page 3, line 23, amend to read: 

SEC. 2. Section 1792.2 of the Civil Code is 
-- amended to read: 

(a) Every sale or consignment for sale of consumer 
goods that are sold at retail in this state by a retailer 
or distributor who has reason to know at the time of the 
retail sale that the goods are required for a particular 
purpose, and that the buyer is relying on the retailer's 
or distributor's skill or judgment to select or furnish 
suitable goods shall be accompanied by such retailer's 
or distributor's implied warranty that the goods are 
fit for that purpose. 

(b) Every sale of an assistive device sold at 
retail in this state shall be accompanied by the retail 
seller's implied warranty that the device is specifically 
fit for the particular needs of the buyer. 

Amendment 2  

On page 3, line 22, after " person," strike "." add "," and: 

including any device to replace any part of the body. 

Amendment 3  

On page 4, line 1, change to: 

(a) All assistivedevices sold at retail shall in-
clude the retail seller's express warranty that the 
device is particularly fit for the particular needs of 
the buyer, and that the device may be returned to the 
seller within 30 days of the date of actual receipt by 
the buyer if the device is not specifically fit for the 
particular needs of the buyer. 

On page 4, line 7, add: 

(b) The warranty shall be in a writing which shall 
contain, but need not be limited to, the following lan-
guage: "This device is warranted to be specifically fit 
for the particular needs of the buyer, and may be returned 
to the seller within 30 days of the date of actual receipt 
by the buyer if the device is not specifically fit for 
the particular needs of the buyer." 
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(c) The warranty shall be delivered to the buyer 
by the retail seller at the time of the sale of the 
device. 

(d) After receipt of notice of the buyer's inten-
tion to return, the seller shall have the right to cure 
by seasonably notifying the buyer of the seller's in-
tention to cure and by furnishing a conforming device 
within a reasonable time. If the seller does not cure, 
the seller shall restore any downpayment or other con-
sideration received from or on behalf of the buyer. 
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Dear Mr. Miller: 

Thank you for your letter indicating the support 

of the California Association fox of the Physically Handicapped 

for SB 1190, which wxkd would establish by statute an 

express and implied warranty of that assistive devices for 

the dxi disabled are specifically fit for the particular needs 

of the pxxc purchaser. 

(i appreciate your association's support for this 

legislation) Lf you or other members of CAPH know of 

persons who have had proleme in this area, I would appreciate 

your notifying Steve Fishbein of the Department of Consumer 

Affairs at 322-4292 so that he canrrange for them to 

tesfify when the bill is heard by the Senate Judiciary 

Committee on Wednesday, May 21 23. 

- 
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CALIFORNIA ASSOCIATION of 

the PHYSICALLY HANDICAPPED, Inc. 

OFFICERS 
Preatdeqit 
Dennis Cannon 
Northridge 

Vim President 
Jan Browne 
Nape 

Kathleen Barrett 
Sacramento 

Trei,wv 
Irene Bennett 
Concord 

Offlcw...t.t.a,g. 

Betty Bacon 
San Diego 

Bob Campbell 
Sherman Oak. 
(lm,nedtat. Peer Pro#j 

Bruce Curtis 
Altadene 

Renah Shn.lder 
Oakland 

Ray Uzela 
San Francisco 

Gale Williams 
Santa Monica 

a non-profit corporation 

P.O. BOX 22552 U SACRAMENTO, CALIFORNIA 95822 

May 15, 1979 

Honorable Senator Alan Sieroty 
State Capitol 
Sacramento, Ca 9514 

Dear Senator Sieroty, 

The California Association of the Physically Handicapped supports 

3B 1190. 

This bill will offer great benefits to the estimated 3,500,000 

handicapped persons in the State of California. Presently the only 

remedy that handicapped persons have in this state is to repair to 

Small Claims --Court. The handicapped have great difficulty in obtaining 

transportation, and also in finding public buildings which are accessable. 

For these reasons, court action is almost impossible for most handicapped 

people. 

We think that this is landmark legislation and would set a national 

standard of which we can all be proud. 

Thank you 

cJ1 
Ji?n Miller 
Legislative Chairperson 
California Association of the Physically Handicapped 

Dedicated To Helping The Physically Handicapped Become Self Dependent 
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May 15, 1979 

National 
Multiple 
Sclerosis 

Society 

Senator Bob Wilson 
State Captiol 
Room 2065 
Sacramento, CA 95814 

Dear Senator Wilson: 

I am writing in support of SB1190, introduced by Senator 
Alan Sieroty. 

As a representative for the approximately 15, 000 multiple 
sclerosis patients and family members, I can attest to the 
great rigors handicapped people undergo in trying to find and 
purchase proper assistive devices. Because the patient needs 
the assistive devices, often an outrageous price is charged 
for its procurement; the patient is left helpless because of the 
need for the equipment. There is no alternative resort for 
all equipment is extremely expensive, regardless of the manu-
¶turer. 

It is not an infrequent complaint eminating from the handicapped 
community that the wrong equipment is frequently ordered, and 
that they are left holding the bag because there is no means of 
exchanging it. 

I hope you recognize the dire need for consumer protection in 
this area. The handicapped community is asking your assistance 
in helping them live full lives. 

Sin rely, 

JSB/sh 

ob S. Blass 
rector of Patient Services 

Southern California Chapter 

229 North Central Avenue, 

Third Floor 

Glendale, California 91 203 

Los Angeles County 

Headquarters 

(213) 247-1175 

An Endorsed Agency 

of the Social Service Departmer 

City of Los Angeles 
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MAY 171979 79137 9:19 

RECORD # 20 BF: RN 009593 PAGE NO. 
bstantiVe 

AMENDMENTS TO SENATE BILL NO. 1190 

Amendment 1 

In line 1 of the title of the printed bill, 

after " 1791" insert: 

, 1792.2, 

Amendment 2 

in line 2 of the title, strike out "Sections 

1792.21 and" and insert: 

Section 

Amendment 3 

On page 3, line 22, after " person." insert: 

Assistive device" shall include any device which is used 

or intended to be used to replace any part of the human 

body. 

Amendment 4 

On page 3, strike out lines 23 to 28, inclusive, 

and insert: 
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79137 9:19 

RECORD * 20 SF: RN 009593 PAGE NO. 2 
ubstanti1e 

SEC. 2. Section 1792.2 of the Civil Code is 

amended to read: 

1792..2. jaj Every sale of consumer goods that 

are, sold at retail in this state by a retailer or 

distributor who has reason to know at the time of the 

retail sale that the goods are required for a particular 

purpose, and that the buyer is relying on the retailer's 

or distributor's skill or judgment to select or furnish 

suitable goods shall be accompanied by such retailer's or 

distributor's implied warranty that the goods are fit for 

that purpose. 

jj Every sale of an assistive device sold at 

retail in this state shall be accomEanied fly the retail 

seller's implied warranty that the device is s.2ecificalll 

fit for the particular needs of the buyer. 

Amendment 5 

On page 4, line 1, after " 1793.02." insert: 

(a) 

Amendment 6 

On page 4, strike out line 7, and insert: 
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RECORD 4 30 BF: 

buyer. 

1N 009J940 PAGE NO. 3 
ubStafll 

(b) The warranty shall be in a writing which 

shall contain, but need not be limited to, the following 

language: "This device is warranted to be specifically 

fit for the particular needs of the buyer and may be 

returned to the seller within 30 days of the date of 

actual receipt by the buyer if the device is not 

specifically fit for the particular needs of the buyer." 

(C) The warranty shall be delivered to the buyer 

by the retail seller at the time of the sale of the device. 

(d) After receipt of notice of the buyer's 

intention to 

0 
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COMMUNITY ERVICE CENTER FOR THEiJISABLED, INC. 
4601 PARK BOULEVARD 

SAN DIEGO, CALIFORNIA 92116 
(714) 293-3500 

May 1, 1979 

Senator Bob Wilson 
2165 San Diego Avenue, Suite 202 
San Diego, California 92110 

Dear Senator Wilson: V 

As representative spo,k'esperson for the Community Service Center for 
the Disabled Inc.,,X urge you and the Senate Judiciary Committee's ' 

support of SB 1190. The measure, if passed, will require a 30-day 
warrenty on purchases of all assistive devices used by disabled 
people. 

The bill would require that new and used assistive devices sold at 
retail be covered r:warrenties that insure maximal serviceability 
by the buyer. This includes the requirement that both manufacturers 
and retailers make the devices specifically fit for the individual 
needs of the buyer. 

The definition of " assistive devices" is. intended to cover all de-
vices which would include, but not be limited to, hearing aids, 
braces, crutches, wheelchairs, and prosthetic devices. 

The Community Service Center for the Disabled, Inc.,, appreciates your 
sponsorship of other legislation that remove excess sales tax on 
motor vehicles having undergone design modifications for disabled 
drivers and suggests that SB-1190 is similar in scope with insuring 
equitable treatment be vouchsafed to disabled consumers. 

Thank you, 

Linda Gunther 
Community Affairs Director 

cc: Senator Jerry Smith, Chairman 
Senate Judiciary Committee 
State Capitol, Room 3056 
Sacramento, California 95814 

Senator Bob Wilson 
State Capitol, Room 2065 
Sacramento, California 95814 
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Western Regional Center for the 
Developmentally Disabled 
11300 South La Cienega Blvd. Suite 400 
Inglewood, CA 90304• (213) 670-7715 

S 

/ 
May 22, 1979 

Senator Alan Sieroty 
State Capitol 
Sacramento, California 95814 

Dear Senator Sieroty: 

We are writing in support of Senate Bill 1190- regarding 

warranty for assistive devices. 

Western Regional Center is a state funded agency that serves 

developmentally disabled clients, many of whom are physically 
handicapped. Our clients frequently use assistive devices, and 
often have difficulty in receiving proper fitting and adjustment. 

We feel the opportunity for correction and return will be of great 
benefit to handicapped individuals. 

Thank you for sponsoring this important legislation. 

Sincerely, 

'O6L4k 
Eileen Walsh 

Chief, Community Services 
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SENATE COMMITTEE ON JUDICIARY 

SB 1190 (Sieroty) 
As amended May 21 
Civil Code 

WARRANTIES  
-ASSISTIVE DEVICES-

W79-80 REGULAR, SESSION 

S 
B 

1 
1. 
9 
0 

HISTORY 

Source: Department of Consumer Affairs 

Prior Legislation: None 

Support: Department of Rehabilitation, Easter Seal 
Society, Calif. Ass'n. for the Physically 
Handicapped, San Francisco Independent 
Living Project, United Cerebral Palsy of 
San Francisco, Center for the Disabled 
(Garden Grove), Center for Independent 

Living (Berkeley), Bay Area Gray Panthers, 
Disabled Resources (Long Beach) 

Opposition: No Known 

PURPOSE 

Existing law provides for the enforcement by the 
consumer of implied warranties of merchantability, 
implied warranties of fitness, and express warranties. 
However, there is no requirement that the retailer 
of an "assistive device" supply either an implied 
warranty or an express warranty with the device. 

This bill would provide as a matter of law that 
the retailer makes an implied warranty of fitness 
with every sale of an " assistive device." It also 
would require the retailer to give an express warranty 
that the device was specifically fit for the particular 
needs of the buyer and, if not, that it could be 
returned to be "cured" or for reimbursement. 

The purpose of the bill is to place greater reaspon-
sibility on the retailer of "assistive devices" to 

make sure that the devices they sell properly fit 
the needs of their customers. 

(More) 
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SB 1190 (Sieroty) S 
Page Two B 

COMMENT 

1. Definition of " assistive device" 

1 
1 
9 
0 

The bill defines " assistive device" as an 
instrument, apparatus, or contrivance designed 
to assist a physically disabled person in coping 
with his disability. 

2. Need for the bill  

Proponents claim that buyers of assistive devices, 
many of which are quite expensive, frequently 
find that the particular device they bought is 
not suited for their particular disability. 
In such circumstances retailers have disclaimed 
any responsibility. 

3. Existing warranty obli3ations 

Under the U.C.C. and the Song-Beverly Consumer 
Warranty Act, a retailer makes. an implied warranty 
of fitness if he has reason to know at the time of 
sale that the goods are required for a particular 
purpose and that the buyer is relying on his 
judgment to select the proper product. 

This bill would statutorily assume that the 
retailer of an assistive device would always 
have reason to know that the device was required 
for a particular purpose and that the buyer was 
relying on his judgment to select the proper 
device, and so it would impose the implied 
warranty of fitness obligation on every retail 
sale of such a device. 

Under existing law neither a manufacturer nor a 
retailer is required to make an express warranty. 
If he does, however, he is obligated to live up 
to the terms of that warranty. Most assistive 
devices are sold with an express warranty from 
the manufacturer, but that warranty only covers 

(More) 
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SB 1190 ( Sieroty) 
Page Three 

S 
B 

1 

defects in the manufacturing process, not errors 1 
of judgment by the retailer in supplying a 9 
particular device to a particular customer. 0 

4. Mandatory express warranty 

This bill would require the retailer of an 
assistive device to provide an express warranty 
to every buyer. The only other product which 
must, under California law, be accompanied by 
an express warranty with specified content is a 
mobilehome. 

The warranty required under this bill would have 
to contain the following language: "This 
device is warranted to be specifically fit for 
the particular needs of the buyer and may be 
returned to the seller within 30 days of the date 
of actual receipt by the buyer if the device 
is not specifically fit for the particular needs 
of the buyer." 

Aside from being repetitious, this language does 
not indicate to the buyer what his remedies would 
be if he did return the device. 

SHOULD NOT THE TEXT OF THE WARRANTY INCLUDE THE 
OBLIGATIONS OF THE RETAILER PRESCRIBED BY LAW? 

5. Obligations of the retailer--sug9ested amendment  

The language of the bill requires the retailer 
to " cure" either the product or the transaction 
(presumably not the buyer) by furnishing a 
"conforming device" within a reasonable time or 
by reimbursing to the buyer the money he paid. 
The language is unclear and would be subject to 
misinterpretation. 

(More) 
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SB 1190 ( Sieroty) 
Page Four 

1 
Suggested amendment: On pages 4 and 5, strike out 1 
subdivision (d) presently in the bill and insert: 9 

0 
(d) If the buyer returns the device within 30 

days, the seller shall, within a reasonable 
time, repair it or replace it with a similar 
device so that it is specifically fit 
for the particular needs of the buyer. 
If the seller does not repair or replace 
the device, he shall refund to the buyer the 
total amount paid to him for the purchase 
of the device. 

6. Application to new goods only  

As. drafted SB 1190 would only apply only to the 
sale of new assistive devices, and would not 
affect the sale of used devices. However, a 
letter from Steve Fishbein, Legislative Coordinator 
for the Department of Consumer Affairs, indicates 
the Department's intent to cover the sale of 
used devices as well. If so, additional language 
would be necessary. 

********** 
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PROPOSED AMENDMENTS TO SB 1190 ( SIEROTY)  

AS AMENDED IN THE SENATE MAY 21, 1979  

Amendment 1 

(CC 1793.02(a))  

on page 4, strike lines 22-36, and insert: 

(a) All new and used assistive devices sold 
at retail shall include the retail seller's express 
warranty which shall contain the following language: 
"This assistive device is warranted to be specifi-
cally fit for the particular needs of you, the buyer, 
and may be returned to the seller within 30 days 
of the date of actual receipt by you if the device 
is not specifically fit for your particular needs. 
If you return the device, the seller will either 
adjust or replace the device or promptly refund the 
total amount paid." 

(b) The language prescribed in subdivision 
(a) shall appear on the first page of the warranty 
in at least 10-point bold type. 

Amendment 2  

(CC 1793.02(c))  

on page 4, strike lines 39-40 and on page 5 strike lines 1-5 
and insert: 

(c) If the buyer returns the device within 
30 days, the seller shall, within a reasonable 
time, adjust the device or, if appropriate, replace 
it with a device that is specifically fit for the 
particular needs of the buyer. If the seller does 
not adjust or replace the device so that it is 
specifically fit for the particular needs of the 
buyer, the seller shall promptly refund to the buyer 
the total amount paid. 

Amendment 3  

(CC 1793.02(d))  

on page 5, following above Amendment 2, insert the following: 

(d) The rights and remedies conferred on the 
buyer under Section 1792.2 and this Section 1793.02 
are cumulative, and shall not be construed to affect 
the obligations of the retail seller or any other 
party or to supplant the rights or remedies of the 
buyer under any other section of this chapter or under 
any other law or instrument. 
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STATE OF CALIFORNIA—STATE AND CONSUMER SETfCES AGENCY / 1iD G. ' N iR.,ernor 

rDAOTMJr OF 

€ner 
R1aIrS. 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 445-4465 

May 21, 1979 

Honorable Jerry Smith, Chairman 
Senate Judiciary Committee 
State Capitol, Room 3056 
Sacramento, CA 95814 

Dear Senator Smith: 

The Department of Consumer Affairs strongly support 
(Sieroty), which would provide specific warranty protetff 
for new and used assistive devices sold at retail. This bill 
will be heard in your committee on Wednesday, May 23rd. The 
amendments to existing warranty coverage would provide that 
the device, if found not to be specifically fit for the 
physically disabled buyer, may be returned within 30 days to 
the seller. The seller would be able to make necessary ad-
justments or replacements, or reimburse the device's purchase 
costs incurred by the buyer. 

The concept of " fit" is a particularly important one in the 
sale and purchase of an assistive device. Buyers of such 
devices are not always able to tell immediately if a device 
is particularly fitted to their needs. This discovery is 
contingent upon at least a brief period of adjustment. The 
30 days for right of adjustment or return provided by this 
bill will give the disabled consumer an opportunity to de-
termine the fitness of his/her purchase. 

The attached information sheet provides further information 
on SB 1190, which proposes a vital marketplace reform for 
California's disabled consumers who use assistive devices. 

Should you wish to discuss this further prior to the hearing, 
please contact our Legislative Coordinator, Steve Fishbein, 
at 322-4292. 

Sincerely, 

1 

I 
II .f  
It I / 

RICHARD B. SPOHN 
Director 

cc: Members, Senate Judiciary Committee 
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ilophc)Iie 1IY tUii) 443-2t33 Voice (916) 443-3604 

May 21, 1979 

The Honorable Jerry Smith 
Chairman, Senate Judiciary Committee 
2046 State Capitol 
Sacramento, California 95814 

Dear Senator Smith: 

On Wednesday, May 23, your committee will consider 
Senate Bill 1190 (Sieroty). This bill would require 
that new and used assistive devices sold at retail be 
covered by warranties that insure that the devices are 
specifically fit for the individual needs of the buyer. 

The California Ass'ociation of the Deaf would like 
to go on record in support of this bill. For many years, 
hearing impaired people have all too often been fitted 
with hearing aids that were inappropriate to the type 
and severity of their hearing loss. SB 1109 would help 
to insure that retailers of hearing aids become. more 
responsible to the needs of their clients. 

Your favorable consideration of SB 1109 would be 
greatly appreciated. 

Sincerely, 

/1 

F1A. CALICIURI / 
Ececutive Director 

FAC:rr 
CC: Committee Members 

Committee Consultait 
,B''nator Alan Sieroty 

A NON-PROFIT, TAX EXEMPT COFQATION DED/C..iTD TO THE SOCIAL WELFARE OF THE DEAF COMMUNITY 
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FACT SHEET  

SB 1190 (Sieroty)  

SUBJECT: Assistive device warranties 

Senate Judiciary Caifflittee 

Wednesday, May 23, 1979 
6:00 p.m. 

SB 1190 would require that assistive devices sold at retail be specifically covered by 
express and implied warranties that insure that the devices are specifically fit for the 
individual needs of the buyer. If the device is found not specifically suited for the 
purchaser, it could be returned within 30 days to the seller. The seller would then 
be required to make necessary adjustments or replacements. If the seller does not cure 
the problem, reimbursement would be available. 

The definition of "assistive device" is intended to cover devices which would assist 
a person with a physical disability. This would include, but not be limited to, hear-
ing aids, braces, crutches, wheelchairs, and prosthetic devices. 

The importance of proper fit and utilization of an assistive device is vital to a 
disabled person's normal functioning. A high marketplace standard of quality assur-
ance would be encouraged and required by the establishment of this specific warranty. 

By including "assistive devices" in the legal definition of "consumer goods," more 
specific protection is available to consumers of these devices. This will be a vital 
marketplace protection for those who use such devices to assist a physical disability. 
The essential time element necessary for physical nobility and assistance would be best 
served through the initial retail purchase level and not by subsequent lengthy and costly 
civil remedies. Further, persons with disabilities are not always in a position to ef-
fectively assert their rights under existing law. 

According to statistics fran the California Department of Rehabilitation: 

--Approximately 1.8 million Californians have physical disabilities 

—Over 700,000 Californians use assistive devices, excluding eyeglasses (1977) 

—The average prescription manual wheelchair costs $300-$2,000 

--an average electric wheelchair costs approximately $1500-$3,500 (dependent upon the 
extent of disability) 

SUPPORERS 

Easter Seal Society 
California Association for the Physically Handicapped (CPH) 
San Francisco Independent Living Project 
United Cerebral Palsy of San Francisco 
Center for the Disabled (Garden Grove) 
Center for Independent Living (Berkeley) 
Bay Area Gray Panthers 
Disabled Resources (long Beach) 
Adult Independence Development Center (Campbell) 
Mt. Diablo Rehabilitation Center 
Fresno Association of the Physically Handicapped Service Center 
Department of Rehabilitation 
State Department of Rehabilitation 
State Department of Consumer Affairs 
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LAW. OFFICES OF 

CALIFORNIA RURAL LEGAL ASSISTANCE 

ROBERT E. L.EIDIGH 

DIRECTING ATTORNEY 

RALPH L.IG1ITSTONE 

ATTORNEY 

EMMA E. GUNTERMAN 

SENIOR CITIZENS ADVOCATE 

446.7904 

May 23, 1979 

1900 "K' STREET - SUITE 203 

SACRAMENTO, CALIFORNIA 95814 

TELEPHONE 446.7901 

(AREA CODE 916) 

TO: Members, Senate Judiciary Committee 

Dear Senator: 

CENTRAL OFFICE 

110 SANSOME STREET 

SUITE 900 

SAN FRANCISCO. CALIFORNIA 94104 

TELEPHONE ( 418) 421.3408 

AL.BERTO SALOAMANDO 

DIRECTOR 

Re: Support - SB 1190 ( Sieroty)  

In behalf of our clients we ask you to vote for SB 1190 
(Sieroty). SB 1190 will provide protection for persons who 
are in need of devices to be able to function. 

These essential devices are useless unless they function 
well for the particular person to whom they are sold. Un-
fortunately, we have seen examples where this was not the 
case - and yet our clients had no redress. 

SB 1190 gives our clients redress if, within the first 30 
days, the device turns out to not provide the service which 
the buyer needed. We would prefer to see the 30 day period 
lengthened because some devices do not get used daily - for 
instance, a device intended for once a week exercise. In 
that case 30 days is a very short period. SB 1190 addresses 
a real need. 

We urge an "aye" vote. 

Sincerely, 

- Emma E. E. Gunterman 
Senior Citizens Advocate 

EEG/rh 

cc: Senator Alan Sieroty 
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RECORD U 30 BF: 

\1AY 29i'' 
79149 18:24 

RN 010404 PAGE NO. 

AMENDMENTS TO SENATE BILL NO. 1190 
AS AMENDED IN SENATE MAY 21, 1979 

Substantive 

Amendment 1 
on page 4 of the printed bill, as amended in 

Senate May 21, 1979, strike out lines 22 to QO, inclusive, 
and strike out page 5, and insert: 

1793.02.. (a) All new and used assistive devices 
sold at retail shall include the retail seller's express 
warranty which shall contain the following language: 
"This assistive device is warranted to be specifically fit 
for the particular needs of you, the buyer, and may be 
returned to the seller within 30 days of the date of 
actual receipt by you if the device is not specifically 
fit for your particular needs.. If you return the device, 
the seller will either adjust or replace the device or 
promptly refund 'the total amount paid." 

(b) The language prescribed in subdivision (a) 
shall appear on the first page of the warranty in at least 
10- point bold type. 

(C) If the buyer returns the device within 30 
days, the seller shall, within a reasonable time, adjust 
the device or, if appropriate, replace it with a device 
that is specifically fit for the particular needs of the 
buyer.. If the seller does not adjust or replace the 
device so that it is specifically fit for the particular 
needs of the buyer, the seller shall promptly refund to 
the buyer the total amount paid. 

(d) The rights and remedies conferred on the 
buyer under Section 1792.2 and this section are cumulative, 
and shall not be construed to affect the obligations of 
the retail seller or any other party or to supplant the 
rights or remedies of the buyer under any other section of 
this chapter or under any other law or instrument. 

- 0 -
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This bill amends the Song-Beverly Consumer Warranty Act (Civil 

Code Sections 1790 et.seq.) to create a new "warranty of fitness 

for a particular purpose" that applies only to retail sales of 

"assistive devices" made in this state. 

The term " assistive device" includes, but is not limited to, hearing 

aids, wheelchairs, braces, crutches and prosthetic devices. The 

bill ( see new Civil Code Section 1791(m)) defines "assistive device" 

to mean "any instrument, apparatus, or contrivance, including any 

component or part thereof or accessory thereto, which is used or in-

tended to be used, to assist a physically disabled person in the 

mitigation or treatment of an injury or disease or to assist or affect 

or replace the structure or any function of the body of a physically 

disabled person." The term includes both new and used assistive 

devices ( see new Civil Code Sections 1791(a) and 1793.02(g)). 

The new warranty takes the form of an implied warranty which becomes 

a part of every covered sale by operation of law, plus a written 

warranty which is required to be furnished to the buyer at the time 

of sale. The written warranty assures actual notification to the 

consumer of the rights that are conferred. The implied warranty 

assures that the consumer will have these rights whether or not the 

seller complies with the written warranty requirement. 

The implied warranty ( see new Civil Code Section 1792.2(b) states 

simply that --

"Every sale of an assistive device sold at retail in this 

state shall be accompanied by the retail seller's implied 

warranty that the device is specifically fit for the par-

ticular needs of the 'buyer." 
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The written warranty received by the buyer ( see new Civil Code 

Section 1793.02(a)) states simply that --

"This assitive device is warranted to be specifically 

fit for the particular needs of you, the buyer. If the 

device is not specifically fit for your particular needs, 

it may be returned to the seller within 30 days of the 

date of actual receipt by you or completion of fitting 

by the seller, whichever occurs later. If you return the 

device, the seller will either adjust or replace the device 

or promptly refund the total amount paid. This warranty 

does not affect the protections and remedies you have 

under other laws." 

The written warranty adds to the rights conferred by the implied 

warranty by making the language of the written warranty part of the 

contract of sale between the parties and therefore enforceable as a 

private contract. 

The new warranty is patterned after the present warranty of fitness 

for a particular purpose ( see present Commercial Code Section 2315 

and present Civil Code Section 1792.2), but differs in that it applies 

to all sales that are covered by the Act and does not depend upon 

proof of the buyer's reliance on the seller's skill or judgment. 

Unless the seller is totally uninvolved in the diagnosis, selection 

and fitting of the device, the assistive device warranty applies. 

Sales of inexpensive devices (under $ 15.000) are specifically ex-

cluded ( see Civil Code Section 1793.02(e)). 

The bill also provides ( see Civil Code Section 1793.02(c)) that if 

the buyer returns the device within the period specified in the 

95



warranty, the seller shall, within a reasonable time, adjust the 

device or, if appropriate, replace it with a device that is specifically 

fit for the particular needs of the buyer. 

If the buyer is an 

purchasing for the 

for the particular 

1793.02 (d)). 

agency (e.g., Department of Health Services) 

ultimate user, the device must be specifically fit 

needs of the ultimate user ( see Civil Code Section 

Violations of the new provisions ( including failure to either give 

the written 

are subject 

violations. 

warranty or to honor the written or implied warranty) 

to the existing provisions of the Song-Beverly Act on 

These include Civil Code Section 1794, which confers a 

right to recover treble damages, attorney's fees and other relief 

for violations that are "wilful", and Articles 6 and 7 of the Com-

mercial Code for violations of the implied warranty ( see Civil Code 

Section 1791.1(d)). 

The bill makes it clear that the rights of the buyer may not be waived, 

and that the bill is not intended to supplant other rights the buyer 

may have ( see Civil Code Section 1793.02(f)). 
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SB 1190 - Senate Judiciy CE±te  

SB 1190 imposes a4 warranty of fitness with respect 

• to the sale of devices which assist the physically disabled.öe 

S. 

The bill .J. -o- requires the seller of these assistive devices 

to provide an express warranty that the device 4 specifically fit for 

the needs of the purchaser and allows the buyer 30 days to return 

the device in order to cure alleged defects. 

Under the bill, if a device is returned as defective, the 

• seller must either " cure" the defect or refund the buyer's money. 

Pr. lems aris- - sistive devices whet 0 - - ple, 

disabled • erso- feel that th; discomfor • a particular de ce is 

due to t .erson's disability - . than the fit of the device. 

A 
ms 

a -Had -Gan point ee4—Ee-this--logis1tion. 

Both buyer and seller are better served by a process of curing 

defects in these devices initially rather than pursuing lengthy and 

costly court actions. The need to file court actions also often 

puts the physically disabled person at a relative disadvantage. 

SB 1190 is supported by many organizations representing 

disabled persons in this state as well as the State Departmentof 

Rehabilitation and Consumer Affairs. I know of no opposition to 

the bill. 
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731-A West Henderson ( 209) 784-4396 
Porterville, Ca. 93257 
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BOARD OF DIRECTORS 

Harold C. Gluth 
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Cliff Davids 

Mike Emery 

Gale Hama 
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Wilda Parks 

Charles Richmond 
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Fred Valenzuela 

Merlin Wedepohl 

Honorable Bill Lockye' 
Chrm. Assebly Labor, Eriv. 
7'7 consumer Affairs Comm. 
State C'pito1, joom, 2091 
Sacramento, CA 95314 

'REGIONAL 

COALITION FOR 
HANDICAPPED 

CITIZENS, INC. 

,)ear Assemblyman Lockye',. 

n July 3'd at 1:30, your Committee on Labor, mploymflt 
acid Consumer Affairs will be hoarin SB 1.1Q : enoMor 
Sicroty, rethtrtc to coriume warentrn ait.VC 
devices uoe by handicaoei nemhc's of our society. 

Because I will be rr-'.rir. f- r, ad1iti:•nal corretive 
su--rrery at L-har tine I will not b able to ae3r before 
your co-vi1ttee tr) resont my tetinony in favor of this 
hilt. As I have been obligd to do on other occaions 
I ar or erititi. my teti ... uy i. ritg and ould ao reci-
ate your having it read into the record of the hca:'ing 
on tit . s bill. 

'r. haiz'man an emb -s of the onittee my e'ir'cc 
,is a rchre- an1 user of adatLve device 3 clr: :hc 
last seven year3, as a result of a nc?-'r fatal eutobile 
ac*et, and in ad'-iition my e:'e.'ieces urin t-li'l last 
16 yeor$ wth vari:.s tyoe3 of adootive tovices hich I 
oaed fer my dauter as ' he trew arid rrcsed from 

c-ditio to her reent amh.'letion with 
the oid of a ihe.l ch-ir and wlke', I feel that I am 
ouaiif d t' eras my c: n rith not o:l 1he monu-
factured o"c1uct, bit al.o th fact that oulta fre'uetly 
the oro1uct beco es deffective or it is not proe'ly 
fitted ordscri.tio. In the- cae I 
have on numerous- oceaa• had co do my own fi:i ,rid 
£itz.ng even t' -:ouh I am not a lice-need techn.c.an* hen 
reoortia to the retnilen c at th device wa : ot pet' orm-
in p.oberly the rota-IL-c- wo:.ld cy that it tac . ot hs 
roblem but the manufacture-s orubL. !hen I rcte to 

the nariufactre they either iored my let:e :s or orovid-
ed no with soe c:cuse why they could nt be held rcn3i-
ble for the datr1a e eta, of their oluct. 

ThQ 30 dy return oeod as indicated in this hill i not 
am le tTHC for s,:)-- 'e d--vices as I dscoverod three no:ths 
afro when a arae nechanic reee -i my car eve 3,0O0 

98



-2-

worth of damage. The fault according to the nechanic who was 
driving the car into the garage, was that the hand control 
which is attached to the e.cele-'ator became sti.;cl: and he was 
unable to stop the car before it coilIdd with another vehicle. 
This control was installed almost 1 year prior to the icidcnt 
I t described. That is why I am conc:ned a'ut the 30 day 
return period. 

I would not want you Nr. Chai'man and rnernbcrs of the cDrnmittee 
to anend this bill at this ti e, but to arove it as it is 
written.. There are many othe kinds of a;sitivc devices sláh 
as wheel chair lifts etc. which can be covered usiw t e 
generic definti: of assitive devices. The bill does enume'ãte 
such items, as corective glasses, haring aids which are 
defined as asnistive devices. I asurne tht dentures wO.'ld 
also be included und-r the generic name asistive devices? 

.\ lo ,. !- iCt:) th garn.es and store roms of orsns i.sjr 
a;istivc devices will show you i-ediaely how -,00rly some of 
the devices are cc -st-.cted as verified by the 711e of brnken 
and unusable devices which con be scan. I have in ny resent 
ci.Lecin te rcmn:ne of three wnlers which ny --te' be 
while fsiling. Unfrtna:eli, the wa1':er breaks in the -:.M 
locati•- i each t e and all I c,-in do is save the zood ' arts hoping 
that he next tine s-- --,e other art -,Till- breek and I will not 
he rccd to , urchnsc an entirely new device. 

I have i:tn the mnnuf.et'rer on seve'al ocasio yeting 
hw they niTht reuthen the device, but I have never receIved 

a r:1y from thc. 

1 urge you .ir. Chair'nnn and membe"s of the con'ittee to vote 
fai:rriiy on this bill and reccord a " do :. ass" te the full 

I trn: you fr th13 o .ortunt to rosent ny tect'mo in 

su9Dort of A.3 1190. 

;nce'cly yours, 

:•Ta±'old c1. luth 
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RECORD # 
JUN 21 1979 79172 13:35 

30 SF: RN 012667 PAGE NO. 1 
Substantive 

AMENDMENTS TO SENATE BILL NO. 1190 
AS AMENDED IN SENATE MAY 31, 1979 

Amendment 1 
on page 5 of the printed bill, as amended in 

Senate May 31, 1979, strike out line 7 and insert: 

retail in this state shall be accompanied by the retail 
seller's written warranty 

Amendment 2 
On page 5, strike out line 15 and insert: 

the total amount paid. 
This warranty does not affect the protections 

and remedies you have under other laws." 
In lieu of the words "30 days" the retail seller 

may specify any longer period. 

On page 
Amendment 3 

line 18, after " type." insert: 

The warranty shall be delivered to the buyer at the time 
of the sale of the device. 

Amendment 4 
On page 5, strike out lines 26 and 27 and 

insert: 

(d) With respect to the retail sale of an 
assistive device to an individual, organization, or agency 
known by the seller to be purchasing for the ultimate user 
of the device, this section and subdivision ( b) of Section 
1792.2 shall be construed to require that the device be 
specifically Lit for the particular needs of the ultimate 
user. 

(e) The rights and remedies of the buyer under 
this section and subdivision ( b) of Section 1792.2 are not 
subject to waiver under Section 1792.3. The rights and 
remedies of the buyer under this section and subdivision 
(14 of Section 1792.2 are cumulative, and 

Amendment 5 
On page 5, after line 31, insert: 

(f) Section 1795.5 shall not apply to a sale of 
used assistive devices, and for the purposes of the 

IV 
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79172 13:35 
RECORD * 50 BF: RN 012667 PAGE NO. 2 

Song- Beverly Consumer Warranty Act the buyer of a used 
assistive device shall have the same rights and remedies 
as the buyer of a new assistive device. 

(g) The language in subdivision ( a) shall not 

constitute an express warranty for purposes of Sections 
1793.2 and 1733.3. 

-0-
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MEMBERS CHIEF ADMINISTRATIVE OFFICER 

FREDERICK J. TAUGHER 
PAUL T. BANNAI 

MICHAEL GAGE 

CAROL HALLETT 

BILL LANCASTER 

DENNIS MANGERS 

LOUIS J. PAPAN 

HERSCHEL ROSENTHAL 

/ 

ht1rna (LJtiaurt 

1I1nnbtll Kutoo, ( mnmd1n 
ROOM 3016, STATE CAPITOL 

SACRAMENTO,.CALI FOR NIA 95814 

TELEPHONE, ( 916)445-8173 

June 

CHAIRMAN 

t3 - 

EXECUTIVE SECRETARY 

VALERIE VESCI 

MFDPANiUM 

TO: ALL MEMBERS OF TLJIE ASSEMI3LY COMMITTEE ON LABOR, EMPLOYMENI' AND 
CONSUMER AFFAIRS. 

FROM: JULIE GARCIA, ASSEMBLY PULES COMv1ITTEE SECRETARY 

SUBJECT: SFNXFE BILL 1190 

As you probaolv are are, a. teletype machine has been installed in the 
Assembly Rules Committee offi.ce for the purpose of communicating with 
the deaf community. 

The attached message from Mr. Willis J. Mann, Executive Director, Norcal 
Center cit lDeafness. was received on rs June 21. It pertains to 
Sefl3_ by Sena r Si€io reiating to consullt 

ahties, that is currently held ill LflC Assembly Committee on Labor, 
Firioyment and Consmier Affairs. Mr. Mann asked that his message he 
roferied to all mcmbes o1 the Assembly Committee on Labor, 1poyment 
and Conurne:r Affairs. 

JG 
cc: Senator Alan ncroty 

Mr. Willis J. Mein 
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HONORABLE MEMBERS OF THE ASSEMBLY LABORI EMPLOYMENT AND 
CONSUMER AFFAIRS COMMITTEE 

I AM CALLING TO REQUEST YOUR SUPPORT FOR SENATOR SIEROTYS BILL 
SB 1190 WHICH IS SCHEDULED FOR HEARING BEFORE THIS COMMITTEE 
ON JULY 3. THE BILL. PROVIDES THAT NEW AND USED ASSISTIVE 
DEVICES FOR THE HANDICAPPED WHICH ARE SOLD AT RETAIL BE COVERED 
BY. WARRANTIES THAT INSURE THE DEVICES ARE SPECIFICALLY FIT FOR 
THE INDIVIDUAL NEEDS-07- THE BUYER. 

ASSIST lyE DEVICES ARE BOTH A BOON AND A BANE To THE HANDICAPPED 
AND ALL TOO OFTEN PEOPLE WHO PURCHASE THESE DEVICES AND LATER. 
DISCOVER THEY ARE NOT WHAT THEY REALLY NEED HAVE Mn RECOURSE 
BUT TO LOOK.FORAND PURCHASE OTHER DEVICES, THIS IS AN EXPENSE 
THEY CAN ILL' AFFORD AND SENATOR SIEROTYS BILL IS A STEP IN THE 
RIGHT DIRECTION. 

YOUR SUPPORT FOR SB 1190 WILL BE VERY MUCH APPRECIATED. 

'WILLIS' J. MANNT' 
EXECUTIVE DIRECTOR 
NORCAL CENTER ON DEAFNESS: 
2755 COTTAGE WAY7s SUITE 6 
SACRAMENTO CALIF 95825 

I-
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WITNESSES FOR SB 1190 

Assembly Labor, Employment, and Consumer Affairs Committee 

July 3, 1:30 p.m. 

Steve Fishbein, Legislative Coordinator, 
Department of Consumer Affairs 

. Clarence Nicodemus, Rehabilitation Engineering 
f - ;1 consu1tant Department of Rehabilitation 

(0 

0 

Henry Henscheid, Easter Seal Society 

Terry Terry, California Association for 
Physically Handicapped (CAPH) 

Barbara Nevins, Occupational Therapist, 
San Francisco Independent Living Project 

4 , Dick Elbrecht, Supervising Attorney, Division of 
Consumer Services, Department of Consumer Affairs 

ST)Y 

F.A. Caligiuri, Executive Director, California 
LU Association of the Deaf 

COIL 34,064 
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Technical Amendments to SB 1190 (Sieroty) 

(As Amended in the Assembly June 21, 1979) 

Amendment 1  

On page 4, line 36, insert.the sentence presently commencing 
on line 37 immediately after the words " amount paid." and not 
as a separate paragraph; and on page 4, line 38, insert ti:z 
sentence presently commencing on line 39 immediately after the 
words " other laws.'" and not as a seperate paragraph. 

Amendment 2 

On page 5, after line 36, add a new SECTION 5 as follows: 

• SEC. 5. Section 1794.2 of Civil Code is amede4 

to read as follows: 

"The provision of Section 1794 authorizing 
the recovery of three times the amount of 
the buyer's actual damages shall not apply. 
to ( a) a cause of action commenced or main-
tained pursuant to section 382 of the Code 
of Civil Procedure or pursuant to section 
%781 of this code; or (b) to a judgment 
based solely on a breach of the implied 
warranty of merchantability, or where pres-
ent, the implied warranty of fitness." 
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ASSEMBLY COMMITTEE ON LABOR, EMPLOYMENT, & CONSUMER AFFAIRS 
Bill Lockyer, Chairman 

HEARING DATE: July 3, 1979 

BILL: SB 1190 (As Amended June 21, 1979) 

AUTHOR: Sieroty 

SUBJECT: Consumer Warranties 

BACKGROUND 

The Song-Beverly Consumer Warranty Act, enacted in 1970, provides 
certain protections to the purchasers of consumer goods. " Consumer 
goods" are defined as any new product or part thereof that is used 
or bought for use primarily for personal, family, or household 
purposes, except for clothing and consumables." (B & P Code Sec. 
1791). 

In general, every sale of consumer goods in this state is covered 
by what is known as an " implied warranty" of fitness and merchantability. 
A warranty of merchantability means that the goods pass in the 
business as they are described in the contract, that they are fit 
for the ordinary purpose for which they are used, are adequately 
packaged and labeled, and conform to representations made on the 
label. A warranty of fitness means that the seller has selected 
for the buyer goods that are appropriate for the purpose the buyer 
intended. 

Although not mandatory, manufacturers, distributors, and retailers 
may make express warranties, written agreements to preserve or 
maintain the goods or provide some form of compensation if there 
is a failure in utility or performance. 

There is no specific reference in the codes to warranties covering 
"assistive devices", apparatus used by a physically disabled in-
dividual to assist in bodily movement or replace a part of the 
body, though presumably they might be considered products "used... 
for personal.. .purposes". 

BILL 

SB 1190, as amended, declares that every sale of an assistive device, 
new or used, in this state is covered by an implied warranty, and 
shall be accompanied by a written warranty that the product will 
fit the particular needs of the buyer. For up to a minimum of 30 
days after purchase, the seller is obligated to adjust or replace 
the device in order to achieve the proper fit, or shall promptly 
refund the full payment. The warranty must contain specific language 
spelling out these rights,, printed in at least 10 point type. 

These specific performance requirements do not in any way limit the 
right of the buyer to other legal protections or remedies that might 
exist. 
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SB 1190 
Page 2 

ANALYSIS  

1. The basic problem with assistive devices seems to be one of fit, 
rather than one of defects in the products. Because these devices 
are strapped on, worn, or used with the body, it's vitally important 
that they be comfortable, that they do not chafe, and that they are the 
proper size for the task. Sometimes these things cannot be discovered 
until the product has been in use awhile, e.g., a prosthetic device 
may be comfortably snug on a cold morning when purchased, but un-
reasonably tight after a hot afternoon of walking. This bill 
guarantees that the seller will make an effort to ensure the 
equipment fits properly. 

2. The definition of " assistive device" found in the bill is quite 
broad: it would not only cover artificial limbs, but also walkers, 
wheelchairs, and perhaps glasses. 

3. Under present practice, assistive devices are usually accompanied 
by an express warranty by the manufacturer that covers manufacturing 
defects in the product. While this provides some protection in those 
cases where the product is broken or simply does not work, it 
provides no protection in those great numbers of cases where the 
product is simply not appropriate for the job or is adjusted 
improperly: retailers' errors. 

4. There are approximately 1.8 million Californians who have some 
form of physical disability. Approximately 700,000 of these use 
some form of assistive device, excluding eyeglasses. 

SUPPORT: 

Dept. of Consumer Affairs 
Dept. of Rehabilitation 
Regional Coalition of Handicapped 

Citizens ( Porterville) 
California Paralyzed Veterans Assn. 
Easter Seal Society 
California Assn. for the Physically 
Handicapped 

San Francisco Independent 
Living Project 

United Cerebral Palsy 
Center for the Disabled (Garden 

Grove) 
Center for Independent Living 

(Berkeley) 
Bay Area Gray Panthers 
Disabled Resources ( Long Beach) 

OPPOSE: Unknown 

FINAL SENATE VOTES: 

Senate Judiciary Committee - May 30 ( 7-1) 
Senate Third Reading - June 1 ( 26-0) 

Consultant: Greg Schmidt 
mh 
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VINCENT W. JONES 

GENERAL COUNSEL 

(213) 518.4766 

RM,J. 

LU -i WC 1979 

)6-4457  i1 
L4 LACt )6 4457 R. STA• 

IRWIN G.AN5Y 51'S-.4ftl. 

'IBJPPE.I.LIóNET 57.45 

NEIL A. GRANGER 576-4.451 

ANN KANE SMITH 576-4064 

JOlLA BELL 5764.451 

FRED W. BRUNING 576-4616 

R.WILLIAM SMITH 576-4725 

PATRICIA A.EISHER 576-4426 

JAMES A MURPHY 576-4612 

Sears, Roebuck and ca 
PACIFIC COAST LAW OFFICES 

900 SOUTH FREMONT AVENUE 

ALHAMBRA, CALIFORNIA 9)802 

July 5, 1979 

Mr. Robert M. Shillito 
Executive Vice President 
California Retailers Association 
1127 Eleventh Street 
Sacramento, California 95814 

Re: SB 1190, as amended May 31, 1979 

Dear Bob: 

OUR FILE NO   

I still haven't seen the June 21 amendments to this bill, 
so I don't know if some of these problems have been resolved. 
This letter is to add to what is in my July 3rd letter to you. 

1. The definition of assistive devices is so broad that 
any seller will have to guess what is covered for purposes of 
honoring the implied warranty or providing the express warranty. 
Sellers of these items ought not to have to be in this position. 

2. Most of what can reasonably be thought to be assistive 
devices are sold by Sears through the catalog, an example of 
which I sent you July 3. Consequently, Sears may not know why 
a person is buying an item. However proposed Civil Code Sec. 
1792.2(b), in SEC. 2 of the bill at page 4 states that every 
sale of an assistive device shall be accompanied by the seller's 
implied warranty that the device is specifically fit for the 
particular needs of the buyer. Logically, how can this be? 
Also, the express warranty required by proposed Civil Code Sec. 
1793.02 ( a), in SEC. 4 of the bill at page 5 requires a spe-
cific express warranty of fitness for particular purpose. If 
a seller doesn't know what the particular purpose is, how can 
it be required to make a specific warranty of fitness for par-
ticular purpose? 

3. It is possible that the words of the proposed express 
warranty are illegal because they are at odds with the require-
ments of Magnuson-Moss. 

We'd like to suggest some amendments to the bill: 

1. Define assistive device tighter to reach exactly what 
is intended and no more. 
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Robert M. Shi]to 
July 5, 1979 
Page 2 

2. Delete proposed Civil Code Sec. 1792.2 (b). This does 
not create an " implied warranty", but an express warranty, man-
dating by law a 30 day free trial period on every item that 
could be called an assistive device, whether or not it was pre-
scribed by a doctor, the customer relied on the seller, or the 
seller knew why the buyer wanted the device. 

3. Specifically exclude catalog sales from the bill. 

4. Allow the express warranty to provide that the provi-
sions of 1793.02 ( a) don't apply if the seller has a general 
policy of satisfaction that is not subject to any specific 
limitation. 

These comments are made in good faith to solve some real 
problems, not to keep people who need help from getting it. 

Since1rely yours, 
p 

I 

Charles McKenney 

CPN:blp 
cc: John Andrew 

John Hunter 
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VINCENT WJONE5 

GENERAL COUNSEL 

(213) 576-4766 

Sears, Roebuck and Co. 
PACIFIC COAST LAW OFFICES 

900 SOUTH FREMONT AVENUE 

ALHAM BRA, CALIFORNIA 91502 

July 3, 1979. 

Robert Shillito 
Executive Vice President 
California Retailers Association 
1127 Eleventh Street 
Sacramento, California 95814 

Dear Bob: 

ATTORNEYS 

R. STANLEY HALL 576 -4457 

IRWIN G.ARKY 576-4451 

PHIUPPE J. MONET 576-4454 

CHARLES P. MKENNE'r 576-4058 

NEIL A. GRANDER 576-4451 

ANN KANE SMITH 576-4064 

JUILA BELL 576-4451 

- FRED W. BRUNING 5764616 

11 1 LEH r R.WILLIAM SMITH 575-4725 

V 'PA1RlCIA A.FISHER 575-4425 

JAMS A,MURPHY 576-4612 

JUL 5 19,79 

CIjr,i, ; 

JM I HG 

(-.A&ThIRFILE NO.  

H' 

Re: SB 1190 as amended May 31, 1979 

I see that this bill has been amended on June 21. 
don't have the amendments, so I don't know if they have 
improved the bill. 

As it is, it is bad beyond belief. 

Several points come to mind, in addition to those John 
Hunter wrote you about on June 13. As I understand it the 
term "durable medical equipment" has a meaning in Medicare 
law. I'm enclosing a copy of an insert from the Sears Home 
Health Care which explains it and explains the Medicare pro-
visions. It doesn't take much imagination to guess the con-
fusion that would be caused trying to get money from Medi-
care with the return requirements of the warranty or dealing 
with Medicare at all in this kind of transaction with the 
additional warranty requirements. 

Another problem is in the definition of assistive de-
vices. Enclosed is the Sears Home Care Catalog containing 
several hundred items and parts which could be considered 
assistive devices. Add to this list orthopedic shoes, eye-
glasses, hearing aids, and other items, and the bill takes 
on gargantuan proportions. Question: does the author in-
tend to include hearing aids, eyeglasses, shoes and similar 
items in the definition of assistive device? 

As you can see from the catalog, Sears gives a full war-
ranty on many items in it. However, many items are without 

warranty, because they are " durable medical equipment" or 
because they are " personal" items. 

There are a lot of problems in this bill. 

cc: John Andrew 

Sincerely yours, 

AiviCiJ. 
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• Renting? You should 
consider Buying Instead  

rJ 

(under those conditions as estabhshed DyMethcare, 
a federal pdgram.ddministered by 

the Health Care Finance Administration, 
part of the U.S. Dept. of Health, Educalion and Welfare) 
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A Certificate of Necessity is at-
tached to assist you in filing Medi-
care claims. 

For more specific definitions of 
terms referred to below and for 
official answers to Medicare-
related questions, please contact 
your local Social Security Office. 

here's what is meant by 
"durable medical equipment 

This is equipment which ( 1) can withstand repeated use, and ( 2) is primarily used to serve a 
medical purpose, and (3) generally is not useful to a person in the absence of an illness or injury. 
Shown here are just a few of the items that are classified as durable medical equipment. Not all of 
the items shown in this catalog meet the definition of durable medical equipment under Medicare. 

If your doctor prescribes durable medical equipment to be used in your 
home, Medical insurance (part B of Medicare) can often help pay for the 
purchase. After you have met the $60 annual deductible, Medicare will 
pay 80% of the reasonable purchase price for approved items when you 
submit your bill. Medicare payments over S50 are made on a monthly 
basis, n an amount equal to 80% of the approved rental rate, until the 
reasonable purchase price has been met, or until your medical need for 
the equipment ends. whichever comes first. However, if your doctors 
prescription specifies a long term need for the equipment and lithe 
monthly payr,,?ts ove: that estimated period would exceed the 
purchase price, theti Medicate can pay in a/ui np sum if the reasonable 
purchase price is less than S600 The reasonable purchase price may 
include delivery charges ano finance charges. The cost of repairs and 
major maintenance of durable medical equipment may also be covered 
by Medicare. 

buy or rent? 
consider these facts: 
Your doctor can give you an estimate of 
how long you are likely to need durable 
medical equipment. You can compare 
the rental fee over an extended period as 
opposed to what it would cost you to 
purchase the equipment. If you will need 
the equipment permanently, purchase 
will probably cost less than rental. The 
proposed lump sum payment will sim-
plify reimbursement of 80% of purchase 
price. If you are presently renting, you 
should consider potential advantages of 
owning your own equipment. 
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N•Iion.j 

SEARS ROEBUCK AND Co. 

SEARS TOWER 

CHICAGO ILLINOIS 80064 

Dear Sears Customer: 

To expedite the handling of Your Medicare Claim for 
durable medical equipment,  do the following:it is sugges ted that you 

1. You must complete Form SSA- 1490 
, M2!LEST 

FOR MEDICAL PAY NT. This fo rin can be 

obtained from Your local Medicare Office 
or Social Security Office. 

Complete all of Part I, Questions I through 6 of the Form SSA- 1490 Be sure 

you sign the form. 

2. CERTIFICATE OF MEDICAL NECESSITY This 

form is on the back of this letter.  form should be completed and signed b The 

y Your doctor. - 

If you use the CERTIFICATE OF MEDICAL 

NECESSITY, Your doctor will riot need to 

Complete Part II of the Form SSA- 1490 . 

3 Mail both completed forms, along with a 

copy of Your bill to the Medicare Payment 

Office for Your area. Remember, your 
bill can include delivery charges taxes, 
as wp.fl as interest charges if you are 
Purchasing on a Time Payment Plan. 

If you have any questions, be sure to contact Your 
nearest Social Security Office. 

Sincerely, 

SEARS, ROEBUCK AND CO. 

r --

113



beneficiary's name (first name, middle initial, last name) 

patient status: check all conditions applicable 

confined to room unable to ambulate 

D confined to chair 
confined to bed 

0 disoriented 
0 ambulation impaired 

E body positioning required 
that would not be feasible 
in an ordinary bed 

periodic movement necessary 
to retard deterioration 

Health Insurance Claim No. 
(include ail letters) 

0 substantial therapy required 
under MOs supervision 

durable medical equipment needed (list accessories)   

Special feature, such as electrically operated bed or wheelchair, required because disability precludes the use of standard equipment 

(Explain)   

equipment will be needed for 0 number of months 0 indefinite[ 
place where equipment will be used 

fl beneficiary's home 0 relative's home 

fl beneficiary's apartment 0 home for the aged 
0 nursing home (not a skilled nursing facility) 

beneficiary's address (where equipment will be used) 
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F. A. Caligiuri 
Executive Director 
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The CALIFORNIA ASSOCIATION OF THE DEAF, Inc. 
Affiliated with the National Association of the Deaf - Founded 1906, Incorporated 1914 

1507 TWENTY-FIRST STREET, SUITE 102, SACRAMENTO, CALIFORNIA 95814 

Telephone TTY (916) 443-2833 Voice (916) 443-3604 

July 10, 1979 

Members of the Assembly 
State Capitol 
Sacramento, California 95814 

Dear Assemblymember: 

Senate-Bill 119Q (Sieroty) will soon be considered by the full 
Assem1y. This bill would require that new and used assistive devices 
sold at retail be covered by warranties that insure that the devices 
are specifically fit for the individual needs of the buyer. 

The California Association of the Deaf would like to go on record 
in support of this bill. For many years, hearing impaired people have 
all too often been fitted with hearing aids that were inappropriate to 
the type and severity of their hearing loss. SB 1190 would help to 
insure that retailers of hearing aids become more responsible to the 
needs of their clients. 

Your favorable consideration of SB 1190 would be greatly 
appreciated. 

FAC: rr 
frc: Sonator Alan Sicroty 

Sincerely 

A. CALIGIURI 
Executive Director 

Ca 

A NON-PROFIT, TAX EXEMPT CORPORATION DEDICATED TO THE SOCIAL WELFARE OF THE DEAF COMMUNITY 
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JUL 18 1979 
79199 14:46 

RECORD # 20 BE: RN 014476 PAGE NO. 1 
SubstantiVe 

AMENDMENTS TO SENATE BILL NO. 1190 
AS AMENDED IN ASSEMBLY JULY 10, 1979 

Amendment 1 
in line 1 of the title of the printed bill, as 

amended in Assembly July 10, 1979, after " 1791," insert: 

1791.1, 

Amendment 2 
on page 3- line 37, after "affect" insert: 

or replace 

Amendment 3 
On page 3, line 38, strike out " "Assistive 

device" shall" and strike out lines 39 and 40, and insert: 

(n) "Catalogue or similar sale" means a sale in 
which neither the seller nor any employee or agent of the 
seller nor any person related to the seller nor any person 
with a financial interest in the sale participates in the - 

diagnosis of the buyer's condition or in the selection or 
fitting of the device. 

SEC. 1.5. Section 1791.1 of the Civil Code is 
amended to read: 

1791.1. As used in this chapter: 
(a) "Implied warranty of merchantability" or 

"implied warranty that goods are merchantable" means that 
the consumer goods meet each of the following: 

(1) Pass without objection in the trade under 
the contract description. 

(2) Are fit for the ordinary purposes for which 
such goods are used. 

(3) Are adequately contained, packaged, and 
labeled. 

(4) Conform to the promises or affirmations of 
fact made on the container or label. 

(b) "Implied warranty of fitness" means jfl that 
when the retailer, distributor, or manufacturer has reason 
to know any particular purpose for which the consumer 
goods are required, and further, that the buyer is relying 
on the skill and judgment of the seller to select and 
furnish suitable goods, then there is an implied warranty 
that the goods shall be fit for such purpose a (2) that 
when there is a sale of an assistive device sold at retail 
in this stateL then there is an im plied warranty .i the 
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Substantive 

retailer that the device is slecifically fit for the needs 
of the buyer. 

(C) The duration of the implied warranty of 
merchantability and where present the implied warranty of 
fitness shall be coextensive in duration with an express 
warranty which accompanies the consumer goods, provided 
the duration of the express warranty is reasonable; but in 
no event shall such implied warranty have a duration of 
less than 60 days nor more thab one year following the 
sale of new consumer goods to a retail buyer. Where no 
duration for an express warranty is stated with respect to 
consumer goods, or parts thereof, the duration of the 
implied warranty shall be the maximum period prescribed 
above. 

(d) Any buyer of consumer goods injured by a 
breach of the implied warranty of merchantability and 
where applicable by a breach of the implied warranty of 
fitness has the remedies provided in Chapter 6 (commencing 
with Section 2601) and Chapter 7 (commencing with Section 
2701) of Division 2 of the commercial Code, and, in any 
action brought under such provisions, Section 1794 of this 
chapter shall apply. 

Amendment 14 

On page 4, strike out lines 30 and 31, and 
insert: 

following language: "This assistive device is warranted 
to be specifically fit 

Amendment 5 
on page 4, line 32, strike out ", and" and 

insert: 

- If the device is not specifically fit for your 
particular needs, it 

Amendment 6 
On page 4, strike out line 34, and in line 35, 

strike out " particular needs" and insert: 

receipt by you or completion of fitting by the seller, 
whichever occurs later 

Amendment 7 
On page 5, line 9, after "days," insert: 
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Substantive 

or within any longer period specified in the warranty, of 
the date of actual receipt or completion of fitting by the 
seller, whichever occurs later, 

Amendment 8 
on page 5, strike out line 22, and insert: 

(e) This section and subdivision ( b) of Section 
1792.2 shall not apply 'to any sale of an assistive device 
which is a catalogue or similar sale or which involves a 
retail sale price of less than fifteen dollars ($ 15). 

(f) The rights and remedies of the buyer under 
this 

Amendment 9 
On page 5, line 31, strike out 

(9) 

it (f) 'I and insert: 

Amendment 10 
on page 5, line 36, strike out "( g)" and insert: 

(h) 
0 
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HEARING & SPEECH SERVICES 

2323 BUCHANAN ROAD 

ANTIOCH, CALIFORNIA 94509 

(415) 432.3978 

AUDIOLOGICAL EVALUATIONS 

PEDIATRIC EVALUATIONS 

INDUSTRIAL AUDIOLOGY 

HEARING AID EVALUATIONS 

HEARING AID ANALYSIS 

August 13, 1979 

Senator Sieroty 
113kb West Olympic Boulevard 
Los Angeles, California 90064 

Re: Senate Bill #1190 

Dear Senator Sieroty: 

1479 YcNAC!O VALLEY RD # 104 

WALNUT CREEK, CALIFORNIA 94598 

(415) 938-8686 

I have had the opportunity to review Senate Bill •#1190 which 
was introduced by you. The bill is dated April 19, 1979. 

As an audiologist and a hearing aid dispenser involved in 
the dispensing and selling of hearing instruments, I feel 
it is worthwhile that one specific aspect of the bill be 
given more consideration. In the introductory statements, 
a clause is included which paraphrases to say that if a sel-
ler neither sells nor replaces a device that he is to promp-
tly refund to the buyer the total amount paid. 

I am not familiar with other consumer items. However, I be-
lieve you should be aware that according to the FDA and the 
FDC if a hearing aid is fitted on.a 30 day trial basis or if 
it is used by a patient, it is considered to be a used hear-
ing aid. As a result, the hearing aid manufacturer requires 
a restocking fee of from $15.00 to $40.00 per aid. 

Because of this legal requirement, this cost should be passed 
on to the consumer. If the cost is not passed directly to 
the consmer, it will, in essence, mean that all instruments 
sold will have to be increased in price to cover the cost of 
returned instruments. 

If you have any questions regarding my comments, please let 
me know. 

Sjjcrely, 

C. Mike Hall, M.A., C.C.C. 
Clinical Audiologist 

CNH/jar 
cc: Hearing Aid Ass'n. of Cal. 119



STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

DEPARTMENT OF 

onsunier ce, Affairs 
1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

August 24, 1979 

Mr. Larry Briskin 
Administrative Assistant to 

Senator Alan Sieroty 
State Capitol, Room 5072 

Re: SB 1190 (Sieroty)  

Dear Larry: 

We have reviewed the Legislative Counsel's draft of the 
latest set of amendments to SB 1190. I am enclosing 
some clarifying amendments. 

We have dealt with the question raised by the hearing 
aid dispenser, Mr. Hall, through changes which prohibit 
the imposition of a fee for exercising the cure and 

return rights. 

Let's discuss this further if you have any questions. 

Sincerely, 

STEVE FISHBEIN 
Legislative Coordinator 

SF:ddo 

enc. 
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Amendments to SB 1190 ( Sieroty)  

Change I  

In Legislative Counsel's draft of Civil Code Section 
1791.1 (b) ( 2), insert "particular" before "needs of 
the buyer." 

On page 4 of the July 10 ftkrsion , line 36, insert a 
comma after the word "dic." 

Change III  

Change Legislative Counsel's amendment #7 to read as 
follows: 

On page 5 of the July 10 version, delete lines 9 and 10 
insert: "( c) If the buyer returns the device within the 

period specified  in the written warranty,, the seller shall, 
wit i a le time, adjust the device or, 

Change IV 

On page 5 of the July 10 version, insert after the words 
"total amount paid" the words " and the transaction shall 

Q 3b be deemed rescinded. No buyer shall be required to pay 
any charge for exercising any rights under this section." 

'(Fir' 
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RECORD * 10 BF: 

amended in 
insert: 

particular 

"RIGINAL d5ff 

'-AUG 2 9 1919. 
BN 015849 
Substantive 

AMENDMENTS TO SENATE BILL NO. 1190 
S AMENDED IN ASSEMBLY AUGUST 27, 1979 

Amendment 
page 4, line 37 o the printed bill, as 
sembly August , 1979, after the second " the" 

79241 15:59 
PAGE NO. 1 

'\ Amendment 2 
on pag- 6, line 27, strike out " 30 days, or", 

strike out line- 28 to 3.0, inclusive, and insert: 

the period •ecified in the written warranty, the seller 
shall, wit•in a 

Amendment 3 
On page 6, line 36, after " paid" insert: 

an , the transaction shall be deemed rescinded. No buyer 
shall be required to pay any charge or fee for exercising 
any rights under this section 

-0-
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

reoAoTuhiT OF 

Consumer RI Affairs 
1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

322-4292 

August 31, 1979 

Larry Briskin 
Office of Senator Sieroty 
State Capitol, Room 5072 
Sacramento, CA 95814 

Dear Larry: 

In response to your request regarding SB 1190, 
we have changed Amendments 4 and 5. This considerably 
improves and defines the rights of the buyer upon 
cancellation. We have also made it clear that the 
cancellation applies to the entire transaction 
including any trade-in or security interest given in 
connection with the transaction. 

Please let me know if you have any other questions. 
Otherwise, this should be the last change. Thanks 
again for your patience and assistance in developing 
this bill. 

Sincè1y, 

TEVE FISHBEIN 
Legislative Coordinator 

Enclosure 
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Amendments to SB 1190 ( Sieroty)  

1 

In Legislative Counsel's draft of Civil Code Section 
1791.1 (b) (2), insert "particular" before " needs of 
the buyer." 

2 

on page 4 of the July 10 version, line 36, insert a 
comma after the word "device." 

3 

Change Legislative Counsel's amendment #7 to read as 
follows: 

On page 5 of the July 10 version, delete lines 9 and 10 
and insert: "( c) If the buyer returns the device within 
the period specified in the written warranty, the seller 
shall, within a reasonable time, adjust the device or,". 

4 

On page 5, line 10, after the words " seller shall," insert 
the words "without charge and". 

5 

On page 5 of the July 10 version, delete all of lines 14 
and 15 and insert: " for the particular needs of the buyer, 
the transaction shall be deemed rescinded, and the seller 
shall promptly return to the buyer all payments and any-
thing traded in and shall promptly cancel or cause to be 
cancelled all contracts, instruments and security agreements 
executed by the buyer in connection with the sale. When a 
sale is rescinded under this section, no charge or penalty 
may be imposed in connection with the purchase, fitting, 
financing or return of the device." 
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SEP 04 1979 79247 13:42 
RECORD # 10 BF: RN 016118 PAGE NO. 1 

Substantive 
A1EiiDENTS TO SENATE BILL NO. 1190 

AS AMENDED IN ASSEiIBLY AUGUST 27, 1979 

Amendment 1 
on page 4, line 37 of the printed bill, as 

amended in Assembly August 27, 1979, after the second " the" 
insert: 

particular 

Amendment 2 
on page 5, line 27, strike out " 30 days, or", 

strike out lines 28 to 30, inclusive, and insert: 

the period specified in the written warranty, the seller 
shall, without charge and within a 

Amendment 3 
on page 6, line 36, after " paid" insert: 

, the transaction shall be deemed rescinded, and the 
seller shall promptly return to the buyer all payments and 
any assistive device or other consideration exchanged as 
part of the transaction and shall promptly cancel or cause 
to be cancelled all contracts, instruments, and security 
agreements executed by the buyer in connection with the 
sale. When a sale is rescinded under this section, no 
charge, penalty, or other fee may be imposed in connection 
with the purcnase, fitting, financing, or return of the 
device 

— 0 -
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SB 1190 - Assembly Floor  

SB 1190 amends the Song-Beverly Consumer Warranty Act 

to require that the sale of devices which assist the physically 

disabled be accompanied by an express warranty that the device 

will fit the particular needs of the buyer. 

Under the bill, the buyer is given 30 days to return 

the device. The seller must either " cure" the defect or 

refund the buyer's money. 

SB 1190 is supported by many organizations representing 

disabled persons in this state as well as by the State 

Departments of Rehabilitation and Consumer Affairs. I know 

of no opposition to the bill and urge your " aye" vote. 

NOTES: 

(1) The purchaser will receive a written warranty with 
the language on page 6 of the bill (as amended August 27) to 
notify the purchaser of his or her rights. 

(2) The 30 days the buyer has to return begins to run 
from the date of purchase or the date of completion of the 
fitting of the device, whichever occurs later. 

(3) The bill also creates an implied warranty of fitness 
with respect to these devices which aid the disabled. This 
will be helpful in the situation where the seller fails to 
provide the required written warranty. The remedies under the 
implied warranty will be similar to those under the express 
warranty, namely, the right to reject the item initially or 
to revoke acceptance, the right to sue for damages. 

(4) Examples of the kind of complaints which prompted 
this legislation are: wheelchairs that are too large for the 
person, improperly fitted hearing aids and prosthetic devices, etc.. 
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SB 1190 - Amendments on Assembly Floor  

(The bill provides an express written warranty 

that an assistive device purchased by a physically disabled 

person be fit for the specific needs of that person and 

allows the buyer 30 days to return the device for refund or 

to make modifications at the choice of the seller.) 

There is no opposition to the bill but the California 

Retailers Association and the California Orthotics and 

Prosthetics Association have expressed specific concerns 

about the bill. The amendments address those concerns. 

1. Catalogue sales are exempted. 

2. When the 30 days begins to run is clarified 

(from the date or receipt or completion of fitting, whichever 

is later). 

3. Other technical and clarifying, i.e. nonsubstantive 

changes are made. 

NOTE: Please do not take up the bill for final 

passage until after the recess even if the Assembly meets 

Friday. 
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Revised - 9/5/79 

SB 1190 

ASSEMBLY THIRD READING 

SB 1190 ( Sieroty ) As Amended: September 5, 1979 

SENATE VOTE: 26-0 

ASSEMBLY ACTIONS: 

COMMITTEE  L., E., & C. A. VOTE 7-0 COMMITTEE VOTE  

Ayes: 

Nays: 

DIGEST  

Ayes: 

Nay s: 

The Song-Beverly Consumer Warranty Act requires retailers and distributors 
selling consumer goods at retail to guarantee ( by implied warranty) that those 
goods are suitable to the buyer if the retailer or distributor has reason to know 
that the goods are required for a specific purpose and that the buyer is relying 
on the retailer's or distributor's skill or judgment in furnishing suitable 
goods. 

This bill requires retail sales of "assistive devices" for the physically han-
dicapped to be guaranteed to fit the particular needs of the buyer. 

Specifically, the bill: 

1) Defines "assistive device" as any instrument used to assist a physically 
disabled person in mitigating or treating an injury or disease or in 
assisting any bodily function. An assistive device may be used to replace 
any part of the human body. 

2) Defines the term "catalog or similar sale" and exempt catalog purchases of 
less than $ 15 of assistive devices from having to be guaranteed to fit the 
particular needs of the buyer. 

3) Requires retailers of assistive devices to guarantee, by implied warranty, 
that such devices are specifically fit for the particular needs of the buyer. 

4) Requires all new and used assistive devices sold at retail to be accompanied 
by a written warranty which specifies that the product is to fit the par-
ticular needs of the buyer and can be returned within 30 days for adjustment, 
replacement, or refund of moneys paid, if found to be unsuitable. The period 
may be more than 30 days if the retailer so specifies. 

5) Specifies that an assistive device may be returned to the retailer within the 
period of time specified in the warranty. 

- continued - 

ASSEMBLY OFFICE OF RESEARCH SB 1190 
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SB 1190  
Page 

FISCAL EFFECT  

No fiscal effect expected on state or local government. Undetermined cost to 
retailers of assistive devices for supplying written warranties to the physically 
handicapped. 

COMMENTS  

The Assembly Labor, Employment, and Consumer Affairs Committee analysis states: 

The basic problem with assistive devices seems to be one of fit, rather than 
one of defects in the products. Because these devices are strapped on, 
worn, or used with the body, it's important that they be comfortable, that 
they do not chafe, and that they be the proper size. Sometimes these things 
cannot be discovered until the product has been in use awhile ( e.g., a 
prosthetic device may be comfortably snug on a cold morning when purchased, 
but unreasonably tight after a hot afternoon of walking). This bill guaran-
tees that the seller will make an effort to ensure the equipment fits 
properly. 

The definition of "assistive device" in the bill is quite broad. It would 
not only cover artificial limbs, but also walkers, wheelchairs, and perhaps 
glasses. 

There are approximately 1.8 million Californians who have some form of phy-
sical disability. Approximately 700,000 of these use assistive devices, 
excluding eyeglasses. 

Should language be added which clarifies that it is the judgment of the buyer, 
rather than that of the seller, which will prevail in a dispute concerning proper 
fit and a refund of money. 

9/6/79 ASSEMBLY OFFICE OF RESEARCH SB 1190  
22/cd/AFA-13-79,80 Page 2 
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STATE CAPITOL 

SACRAMENTO. CALIFORNIA 958(4 

(SIC) 445.7929 

DISTRICT OFFICE 

11340W. OLYMPIC BLVD., SUITE 359 

LOS ANGELES. CALIFORNIA 90064 

(213) 479.4244 

LARRY ERIS)(IN 

ADMINISTRATIVE ASSISTANT 

MICHAEL SIEGEL 

LEGISLATIVE ASSISTANT 

IaJifurxtia LI1aturi 

ALAN SIEROTY 
TWENTY-SECOND SENATORIAL DISTRICT 

September 14, 1979 

Hon. Edmund G. Brown, Jr. 
Governor of California 
State Capitol 
Sacramento, CA 95814 

Dear Governor Brown: 

COMMITTEES 

INDUSTRIAL RELATIONS 

JUDICIARY 

PUBLIC EMPLOYMENT AND RETIREMENT 

REVENUE AND TAXATION 

SELECT COMMITTEES 

CHAIRMAN, SELECT COMMITTEE ON 

GENETIC DISEASES 

HOUSING AND URBAN AFFAIRS 

LAND USE MANAGEMENT ORGANIZATIONS 

PUBLIC TRANSPORTATION PROBLEMS IN 

LOS ANGELES 

CHAIRMAN 

ARTS TASK FORCE, NATIONAL 

CONFERENCE OF STATE LEGISLATURES 

MEMBER 

CALIFORNIA COMMISSION ON THE 

STATUS OF WOMEN 

CONSUMER ADVISORY COUNCIL 

I respectfully request your signature on SB 1190, now 
before you for consideration. 

This bill, introduced at the' request of the Department 
of Consumer Affairs and the Department of Rehabilitation, 
amends the Song-Beverly Consumer Warranty Act to require 
that the sale of devices which assist the physically disabled 
be accompanied by an express warranty that the device is fit 
for the particular needs of the buyer. 

Under the bill, the buyer will receive written notice 
of this warranty at the time of sale and is given a minimum 
of 30 days to return the device. The seller must either 
"cure" the defect or refund the purchaser's money and 
cancel the contract. 

The two departments concerned with this legislation have 
received serious complaints from disabled persons regarding 
the sale of such devices as wheelchairs, hearing aids, and 
artificial limbs. SB 1190 will provide a remedy for the 
physically disabled and will help to resolve disputes without 
the need for litigation. 

SB 1190 is supported by numerous organizations repre-
senting the physically-disabled community, including the 
California Association of the Physically Handicapped, the 
California Association of the Deaf, the Easter Seal Society, 
the Center for Independent Living, the National Multiple 
Sclerosis Society, and the United Cerebral Palsy. The bill 
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has been amended to resolve the concerns of the California 
Retailers Association and the California Orthotics and 
Prosthetics Association. I know of no opposition to SB 1190, 
as now amended, and urge your favorable consideration. 

Yours sincerely, 

I: LI 
N SIEROTY 
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September 18, 1979 

The Honorable Edmund G. Brown Jr. 
Governor 
State Capitol 
Sacramento, California 95814, 

Re: Senate Bill 1190 

Dear Governor Brown: 

Senate Bill 1190 (Sieroty) will soon be before you for your 
signature. This bill would require that new and used assistive 
devices sold at retail be covered by warranties that insure that 
the devices are specifically fit to the individual needs of the 
buyer. 

For many years, hearing impaired people have all too often 
been fitted with hearing aids that were inappropriate to the type 
and severity of their hearing loss. SB 1190 would help insure 
that retailers of hearing aids become more responsible to the needs 
of their clients. 

The California Association of the Deaf supports SB 1190 and 
respectfully requests your favorable consideration In this matter. 

Senator Alan Sieroty 

Sincely 

EDWARD D. SANTILLANES 
Administrative Assistant 

A NON-PROFIT, TAX EXEMPT CLiRt-'ORA TiO,V OLD/CA iiO TO 714E .SOCIAL VLFARE OF THE DEAF COMMUNITY 133



STATE of CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY 

DEPARTMENT OF 

Cnsumer 21 
A frPirs 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 445-4465 

October 22, 1979 

Dear Consumer: 

EDMUND G. BROWN JR., Governor 

•L 

I am glad to inform you that SB 1190 ( Sieroty) has been signed 
by the Governor and will become effective on January 1, 1980. 
This important consumer bill will provide warranty protection 
for purchasers of assistive devices in California. I have 
enclosed a copy of SB 1190 for your review, and welcome your 
comments. Our Department is now in the process of informing 
áfféc€ed retail sellers of the provisions of SB 1190. 

I would also like to take this opportunity to assist Senator 
Milton Marks of San Francisco in his outreach effort to inform 
interested persons of the existence of his new Senate Health and 
Welfare Subcommittee on the Disabled. This committee is earnestly 
soliciting the active participation of the disabled in identifying 
and addressing related issues and problems. 

Interim hearings, open to the public, will be held on October 29 
in Sacramento, October 31 in San Francisco, and November 14 in 
Los Angeles. For further information, please contact Senator 
Marks' administrator, Dorothy Epstein. She can be reached at the 
Senator's San Francisco office at 350 McAlister Street, Room 2043, 
San Francisco, CA, 94102, ( 415) 557-1437, TTY: ( 415) 861-7586. 
We encourage your work with this committee, which is particularly 
interested in the continuity of services to the disabled in the 
aftermath of Proposition 13. 

In addition, our Department is requesting input for our Consumer 
Health Catalogue to be published next year. This catalogue will 
have a section regarding consumer health concerns and resources 
available for the disabled in California. If you have any 
suggestions for content, please contact Candis Cohen, in our 
Legislative Unit, ( 916) 322-4292, by November 5th. 

Again, our thanks and appreciation to the many individuals and 
organizations representing the disabled community who helped secure 
passage and enactment of SB 1190. 

RICHARD B. 
Directo 

cc: Senator Milton Marks 
Dorothy Epstein 
Steve Fishbein, Legislative Coordinator 134



STATE CAPITOL 

SACRAMENTO. CALIFORNIA 95014 

(915) 445.7929 

DISTRICT OFFICE 

11340W. OLYMPIC BLVD. SUITE 359 

LOS ANGELES. CALIFORNIA 90064 

(213) 479.4244 

LARRY BRISKIN 

ADMINISTRATIVE ASSISTANT 

MICHAEL SIEGE  

LEGISLATIVE ASSISTANT 

$ zxtate 
1fftrxüa EiøIatur 

ALAN SIEROTY 
TWENTY-SECOND SENATORIAL DISTRICT 

December 18, 1979 

Richard A. Elbrecht, Supervising Attorney 
Legal Services Unit 
Department of Consumer Affairs 
1020 N Street, Room A-602 
Sacramento, CA 95814 

Dear Dick: 

COMMITTEES 

INDUSTRIAL RELATIONS 

JUDICIARY 

PUBLIC EMPLOYMENT AND RETIREMENT 

REVENUE AND TAXATION 

SELECT COMMITTEES 

CHAIRMAN. SELECT COMMITTEE ON 

GENETIC DISEASES 

HORSING AND URBAN AFFAIRS 

LAND USE MANAGEMENT ORGANIZATIONS 

PUBLIC TRANSPORTATION PROBLEMS IN 

LOS ANGELES 

CHAIRMAN 

ARTS TASK FORCE. NATIONAL 

CONFERENCE OF STATE LEGISLATURES 

MEMBER 

CALIFORNIA COMMISSION ON THE 

STATUS OF WOMEN 

CONSUMER ADVISORY COUNCIL 

Thanks for the opportunity to comment on the 
draft pamphlet explaining.the Assistive Device Warranty 
Law. 

As you will note in the copy I have returned, 
I have circled several typos in the draft. In addition, 
there are several substantive points I want to relate. 

First, the pamphlet does not explain the definition 
of an assistive device. I have had several phone calls 
from retailers and representativeiof major organizations 
inquiring whether a hearing aid is an assistive device or 
eyeglasses or contact lens. As I read the definition, 
the answer may depend on whether the user of these devices 
is a physically disabled person, a term not defined in 
this law. Any way this question can be clarified by 
a detailed list of examples or otherwise would be most 
helpful and make the pamphlet much more useful. 

Second, it should be pointed out to sellers that 
the act requires them to take an active role in supplying 
a written warranty at the t±xhm of sale. This and other 
requirements relating to the seller's role should be presented 
eariler in the text, or, if that is impractical, perhaps the 
requirements, obligations, and rights of the seller and buyer 
can be summarized point by point in the front of the pamphlet. 
In general I think the pamphlet, while an excellent draft, is 
a bit esoteric and should be as practical as possible. 

Finally, it is important to explain the 30 day 
(or longer) period, particularly in terms of when it begins 
to run. Sellers and buyers should understand that it is 
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a flexible period and that they 
is complete. I understand that 
informative than combative, but 
these difficult issues whenever 

may not agree when a fitting 
you want the pamphlet more 
it is important to clarify 
possible. 

I appreciate your considering my views and will 
be happy to talk with you further about this. 

Yours sincerely, 

BRISKIN 
Admi istrative Assistant 
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STATE CAPITOL 

SACRAMENTO. CALIFORNIA 95014 

(916) 445.7929 

DISTRICT OFFICE 

11540W. OLYMPIC BLVD.. SUITE 399 

LOS ANGELES, CALIFORNIA 90064 

(213) 479.4244 

LARRY BRISKIN 

ADMINISTRATIVE ASSISTANT 

MICHAEL SIEGEL 

LEGISLATIVE ASSISTANT 

$rraf 

Olalffjrrxtht zlithne 

ALAN SIEROTY 
TWENTY-SECOND SENATORIAL DISTRICT 

January 14, 1980 

Professor Harvey Levin 
Law and You 
do You Magazine 
Los Angeles Times 
Times Mirror Square 
Los Angeles, CA 90053 

Dear Professor Levin: 

COMMITTEES 

INDUSTRIAL RELATIONS 

JUDICIARY 

PUBLIC EMPLOYMENT AND RETIREMENT 

REVENUE AND TAXATION 

SELECT COMMITTEES 

CHAIRMAN. SILECT COMMITTEE ON 

GENETIC DISEASES 

HOUSING AND URBAN AFFAIRS 

LAND USE MANAGEMENT ORGANIZATIONS 

PUBLIC TRANSPORTATION PROBLEMS IN 

Los ANGELES 

CHAIRMAN 

ARTS TASK FORCE. NATIONAL 

CONFERENCE OF STATE LEGISLATURES 

MEMBER 

CALIFORNIA COMMISSION ON THE 

STATUS OF WOMEN 

CONSUMER ADVISORY COUNCIL 

I noted with interest your "The Law and You" column of 
January 8 regarding California consumer warranties. 

I thought you might be interested in knowing about 
an addition to the Song-Beverly Consumer Warranty Act which 
I authored last year and which became effective January 1, 
1980. The new law requires that sales of devices which 
assist the physically disabled be accompanied by an express 
warranty that the device is fit for the needs of the buyer. 
The purchaser receives written notice of the warranty at the 
time of sale and has a minimum of 30 days to return the 
device for repair or refund. 

I am enclosing a copy of SB 1190 and a related press 
release for your information. 

I enjoy reading your column. 

Yours sincerely, 

JA•X SIAROTY 
AS/LB/po 

Enclosures 
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calitoRnia oPtometRic association 
921- 11th STREET P. 0. BOX 2591 SACRAMENTO, CALIFORNIA 95812 (916) 441-3990 

J. S. LIEBLEIN, 0. D. 
PCSIDCNT 

State of California 
Department of Consumer Affairs 
1020 N Street 
Sacramento, California 95814 

Attn: Richard B. Spohn 

Dear Mr. Spohn: 

April 23, 1980 
File: 541 

Re: 2B 1190 ( Sierott) - Consumer 
Wrantie s 

I have just read the pamphlet prepared by your Department 
concerning the above referenced law. I was shocked and surprised 
to note that your Department has included eyeglasses within the 
definition of " assistive device." 

This unilateral action is not in keeping with the intent of SB 
1190, and can do nothing but cause confusion to California 
consumers and vision care practitioners. 

SB 1190 defines an "assistive device" as: 

" .. .Any instrument, apparatus, or contrivance, includ-
ing any component or part thereof or accessory thereto, 
which is used or intended to be used, to assist a 
physically disabled person in the mitigation or treat-
ment of an injury or disease or to assist or affect or 
replace the structure of any function of the body of a 
physically disabled p.erson." 

I do not believe that the approximate ten million Californians 
who presently wear eyeglasses or contact lenses are "disabled 
persons." You yourself wear eyeglasses and I doubt that you place 
yourself in the same position as an individual with an artificial 
arm. 

I have reviewed the legislative history of this bill and it 
appears clearly to be intended to assist purchasers of " 

chairs, hearing aids, and artificial limbs." I refer you to a 
-3, T? 7• T 

A P R 2 3 
Dept. of Consumer Affairs 
EXECUTIVE OFFICE 

SACRAMENTO 
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Mr. Richard B. Spohn''— 
April 23, 1980 
Page Two 

of Senator Sieroty's letter to Governor Brown, dated September 14, 
1979, which is attached hereto. 

Considering the language of SB 1190 and its legislative 
history, your Department's pamphlet captioned "California Assistive 
Device Warranty Law" is irresponsible when it refers to eyeglasses 
as an assistive device. 

On behalf of the members of the California Optometric Assoc-
iation,I request that you take immediate steps to cease the 
dissemination of misleading information concerning SB 1190 and 
make clear to the public, in conformity with SB 1190, that 
eyeglasses and contact lenses are not included in that legislation. 

Very truly yrs, 

S. Lieblein, O.D. 
President, California Optometric 
Association 

JSL:cr 
attachment 

cc: Edmund G. Brown, Jr., Governor 
Alice A. Lytle, Secretary, State and Consumer Services Agency 
Members, State Board of Optometry 
Lawrence D. Price, Executive Officer, State Board of Optometry 
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

€nsumer 
A1F 1FS 

DEPARTMENT OF 

April 22, 1980 

BOARD OF OPTOMETRY 
1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

TELEPHONE: (916) 445-2095 

Mr. Richard B. Spohn, Director 
Department of Consumer Affairs 
1020 N Street 
Sacramento, CA 95814 

Dear Mr. Spohn: - 

The Board of Optometry at its April 19 Board Meeting discussed SB 1190 and the brochure 
published by the Department referred to as "California Assistive Device Warranty Law". 

It is our understanding that the Department has been advertising through the communica-
tion medium of television and radio that eyeglasses and contact lenses are included 
under said warranty law. Written inquiries and telephone inquiries have started coming 
in to the Board office in Sacramento. However, after conferring with the Attorney 
General's Office regarding the authority the Board would have to enforce SB 1190 we 
find that an informal opinion has been given to Assemblyman Frank Vicencia regarding 
said legislation and that Mr. Vicencia is also seeking a formal opinion from the 
Attorney General's Office (please see Mr. Vicencia's April 17 letter, copy attached). 
Therefore, counsel for the Board that would represent the Board in litigative actions 
has indicated the Board does not have authority under said legislation. 

Therefore, it is confusing to this Board why there was not some communication with the 
Board office in Sacramento or perhaps the Board President prior to initiating television 
and radio announcements that eyeglasses and contact lenses were included, which we are 
informed is not correct at this time and may eventually cause your Department some 
embarrassment. 

In order to avoid future problems of this nature the Board is requesting that prior to 
any public statements or press releases affecting the practice of optometry in 
California that the Department so inform the Executive Officer of the Board or the 
Board President regarding same. This really is just a matter of common courtesy. We 
stand ready to help you and advise your staff in any manner practicable regarding the 
laws and regulations concerning optometrists in the State of California. 

Sincerely, 

tW-L4 Q 
ERNEST K. TAKAHASHI, O.D., President 
State Board of Optometry 

EKT:nc 

Attach. 

cc: Board Members w/attach. 

APP2?'2 

Dept. of Consumer Affairs 
EXECUTIVE OFFICE 
SACRAMENTO 
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GovcNNTA. ORGANIZATION 
CHAIRMAN 

&AME(4O ADtES$ 

lA1'* CAPITOL 
.ACRAUNTC) 95014 
L ( 916) 445-7486 

rl,crRlc, OrrlcE 

1.) 4 A'.) Al Cl.IIIIA 

J'1t LI 
AMDUP1. CA 90723 

- (213) 531.0265 

( SSDMh1g 
lifrxüt z1a1ur 

FRANK VICENCIA 
ASSEMBLYMAN. FIFTY-FOURTH DISTRICT 

BELLFLOWER. COMPTON. LThW000. PARAMOUNT 

AND WILL.OWBROOIC) 

CHAIRMAN 

nluru1nL?ntat (Organization 
April 17, 1980 

Ms. Kathryn C. Rees, Director 
Legislative Division 
California Optometric Association 
P.O. Box 2591 
Sacramento, CA 95812 

Re; SB 1190 (Sieroty) Consumer Warranties 

Dear Ms. Rees: 

COMMITTCt5 

RCVLNuI AND Ta*.rloN 

LLFk T)DSP AND Hi Ar, oul Ill 

SUDCOMMIrTEE ON. 

£M(oEricv PLANNING AND 
OisAsnx RcL,tr 

I thought it would be of interest to your organization 
that I have sought and received a verbal opinion from the 
Office of the Attorney General relative to the above 
referenced legislation. 

Specifically, I requested a determination as to whether 
or not the term "assistive device", as outlined in this measure 
included.eyeglasses, contact lenses or other ophthalmic goods. 

It was the informal opinion of the Attorney General's Office 
that eyeglasses and contact lenses are not covered within the 
scope of the measure because: 

1. The definition of assistive device 
in connection with an injury or disease and 
include eyeglasses and contact lenses; and 

2. Assistive devices are intended for 
physically disabled and the use of glasses 
lenses is not normally considered to be a d 

Further to this, I am seeking a formal 
Attorney General's Office pursuant to this 
Should you have any questions or concerns, 
contacting me. 

John Huntington, Asst. 
Alvin Korobkin Deput 
Jack Winkler, Asst. A 

&-Dbn Price, Ex. Office 

AG 
AG 

(State Ed. 
of optometry) 

is normally used 
thus would not 

use by the 
and/or contact 
isabling handicap. 

opinion from the 
verbal opinion. 
don't hesitate in 

Sincerely, 

FRANK VICENCIA 
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V. 

LAW OFFICES OF 

FRED S. ATHEARN (1913-1956) 
A. E CHANDLER (1919-1954) 
LEIGH ATHEARN 11933-1976) 
WALTER HOFFMAN 
EDWARD G. CHANDLER 

CLARS W. MASER 
ROBERT R.W000 
RICHARD HARRINGTON 
DONALD H. MAFFLY 
STEPHEN E. CLARK 

WENDELL H.GODOARO 
JUDITH E. HARDING 

ATH EARN, CHANDLER & HOFFMAN 
ONE ELEVEN SUTTER STREET 

SAN FRANCISCO, CALIFORNIA 94)04 

May 20, 1980 

Lawrence Keethe, Esq. 
Deputy Attorney General 
555 Capitol Mall, Suite 250 
Sacramento, CA 95814 

Re: Opinion Request as to Whether Pre-
scription Eyewear is An "Ass istive 
Device" Under Amendments to Song-
Beverly Consumer Warranty Act  

Dear Mr. Keethe: 

TELEPHONE 
AREA CODE 415 

451-5484 

CABLE ADDRESS 

'HAVAT H' 

We are attorneys for the California Association of 
Dispensing Opticians. Members of this organization are li-
censed by the Division of Allied Health Professions to dis-
pense prescription lenses to members of the consuming public 

in conformity with prescriptions written by physicians and 
optometrists. 

Senate Bill 119fl amended the Song-Beverly Consumer 
Warranty Act to mandate an implied and express warranty of 
fitness for assistive devices used by physically disabled 
persons. I understand that you are in the process of pre-
paring a formal opinion as to whether prescription eyewear 
constitutes an assistive device under the recent legislative 
amendments. 

We enclose for your review our legal memorandum con-
cluding that the 50 percent of the population using prescrip-
tion eyewear are not physically disabled persons, with the 
result that their eyewear cannot be regarded as assistive de-
vices under the Song-Beverly Consumer Warranty Act. In the 
legal memorandum we review the many California statutes and 
cases that define the term " physically disabled" or similar 
terms. The statutes and cases uniformly conclude that " physi-
cal disability" involves a serious condition that affects a 
person's ability to obtain or maintain employment or impairs a 
person's physical mobility. It is particularly telling that 
Vehicle Code § 22511.5 defines physical disability in terms 

of visual acuity that is worse than 20/200 in the better eye 
with corrective lenses. Thus, a person whose vision can 
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May 20, 1980 
Page Two 

ATHEARN.CHANDLER & HOFFMAN 

be corrected to 20/200 with corrective lenses is not a physi-
cally disabled person. Accordingly, prescription eyewear 
does not constitute an assistive device within the 1979 amend-
ments to the Song-Beverly Consumer Warranty Act. 

Sihcerëly yours, 

- kM a ff ly 
Enclosure 

cc: Honorable Edmund G. Brown, Jr. 

Honorable Richard B. Spohn 

Alvin Korobkin, Esq., 
Deputy Attorney General 

Honorable Frank Vicencia 

Honorable Alan Sieroty 

Honorable Daniel E. Boatwright, 

Honorable Alister McAlister 

Honorable William J. Filante 

Mr. Simon Haynes, 
California Medical Association 

Robert R. Peabody, M.D., 
California Association of Ophthalmology 

Byron Demorest, M.D., 
California Association of Ophthalmology 

Ms. Kathryn C. Rees, 
California Optometric Association 

William A. Gould, Jr., Esq. 

Jack C. Crose, Esq. 
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MEMORANDUM 

May 19, 1980 

Re: Prescription Eyewear is Not An 
"Assistive Device" Under Amend-
ments to the Song-Beverly Con-
sumer Warranty Act that Became 
Effective on January 1, 1980; 
Thus Dispensers of Prescription 
Eyewear are Not Required to Give 
the Written Warranty Specified 

in Civil Code § 1793.02 

INTRODUCTION 

Senate Bill 1190, containing amendments to the Song-
Beverly Consumer Warranty Act, was passed by the State Legis-
lature in 1979 and became effective January 1, 1980. The 
amendments accomplish the following: 

1. They create a new category of consumer goods, 
namely the " assistive device" which is limited by its defini-
tion to a device that is used to assist " a physically disabled 
person." 

2. They require that every retail sale of an assis-
tive device be accompanied by an implied warranty that the de-
vice is specifically fit for the particular needs of the buyer. 
This amendment eliminates the normal requirement that a buyer, 
in proving a breach of the implied warranty of fitness, must 
show the seller's knowledge of the buyer's particular use for 
the goods and reliance by the buyer on the seller's skill and 
judgment in furnishing the goods. 

3. They require that every retailer of an assistive 
device give a written 30-day express warranty of fitness. The 
statutory language of the express warranty invites the dissatis-
fied buyer to return the assistive device to the seller within 
30 days of receipt or completion of fitting of the device for 
adjustment, replacement or refund. 

4. In the case of willful violations of the act, a 
buyer may recover treble damages plus reasonable attorneys' 
fees and any other appropriate legal or equitable relief. In 
the case of a class action, Civil Code § 1794.2 authorizes all 
of the foregoing remedies except recovery of treble damages. 
It is important to note that when an assistive device is sold 
all of the foregoing remedies are available not only for a 
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breacil of the warranty of fitness but also for the seller's 
failure to give the buyer an express written warranty at the 
time the sale is made. 

QUESTION PRESENTED  

The State of California's Department of Consumer 
Affairs has published a 9-page " business information pamph-
let" regarding the sale of assistive devices. This pamphlet 
refers to the Song-Beverly Consumer Warranty Act amendments 
of 1979 as the " California Assistive Device Warranty Law." 
The pamphlet gives an overview of the new law and explains 
in detail the requirements of the new written warranty of 
fitness for a buyer's particular needs. In discussing the 
scope of the new law, the Department of Consumer Affairs 
states in this pamphlet that " the sale of corrective eye-
glasses is clearly within [ the scope of the new law]." 
This rather casual assertion in the lengthy pamphlet is not 
supported by any argument or citation of authority. 

The question to be considered in this memorandum 
is whether or not prescription eyeglasses and contact lenses 
are assistive devices and whether wearers of prescription 
lenses are physically disabled persons within the meaning of 

the recent amendments. If the answer is in the negative, the 
pamphlet of the Department of Consumer Affairs is in error 
and should obviously be withdrawn before it further misleads 
consumers as to their rights and creates misunderstandings 
and friction between consumers and the dispensers of prescrip-
tion eyewear. 

RELEVANT STATUTES 

The Song-Beverly Consumer Warranty Act defines an assis-
tive device as one intended for use by " a physically disabled per-

son". Civil Code § 1791(m) provides: 

"'Assistive device' means any 
instrument, apparatus, or con-
trivance, including any component 
or part thereof or accessory 
thereto, which is used or intended 
to be used, to assist a physically 
disabled person in the mitigation 
or treatment of an injury or disease 
or to assist or affect or replace 

the structure of any function of the 
body of a physically disabled peison. I' 

As stated in the introduction of this memorandum, the 
retail sale of an assistive device is accompanied as a matter 

-2--
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of law by an implied warranty of fitness and the seller at 

the time of the sale must provide the buyer with a written 
warranty stating that the assistive device is specifically 

fit for that buyer's particular needs. The warranty must 
advise the buyer that he has 30 days within which to return 
an assistive device that he believes is not fit for his par-
ticular needs. The 30-day period runs from the date of re-
ceipt of the device or the date of completion of fitting, 
whichever is later. If this provision were to apply to con-
tact lenses the 30-day period would not commence running un-
til many weeks or months after the lenses were first delivered 
to the consumer. Civil Code § 1793.02(a) states the exact language 
that comprises the express warranty. That section provides 
as follows: 

"All new and used assistive devices sold 
at retail in this state shall be accom-
panied by the retail seller's written 
warranty which shall contain the follow-
ing language: ' This assistive device is 
warranted to be specifically fit for the 
particular needs of you the Buyer. If 
the device is not specifically fit for 
your particular needs, it may be re-
turned to the seller within 30 days 
of the date of actual receipt by you 
or completion of fitting } y the seller, 
whichever occurs later. If you return 
the device, the seller will either 
adjust or replace the device or promptly 
refund the total amount paid. This 
warranty does not affect the protections 
and remedies you have under other laws.' 
In lieu of the words ' 30 days' the retail 
seller may specify any longer period." 

SUMMARY OF CONCLUSIONS 

Under the Song-Beverly Consumer Warranty Act - before  
the 1979 amendments - each retail sale of prescription eyewear 

and other consumer goods is accompanied by an implied warranty 
of merchantability and an implied warranty of fitness. A will-
ful violation of these warranties or other provisions of the act 
by a seller gives rise to a cause of action for treble damages, 
court costs, reasonable attorneys' fees and other appropriate 

legal and equitable relief. Thus, the purchaser of prescrip-
tion eyewear has substantial protection under the act even if 
the 1980 amendments pertaining to assistive devices do not 

cover prescription eyewear. 

-3-
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Neither reliance on common sense nor reliance on the 
slight legislative history that is available gives any support 
for the notion that the 1979 amendments intended to include 
prescription eyewear under the term " assistive devices." There 
is no indication that the Legislature regarded the 50 percent 
of the population that wears prescription lenses as physically 
disabled persons. 

Apart from common sense and legislative history, the 
many California statutes and appellate cases that deal with the 
term " physically disabled" make it clear that the Legislature 
and the courts uniformly regard a physical disability to be a 
serious impairmant of bodily functions that either interferes 
with the ability of a person to be employed, impairs physical 
mobility, or entitles the person to some form of rehabilitative 
or other benefits. In fact, the one statute that does define dis-
ability in terms of visual acuity ( Vehicle Code § 22511.5) requires 
that the person have visual acuity worse than 20/200 in the better 
eye with corrective lenses. Based on this statute, other statutes 

and California cases no suggestion can be found that a person wear-
ing corrective lenses that provide normal or near normal visual 
acuity is in any sense " a physically disabled person." 

For all of the foregoing reasons the wearer of pre-
scription lenses is not a physically disabled person and does 
not wear an assistive device as that term is defined in the 
1979 amendments to the Song-BeverlyConsumer Warranty Act. 
Thus, the new provisions of that act that require an express 
warraity of fitness for assistive devices do not apply to dis-
penses of prescription eyewear. 

In the discussion that follows we shall discuss in 
section 1 the implied warranties that do apply to the retail 
sale of prescription eyewear and the remedies available to the 
purchaser of prescription eyewear. In section 2 we shall state 
the common sense reasons and the legislative history that lead 
to the conclusion that persons who wear prescription eyewear 
are not physically disabled persons wearing assistive devices. 
In section 3 we shall discuss the many California statutes and 
appellate cases that define a physically disabled person as 
someone with a serious physical impairment which interferes 
with the ability to maintain productive employment, impairs 
physical mobility, or entitles the person to some type of spe-
cial rehabilitative or other benefit made available by the state. 

DISCUSSION  

1. Each sale of prescription lenses or other con-
sumer goods - irrespective of the 1979 amendments - is accompan-
ied by an implied warranty of merchantability and in  some cases' ' an 
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implied warranty of fitness for a buyer's particular needs;  
substantial remedies are provided to the buyer of such goods.  

(a) The implied warranty of merchantability.  

Under Civil Code § 1792 every retail sale of pre-
scription eyewear is accompanied by an implied warranty that 
the goods are merchantable, absent a written disclaimer of 
this warranty. An implied warranty of merchantability binds 
the retailer to a promise that the goods are fit for their 
ordinary purposes and that they conform to any promises or 
affirmations made on the container or label. Civil Code § 1791.1. 
Where no duration has been stated in an express warranty, the 
implied warranty of merchantability endures for one year. In 
no event is the duration of the warranty less than 60 days. 

(b) The implied warranty of fitness.  

There is an implied warranty that goods are fit 
for the buyer's particular purpose whenever the seller has rea-
son to know at the time of the sale that the buyer requires the 
goods for a particular purpose and that the buyer is relying 
upon the seller's skill or judgment to select and furnish suit-
able goods. Civil Code § 1791.1(b). There would seem to be 
little doubt that the implied warranty of fitness normally 
applies to the sale of prescription eyewear, since the buyer 
is known to be relying on the skill and judgment of the dis-
penser in furnishing the prescription eyewear. As in the case 
of the implied warranty of merchantability, the implied warranty 
of fitness has a duration of between 60 days and one year. 

(c) Express warranties.  

Civil Code § 1793 expressly permits a retailer to 
make express warranties in connection with the sale of consumer 
goods, including prescription eyewear. Section 1793.1 provides 
protection to the consumer when express warranties are made. 
Express warranties must be made in readily understood language 
and identify those locations where the buyer may return the goods 
for service and repair. 

In California many dispensers of prescription eye-
wear choose to make extensive warranties for prescription eye-
wear. Some dispensers of eyeglasses guarantee replacement for 
one year of frames or lenses that are broken through any cause, 
including carelessness of the customer. 

(d) Remedies for Breach of implied or Express 
Warranty.  

A dissatisfied buyer who claims breach of an 
express warranty has three choices of action. First, 
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he may return the nonconforming goods to the seller and seek 
the remedies of repair, replacement or refund. Second, he 
may return the nonconforming goods to a seller of like goods 
of the same manufacturer and seek these remedies. Third, he 
may tender the nonconforming goods to an independent repair 
and service facility when service or repair is economically 
feasible. Civil Code § 1793.3. 

For willful violations of any express or implied 
warranty a buyer has the additional remedy of treble damages 
plus attorneys' fees and costs. However, treble damages are 
not available in a class action or if the judgment is based 
solely on a breach of an implied warranty. Civil Code § 1794.2 

Based on the foregoing it is obvious that the pur-
chaser of prescription eyewear is adequately protected by the 
substantive provisions of the Song-Beverly Consumer Warranty 
Act and by the many remedies made available under that act. 

2. Neither common sense nor the legislative history  
of the 1979 amendments gives any indication that the Legisla-
ture regarded the wearer of prescription lenses as a physically  
disabled person using an assistive device.  

It is of course commonplace for persons in the United 
States to use prescription eyeglasses and contact lenses. On 
June 2, 1978, the Federal Trade Commission issued a trade regu-
lation rule pertaining to advertising prescription eyewear. 
The FTC noted that over 50 percent of the population in the 
United States uses ophthalmic goods and services. In 1975 over 
112 million people used corrective lenses in the United States. 
The FTC referred to a 1974 Department of Health, Education and 
Welfare survey showing that 49.1 percent of persons between the 
ages of 24 and 45 use eyeglasses, that 88 percent of persons 
between the ages of 45 and 65 use eyeglasses, and that 93 percent 
of persons over the age of 65 use eyeglasses. 

In view of these statistics it seems farfetched and in 
defiance of common sense to regard a person wearing prescription 
lenses as a physically disabled person. It is common knowledge 
that the use of prescription eyewear does not interfere in any 
way with gainful employment and does not impair physical mobil-
ity or participation in vigorous physical activities. Certainly, 
there should be a heavy burden on any person claiming that the 
Legislature intended the term " physical disability" to include 
the great percentage of the California population that wears 
prescription eyewear. 

Certainly the burden of proof is not met when one re-
fers to the language of the 1980 amendments or the sparse legis-
lative history that is available to interpret the intent of the 
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Legislature. First of all, the Legislature made no effort to 
define the term " physical disability" in the 1979 amendments. 
In view of the silence of the Legislature, it should be pre-
sumed that it intended this term to be defined in its usual 
and ordinary sense and did not intend the term to be expanded 
to cover persons not normally falling within even the most ex-
pansive definition of the term " physical disability." 

Turning to legislative history, the author of the 
1979 amendments, Senator Sieroty, sent a letter to the Governor 
on September 14, 1979, explaining the contents of his bill. 
There is no reference in that letter to any intent to include 
prescription eyewear within the meaning of the term assistive 
device. In fact, every reasonable inference is that the author 
did not intend to include prescription eyeglasses. Senator 
Sieroty stated: 

"The two departments concerned with this 
legislation have received serious complaints 
from disabled persons regarding the sale of 
such devices as wheelchairs, hearing aids, 
and artificial limbs. SB 1190 will provide 
a remedy for the physically disabled . . 

The Senator then went on to list the number of organizations repre-
senting the physically disabled that supported his bill. None of 
these organizations is directly concerned with persons with poor 
but correctable visual acuity. 

3. Referring to California statutes and appellate  
cases defining the term " physically disabled" it is clear that  
prescription eyewear is not an assistive device used by physically  
disabled persons within the meaning of the Song-Beverly Consumer  
Warranty Act. 

As stated previously the 1979 amendment to the Song-
Beverly Consumer Warranty Act defines an " assistive device" as 
one used by " a physically disabled person." No provision of the 
act defines the term " physically disabled person." 

One must turn to other California statutes and appellate 
cases for guidance as to the meaning of the term " physically 
disabled person." The statutes and cases uniformly define this 
term as involving a serious disability that makes a person 
unable to obtain or maintain employment or as impairing a person's 
physical mobility. Physical disability is usually a condition 
entitling the person so afflicted to various public benefits 
including workers' compensation, early retirement, temporary 
disability pay to compensate for lost wages and benefits, and 
other forms of public assistance which depend upon the nature 
of the disability. As far as we can determine in none of these 
cases is a person regarded as " physically disabled" if he requires 
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corrective lenses in order to enjoy 20/20 vision or a reasonable 
approximation thereof. In fact one statute defines physical 
disability in terms of visual acuity as not worse than 20/200 
in the better eye with corrective lenses. This is an express 
legislative recognition of the fact that a person whose visual 
acuity can be corrected to 20/200 or better is not physically 
disabled. 

With these preliminary thoughts in mind we now turn 
to specific California statutes and case law defining the term 
"physical disability" or similiar terms. 

The starting point is Vehicle Code § 22511.5 which 
defines a " disabled person" as one suffering a severe disability. 
One type of disability is one that prevents the person from 
moving " without the aid of an assistant device." We submit 
that the term " assistiv device" in the Warranty Act should 
be interpreted in light of the definition in Vehicle Code § 22511.5, 

i.e., an " assistive device" is one that permits a severely disabled 
person to move or transport himself. The second type of physical 
disability mentioned in Vehicle Code § 22511.5 pertains to visual 
acuity: a person is not deemed blind and therefore disabled 
unless his visual acuity in the better eye with corrective lenses 
is 20/200 or worse. Thus, under this statute a wearer of 
prescription lenses is not regarded as physically disabled 
even if he has extremely poor vision so long as his visual 
acuity can be corrected to 20/200 or better with corrective 
lenses. 

The relevant part of Vehicle Code § 22511.5 reads-

as follows: 

"(a) A disabled person is: 
(1) Any person who has lost, or has 
lost the use of, one or more lower 
extremities or both hands, or who has 
significant limitation in the use of 
lower extremities, or who has a diag-
nosed disease or disorder which sub-
stantially impairs or interferes with 
mobility, or who is  so severely disabled  
as to be unable to move without the aid  
of an assistant device. 
(2) Any person who is blind to such an  
extent that the person's central visual  
acuity does not exceed 20/200 in the  
better eye, with corrective lenses, 
as measured by the Snellen test, or 
visual acuity that is greater than 
20/200, but with a limitation in the 
field of vision such that the widest 
diameter of the visual field subtends an 
angle not greater than 20 degrees." (Emphasis added). ­
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Another statute that defines disability in terms of 
blindness or inability to move one's body without the aid of 
an " assistant device" is Vehicle Code § 9105. That section 
provides for a vehicle registration fee exemption for vehicles 
owned by disabled veterans. That section defines disability as 
follows: 

"The fees specified in this code 
need not be paid for any . . . vehicles 
when owned by any veteran whose disability 
has been rated, by the United States Veterans 
Administration or the military service from 
which such veteran was discharged, at 100 per-
cent due to a diagnosed disease or disorder 
which substantially impairs or interferes with 
mobility, or who is so severely disabled as to  
be unable to move without the aid of an assis-
tant device, or who has lost, or has lost use 
of, two or more limbs, or one eye and any limb, 
or who has suffered permanent blindness as de-
fined in Section 19153 of the Welfare and In-
stitutions Code, as a result of injury or 
disease suffered while on active service with 
the armed forces of the United States." 
(Emphasis added.) 

It is interesting that Government Code §14679 equates 
being " physically handicapped" with being " physically disabled." 
That section requires designation of special parking spaces for 
"physically handicapped persons conducting business with a state 
agency", and defines the term " physically handicapped person" by 
reference to the two Vehicle Code sections already discussed in 
this memorandum, i.e., § 9l05 and 22511.5. The Vehicle Code sec-
tions as already noted define the terms " physical disability" and 
"disability." Thus, the Legislature regards a person suffering 
a physical disability as one who is " physically handicapped." 

Another statute defining the term " physically disabled" 
is Health and Safety Code § 34704.5, which describes those persons 
who are eligible to participate in government rehabilitation or 
social service programs. That section provides as follows: 

"As used in this part, ' physically disabled' 
means affected by a physical disability ren-
dering the affected persons eligible to par-
ticipate in programs of rehabilitation or  
social services conducted by or on behalf of 
a public agency, and also means persons affec-
ted by such a physical disability." (Emphasis 
added.) 
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As far as we know there is no governmental program in Califor-
nia providing rehabilitation or social services for the 50 per-
cent of the population which happens to wear prescription eye-
wear. 

We turn now to a number of statutes in California 
that define the term " physical disability" in terms of whether 
the person is able to obtain or maintain employment. Health 
and Safety Code § 50072 uses the term " physical disability" to 
identify those persons requiring special care or facilities 
in the home. It provides in part as follows: 

"'Handicapped' means a family in which 
the head of the household is suffering 
from an orthopedic disability impairing 
personal mobility or a physical disability  
affecting his or her ability to obtain em-
ployment or a single person with such physi-
cal disability, where the family or person 
requires special care or facilities in the 
home . . . " (Emphasis added.) 

Government Code § 18135(c) is änàther statute -defining 
"disability" in terms of incapacitating an employee to per-
form his customary work. That section provides as follows: 

"'Disability' or ' diabled' includes 
mental or physical illness and mental 
or physical injury, including any 
illness or injury resulting from preg-
nancy, childbirth, or related medical 
condition. An employee is deemed 
disabled on any day in which, because 
of his or her physical, mental, or 
medical condition, he or she is unable  
to perform his or her regular or customary  
work." ( Emphasis added). 

To the same effect is Government Code § 19231 which de-
fines " disabled person" as one unable to secure, retain or advance 
in employment because of the disability. That section provides: 

"A disabled individual is ' substantially  
limited' if he or she is likely to experience  
difficulty in securing, retaining, or  
advancing in employment because of a  
disability." (Emphasis added.) 
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Along the same lines i Unemployment Insurance Code S2626 
which equates physical disability with inability to perform 
work functions. That section provides in part as follows: 

"An individual shall be deemed disabled 
on any day in which, because of his or 
her physical or mental condition, he or 
she is unable to perform his or her  
regular or customary work." ( Emphasis added) 

Another example of a statute equating physical disability 
with inability to maintain employment is Welfare and Institutions 
Code § 19151 which provides in part as follows: 

"The term ' handicapped individual' 
means any individual who is under 
a physical or mental disability which 
constitutes a substantial handicap to  
employment, but which is of such a 
nature that vocational rehabilitation 
services may reasonably be expected to 
render him fit to engage in a gainful 
occupation . . . " (Emphasis added.) 

Court interpretations of the term " physically disabled" 
are consistent with the legislativ4 definition given to this 
term as discussed in preceding paragraphs. In De Celle v. 
City, of Alameda, 186 Cal. App.2d 574 ( 1960) , interpreting the 
tern' " physically disabled" in a city ordinance, the court 
recognized that the term was intended to identify those city 
employees whose physical condition had deteriorated to the 
point where they were " incapacitated with regard to prior 
occupation." Accordingly, the court held as follows: 

"The board was required to interpret 
the words ' physically disabled' as they 
appear in the ordinance to mean incapacitated 
with regard to prior occupation, it was 
required to determine not only whether 
respondent had incurred the injury in the 
performance of duty, but also whether said 
injury had rendered him incapable of 
continuing his former employment." 

Similarly, a permanent disability under the Workers' 
Compensation Law has been defined as one "which causes impair-
ment of earning capacity, impairment of the normal use of a 
member, or a competitive handicap in the open labor market." 
State Compensation Ins. Fund v. Industrial Acc. Com.,59 Cal. 
2d 45, 52 ( 1963). In that case the court noted that the loss 
of an eye impairs a bodily function and is compensible under 
the Workers' Compensation Law " as a possible handicap in the 
open labor market." 
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This decision by the Supreme Court is consistent with all of 

the other statutes and court decisions previously discussed: 
a physical disability is some severe impairment of a bodily 
function that affects physical mobility, interferes with a 

person's capacity to be employed, or otherwise entitles the 
disabled person to some special public benefit. This case 
and other California statutes do recognize blindness or vision 
not correctible to better than 20/200 as a physical disability. 
We have found no suggestion in any California statute or court 
decision that defective eyesight requiring corrective lenses 
constitutes a physical disability. 

CONCLUSION 

Based on the foregoing authorities a prescription lens 
is not an assistive device under Civil Code § 1791(m) of the 
Song-Beverly Consumer Warranty Act because a prescription lens 
is not used to assist a " physically disabled" person. Accord-

ingly, dispensers of prescription lenses are not required to 
give the type of express warranty specified in Civil Code 
§1793.02. 
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STATE OF CALIFORNIA— STATE AND CONSUMER SERVICES AGENCY 
EDMUND G. BROWN JR., Governor 

rDAD1UFWT OF 

consumer 21 AFFaIrs 
)OO N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 445-4465 

May 28, 1980 

Ernest K. Takahashi, O.D. 
President 
State Board of Optometry 
1020 N Street, Room 407 
Sacramento, CA 95814 - 

Dear Dr. Takahashi: 

Thank you for your letter regarding the issue of eyeglass 
coverage under the provisions of California's Assistive 
Device Warranty Law, (Se9), Chapter 1023, 
Statutes of 1979. Yo'!Ttour Department notified 
the public that eyeglasses and contact lenses are covered 
by the new law. 

In drafting discussions on SB 1190 between our Department 
and Senator Sieroty's Office, it was specifically decided 
that the definition of " assistive device" would be broad, 
and that no exemptions would be allowed. The issue of eye-
glasses was raised in the Assembly Labor, Employment, and 
Consumer Affairs Committee hearing on June 21, 1979. The 
committee analysis stated that "perhaps" eyeglasses would 
be included. 

At this open legislative hearing Chairman Lockyer 
specifically asked the Department's witness if eyeglasses 
were indeed covered. He received an affirmative response, 
coupled with an explanation on the policy of not granting 
exemptions in warranty law. After additional testimony, 
the committee passed the billout with a unanimous vote. 

This issue was clearly deliberated publicly and in accordance 
with all legislative protocol, our administration procedures, 
and other applicable rules. We have and will continue to meet 
in good faith with representatives of the California Optometry 
Association and Senator Sieroty on possible clarifying language 
to alleviate any demonstrated problems. 

You and the Board are certainly welcome to join with us in this 
effort, although we cannot exempt eyeglasses from the mandate 
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of the law. In this latter regard, our Department has no 

choice but to enforce the law. 

Please feel free to contact me or Steve Fishbein, our Legisla-
tive Coordinator, should you want to pursue a discussion on 

this matter. 

rely, 

RICHARD. SP 
Director 

cc: Senator Alan Sieroty 
Larry Briskin, Consultant, Office of Senator Sieroty 
Steve Fishbein, Legislative Coordinator 
Dick Elbrecht, Supervising Attorney 
Board of Optometry Members 
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STATE OF CALIFORNIA— AGRICULTURE AND SERVICES AGENCY EDMUND G. BROWN JR., Governor 

€AFFairs 
ner 

DADrurpjr OF 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 
(916) 322-4292 

o y  

June 4, 1980 

Mr. Gene Jones, Chairman 
Legislative Committee 
California Orthotics & Prosthetics Association 
1117 Market Street 
San Francisco, CA 94103 

Dear Mr. Jones: 

It was good speaking with you regarding the recently 
enacted California assistive device warranty law. 

As we discussed, our Department is certainly willing 
to discuss all reasonable marketplace concerns involving 
the new law. Please feel free to relay our comments to 
your members at the upcoming convention. 

cc: 

Sin.fely, 

EVE FISHBEIN 
Legislative Coordinator 

Senator Alan Sieroty V 
Richard B. Spohn, Director 
Dick Elbrecht, Supervising Attorney 
Candis Cohen, Legislative Analyst 
Nick Medeiros 
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cailtoRnia optometRic association 
921 - 11th STREET P.O. BOX 2591 SACRAMENTO, CALIFORNIA 95812 (916)441-3990 

June 9, 1980 

Honorable Alan Sieroty 

Member of the Senate 
State Capitol, Room 5072 
Sacramento, CA 95814 

Dear Senator Sieroty: 

Thank you so much for meeting with Chuck Olsen and myself, not only for an 
enjoyable lunch, but also for the opportunity to discuss the issue of 

assistive devices. 

As we discussed, it is our Association's feeling that there is 

language in the existing statutes to preclude the inclusion unde 
of eyeglasses, contact lenses or ophthalmic devices provided by op ometrists. 
These conclusions are hinged on statutes which deal in two areas. The first 
exempts optometrists, physicians, surgeons and registered dispensing opticians 

as being retailers (Revenue and Taxation Code, Section 6018). The second 
area is a series of statutes defining what constitutes the definition of the 

physically disabled. 

The thrust of the second area would appear to define "physical disabilities" 

relative to vision in terms of 1) the disability being the result of a 
disease or injury; 2) the disability interfering with an individual's 
ability to work, advance or retain employment, or to obtain work; or 3) visual 

acuity being worse than 20/200 in the best eye with corrective lenses.  

.jy therefore appear that no clarifvin2 1anuage is rciuired relative to the 
provision of services by optometristi or onticians under SB 1190. 

Should clarifying language be needed, however, the 20/200 in the best correct-

able eye definition would probably be the most appropriate clarification, 

as long as the physical fit is all that is warrantable. But again, the net 
effect of the Revenue and Taxation Code, Section 6018 is a valid question. 

As I indicated -m Genensky, Ph.D, Director of the Center for the Partially 
Sighted, - -  - ' ica Hospital Medical Center, has expressed considerable 
co - relative to providing warranties for the fitting of devices to their 

patients. In instances where the partially sighted (particularly the 20/200 
category, which comprises about 80 percent of his center's work) are fitted 

with corrective lenses, these devices may take the form of very expensive 
telescopic lenses ranging in price from $130-$600. If in fact, SB 1190 does 

(
apply to this category, it becomes crucial that this applicability be narrowed 

to the _physical lit. 

In addition to his experience directing the center, Dr. Genenskyis partially 
sighted himself, and is therefore inherently familiar with all of the physio-

logical and psychological problems accompanying disabilities resulting from 

partial sight. 
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Senator Sieroty 
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His major concern centers around the fact that there are very few practitioners 
in the low vision field. Should they be required to warranty this expensive 

instrumentation, only to have a patient disappointed and return the device 
because his/her expectations were greater than what the device is able to 

accomplish, practitioners will be discouraged from engaging in this already 

understaffed practice. 

Moreover, since optometrists are licensed as health care professionals for 
the health and safety of the public, they seriously question the necessity 

of requiring warranties for any facet ot the services çhev provide. This 
's especTAriy tiüe in the absence on any demonstrated problems which have 
arisen necessitating the issuance of written warranties. 

It is my understanding that your assistant, Larry Briskin, will be contacting 
Dr. Genensky prior to the pursuit of any  
s I indicated to you, I will be giving Dr. Genensky's address and phone 

number to Larry. 

In addition, it is my understanding that the necessity or any -clarifying 
language will be explored in the light of existing statutes defining the 
physically disabled. I have attached a list of those statutes of which I am 

aware to date. 

Once again, Chuck and I sincerely appreciate the opportunity of meeting with 

you. Thank you for your help and patience in this matter. 

Kind regards, 

Kathryn C. Rees, Director 

Legislative Division 

KCR/ap 

Attachment 

cc: Larry Briskin 
Chuck Olsen 
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Samuel M. Genensky, Ph.D., Director 
Center for the Partially Sighted 
Santa Monica Hospital Medical Center 

1250 Sixteenth Street 
Santa Monica, CA 90404 

(213) 451-1511, Ext. 2393 
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APPLICABLE STATUTES  

1. Revenue and Taxation Code 
Section 6018 

2. Vehicle Code 
Section 22511.5 

3. Vehicle Code 
Section 9105 

4. Health and Safety Code 
Section 34704.5 

5. Health and Safety Code 
Section 50072 

6. Government Code 
Section 18135 (c) 

A licensed optometrist, physician and surgeon 

or registered dispensing optician is a consumer 

of, and shall not be considered a retailer with-
in the provisions of this part in the case of 
a licensed optometrist or physician and surgeon 
with respect to the ophthalmic materials used 
or furnished by him, in the performance of his 
professional services in the diagnosis, treat-
ment or correction of conditions of the human 

eye, including the adaptation of lenses or 
frames for the aid thereof, or in the case of 
a registered dispensing optician with respect 
to the dispensing of ophthalmic materials. 

Defines a disabled person, among other things, 
as one who 'is so severely disabled as to be 
unable to move without the aid of an assistive 
device or who is any parson who is blind to 
such an extent that the person's central visual 
acuity does not exceed 20/200 in the better 
eye with corrective lenses.. . or whose visual 
acuity that is greater than 20/200 but with a 
limitation in the field of vision such that the 
widest diameter of the visual field extends an 
angle of not greater than 20 degrees. 

Defines disability as a diagnosed disease or 
disorder which substantially impairs or interferes 
with mobility of an individual who is so severely 
disabled as to be unable to move without the 
aid of an assistant device.. . or who has suffered 
permanent blindness, as defined in Section 19153 
of the Welfare and Institutions Code. 

This section describes persons who are eligible 
to participate in government rehabilitation or 
social service programs and provides that physical 
disabled means affected by a physical disabilizy 
rendering the affected persons eligible to par-
ticipate in programs of rehabilitation or social 
services conducted on or on behalf of a public 

agency... 

Defines physical disability in terms of affecting 
the individual's ability to obtain employment. 

Indicates that an employee is deemed disabled 

on any day which because of his/her physical, 
mental, or medical condition, he/she is unable 
to perform his/her regular or customary work. 
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Applicable Statutes 
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7. Government Code 
Section 19231 

8. Unemployment Insurance Code 
Section 2626 

9. Education Code 
Sections 56700-56729 

Section 1850, Title 5 
of the California 
Administrative Code 

Defines a disabled person as one who is 
substantially limited if he/she is likely to 
experience difficulty in securing, retaining, 
or advancing in employment because of a 
disability. 

Indicates that an individual shall be deemed 
disabled on any day in which, because of his/her 
physical or mental condition, he/she is unable 
to perform his/her regular or customary work. 

Physically disabled, among other things is 
defined as an individual's acuity in the better 
eye as 20/200 after the best correction. 
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0 

Alternative A 

0 PROPOSED AMENDMENT TO 

CIVIL CODE SECTION 1791 (m) 

(in) "Assistive device" means any instrument, 

apparatus, or contrivance, including any component 

or part thereof or accessory thereto, which is used 

or intended to be used, to assist a physically 

disabled person in the mitigation or treatment of 

an injury or disease or to assist or affect or 

replace the structure or any function of thebody 

of a physically disabled person. 

The term physically disabled person for the 

purposes of this section shall not include persons 

whose vision is correctable to better than 20/200. 

Alternative B 

PROPOSED AMENDMENT TO 

CIVIL CODE SECTION 1791(i) 

0 

(i) " Retail seller", " seller", or "retailer" means 

any individual, partnership, corporation, association, 

or other legal relationship which engages in the 

business of selling eonsumer goods to retail buyers, 

except " retail seller", " seller", or "retailer", shall  

0 0 
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not include those classes of persons set forth  

in Revenue and Taxation Code Section 6018. 

Zlternative C  

1. Amend Civil Code Section .1791(a) to read: 

"(a) ' Consumer goods' means any new product 

or part thereof that is used or bought for use 

primarily for personal, family or household 

purposes, except for clothing and consumables. 

'Consumer goods' shall. include new and used 

assistive devices sold at retail." Except for  

opthalmic devices such as eyeglasses, eyeglass  

lenses, eyeglass frames, contact lenses, or  

the combination thereof. 

2. Amend Civil Code Section 1791 (m) to read: 

"(m) ' Assistive device' means any instrument, 

apparatus, or contrivance, including any 

component or part- thereof or accessory thereto, 

which is used or intended to be used, to assist 

a physically disabled person in the mitigation 

or treatment of an injury or disease or to 

assist or affect or replace the strtture or 

any function of the body of a physically 

disabled person." The term does not include  

Ophthalmic devices such as eyeqlasses, eyeqlass  

lenses, eyeqlass frames, contact lenses, or  

any combination thereof. 
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

DEPARTMENT OF 

onsumfl, ce, AFFal 
1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

June 17, 1980 

Honorable Alan Sieroty 
State Senator 
State Capitol, Room 5072 
Sacramento, CA 95814 

Dear SenSieroty 

Re: s - Device Warranty Law 
SB 1190 Sieroty), Chapter 1023, Statutes of 1979  

For your information I am enclosing a copy of a letter we 
have recieved from Donald H. Maffly, from the firm of 
Athearn, Chandler, and Hoffman in San Francisco, which is 
directed to Mr. Lawrence Keethe of the Office of the Attorney 
General in support of a request for a formal opinion on the 
application of SB 1190 ( Chapter 1023, Statutes of 1979) to 
prescription eyeglasses. I am also enclosing a copy of 
our Department's response to the issues presented. 

Evidently, the optometric trade associations have retained 
this law firm to argue for a formal Attorney General opinion 

to exempt corrective lenses from the scope of the law. 

ely, 

RICHA i B. SPOHN 
Direct 

Enclosures 

cc: Steve Fishbein, Legislative Coordinator 
Richard A. Elbrecht, Supervising Attorney, 
Division of Consumer Services 

Candis Cohen, Legislative Analyst 
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LAW OFFICES OF 

F RE P 9 A HEARN A.[ CHANDLER (1919I9SIl 

LEIGH ATHEARN II933I976( 

WALTER HOFFMAN 
EDWARD G.CHANDLER 

(LAI11' W MASER 
IOI It 1(1 U WOOD 

I(ILHARD HARRINGION 
C'ONALD H M/FFL( 

STEPHEN E CLARK 

WENDELL H. GODDARD 
JLD,TH E. HARDING 

ATH EARN, CHANDLER & HOFFMAN 
ONE ELEVEN SUTTER STREET 

SAN FRANCISCO, CALIFORNIA E-).4104 

May 20, 1980 

Lawrence Keethe, Esq. 
Deputy Attorney General 
555 Capitol Mall, Suite 250 
Sacramento, CA 95814 

PHONE 

AREA CODE AIS 

421-5484 

ITAULC ADDRESS 

2 

TELE 

Dept. of Consumer Afur. 
EXECUTIVE OFHC. 
£ACRA!'Tc, 

Re: Opinion Request as to Whether Pre-
scription Eyewear is An "Assistive 
Device" Under Amendments to Song-
Beverly Consumer Warranty Act  

Dear Mr. Keethe: 

We are attorneys for the California Association of 
Dispensing Opticians. Members of this organization are li-
censed by the Division of Allied Health Professions to dis-
pense prescription lenses to members of the consuming public 
in conformity with prescriptions written by physicians and 
optometrists. 

Senate Bill 1190 amended the Song-Beverly Consumer 
Warranty Act to mandate an implied and express warranty of 
fitness for assistive devices used by physically disabled 
persons. I understand that you are in the process of pre-
paring a formal opinion as to whether prescription eyewear 
constitutes an assistive device under the recent legislative 

amendments. 

(AVATH' 

We enclose for your review our legal memorandum con-
cluding that the 50 percent of the population using prescrip-
tion eyewear are not physically disabled persons, with the 
result that their eyewear cannot be regarded as assistive de-
vices under the Song-Beverly Consumer Warranty Act. In the 
legal memorandum we review the many California statutes and 
cases that define the term " physically disabled" or similar 
terms. The statutes and cases uniformly conclude that " physi-
cal disability" involves a serious condition that affects a 
person's ability to obtain or maintain employment or impairs a 
person's physical mobility. It is particularly telling that 
Vehicle Code § 22511.5 defines physical disability in terms 
of visual acuity that is worse than 20/200 in the better eye 
with corrective lenses. Thus, a person whose vision can 
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Page Two 

ATHEARN,CHANDLEJR & HOFFMAN 

be corrected to 20/200 with corrective lenses is not a physi-
cally disabled person. Accordingly, prescription eyewear 

does not constitute an assistive device within the 1979 amend-
ments to the Song-Beverly Consumer Warranty Act. 

Sincerely yours, 

Enclosure 

cc: Honorable Edmund G. Brown, Jr. 

Honorable Richard B. Spohn 

Alvin Korobkin, Esq., 
Deputy Attorney General 

Honorable Frank Vicencia 

Honorable Alan Sieroty 

Honorable Daniel E. Boatwright. 

Honorable Alister McAlister 

Honorable William J. Filante 

Mr. Simon Haynes, 
California Medical Association 

Robert R. Peabody, M.D., 
California Association of Ophthalmology 

Byron Demorest, M.D., 
California Association of Ophthalmology 

Ms. Kathryn C. Rees, 
California Optometric Association 

William A. Gould, Jr., Esq. 

Jack C. Crose, Esq. 
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MEMORANDUM 

May 19, 1980 

Re: Prescription Eyewear is Not An 
"1ssistive Device" Under Amend-
ments to the Song-Beverly Con-
sumer Warranty Act that Became 
Effective on January 1, 1980; 
Thus Dispensers of Prescription 
Eyewear are Not Required to Give 
the Written Warranty Specified 
in Civil Code §1793.02  

INTRODUCTION 

Senate Bill 1190, containing amendments to the Song-
Beverly Consumer Warranty Act, was passed by the State Legis-
lature in 1979 and became effective January 1, 1980. The 
amendments accomplish the following: 

1. They create a new category of consumer goods, 
namely the " assistive device" which is limited by its defini-
tion to a device that is used to assist " a physically disabled 

person." 

2. They require that every retail sale of an assis-
tive device be accompanied by an implied warranty that the de-
vice is specifically fit for the particular needs of the buyer. 
This amendment eliminates the normal requirement that a buyer, 
in proving a breach of the implied warranty of fitness, must 
show the seller's knowledge of the buyer's particular use for 
the goods and reliance by the buyer on the seller's skill and 
judgment in furnishing the goods. 

3. They require that every retailer of an assistive 
device give a written 30-day express warranty of fitness. The 
statutory language of the express warranty invites the dissatis-
fied buyer to return the assistive device to the seller within 
30 days of receipt or completion of fitting of the device for 

adjustment, replacement or refund. 

4. In the case of willful violations of the act, a 
buyer may recover treble damages plus reasonable attorneys' 
fees and any other appropriate legal or equitable relief. In 
the case of a class action, Civil Code Sl794.2 authorizes all 
of the foregoing remedies except recovery of treble damages. 
It is important to note that when an assistive device is sold 
all of the foregoing remedies are available not only for a 
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breacil of the warranty of fitness but also for the seller's 
failure to give the buyer an express written warranty at the 
time the sale is made. 

QUESTION PRESENTED 

The State of California's Department of Consumer 
Affairs has published a 9-page " business information pamph-
let" regarding the sale of assistive devices. This pamphlet 
refers to the Song-Beverly Consumer Warranty Act amendments 
of 1979 as the " California Assistivc Device Warranty Law." 
The pamphlet gives an overview of the new law and explains 
in detail the requirements of the new written warranty of 
fitness for a buyer's particular needs. In discussing the 
scope of the new law, the Department of Consumer Affairs 
states in this pamphlet that " the sale of corrective eye-
glasses is clearly within [ the scope of the new law) ." 
This rather casual assertion in the lengthy pamphlet is not 
supported by any argument or citation of authority. 

The question to be considered in this memorandum 
is whether or not prescription eyeglasses and contact lenses 
are assistive devices and whether wearers of prescription 
lenses are physically disabled persons within the meaning of 
the recent amendments. If the answer is in the negative, the 

pamphlet of the Department of Consumer Affairs is in error 
and should obviously be withdrawn before it further misleads 
consumers as to their rights and creates misunderstandings 
and friction between consumers and the dispensers of prescrip-
tion eyewear. 

RELEVANT STATUTES 

The Song-Beverly Consumer Warranty Act defines an assis-
tive device as one intended for use by " a physically disabled per-
son". Civil Code § 1791(m) provides: 

"'Assistive device' means any 
instrument, apparatus, or con-
trivance, including any component 
or part thereof or accessory 
thereto, which is used or intended 
to be used, to assist a physically 
disabled person in the mitigation 
or treatment of an injury or disease 
or to assist or affect or replace 
the structure of any function of the 
body of a physically disabled person." 

As stated in the introduction of this memorandum, the 
retail sale of an assistive device is accompanied as a matter 

-2-
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of law by an implied warranty of fitness and the seller at 
the time of the sale must provide the buyer with a written 
warranty stating that the assistive device is specifically 
fit for that buyer's particular needs. The warranty must 
advise the buyer that he has 30 days within which to return 
an assistive device that he believes is not fit for his par-
ticular needs. The 30-day period runs from the date of re-
ceipt of the device or the date of completion of fitting, 
whichever is later. If this provision were to apply to con-
tact lenses the 30-day period would not commence running un-
til many weeks or months after the lenses were first delivered 
to the consumer. Civil Code § 1793.02(a) states the exact language 
that comprises the express warranty. That section provides 

as follows: 

"All new and used assistive devices sold 
at retail in this state shall be accom-
panied by the retail seller's written 
warranty which shall contain the follow-
ing language: ' This assistive device is 
warranted to be specifically fit for the 
particular needs of you the Buyer. If 
the device is not specifically fit for 
your particular needs, it may be re-
turned to the seller within 30 days 
of the date of actual receipt by you 
or completion of fitting Ly the seller, 
whichever occurs later. If you return 
the device, the seller will either 
adjust or replace the device or promptly 
refund the total amount paid. This 
warranty does not affect the protections 
and remedies you have under other laws.' 
In lieu of the words ' 30 days' the retail 
seller may specify any longer period." 

SUMMARY OF CONCLUSIONS 

Under the Song-Beverly Consumer Warranty Act - before 

the 1979 amendments - each retail sale of prescription eyewear 
and other consumer goods is accompanied by an implied warranty 
of merchantability and an implied warranty of fitness. A will-
ful violation of these warranties or other provisions of the act 
by a seller gives rise to a cause of action for treble damages, 
court costs, reasonable attorneys' fees and other appropriate 
legal and equitable relief. Thus, the purchaser of prescrip-

tion eyewear has substantial protection under the act even if 
the 1980 amendments pertaining to assistive devices do not 

cover prescription eyewear. 

-3-
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Neither reliance on common sense nor reliance on the 
slight legislative history that is available gives any support 
for the notion that the 1979 amendments intended to include 
prescription eyewear under the term " assistive devices." There 
is no indication that the Legislature regarded the 50 percent 
of the population that wears prescription lenses as physically 

disabled persons. 

Apart from common sense and legislative history, the 
many California statutes and appellate cases that deal with the 
term " physically disabled" make it clear that the Legislature 
and the courts uniformly regard a physical disability to be a 
serious impairmant of bodily functions that either interferes 
with the ability of a person to be employed, impairs physical 
mobility, or entitles the person to some form of rehabilitative 
or other benefits. In fact, the one statute that does define dis-
ability in terms of visual acuity ( Vehicle Code § 22511.5) requires 
that the person have visual acuity worse than 20/200 in the better 
eye with corrective lenses. Based on this statute, other statutes 
and California cases no suggestion can be found that a person wear-
ing corrective lenses that provide normal or near normal visual 
acuity is in any sense " a physically disabled person." 

For all of the foregoing reasons the wearer of pre-
scription lenses is not a physically disabled person and does 
not wear an assistive device as that term is defined in the 
1979 amendments to the Song-Beverly Consumer Warranty Act. 
Thus, the new provisions of that act that require an express 
warranty of fitness for assistive devices do not apply to dis-
pensers of prescription eyewear. 

In the discussion that follows we shall discuss in 
section 1 the implied warranties that do apply to the retail 
sale of prescription eyewear and the remedies available to the 
purchaser of prescription eyewear. In section 2 we shall state 
the common sense reasons and the legislative history that lead 

to the conclusion that persons who wear prescription eyewear 
are not physically disabled persons wearing assistive devices. 
In section 3 we shall discuss the many California statutes and 
appellate cases that define a physically disabled person as 
someone with a serious physical impairment which interferes 
with the ability to maintain productive employment, impairs 
physical mobility, or entitles the person to some type of spe-
cial rehabilitative or other benefit made available by the state. 

DISCUSSION 

1. Each sale of prescription lenses or other con-
sumer goods - irrespective of the 1979 amendments - is accompan-
ied by an implied warranty of merchantability and in some cases an 
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implied warranty of fitness for a buyer's particular needs;  
substantial remedies are provided to the buyer of such goods.  

(a) The implied warranty of merchantability.  

Under Civil Code § 1792 every retail sale of pre-
scription eyewear is accompanied by an implied warranty that 
the goods are merchantable, absent a written disclaimer of 
this warranty. An implied warranty of merchantability binds 
the retailer to a promise that the goods are fit for their 
ordinary purposes and that they conform to any promises or 
affirmations made on the container or label. Civil Code § 1791.1. 
Where no duration has been stated in an express warranty, the 
implied warranty of merchantability endures for one year. In 
no event is the duration of the warranty less than 60 days. 

(b) The implied warranty of fitness.  

There is an implied warranty that goods are fit 
for the buyer's particular purpose whenever the seller has rea-
son to know at the time of the sale that the buyer requires the 
goods for a particular purpose and that the buyer is relying 
upon the seller's skill or judgment to select and furnish suit-
able goods. Civil Code § 1791.1(b) . There would seem to be 
little doubt that the implied warranty of fitness normally 
applies to the sale of prescription eyewear, since the buyer 
is known to be relying on the skill wand judgment of the dis-
penser in furnishing the prescription eyewear. As in the case 
of the implied warranty of merchantability, the implied warranty 
of fitness has a duration of between 60 days and one year. 

(c) Express warranties.  

Civil Code § 1793 expressly permits a retailer to 
make express warranties in connection with the sale of consumer 
goods, including prescription eyewear. Section 1793.1 provides 
protection to the consumer when express warranties are made. 
Express warranties must be made in readily understood language 
and identify those locations where the buyer may return the goods 

for service and repair. 

In California many dispensers of prescription eye-

wear choose to make extensive warranties for prescription eye-
wear. Some dispensers of eyeglasses guarantee replacement for 
one year of frames or lenses that are broken through any cause, 
including carelessness of the customer. 

(d) Remedies for Breach of Implied or Express  

Warranty.  

A dissatisfied buyer who claims breach of an 
express warranty has three choices of action. First, 
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he may return the nonconforming goods to the seller and seek 
the remedies of repair, replacement or refund. Second, he 
may return the nonconforming goods to a seller of like goods 
of the same manufacturer and seek those remedies. Third, he 
may tender the nonconforming goods to an independent repair 
and service facility when service or repair is economically 
feasible. Civil Code § 1793.3. 

For willful violations of any express or implied 
warranty a buyer has the additional remedy of treble damages 
plus attorneys' fees and costs. However, treble damages are 
not available in a class action or if the judgment is based 
solely on a breach of an implied warranty. Civil Code § 1794.2. 

Based on the foregoing it is obvious that the pur-
chaser of prescription eyewear is adequately protected by the 
substantive provisions of the Song-Beverly Consumer Warranty 
Act and by the many remedies made available under that act. 

2. Neither common sense nor the legislative history  
of the 1979 amendments gives any indication that the Legisla-
ture regarded the wearer of prescription lenses as a physically  
disabled person using an assistive device.  

It is of course commonplace for persons in the United 
States to use prescription eyeglasses and contact lenses. On 
June 2, 1978, the Federal Trade Comnission issued a trade regu-
lation rule pertaining to advertising prescription eyewear. 
The FTC noted that over 50 percent of the population in the 
United States uses ophthalmic goods and services. In 1975 over 
112 million people used corrective lenses in the United States. 
The FTC referred to a 1974 Department of Health, Education and 
Welfare survey showing that 49.1 percent of persons between the 
ages of 24 and 45 use eyeglasses, that 88 percent of persons 
between the ages of 45 and 65 use eyeglasses, and that 93 percent 
of persons over the age of 65 use eyeglasses. 

In view of these statistics it seems farfetched and in 
defiance of common sense to regard a person wearing prescription 
lenses as a physically disabled person. It is common knowledge 
that the use of prescription eyewear does not interfere in any 
way with gainful employment and does not impair physical mobil-
ity or participation in vigorous physical activities. Certainly, 
there should be a heavy burden on any person claiming that the 
Legislature intended the term " physical disability" to include 
the great percentage of the California population that wears 
prescription eyewear. 

Certainly the burden of proof is not met when one re-
fers to the language of the 1980 amendments or the sparse legis-
lative history that is available to interpret the intent of the 
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Legislature. First of all, the Legislature made no effort to 
define the term " physical disability" in the 1979 amendments. 
In view of the silence of the Legislature, it should be pre-
sumed that it intended this term to be defined in its usual 
and ordinary sense and did not intend the term to be expanded 
to cover persons not normally falling within even the most ex-
pansive definition of the term " physical disability." 

Turning to legislative history, the author of the 
1979 amendments, Senator Sieroty, sent a letter to the Governor 
on September 14, 1979, explaining the contents of his bill. 
There is no reference in that letter to any intent to include 
prescription eyewear within the meaning of the term assistive 
device. In fact, every reasonable inference is that the author 
did not intend to include prescription eyeglasses. Senator 
Sieroty stated: 

"The two departments concerned with this 
legislation have received serious complaints 
from disabled persons regarding the sale of 
such devices as wheelchairs, hearing aids, 
and artificial limbs. SB 1190 will provide 
a remedy for the physically disabled . 

The Senator then went on to list the number of organizations repre-
senting the physically disabled that supported his bill. None of 
these organizations is directly concerned with persons with poor 
but correctable visual acuity. 

3. Referring to California statutes and appellate  
cases defining the term " physically disabled" it is clear that  
prescription eyewear is not an assistive device used by physically  
disabled persons within the meaning of the Song-Beverly Consumer  
Warranty Act. 

As stated previously the 1979 amendment to the Song-
Beverly Consumer Warranty Act defines an " assistive device" as 
one used by " a physically disabled person." No provision of the 
act defines the term " physically disabled person." 

One must turn to other California statutes and appellate 
cases for guidance as to the meaning of the term " physically 
disabled person." The statutes and cases uniformly define this 
term as involving a serious disability that makes a person 
unable to obtain or maintain employment or as impairing a person's 
physical mobility. Physical disability is usually a condition 
entitling the person so afflicted to various public benefits 
including workers' compensation, early retiement, temporary 
disability pay to compensate for lost wages and benefits, and 
other forms of public assistance which depend upon the nature 
of the disability. As far as we can determine in none of these 

cases is a person regarded as " physically disabled" if he requires 
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corrective lenses in order to enjoy 20/20 vision or a reasonable 
approximation thereof. In fact one statute defines physical 
disability in terms of visual acuity as not worse than 20/200 
in the better eye with corrective lenses. This is an express 
legislative recognition of the fact that a person whose visual 
acuity can be corrected to 20/200 or better is not physically 

disabled. 

With these preliminary thoughts in mind we now turn 

to specific California statutes and case law defining the term 
"physical disability" or simil.iar terms. 

The starting point is Vehicle Code § 22511.5 which 
defines a " disabled person" as one suffering a severe disability. 

One type of disability is one that prevents the person from 
moving " without the aid of an assistant device." We submit 
that the term " assistive device" in the Warranty Act should 
be interpreted in light of the definition in Vehicle Code § 22511.5, 

i.e., an " ass.istive device" is one that permits a severely disabled 
person to move or transport himself. The second type of physical 
disability mentioned in Vehicle Code § 22511.5 pertains to visual 
acuity: a person is not deemed blind and therefore disabled 
unless his visual acuity in the better eye with corrective lenses 
is 20/200 or worse. Thus, under this statute a wearer of 
prescription lenses is not regarded as physically disabled 
even if he has extremely poor vision so long as his visual 
acuity can be corrected to 20/200 or better with corrective 

lenses. 

The relevant part of Vehicle Code § 22511.5 reads 

as follows: 

"(a) A disabled person is: 
(1) Any person who has lost, or has 
lost the use of, one or more lower 
extremities or both hands, or who has 
significant limitation in the use of 
lower extremities, or who has a diag-
nosed disease or disorder which sub-
stantially impairs or interferes with 
mobility, or who is  so severely disabled  
as to be unable to move without the aid  
of an assistant device. 
(2) Any person who is blind to such an  
extent that the person's central visual  
acuity does not exceed 20/200 in the  
better eye, with corrective lenses, 
as measured by the Snellen test, or 
visual acuity that is greater than 
20/200, but with a limitation in the 
field of vision such that the widest 
diameter of the visual field subtends an 
angle not greater than 20 degrees." (Emphasis added). 
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Another statute that defines disability in terms of 
blindness or inability to move one's body without the aid of 
an " assistant device" is Vehicle Code § 9105. That section 
provides for a vehicle registration fee exemption for vehicles 
owned by disabled veterans. That section defines disability as 
follows: 

"The fees specified in this code 
need not be paid for any . . . vehicles 
when owned by any veteran whose disability 
has been rated, by the United States Veterans 
Administration or the military service from 
which such veteran was discharged, at 100 per-
cent due to a diagnosed disease or disorder 
which substantially impairs or interferes with 
mobility, or who is so severely disabled as to  
be unable to move without the aid of an assis-
tant device, or who has lost, or has lost use 
of, two or more limbs, or one eye and any limb, 
or who has suffered permanent blindness as de-
fined in Section 19153 of the Welfare and In-
stitutions Code, as a result of injury or 
disease suffered while on active service with 
the armed forces of the United States." 
(Emphasis added.) 

It is interesting that Goernment Code § 14679 equates 
being " physically handicapped" with being " physically disabled." 
That section requires designation of special parking spaces for 
"physically handicapped persons conducting business with a state 
agency", and defines the term " physically handicapped person" by 
reference to the two Vehicle Code sections already discussed in 
this memorandum, i.e., § 9l05 and 22511.5. The Vehicle Code sec-
tions as already noted define the terms " physical disability" and 
"disability." Thus, the Legislature regards a person suffering 
a physical disability as one who is " physically handicapped." 

Another statute defining the term " physically disabled" 
is Health and Safety Code § 34704.5, which describes those persons 
who are eligible to participate in government rehabilitation or 
social service programs. That section provides as follows: 

"As used in this part, ' physically disabled' 
means affected by a physical disability ren-
dering the affected persons eligible to par-
ticipate in programs of rehabilitation or  
social services conducted by or on behalf of 
a public agency, and also means persons affec-
ted by such a physical disability." (Emphasis 

added.) 
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As far as we know there is no governmental program in Califor-
nia providing rehabilitation or social services for the 50 per-
cent of the population which happens to wear prescription eye-

wear. 

We turn now to a number of statutes in California 
that define the term " physical disability" in terms of whether 
the person is able to obtain or maintain employment. Health 
and Safety Code § 50072 uses the term " physical disability" to 
identify those persons requiring special care or facilities 
in the home. It provides in part as follows: 

"'Handicapped' means a family in which 
the head of the household is suffering 
from an orthopedic disability impairing 
personal mobility or a physical disability  
affecting his or her ability to obtain em-
ployment or a single person with such physi-
cal disability, where the family or person 
requires special care or facilities in the 
home . . . " (Emphasis added.) 

Government Code § 18135(c) is another statute defining 
"disability" in terms of incapacitating an employee to per-
form his customary work. That section provides as follows: 

"'Disability' or ' diabled' includes 
mental or physical illness and mental 
or physical injury, including any 
illness or injury resulting from preg-
nancy, childbirth, or related medical 
condition. An employee is deemed 
disabled on any day in which, because 
of his or her physical, mental, or 
medical condition, he or she is unable  
to perform his or her regular or customary  
work." (Emphasis added). 

To the same effect is Government Code § 19231 which de-
fines " disabled person" as one unable to secure, retain or advance 
in employment because of the disability. That section provides: 

"A disabled individual is ' substantially  
limited' if he or she is likely to experience  
difficulty in securing, retaining, or  
advancing in employment because of a  
disability." (Emphasis added.) 
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Along the same lines is Unemployment Insurance Code § 2626 

which equates physical disability with inability to perform 
work functions. That section provides in part as follows: 

"An individual shall be deemed disabled 
on any day in which, because of his or 
her physical or mental condition, he or 
she is unable to perform his or her  
regular or customary work." ( Emphasis added) 

Another example of a statute equating physical disability 
with inability to maintain employment is Welfare and Institutions 
Code § 19151 which provides in part as follows: 

"The term ' handicapped individual' 
means any individual who is under 
a physical or mental disability which 
constitutes a substantial handicap to  
employment, but which is of such a 
nature that vocational rehabilitation 
services may reasonably be expected to 
render him fit to engage in a gainful 
occupation . . . " (Emphasis added.) 

Court interpretations of the term " physically disabled" 
are consistent with the legislative definition given to this 
term as discussed in preceding paragraphs. In De Celle v. 
City of Alameda, 186 Cal. App.2d 574 ( 1960) , interpreting the 

term " physically disabled" in a city ordinance, the court 
recognized that the term was intended to identify those city 
employees whose physical condition had deteriorated to the 
point where they were " incapacitated with regard to prior 
occupation." Accordingly, the court held as follows: 

"The board was required to interpret 
the words ' physically disabled' as they 
appear in the ordinance to mean incapacitated 
with regard to prior occupation, it was 
required to determine not only whether 
respondent had incurred the injury in the 
performance of duty, but also whether said 
injury had rendered him incapable of 
continuing his former employment." 

Similarly, a permanent disability under the Workers' 
Compensation Law has been defined as one "which causes impair-
ment of earning capacity, impairment of the normal use of a 
member, or a competitive handicap in the open labor market." 
State Compensation Ins. Fund v. Industrial Acc. Com.,59 Cal. 
2d 45, 52 ( 1963). In that case the court noted that the loss 
of an eye impairs a bodily function and is compensible under 
the Workers' Compensation Law " as a possible handicap in the 
open labor market." 
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This decision by the Supreme Court is consistent with all of 
the other statutes and court decisions previously discussed: 
a physical disability is some severe impairment of a bodily 
function that affects physical mobility, interferes with a 
person's capacity to be employed, or otherwise entitles the 
disabled person to some special public benefit. This case 
and other California statutes do recognize blindness or vision 
not correctible to better than 20/200 as a physical disability. 
We have found no suggestion in any California statute or court 
decision that defective eyesight requiring corrective lenses 

constitutes a physical disability. 

CONCLUSION 

Based on the foregoing authorities a prescription lens 
is not an assistive device under Civil Code § 1791(m) of the 
Song-Beverly Consumer Warranty Act because a prescription lens 
is not used to assist a " physically disabled" person. Accord-

ingly, dispensers of prescription lenses are not required to 
give the type of express warranty specified in Civil Code 

§1793. 02. 
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EDMUND G. BROWN JR., Governor 
STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY 

- DEPARtMENT OF 

onsumer CRI 
1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

June 17, 1980 

Lawrence Keethe, Esq. 
Deputy Attorney General 
555 Capitol Mall, Suite 350 
Sacramento, CA 95814 

Dear Mr. Keethe: 

Re: AssistiVe Device Warranty Law 
SB 1190 ( Sieroty), Chapter 1023, Statutes of 1979  

I am informed that the Attorney General has been asked by Assembly-
man Frank Vicencia to render a formal opinion on the application 
of SB 1190 ( Sieroty) , Chapter 1023, Statutes of 1979, to prescrip-

tion eyeglasses. 

The Departments of Consumer Affairs and Rehabilitation were co-
sponsors of this legislation, which was authored by Senator Alan 
Sieroty. My Department provided direct assistance to Senator 
Sieroty and his Administrative Assistant, Mr. Larry Briskin, in 
the drafting of both the original bill and its amendments, in 
responding to inquiries, and in testifying at the legislative 
hearings that preceded its adoption. 

The members of the staff of the Department of Consumer Affairs 
who were personally involved in drafting the bill and its amend-
ments, in responding to inquiries and in preparing and presenting 
testimony at the Assembly and Senate hearings were Steve Fishbeifl, 
the Department's Legislative Coordinator, Candis Cohen, Legisla-
tive Analyst, Legislative Unit, Division of Consumer Services, 
and Richard A. Elbrecht, who is Supervising Attorney of the Legal 
Services Unit, Division of Consumer Services. Their declarations 

are attached hereto. 

Following the passage of this legislation, the Department of Con-
sumer Affairs, Division of Consumer Services, published a business 
information pamphlet which describes the new law, offers businesses 
practical help on how to comply with its requirements, and reflects 
the legislative representations made regarding the law's content. 

A copy of our pamphlet is also attached. 

Evidently, when the optometric trade associations first saw the 
pamphlet after the law's effective date, they realized that eye-
glasses and contact lenses were within its scope. They had not 
adequately raised their opposition to eyeglass/contact lens in-
clusion during the proper time--legislative deliberations--thus 
their attempt to now seek some interpretive exclusion via the 
California Attorney General's Formal opinion. 
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I will not dwell at length on the analysis of the meaning that 
the Legislature and courts have given to the term " physical dis-
ability" in other contexts unrelated to the one present here. 
The discussion of Vehicle Code Section 22511.5 in the letter 
from Athearn, Chandler, and Hoffman dated May 20, 1980, illustrates 
the relative unproductiVity of an exercise of that kind. The dis-
cussion of Athearn, Chandler, and Hoffman concerns the definition 
of disability for the purpose of the exemption from certain re-
strictions on the parking of motor vehicles and makes no reference 
to vision. It would be equally appropriate, or inappropriate, if 
you wish, to focus on the requirements of Vehicle Code Section 
12804 and 12805 on the degree of correctable vision needed to 
qualify for a driver's license. Neither exercise provides much 
help in determining whether eyeglasses are subject to this partic-

ular law. 

In construing this statute, a point of departure should be the 
plain meaning of the language used. In this connection, it is 
useful to look to our dictionaries for help. In the Random 
House Dictionary of the English Language, College Edition, 1968, 
the term " physical" is defined to mean " of or pertaining to the 
body" and the term " disability" is defined as " 1. lack of compe-
tent power, strength, or physical or mental ability; incapacity. 
2. a physical handicap, esp. one that prevents a person from 
living a normal life or from performing a specific job...." 

As you will see from the discussion that follows, the concept 
of " physically disabled person" as used in this law means a 
person whose normal bodily functions are somehow impaired. The 
legislative language does not state, nor does it imply, that a 
person's bodily functions must be impaired to any particular 

degree. 

Although the issue is not analyzed in the text of the statute, 
it is permissible to conclude that a person's bodily functions must 
be impaired to the extent that would merely justify the purchase 
of an assistive device. The legislation itself does not purport 
to require anything more than an impairment, and we think that 

none should be inferred. 

Briefly, even if the alternative were argued, as the optometric 
trade associations do, that prescription eyeglasses and correc-
tive lenses are not assistive devices used by physically disabled 
persons, this can be readily refuted by accepted medical knowledge 
regarding known visual disorders and related treatments. Attached 
for your information is a copy of the National Federation of the 
Blind publication entitled, " Blindness and Disorders of the Eye." 
The data in this publication clearly demonstrates that persons 
having serious physical disabilities involving visual impairments 
can have those impairments assisted or improved by the use of eye-
glasses and corrective lenses in some cases. 
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In construing the language of this statute, we also urge you to 
consider its purpose. The purpose of this law was and is to pro-
vide a reasonable degree of protection to purchasers of certain 
products that are of value only if the product is specifically 
fit for the buyer's personal needs. As we explained in our business 
information pamphlet, the traditional implied warranty of fitness 
for a particular purpose was and is very difficult to enforce, 
since it requires proof that the seller exercised skill or judg-
ment in selecting or fitting the device, that the buyer relied 
upon the seller's skill or judgment in purchasing the device, 
and that the seller had reason to know that fact. 

Since laws of this kind must be self-executing in order to be 
effective, we cannot expect individual consumers to understand 
and apply complex elements of causes of action of this kind. 
The new law short-circuits the need for such complex proof where 
the subject of the purchase is a device that is used or intended 
to be used to replace, support or assist a part of the human 
body that is not functioning as it should. 

The premise of this new law is that departures from bodily normal-
ity create a need for assistance that is of an essentially different 
nature than the needs that derive from the culture at large, such 
as those that are generated by television advertising or those 
having to do with the acquisition or maintenance of one's social 
status or property. 

The new law presumes that a person who lacks normal hearing, 
normal eyesight, or any other bodily function, is deserving of 
a greater degree of consumer protection than a person who simply 
lacks the latest fashion or is spending discretionary income 
for a truly discretionary purpose. 

This law takes the position that sales of devices that restore 
bodily normality should not be final unless and until it is de-
termined that the device has fulfilled its purpose. This law 
represents a legislative declaration that crutches, wheelchairs, 
false limbs, hearing aids -- and eyeglasses -- should not be dis-
carded unused because they are unfit simply because they are the 
subject of a contract or a bill of sale. 

In short, this law adds to the terms of sale a requirement that 
the device must be specifically fit for the buyer's particular 

needs. 

As you can see, it was and is our Department's intent, as a 
sponsor of this law, to include, without exception, all instru-
ments, apparatuses and contrivances, including any components 
and parts thereof and accessories thereto, which are used or 
intended to be used to assist physically disabled persons in the 
mitigation or treatment of an injury or disease or to assist or 
affect or replace the structure of any function of their bodies. 
It is and always has been our Department's view that eyeglasses 
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are within the scope of this definition, and that eyeglasses are 

therefore subject to the law. 

The reason that eyeglasses were made subject to the law is simply 
that they represent the very kind of product to which the law 
ought to apply. In order to be of any value to a consumer, eye-
glasses must be specifically fit for the individual's particular 
needs. Eyeglasses that are not specifically fit for the buyer's 

particular needs have no value. 

Like most devices designed to restore bodily normality, eyeglasses 
are tailored for use by the particular buyer. Unlike paint, plumb-
ing, auto accessories and most other products, one does not usually 
purchase eyeglasses at a supermarket, department store, or other 
mass-distribution outlet. Eyeglasses are manufactured and mer-
chandised by specialists whose principal functions are to determine 
the needs of the particular buyer and to then fabricate or select 
and fit a product that will satisfy those particular needs. 

Almost without exception, the eyeglass purchaser is relying on 
the seller's special expertise and the seller is in fact applying 
a special expertise upon wich the buyer is relying. 

As with the purchasers of most assistive devices, the eyeglass 
purchaser is in a poor position to know, understand, and enjoy 
the traditional implied warranty of fitness for a particular 

purpose. 

While the industry agrees that sales of eyeglasses are usually 
covered by the traditional implied warranty of fitness for a 
particular purpose, it is apparently the industry's position that 
eyeglass buyers should be denied an explicit right of roughly 

the same content. 

It is clear that there is nothing in the purposes of the law that 
would justify excluding eyeglasses from its scope. All of the 
purposes of the law are served by including eyeglasses within 
its provisions. The mere fact that many more people need eye-
glasses than false limbs is irrelevant. 

In interpreting a statute, it is proper to consider the purposes 
sought to be achieved. Wotton v. Bush ( 1953) 41C.2d 460,261 
P.2d 256. In view of the purposes this law seeks to achieve, 
it is clear that eyeglasses ought to be within its scope. Any 
uncertainty should therefore be resolved by a construction of this 
law that will include eyeglasses within its scope. 

In determining whether eyeglasses are subject to this law, the 
intent of the Legislature is relevant if not all-important. In 
adopting this law, did the Legislature intend that eyeglasses be 

covered? 
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The evidence of legislative intent on this law is as persuasive 
as evidence of intent can be in California. 

The question of the inclusion of eyeglasses within the purview 
of the new law was specifically raised by Assemblyman Bill Lockyer, 
Chairman of the Assembly Committee on Labor, Employment, and Con-
sumer Affairs at the hearing on this bill on July 3, 1979. 

According to the members of my staff who were present at the 
hearing, Assemblyman Lockyer specifically asked the representa-
tives of my Department whether eyeglasses were covered. The 
Department's Legislative Coordinator, Steve Fishbein, who was 
testifying, responded by stating that eyeglasses were indeed to 
be included and no exemptions were being accepted. All of the 
members of my staff who were present at this hearing recall Assem-
blyman Lockyer's question and Mr. Fishbein'S response. Their 
declarations are attached. After additional testimony, the bill 
was passed out of committee with a unanimous vote. 

There can be no doubt that it was the specific intent of the 
author, members of the Assembly Committee on Labor, Employment, 
and Consumer Affairs, as well as the sponsors and the full Cali-
fornia Legislature, Senate and Assembly, by passage of this bill, 
that the scope of the bill included eyeglasses. There was no dis-
pute or debate on that point. If any member of the committee were 
of the view that eyeglasses should not be included, we can feel 
certain that an amendment excluding eyeglasses would have been 
offered. None was offered. As it was, the bill passed unanimously, 
and, in light of the question and Mr. Fishbein'S response, it must 
be assumed that the committee members both individually, and as a 
group, intended that the bill include eyeglasses within its scope. 

The legislative history of this law reflects the following: 

--California State Senate Judiciary Committee (Ayes 7. Noes 1) 

May 30, 1979 

--California State Senate (Ayes 26. Noes 0), June 1, 1979 

--California State Assembly Committee on Labor, Employment, and 
Consumer Affairs ( Ayes 7. Noes 0), July 3, 1979 

--California State Assembly (Ayes 72. Noes 0), September 10, 1979 

--Senate Concurrence in Assembly Amendment (Ayes 28. Noes 0), 

September 13, 1979 

--Enrolled. To Governor, September 18, 1979 

--Approved by Governor, September 26, 1979 

--Chaptered by Secretary of State. Chapter 1023, Statutes of 1979, 

September 26, 1979 

--Effective Date of Law, January 1, 1980 
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In determining legislative intent, it is well to keep in mind 
the admonition of the court in Lewis v. Ryan ( 1976) 64 C.A.3d 
330,333,134 C.R. 355: 

"In determining that issue, we apply the recognized 
approach of seeking the intent of the Legislature in 
enacting the statutory scheme so that the intent may 
be carried out by judicial construction .... More pre-
cisely, we search for the manner in which the Legis-
lature would have treated the problem in the case 
at bench had the Legislature foreseen it. In that 
search, we are cognizant of at least three judicial 
approaches applied singly or in some combination. 
One approach utilizes maxims of statutory construc-
tion which, by a process of selection, can support 
any result a court thinks appropriate .... Another re-
solves the unforeseen problem in the way the court 
would have done had it been the Legislature and 
blessed with foresight equal to hindsight ... The 
third approach seeks clues of legislative intent 
from legislative history and within the statutory 
scheme of which the legislation to be interpreted 
is a part .... As seductive and uninhibited as the 
first and second approaches may be, we deem the 
third controlling upon us where clues to the legis-
lative intent exist." 

Among the " clues to the legislative intent," what better evidence 
could there be than a direct question and answer on the very point 
in issue, as we have here? Can there be any doubt about whether 
eyeglasses are covered? A declaration that they are not would 
fly directly in the face of what is probably the only direct 
evidence of legislative intent that exists on this issue. 

If there is any remaining doubt, I invite your attention to a 
contemporaneous letter from the lawyer on my staff who was the 
most closely involved in the actual technical drafting of the 
bill -- Richard A. Elbrecht, Supervising Attorney of the Legal 
Services Unit, Division of Consumer Services. In a letter to 
one of our Department's advisors, Mr. Elbrecht wrote that the 
bill would " give buyers of supports, wheelchairs, hearing aids, 
eyeglasses, false limbs, and other assistive devices a measure 
of protection they haven't had before." 

While a sponsor's intent is not exactly the same as a legislative 
committee's intent, it is clear that our courts will give due 
weight to a drafter's contemporaneous statement of the intended 
meaning of a statute. In both Miro v. Superior Court ( 1970) 
5C.A.3d 87,84 C.R. 874, and Osgood v. County of Shasta ( 1975) 
50C.A.2d 586,123 C.R. 442, the court considered the drafter's 
statement of intent in construing legislative language. 
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Our own Department's view, as expressed in the accompanying 
pamphlet, is also relevant. SeeWorthington v. Unernp Ins. App. 
Ed. ( 1976) 64 C.A.3d 384,134 C.R. 507. While we are not spe-
cifically charged with the enforcement of the Song-Beverly Con-
sumer Warranty Act, our Department is deeply involved in refining 
and implementing this legislation on a relatively continuous 
basis, and our staff has a special expertise in its subject 

matter. 

In our judgment, the only possible construction of the law in 

question is one in which eyeglasses are subject to its provisions. 
There is no legal basis for concluding otherwise. There is no 
evidence of legislative intent pointing to an exclusion of eye-
glasses from its scope. Such an exclusion would be inconsistent 
with the purposes of the law and would be contrary to its language. 

Thank you for your attention. 

rely, 

RICHAR' B. SPO 
Director 

Enclosures 

1) Declaration of Steve Fishbein 
2) Declaration of Richard A. Elbrecht 
3) Declaration of Candis Cohen 
4) California Assistive Device Warranty pamphlet 
5) Publication--" Blindness and Disorders of the Eye", 

National Federation of the Blind 

cc: Senator Alan Sieroty 
Assemblyman Frank Vicencia 

Donald Maffly, Esq. 
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DECLARATION OF STEVE FISHBEIN 

I, Steve Fishbein, say: 

I am employed as the Legislative Coordinator for the California 

Department of Consumer Affairs. 

I was personally present at the hearing on SB 1190 before the 
Assembly Committee on Labor, Employment, and Consumer Affairs, 
held on July 3, 1979, in Room 2133, State Capitol, Sacramento, 

California. 

During the course of the hearing on SB 1190, Richard A. Elbrecht 
and I appeared before the committee on behalf of the Department 
of Consumer Affairs. Candis Cohen of my staff was also present. 
Assemblyman Bill Lockyer, Chairman of the Committee, asked me 

whether eyeglasses were included in the bill. I responded by 
stating to the Committee that eyeglasses were included in the bill 
and it was not our intent to have exemptions. While I do not 
recall my exact words, it is clear that my answer was that sales 

of eyeglasses would be subject to the new law. There were no 
further questions and there was no further discussion on the sub-
ject of the scope of SB 1190. At no time was any statement or 
reference made by anyone at the hearing that eyeglasses were not 
covered. The Committee then passed the bill out on a unanimous 

vote. 

Executed at Sacramento, California, on June I, 1980. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

EVE FISHBEIN 
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DECLARATION OF CANDIS COHEN  

I, Candis Cohen, say: 

I am a Legislative Analyst for the California Department of Con-
sumer Affairs and am employed as a member of the Legislative Unit 
of the Division of Consumer Services. 

I was personally present at the hearing on SB 1190 before the 
Assembly Committee on Labor, Employment, and Consumer Affairs, 
held on or about July 3, 1979, in Room 2133, State Capitol, 

Sacramento, California. 

During the course of the hearing on SB 1190, Steve Fishbein and 
Richard A. Elbrecht appeared before the Committee on behalf of 
the Department of Consumer Affairs. I was also present during 
the entire hearing on SB 1190. Assemblyman Bill Lockyer, Chairman 
f the Committee, asked Mr. Fishbein whether eyeglasses were in-

cluded in the bill. Mr. Fishbein responded by stating to the 
Committee that eyeglasses were included in the bill. While I do 
not recall Mr. Fishbein's exact words, it is clear that his answer 
"as that sales of eyeglasses would be subject to the new law. 
At no time was any statement or implication made by anyone at the 
hearing that eyeglasses were not covered. 

Executed at Sacramento, California, on June IC. , 1980. 

I declare under penalty of perjury that the foregoing is true 

and correct. 

CANDIS COHEN 
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DECLARATION OF RICHARD A. ELBRECHT 

I, Richard A. Elbrecht, say: 

I am Supervising Attorney of the Legal Services Unit, Division 
of Consumer Services, California Department of Consumer Affairs. 

As a part of my duties, I regularly provide legislative drafting 
assistance to the Legislative Unit of the Division of Consumer 
Services, California Department of Consumer Affairs, and as part 
of my duties I actively assisted the staff of the Legislative 
Unit in drafting the original text of SB 1190 and all of the 

amendments thereto. 

I was personally present at the hearing on SB 1190 before the 
Assembly Committee on Labor, Employment, and Consumer Affairs, 
held on or about July 3, 1979, in Room 2133, State Capitol, 

Sacramento, California. 

During the course of the hearing on SB 1190, Steve Fishbein and 
I appeared before the Committee on behalf of the Department of 
Consumer Affairs. Assemblyman Bill Lockyer, Chairman of the 
Committee, asked Mr. Fishbein whether eyeglasses were included 
in the bill. Mr. Fishbein responded by stating to the Committee 
that eyeglasses were included in the bill. While I do not recall 
Mr. Fishbein's exact words, it is clear that his answer was the 
sales of eyeglasses would be subject to the new law. There were 
no further questions and there was no further discussion on the 

subject of the scope of SB 1190. At no time was any statement 
or inference made by anyone at the hearing that eyeglasses were 
not covered. 

On or about July 5, 1979, I wrote a letter to Mr. Don Gartner, 
Assistant District Attorney, County of Santa Cruz, who is an 
expert on the sale of hearing aids and the laws applicable 
thereto. In that letter, I asked Mr. Gartner to evaluate the 
text of the bill for the purpose of making any necessary technical 
adjustments. In that letter, I stated that the bill would " give 
buyers of supports, wheelchairs, hearing aids, eyeglasses, false 
limbs, and other assistive devices a measure of protection they 
haven't had before." A true copy of my letter is attached hereto 
and by this reference incorporated herein. 

Executed at Sacramento, California, on June /ó, 1980. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

RICHARD A. ELBRECHT 
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TATE OF CALIFORNIA—STAT! AND CONSUMER SUVIC5 AGENCY 
WMUND 0. IROWN iL Governor 

Oft DEPARTMENT OF 

nsumer 
DIVISION OF CONSUMER SERVICES 

LEGAL SERVICES UNIT 
1020 N STREET, ROOM A.602 

SAC*AMENTO, CALIFORNIA 95814 

TELEPHONEa (916) 445.5126 

July 5, 1979 

Don Gartner 
Assistant District Attorney 
County of Santa Cruz 
Government Center 
Santa Cruz, CA 95060 

Dear Don; 

It looks as if our assistive device warranty bill 
is going to pass. It's not quite revolutinary, but it will 
give buyers of supports, wheelchairs, hearing aids, eyeglasses, 
false limbs, and other assistive devices a measure of protection 
they haven't had before. It will make it crystal clear that 
the device must be specifically fit for the particular needs 

of the buyer. 

In the hearing aid context, for instance, the aid 
that is supplied must respond to the buyer's actual needs. 
If the buyer needs an aid with particular characteristics and 
the dealer supplies another, or if the buyer has no need for 
an aid at all, the buyer can return the aid for a full refund 
of the price, subject only to the dealer's right to cure by 
furnishing an aid, if one exists and/or is actually needed, 
that does meet the buyer's particular needs. 

Would you carefully read this bill and let me know 
if you see any problems? While it's rather late to consider 
any major revisions, technical adjustments in the bill can 
probably still be incorporated. 

Thanks. 

RAE:vf 
Enclosure 

Yours very-truly,' 

,.. 

RICHARD A. ELBRECHT 
,upjervising Attorney 
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I -- Overview of the New Law 

The California Song-Beverly Consumer Warranty Act was amended in 
1979 to provide greater protection for persons who use assistive 
devices -- devices that assist them in mitigating or treating 
injuries or a disease or that assist or replace parts of their 
bodies. 

The amendments state that most California retail sales of assistive 
devices must warrant that the device will be specifically fit for 
the buyer's particular needs. The new provisions are reproduced 
in Appendix A. 

The consumer protection involved is modest indeed and the vast 
majority of California's retail sellers will have no difficulty 
complying, as their existing business practices generally exceed 
the provisions of the new law. This law was drafted so as to 
equitably balance the legitimate interests of both California 
sellers and buyers. 

The new law, effective January 1, 1980, states that all new and 
used assistive devices sold at retail in California must be accom-
panied by a written warranty by the retail seller that the device 
is specifically fit for the buyer's particular needs. If the device 
is not specifically fit for the buyer's particular needs, the device 
may be returned to the seller within 30 days of the date of actual 
receipt by the buyer or completion of fitting by the seller, which-
ever occurs later. If the buyer returns the device, the seller 
must either adjust or replace the device or promptly refund the 
total amount paid. 

The 30-day warranty period is a minimum. The new law permits the  
retail seller to specify any longer period. The new law also 
specifies the language that must be used, and it provides that 
the required language must appear in at least 10-point bold type. 
The warranty must be delivered to the buyer at the time of the 
sale of the device. 

There is, in addition to the written warranty, a new implied  
warranty by the retail seller that the device is specifically fit 
for the particular needs of the buyer. 

II -- Basis and Purpose of the New Law 

It has been a long-standing rule of law in California that a seller 
who exercises skill or judgment in selecting a device impliedly 
warrants to the buyer that the device will satisfy the buyer's 
particular needs. The traditional warranty, however, has only 
applied in those instances in which the buyer was able to show that 
the seller exercised skill or judgment in selecting or fitting the 
device, that the buyer relied upon the seller's skill or judgment 
in purchasing the device, and that the seller had reason to know 

-1- 195



that the buyer was relying upon the seller's skill or judgment. 
(See Commercial Code § 2315; and Handbook of the Law Under the 
Uniform Commercial Code [West Pub. Co., 1972], § 9-9.) 

Since relatively few consumers were sophisticated enough to under-
stand the old Commercial Code warranty or assert their, rights in 
the event of its breach by a retail seller, the warranty was of 
little practical benefit to individual consumers. The major 
beneficiaries were commercial buyers of expensive equipment who 
had access to sophisticated legal counsel. 

The 1979 amendments to the Song-Beverly Act in effect reactivate 
the traditional implied warranty of fitness by presuming that 
the buyer of an " assistive device" is purchasing for the purpose 
of satisfying the buyer's particular needs, that the seller has 
exercised skill and the buyer has relied upon the seller's skill 
in selecting and fitting the device, and that the seller was aware 
of that fact. The new law provides that except in sales under 
$15, and in those in which neither the seller nor anyone who is 
•related to the seller or has a financial interest in the sale 
participates in the diagnosis, selection or fitting, the buyer 
of an assistive device will have substantially the same protections 
that would exist if the traditional implied warranty of fitness 
applied, but without the need to specifically show the presence of 
the factors outlined above. 

Since the buyer of an assistive device almost always relies on 
the seller's skill and judgment in making a purchase, and since 
the seller is almost always aware of that fact, the new warranty 
is roughly in accord with previous law, at least theoretically. 
When the seller is uninvolved directly or indirectly in selecting 
or fitting, and the person who selects the device has no financial 
interest in the sale, the new warranty is also in accord with 
previous law, since it will not apply in that event. 

The importance of proper fit and use of an assistive-device is 
vital to a disabled person's normal functioning. A high market-
place standard of quality assurance will be encouraged and re-
quired by this specific warranty. By including " assistive devices" 
in the legal definition of " consumer goods," more specific protec-
tion is available to consumers of these devices. This protection 
is vital for those who use such devices to assist physical disa-
bility, particularly because persons with disabilities are not 
always in a position to effectively assert their rights under 
existing law. 

III -- Scope of the New Law 

The new law only applies to retail sales of assistive devices. 
The term " assistive device" is defined by the law to. include any 
instrument, apparatus, or contrivance, including any component or 
part thereof or accessory thereto, which is used or intended to 
be used to assist a physically disabled person in the mitigation 
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or treatment of an injury or disease or to assist or affect or 
replace the structure or any function of the body of a physically 
disabled person. 

For an instrument, apparatus, contrivance, component, part or 
accessory to be an assistive device, it must: 

a) be designed to assist a physically disabled person, 
and 

b) either mitigate or treat an injury or disease or 
assist, affect or replace the structure or a 
function of the disabled person's body. 

The new law, for instance, does not apply to the sale of a device 
which is intended for use primarily by persons who are not physi-
cally disabled. For example, the sale of binoculars is not subject 
to the new law, while the sale of corrective eyeglasses is clearly 
within its scope. The new law also applies to the sale of wheel-
chairs, hearing aids, braces, crutches, and prosthetic devices, 
as well as other devices. 

IV -- Effect of the New Law 

The practical effect of the new warranty has been to reverse the 
present allocation of risk between sellers and buyers of assistive 
devices. 

In the past, because the old implied warranty of fitness did 
not function as intended, the risk that a device would not prove 
to be specifically fit for the buyer's particular needs was gener-
ally borne by the buyer. As a result, once a purchase was made, 
the buyer might have to " live with it" without regard to how well 
the device actually satisfied the buyer's particular needs. 

Many hearing aids, wheelchairs, and similar devices went unused --
stored in a cabinet or closet or discarded -- because in practice, 
the buyer, rather than the seller, bore the risk that the device 
might prove to be unsuitable. Of course, most ethical retailers 
voluntarily assumed that risk themselves and, in conformance with 
the old implied warranty, made adjustments, fittings and exchanges 
for as long as necessary to achieve a proper fitting. Those 
retailers should have no difficulty living with the new law, 
because their existing business practices generally exceed the 
protections afforded by this new law. 

The practical effect of the new law will be to foster more care 
in diagnosing the buyer's actual needs and in determining in 
advance of the sale of a device whether the buyer can really be 
helped. Hopefully, consumers' use of this law will help ferret 
out the unethical sellers of assistive devices. Since the buyer 
will have no obligation to keep a device that does not prove to 
be specifically fit for his or her particular needs, any incentive 
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for the seller to sell a device that the buyer does not really 
need or will not prove genuinely beneficial will be significantly 
reduced. 

If the diagnosis, selection and fitting is made by a person who 
is unrelated to the seller and has no financial interest in the 
sale, and if the sale is made by a supplier who does not partici-
pate in ( or charge for) diagnosis, selection and fitting, one of 
the exclusions will apply and the sale will not be covered. This 
is explained in greater detail below. 

While the new law confers additional rights on the buyer, the buyer, 
does not have an unqualified option to return the device. The 
buyer has a right to cancel only if: 

a) the device is not specifically fit for the par-
ticular needs of the buyer, and 

b) the buyer has returned the device for adjustment 
or replacement, and 

c) the seller has failed to adjust the device or, if 
appropriate, replace it with a device that is 
specifically fit for the buyer's particular needs. 

Whether the device is or is not specifically fit for the buyer's 
particular needs will always be a question of fact. The fact that 
the buyer sincerely believes that the device is unfit is relevant, 
but will never be conclusive, just as the fact that the seller 
believes that the device is fit will never be conclusive. In a 
dispute, the opinion of an unrelated third person will be helpful --
but again, never conclusive. As usually exists, the seller and 
buyer will work to resolve any differences to one another's satis-
faction. 

V -- New Written Warranty of Fitness  

The new law requires retail sellers to inform buyers of their 
rights at the time of the sale. The new law also requires that 
the terms of the warranty be expressed in writing, and that the 
essential provisions follow the language prescribed by the new 
law. 

The seller's warranty must contain the following language in at 
least 10-point bold type: 

This assistive device is warranted to be specifically 
fit for the particular needs of you, the buyer. If 
the device is not specifically fit for your particular 
needs, it may be returned to the seller within 30 
days of the date of actual receipt by you or comple-
tion of fitting by the seller, whichever occurs later. 
If you return the device, the seller will either 
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adjust or replace or promptly refund the total amount 
paid. This warranty does not affect the protections 
and remedies you have under other laws. 

The warranty also must conform to the existing federal warranty 
information disclosure regulations ( See Appendix B.). These regula-
tions require that warranties on consumer products must contain: 

* The warrantor's name and mailing address. 

* Who is protected by the warranty, including any 
limitations ( for example, a warranty protecting 
only the first owner). 

* Precisely what parts, components, or characteristics 
or properties the warranty covers and what it ex-
cludes. 

* What items or services the warrantor will pay for, 
and those, if any, for which the buyer must pay. 

* When the warranty term begins ( if other than the 
date of purchase). 

* The warranty's duration (measured, for example, 
by time). 

* Whom to contact to obtain warranty service ( in-
cluding names, addresses, and telephone numbers). 

* Step-by-step instructions to follow to obtain 
service. 

* Any expenses the buyer may be required to pay. 

The following sample warranty was drafted to comply with the new 
California law, as well as the existing federal warranty disclo-
sure regulations: 

LIMITED WARRANTY 

This new assistive device is warranted to be specifi-
cally fit for the particular needs of you, the buyer.  
If the device is not specifically fit for your partic-
ular needs, it may be returned to the seller within  
30 days of the date of actual receipt by you or comple-
tion of fitting by the seller, whichever occurs later.  
If you return the device, the seller will either  
adjust or replace the device or promptly refund the  
total amount paid. This warranty does not affect  
the protections and remedies you have under other  
laws. 

If you, the buyer, should return the device, we will, 
without charge and within a reasonable time, adjust 
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the device or, if appropriate, replace it with a 
device that is specifically fit for your particular 
needs. 

If we are unable to adjust or replace the device 
so that it is specifically fit for your particular 
needs, we will promptly cancel the sale and refund 
everything you have paid. 

This warranty only protects the original buyer, 
or the person known by us to be the first user for 
whom the device was purchased, and not any subse-
quent owner or other user of the device. 

We will do our best to provide you with a device 
that is specifically fit for your particular needs. 
If you have any problems or questions, phone or 
visit us without delay. 

NAME OF RETAIL SELLER 
Street Address of Retail Seller 

City, State and Zip Code 
Telephone Number 

The new law allows the retail seller to specify a warranty dura-
tion of 30 days or any longer period. If' 30 days is not enough 
to determine whether the device the seller provides is or is not 
specifically fit for the buyer's particular needs, the seller 
may insert a longer period and most retail sellers would do so 
as normal business practice. 

If a particular fitting requires more than 30 days to complete 
(or any longer period specified in the warranty), the buyer 
will have the rights conferred by the warranty until the actual 
completion of fitting. Inserting a more appropriate warranty 
duration in those kinds of transactions in which 30 days is in-
sufficient will help achieve a clearer understanding between the 
seller and the buyer. 

Physicians who prescribe assistive devices may also insist on a 
longer period of time within which the buyer may return the de-
vice if it proves to be unfit. As already explained, however, 
no provison of law obligates a seller to fill such a prescription. 

Federal warranty regulations ( See Appendix C..) also require the 
seller to make the warranty available for the buyer's inspection 
prior to sale by use of one or more of the following means: 

* Clearly and conspicuously displaying the text of 
the warranty near the product, and/or 

* Maintaining a binder or series of binders which 
contain copies of the warranties for the products 
sold in the particular department, and/or 

-6-

200



* Displaying the package of the product on which 
the text of the warranty is disclosed so that 
the warranty is clearly visible to the buyer 
at the point of sale, and/or 

* Placing a notice near the product which dis-
closes the text of the warranty and clearly 
identifies to the buyer the product to which 
the notice applies. 

VI -- New Implied Warranty of Fitness  

In addition to the written warranty, there is a new implied  
warranty that an assistive device is specifically fit for the 
particular needs of the buyer. Therefore, if the seller forgets 
to deliver the written warranty, the implied warranty will still 
apply. However, if a court should find that the failure to fur-
nish a written warranty was wilful, the buyer would be entitled 
to recover a penalty in the amount of three times the buyer's 
loss, plus a reasonable attorney's fee. 

VII -- Procedure Following the Sale  

If the buyer returns the device within the period specified in 
the warranty, the seller is required, without charge and within 
a reasonable time, to adjust the device or, if appropriate, re-
place it with a device that is specifically fit for the particular 
needs of the buyer. 

The device may be returned at any time within 30 days after the 
later of the following events: 

a) the date of the actual delivery of the device, 
or 

b) the date of completion of fitting by the seller. 

For example, if a device is sold on July 1, and actually delivered 
to the buyer on July 15, it may be returned for adjustment or re-
placement through August 15. If, however, the process of fitting 
only begins on July 15 and fitting is not completed until August 20, 
the buyer will be entitled to return the device for adjustment or 
replacement through September 20. 

Upon such return, the seller has ' the right to attempt to achieve 
a proper fitting, and may do so either by adjusting the device 
or by furnishing a replacement. The adjustment or replacement 
must take place within a reasonable time after the buyer has 
returned the device. What a " reasonable time" is depends on 
the particular circumstances. 
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The seller must actin good faith in honoring the buyer's rights, 
and the buyer too must act in good faith in enforcing such rights. 

If the seller does not adjust or replace the device so that it is 
specifically fit for the particular needs of the buyer, the seller 
is required to promptly refund to the buyer the total amount paid. 
In that event, the transaction is considered to be cancelled. 
The seller must promptly return to the buyer all payments and any 
trade-in or other consideration exchanged as part of the transac-
tion, and promptly cancel or cause to be cancelled all contracts, 
instruments and security agreements executed by the buyer in con-
nection with the sale. 

If a sale is cancelled, no fee or other charge may be imposed 
in connection with the purchase, fitting, financing or return of 
the device. 

In the case of a sale of a device to an individual, organization 
or agency known by the seller to be purchasing for the ultimate 
user of the device, the device must be specifically fit for the 
particular needs of the ultimate user. 

The new law also provides that the rights and remedies of the buyer 
cannot be waived and do not affect the seller's obligations or those 
of any other party under any other law. 

While the Song-Beverly Act generally requires product warrantors 
to maintain repair facilities, those provisions do not apply to 
assistive device warranties. 

VII -- Not Applicable to Certain Forms of Sale  

The new written and implied warranties do not apply to: 

a) sales which involve a retail sales price of less 
than $ 15; or 

b) catalogue and similar sales in which neither the 
seller nor any employee or agent nor any person 
related to the seller nor any person with a finan-
cial interest in the sale participates in the 
diagnosis of the buyer's condition or in the se-
lection or fitting of the device. 

The exemption of catalogue and similar sales will permit sellers 
who wish to do so to avoid the obligations of the new assistive 
device warranty ( but not the standard implied warranty. of mer-
chantability which applies to virtually all products sold at 
retail) by: 

a) avoiding any participation. in the diagnosis of 
the buyer's condition, or in the selection or 
fitting of the device, either on its own part 
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or on the part of any employee, agent, or other 
person with a business or other relationship with 
the seller, and 

b) avoiding any business relationship under which a 
person who has participated in the diagnosis of 
the buyer's condition or in the selection or fit-
ting of the device has a financial interest in 
the sale. 
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APPENDICES 

A - SONG-BEVERLY CONSUMER WARRANTY ACT 
(abridged) 

§ 1790. This chapter may be cited as the "Song-
Beverly Consumer Warranty Act." 
§ 1790.1. Any waiver by the buyer of consumer goods 

of the provisions of this chapter, except as expressly 
provided in this chapter, shall be deemed contrary to 
public policy and shall be unenforceable and void. 

§ 1790.2. If any provision of this chapter or the 
application thereof to any person or circumstance is held 
unconstitutional, such invalidity shall not affect other 
provisions or applications of this chapter which can be 
given effect without the invalid provision or application, 
and to this end the provisions of the chapter are 
severable. 

§ 1790.3. The provisions of this chapter shall not 
affect the rights and obligations of parties determined 
by reference to the Commercial Code except that, where 
the provisions of the Commercial Code conflict with the 
rights guaranteed to buyers of consumer goods under the 
provisions of this chapter, the provisions of this chapter 
shall prevail. 

§ 1790.4 The remedies provided by this chapter are 
cumulative and shall not be construed as restricting any 
remedy that is otherwise available, and, in particular, 
shall not be construed to supplant the provisions of the 
Unfair Practices Act. 

§ 1791. As used in this chapter: 
(a) "Consumer goods" means any new product or 

part thereof that is used or bought for use primarily for 
personal, family, or household purposes, except for 
clothing and consumables. "Consumer goods" shall 
include new and used assistive devices sold at retail. 

(b) "Buyer" or "retail buyer" means any individual 
who buys consumer goods from a person engaged in the 
business of manufacturing, distributing, or selling such 
goods at retail. As used in the subdivision, "person" 
means any individual, partnership, corporation, associ-
ation, or other legal entity which engages in any such 
business. 

(i) "Retail seller," "seller," or "retailer" means any 
individual, partnership, corporation, association, or 
other legal relationship which engages in the business of 
selling consumer goods to retail buyers. 

(m) "Assistive device" means any instrument, 
apparatus, or contrivance, including any component or 
part thereof or accessory thereto, which is used or 
intended to be used, to assist a physically disabled 
person in the mitigation or treatment of an injury or 
disease or to assist or affect or replace the structure or 
any function of the body of a physically disabled 
person. 

(n) "Catalogue or similar sale" means a sale in which 
neither the seller nor any employee or agent of the seller 
nor any person related to the seller nor any person with 
a financial interest in the sale participates in the diagnosis 
of the buyer's condition or in the selection or fitting of 
the device. 

§ 1791.1. As used in this chapter: 
(a) "Implied warranty of merchantability" or 

"implied warranty that goods are merchantable" means 
that the consumer goods meet each of the following: 

(1) Pass without objection in the trade under the 
contract description. 

(2) Are fit for the ordinary purposes for which such 
goods are used. 

(3) Are adequately contained, packaged, and labeled. 
(4) Conform to the promises or affirmations of fact 

made on the container or label. 
(b) "Implied warranty of fitness" means ( 1) that 

when the retailer, distributor, or manufacturer has reason 
to know any particular purpose for which the consumer 
goods are required, and further, that the buyer is relying 
on the skill and judgment of the seller to select and 
furnish suitable goods, then there is an'implied warranty 
that the goods shall be fit for such purpose and ( 2) that 
when there is a sale of an assistive device sold at retail in 
this state, then there is an implied warranty by the 
retailer that the device is specifically fit for the particular 
needs of the buyer. 

(c) The duration of the implied warranty of 
merchantability and where present the implied warranty 
of fitness shall be coextensive in duration with an express 
warranty which accompanies the consumer goods 
provided the duration of the express warranty is 
reasonable; but in no event shall such implied warranty 
have a duration of less than 60 days nor more than one 
year following the sale of new consumer goods to a 
retail buyer. Where no duration for an express warranty 
is stated with respect to consumer goods, or parts 
thereof, the duration of the implied warranty shall be 
the maximum period prescribed above. 

(d) Any buyer of consumer goods injured by a 
breach of the implied warranty of merchantability and 
where applicable by a breach of the implied warranty of 
fitness has the remedies provided •in Chapter 6 
(commencing with Section 2601) and Chapter 7 
(commencing with Section 2701) of Division 2 of the 
Commercial Code, and, in any action brought under 
such provisions, Section 1794 of this chapter shall apply. 

§ 1792. Unless disclaimed in the manner prescribed 
by this chapter, every sale of consumer goods that are 
sold at retail in this state shall be accompanied by the 
manufacturer's and the retail seller's implied warranty 
that the goods are merchantable. The retail seller shall 
have a right of indemnity against the manufacturer in 
the amount of any liability under this section. 

1792.2 (a) Every sale of consumer goods that are 
sold at retail in this state by a retailer or distributor who 
has reason to know at the time of the retail sale that the 
goods are required for a particular purpose, and that the 
buyer is relying on the retailer's or distributor's skill or 
judgment to select or furnish suitable goods shall be 
accompanied by such retailer's or distributor's implied 
warranty that the goods are fit for that purpose. 

(b) Every sale of an assistive device sold at retail in 
this state shall be accompanied by the retail seller's 
implied warranty that the device is specifically fit for 
the particular needs of the buyer. 
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§ 1793. Except as provided in Section 1793.02, 
nothing in this chapter shall affect the right of the manu-
facturer, distributor, or retailer to make express 
warranties with respect to consumer goods. However, a 
manufacturer, distributor, or retailer, in transacting a 
sale in which express warranties are given, may not limit, 
modify, or disclaim the implied warranties guaranteed 
by this chapter to the sale of consumer goods. 

§ 1793.02. (a) All new and used assistive devices sold 
at retail in this state shall be accompanied by the retail 
seller's written warranty which shall contain the following 
language: "This assistive device is warranted to be 
specifically fit for the particular needs of you, the buyer. 
If the device is not specifically fit for your particular 
needs, it may be returned to the seller within 30 days of 
the date of actual receipt by you or completion of 
fitting by the seller, whichever occurs later. If you return 
the device, the seller will either adjust or replace the 
device or promptly refund the total amount paid. This 
warranty does not affect the protections and remedies 
you have under other laws." In lieu of the words "30 
days" the retail seller may specify any longer period. 

(b) The language prescribed in subdivision (a) shall 
appear on the first page of the warranty in at least 
10-point bold type. The warranty shall be delivered to 
the buyer at the time of the sale of the device. 

(c) If the buyer returns the device within the period 
specified in the written warranty, the seller shall, 
without charge and within a reasonable time, adjust the 
device or, if appropriate, replace it with a device that is 
specifically fit for the particular needs of the buyer. If 
the seller does not adjust or replace the device so that it 
is specifically fit for the particular needs of the buyer, 
the seller shall promptly refund to the buyer the total 
amount paid, the transaction shall be deemed rescinded, 
and the seller shall promptly return to the buyer all 
payments and any assistive device or other consideration 
exchanged as part of the transaction and shall promptly 
cancel or cause to be cancelled all contracts, instruments, 
and security agreements executed by the buyer in 
connection with the sale. When a sale is rescinded under 
this section, no charge, penalty, or other fee may be 
imposed in connection with the purchase, fitting, 
financing, or return of the device. 

(d) With respect to the retail sale of an assistive 
device to an individual, organization, or agency known 
by the seller to be purchasing for the ultimate user of 
the device, this section and subdivision ( b) of Section 
1792.2 shall be construed to require that the device be 
specifically fit for the particular needs of the ultimate 
user. 

(e) This section and subdivision ( b) of Section 1792.2 
shall not apply to any sale of an assistive device which is 
a catalogue or similar sale or which involves a retail sale 
price of less than fifteen dollars($15). 

(f) The rights of remedies of the buyer under this 
section and subdivision ( b) of Section 1792.2 are not 
subject to waiver under Section 1792.3. The rights and 
remedies of the buyer under this section and subdivision 
(b) of Section 1792.2 are cumulative, and shall not be 
construed to affect the obligations of the retail seller or 
any other party or to supplant the rights or remedies of 
the buyer under any other section of this chapter or 
under any other law or instrument. 

(g) Section 1795.5 shall not apply to a sale of used 
assistive devices, and for the purposes of the Song-
Beverly Consumer Warranty Act the buyer of a used 
assistive device shall have the same rights and remedies 
as the buyer of a new assistive device. 

(h) The language in subdivision (a) shall not 
constitute an express warranty for purposes of Sections 
1793.2 and 1793.3. 

111793.1.  ( a) Every manufacturer, distributor, or 
retailer making express warranties with respect to 
consumer goods shall fully set forth such warranties in 
readily understood language and clearly identify the 
party making such express warranties. 

§ 1794. Any buyer of consumer goods injured by a 
willful violation of the provisions of this chapter or a 
willful violation of the implied or express warranty or 
service contract may bring an action for the recovery 
of three times the amount of actual damages and other 
legal and equitable relief, and, if the buyer prevails in 
any action brought under this section, he or she may be 
allowed by the court to recover as part of the judgment 
a sum equal to the aggregate amount of costs and 
expenses (including attorney's fees based on actual time 
expended) determined by the court to have been 
reasonably incurred by the plaintiff for or in connection 
with the commencement and prosecution of such action. 

§ 1794.2. The provision of Section 1794 authorizing 
the recovery of three times the amount of the buyer's 
actual damages shall not apply to either of the following: 

(a) A cause of action commenced or maintained 
pursuant to Section 382 of the Code of Civil Procedure 
or pursuant to Section 1781 of this code. 

(b) A judgment based solely on a breach of the 
implied warranty of merchantability, or, where present, 
the implied warranty of fitness. 

§ 1794.3. The provisions of this chapter shall not 
apply to any defect or nonconformity in consumer 
goods caused by the unauthorized or unreasonable use 
of the goods following sale. 

§ 1795.6. ( a) Every warranty period relating to an 
implied or express warranty accompanying a sale or 
consignment for sale of consumer goods selling for fifty 
dollars ($50) or more shall automatically be tolled for 
the period from the date upon which the buyer either 
(1) delivers nonconforming goods to the manufacturer 
or seller for warranty repairs or service. 

§ 1796.5. Any individual, partnership, corporation, 
association, or other legal relationship which engages in 
the business of providing service or repair to new or used 
consumer goods has a duty to the purchaser to perform 
those services in a good and workmanlike manner. 

B —.FEDERAL TRADE COMMISSION DISCLOSURE 
REGULATIONS (Abridged) 

§ 701.2. Scope. The regulations in this part establish 
requirements for warrantors for disclosing the terms and 
conditions of written warranties on consumer products 
actually costing the consumer more than $15.00. 

§ 701.3. Written warranty terms. (a) Any warrantor 
warranting to a consumer by means of a written 
warranty a consumer product actually costing the 
consumer more than $15.00 shall clearly and conspicu-
ously disclose in a single document in simple and readily 
understood language, the following items of information: 
(1) The identity of the party or parties to whom the 
written warranty is extended, if the enforceability of the 
written warranty is limited to the original consumer 
purchaser or is otherwise limited to persons other than 
every consumer owner during the term of the warranty; 
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(2) A clear description and identification of products, 
or parts, or characteristics, or components or properties 
covered by and where necessary for clarification, 
excluded from the warranty; 

(3) A statement of what the warrantor will do in the 
event of a defect, malfunction or failure to conform 
with the written warranty, including the items or 
services the warrantor will pay for or provide, and, 
where necessary for clarification, those which the 
warrantor will not pay for or provide; 

(4) The point in time or event on which the 
warranty term commences, if different from the 
purchase date, and the time period or other measure-
ment of warranty duration; 

(5) A step-by-step explanation of the procedure 
which the consumer should follow in order to obtain 
performance of any warranty obligation, including the 
persons or class of persons authorized to perform 
warranty obligations. This includes the name(s) of the 
warrantor(s), together with: the mailing address(es) of 
the warrantor(s), and/or the name or title and the 
address of any employee or department of the warrantor 
responsible for the performance of warranty obligations, 
and/or a telephone number which consumers may use 
without charge to obtain information on warranty 
performance; 

(6) Information respecting the availability of any 
informal dispute settlement mechanism elected by the 
warrantor in compliance with Part 703 of this subchapter; 

(7) Any limitations on the duration of implied 
warranties, disclosed on the face of the warranty as 
provided in Section 108 of the Act, accompanied by 
the following statement: 

Some states do not allow limitations on 
how long an implied warranty lasts, so 
the above limitation may not apply to 
you. 

(8) Any exclusions of or limitations on relief such as 
incidental or consequential damages, accompanied by 
the following statement, which may be combined with 
the statement required in sub-paragraph ( 7) above: 

Some states do not allow the exclusion or 
limitation of incidental or consequential 
damages, so the above limitation or 
exclusion may not apply to you. 

A statement in the following language: 

The warranty gives you specific legal 
rights, and you may also have other rights 
which vary from state to state. 

(b) Paragraph (a)(1) - (9) of this Section shall not 
be applicable with respect to statements of general 
policy on emblems, seals or insignias issued by third 
parties promising replacement or refund if a consumer 
product is defective, which statements contain no 
representation or assurance of the quality or performance 
characteristics of the product; provided that ( 1) the 
disclosures required by paragraph (a)(1) - (9) are 
published by such third parties in each issue of a publica-
tion with a general circulation, and ( 2) such disclosures 
are provided free of charge to any consumer upon 
written request. 

(9) 

C - REGULATIONS ON PRE-SALE AVAILABILITY 
(Abridged) 

§ 702.2. Scope. The regulations in this part establish 
requirements for sellers and warrantors for making the 
terms of any written warranty on a consumer product 
available to the consumer prior to sale. 

§ 702.3. Pre-sale availability of written warranty 
terms. The following requirements apply to consumer 
products actually costing the consumer more than 
$15.00: (a) Duties of the seller. Except as provided in 
paragraphs (c) - (d) of this section, the seller of a 
consumer product with a written warranty shall: 

(1) Make available for the prospective buyer's 
review, prior to sale, the text of such written warranty 
by the use of one or more of the following means: 

(i) clearly and conspicuously displaying the text of 
the written warranty in close conjunction to each 
warranted product; and/or 

(ii) maintaining a binder or series of binders which 
contain(s) copies of the warranties for the products 
sold in each department in which any consumer product 
with a written warranty is offered for sale. Such 
binder(s) shall be maintained in each such department, 
or in a location which provides the prospective buyer 
with ready access to such binder(s), and shall be 
prominently entitled "Warranties" or other similar title 
which clearly identifies the binder(s). Such binder(s) 
shall be indexed according to product or warrantor and 
shall be maintained up to date when new warranted 
products or models or new warranties for existing 
products are introduced into the store or department by 
substituting superseding warranties and by adding new 
warranties as appropriate. The seller shall either: 

(a) display such binder(s) in a manner reasonably 
calculated to elicit the prospective buyer's attention; or 

(b) make the binders available to prospective buyers 
on request, and place signs reasonably calculated to elicit 
the prospective buyer's attention in prominent locations 
in the store or department advising such prospective 
buyers of the availability of the binders, including 
instructions for obtaining access; and/or 

(iii) displaying the package of any consumer product 
on which the text of the written warranty is disclosed, 
in a manner such that the warranty is clearly visible to 
prospective buyers at the point of sale; and/or 

(iv) placing in close proximity to the warranted 
consumer product a notice which discloses the text of 
the written warranty, in a manner which clearly 
identifies to prospective buyers the product to which 
the notice applies; 

(2) Not remove or obscure any warranty disclosure 
materials provided by a warrantor, except: 

(i) where such removal is necessary for store 
window displays, fashion shows, or picture taking; or 

(ii) where the seller otherwise, through means 
provided for in sub-paragraph ( 1) above, makes the 
terms of the warranty information available to the 
consumer. 

(b) Duties of the warrantor. ( 1) A warrantor who 
gives a written warranty warranting to a consumer a 
consumer product actually costing the consumer more 
than $ 15.00 shall: 

(i) Provide sellers with warranty materials necessary 
for such sellers to comply with the requirements set 
forth in paragraph ( a) of this section, by the use of one 
or more by the following means: 

(A) Providing a copy of the written warranty with 
every warranted consumer product; and/or 

(B) Providing a tag, sign, sticker, label, decal or other 
attachment to the product, which contains the full 
text of the written warranty; and/or 

(C) Printing on or otherwise attaching the text of 
the written warranty to the package, carton, or other 
container if that package, carton or other container is 
normally used for display purposes. If the warrantor 
elects this option a copy of the written warranty must 
also accompany the warranted product; and/or 

(D) Providing a notice, sign, or poster disclosing the 
text of a consumer product warranty. 

If the warrantor elects this option, a copy of the 
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written warranty must also accompany each warranted 
product. 

(ii) Provide catalog, mail order, and door-to-door 
sellers with copies of written warranties necessary for 
such sellers to comply with the requirements set forth in 
paragraphs ( c) and ( d) of this section. 

(2) Sub-paragraph ( 1) of this paragraph ( b) shall not 
be applicable with respect to statements of general 
policy on emblems, seals or insignias issued by third 
parties promising replacement or refund if a consumer 
product is defective, which statements contain no 
representation or assurance of the quality or performance 
characteristics of the product; provided that ( i) the 
disclosures required by 701.3(a)(1) - (9) are published 
by such third parties in each issue of a publication with 
a general circulation, and ( ii) such disclosures are provided 
free of charge to any consumer upon written request. 

(c) Catalog and Mail Order Sales. ( 1) For purposes 
of this paragraph: 

(i) "Catalog or mail order sales," means any offer 
for sale, or any solicitation for an order for a consumer 
product with a written warranty, which includes 
instructions for ordering the product which do not 
require a personal visit to the seller's establishment. 

(ii) "Close conjunction" means on the page 
containing the description of the warranted product, or 
on the page facing that page. 

(2) Any seller who offers for sale to consumers 
consumer products with written warranties by means of 
a catalog or mail order solicitation shall: 

(1) clearly and conspicuously disclose in such catalog 
or solicitation in close conjunction to the description of 
warranted product, or in an information section of the 
catalog or solicitation clearly referenced, including a 
page number, in close conjunction to the description of 

warranted product, or in an information section of the 
catalog or solicitation clearly referenced, including a 
page number, in close conjunction to the description of 
the warranted product, either: 

(A) the full text of the written warranty; or 
(B) that the written warranty can be obtained free 

upon specific written request, and the address where 
such warranty can be obtained. If this option is elected, 
such seller shall promptly provide a copy of any written 
warranty requested by the consumer. 

(d) Door-to-door sales. ( 1) For purposes of this 
paragraph: 

(i) "Door-to-door sale" means a sale of consumer 
products in which the seller or his representative 
personally solicits the sale, including those in response to 
or following an invitation by a buyer, and the buyer's 
agreement to offer to purchase is made at a place other 
than the place of business of the seller. 

(ii) "Prospective buyer" means an individual 
solicited by a door-to-door seller to buy a consumer 
product who indicates sufficient interest in that 
consumer product or maintains sufficient contact with 
the seller for the seller reasonably to conclude that the 
person solicited is considering purchasing the product. 

(2) Any seller who offers for sale to consumers 
consumer products with written warranties by means 
of door-to-door sales shall, prior to the consummation 
of the sale, disclose the fact that the sales representative 
has copies of the warranties for the warranted products 
being offered for sale, which may be inspected by the 
prospective buyer at any time during the sales 
presentation. Such disclosure shall be made orally and 
shall be included in any written materials shown to 
prospective buyers. 

J 
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STATE OF CALIFORNIA—STATE AND CONSUMER SERVICES AGENCY EDMUND G. BROWN JR., Governor 

€nmer 
A1IS 

rSCDDTMC1,JT OF 

ROM 50.9 

1020 N STREET, SACRAMENTO, CALIFORNIA 95814 

(916) 322-4292 

July •7, 1980 

Mr. Gene C. Jones 
Executive Vice-President 
Hittenbergers 
1117 Market Street 
San Francisco, CA 94103 

Dear Mr. Jones: 

Thank you for your letter regarding your experiences 
with California's Assistive Device Warranty Law, SB 1190 
(.Sieroty), Statutes of 1979, Chapter 1023. 

As we have indicated before our Department will be 
glad to discuss demonstrated problems encountered by busi-
nesses affected by SB 1190, and to consider proposed amend-
ments to the new law. The Legislature will be recessed 
from July 11 to August 18 and will adjourn after completion 
of business on August 31. We will be glad to meet with 
you during those times. 

Please feel free to contact me to schedule a meeting at 
your convenience. We look forward to working with you. 

cc: 

Sinçre1y, 

EVE F SHBEIN 
Legislative Coordinator 

Senator Alan Sieroty 
Richard B. Spohn, Director 
Department of Consumer Affairs 

208



OR THO TIC & PROSTHETIC SERVICES 

am.rêcon 
o,IholIC & 

'VIII 
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aa.OcIaton 

flittenbergers SINCE 1902 

June 10, 1980 

Mr. Steve Fishbein 

Legislative Coordinator 

Department of Consumer Affairs 

1020 N Street 

Sacramento, California 95814 

Dear Mr. Fishbein: 

CORPORATE OFFICE 

111 7 Market Street 

SAN FRANCISCO, CA 94103 

(415)6214244 - 

As of this date, I have no reported problems in dealing 

with the new warranty law where it has been implemented. I 

am informed that most physicians' offices are not complying 

with the law. Also, I have not researched whether the long-

term care facilities are aware of the ramifications. 

One major area of conflict that we are having is in the 

area of spinal cervical bracing where the devices we fit are 

extremely uncomfortable to a patient. I would appreciate an 

opportunity to demonstrate and review these problems with the 

appropriate staff member. 

Please contact me at your earliest convenience. 

GCJ:ck 

Gene C. Jones 

Executive Vice-President 

cc: Senator Alan Sieroty 

Richard B. Spohn, Director 

Dick Elbrecht, Supervising Attorney 

Candis Cohen, Legislative Analyst 

Nick Medeiros 

CERTIFIED B'.' THE AMERICAN BOARD FOR CERTIFICATION IN ORTHOTICS AND PROSTHETICS 209
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Revised - 9/5/79 

SB 1190 

ASSEMBLY THIRD READING 

SB  1190  (  Sleroty  ) As !.mended: September 5, 1979 

SENATE VOTE: 26-0 

ASSEMBLY ACTIONS: 

COMMITTEE  L. E., & C. A. VOTE 7-0  COMMITTEE VOTE 

Ayes: Ayes: 

Nays: Nays: 

DIGEST  

The Song-Beverly Consumer Warrant Act requires retailers and distributors 
selling consumer goods at retail  guarantee ( by implied warranty) that those 
goods are suitable to the buyer If the retailer or distributor has reason to know 
that the goods are required for a specific purpose and that the buyer is relying 
on the retailer's or distributor's skill or judgment in furnishing suitable 
goods. 

This bill requires retail sales of assistive devices" for the p'.yslcally ban-
lcappeto be guaranteed to fit the particular needs of the buyer. 

Specifically, the bill: 

1) Defines "assistive device" as any instrument used to assist a phyc  

disabled person in mitigating or treating an injury or disease or 
r1SS1S'.i"() my "odily function. An assistive device may be used to eplace 
any part of the human body. 

2) Defines the term "catalog or similar sale" and eAempt catalog purchases of 
ess than $15 of assistive devices from having to be gua,dnteed to fit the 
particular needs of the buyer. 

3) Requires retailers of assistive devices to guarantee, by implied warranty, 
thaT_ such device are specifically fit for the particular needs of the buyer. 

4) Requires all new and used assistive devices sold at retail to be accompanied 
by a ,irltten warranty which specifies that the prodnict is to fit the par-
ticular needs of the buyer and can he returned within 30 days for adjustment, 
replacement, or refund of moneys paid, if found to be unsuitable. The period 
i'iy be more than 30 days if the retailer so specifies. 

5) specifies that an assistive device may be returned to the retailer within the 
pr'lod of time specified in the warranty. 

- continued - 

ASSEMBLY OFFICE OF RESEARCH SU 1190 
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SB 1190 
Page Z 

FISCAL EFFECT  

No fiscal effect expected on state or local government. Undetermined cost to 
retailers of assistive devices for supplying written warranties to the physically 
handicapped. 

CONIENTS  

The Assembly Labor, Employment, and Consumer Affairs Committee analysis states: 

The basic problem with assistive devices seems to be one of fit, rather than 
one of defects in the products. Because these devices are strapped on, 
worn, or used with the body, it's important that they be comfortable, that 
they do not chafe, and that they be the proper size. Sometimes these things 
cannot be discovered until the product has been in use while (e.g., a 
prosthetic device may be comfortably snug on a cold morning when purchased, 
but unreasonably tight after a hot afternoon of walking). This bill guaran-
tees that the seller will make an effort to ensure the equipment fits 
properly. 

The definition of TMassistive device' in the bill is quite broad. It would 
not only cover artificial limbs, but also walkers, wheelchairs, and perhaps 
glasses. 

There are approximately 1.8 millioi Californians who have some form of phy-
sical disability. Approximately 700,000 of these us assistive devices, 
exc luding eyeglasses. 

Should ' anguage be added which clarifies that It is the Judgment of the buyer, 
rather than that of the seller, which will prevail in a dispute roncerning proper 
fit and a refund of money. 

9/6119 ASSEMBLY OFFICE OF RESEARCH SB 1190 
22/cd/AFA-13-79,80 Page 2 
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SB 1190 (Sieroty) S 
As amended May 21 B 
Civil Code 

WARRANES 
-ASSIi tv uViCES-

HISTORY 
to Source: Department of Consuirr Affairs 

Prior Legislation: None 

1 
1 
9 
0 

Support: Department of Rehabilitation, Easter Seal 
Society, Calif. Ass'n, for the Physically 
ndiappe', San Francisco Independent 

Living Proj 3ct, United Cerebral Palsy of 
San Francisco, Center for the Disabled 
(Garden Grove), Center for Independent 
Living (Berkeley), Bay Area Gray Panthers, 
Disabled Resources (Long Beach) 

Opposition: No Known 

PURPOSE 

Existing law provides for the enforcement by the 
consumer of implied warranties of merchantability, 
implied warranties of fitness, and express warranties. 
However, there is no requirement that the retailer 
of an "assitive device" supply either an implied 
warranty or an express warranty with the device. 

This bill would provide as a matter of law that 
the retailer makes an implied warranty of fitness 

I
with every sale of an " as.istive de,.-ice." It also 
would require the retailer to give &a express warranty 
that the device was specifically fit for the particular 
needs of the buyer and, if not, that it could be 
returned to be "cured" or for reimbursement. 

The purpose of the bill is to place greater reaspon-
sibility on the retailer of "assistive devices" cc, 
make sure that the devices they sell properly fit 
the needs of their custumers. 

(More) 
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SB 1190 (Sieroty) 
Page Two 

COMMENT 

1. Definition of " assistive device" go-

The Lj1l defines " assistive device" as an 
in2trument, apparatus, or contrivance designed 
to assist a physically disabled person in coping 
with his disability. 

2. Need for.the bill  

Proponents claim that buyers of assistive devices, 
many of which are quite expensive, frequently 
find that the particular device they bought is 
not suited fur their pu.ticular disability. 
In such circumstances retailers have disclaimed 
any responsibility. 

3 Existing warranty ob1iationa  

Under the U.C.C. and the Song-Beverly Consumer 
Warranty Act, a retailer makes an implied warranty 
of fitness if he has reason to know at the time of 
sale that the goods are required for a particular 
purpose and that the buyer is relying on his 
judgment to select the proper product. 

This bill would statutorily assume that the 
retailer of an assistive device would always 
have reason to know that the device was required 
for a particular purpose and that the buyer was 
relying on his judgment to select the proper 
device, and so it would impose the implied 
warranty of fitness obligation on every retail 
sale f such a device. 

Under existing law neither a manufacturer nor a 
retailer is required to make an express warranty. 
If he does, however, he is obligated to live up 
to the terms of that warranty. Most assistive 
devices are sold with an express warranty from 
the manufacturer, but that warranty only covers 

(More) 
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SB 1190 (Sieroty) 
Page Three 

defecto in the manufacturing process, not erro.s 
of judgment by the retailr in supplying a 
particular device to a particular customer. 

4. Mandator exress war:antZ 

This bill woula require the retailer of an 
ass istive device to provide an express warranty 
to every buyer. The only other prcduct which 
must, under California law, be accompanied by 
an expresi warranty with specified content is a 
mobi lehome. 

The warranty required under this bill would have 
to contain the following language: "This 
device is warranted to be specifically fit for 
the particular needs of the buyer and may be 
returned to the seller within 30 days of the date 
of actual receipt by the buyer if the device 
is not specifically fit for the particular needs 
of the buyer." 

Aside frr'n being repetitious, this language does 
not indicate to the buyer what his remedies would 
be if he did return the device. 

SHOULD VOT THE TEXT OF THE WARRANTY INCLUDE THE 
OBLIGATIONS OF THE RETAILER PRESCRIBED BY LAW? 

5.Obliqations of the retailersu9ested amendment 

The language of the bill requires the retailer 
to " cure" either the product or the tiansaction 

by furnishing a 
"conforming device" within a reasonable time or 
by reimbursing to the buyer the money he paid. 
The language is unclear and would be subject to 
misinterpretation. 
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SB 1190 (Sieroty) 
Page )'our 

S 
B 

1 
£tiested amendment: On pages 4 and 5, strike out 1 
suivtion tJ presently in the bill and insert: 9 

(d) If the buyer returns the device within 30 
days, the seller shall, within a reasonable 
time, repair it or replace it with a similar 
device so that it is specifically fit 
for the particular needs of the buyer. 
If the seller does not repair or replace 
the device, he shall refund to the buyer the 
total amount paid to 1dm for the purchase 
of the device. 

6. Jpplication to new 2oods only  

As drafted SB 1190 would only apply only to the 
sale of new asiUstive devices, and would not 
affect the sale of used devices. Rcwever, a 
letter from Steve Fishbein, Legislative Coordinator 
for the Department of Consumer Affairs, indicates 
the Department's intent to cover the sale of 
used devices as 'ell. If so, additional language 
would be necessary. 

S 

0 
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SB 1190 (Sieroty)  

SLLI': Assistive device warranties 

- Senate Judiciary committee 
Aiesday, May 22, 1979 
1:30 p.m. and 7:00 p.m. 

SB 1190 would require that assistive devices sold a retail be specifically covered by 
express and =plied warranties that insure that the devices are specifically fit for the 
individual needs of the buyer. If the device is fcund not specifically suited for the 
prdaser, it could be rethrr1 within 3C days to the seller. T he seller would then 
be r"quired La flake necessary adjustments or replacements. If the seller does not cure 
the problem, reint*irsiant wou.M be available. 

The definition of "assistive device" is int1 to oaver devices which wmld assist 
a person with a physical usability .'.i.'his would include, but not be limited to, near-
ing aids, braces, crutches, wte1chai.rs, and prosthetic devices. 

T he i irtm of proper fit and utilization of an assistive device is vital to a 
disabled person's nonital functioning. A high marketplace standard of quality assur-
ance would be enairaged and required by the establishment of this specific warranty. 

By including " assistive devices" in the legal definition of " nsre' goods," more 
specific pwttion is available to consumers of these devices. This will be a vital 
marketplace prot'ction for those who use such devices to assist a physical disability. 
The essential tine element necessary for physical ntbility and aPsistnce would be bast. 
served thzoigh the initial cetail purchase level and not by subsequent lengthy and costly 
civil remedies. Furtiea, pers&s with disabilities are not always in a position to ef-
fectively assert their rights under existing law. 

Pccording to stati stics from the California 1partnent of Rehabilitation: 

—Approximately 1.8 million Californians have physical dis)'ilities 

—Over 700,000 Californians use 3ssistive d--vices, excluding eyeglasses (1977) 

—'the avera presoriptirn manual tic.hair costs $300-$2,000 

—An average el&tric wba.Lchair costs approximately $l5O0-$3,5)0 (de3erit upon the 
extant of disability) 

SUPPORrERS 

Easter Seal Soci 
California Ass&e = Aon for the Pnysically Handicapped 4CI'Tt) 
Sari Franciwo 724opwkient Living Project, 
United Cerebral Palsy of Sari Fracis'o. 
Center for the Disabled (( rn Grove)' 
Center for Ir]epe1ent Living (Berkeley), 
Bay Area ay Panthers, 
Disabled Resources (Ing Beach),, 
;idult Iiz3epeiz]ence Develoxint Center (Caitpbefl), 
Mt. Diako Rehabilitation Center, 
Vreo ASSC0rI of the Physically Handicapped Se'vice Center 

Stte-Betsent. ef Oetwr Mf. 
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AMENDMENTS TO SENATE BILL NO. 1190 

AS AMENDED IN THE SENATE MAY 21, 1979 

AMENDMENT 1 

on page 4 of the printed bill, as amended in 

the Senate May 21, 1979, strike out lines 22 to 40, 

inclusive, and strike out page 5, and insert: 

1793.02. ( a) All new and used assistive devices sold 

at retail shall include the retail seler's express warranty 

which shall contaLi the following language: " This assistive 

device is waranted to be specifically fit for the particular 

needs of you, the buyer, and may be returned to the seller 

within 30 days of the date of actual receipt by you if r.he 

device is not specifically fit for your particular needs. 

If ou return the device, the seller will either aijust or 

replace the device or promptly refund the total amount paid." 

(b) The language prescribed in subdivision ( a) rhall appea.. 

on the first gage of the warranty in at least 10-point bold 

type. 

(c) If the buyer returns the device within 30 days, the 

seller shall, within a reasonable time, adjust the C.-,,rice or, 

if appropriate, replace it with a device th.t is specifically 

fit for the particular needs of tha buyer. If the seller does 

not adjust or replace the device so that it is specifically 
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fit for the particular needs of the buyer, the seller shall 

promptly refund to the buyer the total aznctt paid. 

(d) The rights and remedies conferred on the buyer under 

Section 1792.2 and this Section 1793.32 are cumulative, and 

shell not be construed to affect the obligations of the retail 

seller or any other party or to supp1oit the rights or 

remedies of the buyer un(r any other section of this chapter 

or under any other law or instrument. 

-0--
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tJIA t UJ!'II I itt UN ..iuUiU ART  

a l?T1 (Sieroty) B 
As aanded May 23. 
Civil Cede 

1 
WARRANTIES 3. 

-ASSISPIVE DEVICES- 9 
0 Wource: HISTORY 

Department of Consumer Affairs 

Prior Legislation: None 

Support: Department of Rehabilitation, Easter Seal 
Society, Calf,. Me'n. for the Physically 
Handioapped. San Francisco Independent 
Living Projeàt., United Cerebral Palsy. of 
San Franr c4o, Center for the. Disabled 
(Garden Grove), Center for Independent 
Living (Berkeley), Bay Area Gray Panther., 
Disabled Resources (Long Beach) 

oppositions No Known 

PURPOSE 

Existing law provides for the enforcement by the 
consumer of implied warranties cc merchantability, 
implied warranties of fitness, and express warranties. 
iowever, there is no requirement that the retailer 
of an wassistive device* supply either an içli.d 
warranty or an express warranty with the device. 

This bill would provide as a matter of law that 
the retailer makes an implied warranty of fitness 

W ,-

th every sale or an " assistive device. 0 It also 
uld require the retailer to give an express warranty 
at the device was specifically fit for the particular 

needs of the buyer and, if not, that it could be 
returned to be "cured" or' for reimbursement. 

The purpose of the bill is to place greater reaspon-
iibiliy on the retailer of "assistive devces" to 
make sure that the devices they sell proprly fit 
the needs of their- cuatomerR. 

(More) 
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SD i19O (Sieroty) 
Page Two B 

3. 
C1IMENT 

9 
1. Definiticn of "assistive devicew 0 

The bill, defines " assistive deviceff as an 
instrument, apparatus, or contrivance designed 
to assist a physically disabled person in coping 
with his disability. 

2.. Need for the bill  

Proponents claim that buyers of assistive devices, 
many of which are quite expensive, frequently 
find that the particular device they bought is 
not suited frr their particular disability. 
In such circumstances retailers have disclaimed 
any responsibility. 

3. Existing warranty obligations  

Under the U.C.C. and the Song-Beverly consumer 
Warranty Act, a retailer makes an implied warranty 
cf fitness if he has reason to know at the time of 
sale that the goods are r'.utred for a particular 
purpose and that the buyer is relying on his 
judgment to select the proper product. 

This bill would statutorily assume that the 
retailer of an assietive device would always 
have reason to know that the device was required 
for a particular purpose and that the buyer was 
relying on his judgment to select the proper 
device, and so it would impose the implied 
warranty of fitness obliqation on every retail 
sale of such a device. 

under ltij law neither a manufacturer nor a 
retailer is required to make an express warranty. 
:f h Lu's, however, he is obliqatej to live up 
to the I nxms of that warranty. Most assistive 
device " nre mold with an express warranty from 
the maii'st ie't iire't, but that warranty only covers 

(More) 221



SB llO (Sieroty) 3 
Page Three 

1 
defects in the nanuacturin process, not errors 
of judgment by the retailer in supplying a 9 
particular device to a particular customer. 0 

4. Mandator,X express warranty 

This bill would require the retailer of an 
ass istive device to provide an express warranty 
to every buyer. The only other product which 
rust, under California law, be &cr panisd by 
an express warrantwith specified ccntent is a 
xnobilehome. 

The warranty required under this bill would have 
o contain th.. llc,ing language: This 
device is warranted to be specifically fit for 
the particular needs of the buyer and may be 
returned to the seller within 30 days of the date 
of actual receipt by the buyer if the device 
is not specifically fit for the particular needs 
cf the buyer.' 

Aside from being repetitious, this language doss 
not indicate to the buyer .'hat his remedies would 
be if he did return the device. 

SHOULD NOT THE TEX' OF THE 'WARRANTY INCLUDE THE 
OBLIGATIONS OF THE fiE'rAXLER PRESCRIBED By LW7 

• obligations of the retaile--susted amendment 

The language of the bill requires the retailer 
to cure" either the product or the transaction 

by furnishing a 
'conforming device' within a reasonable time or 
by reimbursing to the buyer the money he paid. 
The language is unclear and would be subject to 
misinterpretation. 

(More) 222



SB 1190 (Sieroty) 8 
a;e tour I 

1 
Suggested amendment., 'On' pages 4 and 5, strike out I 
stiiv.31On ai presently in the-bill and insert: 9 

ci) If the buyer returiie the device within 30 
days, the seller shall, within a reasonable 
time, repair it or replace it with a similar 
device so that it is specifically fit 
for the particular needs of the buyer. 
If the seller does not repair or replace 
the device, he shall refund to the buyer the 
total amount paid to him for the purchase 
of the device. 

6.  1ication to new cwoods only 

As drafted SB 3.190 would only apply only to the 
sale of new assistive devices, and would not 
affect the sale of used devices. Uevsr, a 
leter from Steve Fishbein, Legislative Coordinator 
for the Department of Consumer Affairs, indicates 
the )epartment's intent to cover the asia of 
zsed devices as well. If so, additional language 
would be necessary. 
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RECORD I 
JUN 211979 79172 13:35 

JO SF: 0 12617 PAGL HO. 1 
SubstantivA 

ANJSHTS 10 FNAT;; DILL NO. 1190 
AS AMENDED IN SENATE MAY 31, 1979 

Amendment 1 
On page 5 of the printed bill, as amended in 

Senate May 31, 1979, strike out line 7 and insert: 

rt?tdil in this state Shdll be accompanied by the retail 
seller's written uarranty 

Amendment 2 
On paye 5, strike out line 15 and insert: 

the total amount paid. 
This warranty does not affect the protections 

and remedies you have under other lays." 
In lieu of he words " 30 days" the retail, seller 

may specify any longer period. 

Amendment 3 
On patje 5, line 18, itt.er " type." insert: 

The warranty shall be delivered to the buyer at the time 
ot the sale of the device. 

Ainefldntent 4 
(iii page 5, strike out lines 26 and 27 and 

insert 

(.1) With respect to he retail sale ot an 
assinti ye device to an individual, organization, or agency 
known by tie.. seller to ce purcltasinq for the ultimate user 
of thifl dtv ice, tii js section intl subdivision ( 0) of Section 
1/92.2 sItu 11 uc coiitrurl to ceCJuire that the device be 
specit ical Ly tit. br the particular needs of the ultimate 
user. 

(i') The ri'jItts und remedies of the buyer under 
ti is sect ion a ltd subd iv is ion ( 1)) oL Scct ioji 1792. 2 ate not 
subject to waiver under section 1792.3. The rights and 
I. emed i; of the buyer under this  sect Lou and subd ivision 
(b) ot S'c:tx',ti 1192.2 are cumui.utive, and 

A itir. fl(I tiC itt. ') 

0 1i 'tL (.. ' , ii (. c r 1.1 uic .11 , ii se L t 

t ;e; 11 OIL 1 1')',. 5 sI 11 Liti I ip jily t. 0 .1 5.t Ic Of 
4 •s is u ,' e, atil Le tite w I. ot t. he 
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79172 13:35 
RECOHD I 5() F: RN 012667 PACE NO. 2 

Son-Beveriy Coilsuwer WaL.iaty Act the buyer of a used 
assistive thvice L'a11 have the same rights and remedies 
as the buyer of a new assistive device. 

() The language in subdivision (a) shall not 
constitute an express warraflty for purposes of Sections 
1793.2 and 173.3. 

-0-
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CILIFORN11 PIRILYZED VETERANS ISSOCIATION 
Member of the Paralyzed Veterans of America, Inc./Chartered by U. S. Congresz 

Main Office-
V.A. HOSPITAL 
LONG BEACH, CALIFORNIA 
Phone (213) 498.23U 

Honorable Bill t.ockyer 
Hetnber of the Assembly 

State Capitol, Room 2091 
Sacramento, California 95814 

Dear Assemblyman Lockyer 

Mailing Address 
5901 EAST 7th STREET 
LONG BEACH, CALIFORNIA 90822 

21 June 79 

We are raking this opportunity to register our 
strong support for SB 1190 sponsorei by Senator Alan Siroty. 

Veterans and non- veterans alike who have received 
spival cord injuries resulting in the continuing trauma of 
paraplegia and quadriplegia face enormous financial problems. 

They not only budget monis to support their 
families on their meager incomes but also budget monies to 
support their czastrophic disabilities. 

Any legislation that would cage this financial 
burden would be welcomed. 

We respectfully urge you to support SD 1190 when 
It -o;'us he forr the Asenh 1.-y Labor, Employment and Consumer 
•N fCtirs (Oiftlt.i tee on Tuesday 3 July 79, 

In cc r c 

Itt I..' \••' 
jr ( % 

C '\' A I' t- . I 

k lh 

J 1.uu)h'g1e It Un 

It- i i 41y:r- 'I V.- 'eru ol Ari. i. .i Is n rionprofil c.iu/ t.Oii <Ipd.& o fu ihc,r nçj the "c;I% 
erernn, I. drnr,cJenp titI All ChLtf*PhIC1Uy li I U1t U(JIi S-0 1vice, CdJCatiOr'i nedc,l 

'est MCI , iric.f he eIi'nn.,ron of ,rchjtc ura I b4tru 226
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honorable Bill Lockyer 
iThrm.. Assembly Labor, Emp. 
Cosuater Affairs Comm 
tat Capitol, Room 2091 
acrenento, CA 93814 

REGIONAL 
COALITION FOR 
HANDICAPPED 
C ITIZENS, INC 

June 20, 1979 

Dear Assemblyman Lockyer, 

On July 3rd at 1:30, your Conittee on Labor, ftp1oyment 
and Conaunr Affairs will be bearing SR 1190, Ssnabor 
Sier'oty, relating to consemer warranty on assistive 
devices used by handicapped members of our society. 

Because I will be renvering from additional corrective 
surgery at that time I will not be able to appear before 

committee to present my testimony in favor of this 
'nll. As I have been obliged to do on other accessions 

am, presenting my testimony in writing and would appreci.. 
ate your having it reuzi into the records of the h*rir 
on tha bill. 

Hr. Chairman and members of the Conisittss my experience 
as a purchaser and user of adaptive daviosa during the 
last seven years, as a result of a near fatal automobile 
accident, and in addition my experiences during the Last 
16 years with various types of adaptive davioss which I 
purchased for my daughter as she Vow and progzaad from 
a non-ambulatory condition to her present ambulation with 
the aid of a wheel chair and walker I feel that I an 
qualified to express my concern witt not only the menu-
Uactu'sd product, but also the fact that quite frequently 
tt pouct becus deffective or it is not properly 
fitted according to the práscriDtion. In these a*$as I 
have on numerous oectts ous had to do my own fixing at 
fitting even though i am not a licensed technic Len. Then 
reporti ng to the retailer tat the device was not per orm-
iu proDerly the retWe.0 would say that it was not his 
problem but the cannuSactirera problea, When 1 wDote to 
the mrnuf.oturer they ni.ther ignored my tatters or provid-
ed tw with sane cxouuc why they could not be held reanriai-
ble for thft dana"e etc. of their proTuct, 

'Vie 50 rl:ui) r.tnrn i-In' as inrli.cnterl in thin bill is not 
an, u1 for $?)(• £ievicen as I discovered three mouths 
p(1() , nr'r. merhnitic wre'ked my car doi'&', ova $3,000 
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worth of damage. The fault according to the mechanic who was 
driving the er into the garage, was that the hand control 
which is attached to the excelerator became stuck arw he was 
unable to atop the car before it collided with another vehicle. 
This control was installed almost 1 year prior to the incident 
i just described. That is why i am concerned about the 30 day 
return period. 

I would not want you Mr. Chairman and members of the committee 
to amend this bill at this tine, but to approve it as it is 
written.. There are many other kinds of assitive devices sléh 
as wheel chair lifts etc. which can be covered using the 
generic defin:tion of assistive devices. The bill doss enumerate 
such items as corrective glasses, hearing aids which are 
defined as assistivc devices. I asse that dentures would 
also be included und"r the generic name sasistive devices? 

A Look into the garages and store rooms of persons using 
ssistive devices will show you immediately how poorly, some of 

the devices are constructed as verified by the pile of broken 
and unuseable devices whic' -' an be seen. I have in ay present 
collection tia remains of three walkers which .y daughter bs 
while falling. Unfortunately the walker breaks in tbS same 
location each t1'ie and all I can do is save the good parts hoping 
that the next time some other part will break and I will not 
be forced to ,urchase an entirely new device. 

I have written the manufacturer on several occassions suggesting 
how they might strengthen the device, but I have never received 
a reply from them. 

I urge you mr. Ohairm.n and members of the committee to vote 
favorably on this bill and reccomend a "do Pass" to the full. 
Assembly. 

I thank you £o this oportun to present my testimony in 
support of AT 1190. 

Sincerely, yours, 

) 

i,1tjuj 
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for crippled children and adults of California 

72 Market Street, Suite 202, San Francisco, CA 94102 (415) 391-2006 

Jwie 21, 2979 

Assemblyman Bill Lock yer 

State Capitol 
Sacramento, CA 95814 

Dear Assemblyman Lock yer, 

The Easter Seal Society of California would like to urge your svprt 

of Senator Sieroty's Bill S.B. 1190, providing for explicit varrantll 
for assistve devices for persons with disabilities. 

We are c. .inced that devices which are essential to the freedom, 
indeperide,.ce and srf-determinatit,n for millions of disabled 

Californians ought to enhance, rather than frustrate their lives. 

As we indicated in our testimony in the Senate Judiciary Coittee, 

persons who rely on the equipment often are unaware that they are 

protected in the event of a breakdown. This bill would ensure that 
they are aware of that protection. 

If you have any questions, please do not hesitate to contact no. 

Thank you for your support of S.B. 1190. 

I 
S.inc8rdly, 

..enry N. Neneche1 

Director of Adctj 

IJfJlI; fb 

#'swnq tho Handicapped for ,!y One Years ( 1926 1977) 

M lh1trt with Nt iii I ,i.t ' iI '. 'Li V tot Crippled C liildr'u and Adults 229
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stAm o ca&SA—$TA1t AND cOeiMa savcu AOECi ERWAS s6 i a.. 

12 N 97MV, SAOMAMM, CA&ØOINIA M 14 

(916) 445-4465 

June 25 1979 

Honorable Bill Lockyer, Chairman 
Assembly Labor, Employment, and 
Consumer Affairs Committee 

State Capitol, Room 2091 
Sacramento, CA 95814 

Dear Assemblyman Lockyer: 

The Department of Consumer Affairs and the Administration 
strongly support S3 1190 (Siero1), which would provide spe-
cific warranty protection for new and used assistive devices 
sold at retail. This bill will be heard in your coittee on 
Tuesday, July 3. The amendments to existing warranty coverage 
would provide that the dev_, if found not to be specifically 
fit for the physically disabled buyer, may be returned within 
30 days to the seller. The seller would be able to make neces-
sary adjustments or replacements, or reimburse the device's 
purchase costs incurred by the buyer. 

The concept of " fit" is a particularly important one in the 
sale and purchase of an assitive device. Buyers of such 
devices are not always able to tell immediately if a device 
is particularly fitted to their needs. This discovery is con-
tingent upon at least z. brief period of adjustment. The 30 
days for right of adjustment or return provided by this bill 
will give the disabled consumer an opportunity to determine 
the fitness of his/her purchase. 

The attached information sheet provides further information 
on SB 1190, which proposes a vital marketplace reform for 
California's disabled consumers who use assistive devices. 

Should you wish to discuss this further prior to the hearing, 
please contact our Legislative Coordinator, Steve Fiahbein, 
at 322-4292. 

erely, 

RICHA a B. 
Director 

CC: Members, Assembly Labor, Employment, and 
Consumer Affairs Committee 

0 
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June 29, 1979 

The Honorable Bill Lockyer 
ChIrauoui, Aaubiy L.dbor, tsipluywnL 

and Consumer Affairs Committee 
2091 state Capitol 
Sacramento, California 95814 

Dear Hr. Lockyer: 

On Tuesday, July :3, your co..ltt.s'Wlil consider 
Senate Bill 1190 (Sleroty). This-'.bill would require that 
new and used assistive devices sold at retail be covered 
by warranties that insure that the devices are specifically 
fit for the IndlvIau.I needs of the buyer. 

The California Association of the 1af would 11k* to 
go on record In support of this bill.. Fr many years, 
hearing Impaired people have all too ofn b..p fitted 
with hearing aids that were inappropà.I to th. type ....and 
!eve'- t'j oli their hearing iota. SI IaXIOuid. help tOIfl1UrS 
That .' etai!ers 1 hearing aids become Gfe r.spoisIbLsto 
the needs of their clients. 

Your favorable consideration of Sill 1190 would be 
greatly apprec iated. 

Since rely. 

, 

F.A. CALIGIURI 
Executive Director 

FAC rr 
cc: Cpiit'ittee Members 

1'Conirnittee Cort"ultant 
Si'n2Lc.r AInSIrroty 

'.l)tV # lit '' II ,,.,blvi it4H( Of ut O14fCO*Mk*YTV 
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ADULT INDEPENDENCE DEVELOPMENT CENTER 
2275 SOUTH BASCOM AVENUE. CAMPBELL. CALIFORNIA 95008 14081 371 - MO 

June 29, 1919 

Assemblymen Lcck-e-
State Capitol 
Sacramento, CA 95814 

Dear Msembi.yman Lockyer: 

Yieloeed for your review in a copy of a letter sent to the Dep.rtEsnt 
of Rehabilitation in regard to SB-1190 enforcing a warranty disclosing 
the exact use of masistive device¼t9-the physically handicapped 
and a. fifteen ( 15) day allowance to return the itesm it unsatisfactory. 

Such a bill would greati,y help purchasers make a more appropriate 
selection and cuta ssteful spending. 

Your support of this bill in the Lgbor, Employment, and Consumer 
Affairs Committee vld be appreciated. 

Sincerely, 

hooert Zier 
Resource Development Supervisor 

RZ:dap 

Ths A 1 0 Confer is or. independent living program for physically dtiob led adults funded by 
Santo Cic?a Cou1,. Department of Rthfi liffleation.USttId Way and other ,ou,a.. 
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VATE V CAL WOØMA—HIALTN AND WIIIARI AGENCY 
M"M 0. IWN A, O.r,s.. 

DEPARTMENT OF REHABILITATION 
* "KI, STIff? MALI 

- AP4TO. CUIFOINIA P51)4 

(916) 445-3971 

June 29, 1919 

Honorable Bill Lock.yer, Chairman 
Assembly Labor, Employment and 
Consumer Affairs Committee 

State Capitol, Room 2091 
Sacramento, CA 9514 

Dear I. Lockyer: 

The Assembly Labor, Employmert and Consumer Affairs CoimIttee Is scheduled 
to hear Senate SI'! !!90, Sleroty, on Tuesday, July 3, 1979. 

SO 1190 would require that devices sold to assist physically disabled per-
Sons be accompanied y  the vendor's implied warranty, stating that the' 'device 
is specifically fit to the particular needs of the bier. This blilwoiild aLso 
require an express warranty that the device may be returned within 30-days If. 
it is not suited to the consumer's personal needs. This 30 day wast would 
allow time for the consumer to either check back with the prescribing physicians 
and/or try out the device for comfort and fit. 

AssisUve devices are expensive and necessary equipment for persons with 
disabilities and, therefore, should be given warranties just as home appliances 
(which are conveniences not necessities) are given. 

The Department of Rehabilitation supports this bill and urges you to vote 
in favor ,f SS 

SI ncer&y, 

EDWARD V. ROBERTS 
Director 
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The CALIFORNIA ASSOCIATION OF THE DEAF, Inc. 
AffiiEed with the Nitior.at Aisocishorl of ite Deaf - Foundid 1106. lncoepoiae4 p114 

1507 TWENTY-FIRST STREET, SUITE 102, SACflAMENTO, CALIFORNIA 14 

Telephone 'fl'V (916) 443-2833 Voice (916) 443-3604 

June 29, 1979 

The Honorable Bill Lockyer 
Chairman, Assembly Labor Employment 

and Consumer Affairs Committee 
2091 State Capitol 
Sacramento, California 95814 

Dear Mr. Lockyer: 

On Tuesday, July 3, your committee will ceflsAdsr 
Senate Bill 1190 ( Sieroty'). This bill would rá.q4-1.re that 
new and used assistive devices sold at retail b. covered 
by warranties that Insure that the devices are specifically 
fit fer the individual needs of the buyer. 

The California Association of the Deaf would liks to 
go on r.cord in support of this bill. For many ,Veers, 
hearing impaired people have all too often been fitted 
with hearing aids that were Inappropriate to the type and 
severity of their hearing loss. SO 1190 would helm to insure 
that retailers of hearing aids become more responsible to 
the needs of their clients. 

Your favorable consideration of SO 1190 would be 
greatly appreciated. 

Sincerely, 

F.A. CALIGIURI 
Executive Director 

FAC: rr 
cc: Committee Members 

Committee Consultant 
Senator Alan Sieroty 

A Nt'Th' PflOH I. t.iy i sr/&f/'' I h.'I ISi.1 I) f' !)' I • ill) 10 i a .( X /al/ t.%'J-.l FARI OF 11E VrAr COMMON!'" 
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TA1I Of CIUOUA-4I(LTh AND JAII AOUdCY wec a. JR. 

DEPARTMENT OF REHABILITATION 
IO ' K' 31T MAtI 

5ACIAMHTO, CALIPOINIA VW14 

(916) 445-3971 

June 29, 1979 

Honorable Bill Lockyer, Chairman 
Assembly Labor, Employment and 

Consumer Affairs Committee 
State Capitol, Room 2091 
Sacramento, CA 95!4 

Dear Mr. cckyer: 

The Assembly Labor, Employment and Consumer Affairs Comeittee is scheduled 
to hear Senate Bill 1190, Sieroty, on Tuesday, July 3, 1979. 

SB 1190 would require that devices sold to assist physically disabled per-
sons be accompanied by the vendor's implied warranty, stating that the device 
is specifically fit to the particular needs of the buyer. This bill 'i6uld also 
require an express warranty that the device may be returned within 30days If 
it is r)t suited to the consumer's personal needs. This 30 day warranty would 
allow time for the consumer to either check back with the prescribing physicians 
and/or try out the device for comfort and fit. 

Assistive devices are expensive and necessary equipment for persons with 
disabilities and, therefore, should be given warranties just as home appliances 
(which are conveniences not necessities) are given. 

The Department of Rehabilitation supports this bill and urges you to vote 
in favor of SB 1190. 

Sincerely, 

A ACIAZ 

EDWARD V. ROBERTS 
Director 
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ASSEMBLY COMMITTEE ON LABOR, EMPLOYMENT, & CONSUMER AFFAIRS 
Bill Lockye. chair-man 

HEARING DATE: July 3, 1979 

BILL: sn 119C (As Amended June 21, 1979) 

AUTHOR: Sircty 

SUBJECT: Consumer Warranties 

BACKGROUND 

'he Song-Beverly Consumer Warranty Act, enacted in 1970, provid.s 
certain protections to the purchasers of consumer goods. Consüu. 
goods' are defined as "any new product or part thereof that is 1.& 
or bought for use primarily for personal, family, or hous.old 
purpose., except for clothing and consumable.. (B & PCØs as 

In general, avery sale of consumer goods in this state ii 
by what is known as an TMimpli.d warranty of fitness and aèrchantability. 
A warranty of m.rchantabir..y means that the goods pass jft: the 
business as they are described in the contract, that thayre fL 
for the ordinary purpose for which they are abed, are ad.ats1y 
packaged and labeled, and conform to representations sadsôzi the 
label. A warranty of fitness means that the .sll.r has . Scts& 
for the buyer goods that are appropriate for the purpose 
intended. 

Although not mandatory, manufacturers, distributors, and retailers 
may make epres warranties, written agreements to pr.s.rvs or 
maintain the goods or provide some form of compensation if there 
19 a! fai!u i utility or performance. 

There is no specific reference in the cod.s to warranties covering 
"assistive devicesH, apparatus used by a physically disabled in-
dividual to assist in bodily movement or replace a part of the 
body, though presumably they might be considered products mused..* 
for peronal .. . purpusei. 

B I LI1 

SB 1190, as amended, declares that ivory sale of an assistive device, 
new or used, in this state is covered by an implied warranty, and 
shall be cpaied by a written warranty that the product will 
fit the ptcular aeds of the buyer. For up to a minimum of 30 
days eft Purchase, the seller is obligated to adjust or replace 
he device in order to achieve the proper fit, or shall promptly 
refund the full payment. The warranty must contain specific language 
spelling out. ee rights, printed in at least 10 point type. 

These specific performance requ irements do not in any way limit the 
right of the buyer to other legal protections or remedies that might 
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ANALYSIS 

1. The basic problem with assistive devices ameu to be om of fit, 
rather than one of defects in the products. Bec*use thea* devices 
are strapped on, worn, or used with the body, it's vitally important 
that. they be comfortable, that they, do not chafeo and that they are the 
proper size for the task. Sometimes these thing1 cannot be discovered 
until the product has been in use awhile, e.g., a prosthetic device 
may be comfortably snug on a cold morning when purchased, but un-
reasonably tight after a hot afternoon of walking. This bill 
guarantees that the seller will make an effort to ensure the 
equipment fits varoperly. 

2. The definition of onssistive deviceTM found in the bill is quite 
not only cover artificial limb.. bat also walkers. 

wheelehair, and perhaps glasses. 

3. Under present practice, aasistive devices ar usually accol(anied 
y an express warranty by the manufacturer that óov.i .luufacthring 

defects in the product. While this provides sa protection in those 
cases where the product is bruaun or simply do.i.flot work, it 
provides no protection in those great numbers of. cases where the 
product is simply not appropriate for the job or is adjusted 
improperly: retailers' errors. 

4. There are approximately 1.8 million Californians who. AaVO I 
form of phyaca azbility. Approximately 700,O of these us. 
some fore of masistive device, excluding ey.glasii. 

SUPPORT! 

Dcpt. of Consumer Affairs 
Dept. of Rehabilitation 
Regional Coalition of Handicapped 

Citizens ( Porterville) 
California Paralyzed Veterans Assn. 
Easter Seal Society 
California Assn. for the Physically 

Handicapped 

San Francisco Independent 
Living Project 

United Cerebral Palsy 
Center for the Disabled (Garden 
Grove) 

Center for Independent Living 
(Berkeley) 

Bay Area Gray Panthers 
Disabled Resources (Long Beach) 

OPPOSE: Unkr, 

'tWAL SENATE SJOTS: 

Senate Judiciary committee - May 30 (7-1) 
Senate Third Reading — ,Thn' 1 ( 26-0) 

Consultant: Grog Schmidt 
mh 
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RECORD 
JIJL 7 179 79188 1L:O1 

10 :3f RN 013810 PAGE NO. 1 
- 

A1!D.1ENTS TO 3(.;tTE BILL :10. 1190 
AS JUNDED IN SSE11LY JUNE 21, 1979 

Amen1went 1 
in lines 1 and 2 of the title. of the printed 

bill, as amended in Assembly June 21, 1979, strike out 
"and to add Section 1793.02 to," and insert: 

to .. du Sections 1193.02 and 179'..2 to, and to repeal 
Section 1794.2 of, 

Amendment 2 
On page 4, strike out lines 36 to 40, inclusive, 

and izisert: 

amount paid. This warranty does not atfect the 
protections ar.d remedies you uave under other laws." in 
lieu of the words " 30 days" the retail seller may specify 
any loner period. 

Amendment 3 
On page 5, after line 36, insert: 

..EC. 5. Scctioa 1794.2 of the civil Code is 
repealed. 

34,-- 4a3- & i-&ee 4-)- &4 ;a44i 4-0-44 a-p e & €aiee e &L4k9* Qo&aaFse4 ae 

a.44cd 4 G6* . oi 4,he e v4l 
Q i6I4&ft# 44 e4 4e 

4 - 0-f fiecFt4Ofk 113 ' pj. 

r-f G4* ê 4 p-64 
e u- * 4eFe ei47 tPhe 
9 444v 

SEC. 6. Section 179.2 is added to the Civil 
Code, to read: 

17942. The provision of Section 1794 
authorizing the recovery of three times the amount of the 

actua.. •iz iball not. apply to either of the 
f 0 IlL) "L Y 

(a) A cause 01 action coumenced or maintained 
puua;t to Section 382 of the Cud. Ot Civil Procedure or 
ju;uant t Sectio 1,81 at ti.S coio. 

(U A ) uuqwent tii ;oly on a brooch of the 

inpied warranty of Ulec 
tho iwi Led vnrranty of fitiw.;.i. 

chant 11)11 Lt ' CL, where pre;ent, 
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ASSEMBLY THIRD READING 

Sb 1190 ( Sieroty ) As Amended: July 10, 1979 

SENATE VOTE: 26-0 

ASSEMBLY ACTIONS: 

COMMITTEE  L., E., & C. A. VOTE  7-0 COMMITTEE  VOTE  

Ayes: Ayes: 

Nays: Nays: 

DIGEST  

The Sons-Beverly Consumer Warranty Act requires retailers and distributors 
seiTing consumer goods at retaTT to guarantee (by implied warranty) that those 
goods are suitable to the buyer if the retailer or distributor has reason to know 
that the goods are required for a specific purpose and that the buyer is relying 
on the retailer's or distributor's skill or judgment in furnishing suitable 
goods. 

This bill requires retail sales of "assistive devices for the physically han-
dicapped to be 9uoranteed to fit the particular needs of the buyer. 

Specifically, the bill:  

1) ; 1nes "assistive device" as any instrument used to assist a physically 
disabled person in mitigating or treating an injury or disease or in 
assisting any bodily function. An assistive device may be used to replace 

iy part of the human body. 

2) kquires retailers of assistive devices to guarantee, by implied warranty, 
thit such devices are cifically fit for the particular needs of the buyer. 

3) Rjires all new and used assistive deuces sold at retail to be accompanied 
by a written warranty whh specifies that the product is to fit the par= 
ticiiar needs of the buye. and can he returned within 30 days for adjustment, 
ri,lacenent, or refund of meneys paid, if found to be unsuitable. The period 
n.y be more than 30 days if the retailer so specifies. 

FISCAL EFFFCT  

No fi scal effect expected on state or local government, Undetermined cost to 
retail ers of assistive dev ices for supplying written warranties to the physically 
han' cpned. 

- continued - 

ASSEMBLY OFFICI OF RESEARCH SB 1190 
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Page 

C O14ENT S  

The Assembly Labor, Employment, and Consumer Affairs Committee analysis states: 

The basic problem with assistive devices seems to be one of fit, rather than 
one of defects in the products. Because these devices are strapped on, 
worn, or used with the body, ttsS important that they be comfortable, that 
they do not chafe, and that they be the proper size. Sometimes these things 
cannot be discovered until the product has been in use awhile (e.g., a 
prosthetic device may be comfortably snug on a cold morning w1in purchased, 
but unrtsonably tight after a hot afternoon of walking). This bill guaran-
tees that the seller will make an effort to ensure the equipment fits 
properly. 

The definition of "assistive devic e-" in the "111 is quite broad. It would 
not only cover artificial lints, but also Kers, wheelchairs, and perhaps 
glasses. 

There are approximately 1.8 million Californians who have some form of phy-
sical disability. Approximately 700,000 of these use assistive devices, 
excluding eyeglasses. 

Should language be added which clarifies that it is the Judgment of the buyer, 
rather than that of the seller, which will prevail in a dispute concerning proper 
fit and a refund of money. 

/2D/79 
13/1y/AFI-13-7g,8O 

tSSEM8Y OFFICE OF RESEARCH SR 1190 
Page 2 
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ENROLLED BILL MEMORANDUM TO GOVERNOR 

BILL NO. SB 1190 

DATE 
9/25/79 

AUTHOR Sieroty 

Vote—Senate _____Unanimous 

Ayes— 26 
Noes— 0 

Vote—Assembly Unanimous 

Ayes— 72 
Noes— 0 

SB 1190 -Sieroty Existing law imposes various warranty obligations 
on retail sellers of consumer goods, as defined, 

for the benefit and protection of the buyers of such goods. 

This bill would include within the definition of consumer goods 
new And used assistive devices which are sold at retail. 

SPONSOR  

Department of Consumer Affairs and Rehabilitation 

OPPOSITION  

No expressed opposition (but see Consumer Affairs analysis) 

FISCAL IMPACT  

None 

Recommendation Legislative Secretary 
APPROVE 

4801)801 10.78 OH OUI' (hr 243



OWENK.II(UNS 

'RAY; H;WHITAKER 

CHIEF OEPUTIES 

KENT L. DECHAMBEAU 

STANLEY M. LOURIMORE 

EDWARD F. NOWAK 

EDWARD K. PURCELL 

JERRY L. BASSETT 

HARVEY J. FOSTER 

ROBERT D. GRONKE 

SHERWIN C. MACKENZIE, JR. 

ANN M. MACKEY 

TRACY 0. POWELL. II 

RUSSELL L. SPARLING 

JOHN T. STUDEBAKER 

PRINCIPAL DEPUTIES 

3021 STATE CAPITOL 

SACRAMENTO 95814 

(916) 445.3057 

6011 STATE BUILDING 

107 SOUTH BROADWAY 

LOS ANGELES 90012 

(213) 620.2550 

iIafiiie GouuzI 

of Talffmia 
BION M. GREGORY 

Sacramento, California 
September 24, 1979 

Honorable Edmund G. Brown Jr. 
Governor of California 
Sacramento, CA 

Senate Bill No. 1190 

Dear Governor Brown: 

Pursuant to your request we have reviewed the 

above-numbered bill authored by Senator Sieroty 

CA. 
GERALD ROSS ADAMS 

DAVID D. At.VES 

MARTIN L. ANDERSON 

PAUL ANTI LLA 

CHARLES C. ASBILL 

JAMES L. ASHFORD 

JANICE R. BROWN 

ALICE V. COLLINS 

JOHN CORZINE 

BEN S. DALE 

CLINTON J. DEWITT 

C. DAVID DICKERSON 

FRANCES S. DORBIN 

ROBERT CULLEN DUFFY 

LAWRENCE H. FEIN 

SHARON R. FISHER 

JOHN FOSSETTE 

CLAY FULLER 

KATHLEEN E. GNEKOW 

ALVIN D. GRESS 

JAMES W. HEINZER 

THOMAS R. HEUER 

JACK I. MORTON 

EILEEN K. JENKINS 

MICHAEL J. KERSTEN 

L. DOUGLAS KINNEY 

VICTOR KOZIELSKI 

ROMULO I. LOPEZ 

JAMES A. MARSALA 

PETER F. MELNICOC 

ROBERT G. MILLER 

JOHN A. MOGER 

VERNE L. OLIVER 

EUGENE L. PAINE 

MARGUERITE ROTH 

MARY SHAW 

WILLIAM K. STARK 

MICHAEL H. UPSON 

CHRISTOPHER J. WE] 

DANIEL A. WEITZMAN 

THOMAS D. WHELAN 

J IN N IC WING 

CHRISTOPHER ZIRKLE 

DEPUTIES 

and, in our opinion, the title and form are sufficient and 

the bill, if chaptered, will be constitutional. The digest 

on the printed bill as adopted correctly reflects the views 

of this office. 

Very truly yours, 

Bion M. Gregory 
Legislative Counsel 

By 
John T. Studebaker 
Principal Deputy 

JTS : AB 

Two copies to Honorable  Alan Sieroty 
pursuant to Joint Rule 34. 

i$Z1L6 

F 
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.. ENROkLED BELL RPOFT 

AGENCY 

Health and Wf1frP 
DEPARTMENT, BOARD OR COMMISSION 

Rehabilitation 

4' BILL NUMBER 

SB 1i90 ( Q/9/7Q) 
AUTHOR 

Si eroty  

SUBJECT: An act relating to consumer warranties on assistive devices. 

HISTORY: Under existing law, there is no warranty on the sale of assistive devices 
(prosthetic/orthotic devices, wheelchairs, hearing aids, braces, etc.) to persons with 
physical disabilities. 

The Department of Rehabilitation requires clients to return to the prescribing physi-
cian after being fitted with a device. The physician then determines whether or not 
the device purchased is the same as the device prescribed and if it is properly fitted. 
The Department has had informal agreements with vendors which allow the Department to 
return the device if it does not fit properly. This informal agreement is not en-
forceable, and at times, has not been kept. Consumers other than Department of Reha-
bilitation clients have no recourse for improperly fitted devices. 

The Department of Rehabilitation has worked with the Department of Consumer Affairs on 
this proposal and has received input from California Association for the Physically 
Handicapped ( CAPH), Fresno CAPH Service Center, Long Beach Disabled Resources, Mt. 
Diablo Rehabilitation Center, the Adult Independence Development Center, and Humboldt 
Access Project, Incorporated, all of which have responded very positively to the pro-
posal. 

A long list of organizations representing persons with disabilities supports SB 1190 
and there is no known opposition. 

SPONSORSHIP: Departments of Consumer Affairs and Rehabilitation. 

DEPARTMENT POSITIONS: Proposed Approved  

Original Support Support 
5/21/79 Support Support 
5/31/79 Support Support 
6/21/79 Support Support 
7/10/79 Support Support 
8/27/79 Support Not received 
9/5/79 Support Not received 

VOTE: Senate: 26-0 Assembly: 72-0 
Senate concurs in Assembly amendments: 28-0 

SPECIFIC FINDINGS: SB 1190 would: 

1. Include new and used assistive devices sold at retail within the definition of 
"consumer goods". 

2. Define assistive devices to include any instrument, apparatus,. or contrivance, 
including any component, part, or accessory which is used or intended to be used, 

( 

RECOM E-NDATI'DN; 

'the bill. 

(C'mni-irwpd)  

DEPARTMENT DIRECTOR DATE 

OLWC.JrL 1 :.  

AGENCY SECRETARY DATE 

4940 / September 1971 
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ENROLLED BILL REPO 
SB 1190 (9/5/79) 
Page 2 

I 

SPECIFIC FINDINGS: ( Continued) 

to assist a physically disabled person in the mitigation or treatment of 
an injury or disease or to assist, affect, or replace the structure or 
any function of the body of a physically disabled person. 

3. Require that every assistive device sold, costing $15 or more, be accom-
panied by the vendor's implied warranty that the device is specifically 
fit for the particular needs of the buyer. Catalogue or similar sales 
would be exempt. 

4. Requires that all assistive devices sold include the vendor's express 
warranty that the device may be returned within 30 days of the date of 
receipt of the device (minimum warranty) if it is not specifically fit 
for the particular needs of the buyer. 

The Department of Rehabilitation supports SB 1190 for the following reasons: 

1. The fit of an assistive device is critical to the health and safety of 
persons with disabilities. An improperly fitted artificial limb, for 
instance, can cause a skin irritation, etc.; an improperly fitted wheel-
chair can cause a person to sit in a slumped position, contract bed sores, 
etc. 

2. Assistive devices are expensive and necessary equipment for persons with 
disabilities and, therefore, should be given warranties just as home ap-
pliances (which are conveniences not necessities) are given. 

3. The 30-day warranty will allow time for the consumer to either check back 
with the prescribing physician and/or try out the device for comfort and 
fit. 

FISCAL IMPACT: The fiscal impact of SB 1190 to the State General Fund and to the 
Department of Rehabilitation is uncertain. It is possible that as more custom-made 
devices are returned, the increased cost to the vendor will be passed on to the 
consumer. On the other hand, the Department could incur case service savings by 
not having to purchase ill fitting assistive devices. 

RECOMMENDATION: Sign the bill. Assistive devices are expensive and necessary for 
persons with disabilities. These persons should not have to bear the burden of re-
placing improperly fitted devices, as they can least afford this added expense. 

DIRECTOR: Edward Roberts Work Phone: 445-3971 Home Phone: 451-0393 

CONTACT: James Donald Work Phone: 445-0186 
Jan Del1/,ktL Work Phone: 445-7976 

Home Phone: 451-0978 
Home Phone: 726-7859 
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STATE Of CALIFORNIA 

.on act: Steve Fishbein orW5_5126 k E1Bu ?h: 322-4292  

Ho Ph: 392-2251 EDMUND G. BROWN JR.. Geinno, 

DEPARTMENT Of 

ceo,nsum—AFFa  1020 N STREET, SACRAMENTO, CALIFORNIA 9584 
ENROLLED BILL REPORT 

AGENCY 

State and Consumer Services 
BILL .eUM3tR 

SU 1190 
DEPARTMENT, SOAND OR COMMISSION 

Department of Consumer Affairs 
AUThON 

Sieroty 

SUBJECT: Warranties -- Assistive Devices, Disabled Consumers 

HISTORY, SPONSORSHIP, and RELATED LEGISLATION: 

SB 1190 was developed and sponsored by the Department of Consumer Affairs. 
The Department of Rehabilitation also supported this measure. It is the 
first bill of its kind. This is considered a major Department consumer bill 
for 1979. Although not reflected by the final votes, this legislation met 
opposition from such entities as Sears, Montgomery Ward, California Retailers 
Association, hearing aid manufacturers and retailers, and prosthetic device 
retailers. 

The Department met with these groups and eliminated any organized opposition 
prior to legislative committee and floor votes. This can be evidenced by 
the bill's amendment history (amended four times in the Assembly and twice 
in the Senate). The amendments were constructive and effectively strength-
ened consumer protections while at the same time providing some security to 
legitimate business. 

Among the " active!' supporters of this legislation, who assisted the Depart-
ment's lobbying efforts, were: the Easter Seal Society, National Multiple 
Sc1eross Society, the California Association of the Physically Handicapped, 
San Francisco Independent Living Project, Berkeley Center for Independent 
Living, California Association for the Deaf, and the San Diego Community 
Service Center for the Disabled. 

ANALYSIS 

A. SPECIFIC FINDINGS  

Existing law, under the Song-Beverly Consumer Warranty Act (Civil Code 
Sections 1790 et-seq.) protects buyers of consumer goods by imposing 
warranty obligations on the sellers. This law provides implied warran-
ties of 4merchantability, implied warranties of fitness, and express 
warraies. uwver, xisting law does not require the retailer to 
grant either an implie or express warranty for an "assistive device". 

In view of the compleLty and uncertainty of existing warranty law, 
effective remedies are not available for consumers who purchase defec-
tive or unfit .assistive devices. 

This legislation would provide that, ( 1) an impled warranty of fitness 
be made with every sale of an " assistive device", and ( 2) an express 
warranty be provided that states the device is specifically fit for 

RECOMMENDATION: 

DEPARTbIRECrOR r DATE 

'• 

oe 
DATE 
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the particular needs of the buyer, and, if not, it could be returne'J 
for retailer " cure" or if not possible, reimbursement. 

One purpose of the. bill is to place gr"ater responsibility on the 
tailer of " assistive devices". The imtiortance of proper fit and 
zation of an assistive device is vital to a disabled person's function -

ing. A high marketplace standard of quality assurance would be encour-
aged and required by this specific warranty. 

The concept of " fit" is a particularly important one in the sale and 
purchase of an assistive device. Buyers of such devices are not always 
able to tell immediately if a device is particularly fitted to their 
needs. This discovery is contingent upon .at least a brief period of 
adjustment. Further, the essential time' .ement necessary for physical 
mobility and assistance would be best served through the initial retail 
pttrchase level and not by subsequent lengthy and costly civil remedies. 
The .30-day right of return and cure period in this bill is a more 
appropriate marketplace protection. 

Legal Analysis  

This bill amends the Song-Beverly Consumer Warranty Act to create a 
new "warranty of fitness for a particula±. purpose" that applies only 
to retail sales of "assistive devices" made in this state. 

The term " assistive device" includes, but-'is not limited to, hearing 
aids, wheelchairs, braces, crutches and prosthetic devices. The bill 
(Sep-new Civil Code Section 1791(m).) defines " assistive device" to 
mean "1'any instrument, apparatus, or coritivance, including any component 
or-part thereof or accessory thereto, whith is used or intended to be 
used-',, to assist a physically disabled person in the mitigation or treat 
ment of an injury or disease or to assist or affect or replace the struc-
ttre or any function of the body of a physically disabled person." The 
term includes: both new and used assistive devices ( See new Civil Code 
Sections 1791(a) and 1793.02(g).). 

The new warranty takes the form of an implied warranty which becomes 
a part of every covered sale by operation of law, plus a written war-
ranty which is required to be furnished to the buyer at the time of 
sale. The written warranty assures actual notification to the consumer 
of the rights that are conferred. The implied warranty assures that the 
consumer' will have these rights whether or not the seller complies with 
the written warranty requirement. 

The implied warranty ( See new Civil Code Section 1792.2(b).) states 
simply that --

"Every sale of an assistive devicc sold at retail in this 
state shall be accompanied by the retail seller's implied 
warranty that the device is spcciJically fit for the par-
ticular needs of the buyer." 

r. 
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The written warranty received by the buyer ( See new Civil Code Sec-
tion 793.02(a).) states p1ythat --

"This assistive device is warraited to I.. spec-itica.L Lk 
fit for the particular needs of you, the buyer. If 
the device is not specifeally fit for your particular 
needs, it may be returned to th' se11t within 30 days 
of the date of actual receipt b you or completion of 
fitting by the seller, whichever occuim later. If 
you return the device.these11er will either adjust or 
replace the device orprompt1y refund tue tàtal amount 
paid. This warrantydoes not affect the protections and 
remedies you have under other laws." 

The written warranty adds to the rights conferred by the implied 
warranty by making the language of the written warranty part of the 
contract of sale between the parties and therefore enforceable as a 
private contract. 

The new warranty is patterned after the present warranty of fitness 
for a particular purpose (See pzsent Commercial Code Section 2315 
and present Civil Code Section but differs in that it applies 
to all sales that are covered bythe Act and does not depend upon proof 
of the buyer's reliance oA.the aller's.skill or judgment. Unless the 
seller is totally uninvolved in-' e oiainosis, aelection and fitting 
of the devicag the assist ie devie warranty applies. Sales of inex-
pensive devices (under $15.00) aá speifically excluded (See Civil 
Code ,Section 1703.02(e) .)' 

The bill also provides (See Civil-Codeèctior 1793.02(c).) that if 
the buyer re.tlorAs the device within the period qbecified in the war-
ranty,  the se1ler shall, i thin .a reasonable time, adjust the device 
or, if appropriate, rep1ae it with a device that is specifically 
fit for the particular needà of the buyer. 

If the buyer is an agency .g.,,1epartanent of 1alth Services) pur-
chasing for the ultimate uler, the device wiist bepecifical1y fit 
for the particular needs of the ultinate uuie (See Civil Code Section 
1793.02(d).). 

Viol4icns of the new provieions (including.ailure to either give 
theikten warranty or to honor the writtn'or implied warranty) 
teiibect to the existing prov,tsions of the Song-Beverly Act on 
violations. These include Civil Code Section 1794, which confers a 
righto recbver treble damages, attorney's fees and other relief 
for 4oiations that are "wilu1" and Articles 6 and 7 of the Corrtiner-
cialCode for violations of the implied warranty ( See Civil Code 
Section 1791.1(d).). 

The bill makes it clear that the rights of the buyer may not be waived, 
and bat the bill is not intended to supplant other rights the buyer 
may nave ( See Civil Code Section 1793.02(f).). 

249



A 

SB 1190 
Page 4 

B. FISCAL IMPACT  

None on this Department 

C. VOTE 

Assembly 72-0 
Senate 26-0 

D. RECOMMENDATION: Sign 

According to available statistical information, there are approxi-
matel 1.8 million Californians with physical disabilities, with 
approximately 700,000 utilizing assistive devices, excluding eye 
glasses (1977 California Department of Rehabilitation data). By 
including " assistive devices" in the legal definition of consumer 
goods, more specific protection will be made available to consumers 
of these products. This legislation is a vital marketplace reform 
and should establish a constructive precedent. 

/ 

V. 
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/ CalitoRnia OPtometRic association 
921 - 11th STREET P.O. BOX 2591 SACRAMENTO, CALIFORNIA 95812 (916) 441-3990 

April 23, 1980 
File: 541 

State of California 
Department of Consumer Affairs 

1020 N Street Re: SB 1190 ( Sieroty) - Consumer 
Sacramento, California 95814 Warranties 

Attn: Richard B. Spohn 

Dear Mr. Spohn: 

I have just read the pamphlet prepared by your Department 
concerning the above referenced law. I was shocked and surprised 
to note that your Department has included eyeglasses within the 
definition of " assistive device." 

This unilateral action is not in keeping with the intent of SB 
1190, and can do nothing but cause confusion to California 
consumers and vision care practitioners. 

SB 1190 defines an "assistive device" as: 

". ..Any  instrument, apparatus, or contrivance, includ-
ing any component or part thereof or accessory thereto, 
which is used or intended to be used, to assist a 
physically disabled person in the mitigation or treat-
ment of an injury or disease or to assist or affect or 
replace the structure of any function of the body of a 
physically disabled person." 

I do not believe that the approximate ten million Californians 
who presently wear eyeglasses or contact lenses are "disabled 
persons." You yourself wear eyeglasses and I doubt that you place 
yourself in the same position as an individual with an artificial 
arm. 

I have reviewed the legislative history of this bill and it 
appears clearly to be intended to assist purchasers of "wheel-
chairs, hearing aids, and artificial limbs." I refer you to a copy 
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Mr. Richard B. Spo• 
April 23, 1980 
Page Two 

of Senator Sieroty's letter to Governor Brown, dated September 14, 
1979, which is attached hereto. 

Considering the language of SB 1190 and its legislative 
history, your Department's pamphlet captioned "California Assistive 
Device Warranty Law" is irresponsible when it refers to eyeglasses 
as an assistive device. 

On behalf of the members of the California Optometric Assoc-
iation,I request that you take immediate steps to cease the 
dissemination of misleading information concerning SB 1190 and 
make clear to the public, in conformity with SB 1190, that 
eyeglasses and contact lenses are not included in that legislation. 

Very truly yours, 

S. Li&blein, O.D. 
President, California Optometric 
Association 

JSL:cr 
attachment. 

cc: ' Edmund G. Brown, Jr., Governor 
Alice A. Lytle, Secretary, State and Consumer Services Agency 
Members, State Board of Optometry 
Lawrence D. Price, Executive Officer, State Board of Optometry 
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4' 

STATE CAPITOL 

SACRAMENTO. CALIFORNIA 99814 

(916) 449-7928 

DISTRICT OFFICE 

11340W. OLYMPIC BLVD.. SUITE 350 

LOS ANGELES, CALIFORNIA 90064 

(213) 479.4244 

LARRY BRISKIN 

ADMINISTRATIVE ASSISTANT 

MICHAEL SIEGEL 

LEGISLATIVE ASSISTANT 

*nIntle 
1Ia1ifurnu iiø1aturi 

ALAN SIEROTY 
TWENTY-SECOND SENATORIAL DISTRICT 

September 14, 1979 

Hon. Edmund G. Brown, Jr. 
Governor of California 
State Capitol 
Sacramento, CA 95814 

Dear Governor Brown: 

COMMITTEES 

INDUSTRIAL RELATIONS 

JUDICIARY 

PUBLIC EMPLOYMENT AND RETIREMENT 

REVENUE AND TAXATION 

SELECT COMMITTEES 

CHAIRMAN. SELECT COMMITTEE ON 

GENETIC DISEASES 

HOUSING AND URBAN AFFAIRS 

LAND USE MANAGEMENT ORGANIZATIONS 

PUBLIC TRANSPORTATION PROBLEMS IN 

LOS ANGELES 

CHAIRMAN 

ARTS TASK FORCE. NATIONAL 

CONFERENCE OF STATE LEGISLATURES 

MEMBER 

CALIFORNIA COMMISSION ON THE 

STATUS OF WOMEN 

CONSUMER ADVISORY COUNCIL 

I respectfully request your signature on SB 1190, now 
before you for consideration. 

This bill, introduced at the request of the Department 
of Consumer Affairs and the Department of Rehabilitation, 
amends the Song-Beverly Consumer Warranty Act to require 
that the sale of devices which assist the physically disabled 
be accompanied by an express warranty that the device is fit 
for the particular needs of the buyer. 

Under the bill, the buyer will receive written notice 
of this warranty at the time of sale and is given a minimum 
of 30 days to return the device. The seller must either 
"cure" the defect or refund the purchaser's money and 
cancel the contract. 

The two departments concerned with this legislation have 
received serious complaints from disabled persons regarding 
the sale of such devices as wheelchairs, hearing aids, and 
artificial limbs • SB 1190 will provide a remedy for the 
physically disabled and will help to resolve disputes without 
the need for litigation. 

SB 13.90 is supported by numerous organizations repre-
senting the physically-disabled community, including the 
California Association of the Physically Handicapped, the 
California Association of the Deaf, the Easter Seal Society, 
the Center for Independent Living, the National Multiple 
Sclerosis Society, and the United Cerebral Palsy. The bill 
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has been amended to resolve the concerns of the California 
Retailers Association and the California Orthotics and 
Prosthetics Association. I know of no opposition to SB 1190, 
as now amended, and urge your favorable consideration. 

Yours sincerely, 

N SIEROTY 
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4 DaPItI+Ir3ntO!5bCrntcr 
8100 Garden Grove Blvd, Garden Grove, Ca 92644 

714-898-9571 TTY- 892-7070 

September 18, 1979 

Governor Jerry Brown 

State Capitol 

Sacramento, CA 95814 

Dear Governor Brown: 

I am writing this letter to draw your attention to Senate Bill 

1190 (Consumer Warranties). 

I feel that the passage of this bill is imperative, because 

just as you depend on an automobile for dependable transportation, 
a refrigerator for preserving perishables, and a television for 

entertainment, a disabled person depends on a proper fitting 
and functioning assistive device; an iron lung to breathe, a 

prosthesis or electric wheelchair to motivate. The passage of 

Senate Bill 1190 will insure the proper protection of these 

assistive devices. 

Sincerely, 

JJS/bjb 

Janes JStratton 

Administrative Analyst 
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The CALIFORNIA ASSOCIATION OF THE DEAF, Inc. 

Affiliated with the National Association of the Deaf - Founded 1906. Incorporated 1914 

1507 TWENTY-FIRST STREET, SUITE 102, SACRAMENTO, CALIFORNIA 95814 

Telephone TTY (916) 443-2833 Voice (916) 443-3604 

September 18, 1979 

The Honorable Edmund G. Brown Jr. 
Governor 
State Capitol 
Sacramento, California 95814 

Re: Senate Bill 1190 

Dear Governor Brown: 

Senate Bill 1190 (Sieroty) will soon be before you for your 
signature. This bill would require that new and used assistive 
devices sold at retail be covered by warranties that insure that 
the devices are specifically fit to the individual needs of the 
buyer. 

For many years, hearing impaired people have all too often 
been fitted with hearing aids that were inappropriate to the type 
and severity of their hearing loss. SB 1190 would help insure 
that retailers of hearing aids become more responsible to the needs 
of their clients. 

The California Association of the Deaf supports SB 1190 and 
respectfully requests your favorable consideration in this matter. 

EDS:rr 
cc: Senator Alan Sieroty 

Sincejely 

EDWARD D. SANTILLANES 
Administrative Assistant 

A NON-PROFIT, TAX EXEMPT CORPORATION DEDICATED TO THE SOCIAL WELFARE OF THE DEAF COMMUNITY 
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