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SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF ) CAPITAL CASE
CALIFORNIA, )
) No. S105403
Plaintiff and Appellee, )
) (Los Angeles Superior
vS. ) Court No. KA032767)
)

RUN PETER CHHOUN and )

SAMRETH SAM PAN )

)

Defendants and Appellants. )

ARGUMENT
I
APPELLANT’S CONVICTIONS AND DEATH SENTENCE

MUST BE REVERSED BASED ON McCOY v LOUISIANA
AND PEOPLE V BLOOM

A. INTRODUCTION
In Pan’s Third Supplemental Brief he argued that
his convictions and death sentence must be reversed under

McCoy v Louisiana (2018) 584 U.S. 414, drawing the Court’s

attention to three recent cases that support Pan’s argument.

The recent cases are People v Bloom (2022) 12 Cal. 5% 1008,




People v _Eddy (2019) 33 Cal. App. 5% 472, and People v

Flores (2019) 34 Cal. App. 5% 270.

In McCoy v Louisiana, supra, the Supreme Court

summarized its decision by stating: “We hold that a defendant
has the right to insist that counsel refrain from admitting
guilt, even when counsel’s experienced-based view 1s that
confessing guilt offers the defendant the best chance to
avoid the death penalty. Guaranteeing a defendant the right
‘to have the Assistance of Counsel for his defence,’ the
Sixth Amendment so demands. With individual liberty-and, 1in
capital cases, life—-at stake, it is the defendant’s
prerogative, not counsel’s, to decide on the objective of his
defense: to admit guilt in the hope of gaining mercy at the
sentencing stage, or to maintain his innocence, leaving it to
the State to prove his guilt beyond a reasonable doubt.”

(McCoy v Louisiana, supra, at 417-418.)

B. PAN’S COUNSEL DID NOT MAKE A CONDITIONAL
ARGUMENT. HE CONCEDE PAN’S GUILT OF
SECOND DEGREE MURDER

Respondent argues that McCoy v ILouisiana, supra,

did not deal with a case like Pan’s where defense counsel

argued his client’s innocence in the first part of his



argument and then “argued conditionally that even if the
jurors rejected his argument as to complete innocence, they

could not convict Pan of first degree murder given the

absence of evidence of Pan’s intent to kill.” (Resp. 3d Supp.
Br., p. 5.) According to Respondent, "“Neither McCoy nor

Bloom held that such limited factual concessions or an
alternative conditional legal concession violate a
defendant’s Sixth Amendment autonomy right.” (Resp. Supp.
Br., p. 18.)

Respondent’s claim, that Pan’s counsel argued
conditionally that even if the jurors rejected his argument
as to complete innocence they could not convict Pan of first
degree murder given the absence of Pan’s intent to kill, is
not supported by the record. Pan’s counsel, in the second
part of his argument, stated: “You may find him guilty, but
not of first degree murder. . . My client is guilty, 1if
anything, of second degree murder. And I ask you to return
that verdict.” (19 RT 3335-3336.)

By that statement, counsel was telling the jury to
convict Pan of three counts of second degree murder. That
argument, made over the express objection of Pan, violated

Pan’s Sixth Amendment right of autonomy. It violated Pan’s



right to decide that the objective of his defense was “to
maintain his innocence, leaving it to the State to prove his

guilt beyond a reasonable doubt.” (McCoy v Louisiana, supra,

at 417-418.)"

An attorney 1is permitted to concede his client’s
guilt to the crime of murder if it is part of a strategy to
avoid a death sentence, provided his client does not object

to such a concession. (Florida v Nixon (2004) 543 U.S. 175.)

In the Nixon case, when defense counsel explained his
strategy to concede guilt, the defendant “never verbally
approved or protested” counsel’s strategy. He complained

about counsel’s strategy only after the trial. (Florida v

' Justice Alito in his dissenting opinion in McCoy noted
that “instead of conceding that petitioner shot the victims,
English should have ignored that element entirely.” (McCoy
v_Louisiana, supra, at 432.) There were two ways for
English to argue McCoy’s case, one constitutional and one
unconstitutional, per Justice Alito:

Constitutional: “First-degree murder requires proof
both that the accused killed the victim and that he acted
with the intent to kill. I submit to you that my client did
not have the intent required for conviction for that
offense.”

Unconstitutional: “First-degree murder requires proof
both that the accused killed the victim and that he acted
with the intent to kill. I admit that my client shot and
killed the victims, but I submit to you that he did not have
the intent required for conviction for that offense.”

(McCoy v Louisiana, supra, at 837. (Alito, J., dissenting.)
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Nixon, supra, at 181.) The Supreme Court held that “When
counsel informs the defendant of the strategy counsel
believes to be in the defendant’s best interest and the
defendant is nonresponsive, counsel’s strategic choice is not
impeded by any blanket rule demanding the defendant’s

explicit consent.” (Florida v Nixon, supra, at 192.)

In McCoy v Louisiana, supra, 584 U.S. 414, 422, the

Court stated that “Trial management is the lawyer’s province.
Counsel provides his or her assistance by making decisions
such as ‘what arguments to pursue, what evidentiary
objections to raise, and what agreements to conclude
regarding the admission of evidence.’” Other decisions are
reserved for the client, such as, “whether to plead guilty,
waive the right to a jury trial, testify in one’s own behalf,

and forgo an appeal.” (McCoy v Louisiana, supra, at 422.)

“Autonomy to decide that the objective of the defense is to
assert innocence belongs in this latter category.” (McCoy v
Louisiana, supra, at 422.)

So long as trial counsel does not violate his
client’s autonomy to decide that the objective of the defense
is to assert his innocence, trial counsel can concede his

client’s guilt as a part of his trial strategy to avoid the



death penalty. (People v Bloom (2022) 12 Cal. 5™ 1008, 1036-

1042.) In Bloom, trial counsel conceded the defendant’s
guilt of three counts of voluntary manslaughter as a part of
a strategy to avoid a death sentence based upon a lack of
mental capacity defense.

In objecting to this strategy, Bloom told the trial
court that he would admit shooting his father, Bloom Sr., but
refused to admit killing Josephine and Sandra, his stepmother
and stepsister, because the prosecution’s evidence was weak
and he preferred to put the prosecution to its proof. The
Court reversed Bloom’s convictions for the murders of the
stepmother and stepsister based on McCoy error, but affirmed
the conviction for the murder of his father, finding no McCoy

error as to that conviction. (People v Bloom, supra at 1015.)

In reversing Bloom’s conviction for the murder of his
stepmother and stepsister, this Court stated: “counsel’s
decision to concede Bloom killed Josephine and Sandra,
despite Bloom’s insistence to the contrary, violated Bloom’s
right to determine the objectives of his defense and maintain

complete innocence as to those counts.” (People v Bloom,

supra, at 1015.)

In the case of Bloom’s conviction of the murder of



his father, Bloom Sr., the Court found that trial counsel did
not violate McCoy by conceding Bloom’s guilt of manslaughter
and offering a mental state defense. The Court noted that an
earlier conviction in the case had been reversed based on
counsel’s failure to develop a mental state defense. (Bloom

v_Calderon (9" Cir. 1997) 132 F. 3d 1267, 1271-1278.) This

Court found that a decision to pursue a mental state defense
was strongly indicated if not outright compelled by the Ninth
Circuit’s decision. “So here, where Bloom did not contest
his responsibility for killing his father, Bloom Sr., at
trial, counsel did not violate the Sixth Amendment by
presenting a mental state defense to first degree murder,
even though Bloom did not wish for counsel to present the

defense.” (People v Bloom, supra, at 1041.)

So there i1s nothing in Bloom or McCoy that supports
Respondent’s argument. Neither case holds that counsel can
make the alternative argument suggested by Respondent.
Defense counsel cannot avoid McCoy error by arguing his
client’s innocence in the first part of his argument and
conceding his client’s guilt in the second part of his
argument. Lastly, Respondent’s argument, that counsel argued
conditionally, that even if the jurors rejected his argument
as to complete innocence, they could not convict Pan of first
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degree murder given the absence of Pan’s intent to kill, is
not supported by the record. Pan’s counsel did not make that
type of conditional argument. He urged the jury to return
guilty verdicts on second degree murder, over the express

objection of his client that he not concede any guilt.

C. CONCEDING GUILT OF A LESSER INCLUDED OFFENSE
IS NOT PERMITTED IF THE DEFENDANT EXPRESSLY
OBJECTS
Respondent makes a second argument that the
concession of guilt was permissible because the concession
was made to a lesser included offense. Respondent argues:
“Nor did Bestard [trial counsel] violate McCoy when he urged
the jury to convict Pan of second degree murder as a lesser
offense.” (Resp. 3d Supp. Br., p. 5.) Pan’s response is:
that is exactly how trial counsel, Antonio Bestard, violated
McCoy. In the McCoy case, trial counsel, Larry English,
conceded McCoy’s guilt of three counts of second degree
murder over the express objection of his client, McCoy, who

wanted English to pursue an acquittal. (McCoy v Louisiana,

supra, 584 U.S. at 418-420.) McCoy had been charged with
three counts of first degree murder and English chose to

concede guilt on three counts of the lesser included offense

11



of second degree murder as a part of a strategy to avoid the
death penalty. (Id.) It was English’s decision to concede
guilt on the lesser included offense of second degree murder,
over his client’s objection, which resulted in the violation
of McCoy’s Sixth Amendment right “to maintain his innocence,
leaving it to the State to prove his guilt beyond a
reasonable doubt.” (Id., at 417-418.)

Respondent attempts to distinguish this Court’s

opinion in People v Bloom, supra, by stating that “At no

point did counsel argue that Bloom was innocent.” (Resp. 3d
Supp. Br., p. 10.) That may be a factual distinction that
exists between Pan’s case and the Bloom case, but it does not
make any difference in the outcome of the two cases. In the
Bloom case, counsel for Bloom argued that Bloom was guilty of
three counts of manslaughter, as lesser included offenses
within the charged counts of first degree murder. This Court
held that Bloom’s counsel violated his Sixth Amendment
autonomy right on two of the murders because the concessions

“were incompatible with Bloom’s objective to instead maintain

innocence and pursue acquittal.” (People v Bloom, supra, 12
Cal. 5% at 1038.) “McCoy makes clear that the decision

whether to concede the defendant should be found guilty of a

crime—-even a lesser crime than the one the prosecution

12



charged-is a decision that necessarily belongs to the

defendant.” (People v Bloom, supra at 1039.)

Respondent makes the same argument with respect to

People v Eddy (2029) 33 Cal. App. 5™ 472. Respondent argues

that in Eddy, where trial counsel conceded the defendant’s
guilt of the lesser include offense of manslaughter over the
defendant’s objection, counsel made no argument for complete
acquittal. (Resp. 3d Supp. Br., p. 16.) There is nothing in
the Eddy opinion that supports Respondent’s argument.
Rather, the Eddy case explained that McCoy error exists 1f
the record shows “ (1) that defendant’s plain objective is to
maintain his innocence and pursue acquittal, and (2) that
trial counsel disregards that objective and overrides his

client his client by conceding guilt.” (People v Eddy,

supra, at 482.) The fact that Bestard argued that Pan was
innocent in the first part of his argument does not change
the fact that he conceded Pan’s guilt in the second part of

his argument over Pan’s objection, thus violating McCoy.

D. WHETHER CONCEDING ONLY AN ELEMENT OF THE CRIME
CAN VIOLATE MCCOY IS NOT AN ISSUE RAISED IN
THIS CASE

Respondent tries to distinguish People v Flores

13



(2019) 34 Cal. App. 5™ 270 on the basis that in Flores
defense counsel conceded the actus reus of the crime, while
arguing for an acquittal based on the failure to prove the
requisite mental state. Respondent argues that Flores
improperly extended the McCoy rule because McCoy only applies
to counsel’s concession of his client’s guilt of the charged
crime and does not apply to strategic disputes about whether
to concede an element of the charged crime. (Resp. 3d Supp.
Br., p. 17.)

The distinction between defense counsel conceding
only an element of the crime as opposed to conceding guilt of
the crime was an issue raised but not decided in McCoy v
Louisiana, supra, 584 U.S. at 426 (Majority Opinion) and at
435-437 (Dissenting Opinion). But in the case of McCoy, the
Court held that in light of McCoy’s insistence that he did
not kill members of his family, defense counsel’s concession
of guilt of a lesser included crime of second degree murder
was not a strategic dispute about whether to concede an
element of the charged offense. It was an intractable
disagreement about the fundamental objective of defendant’s

representation. (McCoy v Louisiana, supra at 426.) In light

of McCoy’s objective to maintain that he did not kill members

of his family, defense “counsel may not admit her client’s

14



guilt of a charged crime over the client’s intransigent

objection to that admission.” (McCoy v Louisiana, supra at

426.)

The few cases that have discussed whether counsel
violates McCoy by conceding an element of the crime have
focused on whether counsel’s concession of an element of the
crime constituted “admitting her client’s guilt of the
charged crime over the client’s intransigent objection to

that admission.” (McCoy v Louisiana, supra, at 426.) “Once

a defendant decides on an objective - e.g., acquittal -
‘[t]lrial management is the lawyer’s province’ and counsel
must decide, inter alia, ‘what arguments to pursue.’
(Citation) . Conceding an element of a crime while contesting
the other elements falls within the ambit of trial strategy.”

(United States v Rosemond (2d Cir. 2020) 958 F.3d 111, 122.)

In United States v Rosemond, supra, the defendant

was charge with murder for hire. During final argument,
defense counsel conceded the defendant hired someone to shoot
the victim but argued the defendant was not guilty because
the Government failed to prove an intent to kill. The Court
held there was no McCoy error because “the right to autonomy
is not implicated when defense counsel concedes one element
of the charged crime while maintaining that the defendant is

15



not guilty as charged.” (United States v Rosemond, supra, at

122.) “This was trial strategy, and [counsel] made a limited

concession while zealously defending Rosemond’s innocence
This is far different from McCoy, where the attorney

immediately conceded his client was guilty of the charged

crime.” (United States v Rosemond, supra, at 123.)

In Commonwealth v Miranda (2020) 484 Mass. 799, 146

N.E. 3d 435, a defendant charged with murder testified that
he shot the victim in self defense, despite his attorney’s
correct legal advice that self defense was not a viable
defense under the facts of the case. In final argument,
defense counsel argued that the defendant did not shoot the
victim and was claiming he did to protect his brother. On
appeal, the Massachusetts Supreme Court held there was no
McCoy error because once the defendant had decided on the
objective of outright acquittal, counsel reserved the right
to pursue a defense strategy that he believed was in the

defendant’s best interest. (Commonwealth v Miranda, supra,

at 822-824.)
Finally, there is the unpublished military court

marshal case of United States v Lancaster (2021) 2021 CCA

LEXIS 209, 2021 WL 1811735 where the defendant was charged

with theft of government housing benefits based on falsely

16



claiming she was married. The defendant knew that divorce
proceeding had been commenced but claimed she was unaware
that the divorce had been made final. During final argument,
her counsel conceded that her divorce was final and she was
not entitled to receive the housing benefits, but argued she
was not guilty because she reasonably believed she was still
married and entitled to the housing benefits.

On appeal, the defendant in Lancaster argued that
her counsel violated McCoy by conceding elements of the
crime. The Court found no McCoy error because although
counsel conceded she was divorced and not entitled to the
money, counsel argued the defendant was not guilty because
she reasonably believed she was still married and entitled to
the housing benefits. The Court held that “defense counsel
did not concede appellant’s guilt, and therefore did not
violate appellant’s Sixth Amendment right to autonomy to

assert her innocence or run afoul of McCoy.” (United States

v_Lancaster, supra, at 18.)

Whatever difference exists between a concession of
only an element of the crime verses concession of the
defendant’s guilt of the charged crime or any lesser included
crime, is an issue that is not raised in the facts of Pan’s

case. In Pan’s case counsel conceded Pan’s guilt of three

17



counts of second degree murder, a lesser included offense
within the charged crimes of first degree murder. Thus, the
question of whether defense counsel violates McCoy by
conceding only an element of the crime over the defendant’s
objection should be decided in a later case.

In Pan’s case, he was adamant that he did not want
to concede any guilt at his trial and he told his attorney
prior to final argument not to concede any guilt. (Pan’s
Letter to the Judge; 6 CT 1421.) Trial counsel, Antonio
Bestard, admitted at the Marsden hearing that Pan had told
him not to concede guilt and that Pan was vigorously
asserting his innocence of the crimes. (20 RT 3362.) Bestard
admitted that he overruled Pan and conceded Pan’s guilt of
three counts of second degree murder as a part of his
strategy to avoid a death sentence. (20 RT 3361-3363.) The
facts of Pan’s case fall directly within the holdings of

People v Bloom and McCoyv v Louisiana, so that Pan’s

convictions and death sentence must be reversed.
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II

RESPONDENT HAS CONCEDED REVERSAL OF
THE GANG ENHANCEMENTS

Respondent has conceded Pan’s argument that the
gang enhancements to Counts 6 and 7 must be stricken based on
Assembly Bill No. 333's revision of Penal Code section
186.22. (Resp. 3d Supp. Br., pp. 18-21.) At trial the
prosecutor relied upon the charged offenses in order to prove
the “pattern of criminal gang activity.” (Pen. Code §
186.22, subd. (e) (2).) Assembly Bill No. 333 amended Penal
Code section 186.22, subd. (e) (2) to provide that: “The
currently charged offense shall not be used to establish the
pattern of criminal gang activity.” (Pen. Code § 186.22,
subd. (e) (2).)

Since the jury was not informed of the changes in
the law and the prosecution at trial relied upon the charged
offenses to prove the pattern of criminal gang activity,

reversal 1s required under People v Tran (2023) 13 Cal. 5%

1169, 1207 and People v E.H. (2022) 75 Cal. App. 5% 467, 479

[Finding reversible error because the jurors were permitted
to consider the current offenses in determining whether the

prosecution had proven a pattern of criminal gang activity.].
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Respondent makes no argument that the error is harmless under

the facts of this case.

CONCLUSION

Based on the foregoing, appellant urges the Court

to reverse his convictions and death sentence.

Dated: April 24, 2024 Respectfully submitted,

/s/ Joseph F. Walsh

JOSEPH F. WALSH
Attorney for Appellant
SAMRETH SAM PAN
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