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INTRODUCTION 
Appellant Barrera was sentenced to death in 2001, and 

briefing on automatic appeal was completed in 2022.  After this 

Court notified counsel on March 16, 2023, that oral argument 

may take place in the next few months, Barrera informed this 

Court by letter of his intent to file supplemental briefing 

regarding the Racial Justice Act (RJA).  Pursuant to this Court’s 

Order of March 29, 2023, and after one extension of time, Barrera 

filed his Fourth Supplemental Opening Brief (FSOB) on May 26, 

2023.  Barrera’s new brief alleges that discriminatory language 

was used at trial in violation of the RJA.  Barrera’s RJA claim 

does not warrant reversal. 

Barrera’s RJA claim is not cognizable.  As set forth in detail 

below, the Legislature has specifically provided that where, as 

here, judgment has already been imposed in the trial court, the 

proper means for an incarcerated defendant to raise claims under 

the RJA is to “file a petition for writ of habeas corpus . . . in a 

court of competent jurisdiction . . . .”  (Pen. Code, § 745, subd. 

(b).) 1   This path for pursuing an RJA claim permits Barrera to 

fully present an RJA claim, and permits him to properly present 

and rely upon information that is outside the appellate record.  

Contrary to Barrera’s contention, habeas corpus is not illusory for 

condemned inmates, and in recently amending the RJA to 

include post-judgment claims for condemned inmates, the 

                                         
1  Undesignated statutory references are to the Penal Code. 

https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Legislature found no reason to expand upon the procedural 

mechanisms expressly provided for in the RJA. 

ARGUMENT 
I. POST-JUDGMENT RJA CLAIMS ARE NOT COGNIZABLE ON 

DIRECT APPEAL 
Barrera’s newly-added RJA claim is not cognizable in the 

instant appeal.  The Legislature has provided the procedural 

path of habeas corpus for condemned inmates to raise post  -

judgment RJA claims.  This available procedural path permits 

Barrera to fully present his RJA claim, and permits him to 

properly present and rely upon the information outside the 
appellate record that he cites in support of his claim. 2 

A. The California Racial Justice Act of 2020 
Effective January 1, 2021, the RJA codified in a scheme of 

interrelated statutes in the Penal Code (§§ 745, 1473, subd. (f), 

1473.7, subd. (a)(3)) the fundamental principle that “[t]he state 

shall not seek or obtain a criminal conviction or seek, obtain, or 

impose a sentence on the basis of race, ethnicity, or national 

origin.”  (§ 745, subd. (a).)  “The Act sets forth four categories of 

                                         
2  In addition to this case, the Office of the State Public 

Defender has attempted to raise RJA claims in two other capital 
cases that are pending in this Court on automatic appeal:  People 
v. Anthony Bankston, Case No. S044739, and People v. Javance 
Mickey Wilson, Case No. S118775.  In all three cases, briefing 
had already been completed, and the requests to raise RJA claims 
were not made until after this Court notified counsel that oral 
argument would be held in the next few months.  In Bankston, 
appellant obtained permission and filed a supplemental brief on 
April 27, 2023.  In Wilson, a Motion for Stay and Limited 
Remand so that appellant may litigate his RJA claim in the 
superior court is currently pending.    

https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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conduct, any of which, if proved, is enough to ‘establish’ a 

violation of section 745, subdivision (a).”  (Young v. Superior 

Court (2022) 79 Cal.App.5th 138, 147.)  Citing the appellate 

record, Barrera alleges on appeal that his case falls into one of 

those categories:  “During the defendant’s trial, in court and 

during the proceedings, the judge, an attorney in the case, a law 

enforcement officer involved in the case, an expert witness, or 

juror, used racially discriminatory language about the 

defendant’s race, ethnicity, or national origin, or otherwise 

exhibited bias or animus towards the defendant because of the 

defendant’s race, ethnicity, or national origin, whether or not 

purposeful.”  (§ 745, subd. (a)(2); FSOB 16-17, 22; see also FSOB 

13-14, 19-21, 25-30, 32, 34-36.) 

In its initial, previous form, the RJA only applied 

“prospectively in cases in which judgment ha[d] not been entered 

prior to January 1, 2021.”  (Former § 745, subd. (j).)  As part of 

Assembly Bill No. 256 (AB 256), which became effective 

January 1, 2023, the Legislature amended subdivision (j) to 

provide, in pertinent part:  “This section applies as follows:  (1) to 

all cases in which judgment is not final[; and] (2) . . . [T]o all 

cases in which . . . the petitioner is sentenced to death . . .”  

(§ 745, subd. (j); Stats. 2022, c. 739 (Assem. Bill 256), §§ 2, 3, eff. 

Jan. 1, 2023 [amending § 745, subd. (j), § 1473, subd. (f)].) 

Section 745, subdivision (b), currently provides, in pertinent 

part, “A defendant may file a motion in the trial court or, if 

judgment has been imposed, may file a petition for writ of habeas 

https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0a0c82f0dd5a11ec803481e3af707586/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_147
https://www.westlaw.com/Document/I0a0c82f0dd5a11ec803481e3af707586/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_147
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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corpus or a motion under Section 1473.7 in a court of competent 

jurisdiction, alleging a violation of subdivision (a).” 

When construing a statute, the court’s goal is to ascertain 

legislative intent so as to effectuate the purpose of the law.  

(Fluor Corp. v. Superior Court (2015) 61 Cal.4th 1175, 1198.)  The 

words of a statute must be given their usual and ordinary 

meaning, viewed in the context of the statute as a whole.  (Union 

of Medical Marijuana Patients, Inc. v. City of San Diego (2019) 7 

Cal.5th 1171, 1184.)  “If no ambiguity appears in the statutory 

language, [courts] presume that the Legislature meant what it 

said, and the plain meaning of the statute controls.  [Citations.]”  

(People v. Gray (2014) 58 Cal.4th 901, 906.)  Courts may neither 

insert words nor delete words in an unambiguous statute, or 

rewrite a statute to conform to an assumed intention that is not 

within its language.  (Vasquez v. State of California (2008) 45 

Cal.4th 243, 253.) 

These principles compel the conclusion that, as discussed 

above, the RJA sets forth three separate procedural mechanisms 

for raising claims under its provisions, each of which apply in 

different instances:  (1) for persons who remain under the juris  -

diction of the trial court, they may file a motion in the trial court; 

(2) for persons who are incarcerated or otherwise have their 

liberty restrained after judgment has been imposed, they may file 

a petition for writ of habeas corpus in any court of competent 

jurisdiction; or (3) for persons who are no longer incarcerated 

after judgment has been imposed, they may file a motion under 

Section 1473.7.  (See § 745, subd. (b).) 

https://www.westlaw.com/Document/NB45D042027C811EC81ED9C2786577532/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3778e81e473f11e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_1198
https://www.westlaw.com/Document/I245c2f30c2ae11e9a1eadf28d23ada74/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_1184
https://www.westlaw.com/Document/I245c2f30c2ae11e9a1eadf28d23ada74/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_1184
https://www.westlaw.com/Document/I245c2f30c2ae11e9a1eadf28d23ada74/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_1184
https://www.westlaw.com/Document/I6b0cc439aab811e3a659df62eba144e8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_906
https://www.westlaw.com/Document/I57a89e8eb70911dd9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_253
https://www.westlaw.com/Document/I57a89e8eb70911dd9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_253
https://www.westlaw.com/Document/NB45D042027C811EC81ED9C2786577532/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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By amending the RJA to provide for retroactivity while 

maintaining the specific manner of presenting RJA claims, it is 

evident that the Legislature intended to make these remedies 

exclusive.  (See, e.g., People v. Conley (2016) 63 Cal.4th 646, 655  -

661 [petition procedure under Three Strikes Reform Act of 2021 

sole means for obtaining relief]; People v. DeHoyos (2018) 4 

Cal.5th 594, 600-606 [given statutory petition procedure, 

Proposition 47 claims cannot be raised on direct appeal].) 

B. Barrera’s RJA claim is not cognizable on appeal 
For persons such as Barrera, who are no longer under the 

jurisdiction of the trial court, the RJA provides for those 

individuals to explore their claims on habeas, thereby enabling 

such individuals to present evidence that is outside of the 

appellate record, just as Barrera attempts to do here.  (See, e.g., 

FSOB 11 [referring to 1786 letter from Thomas Jefferson]; FSOB 

12 [citing L.A. Times article about mass deportations during the 

Eisenhower era]; FSOB 13 [quoting Donald Trump’s remarks in 

2015 and 2018 about people from Mexico]; FSOB 22-25 [referring 

to Proposition 187, which was a ballot measure approved by 

California voters in 1994, and to Governor Pete Wilson’s 1994 

reelection campaign ad]; FSOB 29, fn. 4 [citing news articles 

about Barrera’s status as a street vendor]; FSOB 30 [quoting 

published book written by a court interpreter from Barrera’s 

trial].)  Notably, the Legislature has provided direct appeal as a 

remedy when it has wished to do so.  For instance, section 1172.6, 

subdivision (g), part of Senate Bill No. 775 — which, like AB 256, 

was a product of the Legislature’s 2021-2022 Regular Session — 

https://www.westlaw.com/Document/I12df24373f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_655
https://www.westlaw.com/Document/I12df24373f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_655
https://www.westlaw.com/Document/I599d6170262211e8a5e6889af90df30f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_600
https://www.westlaw.com/Document/I599d6170262211e8a5e6889af90df30f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_600
https://www.westlaw.com/Document/N0C93D380FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0C93D380FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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amended the petitioning process for murder defendants, 

providing, “A person convicted of murder, attempted murder, or 

manslaughter whose conviction is not final may challenge on 

direct appeal the validity of that conviction based on the changes 

made to Sections 188 and 189 by Senate Bill 1437.”  The fact that 

no similar language appears in section 745 indicates a Legislative 

intent that the same remedy is not available in cases alleging 

violations of the RJA.  (See Town of Atherton v. California High  -

Speed Rail Authority (2014) 228 Cal.App.4th 314, 339, internal 

quotation marks and citation omitted [“Unless there is evidence 

the Legislature had a contrary intent, logic and consistency 

suggest the same language in analogous statutes should be 

construed the same way”].) 

Additionally informative is the Legislature’s failure to carve 

out a jurisdictional exception within the RJA for matters that are 

pending in an appellate court.  As is well established, “where 

there is no statutory exception, ‘“the filing of a valid notice of 

appeal vests jurisdiction of the cause in the appellate court until 

determination of the appeal and issuance of the remittitur 

[citation] and deprives the trial court of jurisdiction to make any 

order affecting the judgment.”  [Citation].’”  (People v. Wagner 

(2009) 45 Cal.4th 1039, 1061.)  Had the Legislature intended to 

permit individuals the ability to stay a pending appeal in order to 

raise a claim under the RJA, it could have easily done so.  

Instead, it made clear that post-judgment claims under the RJA 

are to be raised in a petition for writ of habeas corpus. 

https://www.westlaw.com/Document/N0E12393050C811EDB2F6F2469F16280C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4abe3460137811e4bf878054761d347f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_339
https://www.westlaw.com/Document/I4abe3460137811e4bf878054761d347f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_339
https://www.westlaw.com/Document/Ib31ea4940cb411deb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_1061
https://www.westlaw.com/Document/Ib31ea4940cb411deb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_1061
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The Legislature’s specification of these procedures is readily 

understandable.  The failure to file a motion in the trial court 

deprives the superior court of an opportunity to conduct a hearing 

and develop a factual record related to the allegations of racial 

bias.  And unlike the superior court, “appellate courts are not 

equipped to accept new evidence and make factual findings.”  

(People v. Cervantes (2020) 46 Cal.App.5th 213, 224.)  Because 

Barrera has no denial of a trial RJA motion to appeal, he cannot 

bring an RJA claim in this Court on direct appeal in the first 

instance. 

Barrera, of course, is not without a remedy.  There is 

nothing preventing him from further developing and raising post  -

conviction RJA claims through a petition for writ of habeas 

corpus, as the Legislature contemplated in expanding the act to 

include retroactive application to condemned inmates. 

Accordingly, this Court should reject Barrera’s 11th-hour 

request to expand the procedural path for pursuing those claims 

beyond the remedy of habeas corpus described in the statute.  
(See, § 745, subd. (b).) 3 

                                         
3  A proposed amendment to section 745 is currently 

pending in the Legislature that would allow defendants to raise 
record-based RJA claims for the first time on direct appeal, and 
would permit a limited stay and remand for non-record-based 
RJA claims to be developed in trial court.  Specifically, if enacted 
into law, the proposed statutory language would provide that: 
“For claims based on the trial record, a defendant may raise a 
claim alleging a violation of subdivision (a) on direct appeal from 
the conviction or sentence.  The defendant may move to stay the 
appeal and request remand to the superior court to file a motion 

https://www.westlaw.com/Document/I259f87f0624c11eaa56f994ec64d0018/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_224
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Barrera is seeking to create an extraordinary remedy by 

asking this Court to permit him to raise an RJA claim on direct 

appeal and to consider matters outside the appellate record.  

Notably, this appeal has been pending in this Court for nearly 22 

years, has been fully briefed since 2022, and is on the eve of oral 

argument.  Barrera, however, argues that he should not be 

required to pursue the claim on habeas corpus because of the lack 

of appointment of habeas counsel since the electorate passed 

Proposition 66 (Death Penalty Reform and Savings Act of 2016).  

(FSOB 38-41.)  According to Barrera, the lack of appointed 

counsel means that it will be many more years before his RJA 

claim could be adjudicated on habeas corpus.  But any concern 

over the appointment of state habeas counsel hardly justifies 

delaying the resolution of automatic appeals to give priority to 

adjudicating RJA claims over other habeas claims.  The 

Legislature did not provide for any process other than habeas for 

post-judgment claims by condemned inmates, no doubt 

recognizing as a practical matter that the remedy for any 

violation of the RJA would be a new trial; and accordingly, the 

current process for obtaining relief by way of habeas is an equally 

appropriate mechanism for post-judgment relief for RJA claims. 

                                         
pursuant to this section.”  (Assem. Bill No. 1118 (2023-2024 Reg. 
Sess.) as amended May 18, 2023.)  The fact that the Legislature 
is contemplating whether to permit defendants to raise RJA 
claims for the first time on direct appeal, or to move for a remand 
for further development in the trial court, strongly suggests that 
such procedural paths are not options for defendants under 
current law. 
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Anticipating that his RJA claim is not cognizable on appeal, 

Barrera suggests that this Court should, as an alternative “stay 

this appeal and order a limited remand to permit Mr. Barrera to 

raise his RJA claim in the superior court.”  (See FSOB 44.)  In 

support of his alternative request for a limited remand, Barrera 

cites People v. Gentile (2020) 10 Cal.5th 830, 858, and People v. 

Awad (2015) 238 Cal.App.4th 215, 220.  (FSOB 42-43.)  Both 

cases are readily distinguishable.  In Gentile, this Court noted 

that the petition process then set forth in former section 1170.95 

was the exclusive remedy for retroactive SB 1437 relief on 

nonfinal judgments.  (Gentile, supra, 10 Cal.5th at p. 859.)  In so 

doing, this Court also noted that an appellate court could grant a 

stay and remand of the proceedings “where good cause supports 

the motion,” suggesting that persons who are left without any 

available means of raising a claim under SB 1437 could establish 

such “good cause.”  (Id. at pp. 858-859.) 

In 2021, the Legislature responded to Gentile and other 

decisions of the California courts by passing Senate Bill 775, 

which became effective on January 1, 2022.  (See Assem. Com. on 

Public Safety, Analysis of Senate Bill 775 as amended July 6, 

2021, p. 11; Stats. 2021, ch. 551, § 1; People v. Glukhoy (2022) 77 

Cal.App.5th 576, 591.)  An analysis by the Assembly Public 

Safety Committee explained:  

In Gentile, the California Supreme Court found that the 
petition process set forth in Penal Code section 1170.95 
is the exclusive remedy for retroactive SB 1437 relief on 
nonfinal judgments.  [Citation.]  Generally, the rule is 
that a judgment is not final until the time for 
petitioning for a writ of certiorari in the United States 

https://www.westlaw.com/Document/I3d8a450040a711eba075d817282e94c2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_858
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_220
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_220
https://www.westlaw.com/Document/I3d8a450040a711eba075d817282e94c2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3d8a450040a711eba075d817282e94c2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_859
https://www.westlaw.com/Document/I3d8a450040a711eba075d817282e94c2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_858
https://www.westlaw.com/Document/I7d6fc890bf6611ecbf45df569f0c2bfa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_591
https://www.westlaw.com/Document/I7d6fc890bf6611ecbf45df569f0c2bfa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_591
https://www.westlaw.com/Document/I3d8a450040a711eba075d817282e94c2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Supreme Court has passed.  [Citation.]  [¶]  This bill 
would provide that where a conviction is not final, it 
may be challenged on S[enate] B[ill] 1437 grounds on 
direct appeal from that conviction. 

(Glukhoy, supra, at p. 591, fn. 34.)  The legislation amended 

section 1170.95 to provide:  “[a] person convicted of murder, 

attempted murder, or manslaughter whose conviction is not final 

may challenge on direct appeal the validity of that conviction 

based on the changes made to Sections 188 and 189 by Senate 

Bill 1437 (Chapter 1015 of the Statutes of 2018).”  (§ 1170.95, 

subd. (g), italics added.) 

Here, unlike in Gentile, seeking relief in the trial court is not 

the sole procedural mechanism set forth by the Legislature for 

seeking relief under the RJA.  Rather, in enacting the RJA, the 

Legislature was careful to ensure that relief was available to 

persons who were outside the jurisdiction of the trial court.  

Although filing a motion in the trial court is the means of 

exploring a claim under the RJA for those persons who remain 

under the jurisdiction of the trial court, for persons such as 

Barrera, whose judgments have already been entered, they are 

able to avail themselves of the RJA via a petition for writ of 

habeas corpus.  This alternative procedural mechanism, 

specifically set forth by the Legislature, eliminates the “good 

cause” that was present in Gentile.  

Awad is similarly unhelpful to Barrera’s position.  There, the 

defendant was sentenced and filed a notice of appeal before 

Proposition 47 (§ 1170.18) became effective.  Defendant Awad’s 

appeal challenged various counts and also claimed one of the 

https://www.westlaw.com/Document/I7d6fc890bf6611ecbf45df569f0c2bfa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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counts should be reduced to a misdemeanor under Proposition 47.  

(Id. at pp. 218-219.)  The trial court, however, had declined to 

hear the Proposition 47 petition on the ground that it lacked 

jurisdiction to recall the sentence while the case was pending on 

appeal.  (Id. at p. 218.)  The appellate court referred to the 

defendant’s position as a “Hobson’s choice.”  (Ibid.) 4   Awad could 

either pursue his appeal and, after the remittitur is returned, 

address the Proposition 47 issue in the trial court, or he could 

abandon his appeal to pursue his claim immediately.  (Ibid.)  The 

appellate court appropriately reasoned that, in such a circum  -

stance, the passage of time during the appeal would have 

diminished the benefit of the reduction to the defendant.  (Id. at 

p. 221.)  Accordingly, the appellate court stayed the pending 

appeal and remanded the case to the trial court to allow the lower 

court to address the claim under Proposition 47.  (Awad, supra, 

238 Cal.App.4th at pp. 222, 225.) 

Here, conversely, Barrera is not faced with a “Hobson’s 

choice.”  Instead, he remains free to pursue his claims under the 

RJA via a petition for writ of habeas corpus.  This is the opposite 

of the situation presented in Awad, where the defendant was 

required to either abandon his pending appellate claims, or wait 

until his appeal was resolved, at which point he may have 

already been released from custody, which was the precise 

remedy he would have sought under Proposition 47.  Barrera, on 

                                         
4  A “Hobson’s choice,” as used here by the court in Awad, 

refers to the necessity of accepting one of two or more equally 
objectionable alternatives. 

https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_218
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_218
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0D242CA0FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_221
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_221
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_222%2c+225
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_222%2c+225
https://www.westlaw.com/Document/I9ee283e01ebf11e5be1ff4cec5913d5d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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the other hand, is a condemned inmate seeking to claim he is 

entitled to a new trial under the provisions of the RJA.  To do so, 

he does not have to abandon his direct appeal, nor is his right to 

pursue his RJA claims dependent upon the resolution of his 

appeal.  The Legislature, in expanding the RJA to cases like 

Barrera’s — where the judgment has already been entered — did 

so without providing for a different procedural path than habeas. 

Barrera argues that hearing the claim on direct appeal — or, 

alternatively, delaying the appeal so he may pursue the claim in 

superior court — is justified because the lack of appointment of 

habeas counsel since the electorate passed Proposition 66 has 

rendered habeas corpus an illusory remedy.  (FSOB 39-41.)  

While the system needs marked improvement when it comes to 

the appointment of counsel for capital inmates, habeas corpus is 

not an illusory remedy for condemned inmates with respect to 

vindicating RJA claims, or any other claim that is cognizable on 

habeas.  California provides ample protections for capital 

defendants in state appeals and habeas corpus proceedings.  (See 

generally, In re Reno (2012) 55 Cal.4th 428, 456-457.) 

In addressing “whether a long postconviction delay leads to 

the infliction of a criminal sanction in a manner that is so arbi  -

trary that its imposition can be characterized as cruel and 

unusual,” this Court observed that “[u]nquestionably, . . . delays 

occur when this court locates and appoints qualified counsel for 

habeas corpus, allows ample time for counsel to prepare a 

petition, and then evaluates the resulting petition and successive 

petitions.  But such delays are the product of ‘a constitutional 

https://www.westlaw.com/Document/Iecdbae03f36211e1b11ea85d0b248d27/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_456
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safeguard, not a constitutional defect [citations], because [they] 

assure[ ] careful review of the defendant’s conviction and 

sentence.’”  (People v. Seumanu (2015) 61 Cal.4th 1293, 1372, 

1374.) 

Barrera’s RJA claim is not cognizable on appeal, and he 

must pursue his claim by way of a habeas petition, i.e., the 

procedural path specifically provided by the Act itself.  As to 

Barrera’s alternative request for a limited remand, he has failed 

to establish good cause to justify this Court interjecting 

substantial delay into his automatic appeal in order to remand 

the case to the trial court for him to pursue post-conviction relief. 

https://www.westlaw.com/Document/I3c2604a14aad11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_1372%2c+1374
https://www.westlaw.com/Document/I3c2604a14aad11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_1372%2c+1374
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CONCLUSION 
Based on the arguments and authorities set forth above, in 

the respondent’s brief, and in the first, second, and third 

supplemental respondent’s briefs, the judgment and sentence of 

death should be affirmed in its entirety. 
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