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v. 
 
ALEX DEMOLLE, 
 

Defendant and Appellant. 

No. S159120 
 
(Alameda County Superior Court  
No. 140729) 
 
Capital Case 

 
APPELLANT’S REPLY IN SUPPORT OF MOTION TO 

TAKE JUDICIAL NOTICE 
 

Appellant moved the Court to take judicial notice of the 

Fourth Supplemental Appellant’s Opening Brief filed in People v. 

Anthony Bankston (S044739) because he joined the arguments in 

that brief and wanted a copy of it included in the docket on 

appeal. His Second Supplemental Appellant’s Opening Brief 

notified the Court and respondent of the joinder in response to 
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the Court’s three questions of law. It separately addressed the 

Court’s fourth question, which, unlike the first three questions, 

concerned the facts of the prosecutor’s Racial Justice Act (RJA) 

violations during Mr. Demolle’s penalty trial. (Second 

Supplemental Appellant’s Opening Brief (2SAOB), p. 6.) The 

point of joinder and judicial notice was to relieve the Court from 

having to review the briefing to determine whether there were 

any material differences between appellant’s arguments and the 

arguments the Court is considering in People v. Bankston 

(S044739), People v. Barrera (S103358), and People v. Chhuon 

(S105403) on these same questions of law. It also assisted counsel 

who was assigned to represent Mr. Demolle 16 days before the 

brief’s due date and who was mindful that the briefing was time 

sensitive since the same legal arguments were submitted in 

People v. Bankston, People v. Barrera, and People v. Chhuon on 

December 1, 2025. The Attorney General took a different 

approach and repeated its arguments from People v. Bankston, 

largely verbatim and materially identical, and described them as 

“consistent.” (Respondent’s Supplemental Brief on Racial Justice 

Act Remedy Questions (SRB), p. 11, fn 1.) 

Respondent now complains  1   that it is unaware of any 

authority that permits appellant to adopt the arguments of 

another party. (Respondent’s Opposition to Appellant’s Motion to 

Take Judicial Notice (Opposition), pp. 2-3.) Rule 8.200(a)(5) of the 

California Rules of Court is the authority. (Cited in 2SAOB at p. 

 
1   Respondent did not object to the joinder when prior counsel 
proposed it in early December. 
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6.) This rule conserves judicial resources by authorizing parties to 

“join in or adopt by reference all or part of a brief in the same or a 

related appeal” instead of needlessly repeating arguments 

verbatim. (Cal. Rules of Court, rule 8.200(a)(5).) Joinder “may be 

broadly permitted.” (People v. Nero (2010) 181 Cal.App.4th 504, 

fn. 11; People v. Nilsson (2015) 195 Cal.Rptr.3d 51 [same].) 

There is no question that Mr. Bankston’s appeal is a 

related appeal for the purposes of Rule 8.200(a)(5). Mr. 

Bankston’s automatic appeal, like Mr. Demolle’s, is currently 

pending before this Court and presents a case of first impression 

regarding the RJA. The Court directed the parties in both cases 

to brief identical questions of law concerning the constitutionality 

of the RJA. Respondent even highlighted the relationship 

between the cases when it noted that its arguments in both cases 

were “consistent.” (SRB, p. 11, fn 1.) And respondent devoted 

several pages of its brief to discussing arguments from Mr. 

Bankston’s Fourth Supplemental Appellant’s Opening Brief 

before appellant had adopted them. (SRB, pp. 46-47, citing 

4SAOB, pp. 54-56.) Respondent’s claim that the appeals are 

completely unrelated is simply disingenuous. 

Respondent concedes that legal briefs are court records 

subject to judicial notice under Evidence Code section 452, 

subdivision (d), but is under the misimpression that the legal 

argument in those briefs is hearsay which the Court cannot 

consider. (Opposition, p. 3, citing Acre v. Kaiser Foundation 

Health Plan, Inc. (2010) 181 Cal.App.4th 471, 482-483; Espinoza 

v. Calva (2008) 169 Cal.App.4th 1393, 1396; Day v. Sharp (1975) 
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50 Cal.App.3d 904, 914.) Legal argument is not hearsay. (Evid. 

Code, § 1200, subd. (a).) “‘[A] hearsay statement is one in which a 

person makes a factual assertion out of court and the proponent 

seeks to rely on the statement to prove that assertion is true.’’” 

(Huntsman-W. Found. v. Smith (2024) 104 Cal.App.5th 1117, 

1129 (citation omitted).) “Argument of counsel of course is not 

evidence.” (City of Fresno v. Superior Ct. (1980) 104 Cal.App.3d 

25, 31.) Aside from this peccadillo, respondent fails to identify 

any actual hearsay in the Fourth Supplemental Appellant’s 

Opening Brief filed in People v. Bankston, or amicus curiae briefs. 

Respondent acknowledges there is precedent for the Court 

to take judicial notice of relevant amicus curiae briefs 

(Opposition, p. 4, citing Cortez v. Purolator Air Filtration 

Products (2000) 23 Cal.4th 163, People v. Sanchez (1995) 12 

Cal.4th 1) but complains that Mr. Demolle has not sufficiently 

described the helpful information contained in them. (Opposition, 

p. 5.) The relevance of the amicus curiae briefs is obvious. They 

are all well-written and researched briefs that explore the legal 

basis for the RJA’s remedial scheme.  

If more description is required of the “helpful 

information[,]”  2   these briefs contain, it is provided below:  

The Brief of Amicus Curiae Fred T. Korematsu Center for 

Law and Equality; Six Additional Racial Justice Centers; and 

Undersigned Law Professors, People v. Anthony Bankston 

(S044739) (Sept. 29, 2025), (Exhibit B), explains why the RJA’s 

 
2   See Inland Counties Reg’l Ctr., Inc. v. Superior Court (2017) 10 
Cal.App.5th 820, 826. 
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remedial scheme is a constitutional legislative response to the 

problem of implicit bias in criminal proceedings. 

The Brief of Amicus Curiae Center for Juvenile Law & 

Policy and the Loyola Anti-Racism Center, People v. Anthony 

Bankston (S044739) (Oct. 2, 2025), (Exhibit C), explores why the 

RJA’s remedial scheme is an appropriate response to the 

pernicious effects of racial bias.  

The Brief of Amicus Curiae Assemblymember Ash Kalra, 

People v. Anthony Bankston (S044739) (Sept. 30, 2025), (Exhibit 

D), explains that the RJA did not include a separate prejudice 

requirement for direct appeal claims because it was enacted to 

eliminate racial bias.  

The Brief of Amicus Curiae American Civil Liberties 

Union, People v. Anthony Bankston (S044739) (Oct. 1, 2025), 

(Exhibit E), argues that the Legislature’s response to the 

pervasive and continuing history of racism in the death penalty 

was consistent with the California Constitution and the Briggs 

Initiative. And the Brief of Amicus Curiae American Civil 

Liberties Union Regarding Assem. Bill No. 1071, People v. 

Anthony Bankston (S044739) (Nov. 18, 2025), (Exhibit F), 

explains why Assembly Bill 1071 reinforces this conclusion. 

This Court accepted these amicus briefs in People v. 

Bankston (S044739), People v. Barrera (S103358), and People v. 

Chhuon (S105403). The legal issues in all these appeals are so 

intertwined that it makes little sense for the Court to consider 

the amicus curiae briefs in only some of the appeals. 

/ / 
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For these reasons, appellant requests that the Court take 

judicial notice of Exhibits A through F to the Motion to Take 

Judicial Notice. 

 
Dated: January 23, 2026 Respectfully Submitted, 

GALIT LIPA 
State Public Defender 
 
 
/S/ 
ERIK LEVIN 
Supervising Deputy State 
Public Defender 

Attorneys for Appellant 
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DECLARATION OF SERVICE 
Case Name: People v. Alex Demolle 
Case Number:  Supreme Court Case No. S159120 
   Alameda County Sup. Ct. No. 140729 
 

I, Ann-Marie Doersch, declare as follows: I am over the age 

of 18, and not party to this cause. I am employed in the county 

where the mailing took place. My business address is 770 L Street, 

Suite 1000, Sacramento, California 95814. I served a true copy of 

the following document: 

APPELLANT’S REPLY IN SUPPORT OF MOTION TO 
TAKE JUDICIAL NOTICE 

by enclosing it in envelopes and placing the envelopes for 

collection and mailing with the United States Postal Service with 

postage fully prepaid on the date and at the place shown below 

following our ordinary business practices. 

The envelopes were addressed and mailed on January 23, 

2026, as follows: 

Alex Demolle, F-98373 
CHCF, Stockton 
P.O. Box 213040 
Stockton, CA 95213 

Alameda County Superior 
Court 
Criminal Appeals Division 
1225 Fallon Street, Room 107 
Oakland, CA 94612-4293 

Alameda County District 
Attorney 
1225 Fallon Street Suite 900 
Oakland, CA 94612 

 

 
The aforementioned document(s) were served electronically 

(via TrueFiling) to the individuals listed below on January 23, 

2026: 
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Lisa Ashley Ott 
Supervising Attorney General 
Office of the Attorney General 
455 Golden Gate Avenue, Suite 
11000 
San Francisco, CA 94102 
lisa.ott@doj.ca.gov 

California Appellate Project 
425 California Street, Suite 
800 
San Francisco, CA 94104 
filing@capsf.org 

 
I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true and correct.  Signed 

on January 23, 2026, at Sacramento, CA. 

 
      

     ANN-MARIE DOERSCH 
 

 

Ann-Marie 
Doersch

Digitally signed by Ann-Marie 
Doersch 
Date: 2026.01.23 06:04:08 -08'00'
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