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INTRODUCTION AND SUMMARY OF ARGUMENT 
As set out in the California Department of Corrections and 

Rehabilitation’s opening and reply briefs, Proposition 57 (Cal. 

Const., art. I, § 32) does not clearly and unambiguously state that 

the nonviolent parole program must be open to mixed-offense 

inmates currently serving a sentence for violent felonies listed in 

Penal Code section 667.5.  (See generally OBM 26-33; RBM 6-12.)  

And because the text of Proposition 57 does not speak clearly 

about the program’s application to mixed-offense inmates, the 

Court may consult extrinsic sources to determine the voters’ 

intent.  (OBM 34-40; RBM 12-17.)  That evidence shows that 

individuals convicted of violent felonies under Penal Code section 

667.5 must be excluded from Proposition 57’s parole program.  

(OBM 35-39; RBM 12-20.)  Including mixed-offense offenders 

would have the perverse effect of benefitting inmates who have 

been convicted of more crimes:  An inmate who committed only a 

violent felony would not be eligible, but an inmate who 

committed a violent felony plus any nonviolent offense would be.  

And even if the text and evidence of voter intent did not require 

the Department to exclude mixed-offense inmates serving 

sentences for Penal Code section 667.5 violent felonies, the 

Department did not clearly overstep its regulatory authority in 

excluding this group from the nonviolent parole program.  (OBM 

40-43; RBM 21-22; see Cal. Code Regs., tit. 15, § 3490, subd. 

(a)(5).)  

Neither of the supplemental sources discussed in Petitioner 

Mohammad Mohammad’s Supplemental Answer Brief 
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undermines those conclusions.  Petitioner first contends that the 

Court “rejected” the Department’s “analytical approach” in In re 

Gadlin (2020) 10 Cal.5th 915, when the Court purportedly 

“conclud[ed]” that Proposition 57 “is not ambiguous.”  

(Supplemental Answer Brief (SAB) 4.)  But that misreads Gadlin.  

The Court expressly acknowledged Proposition 57 “contain[s] 

some terms that might be ambiguous” and that such ambiguity 

may authorize the Department “to define what constitutes a 

‘nonviolent felony offense’ for purposes of nonviolent offender 

parole consideration” in certain circumstances.  (Id. at pp. 928, 

932, 935.)  As other courts of appeal have concluded, those 

circumstances support the exclusion of mixed-offense inmates 

currently serving a sentence for a violent felony from nonviolent 

parole.  (See In re Viehmeyer (Apr. 6, 2021, G059162) __ 

Cal.App.5th __ [2021 WL 1259464]; In re Douglas (2021) 62 

Cal.App.5th 726.)    

Nor does the failed effort to pass Proposition 20 in November 

2020 provide any evidence about what voters intended four years 

earlier when passing Proposition 57.  In general, “[u]npassed 

bills” have “little value” in ascertaining the intent of previously-  

enacted laws (Dyna-Med, Inc. v. Fair Employment & Housing 

Com. (1987) 43 Cal.3d 1379, 1396).  In the circumstances of this 

case, voter rejection of Proposition 20 offers no support for 

petitioner’s view that Proposition 57 must extend to mixed-  

offense inmates whose primary terms are for nonviolent felonies.  

(SAB 12).     
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ARGUMENT 
I. THE REASONING OF GADLIN SUPPORTS THE EXCLUSION OF 

MIXED-OFFENSE INMATES CURRENTLY SERVING A 
SENTENCE FOR SECTION 667.5 FELONIES 
Petitioner contends that the Court’s decision in Gadlin 

“highlights the weaknesses of the Department’s analytical 

approach in the current case.”  (SAB 8.)  Petitioner both misreads 

Gadlin and fundamentally misunderstands the Department’s 

arguments. 

In Gadlin, the Court invalidated a Proposition 57 regulation 

that excluded inmates from nonviolent offender parole based on a 

prior or current conviction that requires registration as a sex 

offender.  In voiding the regulation, the Court held that 

Proposition 57’s terms were “not ambiguous” with respect to 

“offenders who were previously convicted of a registrable sex 

offense or who are currently convicted of a registrable sex offense 

that the Department has itself defined as nonviolent.”  (Gadlin, 

supra, 10 Cal. 5th at p. 932.)  And the Court reasoned that ballot 

materials “buttresse[d]” that reading of the constitutional text:  

the ballot arguments were at best “ambiguous” on this point, and 

no “reasonable voter, after reviewing the ballot materials and the 

language of the proposed constitutional provision” would 

conclude that the Department was authorized to exclude all 

historical and current sex offenders from the nonviolent parole 

process.  (Id. at pp. 936, 939, 941.)  Although Proposition 57 

directed the Department to issue regulations in furtherance of its 

provisions, the Court reasoned that such regulatory authority did 

not authorize “regulations that are in conflict with constitutional 

provisions.”  (Id. at p. 933.)   
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None of those concerns is present in the Department’s 

regulation applying to mixed-offense inmates.  The Court in 

Gadlin acknowledged that the initiative “contain[s] some terms 

that might be ambiguous” in other contexts.  (Gadlin, supra, 10 

Cal.5th at p. 932.)  Indeed, the Court agreed with the 

Department’s arguments—also made in this case (OBM 26-33; 

RBM 6-12)—that the term “nonviolent felony offense” is “not 

defined in the constitutional language,” and that the 

Department’s authority “may include some discretion to define 

what constitutes a ‘nonviolent felony offense’ for purposes of 

nonviolent offender parole consideration.”  (Id. at p. 928.)  1    While 

the ballot materials were “ambiguous” on the sex-offense related 

issues in Gadlin ((id. at pp. 939, 940), the ballot materials here 

clearly promised voters that “[v]iolent criminals as defined in 

Penal Code 667.5(c)” would be “excluded” from the proposed 

parole program and contained no suggestion from opponents to 

the voters that mixed-offense inmates would be eligible for 

nonviolent parole if Proposition 57 passed.  (Voter Information 

Guide, Gen. Elec. (Nov. 8, 2016) rebuttal to argument against 

Prop. 57, p. 59.)  And the Department here has never asserted 

(SAB 5) the argument rejected in Gadlin:  that a regulation 

excluding otherwise eligible inmates is supportable solely 

                                         
1   See also id. at p. 935 [describing some “arguably 

ambiguous terms of Proposition 57”]; id. at p. 928 [Court “need 
not decide the full scope of the Department’s authority in this 
context . . . given the limited question before us”]. 
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through the initiative’s directive that the Department 

promulgate regulations to assure public safety.  

Consistent with those arguments, courts of appeal have 

recently issued published decisions upholding the Department’s 

exclusion of mixed-offense inmates serving sentences for both 

violent and nonviolent felony offenses.  (In re Viehmeyer (Apr. 6, 

2021, G059162) __ Cal.App.5th __ [2021 WL 1259464]; In re 

Douglas (2021) 62 Cal.App.5th 726.)  In Viehmeyer, the court of 

appeal explained that the language of Proposition 57 was 

ambiguous and did not “automatically entitle[]” mixed-offense 

inmates to parole eligibility.  (Viehmeyer, supra, 2021 WL 

1259464, at *7.)  The court examined the ballot materials and 

explained that such evidence confirmed that “voters intended to 

enact a mechanism for providing early parole consideration only 

to nonviolent felons, and not to violent felons who by 

happenstance were also convicted of a nonviolent felony.”  (Ibid.)  2    

In Douglas, the court of appeal likewise focused on evidence of 

voter intent, observing that “nothing in the election materials”— 

other than a narrow reading of section 32(a)(1)—“evinces an 

intent on the part of the voters to extend early parole 

consideration to persons convicted of violent felony offenses.  To 

the contrary, Proposition 57 was presented to the voters as 

                                         
2   The court of appeal concluded in the alternative that 

Viehmeyer’s only conviction that is not a violent felony listed in 
section 667.5 is not a “nonviolent felony offense” under 
Proposition 57.  (Viehmeyer, supra, 2021 WL 1259464, at pp. *8-  
10.)  The Department does not rely on such arguments here.   
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excluding violent offenders from early parole consideration.”  

(Douglas, supra, 62 Cal.App.5th at p. *4.)  

II. THE FAILED EFFORT TO PASS PROPOSITION 20 PROVIDES 
NO EVIDENCE OF WHAT VOTERS INTENDED WHEN PASSING 
PROPOSITION 57 
The failed effort to pass Proposition 20 in 2020 offers no 

evidence of what voters intended when passing Proposition 57 in 

2016.  In general, “[u]npassed bills, as evidence[] of legislative 

intent, have little value.”  (Dyna-Med, Inc. v. Fair Employment & 

Housing Com. (1987) 43 Cal.3d 1379, 1396; see also Santa Clara 

County Local Transportation Authority v. Guardino (1995) 11 

Cal.4th 220, 238 [“same is true of unpassed constitutional 

amendments”].)  Instead, courts “focus . . . attention on the 

voters’ intent” at the time a law is passed.  (Am. Civil Rights 

Foundation v. Berkeley Unified School Dist. (2009) 172 

Cal.App.4th 207, 219, fn.9.)  For that reason, courts have 

typically denied requests for judicial notice of failed post-  

enactment initiatives when offered as evidence of voter intent in 

passing a prior law.  (Ibid.; see generally Central Bank of Denver 

v. First Interstate Bank of Denver (1994) 511 U.S. 164, 187 

[“[F]ailed legislative proposals are “a particularly dangerous 

ground on which to rest an interpretation of a prior statute.”].)  3 

Petitioner does not address or attempt to distinguish any of 

those principles.  Instead, he simply asserts that Proposition 20 

presented the “rare situation in which voters were re-consulted 

                                         
3   The Court should deny Petitioner’s request for judicial 

notice of Proposition 20 materials on the same ground.    
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about their precise intent in approving Proposition 57.”  (SAB 9.)  

That view of Proposition 20 is wrong in any event.  Proposition 20 

presented voters with broad reforms that would have expanded 

DNA collection, authorized greater penalties for certain theft 

crimes, and addressed “[r]ecent changes to parole laws that 

allowed the early release of dangerous criminals by the law’s 

failure to define certain crimes as ‘violent.’”  (RJN 13.)  With 

respect to those parole reforms, the ballot materials focused on 

amendments that would eliminate eligibility for inmates 

convicted of some offenses that the general public might consider 

to be violent—like assault and domestic violence—but that are 

not listed in Penal Code section 667.5.  (RJN 29.)  Those proposed 

amendments would have expanded the class of violent felonies to 

at least 51 offenses listed in a new Penal Code section 3040.1.  

(RJN 16-17.) 

While Proposition 20 also proposed to amend the Penal Code 

to eliminate nonviolent parole eligibility for a mixed-offense 

“inmate whose current commitment includes a concurrent, 

consecutive or stayed sentence for an offense defined as violent” 

under section 667.5 or the proposed list of 51 additional violent 

offenses, that proposal was not discussed in any of the ballot 

arguments.  (RJN 18.)  More importantly, there is no basis to 

accept petitioner’s view that voters rejected an opportunity 

through Proposition 20 “to override the lower court’s decision in 

the current case by endorsing the parole eligibility limitation the 

Department included in its regulation.”  (SAB 11-12.)  As this 

Court has explained in analogous contexts, it is “equally plausible 
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that the voters viewed” the failed initiative as a whole to be 

“unnecessary,” “undesirable,” or “unduly” expansive.  (Yoshisato v. 

Superior Court (1992) 2 Cal.4th 978, 990, fn.7; cf. Central Bank of 

Denver, supra, 511 U.S. at p. 187 [“inaction lacks persuasive 

significance because several equally tenable inferences may be 

drawn” “including the inference that the existing legislation 

already incorporated the offered change”].)     
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CONCLUSION 

The judgment of the court of appeal should be reversed. 
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