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TO THE HONORABLE TANI G. CANTIL-SAKAUYE, 

CHIEF JUSTICE, AND TO THE HONORABLE ASSOCIATE 

JUSTICES OF THE CALIFORNIA SUPREME COURT: 

California Department of Corrections and Rehabilitation, 

respondent in the Court of Appeal below, respectfully submits 

this notice of errata to correct errors in the supplemental motion 

for judicial notice that was filed on March 4, 2020. 

The Department moved for judicial notice of excerpts of the 

April 30, 2018 Final Statement of Reasons for the Department’s 

regulations implementing Proposition 57.  The excerpts are 

attached to the supplemental motion for judicial notice as 

Exhibits F and H, but were mistakenly taken from a draft of the 

Final Statement of Reasons that was 1347 pages long.  The Final 

Statement of Reasons submitted to, and approved by, the Office 

of Administrative Law on May 1, 2018 was 1386 pages long.  The 

pertinent information of which the Department moved for judicial 

notice is the same in both versions of the Final Statement of 

Reasons, but is found on different pages of the Final Statement of 

Reasons than indicated in those attached exhibits. 

The correct excerpts of the April 30, 2018 Final Statement of 

Reasons are attached hereto as Exhibits F and H.  And the 

Department’s supplemental motion for judicial notice should be 

corrected as follows.  On page 2 of the supplemental motion for 

judicial notice, the page numbers identifying “Exhibit F” should 

read: “page numbers 57 through 60” and the page numbers 

identifying “Exhibit H” should read: “page numbers 1107 through 

1109.” 
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The page numbers identified in the Declaration of Charles 

Chung attached to the supplemental motion for judicial notice 

are also incorrect.  The corrected Declaration of Charles Chung is 

attached. 

In addition, the corresponding page citations to Exhibit F in 

the Department’s Consolidated Answer to Amicus Curiae Briefs 

should be corrected.  On lines 12 and 15 of page 9 and lines 1 and 

5 of page 10 of the Consolidated Answer, the citations to page 23 

of Exhibit F should be corrected to read page 59. 

Dated:  September 3, 2020 Respectfully submitted, 

XAVIER BECERRA 
Attorney General of California 
LANCE E. WINTERS 
Chief Assistant Attorney General 
PHILLIP J. LINDSAY 
Senior Assistant Attorney General 
AMANDA J. MURRAY 
Supervising Deputy Attorney General 

CHARLES CHUNG 
Deputy Attorney General 
Attorneys for California Department of 
Corrections and Rehabilitation 

LA2019600700
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DECLARATION OF CHARLES CHUNG 

I, Charles Chung, declare: 

1. I am a deputy attorney general in the California 

Attorney General’s Office, which serves as counsel for the 

California Department of Corrections and Rehabilitation in this 

matter.  I have personal knowledge of the contents of, and may 

competently testify concerning, this declaration. 

2. I execute this declaration under rules 8.252 and 

8.54(a)(2) of the California Rules of Court, which require a motion 

for judicial notice of matters outside the record to be accompanied 

by a supporting declaration. 

3. The documents attached to the supplemental motion for 

judicial notice as exhibits F, G, and H are true and accurate 

copies of the electronic records obtained from the Department’s 

rulemaking file relating to the April 30, 2018 Final Statement of 

Reasons supporting the regulations that the Department 

promulgated to implement Proposition 57, and submitted in 

support of the Department’s consolidated answer to the amicus 

curiae briefs filed in this case. 

4. On August 13, 2020, I received from the Department an 

electronic copy of the April 30, 2018 Final Statement of Reasons, 

including all incorporated comments and the Department’s 

responses thereto.  The April 30, 2018 Final Statement of 

Reasons is 1,386 pages long.  On information and belief, the April 

30, 2018 Final Statement of Reasons is maintained by the 

Department in the regular course of its business as part of the 

rulemaking file for the regulations implementing Proposition 57.  
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Exhibit F is a true and accurate copy of page numbers 57 through 

60 of the April 30, 2018 Final Statement of Reasons.  Exhibit H is 

a true and accurate copy of page numbers 1,107 through 1,109 of 

the April 30, 2018 Final Statement of Reasons. 

5. On February 14, 2020, I received an electronic copy of

the September 1, 2017 letter submitted to the Department on 

behalf of the California Public Defenders Association, in response 

to the Department’s invitation for public comment on the 

proposed regulations implementing Proposition 57.  On 

information and belief, the California Public Defenders 

Association’s September 1, 2017 letter is maintained by the 

Department in the regular course of its business as part of the 

rulemaking file for the regulations implementing Proposition 57.  

The April 30, 2018 Final Statement of Reasons identifies the 

California Public Defenders Association as commenter E1488.  

Exhibit G is a true and accurate copy of the September 1, 2017 

letter that is summarized on page numbers 1,107 through 1,109  

of the April 30, 2018 Final Statement of Reasons and attributed 

to commenter E1488. 

I declare under penalty of perjury that the foregoing is true 

and correct and that I executed this declaration in Los Angeles, 

California on September 3, 2020. 

CHARLES CHUNG



· EXHIBIT F 



Credit Earning and Parole Consideration 
Final Statement of Reasons April 30, 2018 57 

not be protected or enhanced by making third strike offenders eligible for nonviolent parole 
consideration. As noted above, third strike inmates remain eligible for parole consideration under 
Penal Code section 3041 and are eligible to earn credits for good conduct and rehabilitative 
achievements consistent with other regulations in this rulemaking.  

The commenter suggests that only those inmates incarcerated for a violent felony as defined in 
Penal Code section 667.5, subdivision (c), may be excluded from the Proposition 57 parole 
consideration process. Nothing in the Act limits the department’s discretion in such way. The 
term “nonviolent offense” is undefined, but the voters delegated implementation of the Act’s 
provisions to the department, which must adopt regulations that “protect and enhance public 
safety.” (Cal. Const., art. I, § 32, subd. (b).) If the drafters of the Proposition wanted to limit the 
parole consideration process to only those inmates incarcerated for a violent felony as defined in 
Penal Code section 667.5, subdivision (c), they could have done so. But they did not. 

This overarching theme of public safety was presented to the voters in the arguments and 
rebuttals for and against Proposition 57. And while the commenter suggests that all inmates who 
do not fall under Penal Code section 667.5, subdivision (c), should be eligible for parole 
consideration, the proponents reassured the voters, “no one is automatically released, or entitled 
to release from prison under Prop. 57.” (Proposition 57, Voter Guide, Arguments and Rebuttals, 
at Argument in Favor of Proposition 57.) Moreover, proponents repeatedly emphasized that 
Proposition 57 requires the Secretary to certify that the regulations adopted in furtherance of the 
Proposition are consistent with protecting and enhancing public safety.  

For all the above reasons, the department promulgated regulations that provide for a nonviolent 
parole consideration process that expressly excludes inmates who are incarcerated for a term of 
life with the possibility of parole, and the Secretary certified that those regulations protect and 
enhance public safety. Inmates sentenced under the Three Strikes Law for a third strike are, 
therefore, ineligible for nonviolent parole consideration. 

Standard Response #15 

Comment: Inmates convicted of a felony offense that requires registration as a sex offender 
but is not listed in Penal Code section 667.5, subdivision (c), should be eligible for the 
Proposition 57 nonviolent parole consideration process. 

Response: The Public Safety and Rehabilitation Act of 2016 (“the Act”) authorizes the 
California Department of Corrections and Rehabilitation to develop regulations that establish a 
process for nonviolent offenders who have served the full term for their primary offense in state 
prison to be considered for parole. The Act grants broad rulemaking authority to the department 
to “adopt regulations in furtherance of these provisions” and requires the Secretary of the 
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Department of Corrections and Rehabilitation to certify that these regulations protect and 
enhance public safety. (Cal. Const., art. I, § 32, subd. (b)).  
 
One of the overriding purposes of the Act is to establish a parole consideration process for 
nonviolent offenders in a manner that protects and enhances public safety. The Act emphasizes 
this public safety purpose in two important ways. First, the Act’s introductory paragraph 
specifies its overriding purpose: to establish parole consideration in a way that “enhance[s] 
public safety, improve[s] rehabilitation, and avoid[s] the release of prisoners by federal court 
order.” (Cal. Const., art. I, §32, subd. (a).) Second, the Act requires the department to establish a 
new regulatory parole scheme to implement its provisions. Stressing its public safety purpose, 
the Act requires the Secretary of the department to certify that regulations adopted in accordance 
with its provisions must “protect and enhance public safety.” (Ibid.) 
 
Consistent with this constitutional grant of authority, the department submitted and certified 
emergency regulations that establish a new parole consideration process for “nonviolent 
offenders.” The regulatory definition of the term “nonviolent offender” expressly excludes 
inmates who are “convicted of a sexual offense that requires registration as a sex offender under 
Penal Code section 290.” (Cal. Code Regs., tit. 15, §§ 3490, subd. (a)(3) and 2449.1, subd. 
(a)(3).)  
 
During the public comment period on the emergency regulations, the department received 
comments asserting that an inmate who is required to register as a sex offender and who is 
currently serving a term for a nonviolent offense should not be excluded from the definition of 
“nonviolent offender” for purposes of the parole consideration process. After considering these 
comments, the department amended the regulatory definition of “nonviolent offender”. For 
purposes of clarification, on December 8, 2017, the department revised the regulatory text at 
section 3490, subdivision (a)(3) and section 2449.1, subdivision (a)(3). As a result, an individual 
who is currently incarcerated for an offense that is not listed as a “violent” offense in the Penal 
Code is no longer specifically excluded from the definition of a “nonviolent offender.” 
 
However, in making these amendments, the department did not alter its decision to exclude all 
inmates who are required to register as a sex offender from the nonviolent parole consideration 
process. The department modified section 3491, subdivision (b)(3) to provide that an inmate is 
not eligible for parole consideration if the inmate “is convicted of a sexual offense that currently 
requires or will require registration as a sex offender under the Sex Offender Registration Act, 
codified in sections 290 through 290.024 of the Penal Code.” Taking the modified regulations at 
section 2449.1, subdivision (a)(3), section 3490, subdivision (a)(3), and section 3491, 
subdivision (b)(1) together, all inmates who are, or will be, required to register as a sex offender 
are excluded from the nonviolent parole consideration process. 
 



Credit Earning and Parole Consideration 
Final Statement of Reasons April 30, 2018  59 
 

Inmates who have been convicted of a registerable sex offense are ineligible for the nonviolent 
parole consideration process for several reasons. First, in approving Proposition 57, the voters 
never intended for sex offenders to be eligible for nonviolent parole consideration. Proposition 
57 granted the department broad authority to implement a parole consideration process through a 
regulatory scheme guided by the mandate to protect and enhance public safety. If the drafters 
wanted to limit parole consideration to only those inmates incarcerated for a violent felony as 
defined in Penal Code section 667.5, subdivision (c), they could have done so. But they did not. 
Instead, voters were aware that under a prior federal court order, the department established a 
parole consideration process for nonviolent second-strike offenders and voters were reassured 
that Proposition 57 “does not change the federal court order that excludes sex offenders, as 
defined in Penal Code 290, from parole.” (Proposition 57, Voter Guide, at Argument in Favor of 
Prop. 57.)  
 
Second, public safety requires that sex offenders be excluded from nonviolent parole 
consideration. As explained in the Initial Statement of Reasons, the crimes listed in Penal Code 
section 290 reflect the determination of the People of the State of California (through initiatives 
and the Legislature) that “[s]ex offenders pose a potentially high risk of committing further sex 
offenses after release from incarceration or commitment, and that protection of the public from 
reoffending by these offenders is a paramount public interest.” (See the Initial Statement of 
Reasons, p. 15, citing Pen. Code, § 290.03, subd. (a)(1).) The increased risk of sex offenders was 
also noted by the U.S. Supreme Court in McKuny v. Lily, “[w]hen convicted sex offenders 
reenter society, they are much more likely than any other type of offender to be rearrested for a 
new rape or sexual assault.” (McKuny v. Lily (2002) 536 U.S. 24, 33.) The department also notes 
that when the People of the State of California approved Proposition 35 in 2012, they declared 
that “protecting every person in our state, particularly our children, from all forms of sexual 
exploitation is of paramount importance.” (See Proposition 35, Text of Proposed Laws, Sec. 2, 
Findings and Declarations.) 
 
Of the approximately 22,400 state prison inmates required to register for a sex offense based on a 
current or prior felony conviction, the vast majority (18,087) are convicted of a violent offense 
listed under Penal Code section 667.5, subdivision (c). An additional 1,076 inmates are 
convicted of a serious felony listed under Penal Code section 1192.7, subdivision (c), and 
include such crimes as rape of an unconscious person, and lewd and lascivious acts with a child 
under fourteen. An additional 3,256 inmates are convicted of sex offenses that are not listed as a 
violent or serious felony, but in which the offense involves some degree of physical force, 
coercion, or duress with the victim, often a minor. Examples include incest, pimping of a minor 
under sixteen, sexual battery, and lewd and lascivious acts with a fourteen or fifteen year old 
victim where the perpetrator is at least ten years older. The department has determined that these 
sex offenses demonstrate a sufficient degree of violence and represent an unreasonable risk to 
public safety to require that sex offenders be excluded from nonviolent parole consideration. 
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Accordingly, the regulations expressly exclude inmates who are “convicted of a sexual offense 
that requires registration as a sex offender under Penal Code section 290” from the nonviolent 
parole consideration process.  
 
Standard Response #16 
 
Comment: Do not exclude inmates from being referred to the Board of Parole Hearings for 
parole consideration just because they are within 180 days of their Earliest Possible Release Date 
or because their Nonviolent Parole Eligible Date is within 180 days from their Earliest Possible 
Release Date.  
 
Response: Section 3492 of the emergency regulations identifies inmates eligible for referral 
to the Board of Parole Hearings for nonviolent parole consideration. Several conditions must be 
verified for an inmate to be eligible for referral for parole consideration. One condition is that the 
inmate’s Nonviolent Parole Eligibility Date must fall at least 180 days prior to the inmate’s 
Earliest Possible Release Date and the inmate is not expected to reach his or her Earliest Possible 
Release Date for at least 180 days.  
 
On December 8, 2017, the department modified the regulatory text at section 3492 to exclude 
inmates from being referred to the Board of Parole Hearings if their Nonviolent Parole Eligibility 
Date is within 180 days prior to their Earliest Possible Release Date or if their Earliest Possible 
Release Date is within 210 days.  
 
The rule addresses the fact that determinately sentenced inmates can be released from 
incarceration two ways: upon approval by the Board of Parole Hearings or upon reaching their 
Earliest Possible Release Date, and therefore being automatically released from prison. If the 
inmate’s Earliest Possible Release Date is imminent, a referral to the Board of Parole Hearings is 
unnecessary since the inmate will soon parole without any action by the board. As explained in 
the Initial Statement of Reasons, this subsection screens out any nonviolent offenders who are 
scheduled to be released on their earliest possible parole date if the date falls within 210 days of 
their screening date or within 180 days of their nonviolent parole eligibility date. Parole 
consideration (by the department) under this section is not necessary if the inmate is already 
going to be released by operation of law within 210 days of their screening date or within 180 
days of their nonviolent parole eligibility date.  
 
For this reason, inmates will not be referred to the Board of Parole Hearings if their Nonviolent 
Parole Eligibility Date is within 180 days prior to their Earliest Possible Release Date or if their 
Earliest Possible Release Date is within 210 days.  
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Response E1479.2: See Standard Responses 1 and 2. 
 
Comment E1479.3: Parole Consideration for Nonviolent Offenders. Excluding individuals who 
have been sentenced to life terms for nonviolent offenses, including those sentenced under the 
Three Strikes Law is directly contrary to the language of Proposition 57, which provides that 
“[a]ny person convicted of a nonviolent felony offense and sentenced to state prison shall be 
eligible for parole consideration after completing the full term for his or her primary offense.” 
The final regulations should provide parole consideration for all those sentenced for nonviolent 
offenses, in accordance with the requirement of 
Proposition 57. 
 
Response E1479.3: See Standard Response 14. 
 
Comment E1479.4: The proposed regulations exclude those who are serving a sentence of life 
without parole or who are sentenced to death from earning credits. There have been ongoing and 
recent efforts to abolish both the death penalty and life without parole sentences for juveniles in 
California. In light of these efforts, the regulations should make clear that the department will 
maintain records of credits accumulated by individuals serving life without parole or death 
sentences so that credits may be applied retroactively in the event that these individuals are 
resentenced. 
 
Response E1479.4: See Standard Response 9. 
 
Commenter E1481 
 
Comment E1481.1: Commenter asks to please include three strikers, elderly, sickly, to receive 
good time credit, justice for all. 
 
Response E1481: All these groups are eligible for Good Conduct Credit. 
 
Commenter E1488 
 
General Comment: Commenter represents the California Public Defenders Association 
(CPDA), the largest statewide organization of criminal defense practitioners. On November 8, 
2016, California voters, through the adoption of Proposition 57, amended the California 
Constitution to add section 32 to article 1. The purposes of the provisions of this section were to 
“enhance public safety, improve rehabilitation, and avoid the release of prisoners by federal 
court order.” CPDA urges the department to modify the following issues that do not consistently 
reflect the electorate’s desire to reduce prison populations, increase rehabilitative efforts and 
avoid wasteful government spending: 
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Response E1488: See Standard Response 29. 
 
Comment E1488.1: TCPDA urges the department to amend section 2449.1 and 3490, to remove 
from the definition of “nonviolent offender” the exclusion of any inmate convicted of a sex 
offense that currently requires registration pursuant to Penal Code section 290. Excluding such 
inmates endorses a false assumption that on-size-fits-all when it comes to people who have been 
convicted of a crime which requires lifetime sex offender registration. California has among the 
broadest sex offender laws in the nation, and it is one of only four jurisdictions in the United 
States for which the period of mandatory registration is life-long. Among those required to 
register in California are individuals convicted of misdemeanor nuisance-type offenses. In terms 
of the nature of past registerable offenses, treating these individuals as though all of them are 
violent, predatory rapists and child molesters is irrational. Excluding all inmates convicted of 
crimes which presently require registration also makes no sense in terms of considerations of 
public safety. Research studies over the past thirty years have consistently yielded data 
demonstrating that; overall, sex offenders reoffend at rates considerably lower than any other 
category of inmate, except those convicted of murder. The myth of the “dangerous sexual 
predator” which drove the department’s policies a decade ago has been effectively debunked by 
science, as has been acknowledged repeatedly by state and federal courts. Scientific advances 
have been made over the past half-century in assessing the relative risk of recidivism by any 
person convicted of a sex offense, and probability estimates of risk vary dramatically based on a 
person’s risk assessment score. Regulations that exclude from parole eligibility tens of thousands 
of nonviolent non-dangerous inmates, many of whom can be safely released, discounts the 
expressed wishes of the electorate. 
 
Response E1488.1: Please see Standard Response 15. In addition, on December 8, 2017, the 
department modified section 3491(b)(3) to provide that an inmate is not eligible for parole 
consideration if the inmate “is convicted of a sexual offense that currently requires or will 
require registration as a sex offender under the Sex Offender Registration Act, codified in 
sections 290 through 290.024 of the Penal Code.” This modification reflects that as a result of 
recent changes to the Sex Offender Registration Act by Senate Bill 384, Chapter 541 of the 
Statutes of 2017, some inmates will not be subject to lifetime registration requirements. 
 
Comment E1488.2: The parole provision of subdivision (a), subparagraph (1) does not exclude 
any inmate convicted of a nonviolent felony offense by virtue of the fact that he received an 
indeterminate, versus a determinate sentence. Yet the department has drafted and circulated 
proposed regulations which exclude from nonviolent offender parole consideration all such 
inmates, regardless of the nature of their commitment offenses. As stated in subdivision (a) of 
section 32, avoiding the release of prisoners by federal court order was not the only purpose of 
Proposition 57’s parole provision. The electorate adopted these provisions to enhance public 
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safety and to improve rehabilitation. CPDA is in agreement with the comments of other 
organizations, such as Stanford’s Justice Advocacy Project and the First District Appellate 
Project, with regard to the department’s decision to exclude, from the parole release provisions 
of Proposition 57, all nonviolent third strikers. CPDA would like the department to reconsider its 
decision to limit nonviolent offender parole consideration to those sentenced to a determinate 
term of imprisonment. Accordingly, CPDA respectfully urges the department to remove from 
section 2449.1 and 3490 the exclusion for those who ae convicted of a nonviolent felony offense 
and sentenced to a term of life with the possibility of parole. Nonviolent “third strike” inmates, 
particularly those who are advanced in age, are some of the least dangerous inmates confined in 
California prisons. Continued confinement of elderly nonviolent non-dangerous inmates is costly 
to taxpayers. The release of such inmates and the reallocation of funds used to address their 
many medical issues to rehabilitative programming or those who are not yet suitable for release, 
would appear to be exactly what the electorate had in mind when it passed Proposition 57 and 
added section 32 to article I of the California Constitution. 
 
Response E1488.2: See Standard Response 14. 
 
Comment E1488.3: CPDA is in agreement with Human Rights Watch and the Pacific Juvenile 
Defender Center that the regulations do not fairly account for the unique circumstance of youth 
in their treatment of youthful offenders. CPDA urges the department to provide, through its 
regulations, an opportunity for inmates eligible for Youth Offender Parole (Pen. Code § 3051) to, 
through the earning of enhanced credits, advance their youth parole eligibility date. When 
received by the department, these youngsters are likely at their most malleable—their 
personalities are not yet fixed, antisocial attitudes are not firmly in place, and there is a real 
possibility for meaningful change as their brains mature into adulthood. Yet, based on 
environmental and social factors, these youngsters are often skeptical about their prospects for 
early release and, separated so young for so long from whatever support system they may have 
had on the outside, they are very susceptible to peer pressure. Unless motivated effectively and 
early to change their past behavior patterns and incentivized to make good choices, these 
youngsters are at risk of joining prison gangs, succumbing to pressure from other, more 
“hardened” inmates, and, in order to fit in with immature peers, rejecting the department’s 
rehabilitative programming. As early as possible and as much as possible, youthful inmates must 
be incentivized to get an education, acquire job skills, address childhood trauma and self-
regulation issues, and distance themselves from antisocial peers. By failing to provide that 
enhanced credits can advance a youth offender’s parole eligibility date, the department is missing 
out on a very powerful tool for managing the youth offender population and ensuring that the 
resources it is devoting toward the rehabilitation of these inmates yield the maximum benefit. 
This can and should be changed. 
 
Response E1488.3: See Standard Response 7. 
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