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APPLICATION FOR LEAVE TO FILE AMICI CURIAE BRIEF

Pursuant to Cal. R. Ct. 8.520(f), the Employers Group and the
California Employment Law Council respectfully request permission to file
this Amici Curiae brief in support of Petitioners ZB, N.A. and Lions
Bancorporation. The Amici Curiae brief will assist the Court in deciding
this matter in two respects.

First, Amici Curiae address U.S. Supreme Court authorities not
discussed in detail by the parties or the Court of Appeal below that are
relevant to the question on which this Court granted review regarding the
scope of the Federal Arbitration Act. In Perry v. Thomas, 482 U.S. 483,
484 (1987), the Supreme Court held that the Federal Arbitration Act
preempts a California statute that would require litigation, rather than
arbitration, of wage claims. 4Amici Curiae discuss how Perry and its
progeny govern resolution of this case, in which the Court of Appeal has
held that California Labor Code Private Attorneys General Act (“PAGA”)
claims for underpaid wages under California Labor Code § 558 are
inarbitrable.

Second, Amici Curiae address the logical error in the Court of
Appeal’s decision that PAGA claims seeking underpaid wages under
California Labor Code § 558 need not be arbitrated. The Court of Appeal
found such claims to be inarbitrable by classifying the remedy of underpaid
wages as a “penalty,” and PAGA claims for penalties may not be
compelled to arbitration by a pre-dispute arbitration agreement under this
Court’s decision in Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th
348, 366 (2014). But this Court has never held that individual
compensatory remedies for underpaid wages can be characterized as a
“penalty.” As a matter of state law, they should not be. As a matter of

federal law, they cannot be~—or, if they are, that characterization cannot



defeat the arbitrability of the claims under Perry and its progeny.

The Court of Appeal’s decision below cannot be reconciled with
controlling decisions under the Federal Arbitration Act, and it poses a
significant threat to the orderly resolution of disputes between employees
and the employers represented by Amici. Because of these interests, Amici
- respectfully request that this Court allow them to submit this brief
addressing the reasons why a PAGA claim for underpaid wages under
California Labor Code § 558 must be compelled to arbitration in
accordance with the parties’ agreement under the Federal Arbitration Act.

No party or counsel for a party in this pending appeal either authored
any part of the Amici Curiae brief nor made any monetary contribution
intended to fund the preparation or submission of the brief. Further, no
person or entity, other than Amici, made a monetary contribution intended
to fund the preparation or submission of this brief.

THE AMICI CURIAE

The Employers Group is the nation’s oldest and largest human
resources management organization for employers. It represents California
employers of all sizes and every industry. The Employers Group has a vital
interest in seeking clarification and guidance from this Court for the benefit
of its employer members and the millions of individuals they employ. As
part of this effort, the Employers Group seeks to enhance the predictability
and fairness of the laws and decisions regulating employment relationships.
Because of its collective experience in employment matters, including its
appearance as amicus curiae in state and federal forums over many
decades, the Employers Group is uniquely positioned to assess both the
impact and implications of the legal issues presented in employment cases
such as this one. The Employers Group has been involved in many
significant employment cases.

The California Employment Law Council is a voluntary, nonprofit
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organization that promotes the common interests of employers and the
general public in fostering development in California of reasonable,
equitable, and progressive rules of employment law. The California
Employment Law Council’s membership includes approximately 70 private
sector employers in the State of California, who collectively employ
hundreds of thousands of Californians. The California Employment Law
Council has been granted leave to participate as amicus curiae in many of
California’s leading employment cases.

INTEREST OF AMICI CURIAE

PAGA is quickly becoming the centerpiece of wage and hour
litigation in California. Members of the two amici routinely are sued in
wage hour actions alleging violations of California’s multifaceted wage and
hour laws; most of those cases are either based entirely on PAGA or
contain PAGA penalty claims along with wage claims.

This Court’s opinions in Arias v. Superior Court, 46 Cal. 4th 969
(2009) that representative PAGA claims need not be certified as class
actions, and Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th 348,
366 (2014) that claims for penalties under PAGA may not be compelled to
arbitration under pre-dispute agreements, permit plaintiffs’ attorneys to
avoid the rules that ordinarily apply to workplace-wide actions for
compensatory relief. Those decisions are both premised on the theory that
PAGA actions are actions only for penalties—PAGA claims do not seek
individual-specific compensatory remedies (and thus do not require class
certification) and the penalties sought are paid mostly to the state (and thus
are not subject to individual arbitration agreements). The limiting
principles of those decisions, however, is eviscerated by the Court of
Appeal’s decision below, which holds that PAGA claims for underpaid
wages under Labor Code § 558—a victim-specific compensatory remedy

that is paid entirely to employees and not at all to the state—can be treated
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as claims for “penalties,” thereby avoiding the procedural safeguards of
class certification and negating an otherwise valid arbitration agreement.
Such an interpretation of Section 558 makes PAGA susceptible to abuse by
litigants. It subjects the members of Amici Curiae to a new form of hybrid
action having all of the burdens of a class action (the potential for
workforce-wide compensatory damages in the form of unpaid wages)
subject only the minimal procedural safeguards of a claim for penalties.
CONCLUSION

For all of the foregoing reason;s, Amici Curiae respectfully request

that the Court accept the accompanying brief for filing in this case.

Dated: August 29, 2018. Respectfully submitted,

O’MELVENY & MYERS LLP
APALILA U. CHOPRA
ADAM J. KARR.

RYAN W. RUTLEDGE
KELLY WOOD

ANDREW LICHTENSTEIN

“ Adam J. Karr
Attorneys for Amici Curiae
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INTRODUCTION

The Court of Appeal’s decision below establishes a formula to
exempt any and all claims from the mandatory sweep of the Federal
Arbitration Act (“FAA”). First, enact a statute providing a compensatory
remedy. Then re-label the compensatory remedy as a “penalty.” Next,
authorize the aggrieved party to pursue the “penalty,” in the form of the
compensatory remedy, on behalf of the State. Finally, redirect 100 percent
of the penalty from the State to the aggrieved party(ies) pursing the claim.
In four easy steps, any private claim for damages can masquerade as a
public claim for penalties so as to sidestep any agreement to arbitrate it.

But the Court of Appeal’s decision plainly violates the FAA. “When
state law prohibits outright the arbitration of a particular type of claim, the
analysis is straightforward: The conflicting rule is displaced by the FAA.”
AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 341 (2011) (citation
omitted). That is what the Court of Appeal has attempted to do. At issue is
a PAGA claim for underpaid wages under California Labor Code § 558.
Section 558 provides, as a remedy, a penalty of $50 or $100 (75 percent of
which is paid to the State, and 25 percent of which is paid to employees)
plus the amount of underpaid wages (100 percent of which is paid to the
employees). By declaring both aspects of that remedy to be inarbitrable,
the Court of Appeal prohibits entirely the arbitration of a particular type of
claim for underpaid wages. That it cannot do. See Perry v. Thomas, 482
U.S. 483, 484 (1987) (holding that the FAA preempts a California statute
that would require litigation, rather than arbitration, of wage claims).

While the Court of Appeal’s conclusion cannot be reconciled with
the FAA, it does follow a logical syllogism. The first premise is that claims
for penalties under PAGA are not subject to arbitration. That premise is

grounded in this Court’s decision in Iskanian v. CLS Transp. Los Angeles,



LLC, 59 Cal. 4th 348, 366 (2014). The second premise is that claims for
underpaid wages under Section 558 are claims for “penalties.” No decision
of this Court supports that premise, though it is supported by the decision of
the Court of Appeal in Thurman v. Bayshore Transit Mgmt, Inc., 203 Cal.
App. 4th 1112 (2012). If claims for penalties under PAGA are not subject
to arbitration, and claims for underpaid wages under Section 558 are claims
for penalties, then it logically follows that claims for underpaid wages
under Section 558 are not subject to arbitration. That is what the Court of
Appeal holds.

Despite the facial appeal of the Court of Appeal’s syllogism, the
decision has no limiting point: it would exempt from the scope of
arbitration any claim denominated as “penalty,” notwithstanding the FAA.
Any compensatory remedy labeled as a “penalty” would be exempt from
arbitration. Yet this Court has recognized that, under controlling Supreme
Court authority, “the FAA clearly preempts”—not just preempts, but
clearly preempts—any state law “rule that establishes an unwaivable right
to litigate particular claims by categorically deeming agreements to
arbitrate such claims unenforceable.” Sonic-Calabasas A, Inc. v. Moreno,
57 Cal. 4th 1109, 1170 (2013).

Under this Court’s precedent, the Court of Appeal’s conclusion that
claims for underpaid wages cannot be compelled to arbitration is wrong.
Still, it does follow logically from the premises on which it relies. When
that occurs, there is only one explanation: one of the premises is false.

And the false premise is the second one: that claims for underpaid wages
under Section 558 are actually “penalties.” In fact, underpaid wages that
are recoverable under Section 558 are not public penalties—they are private
damages. And as private claims for damages, they are subject to

arbitration.



Accordingly, this Court should abrogate Thurman. Ordinary

principles of statutory interpretation compel the conclusion that Thurman

was wrongly decided:

First, contrary to Thurman’s holding, the plain language of the
statute does not support the conclusion that underpaid wages are a
penalty. Section 558 provides for a $50 or $100 penalty “in addition
to” the amount of underpaid wages. The underpaid wages are in
addition to the penalty, not a part of it.

Second, wages are amounts earned for performing labor, not
amounts granted as a penalty. Wages are not fixed amounts, like the
$50 or $100 penalties, but rather are measured by the amount that
has been underpaid, just like any other claim for compensatory
damages. And they are not paid mostly to the State, like a civil
penalty, but instead are paid entirely to the employees, like damages.
Third, treating underpaid wages as penalties rather than
compensatory remedies prejudices employees and employers by
depriving them of procedural protections that are available in class
claims seeking compensatory remedies, but not in claims for PAGA
penalties. It is one thing to limit those protections for penalties
payable to the State, but quite another in the case of a claim for
underpaid wages—where employees’ claims may be wiped out
without due process by treating them as penalties.

Fourth, if Thurman’s holding that any compensatory remedy can be
classified as a “penalty” is correct, then it threatens to'bring down
Iskanian itself. Tt is doubtful that the United States Supreme Court
would permit California to exempt claims for “penalties” from
arbitration if California interprets its own law to permit any and all

compensatory remedies to be classified as “penalties” in name only.



Once it is clear that Thurman was wrongly-decided and that a claim
for underpaid wages that are awarded to employees is a claim for
compensation—not a penalty—it necessarily follows that the Court of
Appeal’s decision below must be reversed. Under the FAA, if employees
agree to arbitrate claims for wages, theri those claims must be arbitrated.
That plainly includes PAGA claims for underpaid wages under Section
558—amounts earned by employees and awarded to them as compensation.
Accordingly, this Court should reverse the decision below and hold that
claims for underpaid wages under Section 558 must be arbitrated.

ARGUMENT

L The FAA Requires Arbitration Of Disputes Regarding
Underpaid Wages (And Any Other Claims For Compensatory
Damages) In Accordance With The Parties’ Agreements,
Regardless Of Any State Law That Purports To Exempt Such
Claims From Arbitration.

It is well-settled that state law rules prohibiting the arbitration of
particular types of claims are displaced by the FAA. Concepcion, 563 U.S.
at 341. This Court and the Supreme Court of the United States have
considered numerous provisions of California law that, for reasons of
public policy, have created exclusive non-arbitral forums for the resolution
of various wage-related disputes. In each case, the result has been the
same: employees are required to arbitrate their wage claims against their
employers, notwithstanding any state law to the contrary. The result must
be the same here. Employees’ PAGA claims for underpaid wages under
Section 558 of the Labor Code must be arbitrated.

The Supreme Court first held that the FAA preempts provisions of
California’s Labor Code that purport to create an exclusive judicial forum
for the resolution of wage disputes more than 30 years ago in Perry, 482
U.S. 483. At issue in Perry was Section 229 of the Labor Code, which

provided that actions for the collection of wages may be maintained in
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court “without regard to the existence of any private agreement to
arbitrate.” In that case, just like the procedural posture here, the California
Court of Appeal had “held that a claim for unpaid wages brought under

§ 229 was not subject to compulsory arbitration, notwithstanding the
existence of an arbitration agreement.” Id. at 488. This Court denied
review of that decision, and the Supreme Court granted certiorari.

The Supreme Court in Perry explained that, “[i]n enacting § 2 of the
[FAA], Congress declared a national policy favoring arbitration and
withdrew the power of the states to require a judicial forum for the
resolution of claims which the contracting parties agreed to resolve by
arbitration.” Id. at 489 (quoting Southland Corp. v. Keating, 465 U.S. 1,
11-12 (1984)). The Court further explained that there is “nothing in the Act
indicating that the broad principle of enforceability is subject to any
additional limitations under state law.” Id. at 489-90 (quoting Southland,
465 U.S. at 11). The Supreme Court held: “This clear federal policy places
§ 2 of the Act in unmistakable conflict with California’s § 229 requiremeﬁt
that litigants be provided a judicial forum for resolving wage disputes.
Therefore, under the Supremacy Clause, the state statute must give way.”
Id. at 491.

Two decades later, the Supreme Court reaffirmed and expanded
upon its holding in Perry in Preston v. Ferrer, 552 U.S. 346 (2008). At
issue in Preston was California Labor Code § 1700 et seq., which vested
“‘exclusive original jurisdiction’ over the dispute in the Labor
Commissioner.” Id. at 351. Just like in Perry, the Court of Appeal refused
to enforce an arbitration agreement because of the Labor Code’s provision,
this Court denied review, and the Supreme Court granted certiorari.

In Preston, the Supreme Court held that, “when parties agree to
arbitrate all questions arising under a contract, state laws lodging primary

jurisdiction in another forum, whether judicial or administrative, are
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superseded by the FAA.” Id. at 349-50. In reaching that conclusion, the
Court explained that “[t]he FAA’s displacement of conflicting state law is
‘now well-established,” and has been repeatedly reaffirmed.” Id. at 353
(citations omitted). The plaintiff in Preston argued that the Court should
“overlook the apparent conflict between the arbitration clause and

§ 1700.44(a) because proceedings before the Labor Commissioner are
administrative rather than judicial.” Id. at 358. The Supreme Court
rejected that argument, holding that “[t]he mere involvement of an
administrative agency in the enforcement of a statute . . . does not limit
private parties’ obligation to comply with their arbitration agreements.” Id.
(citation and internal quotation marks omitted). “In sum, we disapprove the
distinction between judicial and administrative proceedings drawn by
Ferrer and adopted by the appeals court. When parties agree to arbitrate all
questions arising under a contract, the FAA supersedes state laws lodging
primary jurisdiction in another forum, whether judicial or administrative.”
1d. at 359. |

The Supreme Court expanded upon and strengthened this
preemption again in AT& T Mobility LLC v. Concepcion, 563 U.S. 333, 341
(2011), in which the Supreme Court held that “{w]hen state law prohibits
outright the arbitration of a particular type of claim, the analysis is
straightforward: The conflicting rule is displaced by the FAA.”
Concepcion was not itself an employment-law case, but it is significant
because it formed the basis of this Court’s decision in Sonic-Calabasas.

In Sonic-Calabasas A, Inc. v. Moreno, 51 Cal. 4th 659, 669 (2011)
(“Sonic I), issued two months before Concepcion, this Court held as a
categorical rule that it is contrary to public policy and unconscionable for
an employer to require an employee, as a condition of employment, to
waive the right to a Berman hearing, a dispute resolution forum established

by the Legislature to assist employees in recovering wages owed. The
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Court further concluded that its rule prohibiting waiver of a Berman
hearing was not preempted by the FAA. Id. The Court distinguished
Preston because it did not deal with a challenge to a portion of the
arbitration provision (the Berman waiver) which was contrary to public
policy and unconscionable. When the U.S. Supreme Court issued its
decision in Concepcion, however, it vacated the judgment in Sonic I and
remanded the case to this Court for further consideration in light of
Concepcion.

In Sonic-Calabasas A, Inc. v. Moreno, 57 Cal. 4th 1109, 1124 (2013)
(“Sonic IP’), this Court held, “contrary to Sonic I, that the FAA preempts
our state-law rule categorically prohibiting waiver of a Berman hearing in a
predispute arbitration agreement imposed on an employee as a condition of
employment.” Following Concepcion, this Court recognized that portions
of arbitration provisions (such as Berman waivers) cannot be denied
enforcement under the FAA on the grounds that they are inherently
contrary to public policy because “Concepcion, unlike Preston, did address
unconscionability, and the high court made clear that courts cannot impose
unconscionability rules that interfere with arbitral efficiency.” Sonic II, 57
Cal. 4th at 1141. This Court held: “Under Perry and Southland, the FAA
clearly preempts a state unconscionability rule that establishes an
unwaivable right to litigate particular claims by categorically deeming
agreements to arbitrate such claims unenforceable.” Id. at 1170.

Importantly, “[s]tates cannot require a procedure that is inconsistent
with the FAA, even if it is desirable for unrelated reasons.” Concepcion,
563 U.S. at 351. In Sonic II, for example, this Court emphasized that “the
Berman statutes provide important benefits to employees by reducing the
costs and risks of pursuing a wage claim in several ways.” Sowic II, 57 Cal.
4th at 1129. The Court further explained that “an employee going directly

to arbitration will lose a number of benefits and advantages.” Id. at 1132.
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But the Court nevertheless held that a rule that would exempt employees
from arbitration because of the public policy in favor of Berman hearings
was preempted by the FAA: “the unwaivability of such a hearing, even if
desirable as a matter of contractual fairness or public policy, interferes with
a fundamental attribute of arbitration.” Id. at 1141.

Taken together, Perry, Preston, and Sonic II hold that the FAA
preempts California laws that would purport to vest exclusive jurisdiction
in either a judicial or administrative forum—or that would invalidate
portions of arbitration provisions on grounds of unconscionability where
the asserted unconscionability is simply that the provisions require
arbitration. See also Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1623 (2018)
(“[A]n argument that a contract is unenforceable just because it requires
bilateral arbitration is a different creature. A defense of that kind,
Concepcion tells us, is one that impermissibly disfavors arbitration . . ..”)
(emphasis in original).

Nevertheless; the Cdurt of Appeal below held that the plaintiff could
pursue PAGA claims for underpaid wages under Labor Code § 558 in
court, notwithstanding the employees’ agreement to arbitrate. It does so on
the basis of a state law, PAGA, that the Court of Appeal concludes gives
the employees the right to pursue such claims in court. But it does so
without any consideration of Perry, Preston, and Sonic II, all of which
stand in opposition to the concept of a wage claim that is not subject to
arbitration. Although not considered by the Court of Appeal, these
decisions compel the conclusion that PAGA claims for underpaid wages
under Section 588 must be arbitrated. Even if the public policy embodied
in PAGA purports to create an exclusive judicial forum for the resolution of
wage claims under Section 558, it is preerhpted by the FAA. As Perry,
Preston, and Sonic Il hold, the FAA simply does not allow states to enact



laws requiring that wage claims be resolved in court—even for reasons of
public policy.

II.  The Court Of Appeal’s Decision Purports To Do Indirectly
What It Cannot Do Directly: Exempt Claims For Underpaid
Wages From The Scope Of The FAA.

Perry, Preston, and Sonic II make clear that the Legislature could
not enact a statute that created an exclusive judicial forum for the resolution
of wage claims. Indeed, the Legislature previously did exactly that, and the
Supreme Court in Perry held that the resulting statute was preempted by the
FAA. Yetthe Court of Appeal in this case holds that a claim for underpaid
wages under Section 558 provides for an exclusive judicial forum. The
Court of Appeal’s questionable conclusion is based on two premises; if
either premise is incorrect, then so too is the Court of Appeal’s conclusion.

First, the Court of Appeal relies on this Court’s ruling in Iskanian
that claims for civil penalties under PAGA are not subject to mandatory
arbitration.  In Iskanian, this Court held that “an arbitration agreement
requiring an employee as a condition of employment to give up the right to
bring representative PAGA actions in any forum is contrary to public
policy.” Iskanian, 59 Cal. 4th at 360. The Court’s holding was based on
the distinction between private and public claims, finding that “the FAA’s
goal of promoting arbitration as a means of private dispute resolution does
not preclude our Legislature from deputizing employees to prosecute Labor
Code violations on the state’s behalf. Therefore, the FAA does not preempt
a state law that prohibits waiver of PAGA representative actions in an
employment contract.” Id.

Second, the Court of Appeal relies on its own prior decision in
Thurman that claims for underpaid wages under Section 558 are claims for
“penalties” under PAGA. Thurman rejected the argument “that the

‘recovery of unpaid (or ‘underpaid’) wages is not part of the civil penalty of



$50 or $100 per violation but, rather, is a remedy in addition to that civil
penalty.” Thurman, 203 Cal. App. 4th at 1144-45 (emphasis in original).
Thurman held that “the entire remedy provided by section 558, including
the recovery of underpaid wages, is a civil penalty.” Id. at 1147.

The Court of Appeal in this case concludes as a matter of formal
logic that: (1) claims for civil penalties under PAGA are inarbitrable under
Iskanian; and (2) claims for underpaid wages under Section 558 are claims
for civil penalties under Thurman, so (therefore) claims for underpaid
wages under Section 558 are inarbitrable. That the Court of Appeal’s
conclusion logically follows from its premises, however, does not exclude
its decision from the preemptive scope of the FAA. Under Perry, Preston,
and Sonic 11, states cannot declare claims for unpaid wages to be
inarbitrable—and the Court of Appeal’s failure to address those decisions
cannot avoid them.

The flaw in the Court of Appeal’s reasoning is that its second
premise is false: claims for underpaid wages are not claims for “penalties.”
Wages are earned by employees for performing labor and, as such, are
claims for a compensatory—not punitive—remedy: théy are damages in
the amount of the wages by which employees were underpaid. The logical
syllogism that the Court of Appeal should have applied is: (1) the FAA
preempts wage claims notwithstanding any state law to the contrary under
Perry and its progeny; and (2) claims for underpaid wages under Section
558 are wage claims, so (therefore) claims for underpaid wages under
Section 558 are arbitrable.

Both syllogisms are logically valid, but only one can be true—the
latter. The flaw in the Court of Appeal’s reasoning is its assumption, not
grounded in this Court’s jurisprudence, that claims for underpaid wages are
claims for penalties. They are not. Thurman’s holding is erroneous and

should be abrogated. Once it is, it is immediately apparent what the

10



outcome of this case must be: plaintiffs’ PAGA claims for underpaid
wages under Section 558, like all wage claims, must be arbitrated under the
FAA.

A. The Plain Language Of Section 558 Is Contrary To
Thurman’s Holding That Underpaid Wages Are A
“Penalty” Rather Than Simply “Damages.”

Thurman holds, as a matter of first impression, that the “plain -
language” of Section 558 compels the conclusion that underpaid wages are
a “penalty,” and not a form of compensatory remedy such as damages or
restitution. Contrary to that holding, the language of Section 558 does not
compel such a conclusion. Section 558(a) states:

Any employer or other person acting on behalf of an
employer who violates, or causes to be violated, a section of
this chapter or any provision regulating hours and days of
work in any order of the Industrial Welfare Commission shall
be subject to a civil penalty as follows:

(1) For any initial violation, fifty dollars (§50) for each
underpaid employee for each pay period for which the
employee was underpaid in addition to an amount sufficient
to recover underpaid wages.

(2) For each subsequent violation, one hundred dollars ($100)
for each underpaid employee for each pay period for which
the employee was underpaid in addition to an amount
sufficient to recover underpaid wages.

(3) Wages recovered pursuant to this section shall be paid to
the affected employee.

There is a commonsense way to read Section 558 by which the $50
and $100 amounts constitute the civil penalty provided by Section 558,
which is “in addition to” the compensatory remedy consisting of the
underpaid wages. Thurman and the Court of Appeal below eschew that
commonsense reading and classify both the enumerated fines and the
compensatory remedies together as a supposed penalty: “As our holding in

Thurman makes clear, the $50 and $100 assessments as well as the
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compensation for underpaid wages provided for by section 558,
subdivisions (a) and (b) are, together, the civil penalties provided by the
statute.” Lawson v. ZB, N.A., 18 Cal. App. 5th 705, 722 (2017) (citing
Thurman, 203 Cal. App. 4th 1112).

Thurman’s tortured interpretation of Section 558 has never been
adopted by this Court—nor should it be. Section 558 states that employers
shall be subject to civil penalties of $50 or $100 “in addition to an amount
sufficient to recover underpaid wages.” Cal. Lab. Code § 558(a)(1) and (2)
(emphasis added). The compensatory remedy of underpaid wages is not
part of the penalty, but is “in addition to” it.

" Ininterpreting a statute, this Court “begin[s] [its] inquiry by
examining the statute’s words, giving them a plain and commonsense
meaning.” People v. Mendoza, 23 Cal. 4th 896, 907 (2000). The phrase
“in addition to” means “[o]ver and above; besides.” Heritage Farms, Inc.
v. Markel Ins. Co., 762 N.W.2d 652, 660 (Wis. 2009) (quoting The
American Heritage Dictionary of the English Language 20 (3d ed.1992)).
Section 558’s provision for underpaid wages is over and above, or besides,
the enumerated $50 or $100 penalty. Those wages are not a part of the
penalty.

Even if Section 558 is capable of being interpreted the way that
Thurman does, the statute is ambiguous at best, Being susceptible of two
possible interpretations. And in such circumstances, as this Court has
emphasized, “[w]e must also avoid a construction that would produce
absurd consequences, which we presume the Legislature did not intend.”
Mendoza, 23 Cal. 4th at 908. As discussed further below, interpreting a
compensatory remedy of underpaid wages as part of a “civil penalty” leads
to absurd results. It is immediately absurd because wages are earned by
performing labor and as such, claims for underpaid wages are claims for

compensatory remedies—not penalties. It is problematically absurd
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because classifying individuals’ wages as mere penalties deprives workers
of important protections that only apply to compensatory remedies, not
penalties. And is unnecessarily absurd in that it invites federal preemption
under the FAA of all claims for penalties if state law does not draw a clear
line between true civil penalties and compensatory remedies masquerading
as civil penalties.

B. Even If The Language Of Section 558 Is Ambiguous, It
Should Be Interpreted To Give Effect To The Fact That
Wages Are Earned, Not Granted As Penalties.

Thurman'’s conclusion that the compensatory remedy of underpaid
wages is somehow a “civil penalty” is not required by the language of
Section 558, but it is even more problematic as a legal proposition than a
linguistic one. As a legal matter, wages are earned by employees and
“underpaid wages” are far more characteristic of compensatory damages or
restitution than they are of a penalty.

This Court has previously addressed the distinction between a wage
and a penalty. In Murphy v. Kenneth Cole Prod., Inc., 40 Cal. 4th 1094
(2007), this Court addressed that distinction under Labor Code section
226.7, which provides for an “hour of pay” for employees who are required
to work through meal or rest periods. The Court noted that “[t]he Labor
Code defines ‘wages’ as ‘all amounts for labor performed by employees of
every description.”” Id. at 1103 (quoting Cal. Lab. Code § 200(a)). “A
‘penalty,’ on the other hand, is that which an individual is allowed to
recover against a wrong-doer, as a satisfaction for the wrong or injury
suffered, and without reference to the actual damage sustained.” Id. at 1104
(citation and internal quotation marks omitted). Finding that “the
Legislature intended section 226.7 first and foremost to compensate
employees for their injuries,” the Court concluded that the hour of pay was

a wage, not a penalty. Id. at 1111.
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Murphy compels the same conclusion here: underpaid wages under
Section 558 are inherently wages, not penalties. Section 558(a)(3) provides
that “[w]ages recovered pursuant to this section shall be paid to the affected
employee.” Even Thurman acknowledges that 100 percent of underpaid
wages are paid to employees—not the State. Thurman, 203 Cal. App. 4th
at 1131. The purpose of the statute, first and foremost, is to compensate
employees for being underpaid the wages that they earned. That is a
compensatory remedy. See also Cortez v. Purolator Air Filtration Prods,
23 Cal. 4th 163, 177 (2000) (“orders for payment of wages unlawfully
withheld from an employee are also a restitutionary remedy authorized by
section 17203”).

Treating underpaid wages under Section 558 as a “civil penalty”
distinguishes Section 558 from every other “civil penalty” recoverable
under PAGA in this critical respect. In every other PAGA claim, in
accordance with the express requirement of the statute, “civil penalties
recovered by aggrieved employees shall be distributed as follows: 75
percent to the Labor and Workforce Development Agency . . . and 25
percent to the aggrieved employees.” Cal. Lab. Code § 2699(i). That is
consistent with this Court’s holding that “an action to recover civil
penalties is fundamentally a law enforcement action designed to protect the
public and not to benefit private parties.” Arias v. Superior Court, 46 Cal.
4th 969, 986 (2009) (citation and internal quotation marks omitted). By
contrast, when 100 percent of underpaid wages are paid to employees, the
action loses its characterization as one designed to protect the public, and is
inherently for the benefit of private parties. That strongly suggests that the
underpaid wages are not “penalties,” but rather are amounts intended to
make employees whole for being underpaid. That is a classic example of a

compensatory remedy, not penalties.
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In short, Thurman’s holding that “underpaid wages” constitute a
penalty is inconsistent with this Court’s conception of wages as being
amounts that are earned by employees—not magnanimously awarded by
the State for punitive reasons. Section 558’s provision for an award of
underpaid wages is a compensatory remedy, not a civil penalty.

C. Interpreting Underpaid Wages As A Penalty Creates
Impairments To The Recovery Of Wages That Are
Inconsistent With The Law’s Protection Of Wage Claims.

In addition to being wrongly decided as a matter of textual statutory
interpretation, Thurman is also wrongly decided as a matter of policy. This
Court has made clear that “statutes governing conditions of employment are
to be construed broadly in favor of protecting employees.” Murphy, 40
Cal. 4th at 1103 (collecting cases). Thurman, and by extension the Court of
Appeal’s decision below, purports to protect employees only to the extent
that avoiding arbitration is a protection—which the Supreme Court has
made clear is not a legitimate protection that state law can offer. See, e.g.,
Concepcion, 563 U.S. at 351 (“States cannot require a procedure that is
inconsistent with the FAA, even if it is desirable for unreléted reasons.”).
Moreover, avoiding arbitration by calling the compensatory remedy of
underpaid wages a “civil penalty” actually harms employees because, the
issue of arbitration aside, employees have far greater protections with
respect to wage claims than they have with respect to claims for penalties.

This Court has held that “an employee who, on behalf of himself and
other employees, sues an employer under the unfair competition law (Bus.
& Prof. Code, § 17200 et seq.) for Labor Code violations must satisfy class
action requirements, but that those requirements need not be met when an
employee’s representative action against an employer is seeking civil
penalties under the Labor Code Private Attorneys General Act of 2004
(Lab. Code, § 2698 et seq.).” Arias, 46 Cal. 4th at 975. Thus, if Thurman
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is right that claims for underpaid wages under Section 558 are claims for
penalties, then employees’ claims for such wages can be resolved without
their knowledge or consent.

Class action procedures contain significant safeguards for employees
that are absent from a PAGA action. Among other things, the court in a
class action must consider and rule upon the adequacy of class counsel and
the class representative, and it must make a determination that a class action
is superior to individual claims for resolving the dispute. See, e.g., Wal-
Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2548-49 (2011); Duranv. US
Bank Nat’l Ass’n, 59 Cal. 4th 1, 14-15 (2014). Class members can also opt
out of any settlement in a class action in order to pursue their own
individual claims. See, e.g., Sonic II, 57 Cal. 4th at 1139 (“For a class-
action money judgment to bind absentees in litigation, class representatives
must at all times adequately represent absent class members, and absent
members must be afforded notice, an opportunity to be heard, and a right to
opt out of the class.”) (citation and internal quotation marks omitted).

By contrast, in a PAGA action, courts can and do resolve the claims
of those who have no opportunity to object or opt out that resolution—even
if they would have preferred to pursue their own claims. This Court made
crystal clear in Arias that a PAGA judgment binds absent employees:

. “Because an aggrieved employee’s action under the Labor Code Private
Attorneys General Act of 2004 functions as a substitute for an action
brought by the government itself, a judgment in that action binds all those,
including nohparty aggrieved employees, who would be bound by a
judgment in an action brought by the government.” Arias, 46 Cal. 4th at
986. The Court was comfortable with binding absent employees precisely
because all that is supposed to be at issue in PAGA is civil penalties—not
wages. PAGA “authorizes a representative action only for the purpose of

seeking statutory penalties for Labor Code violations, and an action to
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recover civil penalties is fundamentally a law enforcement action designed
to protect the public and not to benefit private parties.” Id. (citations and
internal quotation marks omitted). “Accordingly, with respect to the
recovery of civil penalties, nonparty employees as well as the government
are bound by the judgment in an action brought under the act . . ..” Id.

Thus, employees’ ability to recover underpaid wages is significantly
impaired if their wages are treated as “civil penalties” instead of
compensation for labor, as wages are ordinarily understood. If underpaid
wages under Section 558 are treated as penalties, then employees’ claims
can be resolved in a representative action that does not comply with class
action procedures, by an attorney who is not certified as class counsel, in a
way that is binding upon them even though they had no opportunity to
object or opt out. That is a high price for employees to pay just because
some employees may prefer to avoid arbitration—an outcome that can only
be achieved by pretending that all employees’ wages are not compensation
that has been earned by them, but épenalty granted by the State, which they
have no individual right to pursue.

D. Treating Underpaid Wages As A “Penalty” Undercuts
The Validity Of Iskanian.

In Iskanian, this Court held as a matter of state law that PAGA
claims for civil penalties may not be compelled to arbitration under a pre-
dispute arbitration agreement, and the Court further held that the FAA does
not to preempt that state law. Iskanian’s foundational underpinning,
however, was that PAGA claims are only claims for civil penalties. If, as
the Court of Appeal below held, wage claims and any other compensatory
remedies may be characterized as civil penalties so as to fit within Iskanian,
then the narrow exception to mandatory arbitration in Iskanian would
entirely swallow the rule of mandatory arbitration. If this Court interprets

state law to permit compensatory remedies to be called civil penalties, it
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will give the Supreme Court strong reason to reconsider whether the FAA
preempts a state law that exempts civil penalties from arbitration—and thus
Iskanian itself.

Significantly, Iskanian envisioned that the exemption of PAGA
claims from the scope of arbitration was a narrow exception. It would take
a dramatic reimagining of Iskanian to cover the wage claims at issue in this
case, which is what the Court of Appeal below has done. In Iskanian, this
Court held:

Simply put, a PAGA claim lies outside the FAA’s coverage
because it is not a dispute between an employer and an
employee arising out of their contractual relationship. Itisa
dispute between an employer and the state, which alleges
directly or through its agents — either the Labor and
Workforce Development Agency or aggrieved employees —
that the employer has violated the Labor Code. Through his
PAGA claim, Iskanian is seeking to recover civil penalties, 75
percent of which will go to the state’s coffers.

Iskanian, 59 Cal. 4th at 386-87. The Court found that “[n]othing in the text
or legislative history of the FAA nor in the Supreme Court’s construction of
the statute suggests that the FAA was intended to limit the ability of states
to enhance their public enforcement capabilities by enlisting willing
employees in qui tam actions,” which is how the Court thought of PAGA
actions in which 75 percent of civil penalties went to the state. Id. at 387.
But that reasoning only applies to true civil penalties, 75 percent of which
go to the State. It is not true of underpaid wages masquerading as civil
penalties, 100 percent of which go to employees. That is not a qui tam
action. It is simply a private dispute.

Indeed, Iskanian itself foresaw that its reasoning was limited to true
civil penalties, and not compensatory remedies like the underpaid wages in
Section 558. This Court cautioned that:

Our opinion today would not permit a state to circumvent the

FAA by, for example, deputizing employee A to bring a suit
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for the individual damages claims of employees B, C, and D.
This pursuit of victim-specific relief by a party to an
arbitration agreement on behalf of other parties to an
arbitration agreement would be tantamount to a private class
action, whatever the designation given by the Legislature.

Iskanian, 59 Cal. 4th at 387-88.

Yet that is exactly what is at issue here. The Court of Appeal below
permits the state to circumvent the FAA by deputizing a PAGA plaintiff to
bring a suit for an individual compensatory remedy—underpaid wages that
have been earned by performing labor—on behalf of other employees. The
“designation given” to underpaid wages as a “penalty,” whether by the
Legislature in Section 558 or by the Court of Appeal interpreting Section
558 in Thurman, is irrelevant. Such a claim is a claim for compensatory
damages, which this Court recognized in Iskanian is subject to arbitration
under the FAA. Put simply, the Court of Appeal’s limitless expansion of
the narrow exception to arbitration in Iskanian is inconsistent with
Iskanian’s narrow underpinnings. See id. at 388 (“Our FAA holding
applies specifically to a state law rule barring predispute waiver of an
employee’s right to bring an action that can only be brought by the state or
its representatives, where any resultiﬁg judgment is binding on the state and
any monetary penalties largely go to state coffers.”).

Iskanian not only does not support the Court of Appeal’s decision
below, but should not be expanded to do so. In this case, the Court of
Appeal holds, based on Thurman, that underpaid wages under Section 558
are a “penalty” even though they are a compensatory remedy consisting of
amounts earned by employees that are paid solely to them. If thatis
deemed to be true, then there is no limit to the breadth and scope of claims
that the Legislature could immunize from arbitration. If underpaid wages
under Section 558 can be considered a “penalty,” what is to stop the

Legislature (or the Court of Appeal) from concluding that all unpaid wages
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under every provision of the Labor Code are “penalties,” and thus no wage
claims are ever subject to arbitration? As a matter of state law, there is no
limit on such a conclusion, once the door is opened to treating earned
wages as a mere penalty. But, of course, that is precisely what the Supreme
Court rejected in Perry: the attempt to require a judicial forum for the
resolution of wage disputes, notwithstanding the parties’ agreement to
arbitrate.

The Supreme Court has taken a dim view of judicial attempts to
circumvent the FAA. The Supreme Court made clear that it would not
permit rules that are “toothless and malleable” or that have “no limiting
effect” to circumvent the preemptive sweep of the FAA. Concepcion, 563
U.S. at 347. Under Iskanian, only claims for civil penalties under PAGA
are exempt from arbitration, and only because they exist for punitive
reasons and are payable mostly to the State—with employees réceiving
only a 25 percent share as a bounty for bringing the case, like a qui tam
payment, and not as compensation for amounts that they had earned. But if
Iskanian’s holding were broadened to exclude from arbitration claims for
compensatory remedies paid solely to aggrieved parties to make them
whole for amounts that they have earned, then such a rule would be too
malleable to withstand scrutiny. Indeed, there is no limiting principle on
the kinds of claims that could be exempted from arbitration merely by
calling any compensatory remedy a penalty, and by pretending that
aggrieved parties are bringing the claim on behalf of the State, even though
only the aggrieved parties (and not the State) stand to benefit. Such a
subterfuge would invite immediate scrutiny by the Supreme Court. See
also Epic Sys. Corp., 138 S. Ct. at 1623 (“Just as judicial antagonism
toward arbitration before the Arbitration Act’s enactment manifested itself

"in a great variety of devices and formulas declaring arbitration against

public policy, Concepcion teaches that we must be alert to new devices and
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formulas that would achieve much the same result today.”) (citation and

internal quotation marks omitted).

CONCLUSION

Once it is clear that Thurman was wrongly decided-——and that
underpaid wages are compensation for labor that is earned by employees,
not granted to them by the State as a “penalty”—it is immediately apparent
that the Court of Appeal’s decision below must be reversed. The Court of
Appeal relies on Iskanian’s holding that claims for civil penalties under
PAGA are not subject to arbitration to hold that claims for underpaid wages
under Section 558 are not subject to arbitration, because of its mistaken
conclusion that underpaid wages are civil penalties. Once it is recognized
that wages are earned by employees and claims for wages are claims for
compensation, not penalties, it is clear that claims for underpaid wages
must be arbitrated in accordance with the FAA.

But even if Thurman is somehow right that, as a matter of California
law, underpaid wages are a penalty, the decision below exempting those
claims from arbitration still must be reversed. Iskanian’s holding that
claims for civil penalties are not subject to arbitration is limited specifically
to civil penalties that are paid predominantly to the State. Underpaid wages
under Section 558, if they are civil penalties at all, are not the kind of civil
penalties that Iskanian held may be pursued in court. To the contrary, they
are claims for the kind of victim-specific relief that the Court understood
are subject to arbitration under the FAA. The FAA preempts any state law
that would purport to exempt such claims from arbitration. As such, the

Court of Appeal’s decision must be reversed.
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