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Respondents SAN FRANCISCO DISTRICT ATTORNEY’S 

OFFICE, ET AL. respectfully submit this supplemental brief 

pursuant to California Rules of Court 8.520(d) and 8.630(d) to 

alert the Court to new authority.1   
DISCUSSION 

Since Respondents filed their Answering Brief in April 

2021, courts and the U.S. Equal Employment Opportunity 

Commission (EEOC) have continued to explore the issues 

presented in this case.  The authorities cited below confirm that 

an employer is not liable as a matter of law where, as here, the 

employer took prompt corrective action and stopped the offensive 

conduct.  In addition, the authorities cited below are contrary to 

Bailey’s argument that a one-time use of a racial slurs by a co-

worker necessarily presents a question of fact for a jury. 
I. Recent Authority Confirms That An Employer Is Not 

Liable As A Matter Of Law Where, As Here, The 
Employer Took Prompt Corrective Action And 
Stopped The Offensive Conduct.   

One of the central issues in this appeal is whether the trial 

court properly granted summary judgment where the undisputed 

facts show that the City took immediate corrective action and 

stopped the offensive conduct.  (See State Dept. of Health Services 

v. Superior Court (2003) 31 Cal.4th 1026, 1041; Cal. Civ. Code 

§ 12940, subd. (j)(1), italics added].)  A recent decision from the 

                                              
1 In addition, the City objects to Petitioner’s citation of unpublished 

authorities in its letter to the Court dated May 9, 2024.  (Aguirre v. Amscan 
Holdings, Inc. (2015) 234 Cal.App.4th 1290, 1299 fn. 5. [“Rule 8.1115 of 
the California Rules of Court prohibits the citation of unpublished opinions 
of California state courts, with certain limited exceptions. (Cal. Rules of 
Court, rule 8.1115(a).) We shall disregard the unpublished superior court 
opinions cited and relied upon by plaintiff.].) 
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Fifth Circuit and the guidance issued by the EEOC on April 29, 

2024 supports the City’s argument that its prompt corrective 

action precludes liability, and entitles the City to summary 

judgment.   

In Hudson v. Lincare, Incorporated (5th Cir. 2023) 58 F.4th 

222, the Fifth Circuit considered a case in which a co-worker 

called the plaintiff the n-word, along with a gender-based slur, 

during a contentious meeting with numerous other employees 

present.  (Id. at p. 227.)  The Fifth Circuit held that the employer 

was not liable because it took prompt corrective action.  In the 

Fifth Circuit, as in California, “the negligence standard governs 

employer liability” in cases of co-worker harassment.  (Ibid.; see 

also State Dept. of Health Services, supra, 31 Cal.4th at p. 1041.)  

“An employer is negligent with respect to ... harassment if it 

knew or should have known about the conduct and failed to stop 

it.”  (Hudson, supra, 58 F.4th at p. 230 [quoting Burlington 

Indus., Inc. v. Ellerth, 524 U.S. 742, 759].)  An “employer is not 

negligent when it takes ‘prompt remedial action’ that is 

‘reasonably calculated to end the harassment.’”  (Ibid. [citations 

omitted].) 

In Hudson, the court held that the employer was not liable 

as a matter of law because it promptly acted to stop the 

harassment.  Once it learned of the use of the n-word at the 

meeting, the employer began an investigation, and five days 

later, issued warnings informing the harassing employee that 

another instance of racial slurs would result in termination.  The 

Fifth Circuit held that it is “beyond dispute that such action was 
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reasonably calculated to end the harassment.” (Id. at p. 230 

[internal quotations omitted].)  Indeed, the counseling was 

effective because the plaintiff did not experience any other use of 

the n-word or racially insensitive comments at work.  (Id. at p. 

231.)  Because the employer acted promptly to end the 

harassment and the harassment stopped, the Fifth Circuit held 

that “no reasonable jury” could find for the plaintiff on her hostile 

work environment claim, and the employer was entitled to 

summary judgment.  (Id. at p. 233.) 

Hudson is instructive given the factual similarities between 

Hudson and this case.  Here, it is undisputed that Sheila 

Arcelona, the Assistant Chief of Finance and Administration, 

took corrective action within one day of learning of the racial slur 

that Bailey’s co-worker, Larkin, once uttered at work.  (AA 

180:21–181:16.)  Although Larkin denied calling Bailey the n-

word, Arcelona counseled Larkin about the City’s Harassment-

Free Workplace Policy and told her that the use of the n-word is 

unacceptable.2  (AA 181:12-16; AA 628:13-16; 627:17-629:16; 

630:3-7.)  Further, as in Hudson, the undisputed evidence shows 

that after the City took corrective action, Bailey did not 

experience any further racial slurs or offensive conduct at work 

from Larkin or anyone else.  (AA 100:20-22; 171:18-20.)  

Accordingly, the City’s corrective action was effective.  (Ibid.)   

                                              
2 The City’s Harassment-Free Workplace Policy states that 

“[a]ny employee, supervisor or agent of the City found to have 
engaged in unlawful harassment, discrimination or retaliation 
may be subject to disciplinary action, up to and including 
termination.”  For the Court’s reference, the policy is available at 
https://perma.cc/TL2Q-Y67P. 
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Unable to dispute those facts, Bailey asserts that the 

adequacy of the City’s response is a “factual question” that must 

be decided by a jury.  (Reply at p. 30.)  Hudson held otherwise in 

a case with facts nearly identical to those presented here.  

(Hudson, supra, 58 F.4th at p. 233 [holding “no reasonable jury 

could find for Hudson on her Title VII claims” where the 

employer “took prompt corrective action” and “there were no 

further incidents of harassment.”]) 

Bailey also asserts that the City’s response was inadequate 

because it should have imposed “discipline” on Larkin (AOB at p. 

41), but the EEOC’s recent guidance disagrees.  In this case, the 

City could not substantiate that Larkin called Bailey the n-word 

because only Bailey and Larkin were present at the time of the 

incident and they had conflicting accounts.  (AA 334:3-6 [“We 

investigated.  We couldn’t substantiate it.  No one else heard it.”]; 

see also AA 180:6-181:16; 357:9-22.)  Therefore, the City could not 

“determine with sufficient confidence that the alleged 

harassment occurred.”  (U.S. Equal Employment Opportunity 

Commission, Enforcement Guidance on Harassment in the 

Workplace, April 29, 2024, available at 

https://www.eeoc.gov/laws/guidance/enforcement-guidance-

harassment-workplace and attached here as Exhibit A], at p. 84.)  

As the EEOC explained, “[a]n employer is not required to impose 

discipline if, after a thorough investigation, it concludes that the 

alleged harassment did not occur, or if it has inconclusive 

findings.”  (Ibid.)  Instead, the employer in that situation “may 

wish to consider preventive measures, such as counseling . . . .”  
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(Ibid.)  The City’s decision to pursue counseling is consistent with 

the EEOC’s guidance.     
II. Courts Continue To Reject The Argument, Advanced 

By Bailey In This Case, That The Use Of The N-Word 
By A Co-Worker Always Presents A Question Of Fact 
In Harassment Cases.   

Recent federal court cases have also disagreed with Bailey’s 

argument that offensive slurs in the workplace necessarily raise 

a question of fact for the jury.  In Crowe v. Wormuth (9th Cir. 

2023) 74 F.4th 1011, 1018, the Ninth Circuit made clear that 

absent other circumstances, slurs alone do not create a triable 

issue in discrimination cases:   
To the extent Crowe argues that derogatory 
remarks always create a dispute of material 
fact as to unlawful discrimination regardless of 
the rest of the circumstances, our cases show 
that is not correct. See, e.g., Kortan v. Cal. 
Youth Auth., 217 F.3d 1104, 1110–11 (9th Cir. 
2000) (holding that a supervisor’s usage of 
highly inappropriate sexist comments was not 
“frequent, severe or abusive enough to interfere 
unreasonably with [the plaintiff's] 
employment”); Vasquez v. County of Los 
Angeles, 349 F.3d 634, 642–44 (9th Cir. 2003), 
as amended (Jan. 2, 2004) (holding that racist 
comments were “not severe or pervasive 
enough” to create a dispute of fact). 

While the slur at issue in Crowe was the repeated use of a 

derogatory term for LGBTQ people (Id. at p. 1018), the Ninth 

Circuit’s reasoning applies equally in this case.   

Bailey asserts “that the perpetrator’s status is largely 

irrelevant to the harassment assessment” (Reply at p. 8), but the 

EEOC’s guidance and recent caselaw disagree.  In its guidance 

issued April 29, 2024, the EEOC explained that in “limited 

circumstances” a single incident of harassment can result in a 
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hostile work environment.  (U.S. Equal Employment Opportunity 

Commission, Enforcement Guidance on Harassment in the 

Workplace [attached here as Exhibit A], at p. 42.)  As “examples 

of conduct that courts have found sufficiently severe to establish 

a hostile work environment based on a single incident,” the 

EEOC listed the “use of the ‘n-word’ by a supervisor in the 

presence of a Black subordinate.”  (Ibid., emphasis added and 

internal citations omitted.)   

Recent federal circuit court cases likewise confirm the 

importance of considering whether the harasser is the victim’s 

supervisor.  In Scaife v. United States Department of Veterans 

Affairs (7th Cir. 2022) 49 F.4th 1109, the Seventh Circuit 

affirmed summary judgment in a racial harassment case where 

the plaintiff heard from a co-worker that a supervisor in another 

department called her the n-word, along with other insults.  (Id. 

at p. 1116.)  While the court recognized the “N-word is an 

egregious racial epithet” and that “[a] one-time use of the epithet 

can in some circumstances warrant Title VII liability,” the court 

held that the plaintiff failed to show severe or pervasive 

harassment sufficient to warrant Title VII liability as a matter of 

law.  The court explained that the plaintiff heard about the slur 

from a co-worker instead of experiencing it directly.  In addition, 

the court explained that it was “critical to the analysis” that the 

harasser “did not have direct supervisory authority over her.”  

(Id. at p. 1116.)  “[A] supervisor’s use of a racial slur impacts the 

work environment far more severely than a coequal’s use.”  (Id. at 

p. 1116-17.)  While the “conduct of a non-direct supervisor or a 
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department lead . . . should undoubtedly be given more weight 

than an employee’s co-equal,” “a harasser who has direct 

supervisory control over an employee continues to maintain more 

weight in the analysis.”  (Id. at p. 1117).  Based on those factors, 

the court affirmed summary judgment.  (Ibid.)   

The Fourth Circuit affirmed summary judgment based on a 

racially offensive statement made by a co-worker in Robinson v. 

Priority Automotive Huntersville, Inc. (4th Cir. 2023) 70 F.4th 

776.  The court explained that “the ‘utterance of an ethnic or 

racial epithet which engenders offensive feelings in an employee’ 

is generally not severe or pervasive enough to create a hostile 

work environment.”  (Ibid.)  In addition, “a peer’s offensive 

conduct is less weighty in our analysis than a supervisor’s 

actions.”  (Ibid.)  Based on those established principles, the court 

affirmed summary judgment.   

The Eleventh Circuit also affirmed summary judgment in a 

case concerning numerous instances of racially offensive 

comments in the workplace.  (Yelling v. St. Vincent's Health 

System (11th Cir. 2023) 82 F.4th 1329, 1336.)  The court 

explained that, while there “is no question that [the plaintiff] 

overheard race-based comments that do not belong in any 

workplace,” “it is a ‘bedrock principle’ that not all subjectively 

offensive language in the workplace violates Title VII.”  (Id. at p. 

1337.)  “Title VII only prohibits harassment that is ‘so objectively 

offensive as to alter the ‘conditions’ of the victim’s employment.’”  

(Ibid.)  The court affirmed summary judgment because, “[o]n this 

summary judgment record, no reasonable jury could conclude 
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[the plaintiff] experienced that,” and therefore her harassment 

claim failed as a matter of law.  (Ibid.)   

The City’s search of recent authority did not locate any case 

in which a court held that a co-worker’s one-time use of the n-

word (or any other slur) raised a triable issue of fact under the 

“severe or pervasive” standard.   
CONCLUSION 

The City respectfully requests that the Court consider the 

authority cited herein, which support the City’s argument that 

the Court of Appeal properly affirmed summary judgment.   
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6C�+P.�*8=.04,*)0�+))1�&�QRSTUVWX�XYZW[\YXSQ�R]QU[S�&*�=&0+�)C�+P.�P)*+,-.)̂01�.34,0)35.3+_�+P.3�+P.�.5=-)>.0�,*�&8+)5&+,7&-->�-,&<-.�C)0�+P.P)*+,-.�̂)01�.34,0)35.3+�&39�9).*�3)+�P&4.�&�9.C.3*.'6C�+P.�*8=.04,*)0�̀Ù�S[Q�QRaX�R�QRSTUVWX�XYZW[\YXSQ�R]QU[S_�+P.3�+P..5=-)>.0�7&3�0&,*.�+P.�bRcRTdXcefWWXcQd�&g,05&+,4.�9.C.3*.�+)�4,7&0,)8*-,&<,-,+>�<>�=0)4,3;�<)+P�)C�+P.�C)--)̂ ,3;@:P.�.5=-)>.0�&7+.9�0.&*)3&<->�+)�=0.4.3+�&39�=0)5=+->�7)00.7+P&0&**5.3+h�&39:P.�7)5=-&,3,3;�.5=-)>..�830.&*)3&<->�C&,-.9�+)�8*.�+P..5=-)>.0i*�7)5=-&,3+�=0)7.980.�)0�+)�+&1.�)+P.0�*+.=*�+)�&4),9�)05,3,5,j.�P&05�C0)5�+P.�P&0&**5.3+'
klmnolmm lmplmq klmro

stutvwx�yyz{|�}~ ��������������������������������������������������������������������������������������������������

�����ztt������������t����t��������t�����������������������������������������  vty¡u                                   EX. A - 076



��������	���
�������

�����������
������
��	����
����������
��������������
��������	
�����	�
�����������������
��������	��������
��
�������������������
����
��������	���
���
���������
������

�����������
������
�����
����	�
��������
��������
�����
������������� ���
��
��
���������
������
���������
�����
���
���������	���
���

������������
��������	�
�����������
����
��������
�
���������
��������	����������	���
����������
�����
����
�
��
������
���
���������	���
���

����������
�

���������


�
���
���
���������	���
���

������
�

���	����
�
��
��
�������

����������
������
� � 	����
���
������
��
�����
����
������
���
���������	���
���

������������������
���
������
�����������������!���������	
����������

��"����


�
�����
���
���������	���
���

����#
����	������
��
���������
���
������
���������

���������
���������
���
�����

��
�����������������!����������

���������

��������
�
���
��

���
���������
���
��$���
���������
���
�����

��
���������������"�����


�
�����
���
���������	���
���

���%&�'()*+,-�.(/0�123+/(24-2*�.+*5(6*�7�8729+%,-�14:,(;4-2*�<=*+(2>�1)*7%,+)5+29*5-�?@A@BCDAEFGGDAHC�<I+/47*+3-�J-K-2)-L�����������
��	���������
��������
��������

�����������
������
�
��
��
����

���������
���
���������	���
���

����
��������	���������
�������M
���

����������
���
��
�

	�������������L��NOPOQRSP�����TUUSPVR��
���W�������X���
�����
����
��
�
���������������
����
��������	���
��������
��
Y
��������	��������
��������������������
��������
�����������
������
�	���	���������
Z����
��������	��������������	���
����
��
���������
���������	�������

�����������

��������
��


�������
�����	�
��������	������
��
�����
�����
����
����
������������
������������
�L����
���
��
���
�
���M
���

������������
���W�������X���
������
�[
����������
��
��������	���
��
���������
���
�����
��
�

	������������������	��
�������������
���	���
���

	��������������

���\LL���������	����
�����
�
��������������
������
�����
��	������	�����������
�����

����	������

��������	����] �����X���
�����
��
�
�
����������	���������������������
�
���[
���̂S_S̀ ÒPa�������
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�@AA�#��������!���������������$��������s������
����
���
���
���������
#��t
����!������$����
�
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RESPONDENTS’ SUPP. BRIEF 
CASE NO. S265223 

PROOF OF SERVICE 

I, Pamela Cheeseborough, declare as follows: 

I am a citizen of the United States, over the age of eighteen 
years and not a party to the above-entitled action.  I am employed 
at the City Attorney’s Office of San Francisco, 1 Dr. Carlton B. 
Goodlett Place, City Hall, Room 234, San Francisco, CA 94102. 

On May 10, 2024, I served the following document(s): 

RESPONDENTS’ SUPPLEMENTAL 
BRIEF 

on the following persons at the locations specified: 
Daniel Ray Bacon
Law Offices of Daniel Ray Bacon 
569 Hayes Street, Suite One 
San Francisco, California 94102 
Email:  Bacondr99@gmail.com 
Telephone: 415 864-0907 
Facsimile: 415 864-0989 
(E-submission via TrueFiling) 

 

Honorable Harold E. Kahn
San Francisco Superior Court 
400 McAllister Street, Dept. 302 
San Francisco, CA  94102 
(Via U.S. Mail) 

Office of the Attorney General 
455 Golden Gate Avenue 
Suite 11000 
San Francisco, CA 94102 
(Via U.S. Mail) 

California State Court of Appeal
First Appellate District, Division 4 
350 McAllister Street 
San Francisco, CA  94102-3600 
(E-submission via TrueFiling) 

in the manner indicated below: 

BY UNITED STATES MAIL:  Following ordinary business practices, 
I sealed true and correct copies of the above documents in addressed 
envelope(s) and placed them at my workplace for collection and mailing with 
the United States Postal Service.  I am readily familiar with the practices of 
the San Francisco City Attorney's Office for collecting and processing mail.  
In the ordinary course of business, the sealed envelope(s) that I placed for 
collection would be deposited, postage prepaid, with the United States Postal 
Service that same day. 

204



RESPONDENTS’ SUPP. BRIEF 
CASE NO. S265223 

BY ELECTRONIC MAIL:  Based on a court order or an agreement of the
parties to accept electronic service, I caused the documents to be served electronically 
through TrueFiling in portable document format ("PDF") Adobe Acrobat. 

I declare under penalty of perjury pursuant to the laws of 
the State of California that the foregoing is true and correct.   

Executed May 10, 2024, at San Francisco, California. 

Pamela Cheeseborough 

205



STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: BAILEY v. SAN FRANCISCO DISTRICT ATTORNEY'S OFFICE
Case Number: S265223

Lower Court Case Number: A153520

1. At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My email address used to e-serve: tara.steeley@sfcityatty.org

3. I served by email a copy of the following document(s) indicated below: 

Title(s) of papers e-served:
Filing Type Document Title

BRIEF Respondents Supplemental Brief
Service Recipients:

Person Served Email Address Type Date / Time
Jonathan Rolnick
Office of the City Attorney
151814

jonathan.rolnick@sfcityatty.org e-
Serve

5/10/2024 9:21:33 
AM

Daniel Bacon
Law Offices of Daniel Ray Bacon
103866

bacondr@aol.com e-
Serve

5/10/2024 9:21:33 
AM

Tara Steeley
San Francisco City Attorney's Office
231775

tara.steeley@sfcityatty.org e-
Serve

5/10/2024 9:21:33 
AM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with 
TrueFiling and its contents are true to the best of my information, knowledge, and belief. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

5/10/2024
Date

/s/Pamela Cheeseborough
Signature

Steeley, Tara (231775) 
Last Name, First Name (PNum)

San Francisco City Attorney's Office
Law Firm

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 5/10/2024 by Karissa Castro, Deputy Clerk


	TABLE OF AUTHORITIES
	DISCUSSION
	I. Recent Authority Confirms That An Employer Is Not Liable As A Matter Of Law Where, As Here, The Employer Took Prompt Corrective Action And Stopped The Offensive Conduct.
	II. Courts Continue To Reject The Argument, Advanced By Bailey In This Case, That The Use Of The N-Word By A Co-Worker Always Presents A Question Of Fact In Harassment Cases.

	CONCLUSION
	CERTIFICATE OF COMPLIANCE
	EXHIBIT A

