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I. INTRODUCTION

Amicus curiae Lawyers’ Mutual Insurance Company (“amicus”) has
submitted briefing in support of Thomas J. Spielbauer. Amicus is a provider
of professional liability insurance to California lawyers and is concerned
about the effect that disciplinary restitution orders may have on malpractice
policies, coverage, and claims. (Amicus Brief, pp. 7-8.) Amicus, however,
does not explain why or how it would be impacted by the outcome of this
case,! and the State Bar notes that amicus has the ability to assess its own
business risks, and set appropriate premiums, coverage amounts, and
exclusions. Most importantly, amicus’s financial interests should not dictate
or influence attorney disciplinary outcomes.

Overall, amicus’s participation does nothing to assist this Court in the
evaluation of this matter other than to reiterate the positions already
advanced by Spielbauer and refuted by the State Bar in its primary briefing.
(See Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 405, fn. 14 [role of

amicus 1s to broaden court’s perspective on issues raised by parties;

1 Malpractice is based on simple negligence, but Spielbauer’s acts of moral
turpitude and fraud in this case went far beyond that. Generally speaking, in
contrast to a malpractice standard, in discipline cases brought against an
attorney for failure to perform services competently, the State Bar must show
that the lawyer “intentionally, recklessly, with gross negligence, or
repeatedly fail[ed] to perform legal services with competence.” (See Rules
Prof. Conduct, rule 1.1.])



extraneous and irrelevant matters will not be considered].) For these reasons

and the reasons discussed below, this Court should disregard and reject the

arguments set forth in amicus’s brief.

II. RESTITUTION FOR SPECIFIC FINANCIAL INJURY
INCURRED AS A DIRECT RESULT OF ATTORNEY
MISCONDUCT IS AN APPROPRIATE DISCIPLINARY
MEASURE DESIGNED TO EFFECTUATE PUBLIC
PROTECTION AND REHABILITATIVE GOALS; IT IS

INDEPENDENT OF ANY CIVIL REMEDY AND NOT LIMITED
TO MATTERS INVOLVING CLIENTS

Amicus argues that awarding restitution in this case would conflate
restitution with civil compensatory damages and turn disciplinary
proceedings into debt collection actions. Amicus also stresses that this case
centers on misconduct involving a private business transaction with a non-
client, which it believes is far afield from professional misconduct occurring
in the context of law practice. (Amicus Brief, p. 9 [awarding restitution in
this case would “transform a financial disciplinary mechanism that has
always targeted professional misconduct by lawyers acting in their capacities
as attorneys or fiduciaries into a cudgel to redress civil wrongs committed by
attorneys in their private lives”]; see also id., pp. 18-21, 25—-26.) Amicus’s
arguments lack merit.

First, a disciplinary restitution order is not a form of civil debt
collection, nor is it used solely as a means of compensating a victim of

wrongdoing; rather, restitution in the disciplinary context is designed for



public protection and the rehabilitation of errant attorneys. When, as here,
private persons are forced to incur specific financial losses as a direct result
of attorney misconduct, this Court has found that restitution is appropriate
and independent of any civil remedy:

The basic objectives of attorney discipline are the protection of the
public, the preservation of confidence in the legal profession, and the
rehabilitation of errant attorneys where appropriate. (Sorensen v. State
Bar (1991) 52 Cal.3d 1036, 1044, 277 Cal.Rptr. 858, 804 P.2d 44;
Phillips v. State Bar (1989) 49 Cal.3d 944, 952, 264 Cal.Rptr. 346, 782
P.2d 587.) Ordering restitution in cases of financial injury is a
rehabilitative measure designed to further the state’s disciplinary
objectives “by forcing the attorney to ‘confront, in concrete terms, the
harm his actions has caused.’” [Citation.]” (Brookman v. State Bar
(1988) 46 Cal.3d 1004, 1009, 251 Cal.Rptr. 495, 760 P.2d 1023.) This
court does not sit in disciplinary matters as a collection board for
clients aggrieved over fee matters; nor is our jurisdiction derivative of
fee arbitration proceedings. The administration of attorney discipline,
including such remedial orders as restitution, is independent of any
remedy that an aggrieved client may pursue.

(Bach v. State Bar (1991) 52 Cal.3d 1201, 1206-1207.)

As this Court more generally explained in In re Attorney Discipline
System—civil, or even criminal, actions and orders do not necessarily share
the same goals of professional discipline and are insufficient, in and of
themselves, to protect future clients from potentially damaging conduct by
attorneys:

Licensing serves a separate function from enforcement through court

action. Licensing ensures that only those qualified to practice a

profession are entitled to serve the public. If litigation alone were

sufficient to protect the public from harm, and the free market capable
of taking care of those who are not qualified or who engage in



malpractice, the need for an effective licensing system for any
profession would be undercut. [Footnote omitted.] To the contrary,
however, the inadequacy of this remedy for regulating not only
attorneys, but many other professionals and practitioners, has been
made patently clear by the consistent and widespread reliance our
society places on licensing systems to provide public protection and
enforce a basic standard of conduct for those providing a host of
services. We find it highly significant that no other jurisdiction relies
solely upon legal malpractice actions and criminal prosecutions to
protect the public from lawyers who commit misconduct....

Society has found that the regulation of various professions through
licensing is an essential companion to the relief available through civil
and criminal litigation. One needs only to consider the implications of
a system under which the oversight of physicians or building
contractors were left solely to negligence, medical malpractice, and
criminal complaints, in order to appreciate the complementary and
important role played by a licensing and related disciplinary system. As
we have discussed, the role of the courts in regulating attorney conduct
recognizes the role of attorneys as officers of the court. We conclude
that leaving the regulation of attorney misconduct solely to the civil
and criminal litigation system would not be sufficient to protect the
public or to discharge our responsibilities in this regard.

(In re Attorney Discipline System (1998) 19 Cal.4th 582, 609-610.)

Second, amicus’s contentions that Spielbauer’s misconduct occurred

substantially outside of his professional capacity as an attorney (Amicus

Brief, p. 25) is belied by the record. Spielbauer’s misconduct most certainly

involved the practice of law, and not just in some of his activities but

throughout the course and scope of the misconduct at issue, both in and out of

See State Bar Ex. 25, attached Exhibit E: two letters dated May 28,
2010, addressed to 167 William LLC’s counsel regarding the payoff
demand amount, sent from Spielbauer “on behalf of Devine Blessings”



written on The Spielbauer Law Firm letterhead with the byline
“Attorney at Law” and signed “Thomas Spielbauer, Esq.”

e See State Bar Ex. 25: declaration of Spielbauer, dated September 24,
2010, submitted to the superior court stating under penalty of perjury
“T am an attorney duly licensed to practice law in the State of
California and before this Court.... I am also the attorney for the
defendant, Devine Blessings, Inc., in this matter[.]”

e See State Bar Ex. 35: February 20, 2014 Superior Court Judgment,
entered against defendants Thomas Spielbauer and Devine Blessings;
listing Thomas Spielbauer and Douglas B. Allen as attorneys for the
defendants.
e See State Bar Ex. 65, pp. 11-12: Spielbauer’s response to State Bar’s
investigation letter dated February 14, 2017, stating: “I represented
myself and Devine Blessings through 2010 and part of 2011. Douglas
Allen associated in as lead counsel for both defendants (myself and
Devine Blessings), with myself being second chair, on October 18, 2011.
q Mr. Allen withdrew as counsel on February 6, 2015.”2
There is simply no question that Spielbauer committed misconduct in a
representative capacity. At all times he represented Devine Blessings—and
by extension his brother Dennis, for whom Devine Blessings was created to
help secure financing and purchase lien positions for Dennis’s at-risk
properties.

Finally, although restitution is most often ordered in cases involving

clients, restitution is not limited to such cases. In Sorensen v. State Bar, the

seminal case involving restitution to a non-client, this Court ordered

2 Notably, on February 6, 2015, the civil appeal was still pending, leaving
Spielbauer as the sole attorney of record in the case.



restitution to a court reporter who was forced to incur over $4,000 in legal
fees and expenses defending a frivolous and unjust lawsuit brought by an
attorney over a $45 billing dispute. (Sorensen v. State Bar (1991) 52 Cal.3d

1036.) This Court found:

Unlike the review department, we do not view restitution in this
context as a ‘damage award.” Nor do we approve imposition of
restitution as a means of compensating the victim of wrongdoing.
[Citations omitted.] Rather, we consider restitution a necessary
condition of probation designed to effectuate petitioner’s rehabilitation
and to protect the public from similar future misconduct. Although
most of our previous cases requiring restitution as a condition of
probation have involved misuse of client funds [citations omitted], and
unearned fees [citations omitted], we believe the same protective and
rehabilitative principles apply in the case of a party who has been
forced to incur legal fees as a result of an attorney’s violation of section
6068, subdivisions (c) and (g). In both instances, private persons have
incurred specific out-of-pocket losses directly resulting from attorney
misconduct. Restitution of these amounts emphasizes the professional
responsibility of lawyers to account for their misconduct, and thereby
serves to both protect the public and instill public confidence in the bar.

(Sorensen, supra, 52 Cal.3d at pp. 1044—-1045.)

Like the court reporter in Sorensen, William LLC was forced to litigate
against Spielbauer to rectify the harm caused by his fraudulent and inflated
payoff demand that slandered title to William LLC’s property. Notably, an
action to “clear a slandered title is akin to defending an unfounded lawsuit.
Both result in litigation that involves attorneys’ fees and court costs.” (Contra
Costa County Title Co. v. Waloff (1960) 184 Cal.App.2d 59, 68.) In malicious

prosecution, wrongful attachment, and slander of title cases, the conduct of

10



the malfeasant forces the victim to litigate as the only course of action. (See
Sumner Hill Homeowners' Assn., Inc. v. Rio Mesa Holdings, LLC (2012) 205
Cal.App.4th 999, 1032—-1034.) And unlike many other torts, these torts deem
attorney fees and costs to be a form of special damages flowing from the
tortious conduct. (Ibid.) Thus, there simply is no material difference
between Sorensen and this case. Here, as in Sorensen, the victim of attorney
misconduct was forced to litigate and incur fees and costs as a direct result of
that misconduct. Thus, restitution based on these fees and costs 1s
appropriate here just as it was in Sorensen.

But Sorensen is not the only case in which this Court has ordered an
attorney to pay restitution to a non-client. In Coppock v. State Bar (1988) 44
Cal.3d 665, this Court ordered an attorney to pay restitution to third parties
who were defrauded by the attorney’s client. In In re Morse (1995) 11 Cal.4th
184, this Court ordered an attorney, who profited off of his broad-scale
deceptive and misleading advertising campaign, to pay restitution to a
consumer protection trust fund as a condition of probation despite any
redundancies in a civil judgment enforcement action based on the same
misconduct. And in Galardi v. State Bar (1987) 43 Cal.3d 683, this Court
ordered an attorney to pay $186,000 in restitution to the attorney’s co-
venturers in a business deal gone awry, notwithstanding the lack of an

attorney-client relationship.

11



The State Bar Court Review Department also routinely orders
restitution to non-clients in a host of different contexts, including payment of
sanctions to opposing parties and courts,? to credit card companies,* and to
others.®

Contrary to amicus’s position, restitution to non-clients in State Bar
disciplinary matters is not rare or unique. And none of the aforementioned
cases warn against expansion of restitution or suggest that their holdings are
limited as amicus suggests. Rather, the case law, when read holistically, and
1n concert with Sorensen, demonstrates that restitution to non-clients is
fashioned the same way it is in cases involving clients—that is, after a

reasoned consideration of the goals of discipline: “What is the discipline most

3 See In the Matter of Respondent Y (1998) 3 Cal. State Bar Ct. Rptr. 862, 869
(attorney ordered to pay $1,000 civil sanction order in restitution as condition
of private reproval); In the Matter of Collins (2018) 5 Cal. State Bar Ct. Rptr.
551, 556 (attorney suspended for 30-days and until he paid restitution of
$6,300 in civil sanctions to plaintiff in underlying civil case); In the Matter of
Boyne (1993) 2 Cal. State Bar Ct. Rptr. 389 (attorney suspended for two years
and until he completed restitution, including payment of sanctions to
opposing parties).

4 See In the Matter of Petilla (2001) 4 Cal. State Bar Ct. Rptr. 31 (attorney
ordered to pay restitution to credit card company after he took out cash
advances to use for gambling without intending to repay them).

5 See In the Matter of Katz (1995) 3 Cal. State Bar Ct. Rptr. 430 (where
attorney helped his client defraud a third party to a business transaction,
attorney ordered to pay restitution of $16,538 [$8,038.04 in satisfaction of the
judgment and non-dischargeable debt to the third party and court-ordered
sanctions of $7,500 and $1,000] as a condition of resuming active law
practice).

12



likely to protect the public, the courts, and the profession, or stated
conversely, to deter [the errant attorney] from future wrongdoing?” (In re
Morse, supra, 11 Cal.4th at p. 210.)¢

III. DISCIPLINARY RESTITUTION IS NOT LIMITED TO THE

TRADITIONAL DEFINITION OF CIVIL RESTITUTION
GROUNDED IN DISGORGEMENT

Citing to the traditional definition of restitution in civil cases, amicus
argues that the remedy of restitution should be limited to situations
involving unjust enrichment and disgorgement of ill-gotten gains. (Amicus
Brief, pp. 12—17.) Again, this Court has already addressed this argument and
expressly held that disciplinary restitution is not confined to cases involving

disgorgement:

6 Amicus inaptly cites Kwasnik v. State Bar (1990) 50 Cal.3d 1061, as did
Spielbauer, claiming Kwasnik demonstrates a general reluctance to order
disciplinary restitution in cases where there is an underlying civil judgment
to a third party. (Amicus Brief, p. 18.) That is not what Kwasnik holds. In
Kwasnik, this Court certified an applicant for admission, despite a prior
wrongful death judgment against him from a drunk-driving incident that was
two decades old. This Court did not require restitution as a prerequisite to
admission, finding the misconduct was unrelated to the practice of law and
the debt was discharged in bankruptcy and not relevant to the State Bar’s
interest in protecting the public from professional misconduct and
rehabilitating errant attorneys. This Court made absolutely clear however,
that Kwasnik’s situation was distinguishable from cases where restitution
was ordered as a condition of disciplinary probation. (Kwasnik, supra, 50
Cal.3d at pp. 1073—-1074.) Here, Spielbauer’s misconduct is directly related to
the practice of law, his debt is nondischargeable, and a restitution order is
acutely relevant and highly correlated to the State Bar’s protective and
rehabilitative interests.

13



Restitution is routinely required, usually without discussion, in cases of

misappropriation of client funds. [Citations Omitted.] It does not

follow, however, that restitution is appropriate only in such
cases, or that, because petitioner in this case did not
misappropriate client funds, he should not be required to pay
restitution to the victims of his culpable acts.

Although part of the rationale for requiring restitution may be

to prevent an attorney from profiting from his wrongdoing,

restitution is also intended to compensate the victim of the
wrongdoing, and to discourage dishonest and unprofessional
conduct. As we noted in Alberton, supra, “this court should have
the power to impose discipline which encourages attorneys to act

honestly and with integrity.” ([Alberton v. State Bar (1984)] 37

Cal.3d [1] at p. 7, fn. 4, 206 Cal.Rptr. 373, 686 P.2d 1177.)
(Coppock, supra, 44 Cal.3d at pp. 684—685 [Emphasis added].)

Amicus’s argument simply misses the point that disciplinary
restitution is fundamentally different from civil restitution. In the civil
context, restitution is principally focused on making the victim whole.
Whereas, in the disciplinary context, restitution is chiefly aimed at the
critically important goals of discipline: protection of the public, adherence to
the highest professional standards, and maintenance of public confidence in
the legal profession. (Sorensen, supra, 52 Cal.3d at p. 1044, see also In
Matter of Klein (1994) 3 Cal. State Bar Ct. Rptr. 1, 15 [“Although restitution
in disciplinary proceedings may be consistent with equity, doing equity is not
its principal purpose”]; Dudugjian v. State Bar (1991) 52 Cal.3d 1092

[windfall argument unavailing and not relevant to purposes of disciplinary

restitution order].)

14



Plain and simple—the fundamental point of a disciplinary restitution
order is to discourage unprofessional and dishonest conduct and to
rehabilitate errant attorneys by forcing them to confront, in concrete terms,
the harm their actions have caused. (Brookman v. State Bar (1988) 46 Cal.3d
1004, 1009.) And that is precisely what a restitution order will accomplish
here. It will require Spielbauer—who has shown absolutely no
acknowledgement of wrongdoing or remorse for his fraudulent and injurious
acts, and has yet to pay a single cent in redress—to confront, in no uncertain
terms, the substantial harm he has caused.

For years now, Spielbauer has made no effort whatsoever to pay the
judgment, even after the bankruptcy court found the debt nondischargeable.
Spielbauer has a legal and moral obligation to pay his financial obligations,
and his attitude, evasiveness, and lack of earnestness in his efforts to even
make partial payment toward satisfaction of the judgment only reinforce the

need for a restitution order here.

IV. SUSPENDING SPIELBAUER FROM THE PRACTICE OF LAW
UNTIL HE PAYS RESTITUTION IS WARRANTED AND
APPROPRIATE AS A DISCIPLINARY SANCTION, SUPPORTED
BY CASE LAW, AND NOT PUNITIVE

Amicus alleges that there is no rehabilitative purpose and no support
in this Court’s disciplinary restitution cases for conditioning Spielbauer’s

resumption to active law practice on the payment of restitution. (Amicus

15



Brief, pp. 22-30.) Amicus also contends that the requested restitution award
here is punitive given the amount at issue, which “sits at around $1.1 million
with interest.” Amicus claims that this is “250 times the amount of the
restitution award in Sorensen (or around 100 times when adjusted for
inflation) [and that] [sJuch a large amount cannot be justified by the
rehabilitative interests the State Bar invokes.” (Amicus Brief, pp. 27-28.)
Finally, amicus claims there is a lack of evidence showing Spielbauer has the
means to pay, and that the unprecedented size of the requested restitution
order is punitive, insurmountable, and functions as a defacto disbarment.
(Amicus Brief, p. 29.) Amicus’s arguments lack merit.

As discussed above, and throughout the State Bar’s briefing in this
case, the principal objective in disciplinary proceedings is to protect the
public and the courts, and preserve the integrity of, and confidence in the
legal profession. (Murray v. State Bar (1985) 40 Cal.3d 575, 681.) There is no
fixed formula in determining the appropriate level of discipline. Rather, this
Court considers and balances the totality of the circumstances on a case-by-
case basis, including aggravating and mitigating circumstances and the
nature and seriousness of the offense itself. (Id. at p. 682; In re Larkin (1989)
48 Cal.3d 236, 244, 246.)

When considering the individual facts and circumstances of any given

case, this Court has the inherent ability, when appropriate, to impose a more

16



severe discipline than recommended by the State Bar Court, including adding
a restitution requirement. (Bate v. State Bar (1983) 34 Cal.3d 920, 924
[finding the Review Department’s recommended discipline inadequate
because it did not require restitution].) Moreover, it is not uncommon for this
Court to include an “until restitution is paid” requirement as a condition
precedent to the resumption of active law practice. This allows for a more
customized approach to attorney discipline, whereby this Court is able to
discipline the attorney and safeguard the public, while also providing the
attorney with an opportunity to address the underlying issues, demonstrate
rehabilitation, and ensure to the public that he or she can practice law
responsibly.

For example in Gadda v. State Bar (1990) 50 Cal.3d 344, this Court
1mposed a six-month actual suspension extending until Gadda made
restitution to two of his clients who incurred legal fees and expenses during
the course of Gadda’s incompetent representation. Gadda had engaged in
serious acts of neglect in immigration matters with potentially serious
consequences for clients, along with other acts of misconduct including
instructing a client to lie to a government official, failure to supervise, and
mass mailings involving misleading information. In aggravation, Gadda
failed to recognize the seriousness of his misconduct and accept responsibility

for his wrongdoing. In mitigation, he was given credit for pro bono work. In

17



its disciplinary analysis, this Court observed that Gadda’s acts of misconduct,
which occurred during the practice of law, were “especially likely to
undermine public confidence in the legal system.” (Id. at p. 355
[Emphasis add].)

Here too, Spielbauer’s misconduct is especially likely to erode public
confidence in the profession. Spielbauer’s misconduct was very serious,
occurred during the practice of law, and involved violation of the law,
intentional and prolonged acts of fraud to William LLC, and acts of
dishonesty to the superior court. On balance his relatively light mitigation
(moderate weight for lack of prior discipline and nominal good character
evidence) is outweighed by his multiple acts of misconduct, and his
substantial aggravating weight for indifference and failure to pay any portion
of the $869,276.55 civil judgment against him. Of particular note, the Review
Department found that “[h]is failure to understand the wrongfulness of his
misconduct, underscored by his attempts to relitigate a fully adjudicated
proceeding, is of particular concern that similar misconduct may recur and
calls for strong preventive measures.” (Opinion, p. 28.)

A strong preventive measure here in tandem with his six-month actual
suspension is a requirement that Spielbauer make complete restitution prior
to returning to active law practice. Contrary to amicus’s contentions, the fact

that Spielbauer caused more financial harm than in Sorensen is no reason to

18



relieve him of a disciplinary restitution order—in fact, the exact opposite is
true. Moreover, the amount in question is not punitive and Spielbauer likely
has the means to make restitution or at least make efforts toward restitution.
In the underlying civil court action, the superior court found Spielbauer
evasive and incredible during the punitive damages phase of the civil trial
regarding his assets and income and ability to pay the judgment. The court
found that Spielbauer and his corporation Devine Blessings had withheld
complete information and documentation of their finances and that they had
more assets than they claimed. (See State Bar Ex. 32, pp. 17-22; State Bar
Ex. 37, pp. 40—41.)

Spielbauer has not been disbarred and a restitution award is not a
defacto disbarment. For years now, Spielbauer has made no effort
whatsoever to pay the fraud judgment, even after the bankruptcy court found
the debt nondischargeable. (See State Bar Ex. 61.) Spielbauer has a moral
and legal obligation to pay his financial obligations, and, as indicated above,
his attitude, evasiveness, and lack of earnestness in his efforts to even make
partial payment to William LLC over many years, in light of the clear and
final civil and bankruptcy findings against him these, only reinforce the need

for full restitution before he is permitted to resume law practice again.
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V. CONCLUSION

For the foregoing reasons, this Court should disregard and reject the
arguments set forth in amicus’s brief. It provides no additional value to this
Court, other than to reiterate positions already advanced by Spielbauer and
addressed and refuted by the State Bar in its primary briefing. For all the
reasons set forth above and in the State Bar’s primary briefing, restitution
should not be limited to a categorical rule of the type proposed by amicus, and

1s appropriate in this case to serve the purposes of attorney discipline.

Dated: January 13, 2025 Respectfully submitted,

ELLIN DAVTYAN
BRADY R. DEWAR

GEORGE S. CARDONA
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