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APPLICATION FOR LEAVE TO FILE AMICUS BRIEF 

Under California Rules of Court, rule 8.520(f)(1), Knight 

Law Group LLP requests permission to file the attached amicus 

curiae brief in support of petitioner Michael R. Rattagan.1 

Knight Law Group LLP (“Knight Law”) is a law firm that 

regularly handles cases involving defective vehicles, including 

claims on behalf of consumers against auto manufacturers for 

fraudulent inducement of contract that are committed by a 

manufacturer’s fraudulent concealment of known defects.  

Because Knight Law has significant experience in this area, 

Knight Law is aware of the extent to which manufacturers 

regularly attempt to argue that the economic loss rule is a bar to 

all fraudulent inducement of contract claims, including those 

based on fraudulent concealment.  Moreover, Knight Law is 

counsel of record in Dhital v. Nissan North America, Inc. (2022) 

84 Cal.App.5th 8282 which addressed the applicability of the 

 
1 No party or counsel for a party authored this proposed brief in whole or in 
part, and no person or entity other than amici, their members, or their 
counsel made any monetary contribution intended to fund the preparation 
or submission of this proposed brief.  (See Cal. Rules of Court, rule 
8.520(f)(4).)  
2 On February 1, 2023, this Court issued a grant and hold of Dhital, but 
denied a request for depublication.  



 

6 

economic loss rule to claims for fraudulent inducement by 

concealment and for which this Court issued a grant-and-hold 

order pending the merits decision in Rattagan. 

Both to provide perspective on this real-life landscape and 

to provide valuable perspective on the case law underlying the 

instant dispute, Knight Law offers this amicus brief.   

 

Dated:  March 1, 2023 

Respectfully submitted, 
 
 
By_ __________________________ 

Christopher Swanson 
 
Attorneys for Amicus Curiae 
KNIGHT LAW GROUP LLP 
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AMICUS CURIAE BRIEF 

INTRODUCTION 

 Courts created the economic loss rule in the context of 

strict products liability and negligence—i.e., unintentional torts.  

Unfortunately, the automotive defense bar has misconstrued the 

rule’s application in courts across the State in an effort to shield 

manufacturers from punishment for defrauding consumers at the 

point of sale.  Specifically, manufacturers regularly misstate this 

Court’s holding in Robinson Helicopter Co., Inc. v. Dana Corp. 

(2004) 34 Cal.4th 979 (Robinson) as declaring that the economic 

loss rule bars fraudulent concealment claims of any type.   

Relying on this Court’s repeated holdings in multiple cases 

that fraudulent inducement claims are separate from breach-of-

contract claims, the Court of Appeal in Dhital v. Nissan North 

America, Inc. (2022) 84 Cal.App.5th 828 (Dhital) rejected 

Nissan’s misinterpretation of Robinson.  This Court subsequently 

issued a grant-and-hold order in Dhital, pending this Court’s 

ruling on the Ninth Circuit’s broad question regarding whether 

the economic loss rule bars claims for fraudulent concealment.  

As to whether the economic loss rule bars fraudulent inducement 

claims committed by way of fraudulent concealment, the answer 
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is easy—indeed, in the instant case, even respondent Uber 

Technologies concedes that it doesn’t.  

Yet, the automotive defense bar is now regularly 

petitioning trial courts to ignore Dhital in light of the grant-and- 

hold order.  The automotive defense bar continues to make the 

same misstatements that the Court of Appeal in Dhital correctly 

identified as clear misinterpretations of the law.   

Therefore, we respectfully submit this brief and request 

that this Court answer the certified question in full, which 

encompasses both fraudulent inducement and fraud in the 

performance of a contract by way of fraudulent concealment.   

The Court should make clear what the Dhital court and Uber 

Technologies see as clear—namely, that the economic loss rule 

has no bearing at all on fraudulent inducement claims.  
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LEGAL ARGUMENT 

I. The automobile industry routinely misstates this 

Court’s ruling in Robinson Helicopter 

The automobile industry has routinely misstated this 

Court’s holding in Robinson Helicopter Co., Inc. v. Dana Corp. 

(2004) 34 Cal.4th 979 (Robinson) in the following ways, as the 

Dhital court correctly observed: 

First, they incorrectly claim that Robinson’s fraud-in-the-

performance of a contract analysis should be applied to all 

claims, including fraud by inducement.  (See Dhital v. Nissan 

North America, Inc. (2022) 84 Cal.App.5th 828, 839 [“We do not 

agree with the trial court’s and Nissan’s reading and application 

of Robinson.  Robinson did not hold that any claims for 

fraudulent inducement are barred by the economic loss rule.  

Quite the contrary, the Robinson court affirmed that tort 

damages are available in contract cases where the contract was 

fraudulently induced”].)   

Second, they incorrectly claim that Robinson expressly and 

only bars any and all claims for fraud by concealment.  (See 

Dhital, supra, 84 cal.app.5th at fn. 4 [Nissan was “incorrect in 

asserting that the Robinson court ‘held’ fraud claims involving 
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affirmative misrepresentations are the only ones that survive the 

economic loss rule”].)  In fact, Robinson discussed numerous 

exceptions to the economic loss rule, before describing a test 

applicable to whether fraud committed during the performance of 

a contract was barred by the economic loss rule.  Robinson 

expressly did not address whether the concealment claim in that 

fraud-during-performance case was a violation of an independent 

duty and not barred by the economic loss rule.   (See Robinson, 

supra, 34 Cal.4th at 991.) 

The arguments made by Nissan in Dhital are not unique. 

They are made by auto manufacturers in cases across California 

as the basis for those companies’ challenges to claims for 

fraudulent inducement.  The auto manufacturers regularly cite 

Robinson as their only or their key legal authority.  But as 

discussed above, and in Dhital, and as recognized by Uber 

Technologies in the instant case, there is simply nothing in the 

case law that supports an argument that the economic loss rule 

bars fraudulent inducement claims. 

And, these claims are important to consumers who have 

been duped into agreeing to purchase vehicles that the auto 

manufacturers know are defective.   Of course, knowledge will 
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eventually have to be proved with evidence, but what the 

automotive industry and Chamber of Commerce argue for is a 

categorical bar to prevent consumers from even being able to 

allege liability for selling knowingly defective products.  In this 

way consumer companies, including the auto manufacturers, can 

skirt liability by merely staying silent about a known defect.  

Indeed, fraudulent inducement by the auto industry has 

been recognized and punished by juries across the state of 

California and upheld on appeal.  (See, e.g., Anderson v. Ford 

Motor Company (2022) 74 Cal.App.5th 946, 971 [“punitive 

damages punished Ford for oppression, fraud, or malice related to 

its pre-sale fraud and concealment”]; Bowser v. Ford Motor 

Company (2022) 78 Cal.App.5th 587, 603 [Ford warranty 

program manager wrote that: “‘We unfortunately exceeded our 

own cylinder pressure specs in normally performing engines. We 

don't want to have our cylinder pressure specs published or 

documented by having them subpoenaed or we might face a class 

action.’ He added, ‘I recommend we delete these e-mails’”]; 

Johnson v. Ford Motor Co. (2005) 35 Cal.4th 1191, 1212-1213 

[reversing reduction of punitive damages for fraudulent 

inducement based on concealment].)  Volkswagen also admitted 
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to perpetrating a decade-long fraud on millions of consumers and 

multiple state and national governments.  

Yet, the manufacturers continue to make the same specious 

arguments, based on clear misstatements of what Robinson held.  

II. The Ninth Circuit’s certified question encompasses 

fraudulent concealment that induces someone to 

enter into a contract. 

This Court accepted the Ninth Circuit’s broadly stated 

certified question:  “Under California law, are claims for 

fraudulent concealment exempted from the economic loss rule?”   

This question necessarily encompasses two types of 

fraudulent concealment claims: (1) fraudulent inducement to 

enter into a contract; and (2) fraud in the performance of a 

contract.  California law—both statutory and case law—

unequivocally provides that claims for fraudulent inducement 

(including fraud by affirmative misrepresentation and by 

concealment) are not barred by the economic loss rule.   

This Court recently issued a grant-and-hold order in Dhital 

pending a merits decision in the instant case.  In Dhital, the 

court held that fraudulent inducement is a long-standing 

exception to the economic loss rule and that the exception applies 
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whether the fraud is perpetrated by concealment or affirmative 

misrepresentations.  (Dhital, supra, 84 Cal.App.5th at 841.)  No 

California appellate court has held to the contrary.   

In light of the pendency of Dhital, the Chamber of 

Commerce amicus brief urges the Court not to reach the 

fraudulent inducement prong of the Ninth Circuit’s certified 

question.  (Chamber amicus, pp. 27-28.)  The Court should 

decline that invitation and reach the issue.   

The Ninth Circuit’s certified question is broad.  On its face, 

it encompasses all fraud by concealment claims.  There is no 

reason to defer reaching the issue to have the Dhital parties brief 

it.  In terms of fraudulent inducement, there is no split in 

California authority and, thus, there would have been no reason 

for this Court to have otherwise granted review (other than the 

breadth of the Ninth Circuit’s certified question here).   

Indeed, parties in Rattagan all agree that fraudulent 

inducement is not barred by the economic loss rule, whether the 

fraud is by concealment or an affirmative misrepresentation.  

Again, this isn’t controversial.  But because the auto 

manufacturers regularly muddy the water by misinterpreting 

Robinson, it would be useful for the Court to address the issue.  



 

14 

The Court should simply confirm what it has said before, that 

fraudulent inducement by concealment is not barred by the 

economic loss rule—which would then resolve the question in 

both Dhital and Spellman. 

III. It is widely accepted that claims for fraudulent 

inducement are not barred by the economic loss rule 

in California. 

Lest there be any doubt that case law is well-settled as to 

the fact that fraudulent inducement claims are categorially 

outside of the economic loss rule, we provide a brief recap.  

Although the auto industry routinely mischaracterizes Robinson’s 

holding as creating the only exception to the economic loss rule, 

the economic loss rule actually has limited application, and this 

Court has created numerous exceptions in Robinson and other 

cases.   

The economic loss rule “is deceptively easy to state: in 

general, there is no recovery in tort for negligently inflicted 

‘purely economic losses,’ meaning financial harm unaccompanied 

by physical or property damage.”  (Sheen v. Wells Fargo Bank, 

N.A. (2022) 12 Cal.5th 905, 922 (Sheen), citing Southern 

California Gas Leak Cases (2019) 7 Cal.5th 391at 400.)   
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“[T]he rule functions to bar claims in negligence for pure 

economic losses in deference to a contract between litigating 

parties.”  (Sheen, supra, 12 Cal.5th at p. 923.)  The economic loss 

rule primarily applies to unintentional torts in negligence and 

strict liability cases.  (Robinson Helicopter Co., Inc. v. Dana Corp. 

(2004) 34 Cal.4th 979, fn. 7 [“[t]he economic loss rule is designed 

to limit liability in commercial activities that negligently or 

inadvertently go awry.”].) 

One of the long-standing torts that is not barred by the 

economic loss rule is fraudulent inducement, which is inherently 

a violation of a legal obligation not stemming from the terms of 

the contract itself.  

“[F]raudulent inducement of contract—as the very phrase 

suggests—is not a context where the ‘traditional separation of 

tort and contract law’ [citations] obtains.  To the contrary, this 

area of the law traditionally has involved both contract and tort.” 

(Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  “[W]e 

permit the plaintiff to recover exemplary damages in cases in 

which the breached contract was induced through promissory 

fraud.” (Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 

Cal.4th 85, 108 [Mosk, J., concurring and dissenting opinion].)  
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“Tort damages have been permitted in contract cases where a 

breach of duty directly causes physical injury, for breach of the 

covenant of good faith and fair dealing in insurance contracts, for 

wrongful discharge in violation of fundamental public policy, or 

where the contract was fraudulently induced.”  (Erlich v. Menezes 

(1999) 21 Cal.4th 543, 551; accord Robinson Helicopter Co., Inc. v. 

Dana Corp. (2004) 34 Cal.4th 979, 989-90.) 

“Punitive damages may be awarded where a defendant 

fraudulently induces the plaintiff to enter into a contract.” (Las 

Palmas Associates v. Las Palmas Center Associates (1991) 235 

Cal.App.3d 1220, 1239.)  “The most widely recognized exception 

[for tort damages when there is a contract] is when the 

defendant’s conduct constitutes a tort as well as a breach of 

contract.  For example, when one party commits a fraud during 

the contract formation ... the injured party may recover in 

contract and tort.”  (Harris v. Atlantic Richfield Co. (1993) 14 

Cal.App.4th 70, 77-78.)  

 “[T]he economic loss rule does not bar plaintiffs’ claim 

here for fraudulent inducement by concealment.  Fraudulent 

inducement claims fall within an exception to the economic loss 
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rule recognized by our Supreme Court.”  (Dhital, supra, 84 

Cal.App.5th at 843.)  

 Similarly, California courts have permitted the 

recovery of damages for both fraudulent inducement and 

violation of the Song-Beverly Act or breach of contract.  In 

Anderson, supra, 74 Cal.App.5th 946, Ford argued that damages 

for violations of the Song-Beverly Act and fraud/CLRA claims 

were based on substantially the same conduct.  The court 

disagreed, holding that “the punitive damages and statutory 

penalties were based on different conduct that took place at 

different times.  The punitive damages were based on conduct 

underlying the fraud/CLRA causes of action and took place before 

the sale.  The civil penalty was based on defendant’s postsale 

failure to comply with its Song-Beverly Act obligations . . .”  (Id. 

at 966; see also Bowser v. Ford Motor Company (2022) 78 

Cal.App.5th 587, 627 [“the Bowsers are entitled to compensatory 

damages (and attorney fees) under the Song-Beverly Act as well 

as punitive damages for fraud.”].)  

 Unlike fraud in the performance of a contract (which 

has additional considerations), fraudulent inducement is 

necessarily separate from a breach of a contract itself, as it occurs 
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prior to the formation of the contract.  It is the violation of an 

independent legal obligation not to commit fraud (as codified by 

the legislature), not the violation of a term of the contract itself. 

 Therefore, this Court should clarify in its opinion 

that fraudulent inducement is not barred by the economic loss 

rule.  This should be an easy and uncontroverted issue based on 

existing California law, which is why respondent Uber 

Technologies readily concedes that fraudulent inducement is not 

barred by the economic loss rule.  A failure to clarify this issue 

will result in the auto industry repeating their unsupported 

misreading of this Court’s prior rulings, including Robinson. 

IV. The California Legislature has expressly made 

fraudulent inducement to enter into a contract, by 

concealment or otherwise, an actionable tort. 

The Chamber of Commerce argues in its amicus brief that 

the California legislature is better suited to creating any new 

exceptions to the economic loss rule.  (Chamber amicus, pp. 28-

29.)  But as discussed, the economic loss rule was created for 

discrete areas of law involving non-willful conduct and/or conduct 

that was simply a violation of a contractual duty.  The economic 
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loss rule has never applied to fraudulent inducement; this is not a 

“new” exception.  To the contrary, this is well-settled law. 

Moreover, the Legislature has already enacted legislation 

barring fraudulent inducement (by concealment or otherwise).   

As this Court has observed:  “[W]e should be mindful that our 

Legislature more than a century ago codified the common law 

cause of action for promissory fraud in inducing a contract, along 

with actions for promissory fraud and fraud, generally.”  (Lazar v. 

Superior Court (1996) 12 Cal.4th 631, 644.)  “Actual fraud, within 

the meaning of this Chapter, consists in any of the following acts, 

committed by a party to the contract, or with his connivance, 

with intent to deceive another party thereto, or to induce him to 

enter into the contract.” (Civil Code § 1572; see also Civil Code §§ 

1709-1710.)   

Thus, there is no role for the Legislature here.  As the 

situation now stands, there is just a raft of auto defense attorneys 

arguing that Robinson barred fraudulent inducement claims.  

The situation calls out for this Court to re-confirm what the 

Court of Appeal in Dhital and the parties in the instant case all 

recognize:  The law is well-settled that fraudulent inducement 

claims implicate the violation of duties that are independent of 
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contract duties.  As such, they are outside of the economic loss 

rule.  The Court should so hold.  

V. Concealment  

Fraud by its very definition is intentional – no company 

accidentally defrauds its customers.  This is the same for fraud by 

concealment or by false representation.  “The elements of fraud, 

which give rise to the tort action for deceit, are (a) 

misrepresentation (false representation, concealment, or 

nondisclosure)...” (Lazar, supra, 12 Cal.4th at 638.) 

In short, fraud is fraud, whether achieved by concealment 

or a false statement.  “Active concealment or suppression of facts 

by a nonfiduciary ‘is the equivalent of a false representation, i.e., 

actual fraud.’ [Citation.]”  (Vega v. Jones, Day, Reavis & 

Pogue (2004) 121 Cal.App.4th 282, 291.)  

“Where failure to disclose a material fact is calculated to 

induce a false belief, the distinction between concealment and 

affirmative misrepresentation is tenuous. Both are fraudulent. 

An active concealment has the same force and effect as a 

representation which is positive in form.”  (Outboard Marin Corp. 

v. Superior Court (1975) 52 Cal.App.3d, 30, 37; see also Stevens v. 

Superior Court (1986) 180 Cal.App.3d 605, 608-609; Lovejoy v. 
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AT&T Corp. (2001) 92 Cal.App.4th 85, 95; see also Gutierrez v. 

Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 

1255.)   

In Khan v. Shiley, Inc. (1990) 217 Cal.App.3d 848, the court 

held that “a manufacturer of a product may be liable for fraud 

when it conceals material product information from potential 

users.  This is true whether the product is a mechanical heart 

valve or frozen yogurt.”  (Id. at 858.)  

Respondent Uber Technologies also concedes that 

fraudulent inducement by concealment is not barred by the 

economic loss rule.  This is a concession born by necessity, since 

no California court has ruled that fraudulent inducement 

achieved by any means is barred by the economic loss rule.   

The auto industry’s suggestion that Robinson only created 

an exception for “affirmative” fraudulent affirmative 

misrepresentations is simply incorrect.  As discussed, the 

Robinson Court acknowledged the existing exceptions—including 

for fraudulent inducement—before discussing an exception in the 

context of fraud in the performance of a contract.  As to 

concealment, the Robinson Court simply stated that “we need not 

address the issue of whether Dana’s intentional concealment 
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constitutes an independent tort.”  (Robinson Helicopter, supra, 34 

Cal.4th at 991.)  Allowing fraud by concealment to be treated 

differently from an affirmative statement would simply shift the 

manner in which fraud is perpetrated, at the expense of 

transparent transactions.   

 

CONCLUSION 

 For these reasons, the Court should answer the 

certified question in the affirmative and acknowledge the long-

standing exception to the economic loss rule for fraudulent 

inducement by concealment.  Simply put, the Court should 

answer the Ninth Circuit’s question in its entirety now.  It should 

not defer briefing on fraudulent inducement until Dhital or some 

other later date. 

 

March 1, 2023  KNIGHT LAW GROUP LLP 
   Roger R. Kirnos 
   Lauren A. Ungs 
   Christopher Swanson  
 
 
 

By___________________________ 
Christopher Swanson 

 
Attorneys for Amicus Curiae 
KNIGHT LAW GROUP LLP
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CERTIFICATE OF WORD COUNT 

(Cal. Rules of Court, rule 8.204(c)(1).) 
 

 The text of this brief consists of 3,153 words as counted by 

the program used to generate this brief. 

 
Dated:  March 1, 2023 
 
 
      ___________________________ 
      Christopher Swanson
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