Supreme Court of California Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically RECEIVED on 10/20/2025 1:30:37 PM Electronically FILED on 10/20/2025 by Biying Jia, Deputy Clerk
S287285
IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
1.0, No. S287285
Petitioner,
Court of Appeal No.
v. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)

Real Party in Interest.
PETITIONER’S REPLY TO
AMICUS BRIEFS

PETITIONER’S REPLY TO AMICUS BRIEFS

P. O. Box 201030
Stockton, CA 95201
(209) 468-2743 / jeverett@sjgov.org (Janis D. Everett)
(209) 468-2749 (office) / (408) 828-7736 (cell) /
nlu@sjgov.org (Nelson C. Lu)

JUDYANNE D. VALLADO, Public Defender
JANIS D. EVERETT, Deputy Public Defender, SBN 61070
NELSON C. LU, Deputy Public Defender, SBN 208212
OFFICE OF THE PUBLIC DEFENDER
FOR THE COUNTY OF SAN JOAQUIN
Attorneys for Petitioner



TABLE OF CONTENTS

TABLE OF CONTENTS,..........onnssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 2

TABLE OF AUTHORITIES,..........nnssnssssssssssssssssssssssssssssssssssssssssssssss 3

CERTIFIED WORD COUNT..........nssssssssssssssssssssssssssssssssssssssssssssssssss 4

PETITIONER’S REPLY TO AMICUS BRIEFS, ... S
I.  THE COURT’S ASSUMPTION THAT PUBLIC

I1.

I11.

IV.

DEFENDER OFFICES AND PRIVATE LAW FIRMS
ARE NOT EXECUTIVE AGENCIES MEANS THAT
THE CJA’S ARGUMENT THAT BLANKET SECTION
170.6 MOTIONS BY PUBLIC DEFENDER OFFICES
AND PRIVATE LAW FIRMS SHOULD BE REJECTED
FOR THE PURPOSES OF THE QUESTION, 6
EXCEPT FOR ONE SENTENCE, PETITIONER’S
COUNSEL AGREES WITH MS. WEESE’S AMICUS

PETITIONER LARGELY AGREES WITH CPDA’S
AMICUS BRIEF BUT NOTES A RESERVATION 11

CONCLUSION 11



TABLE OF AUTHORITIES

California Cases

In re Charlisse C. (2008) 45 Cal.4th 145 [84 Cal.Rptr.3d 597, 194 P.3d

Solberg v. Superior Court (1977) 19 Cal.3d 182 [137 Cal.Rptr. 460, 561
4 B E ] RS 10

Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069 [40 Cal.Rptr.2d 402, 892
P.2d 1145] 8

California Constitutional Provisions

Cal. Const., art. III, § 3 7

California Statutory Provisions

Code Civ. Proc., § 170.6

Gov. Code, § 27700 6



CERTIFIED WORD COUNT

I, NELSON C. LU, hereby declare:

1. I am an attorney licensed to practice before all the courts of the
State of California and a Deputy Public Defender for the County
of San Joaquin.

2. I am one of the attorneys representing Petitioner in this Petition.

3. Inreliance on the word count function of the Microsoft Word
computer program, I hereby certify that this Reply to Amicus
Briefs, excluding the cover, tables, this certification, and the

proof of service, is 1,699 words.

I declare under the penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on October 20, 2025 in Stockton, Califoran

Nelson C. Lu
Deputy Public Defender



IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

1.0, No. S287285
Petitioner,
Court of Appeal No.
V. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)

Real Party in Interest.
PETITIONER’S REPLY TO
AMICUS BRIEFS

TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE
ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

Petitioner J.O., by and through his counsel, Judyanne D. Vallado,
Public Defender of San Joaquin County (Public Defender), and Janis D.
Everett and Nelson C. Lu, Deputy Public Defenders, hereby, respectfully
presents this consolidated reply to the amicus briefs of the California
Judges Association (CJA); the Law Offices of Marsanne Weese (“Ms.
Weese”); and the California Public Defenders Association (CPDA). At the
risk of belaboring the point, as the Court ordered, the issue to be briefed is:

Assuming arguendo that “blanket challenges” to a particular

judge under Code of Civil Procedure section 170.6!!!

implicate separation of powers concerns, do those concerns

apply to actions taken only by executive branch offices such

as a county counsel or a district attorney’s office, or does the

concern apply more broadly to non-executive branch entities
such as a public defender’s office or a private law firm?

U All further statutory references are to the Code of Civil Procedure unless
otherwise indicated.
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L.

THE COURT’S ASSUMPTION THAT PUBLIC DEFENDER
OFFICES AND PRIVATE LAW FIRMS ARE NOT EXECUTIVE
AGENCIES MEANS THE CJA’S ARGUMENT THAT BLANKET

SECTION 170.6 MOTIONS BY PUBLIC DEFENDER OFFICES

AND PRIVATE LAW FIRMS NEVERTHELESS VIOLATE

SEPARATION OF POWERS SHOULD BE REJECTED FOR THE
PURPOSES OF THE QUESTION.

As mentioned above, the Court’s order for supplemental briefing
assumed, for the question to be answered, that public defender offices and
private law firms are not part of the Executive Branch. The CJA tried to
evade that assumption by stating that “public defenders ... are government
agencies.” (CJA’s Supplemental Amicus Brief (CJASAB), p. 5.) That, of
course, is true, as the Government Code sections that the CJA cited
indicates. (/bid., citing Gov. Code, § 27700 et seq.) It then referred to how
in certain counties that do not have public defenders, private attorneys may
serve in much of the same role, and in counties that have public defenders,
public defender conflicts may lead to the same. (CJASAB, pp. 5-6.) It also
noted that clients’ constitutional rights may be violated by the conduct of
public defenders and conflict attorneys. (/d. at pp. 6-7.) Those are also true
assertions. But the CJA then puts itself in a logical contradiction. It
asserted, correctly, that “[t]hose attorneys are not legislating or supporting
the work of legislators, nor are they judging or supporting the work of

judges when they appear in court.” (/d. at p. 6.) And then it states, “the

encroaching branch is the legislature, which has proposed legislation that
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materially impairs core judicial functions.” (/d. at p. 7.) That begs the
question: if public defenders and, even more so, private law offices are not
arms of the Legislative Branch, how has the Legislative Branch encroached
on the Judicial Branch functions by the actions of public defenders and
private law offices? As article III, section 3 of the California Constitution —
the basis for the separation of powers under the state constitution — states:

The powers of state government are legislative, executive,

and judicial. Persons charged with the exercise of one power

may not exercise either of the others except as permitted by

this Constitution.

So if the public defenders and private law offices are not exercising
executive power — which the Court had assumed by its question? — and, by
the CJA’s own disavowal, also not exercising legislative power or judicial
power, how has the separation of powers been violated by their use of
blanket section 170.6 motions? The Court’s question was not asking for
public policy answers or answers that would benefit the Judicial Branch; it
was specifically asking briefing on the separation of powers issues, and if
the public defender and private law offices were exercising neither
executive nor legislative power, there could not be a violation of the

separation of powers even if, arguendo, their use of blanket section 170.6

motions encumbered the Judicial Branch.

2 Given the CJA’s framing of its arguments, Petitioner’s counsel feels compelled
to note that in his petition, Petitioner had implicitly assumed but not argued that
his counsel was part of the Executive Branch. The Court’s question, however,
assumed the opposite.
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Of course, the CJA tries to avoid that conclusion by asserting that it
was the mere fact that the Legislature enacted section 170.6 that constituted
the legislative encroachment on judicial power. (CJASAB, pp. 7-8.) But it
was not section 170.6 that encroached on judicial power; it was the
injudicious use of section 170.6 motions that did so. But as the Court
recently reiterated about the difference in what to consider in facial
constitutional challenges to statutes versus as-applied challenges:

“A facial challenge to the constitutional validity of a statute

... considers only the text of the measure itself, not its

application to the particular circumstance of an individual.”

(Tobe [v. City of Santa Ana (1995)] 9 Cal.4th [1069,] 1084

[40 Cal.Rptr.2d 402, 892 P.2d 1145].) To succeed on such a

challenge, and thus void the statute as a whole, it is not

enough to show “that in some future hypothetical situation

constitutional problems may possibly arise as to the particular

application of the statute. ... Rather, petitioners must

demonstrate that the act’s provisions inevitably pose a present

total and fatal conflict with applicable constitutional

prohibitions.” (/bid. ... .)

(People v. Williams (2024) 17 Cal.5th 99, 120-121 [324 Cal.Rptr.3d
680, 554 P.3d 394].)

Therefore, if it were blanket section 170.6 motions, by any party,
that constituted (under the CJA’s argument) the unconstitutional
encroachment on judicial power, and not most applications of section 170.6

themselves (and the CJA has not argued that non-blanket section 170.6

motions constituted the unconstitutional encroachment in its original



amicus brief nor in its supplemental brief®), then it was not the Legislature
that carried out such encroachment; it was the party that actually carried out
the blanket section 170.6 motions that did so. In such as-applied (i.e., in
case of blanket section 170.6 motions) challenges to section 170.6, the
identity of the party that carried out the section 170.6 motions matters. And
as the Court has assumed in its question that public defenders and private
law offices are not part of the Executive Branch (whereas district attorneys
and county counsel offices clearly are), whatever policy reasons can be
made about prohibiting blanket section 170.6 motions by public defenders
and private law offices, they cannot be based on the constitutional doctrine
of the separation of powers. The CJA’s arguments otherwise should be
rejected, based on the Court’s assumptions.

II.

EXCEPT FOR ONE SENTENCE, PETITIONER’S COUNSEL
AGREES WITH MS. WEESE’S AMICUS BRIEF.

For the most part, Petitioner’s counsel agrees with Ms. Weese’s
amicus brief and believes that she has made cogent and convincing
arguments, and therefore does not further belabor the same points she
made. Petitioner’s counsel is, out of frankness to the Court, uncomfortable

with one assertion she made:

3 The CJA did propose an overly broad solution in its original amicus brief by
suggesting that the Court should order the suspension of section 170.6 as to
governmental lawyers, but it did not suggest that individual, non-blanket, section
170.6 motions constituted violations of separation of powers. (See CJA Amicus
Brief, pp. 2-4.)
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[Defense attorneys’ duties to clients’ best interests] protect

against a blanket section 170.6 challenge policy by agencies

like a public defender’s office or private defense law firm.

(Ms. Weese’s Amicus Brief, p. 12.)

As Petitioner’s counsel has previously asserted, Petitioner’s
counsel’s office had believed that under Solberg v. Superior Court (1977)
19 Cal.3d 182 [137 Cal.Rptr. 460, 561 P.2d 1148] (Solberg)’s
pronouncement that this Court does “not condone” improper uses of section
170.6, including intimidation of judges (id. at pp. 194-195), it would be
improper for it to file blanket section 170.6 motions, and therefore does not
do so. Nevertheless, Petitioner’s counsel is uncomfortable with a
pronouncement that filing such blanket section 170.6 motions necessarily
goes against the duty of protecting individual clients’ best interests. Some
public defender offices — with differing judgment but with doubtlessly
honest beliefs that it is necessary to protect client interests by filing blanket
section 170.6 motions. Petitioner’s counsel is not ready to make such a
pronouncement. (See also In re Charlisse C. (2008) 45 Cal.4th 145, 152-
153 [84 Cal.Rptr.3d 597, 194 P.3d 330] [dependency counsel’s office may
contemplate blanket section 170.6 motions].) Other than that assertion,
Petitioner thus otherwise agrees with Ms. Weese’s brief.

/1
/1

1
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I11.

PETITIONER LARGELY AGREES WITH CPDA’S AMICUS BRIEF
BUT NOTES A RESERVATION.

For the most part, Petitioner’s counsel agrees with CPDA’s amicus
brief and believes that it has made cogent and convincing arguments, and
therefore does not further belabor the same points it made. Petitioner’s
counsel notes that Petitioner and counsel do not have personal knowledge
of the incidents CPDA discusses in section II of its brief and therefore
expresses no position as to that section.

IV.
CONCLUSION.

For the reasons stated previously and above (based on the Court’s
assumptions), the Petitioner J.O. takes the position that separation of
powers concerns implicated by blanket section 170.6 motions only apply
when a district attorney’s office or a county counsel’s office exercises such
motions, and not when a public defender’s office or a private law firm does
so. For reasons previously stated, he prays that this Court grant him the
relief requested — a remand to the Court of Appeal with directions to issue
an opinion denying the section 170.6 motion in this case (after overruling
or limiting Solberg to allow for such a remedy). He continues to
respectfully oppose the “remedy” that the California Judges Association
(CJA) proposes of outlawing, either temporarily or permanently, section

170.6 motions by public agencies.
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Dated: October 20, 2025
Respectfully submitted,

LAW OFFICES OF THE PUBLIC DEFENDER
JUDYANNE D. VALLADO, Public Defender
JANIS D. EVERETT, Deputy Public Defender

NELSON C. LU, De%bﬁc Defender

By:

Nelson C. Lu, Deputy Public Defender
Attorneys for the Petitioner
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