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State of Californica ' State and Qnsumer Services Agency

Memorandum

Allan Zaremberg Date: September 25, 1987

Governor's Office

From: Office of the Secrefary
(916) 323-9493
ATSS473-9493

Subiect:  ag 2057 (Tanner)

Shirley has thoroughly reviewed AB 2057 as enrolled and would probably be
delighted if it were vetoed. We do feel, however, absent the certification
program, this is a good consumer bill.

The Department of Consumer Affairs submitted an analysis when the bill was in
the Senate. After discussion with Shirley and Steve Blankenship, the
Department was asked to add justification to the BAR certification program.
This was not done by way of an analysis; however, the Department had many
discussions with the author and interested parties. Amendments were taken to
alleviate the manufacturers' concerns, but Tanner would not change the
certification language. .

According to the Caucus, private conversations with the manufacturers indicate
they still don't 1ike the bill, but feel the amendments weakened their
opposition causing a neutral position. Also, they would probably Tike to have
this issue finally put to rest. The longer it remains unresolved -- the more
negative attention they receive from the media. We believe the manufacturers'
arbitration programs have been fair and are encouraged by their volunteer
efforts to mediate consumer complaints in an equitable manner.

Taking into consideration the above concerns, Agency is recommending signature
on this bill. It would be a positive indication of the Administration's
support of a program perceived by the consumer groups as needing some
additional protection. We have attached both a sign message and a veto for
the Governor's consideration.
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Karen Morgan
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SIGN MESSAGE
AB-2057 (Tanner)

I have approved AB 2057 which provides additional consumer protection
regarding the purchase of new vehicles.

This bill proposes several changes to the "Lemon Law" passed by the
Legislature in 1982 which provide a dispute resolution mechanism for consumers
to seek recompense for faulty and irreparable automobiles. This measure
appropriately addresses several inadequacies in the restitution to consumers
for their documented claims under the law. However, it includes provisions
which would add to the cost of consumers by requiring an agency of the State
to certify a dispute resolution program which may expand its oversight beyond
the bounds of its primary mandate.

I am, therefore, asking the Department of Consumer Affairs to monitor this
process for one year and report back to me by July 1989 with a recommendation
as to the continuance of the certification program.
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\ VETO MESSAGE
AB 2057 (Tanner)

To the Members of the California Assembly.

I am returning AB 2057 without my signature. This measure proposes to make a

number of changes to the laws concerning defective automobiles. The bill
would clarify the rights of buyers of "lemon" cars, expand the protections
our new car lemon Taw to include "demonstrators" and protect against the

reselling of vehicles found to be fundamentally defective.

As worthwhile as these changes are, however, the bill also requires direct
involvement by the state in the third-party dispute resolution programs
offered by vehicle manufacturers. There appears to be little evidence to
suphort the need for our intervention, especially to the degree mandated by
this legislation. If problems develop with the operations of these
non-governmental dispute resolution forums, existing laws are adequate to

protect the interests of consumers.
Cordially,

George Deukmejian
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) ENROLLED BILL REPORT Bus. Ph: 323-0399
Home Ph:
AGENCY:  STATE AND CONSUMER SERVICES AGENCY BILL NUMBER: Ap 2057

DEPARTMENT, BOARD OR COMMISSION:

CONSUMER AFFAIRS AUTHOR :

Tanner

SUMMARY
1 __ Description
BACKGROUND

2 __ History

3 Purpose

4 Sponsor

5 Current

Practice

6 __ Implementation
7 _ Justification
8 Alternatives

9 — Responsibility
10" Other Agencies
117 Future lnpact
12 Termination

FISCAL IMPACT ON
STATE BUDGET

13__ Budget
14 Future Budget
__ Other Agencies

16 Federal

177 Tax Impact

18 ,__Governor's
Budget

19__ Continuous
Appropriation

20 Assumptions

21 Deficiency
Measure .

22 Deficiency
" Resolution
23__Absorption of

Costs
28__ Personnel:
Changes
25__ Organizational
Changes
26 Funds Transfer
27 Tax Revenue
28" Other Fiscal

SOCIO-ECONOMIC
IMPACT

29 Rights Effect

307 ¢ __Monetary

31" Consumer Choice

32 Competition

33 Employment

34__ Economic
Development

- INTERESTED PARTIES

35__ Proponents’

36 0pponents

37 __Pro/Con
Arguments

RECQMMENDATION
JUSTLFICATION

38 __ Support

39 0ppose

40 Neutral

41 —_No Posftion
42 1f Amended

BILL SUMMARY

r(/This bill would revise the new car lemon law and
would require the Department of Consumer Affairs'
Bureau of Automotive Repair to certify third party
dispute resolution processes used for resolution of
lemon law disputes., The Certification Program would be
fully funded by fees paid by manufacturers and
distributors based on the number of vehicles sold in
California.

Background

Under the new car lemon law (Chapter 388, Statutes
of 1982) a manufacturer who is unable to service or
repair a new motor vehicle with a major defect
after a reasonable number of attempts must either
replace the vehicle or reimburse the buyer. A

"reasonable number of attempts™ is either four or more
repair attempts on the same major defect or more than
30 days out of service within the first year or 12,000
miles of use. A new motor vehicle wh1ch meets th1s
test is presumed to be a "lemon."

(800) 666-1917

The buyer of a "lemon" may bring an action to
enforce his or her rights under the lemon law.
However, if the manufacturer has a qualified third
party d1spute resolution process (arbitration program)
as defined in the lemon law, the buyer must first
attempt to resolve the dispute by submitting it to the
arbitration panel.
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If the manufacturer does not have an arbitration program, if
the manufacturer fails to give timely notice to the buyer of the
existence of the arbitration program, if the buyer is
dissatisfied with the panel's decision, or if the manufacturer
fails to promptly fulfill the terms of the arbitration decision,
the buyer may sue for replacement or restitution.

Since the passage of the lemon law in 1982, consumers and
consumer groups have complained that there are a number of
ambiguities in the law and that the arbitration programs often
are not meeting the requirements for qualification or rendering
decisions which confer the rights and remedies in the lemon law.
They complain that arbitration programs are ineffectual and/or
render decisions which are biased toward the manufacturer.

In the 1985-86 Session, Assemblywoman Tanner, who authored
the original lemon law, introduced AB 3611 as a clean-up measure
to the lemon law to respond to these grievances. The bill was
initially opposed by manufacturers, but the final amended
version, which was substantially similar to this bill, was
unopposed. AB 3611 failed in the Senate Appropriations Committee
for reasons unrelated to the substance of the bill.

The Department of Consumer Affairs worked closely with
Assemblywoman Tanner in drafting the original lemon law and since
its enactment has been very involved in monitoring its impact.
The department publishes a widely-distributed consumer
information pamphlet ("Lemon Aid for New Car Buyers") and advises
consumers with lemon law complaints. In 1985 the department
conducted a comprehensive study of the impact and effectiveness
of the lemon law. 1In its New Car Lemon Law Report and
Questionnaire (September 1985), the department noted a number of
ambiguities in the law and problems with the arbitration
programs, and identified possible legislative responses to these
concerns. A number of the department's suggestions were
incorporated into AB 3611 and this bill,

For instance, the lemon law does not state whether it is the
manufacturer or the buyer who is entitled to decide between a
replacement or restitution. Manufacturers would prefer to
replace a vehicle rather than make restitution, but a consumer
frustrated with having been stuck with a "lemon" understandably
may prefer restitution.

The present law also does not specify what costs are
included when awarding restitution or replacement. Restitution
or replacement awards under current practice often do not make
the buyer "whole" (i.e., compensate him or her for expenses such
as sales tax, license and registration fees, and towing or rental
car costs).

The calculation of the offset for the buyer's use prior to
discovering the defect is a major source of disagreement between

PE-
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. ‘ AB 2057

buyers and manufacturers. A frequent complaint is that
manufacturers seek reimbursement equal to the offset for use of
commercial rental cars, which would be excessive and unfair to
the buyer.

Some buyers are being denied the remedies under the lemon
law because their vehicle is a "demonstrator" or "dealer-owned”
car, even though it was sold with a new car warranty.

The major grievance is that arbitration programs do not
comply with the Federal Trade Commission's Rule 703, which sets
forth minimum requirements for arbitration programs, or other
requirements of the lemon law. Consumer groups complain that the
FTC has failed to enforce Rule 703. FTC staff, however, state
that the FTC does not have the authority to enforce Rule 703
unless a manufacturer has violated the federal Magnuson-Moss
Consumer Warranty Act. (The Magnuson-Moss Act permits
manufacturers to establish arbitration programs to resolve
warranty disputes. If a manufacturer opts to use an arbitration
program, the program must comply with the standards in Rule 703.
The FTC states that a manufacturer who fails to comply with Rule
703 is not subject to FTC enforcement action unless the
manufacturer also has violated the Magnuson-Moss Act.) .

Specific Findings

AB 2057 would establish a state program for certifying
third-party dispute resolution processes, specify requirements
for certification, and allow courts to award treble damages to
buyers of lemon cars under limited circumstances.

A, Certification

AB 2057 would require third party dispute resolution
programs used for arbitration of lemon law cases to be certified
by the Bureau of Automotive Repair (BAR). The BAR would be
required to review the application for certification and conduct
an onsite inspection to determine whether the program is in
"substantial compliance” with the terms of this bill. 1If the
program is not in substantial compliance, the BAR would deny
certification and state in writing the reasons for the denial and
the modifications necessary to obtain certification. The BAR
would be required to make a final determination whether to
certify a program within 90 days after receiving the application.

The BAR would be required to review the operations and
performance of arbitration programs annually to determine whether
the programs continue to be in substantial compliance with the
certification standards. If a program is no longer in
substantial compliance, the BAR would be required to issue a
notice of decertification, stating the reasons for the proposed
decertification and prescribing the modifications necessary to
retain certification. The decertification would take effect 180
days after the notice is served, unless the BAR determines, after

PE-15
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a public hearing, that the modifications necessary to bring the
program into compliance have been made.

The BAR would be required to make at least two onsite
inspections per year, investigate complaints from consumers
regarding arbitration programs, and analyze representative
complaints against each arbitration program. The BAR would be
required to establish methods to measure customer satisfaction
and identify violations of this bill, including an annual random
survey of customers of the programs and analysis of the results.

The BAR also would be required to submit a biennial report
to the Legislature evaluating the effectiveness of this bill;
make available to the public summaries of the statistics and
other information supplied by arbitration programs; and publish
educational materials regarding the purposes of this bill.

The New Motor Vehicle Board (NMVB) would administer the
collection of fees, to be paid by manufacturers and distributors,
to fully fund the certification program. The BAR would be
required to determine the amount necessary to fund its

responsibilities under this bill and report that amount annually
to the NMVB.

Manufacturers and distributors would be assessed a fee, not
to exceed $1 per vehicle sold, leased or distributed in
California during the previous calendar year, to be paid to the
DMV to fund the certification program. Fees would be deposited
into a newly-created certification account in the Automotive
Repair Fund and would be available to the BAR upon appropriation
by the Legislature.

B. Lemon Law Clean-Up Changes

Replacement/Restitution., The bill would give the buyer the
option to elect restitution instead of replacement of a "lemon."
The manufacturer would be required to reimburse sales or use tax,
license and registration fees and incidental damages such as
reasonable repair, towing or rental car costs incurred by the
buyer. The manufacturer would be reimbursed by the Board of
Equalization for the sales tax (but not by the DMV for the
license and registration fees).

The replacement cost or restitution may be offset by the
buyer's use before the buyer delivered the vehicle to the
manufacturer for correction of the defect. The amount attributed
to the buyer's use would be determined by dividing the number of
miles travelled prior to the time the buyer first delivered the
vehicle to the manufacturer by 120,000, multiplied by the price
of the car. (According to the state Department of
Transportation, 120,000 miles is the average life expectancy of
an automobile ("The Cost of Owning and Operating an Automobile or
Van," 1984).)

Fe-o
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@ AB 2057

Disciplinary Action. If a manufacturer fails to honor a
decision of the arbitration panel, the BAR would be required to
notify the Department of Motor Vehicles (DMV) for appropriate
enforcement action. Under current law, the DMV has the authority
to suspend or revoke the license of a dealer, manufacturer or
distributor who has willfully violated the terms and conditions
of any warranty responsibilities under the Consumer Warranty Act,
which contains the New Car Lemon Law.

"Demonstrator" Vehicles. The bill includes within the
protection of the lemon law dealer-owned vehicles and
"demonstrator" vehicles sold with a manufacturer's new car
warranty.

Resale of a "Lemon". The manufacturer may not re-sell or
re-lease a "lemon" unless the defect has been corrected and is
disclosed to the new buyer or lessee, and the manufacturer
warrants that the vehicle will be free of that defect for one
year. (This provision applies only to vehicles which are bought
back by the manufacturer as "lemons" pursuant to the Lemon Law
not those which are transferred back to the manufacturer for any
other reason).

Assertion of "Lemon Presumption". The vehicle buyer may
assert the "lemon presumption" in any civil action, including
small claims court, or any other formal or informal proceeding.

Qualified Arbitration Program. The bill amends the
definition of what constitutes a "qualified" third party dispute
resolution process for lemon law disputes. Current law defines a
"qualified third party dispute resolution process" as one which
complies with the FTC requirements for informal dispute
resolution procedures contained in the Commission's Rule 703;
that renders decisions which are binding on the manufacturer if
the buyer elects to accept the decision; that prescribes a
reasonable time, not to exceed 30 days, within which the
manufacturer must fulfill the terms of those decisions; and that
annually provides to the DMV a report of its audit required by
the Commission's Rule 703.

This bill would require dispute resolution programs to
comply with the FTC's Rule 703 as those requlations read on
January 1, 1987 and delete the requirement that manufacturers
provide to the DMV a report of their audit (which none of them
have done anyway). In addition, this bill would:

0 Require arbitrators to be instructed in and have copies of
rules governing lemon law arbitration decisions (i.e., the
FTC's Rule 703, Commercial Code provisions concerning the
computation of damages, and the lemon law itself).

0 Require arbitration panels to "take into account" specified
federal and state remedies in lemon law cases, and authorize
arbitration panels to order any other equitable remedy
appropriate under the circumstances of the case.

PE-IT
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o Require the manufacturer to comply with an arbitration order
for replacement or reimbursement.

o Provide, at the request of the arbitrator or a majority of the
arbitration panel, an independent inspection of the vehicle at
no cost to the buyer.

o Prohibit arbitrators deciding a dispute from being a party to
the dispute, and prohibit anyone else (including an employee,
agent or dealer for the manufacturer) from participating
substantively in the merits of the dispute unless the buyer is
allowed to participate also.

Treble Damages. This bill would authorize the court in a
lemon law case to award treble damages to a "lemon" buyer if the
manufacturer fails to rebut the "lemon presumption" and the
manufacturer does not maintain an arbitration program which is in
substantial compliance with the lemon law certification
standards.

Complaint Mediation. Existing law gives the NMVB the
authority to "arbitrate am1cably or resolve" any honest
difference of opinion or viewpoint between any member of the
public and any new motor vehicle dealer or manufacturer. This
bill would specifically glve the NMVB the authorlty to mediate
any such difference of opinion, including, by inference, a lemon
law complaint.

In addition, the latest amendments to this bill incorporate
the substance of AB 1367 (Tanner), which also would amend the New
Car Lemon Law (the Department of Consumer Affairs prepared an
enrolled bill report recommending s1gnature of AB 1367 but the
bill has since been placed on the inactive file), and is double-
joined with AB 276 (Eaves) which, 1like AB 2057, amends the
Revenue and Taxation Code.

The bill also approprlates $25,334 to the Department of
Motor Vehicles to computerize its billing system for collecting
motor vehicles fees from automobile manufacturers under this

(800) 666-1917
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bill. The appropriation is from the unappropriated surplus of e,
the New Motor Vehicle Board Account in the Motor Vehicle Account. ‘::.
[

The New Motor Vehicle Board is not opposed to the appropriation
as it will be repaid in the next fiscal year from fee revenues
that will be collected beglnnlng July 1, 1988. The DMV had
requested this appropriation.

Fiscal Impact

This bill calls for a new state program, to be administered
by the Bureau of Automotive Repair, and fully funded by fees paid
by manufacturers and distributors when they renew their licenses.

A fiscal analysis is attached. The analysis projects
expenditures of $281,000 for Fiscal Year 1988-89 and thereafter'pE43
and revenue of $300,000 based on a $.13-.16 assessment per
vehicle sold, leased or distributed in the state. Four PYs (a
Program Representative II, two Program Representatives I and one
Office Technician (Typing) are projected). 2073
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Arqument
Interested Parties
Proponents: Author (sponsor)
: Cal-PIRG

Chrysler Motors

Consumers Union
Neutral: 'Automobile Importers of America

Department of Motor Vehicles
Ford Motor Company

General Motors

New Motor Vehicle Board
State Board of Equalization

Opponents: None known

Proponents argue that AB 2057 addresses various problems in
the new car lemon law, enacted five years ago. For instance,
under the lemon law, owners of "lemons" are required to use a
"qualified" arbitration process before they may resort to the
courts. However, the arbitration programs are either operated or
sponsored by the manufacturers and they have not provided a fair
and impartial process for consumers. In some cases, these panels
have failed to maintain "qualified" programs and abide by
provisions of the lemon law and the Federal Trade Commission's
arbitration regulations. The panels often rely on experts
supplied by manufacturers. Finally, while the panels frequently
require one more repair attempt, they do not follow up to ensure
that the vehicle has been satisfactorily repaired.

(800) 666-1917

In addition, costs such as sales taxes, license and
registration fees, and towing and rental car costs are not
reimbursed, and the amount the manufacturer may deduct for the
use of the vehicle from the replacement value is not specified
and often results in deductions which are calculated to the
advantage of the manufacturer. and the detriment of the consumer.

" LEGISLATIVE INTENT SERVICE

Proponents argue that AB 2057 would help ensure that e
consumers get a fair and impartial hearing in the arbitration ‘::‘.‘
L J

process. In sum, proponents argue that the bill contains the
needed prov131ons to assure consumers stuck with "lemons" receive
the compensation, rights and remedies to which they are entitled.

There is no known opposition to the bill in its present
form, although some attorneys who represent consumers in lemon
law cases have expressed concern with amendments which were
negotiated with the automobile manufacturers to remove their
opp051t10n (such as an amendment which allows manufacturers to
maintain certification if they are in "substantial" compliance
with certification standards). However, while the department is
sympathetic to their concerns, we note that the bill would not

PE-19
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have passed without the amendments and do not agree that the
amendments will reduce existing protections.

The Bureau of Automotive Repair supports the concept of the
portion of the bill giving it certification and decertification
powers but has expressed concern that its power to decertify does
not constitute enough of a "hold" on a potentially recalcitrant
manufacturer. It would seem, however, that a threat to institute
decertification proceedings, if communicated honestly and with
valid reasons, ought to be enough to induce the manufacturer to
make any needed changes. In addition, the DMV would be empowered
to suspend or revoke the license of a manufacturer who repeatedly
fails to honor the decision of an arbitration panel.

The Department of Consumer Affairs has recommended (but not
received) a "support" position on this bill.

Recommendation

The Department of Consumer Affairs recommends that this bill
be SIGNED.

At present, there is no way for a buyer to determine whether
an automobile manufacturer's arbitration program complies with
the present legal requirements contained in FTC Rule 703 and the
California lemon law. By providing for certification by a state
agency, buyers will be reasonably assured that an arbitration
panel is operating in compliance with the law. 1In addition, the
bill provides a number of necessary clarifying and fine-tuning
amendments to the lemon law.

NOTE: The concurrence vote on AB 2057 (September 10, 1987)
was 56-22, Twelve Republicans voted for concurrence and all
other Republicans voted against it. The Republican concurrence
analysis recommended a "no" vote. The department believes that
the caucus analysis (copy attached) presents only one side of the
issue, and we would like to respond to the concerns raised
therein.

First of all, the analysis does not acknowledge the serious
problems with the current arbitration programs. As stated
earlier under Background, the department conducted an extensive
investigation of lemon law arbitration programs and found a
number of problems with the way they are run. We believe that
these problems need attention; consumer complaints to this
department and other consumer protection agencies indicate a high
level of dissatisfaction and a lack of faith in the present
programs.

The lemon law gives consumers and manufacturers an
alternative to court action to resolve lemon law problems. This
is designed as much for the benefit of the manufacturer as the
consumer; however, the analysis implies that this is to the
consumer's and not the manufacturer's advantage. However, the
lemon law provides - at the insistence of the manufacturers in

negotiations on the original lemon law - that if the manufactur?f
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has an arbitration program (and virtually all of them do), a
consumer must submit the complaint to the arbitration panel prior
to attempting to assert his or her rights in court.

Currently, these programs are not "overseen" by anyone.
Their decisions are often biased in favor of the manufacturer.
The arbitrators may not be trained in the rights and remedies of
the lemon law (for instance, the Better Business Bureau, which
handles lemon law cases for General Motors and most of the
importers, has stated publicly that they purposely do not train
their arbitrators in the lemon law), and their decisions often do
not confer the rights and remedies in the lemon law., This
practically negates the effectiveness of the lemon law and leaves
the consumer with the unhappy choice of pursuing legal action
(which few want or can afford) or with no recourse (i.e., taking
a loss on the car).

Second, the analysis states that new car buyers will have to
pay for the certification. While this is true (the manufacturers
actually have to pay the assessment but it will probably be
passed on to the consumer by way of a higher sticker price), the
bill limits the amount assessed to not more than $1.00 per
vehicle. We believe this is an insignificant cost to help ensure
that consumers will have fair recourse if the car they purchase
turns out to be a lemon. In addition, the department's fiscal
analysis indicates that a much lower fee ($.13 - $.16 per
vehicle) will be adequate to fund the program (and in fact may
resu}t in a surplus which would be carried over to the next
year).

Third, we disagree that the bill will create a bureaucracy.
The Bureau of Automotive Repair's functions are limited under the
bill, and ongoing certification functions would not require a
great increase in PYs (our fiscal analysis indicates that four
PYs will be needed to run the certification program).

Fourth, as to the treble damages provision, that provision
has been significantly amended and the manufacturers are no
longer opposed to it. The analysis states that the "triple (sic)
damage provision is onerous." However, the manufacturers would
not sign off on an onerous provision. The provision is very
limited now. Recent amendments reduced the standard of
compliance with certification standards to "substantial"
compliance and made an award of treble damages discretionary with
the court. Only in the most abusive circumstances by a
manufacturer is that provision likely to be enforced, and only by
those few consumers who have the financial capability to bring an
action.

Fifth, we also question why this bill would create more
legal costs for manufacturers. In keeping with the intent of the
original lemon law, this bill is designed to reinforce viable
alternatives that consumers and manufacturers can use to resolve
complaints outside the court system. If anything, this bill is
designed to decrease the possibility of court action by a
dissatisfied consumer because it would improve the arbitration

process. ' QE»a]
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. AB 2057

The fact is that very few consumers have the capacity or
desire to be involved in legal action with a manufacturer. Also,
there are very few consumer attorneys who are willing or able to
represent consumers in lemon law cases. Legal recourse is an
undesirable option for a consumer because the costs, frustration,
delays and legal action are much more of a burden on the consumer
than on the manufacturer,

Last, the reason the automobile manufacturers do not oppose
the bill now is that the bill has been moderated to such an
extent that they now consider it to be a reasonable approach (and
far less onerous than the kinds of legislation they are
confronting in several other states). In addition, it would be
viewed as unresponsive to serious and prevalent complaints about
defective new cars if they continued to oppose the bill after all
of the concessions have been made.

In summary, the evidence is that the programs are not
working according to the requirements in the law and there is no
viable method to ascertain whether the programs meet certain
required standards. Having poor quality programs that do not
meet the standards bears heavily on a consumer who may be making
payments on a new car, meanwhile not being able to use the car
and having no alternate mode of transportation other than a
rental car. One of the purposes of certification is to assure
consumers that these programs meet the standards. These are
programs which the law requires consumers to use prior to
asserting their rights by private legal action. We therefore
feel that consumers are entitled to assurance that the programs
themselves are being conducted in conformance with the law.

PE-24
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.)BPARTMENT OF CONSUMER A?FAIRS.
FISCAL ANALYSIS OF LEGISLATION

.DUE DATE: September 21, 1987 - _ DATE ASSIGNED: September 11, 1987
prepared by: Mary Howard (Bill #) AB 2057
Phone Number: 324-8041 5 . (Author) Tanner

Approved by: qé" Date Approved: | 9///@//

VA

FISCAL ANALYSIS AS INTRODUCED/AMENDED/ENROLLED September 4, 1987

(Short Title) BAR: Certificatioh of Third Party Dispute Resolution Process

Analysis and fiscal assumptions (& jdstification for identified expenditures):
See Attached ' '
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. . |—
No fiscal impact. ) 5
(Other:) ]
. )
—t1l
-
~
‘.“‘
o ‘l:
¥1/1/88 - 6/30/88 . N
19 - 1988 -89 ! ONGOING
EXPENDITURES $ ' - $ 281,000 - o $ 281,000
REVENUE $ : ¢ 300,000 ' ; s 300,000
NET IMPACT $ s 19,000 ~ s 19,000
PROGRAM cotLACTz - Shirley Stiles PHONE NUMBER:_3066-5118 PE-2%
; X, .
PROGRAM CONCIIRS: YES " NO X (If no, note differences as appropriate.)

% Bureau anticipates minor costs that will be absorbed within.
The Bureau estimates expenditures of $360,000 which includes estimated enforcement costs

with increase revenue of $460,000. 2078



DEPARTMENT OF CONSUMER AFFAIRS
Filscal Analysis of Legislation
AB 2057 (Tanner)

Amended 9/4/87

Page 2

Thls amendment provides that $25,334 be appropriated to reimourse
the New Motor Vehicle Board for |Its expenses In Jdmplementing
Sectlon 9889.75 of the Buslness and Professlons Code. This
amount, plus interest, shall be repald from the Certlflcation
Account In the Automotive Repair Fund. Although thls money will
come from the Automotlve Repair Fund, It Is a one-tlIme
appropriation and Is to be pald back during the 1988/89 F!scal
Year. Also, the Fund will be relmbursed money through the fees
collected by DMV from manufacturers, etc., for the sale of motor
vehicles. These fees are established by the Bureau of Automotive
Repalr, and It estimates that enough revenue wi!l be collected
during 1988/89 to cover the $25,334.

Therefore, this amendment does not change the flscal Impact to
the Bureau.

Pe-a4

(800) 666-1917
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PARTMENT OF COKSUM: > AFFAIRS

Y FISCAL ANALYSIS OF LEGISLATION
DUE DATE: Mav 27, 1987 Dier. ASSIGNED: May 27, iv-.
Frepared by: Ernesto Hidalgo . (Bill #) ° AB 2057
Phene Number: /1§Z:h§38 - . (Author) Tanner
i /
Lpproved by: » Date Approved: é;a/§§7‘;7
V/ S /7
FISCAL ANALYSIS AS INERODUCED/AMENDED/EWROLLEDX May 13, 1987

{Short Title) BAR: Certification of Third Party Dispute Resolution Process

Analysis and fiscal assumptions (& justificatioﬁ for identified expenditures):
(See attached)
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SUMMARY OF FISCAL IMPACT: =
S o . pd
: T
-Minor fiscal impact. Can be absorbed within existing resources. E
-No change from prior fiscal analysis of . See attached. T
(Date Approved) =
No fiscal impact. 2
X (Other:) Expenditures are projected as of 1/1/88 when the bill becomes effective.z
Revenue, however, is not collected until 7/1/88. The Bureau will absorb the firs@
six months of exnenditures witizin its existing resources. W
e
™
: et
*1/1/88-6/30/88 b
- 161/88: - 19 88 - 89 ONGOING ’
EXPENDITURES  § $§ 281,000 § 281,000
REVENUE $ $ 300,000 $ 300, 000
NET IMPACT $ . $ 19,000 $ 19,000
PROGRAM CONTACT: Ken Qkimoto PHONE NUMBER:  3(0-oudg
- ‘ E’.Qi
pooaTTI o YEC X NO (I1f ne, note Zifferences c: 1,1F§"l? :
PUT G “Til e enoed minor costs that will be aboorbed wivio..
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L SCAL IMPAT  ~ LXjiiii

ITIL‘V-‘FF-.

- }
: - \ T s
B S . . ‘T,
I ’
3 2

, «LaSONAL €F C .5 19 s - 89 _m =90 OKNGOING
(1) Program btep, IT @ 2,788-2 374 ¢ $ 53,456 $ 33,456
{2) Program Fep. I e _2,54u- —3.06) L o 60,960 __ 40,960
* .2 Office lech (Typing) € 1,569-1,543 18,828 18,828
@ .
€
Subtotal ] _ (113, 244) (113,244)
SALARY SAVINGS e 5% $ . § _-=5,662 $ -5,662
RETIREMEN1 e 15.45% ' 17,496 17,496
OASDI € 7.157% 8,097 _ 8,097
HEALTH @ _ $158/mc. 7,584 — 7,584
DENTAL € _$ 29.07/mo. 1,395 1,395 -
VISION CARE e _$ 6.00/mo. 288 288
WORKERS COMPENSA T3 Ok € _.0113-.0062 1,184 1,184
Rounding 374 374
TOTAL PERSONAL SERVICES ¢ mmmeereee s 144,000 . 144,000
OPERATING EXPENSES
. M~
GENERAL EXPENSE $ § _ 41.857 $ 41,857 @
PRINTING 5,357 ’ 5,357 $
COMMUNICATIONS 3,000 3,000 ©
POSTAGE 3,000 3,000 8
TRAVEL 53, 543 53,543 ¢
PACILITIES OPERATION - 9,171 9,171
INVESTIGATIONS u
INSPECTIONS =
ATTORNEY GENERAL E
OAH 0
CONS. & PROF. SVCS. =
DATA PROCESSING !
- EQUIPMENT 5,937 Z
PRO-RATA 4,699 per P.Y. 19,761 " 19,761 w
TRAINING 525 5252
ROUNDING ~105 -105___ <
0
O
L
TOTAL OPERATING EXPENSES 137,000 137,000 -
$ ==c=smsmm=== mxcs=ss=ew=sz b EE DL D %
- a®
TOTAL EXPENDITURES § mmmmomemmen -g§£;999=.-' .zgliggg--.“:-‘
.z-----z-ggn-.g‘--_-—-----------:u-zs:s:---n::===_===-s-xa---=gn-----------------------n-- ...

FISCAL IMPACT —. REVENUE

REVENUE WILL INCREASE BECAUSE of charggﬁ to automotive manufacturers for each vehicle sold.
Revenue will bes depcsited into the ZutomolLive Repair Fund Certification Aceount.

_ 1988/89 1989/90 ONGOING
Fee — per vehicle sold £.13-¢.16 s 300,000 s 300,000 s 300,000




DEPARTHEMT OF CONSUME® /YFAIRS

Fiscal Aislysis of Lecicistion
AB 2057 (tonner), Amended May 13, lsoi
Page $#2 :

AB 2057 proposes to revise those provisions of the law related to
warranties on new motor vehicles tc require a manufacturer or its
representative to replace the vehicles or make restitution if
unable to conform the vehicle to the applicable express
warranties after a reasonable number of attempts. It prcposes
that the Bureau of Automotive Repair (BAR) certify a third party
dispute resolution process. This is similar, in most respects,
to last years AB 3611 which enacted the Automobile Warranty
Arbitration Program Certification Act (Lemon Law). A thorough
review of AB 2057 reveals that the provisions are the same as
those provided in AB 3611.

The analysis completed last year on AB 3611 (attached) projected
that $293,000 and 4 PYs would be needed on an ongoing basis and
that the cost would be offset by an expected revenue of $300,000
derived from an assessment of 13¢ per vehicle sold to be paid by
the manufacturer which would be collected by DMV and disbursed to
“BAR. The Budget Office is projecting that the fiscal impact of
AB 2057 will be similar to the costs projected in the analysis of
AB 3611. However, revenue will not be collected until July 1,
1988 and the program is anticipated to commence January I, 1988.
The Bureau has projected that the costs during this six month
span can be absorbed by existing resources.

e ol

(800) 666-1917
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SIGN MESSAGE
AB-2057 (Tanner)

I have approved AB 2057 which provides additional consumer protection
regarding the purchase of new vehicles.

This bill proposes several changes to the "Lemon Law" passed by the

Legislature in 1982 which provide a dispute resolution mechanism for consumers

to seek recompense for faulty and irreparable automobiles. This measure
appropriately addresses several inadequacies in the restitution to consumers
for their documented claims under the law. However, it includes provisions
which would add to the cost of consumers by requiring an agency of the State
to certify a dispute resolution program which may expand its oversight beyond
the bounds of its primary mandate.

I am, therefore, asking the Department of Consumer Affairs to monitor this
process for one year and report back to me by July 1989 with a recommendation
as to the continuance of the certification program.

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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- VETO MESSAGE
AB 2057 (Tanner)

To the Members of the California Assembly.

I am returning AB 2057 without my signature. This measure proposes to make a
number of changes to the laws concerning defective automobiles. The bill
would clarify the rights of buyers of "lemon" cars, expand the protections of
our new car lemon law to include "demonstrators" and protect against the

reselling of vehicles found to be fundamentally defective.

As worthwhile as these changes are, however, the bill also requires direct
involvement by the state in the third-party dispute resolution programs

of fered by vehicle manufacturers. There appears to be little evidence to
support the need for our intervention, especially to the degree mandated by
this legislation. If problems develop with the operations of these
non-governmental dispute resolution forums, existing laws are adequate to

protect the interests of consumers.
Cordially,

George Deukmejian

Pe-39

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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AB 2057 (Tanner)
9/9/87

ASSEMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION

REPUBLICAN ANALYSIS

AB 2057 (Tanner) =-- LEMON LAW - PART II
' Version: 9/4/87 Vice Chairman: Larry Stirling
Recommendation: Oppose Vote: 2/3 (Appropriation)
Summary: Requires Bureau of Auto Repair to "certify"

b
wf [ ) %5

arbitration panels created by the original "Lemon Law."
Requires charge on new cars to pay for process. Also allows
treble damages for any consumer who sues and wins against any
auto manufacturer who does not have a "certified" arbitration
panel; or treble damages for any consumer who proves that his
arbitration panel willfully did not follow procedures laid
out in this bill. Fiscal effect: Tax of up to $1 per new
car sold in state. Estimated revenue: up to $300,000 a year.

Supported by CA Public Interest Research Group (CALPIRG)
(Sponsor); Attorney General, Chrysler. Opposed by None on
File (Auto Importers of America, FORD, GM are Neutral.)
Governor's position: None on file.

(800) 666-1917

Comments: The author claims the present voluntary "lemon
law" process is not working. Her answer is to make it better
by turning it over to the government -- that paragon of
efficiency and consumer protection.

Today, if you have a "lemon," you can go to the
manufacturer, who then convenes an arbitration panel. If the
panel rules against you, you can still go to court. If the
panel rules in your favor, the car company cannot appeal.

But the author is concerned that there is something
inherently unfair about the manufacturer paying for the
arbitration panel so she wants the government to "certify"
that they are fair. (General Motors and virtually all the
importers subcontract with the Better Business Bureau for
arbitration.)

This bill will put the state in the business of
"certifying" the procedures -- and new car buyers get to pay
for this bureaucracy. The result could be the same problems
we have with our legal system and our regulatory agencies --
endless litigation, lots of government employees and huge
backlogs. Ironically this legislation comes at a time when
the courts and the regulatory agencies are turning to
voluntary arbitration to alleviate those problems.

In addition to creating a new bureaucracy, this bill also
allows unsatisfied customers -~ in certain circumstances =-
to sue and collect triple damages (and attorney's fees).

This is the section the auto companies originally objected
to. But in the Senate, the author limited the awarding of
triple damages, thus removing opposition from the auto
companies. Nevertheless, the triple damage provision is PEi@D
onerous.

Auto company lobbyists admit that this law will cost the
auto companies more money in legal and administrative
expenses -~ a cost that will be passed onto the consumer.

" LEGISLATIVE INTENT SERVICE
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But they are neutral because they think opposing this bill
would be bad P.R.

Assembly Republican Floor Vote ~-- 6/22/87
(54-20) Ayes: Bradley, Felando, Frizzelle, Grisham,
Hansen, Kelley, Leonard, Leslie, Statham,
Stirling
Noes: (20) All Other Republicans
Senate Republican Floor Vote -- 9/8/87
(39-0) Ayes: All Republicans

Consultant: John Caldwell

Pe-3
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%

" LEGISLATIVE INTENT SERVICE

(800) 666-1917
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TOXL MATERIALS
55 Em Q GOVERNMENTAL ORGANIZATION

LABOR & EMPLOYMLNT
LAY

California Legislature oo

ALTERNATIVES
SPORTS &ENTERTAINMENT

TOXIC DISASTER PREPAREDNESS

SALLY TANNER MEMBF R
ASSEMELYWOMAN. SIXTIETH DISTRICT JOINT COMMITTEE ON
FIRE POLICE EMERGENCY
CHAIRWOMAN AND DISASTER SERVICES
COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS GOVERNOR & TASK FORCE ON
TOXICS WASTE & TECHNOLOGY
SELECT COMMITTEE ON
September 14, 1987 LOW LEVEL NUCLEAR WASTE

Honorable George Deukmejian
Governor, State of California
State Capitol

Sacramento, California 95814

Dear Governor Deukmejian:

Assembly Bill 2057 is now before you for your consideration.
I introduced the measure to address two problems that arose
during the implementation o: the original California "Lemon Law"
which I authored in 1982.

First, the original legislation did not give adequate
direction on the refunds that consumers should be given when they
are sold automobiles so defective that they cannot be repaired
after a reasonable number of attempts. Because of this, owners
of "lemons" now do not receive a refund on sales tax and the
unused portion of license and vehicle registration fees -- an
amount that is often in excess of $1,000 or more -~ when an auto
manufacturer buys back a defective product. AB 2057 establishes
a reasonable method for fairly compensating "lemon" car owners.

Second, California's original "Lemon Law" allowed for the use
of arbitration programs sponsored by auto manufacturers to settle
"lemon" cases, but did not establish a means of ensuring that
these programs were operated fairly and impartially. Because of
this, even though most auto manufacturers offer such arbitration
programs, many consumers do not view them as an impartial means
of settling easily and fairly disputes concerning defective
vehicles. AB 2057 establishes a program in the Bureau of
Automotive Repair to certify that arbitration programs are
operated in accordance with principles that protect the rights of
both the auto manufacturer and the consumer.

ok AN e 1 ED oo o o SRR e st T BT




Honorable George Deukmejian
September 14, 1987
Page 2

AB 2057, in its enrolled version, has no known opposition.
The measure is supported by Chrysler Corporation, the Attorney
General, the California Public Interest Research Group, Consumers
Union and Motor Voters., General Motors Corporation, Ford Motor
Company, American Honda Motor Company and the Automocobile
Importers of America are all neutral on the bill. The support or
neutrality of the auto manufacturers was achieved after
amendments were made to the bill in the Senate Judiciary
Committee.

Assembly Bill 2057, as it is before you, is a measure that
updates consumer law in light of the past four years of
experience in implementing the original California "XLemon Law".
It accomplishes this by carefully balancing the rights of
consumers against the rights and responsibilities of auto
manufacturers. The bill is a moderate measure that moves this
area of consumer law forward in a reasonable, but significant,
manner,

I urge you to sign it into law.

Sincerely,

60th District

ST:acf

PEo089



Motor Vehicies Tanner AB 2057

Warranties: New Motor Vehicles 9-17-87

SUMMARY: Requires the Bureau of Automotive Repair to establish a program
for the certificaction of third party dispute resolution processes under
the "lemon law",; requires funding of the program through an assessment of
not more than 51 for each vehicle sold, leased or distributed by
manufacturers, distributors and their branches; provides an appropriation
to offset DMV costs; specifies an operative date of July 1, 1988.

SPONSOR: The Author

IMPACT ASSESSMENT: Existing law provides that a manufacturer must make &z
reasonable effort to repair a motor vehicle when that vehicle is not in
substantial conformity with applicable warranties. Under the current
statutes, it is the buyers responsibility to notify the manufacturer
directly when normal efforts to correct the defect through the dealer
have failed. At that point, a dispute resolution process is initiated
which is a prelude to any legal action to require replacement of refund.

Consumers have complained that the existing procedures, which are
administered by the manufacturers, are subject to lengthy delays and are
not conducted with impartiality.

This bill is meant to reduce the inequities purported to exist under the
present system so that owners of seriously defective vehicles can achieve
a fair and impartial ruling within a reasonable period of time. The
proponents indicate that this would be achieved by requiring the Bureau
of Automotive Repair (BAR) to both certify and decertify the arbitration
programs and to perform a number of verification and reporting tasks in
this regard.

The arbitration system would be funded by a fee of up to $1 for each
vehicle sold, leased or distributed by a manufacturer or distributor.

The fee would be set by the renewal application process for manufacturers
and distributors.

FISCAL STATEMENT: The Department would incur implementation costs of
$§25,334; however the bill provides an appropriation mechanism to cover
these costs. There is a delayed operative date of 7-1-88 in the bill;
however, there is no mechanism to allow DMV to recoup the nearly $7,000
in on-going costs which will be incurred annually thereafter. A detailed
fiscal statement is attached.

SUPPORT AND OPPOSITION: Organizations formally supporting this wmeasure
are the California Public Interest Research Group; Consumners Union;
Motor Voters; and the Attorney General.

WECOMMRENDATION

VETO

\.-m
E
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AB 2057 (Tanner): Warranties: New Moteor Vehicles
9-17-87 2

Opposition to the measure has been voiced by Ford Motor Co.; General
Motors Corp; Chrysler Motors; and Automobile Importers of America.

VOTE COUNT: Assembly 54-20 Senate 39-0
ARGUMENTS PR0O: This dispute resolution process may provide some

increased protection for consumers who unwittingly purchase vehicles
which later prove to be unrepairable,

ARGUMENTS CON: The introduction of arbitration to resolve consumer
complaints regarding faulty vehicles removes from the manufacturer and
distributor the responsibility of existing law. Although total consumer
satisfaction with existing systems has not been obtained, introducing a
third party certified by a governmental agency complicates the system and
implies the question of governmental intervention in a market
transaction, As it is presented, the system would remove the ability for
the manufacturer and distributor and the consumer to negotiate 4
reasonable settlement by inserting a quasi government element.

The DMV would be forced to establish an accounting system which covers
all manufacturers and distributors; however there does not appear to be
any means by which the Department can monitor compliance or verify the
payments. This would provide the opportunity for unscrupulous persons CO
misuse the system and underpay their fair share.

Manufacturers/distributors feel that the $1 per vehicle fee required by
this bill is unfair since they believe that the existing dispute
resolution process is working well.

RECOMMENDATION: VETO

For further information please contact:

A. A. Plerce, Director
Day telephone: (916) 732-0250
Evening telephone: (916) 933-5057

For technical information please contact:

Gary Nishite, Chief

Program and Policy Administration
Day telephone: (916) 732-0623
Evening telephone: (916) 395-7519

Rebecca Ferguson

Legislative Liaison Officer

Day telephone: (916) 732-7574
Evening telephone: (916) 989-5030

by
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AB 2057 (Tanner): Warranties: New Motor Vehicles
9-17-87 3

SUGGESTED VETO MESSAGE

To Members of the California Assembly:
I am returning Assembly Bill No. 2057 without my signature.

While the intent of the bill is to enhance the arbitration process
used by new vehicle buyers whose vehicles prove to be unrepairable, as
drafted AB 2057 will not accomplish that intent. 1 am concerned that the
bill merely establishes another level of governmental intervention
without any appreciable benefit to the individuals who may need it the
most.

There are no guarantees that intervention by the BAR in the dispute
resolution process will achieve the desired results. For example, the
BAR can only certify and decertify the arbitration groups. There is no
method by which an individual may receive either restitution or review of
a poor decision through BAR.

There would also be an overlapping in responsibilities between the
Department of Motor Vehicles and BAR. While DMV is supposed to collect
the fees from the manufacturers and distributors, it is unclear as to who
would be responsible for monitoring compliance and verifying the accuracy
of these payments.

I am convinced that these problems would create confusion for both
the manufacturers/distributors and the consumer. While the arbitration
process may need to be enhanced, I do not believe that this measure will
provide the means necessary to accomplish this worthwhile goal.

Cordially,

George Deukmejian
Governor




BILL NUMBER

e T o

AB 2057
AUTHOR AMENDMENT DATE
Tanner September 4, 1987

SUBJECT

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for defective vehicles. The New Motor Vehicle Board (NMVB) is
required to administer the collection of fees to fund costs incurred by BAR
from the certification activity. Fees would be deposited in the Certification
Account of the Automotive Repair Fund out of which program costs would be
funded. The bill i1s double joined with AB 276.

SUMMARY OF REASON FOR SIGNATURE

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increases in costs to the State.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue €o Code
Type RV FC 1987-88 FC 1988-89 FC 1989-90 Fund
0860/BOE SO S $0.5 S $1 S $1  001/GF
1149/Retail Sales
and Use Taxes RV U -73 U -145 U -145  001/GF
1150/BAR sO C 158 C 293 C 293 499/Cert.
Acct.
1200/Mis. Fees RV U 150 U 300 U 300 499/Cert.
Acct.
2740/NMVB SO A 25 -- ——  044/MVA/STF
5300/DMV RV -— U 26 044 /MVA/STF
1150/8BAR RY - U -26 -- 499/Cert.
Acct.

Impact on State Appropriations Limit--Yes

ANALYSIS
A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles (DMV) fs required to, among other things, hear and consider
appeals by a new motor vehicle dealer manufacturer, manufacturer branch,
distributor, distributor branch, or representative from a decision
arising from the department. Current law authorizes the NMVB to require
those persons to pay a fee to DMV for the fssuance or renewal of a license
to do business.

(Continued)
RECOMMENDATION: Dep gt Dtrect?} Date
C ' A
Sign the bill, 2 T”‘D SEP 19 1987
}Principal Analyst Date Program Bddget Mana Date Governor's Office

]{mes;é. Baker Wallis L(SClaer " / Fp’os:tion noted
ﬁﬂ ﬁ 1 C osition approved
CJ'BH]IOOG4A/1045C?/I4/'7 // / - dis—dggmved
ENROLLED BILL REPORT Form DF- 44 (Rev 03787 iy
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BILL ANALYSISIENRGLLEDQLL REPORT--(Continued)

=== . Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER

Tanner September 4, 1987 AB 2057

ANALYSIS
A. Specific Findings (Continued)

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund a new arbitration certification program and
creates the Certification Account within the Automotive Repair Fund for
deposit of those fees. The bill requires each applicant for a license to
pay a fee determined by BAR, but not to exceed $1 for each motor vehicle
sold or leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repair Act
which reqgulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current “lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer for, or the manufacturer may reduce the amount
of restitution by, an amount directly attributable to the use of the
vehicle by the buyer.

{(Continued)
CJ:BW2/0064A/1045C
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BILL ANALYSESIENROLLE”ILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner September 4, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)
There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language simiiar to this bill, including the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

0 AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

0 SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

B. Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bi11 based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove this estimate. He assume

$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x_$600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue 10ss to the General
Fund.

CJ:BW3/0064A/1045C
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BILL A&AJL;S{S/E&%@QLL REPORT--{Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner September 4, 1987 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $25,000
in 1987-88, for which the bill contains a $25,000 appropriation from the
Motor Vehicle Account, State Transportation Fund. This amount, plus
interest at 10 percent per year for six months ($1,250), is to be
transferred from the Certification Account, a new account in the
Automotive Repair Fund created by the bill, to the Motor Vehicle Account
in 1988-99. Ongoing costs will be absorbed within existing resources.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional) resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C
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State of Cakfornia . Stale and @rwsumer Setvices Agency
Memorandum

lo: Date -
Allan Zaremberg September 25, 1987
Governor's Qffice

From: Office of the Secretary
(916) 323-9493
ATSS473-9493

Suoiect: g 2057 (Tanner)

Shirley has thoroughly reviewed AB 2057 as enrolled and would probably be
delighted if it were vetoed. We do feel, however, absent the certification
program, this is a good consumer bill.

The Department of Consumer Affairs submitted an analysis when the bill was in
the Senate. After discussion with Shirley and Steve Blankenship, the
Department was asked to add justification to the BAR certification program.
This was not done by way of an analysis; however, the Department had many
discussions with the author and interested parties. Amendments were taken to
alleviate the manufacturers' concerns, but Tanner would not change the
certification language.

According to the Caucus, private conversations with the manufacturers indicate
they still don't 1ike the bill, but feel the amendments weakened their
opposition causing a neutral position. Also, they would probably like to have
this issue finally put to rest. The longer it remains unresolved -- the more
negative attention they receive from the media. We believe the manufacturers'
arbitration programs have been fair and are encouraged by their volunteer
efforts to mediate consumer complaints in an equitable manner.

Taking into consideration the above concerns, Agency is recommending signature
on this bill, It would be a positive indication of the Administration's
support of a program perceived by the consumer groups as needing some
additional protection. We have attached both a sign message and a veto for
the Governor's consideration.

8 .

“"t‘»'\-\--\;
Karen Morgan
5-0784
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SIGN MESSAGE

AB-2057 (Tanner)

1 have approved AB 2057 which provides additional consumer protection
regarding the purchase of new vehicles.

This bill proposes several changes to the "Lemon Law" passed by the
Legislature in 1982 which provide a dispute resolution mechanism for consumers
to seek recompense for faulty and irreparable automobiles. This measure
appropriately addresses several inadequacies in the restitution to consumers
for their documented claims under the law. However, it includes provisions
which would add to the cost of consumers by requiring an agency of the State
to certify a dispute resolution program which may expand its oversight beyond
the bounds of its primary mandate.

I am, therefore, asking the Department of Consumer Affairs to monitor this
process for one year and report back to me by July 1989 with a recommendation
as to the continuance of the certification program.

"t 2008



VETO MESSAGE
AB 2057 (Tanner)

To the Members of the California Assembly.

I am returning AB 2057 without my signature. This measure proposes to make a

number of changes to the laws concerning defective automobiles. The bill

would clarify the rights of buyers of "lemon" cars, expand the protections of
our new car lemon law to include "“demonstrators” and protect against the

reselling of vehicles found to be fundamentally defective.

cio)

As worthwhile as these changes are, however, the bill also requires direct

involvement by the state in the third-party dispute resolution programs

2 offered by vehicle manufacturers. There appears to be little evidence to Q

support the need for our intervention, especially to the degree mandated by

this legislation. If problems develop with the operations of these

non-governmental dispute resolution forums, existing laws are adequate to

protect the interests of consumers.

Cordially, —:

George Deukmejian

i
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BILL SUMMARY

" This bill would revise the new car lemon law and

would require the Department of Consumer Affairs’
Bureau of Automotive Repair to certify third party

dispute resolution processes used for resolution of

lemon law disputes.

The Certification Program would be
fully funded by fees paid by manufacturers and

distributors based on the number of vehicles sold in
Ca11forn1a.)

Backaround

Under the new car lemon law {(Chapter 388, Statutes

of 1982), a manufacturer who is unable to service or
repair a new motor vehicle with a major defect

after a reasonable number of attempts must either
replace the vehicle or reimburse the buyer.

"reasonable number of attempts" is either four or more
repair attempts on the same major defect or more than L5
30 days out of service within the first year or 12,000

miles of use.

test is presumed to be a "lemon."

The buyer of a "lemon™ may bring an action to
enforce his or her rights under the lemon law.
However, if the manufacturer has a qualified third

A new motor vehicle which meets this 23

party dispute resolution process (arbitration program)

as defined in the lemon law, the buyer must first

attempt to resolve the dispute by submitting it to the
arbitration panel.

I/ / 4
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. AB 2057

If the manufacturer does not have an arbitration program, if
the manufacturer fails to give timely notice to the buyer of the
existence of the arbitration program, if the buyer is
dissatisfied with the panel's decision, or if the manufacturer
fails to promptly fulfill the terms of the arbitration decision,
the buyer may sue for replacement or restitution.

Since the passage of the lemon law in 1982, consumers and
consumer groups have complained that there are a number of
ambiguities in the law and that the arbitration programs often
are not meeting the requirements for qualification or rendering
decisions which confer the rights and remedies in the lemon law.
They complain that arbitration programs are ineffectual and/or
render decisions which are biased toward the manufacturer.

In the 1985-86 Session, Assemblywoman Tanner, who authored
the original lemon law, introduced AB 3611 as a clean-up measure
to the lemon law to respond to these grievances. The bill was
initially opposed by manufacturers, but the final amended
version, which was substantially similar to this bill, was
unopposed. AB 3611 failed in the Senate Appropriations Committee
for reasons unrelated to the substance of the bill.

The Department of Consumer Affairs worked closely with
Assemblywoman Tanner in drafting the original lemon law and since
its enactment has been very involved in monitoring its impact.
The department publishes a widely-distributed consumer )
information pamphlet ("Lemon Aid for New Car Buyers®") and advises
consumers with lemon law complaints. 1In 1985 the department
conducted a comprehensive study of the impact and effectiveness
of the lemon law, 1In its New Car Lemon Law Report and
Questionnaire (September 1985), the department noted a number of
ambiguities in the law and problems with the arbitration
programg, and identified possible legislative responses to these
concerns, A number of the department's suggestions were
incorporated into AB 3611 and this bill,

For instance, the lemon law does not state whether it is the
manufacturer or the buyer who is entitled to decide between a
replacement or restitution, Manufacturers would prefer to
replace a vehicle rather than make restitution, but a consumer
frustrated with having been gstuck with a "lemon" understandably
may prefer restitution.

The present law also does not specify what costs are
included when awarding restitution or replacement. Restitution
or replacement awards under current practice often do not make
the buyer "whole"™ (i.e., compensate him or her for expenses such
as sales tax, license and registration fees, and towing or rental
car costs).

The calculation of the offset for the buyer's use prior to
discovering the defect is a major source of disagreement between

2101
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buyers and manufacturers. A frequent complaint is that
manufacturers seek reimbursement equal to the offset for use of
commercial rental cars, which would be excessive and unfair to
the buyer.

Some buyers are being denied the remedies under the lemon
law because their vehicle is a "demonstrator” or "dealer-owned"
car, even though it was sold with a new car warranty.

The major grievance is that arbitration programs do not
comply with the Federal Trade Commission's Rule 703, which sets
forth minimum requirements for arbitration programs, or other
requirements of the lemon law. Consumer groups complain that the
FTC has failed to enforce Rule 703, FTC staff, however, state
that the FTC does not have the authority to enforce Rule 703
unless a manufacturer has violated the federal Magnuson-Moss
Consumer Warranty Act. (The Magnuson-Moss Act permits
manufacturers to establish arbitration programs to resolve
warranty disputes. If a manufacturer opts to use an arbitration
program, the program must comply with the standards in Rule 703.
The FTC states that a manufacturer who fails to comply with Rule
703 is not subject to FTC enforcement action unless the
manufacturer also has violated the Magnuson-Moss Act,)

Specific Findings

AB 2057 would establish a state program for certifying
third-party dispute resolution processes, specify requirements
for certification, and allow courts to award treble damages to
buyers of lemon cars under limited circumstances.

A. Certification

AB 2057 would require third party dispute resolution
programs used for arbitration of lemon law cases to be certified
by the Bureau of Automotive Repair (BAR). The BAR would be
required to review the application for certification and conduct
an onsite inspection to determine whether the proqram is in
"substantial compliance” with the terms of this bill. If the
program is not in substantial compliance, the BAR would deny
certification and state in writing the reasons for the denial and
the modifications necessary to obtain certification. The BAR
would be required to make a final determination whether to
certify a program within 90 days after receiving the application.

The BAR would be required to review the operations and
performance of arbitration programs annually to determine whether
the programs continue to be in substantial compliance with the
certification standards, If a program is no longer in
substantial compliance, the BAR would be required to issue a
notice of decertification, stating the reasons for the proposed
decertification and prescribing the modifications necessary to
retain certification. The decertification would take effect 180
days after the notice is served, unless the BAR determines, after
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a public hearing, that the modifications necessary to bring the
program into compliance have been made.

The BAR would be required to make at least two onsite
inspections per year, investigate complaints from consumers
regarding arbitration programs, and analyze representative
complaints against each arbitration program. The BAR would be
required to establish methods to measure customer satisfaction
and identify violations of this bill, including an annual random
survey of customers of the programs and analysis of the results.

The BAR also would be reguired to submit a biennial report
to the Legislature evaluating the effectiveness of this bill;
make available to the public summaries of the statistics and
other information supplied by arbitration programs; and publish
educational materials regarding the purposes of this bill.

The New Motor Vehicle Board (NMVB) would administer the
collection of fees, to be paid by manufacturers and distributors,
to fully fund the certification program. The BAR would be
required to determine the amount necessary to fund its
responsibilities under this bill and report that amount annually
to the NMVB.

Manufacturers and distributors would be assessed a fee, not
to exceed $1 per vehicle sold, leased or distributed in
California during the previous calendar year, to be paid to the
DMV to fund the certification program. Fees would be deposited
into a newly-created certification account in the Automotive
Repair Fund and would be available to the BAR upon appropriation
by the Legislature.

B. Lemon Law Clean-Up Changes

Replacement/Restitution. The bill would give the h¥¥gz the
option to elect restitution instead of replacement of a “lemon.”
The manufacturer would be required to reimburse sales or use tax,
license and registration fees and incidental damages such as
reasonable repair, towing or rental car costs incurred by the
buyer. The manufacturer would be reimbursed by the Board of
Equalization for the sales tax (but not by the DMV for the
license and registration fees).

The replacement cost or restitution may be offset by the
buyer's use before the buyer delivered the vehicle to the
manufacturer for correction of the defect. The amount attributed
to the buyer's use would be determined by dividing the number of
miles travelled prior to the time the buyer first delivered the
vehicle to the manufacturer by 120,000, multiplied by the price
of the car. (According to the state Department of
Transportation, 120,000 miles is the average life expectancy of
an automobile ("The Cost of Owning and Operating an Automobile or
van," 1984).)

GA Gl
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Page 5

Disciplinary Action. If a manufacturer fails to honor a
decision of the arbitration panel, the BAR would be required to
notify the Department of Motor Vehlcles (pMV) for appropriate
enforcement action. Under current law, the DMV has the authority
to suspend or revoke the license of a dealer, manufacturer or
distributor who has willfully violated the terms and conditions
of any warranty responsibilities under the Consumer Warranty Act,
which contains the New Car Lemon Law.

"Demonstrator"™ Vehicles. The bill includes within the
protection of the lemon law dealer-owned vehicles and
"demonstrator" vehicles sold with a manufacturer's new car
warranty.

Resale of a "Lemon". The manufacturer may not re-sell or
re-lease a "lemon" unless the defect has been corrected and is
disclosed to the new buyer or lessee, and the manufacturer
warrants that the vehicle will be free of that defect for one
year. (This provision applies only to vehicles which are bought
back by the manufacturer as "lemons" pursuant to the Lemon Law
not those which are transferred back to the manufacturer for any
other reason).

Assertion of "Lemon Presumption”. The vehicle buyer may
assert the "lemon presumption” in any civil action, including
small claims court, or any other formal or informal proceeding.

Qualified Arbitration Program. The bill amends the
definition of what constitutes a "qualified” third party dlspute
resolution process for lemon law disputes. Current law defines a
"qualified third party dispute resolution process" as one which
complies with the FTC requirements for informal dispute
resolution procedures contained in the Commission's Rule 703;
that renders decisions which are b1nd1ng on the manufacturer if
the buyer elects to accept the decision; that prescribes a
reasonable time, not to exceed 30 days, within which the
manufacturer must fulfill the terms of those decisions; and that
annually provides to the DMV a report of its audit required by
the Commission's Rule 703,

This bill would require dispute resolution programs to
comply with the FTC's Rule 703 as those requlations read on
Januarv 1, 1987 and delete the requirement that manufacturers
provide to the DMV a report of their audit (which none of them
have done anyway). In addition, this bill would:

o Require arbltrators to be instructed in and have copies of
rules governing lemon law arbitration decisions (i.e., the
FTC's Rule 703, Commercial Code provisions concerning the
computation of damages, and the lemon law itself).

o Require arbitration panels to "take into account” specified
federal and state remedies in lemon law cases, and authorize
arbitration panels to order any other equitable remedy
appropriate under the circumstances of the case.

PE
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0 Require the manufacturer to comply with an arbitration order
for replacement or reimbursement.

o Provide, at the request of the arbitrator or a majority.of the
arbitration panel, an independent inspection of the vehicle at
no cost to the buyer.

o Prohibit arbitrators deciding a dispute from being a party to
the dispute, and prohibit anyone else (including an employee,
agent or dealer for the manufacturer) from participating .
substantively in the merits of the dispute unless the buyer 1is
allovwed to participate also.

Treble Damaqes. This bill would authorize the court in a
lemon law case to award treble damages to a "lemon"™ buyer if the
manufacturer fails to rebut the "lemon presumption” and the .
manufacturer does not maintain an arbitration program which is in

substantial compliance with the lemon law certification
standards.

Complaint Mediation. Existing law gives the NMVB the
authority to "arbitrate amicably or resolve" any honest
difference of opinion or viewpoint between any member of the
public and any new motor vehicle dealer or manufacturer. This
bill would specifically give the NMVB the authority to mediate

any such difference of opinion, including, by inference, a lemon
law complaint.

In addition, the latest amendments to this bill incorporate
the substance of AB 1367 (Tanner), which also would amend the New
Car Lemon Law (the Department of Consumer Affairs prepared an
enrolled bill report recommending signature of AB 1367 but the
bill has since been placed on the inactive file), and is double-
joined with AB 276 (Eaves) which, like AB 2057, amends the
Revenue and Taxation Code.

The bill also appropriates $25,334 to the Department of
Motor Vehicles to computerize its billing system for collecting
motor vehicles fees from automobile manufacturers under this
bill. The appropriation is from the unappropriated surplus of
the New Motor Vehicle Board Account in the Motor Vehicle Account.
The New Motor Vehicle Board is not opposed to the appropriation
as it will be repaid in the next fiscal year from fee revenues
that will be collected beginning July 1, 1988. 'The DMV had
requested this appropriation.

Fiscal Impact

This bill calls for a new state program, to be administered
by the Bureau of Automotive Repair, and fully funded by fees paid
by manufacturers and distributors when they renew their licenses.

A fiscal analysis is attached. The analysis projects
expenditures of $281,000 for Fiscal Year 1988-89 and thereafter
and revenue of $300,000 based on a $.13-.16 assessment per
vehicle sold, leased or distributed in the state. Four PYs (a
Program Representative II, two Program Representatives I and onra
Office Technician (Typing) are projected). -
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Argument
Interested Parties
Proponents: Author (sponsor)
Cal-PIRG
Chrysler Motors
Consumers Union
Neutral: Automobile Importers of America

Department of Motor Vehicles
Ford Motor Company

Generzl Motors

New Motor Vehicle Board
State Board of Equalization

Opponents: None known

1

Proponents argue that AB 2057 addresses various problems in 1
the new car lemon law, enacted five years ago. For instance,
under the lemon law, owners of "lemons" are required to use a
"qualified" arbitration process before they may resort to the
courts. However, the arbitration programs are either operated or
sponsored by the manufacturers and they have not provided a fair
and impartial process for consumers. In some cases, these panels
have failed to maintain "qualified™ programs and abide by
provisions of the lemon law and the Federal Trade Commission's
arbitration regulations. The panels often rely on experts
supplied by manufacturers. Finally, while the panels frequently
require one more repair attempt, they do not follow up to ensure
that the vehicle has been satisfactorily repaired.

ettt fltur g

In addition, costs such as sales taxes, license and
registration fees, and towing and rental car costs are not
reimbursed, and the amount the manufacturer may deduct for the ;
use of the vehicle from the replacement value is not specified
and often results in deductions which are calculated to the
advantage of the manufacturer and the detriment of the consumer.

Proponents argue that AB 2057 would help ensure that
consumers get a fair and impartial hearing in the arbitration
process. In sum, proponents argue that the bill contains the ‘
needed provisions to assure consumers stuck with "lemons®™ receive e
the compensation, rights and remedies to which they are entitled. H

There is no known opposition to the bill in its present
form, although some attorneys who represent consumers in lemon
law cases have expressed concern with amendments which were
negotiated with the automobile manufacturers to remove their
opposition (such as an amendment which allows manufacturers to
maintain certification if they are in "substantial"™ compliance
with certification standards). However, while the department is
sympathetic to their concerns, we note that the bill would not
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have passed without the amendments and do not agree that the
amendments will reduce existing protections.

The Bureau of Automotive Repa1r supports the concept of the
portion of the bill giving it certification and decertification
powers but has expressed concern that its power to decertify does
not constitute enough of a "hold"” on a potentially recalcitrant
manufacturer. It would seem, however, that a threat to institute
decertification proceedings, if communicated honestly and with
valid reasons, ought to be enough to induce the manufacturer to
make any needed changes. In addition, the DMV would be empowered
to suspend or revoke the license of a manufacturer who repeatedly
fails to honor the decision of an arbitration panel.

The Department of Consumer Affairs has recommended (but not
received) a "support” position on this bill,

Recommendation

The Department of Consumer Affairs recommends that this bill
be SIGNED,

At present, there is no way for a buyer to determine whether
an automobile manufacturer's arbitration program complies with
the present legal requirements contained in FTC Rule 703 and the
California lemon law., By providing for certification by a state
agency, buyers will be reasonably assured that an arbitration
panel is operat1ng in compliance with the law. In addition, the
bill provides a number of necessary clarifying and fine-tuning
amendments to the lemon law,

NOTE: The concurrence vote on AB 2057 (September 10, 1987)
was 56-22. Twelve Republicans voted for concurrence and all
other Republicans voted against it. The Republican concurrence
analysis recommended a "no" vote. The department believes that
the caucus analysis (copy attached) presents only one side of the
issue, and we would like to respond to the concerns raised
therein,

First of all, the analysis does not acknowledge the serious
problems with the current arbitration programs. As stated
earlier under Background, the department conducted an extensive
investigation of lemon law arbitration programs and found a
number of problems with the way they are run. We believe that
these problems need attention; consumer complaints to this
department and other consumer protection agencies indicate a high
level of dissatisfaction and a lack of faith in the present
programs.

The lemon law gives consumers and manufacturers an
alternative to court action to resolve lemon law problems. This
is designed as much for the benefit of the manufacturer as the
consumer; however, the analysis implies that this is to the
consumer’'s and not the manufacturer's advantage. However, the
lemon law provides - at the insistence of the manufacturers in
negotiations on the original lemon law - that if the manufacturer
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has an arbitration program (and virtually all of them do), a )
consumer must submit the complaint to the arbitration panel prior
to attempting to assert his or her rights in court.

Currently, these programs are not "overseen" by anyone.
Their decisions are often biased in favor of the manufacturer.
The arbitrators may not be trained in the rights and remedies of
the lemon law (for instance, the Better Business Bureau, which
handles lemon law cases for General Motors and most of the
importers, has stated publicly that they purposelv do not train
their arbitraters in the lemon law), and their decisions often do
not confer the rights and remedies in the lemon law. This
practically negates the effectiveness of the lemon law and leaves
the consumer with the unhappy choice of pursuing legal action
(which few want or can afford) or with no recourse (i.e., taking
a2 loss on the car).

Second, the analysis states that new car buyers will have to
pay for the certification. While this is true (the manufacturers
actually have to pay the assessment but it will probably be
passed on to the consumer by way of a higher sticker price), the
bill limits the amount assessed to not more than $1.00 per
vehicle. We believe this is an insignificant cost to help ensure
that consumers will have fair recourse if the car they purchase
turns out to be a lemon. In addition, the department's fiscal
analysis indicates that a much lower fee ($.13 - $.16 per
vehicle) will be adequate to fund the program (and in fact may
resu%t in a surplus which would be carried over to the next
year).

Third, we disagree that the bill will create a bureaucracy.
The Bureau of Automotive Repair's functions are limited under the
bill, and ongoing certification functions would not require a
great increase in PYs (our fiscal analysis indicates that four
PYs will be needed to run the certification program).

Fourth, as to the treble damages provision, that provision
has been significantly amended and the manufacturers are no
longer opposed to it. The analysis states that the "triple (sic)
damage provision is onerous." However, the manufacturers would
not sign off on an onerous provision. The provision ig very
limited now. Recent amendments reduced the standard of
compliance with certification standards to "substantial"
compliance and made an award of treble damages discretionary with
the court. Only in the most abusive circumstances by a
manufacturer is that provision likely to be enforced, and only by
those few consumers who have the financial capability to bring an
action.

Fifth, we also question why this bill would create more
legal costs for manufacturers. In keeping with the intent of the
original lemon law, this bill is designed to reinforce viable
alternatives that consumers and manufacturers can use to resolve
complaints outgside the court system. If anything, this bill is
designed to decrease the possibility of court action b¥ a
dissatisfied consumer because it would improve the arbitration
process.
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The fact is that very few consumers have the capacity or
desire to be involved in legal action with a manufacturer. Also,
there are very few consumer attorneys who are willing or able to
represent consumers in lemon law cases. Legal recourse is an
undesirable option for a consumer because the costs, frustration,
delays and legal action are much more of a burden on the consumer
than on the manufacturer.

Last, the reason the automobile manufacturers do not oppose
the bill now is that the bill has been moderated to such an
extent that they now consider it to be a reasonable approach {(and
far less onerous than the kinds of legiglation they are ?
confronting in several other states), 1In addition, it would be
v_eved as unresponsive to serious and prevalent complaints about
defective new cars if they continued to oppose the bill after all
of the concessions have been made.

In summary, the evidence is that the programs are not
working according to the requirements in the law and there is no
viable method to ascertain whether the programs meet certain
required standards. Having poor quality programs that do not ;
meet the standards bears heavily on a consumer who may be making 3
payments on a new car, meanwhile not being able to use the car
and having no alternate mode of transportation other than a
rental car. One of the purposes of certification is to assure
consumers that these programs meet the standards. These are
programs which the law requires consumers to use prior to
asserting their rights by private legal action. We therefore
feel that consumers are entitled to assurance that the programs
themselves are being conducted in conformance with the law.
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FISCAL ANALYSIS OF LEGISLATION

DUE DATE: September 21, 1987 DATE ASSIGNED: Septemher 11, 1987
Prepared by: Mary Howard (Bill #) AB 2057
Phone Number: 324-8041 {Author} Tanner

)
Approved by: Cjé_’ Date Approved: 9///@//

FISCAL ANALYSIS AS INTRODUCED/AMENDED/ENROLLED September 4, 1987

{Short Title) BAR: Certification of Third Party Dispute Resolution Process

Analysis and fiscal assumptions (& justification for identified expenditures):
See Attached

gf
O -
o
=4
SUMMARY OF FISCAL IMPACT: =
LI
Minor fiscal impact. Can be absorbed within existing resources. 2 _
XX No change from prior fiscal analysis of _6/8/87 . See attached. -
{Date Approved) ,:
No fiscal impact. “
(other:)
.
®171788 - 6/30/88 5
19 - 1988 -89 A ONGOING
EXPENDITURES  § $ _ 281,000 $ 281,000
REVENUE $ $ 300,000 $ 300,000
NET IMPACT 5 s _ 19,000 s 19,000
PROGRAM COQLACT: Shirley Stiles PHONE NUMBER: 366-5118
PROGIAM CONCURS!: YES ___ NO _X  (If no, note differences as appropriate.)
#* Burcau anticipates minor costs that will be absorbed within. :
The Bureau estimates expenditures of $360,000 which includes estimated enforcemen :
.with increase revenue of $460,000. PE . "a-
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DEPARTMENT OF CONSUMER AFFAIRS
Fiscal Analys!s of Leglislation
AB 2057 !Tanner)

Amended 9/4/87

Page 2

This amendment provides that $25,334 be approp! ated to reirvurse
the New Motor Vehlcie Board for its expenses In .impiementincs
Section 9889.75 of the Business and Professions Code., This
amount, plus Interest, shail be repaid from the Certification
Account in the Automotive Repalr Fund. Although this money v: ||
come from the Automotive Repair Fund, It Is a one-time
approprilation and is to be pald back during the 1988/839 F 'zscal
Year. Also, the Fund wiil be reimbursed money through the fees
collected by DMV from manufacturers, etc., for the sale of motlcr
vehiclies. These fees are established by the Bureau of Automotive
Repalr, and It estimates that enough revenue wi!l be coliected
durlng 1988/89 to cover the $25,334.

Therefore, thls amendment does not change the fiscal Impact to
the Bureau.
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ARTHESET OF CON- - AFPPAIRS

; * PISCAL ARALYSIS OFr ' _SLATIOR

LUE DATE: May 27, YO8R7 .. ASSIGNED: oy 27,
I'repared by: Ernesto Hidalgo {Bill @) AB 2057
none Number: /1ﬁztb338 — {(2uthor) Tanner
o K}y ) %

Approved by: | | Date Approved: é;/g
Y AL

FI1SCAL ANALYSIS AS iNF®ICNCED/AMENDED/ENEULLETN May 13, 1987

{Short Title} BAR: Certification of Third Party Dispute Resolution Procees

Analysis and fiscal assumptions (& justification for identified expenditures):
(See attached)

SUMMARY DF PISCAL IMPACT:

Minor fiscal impact. Can be absorbed within existing resources.
-¥o change from prior fiscal analysis of « Bee attached,

(Date Approved)

¥o fiscal impact.

X {other:) Expenditures are proiected as of 1/1/88 when the bill becomes effective.

Revenue, however, is not collected until 7/1/88. ‘The Bureau will absorb the firsi
six months of exnenditures within its existing resources.

a “i.§1/88:6/30/88 19 88 - 89 ONGOING
EXPENDITURES $ $ 281,000 $ _281.000
REVENUE $ $ _300.000 M N D o
NET IMPACT $ $ 19,000 $ 14,000
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vz) Program Pen. 1

Subtor:

SALARY SAV1INGS
RETIREMENT
OASDI

HEALTH

DENTAL

VISION CARE

WORKERS COMPENBATIGNH
Rounding
TOTAL PERSONAL SERVICES

OPERATING EXPENSES

GENERAL EXPENSE
PRINTING
COMMUNICATIONS
POSTAGE

TRAVEL

PACILITIES OPERATION

INVESTIGATIONS
INSPECTIONS

ATTORNEY GENERAL

OAR

CONS. & PROP. SVCS.

DATA PROCESSING
EQUIPMENT
PRO-RATA
TRAINING
ROUNDING

TOTAL OPERATING EXPENSES

TOTAL EXPENDITURES
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& 2, S & Ub 61,959 0,960
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e [ = (113.248) (113,244)
8 54 S $§ _-5.662 $ _-5.662
e 15,457 17,496 17.496
€ 7.15% B.097 8,097
€ _ $158/mc. 7.584 7.584
e _ % 29.07/mo. 1,395 1.395
e _ 3% 6.G)mo. 288 288
€ _.0113-.0062 1.1 1,184
374 374
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REVENUE WILL INCREASE BECAUSE of charser to autvmotive manufacturers for each vehicle sold.
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DEPARTNI " Y COEsSUNE - VAIRS

Fiscal Ai....:.sis of Lec. tion
AB 20857 (v-nner), Ament t May 13, 5
Page §2

AB 2057 proposes to revise those pr.visions of the law relatca to
warranties on new motor vehicles tc require a manufacturer or its
representative to replace the vehicles or make restitutzion if
unable to conform the vehicle to the applicable exprexs
warranties after a reasonable number of attempts. It prcpos<es
that the Bureau of Automotive Repair (BAR) certify a thiréd party
dispute resolution process. This is similar, in most respects,
to last years AB 3611 which enactec the Automobile Warranty
Arbitration Program Certification Act (Lemon Law). A thorough
review of AB 2057 reveals that the provisions are the same as
those provided in AB 3611.

The analysis completed last year on AB 3611 (attached) projected

that $293,000 and 4 P¥s would be needed on an ongoing basis and

that the cost would be offset by an expected revenue of $300,000

derived from an assessment of 13¢ per vehicle sold to be paid by

the manufacturer which would be collected by DMV and disbursed to

BAR. The Budget Office is projecting that the fiscal impact of

AB 2057 will be similar to the costs projected in the analysis of

AB 3611. However, revenue will not be collected until July 1, &
1988 and the program is anticipated to commence January I, 1988. 2
The Bureau has projected that the costs during this six month

span can be absorbed by existing resources.




SIGN MESSAGE
AB-2057 (Tanner)

I have approved AB 2057 which provides additional consumer protection
regarding the purchase of new vehicles,

This bill proposes several changes to the "Lemon Law" passed by the
Legislature in 1982 which provide a dispute resolution mechanism for consumers
to seek recompense for faulty and irreparable automobiles. This measure
appropriately addresses several inadequacies in the restitution to consumers
for their documented claims under the law. However, it includes provisions
which would add to the cost of consumers by requiring an agency of the State
to certify a dispute resolution program which may expand its oversight beyond
the bounds of its primary mandate. .

22

I am, therefore, asking the Department of Consumer Affairs to monitor this_
process for one year and report back to me by July 1989 with a recommendation
as to the continuance of the certification program.

ey, 2115




- YETC MESSAGE

AB 2057 (Tanner)

To the Members of the California Assembly.

I am returning AB 2057 without my signature. This measure proposes to make a
number of changes to the laws concerning defective automobiles. The bill
would clarify the rights of buyers of "lemon" cars, expand the protections of
our new car lemon law to include "demonstrators” and protect against the

reselling of vehicles found to be fundamentally defective.

As worthwhile as these changes are, however, the bill also requires direct
involvement by the state in the third-party dispute resolution programs
offered by vehicle manufacturers. There appears to be little evidence to
support the need for our intervention, especially to the degree mandated by
this legislation. If problems develop with the operations of these
non-governmental dispute resolution forums, existing laws are adequate to

protect the interests of consumers.

Cordially,

George Deukmejian
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AB 2057 (Tanner)
9/9/87

ASSEMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION
REPUBLICAN ANALYSIS

AB 2057 (Tanner) -- LEMON LAW - PART II
Version: 9/4/87 Vice Chairman: Larry Stirling
Recommendation: Oppose Vote: 2/3 (Appropriation)

Summary: Requires Bureau of Auto Repair to "certify”
arbitration panels created by the original "Lemon Law."
Requires charge on new cars to pay for process. Also allows
treble damages for any consumer who sues and wins against any
auto manufacturer who does not have a "certified" arbitration
panel; or treble damages for any consumer who proves that his
arbitration panel willfully did not follow procedures laid
out in this bill. Fiscal effect: Tax of up to $1 per new
car sold in state. Estimated revenue: up to $300,000 a year.

Supported by CA Public Interest Research Group (CALPIRG)
{(Sponsor); Attorney General, Chrysler. Opposed by None on

File (Auto Importers of America, FORD, GM are Neutral.) <2
Governor's position: None on file.

Comments: The author claims the present voluntary "lemon
law" process is not working. Her answer is to make it better
by turning it over to the government ~- that paragon of
5 efficiency and consumer protection.
( V”*c *i? Today, if you have a "lemon," you can go to the
0\0 6”“1 manufacturer, who then convenes an arbitration panel. If the
7 panel rules against you, you can still go to court. If the
0” ‘} panel rules in your favor, the car company cannot appeal.
ny But the author is concerned that there is something
inherently unfair about the manufacturer paying for the
arbitration panel so she wants the government to "certify”
that they are fair. (General Motors and virtually all the
importers subcontract with the Better Business Bureau for
arbitration.)}

This bill will put the state in the business of
"certifying” the procedures -~ and new car buyers get to pay
for this bureaucracy. The result could be the same problems
we have with our legal system and our regulatory agencies --
endless litigation, lots of government employees and huge
backlogs., Ironically this legislation comes at a time when
the courts and the regulatory agencics are turning to
voluntary arbitration to alleviate those problems.

In addition to creating a new bureaucracy, this bill also
allows unsatisfied customers -- in certain circumstances =--
to sue and collect triple damages (and attorney's fees).
This is the section the auto companies originally objected
to. But in the Senate, the author limited the awarding of
triple damages, thus removing opposition from the auto
companies. WNevertheless, the triple damage provision is
onerous.

Auto company lobbyists admit that this law will cost the
auto companies more money in legal and administrative

expenses -~ a cost that will be passed onto the consur o ..

2117 .




But they are neutral because they think opposing this bill
would be bad P.R.

Assembly Republican Floor Vote -- 6/22/87
(54-20) Ryes: Bradley, Felando, Frizzelle, Grisham,
Hansen, Kelley, Leonard, Leslie, Statham,
Stirling
Noes: (20) All Other Republicans
Senate Republican Floor Vote -~ 9/8/87
(39-0) Ayes: A1l Republicans
Consultant: John Caldwell




THIRD READINC .

Bill No. AR 2057
SENATE RULES COMMITTEE
Author: Tanner (D) E
Office of
Senate Floor Analyses Amended: 9/4/87 in Senate
1100 J Street, Suite 120 .
445-6614 Vote Required: 2/3
Committee Voles: Senate Floor Vote:
J1igg: APPDA
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3 . SUBJECT: Warranties: new motor vehicles

SOURCE: Author

DIGEST: This bill provides that the vehicle manufacturers' voluntary dispute
resolution procedures be replaced by a state certified dispute resolution
process.

1IN

This bill also provides that should a vehicle manufacturer be liable to a buyer
for treble damages and attorney's fees.

ANALYSIS: Existing law imposes various duties upon manufacturers making express
warranties with respect to consumer goods, including the duty to replace the
goods or reimburse the buyer, as specified, if the goods are not repaired to
conform to those warranties after a reasonable number of attempts., Existing law
also prohibits a buyer of such goods from asserting a presumption that a
reasonable number of attempts have been made to conform a new motor vehicle, as
specified, unless the buyer first resorts to a third party dispute resolution
process, as defined, following notice that such a process is available.

This bill would revise the provisions relating to warranties on new motor
vehicles to require the manufacturer or its representative to replace the
vehicle or muke restitution, as specified, if unable to conform the vehicle to
the applicable express warranties after a reasonable number of attempts, The
bill would, on July 1, 1988, revise the definitions of "motor vehicle," "new

: . motor vehicle,” and "qualified third party dispute resolution process" and
define the term "demonstrator" for these purposes, and require the Bureau of
Automotive Ropnir to establish a program for the certification of third party

CONTINUEI
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AB_ 2057
Page 2

‘ dispute resoluticn processes pursuant to regulations adopted by the New Motor

: Vehicle Board, as specified. The bill would prohibit the sale or lease of a
motor vehicle transferred by a buyer or a lesser to a manufacturer for a
nonconformity, except as specified.

The bill would, on July 1, 1988, create the Certification Account within the
Automotive Repair Fund, to be funded by fees imposed on manufacturers and
distributors and collected by the New Motor Vehicle Board, to be expended upon
appropriation by the Legislature to pay the expenses of the bureau under the
bill,

Existing law authorizes the award of court costs and attorney's fees to consumer
who prevail in such actions, and would also require the award of civil
penalties, including treble damages, against certain manufacturers. Existing
law provides for the disposition of moneys in the Retail Sales Tax Fund.

This bill provides that $25,334 be appropriated from deposited funds, as

specified, in the Motor Vehicle Account in the State Transportation Fund to the

New Motor Vehicle Board for the purpose of reimbursing the Department of Motor
= Vehicles.

This amount will be repaid, plus interest, from the certification account in the
Automotive Repair Fund.
e The purpose of this bill is to improve protections for vehicle purchasers under
‘ the existing lemon law.
Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the applicable
- warranties after a reasonable number of attempts, must either replace those

goods or reimburse the buyer. In 1982, the law was amended by AB 1787 (Tanner),
commonly referred to as the lemon law. Specifically, it:

-- Defines '"reasonable number of attempts" for new motor vehicles as either four
or more repair attempts on the same major defect, or, more than 30 days out
of service for service/repair of one or more major defects, within the first
year or 12,000 miles of use.

-~ Requires a huyer to notify the manufacturer directly of a continuing defect
and to usc¢ » dispute resolution program meeting specified minimum standards
prior to aunserting the "lemon presumption’ in a legal action to obtain a
vehicle replacement or refund.

-- Defines the "lemon presumption' as the ''reasonable number of attempts" in the
paragraph above,

~= This bil! would amend and clarify the lemon law. It would establish a
structure for certifying third-party dispute mechanisms, requirements for
certificatton and provide for treble damages and attorney's fees to consumers
who obtain a judgement against a manufacturer who does not have a certified

. lemon law arbitration program.

CONTINUED
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AB 2057
Page 3

This bill would:

a)

b)

c)

d)

e)

£)

g)

h)

Require the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection warrants; notify the
Department of Motor Vehicles (DMV) of the failure of a manufacturer,
distributor, or their branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified programs; and, submit a
biennial report to the Legislature evaluvating the effectiveness of the
program.

Authorize BAR to charge fees to be collected by the New Motor Vehicle Board
(NMVB) in the Department of Motor Vehicles (DMV), beginning July 1, 1988,
from specified NMVB licensees, not to exceed $1 (one dollar) for each new
motor vehicle sold, leased, or distributed in California. The fees would be
deposited into the Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer were unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specify what would be included in the replacement and refund option.

-=- In case of replacement, the new motor vehicle would be accompanied by all
express and implied warranties. The manufacturer would pay for, or to,
the buyer the amount of any sales or use tax, license and registration
fees, and other official fees which the buyer would be obligated to pay
in connection with the replacement, plus any incidental damages the buyer
would be entitled to including reasonable repair, towing, and rental car
costs.

-- In case of restitution, the manufacturer would pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer would be
determined as prescribed and could be subtracted from the total owed to
the buyer.

Clarify that the vehicle buyer could assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding,

Set forth a qualified third party dispute resolution process and require
compliance with the minimum requirements of the Federal Trade Commission
(FTC) for informal dispute scttlement procedures as defined on January 1,
1987,

Amend the definition of a "new motor vehicle” which is covered by the lemon
law to include dealer-owned vehicles and demonstrator vehicles.

Prevent a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems were
disclosed, the problems were corrected, and the manufacturer wnrranted that
the vehicle is free of those problems for one year.

CONTINUF™
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I AB 2057

Page 4

Require the Board of Equalization to reimburse the manufacturer in an amount
equal to the sales tax pald for vehicles for which the manufacturer provided
the specified refund to the buyer.

j}) Provide for awards of treble damages and reasonable attorney's fees and
costs 1f the buyer were awarded a judgement and the manufacturer did not
maintain a qualified third party dispute resolution process as established
by this chapter, wirth specified exceptions.

The author worked with the Ford Motor Co., General Motors, and Honda, as well as
Automobile Imporiers of America, to amend this bill to remove their opposition.

These companies are now neutral.

Prior Legislation

AB 1787 (Tanner), Chapter 388, Statutes of 1982, passed the Senate 28-4,

AYES (28)—Senators Ayala, Beverly, Boatwright, Campbell,
Carpenter, Davis, Dills, Ellis, Foran, Greene, Holmdahl, Johnsen,
Keene, Marks, Mello, Montoya, Nielsen, O'Keefe, Petris, Presley,
Rains, Robbins, Roberti, Russell, Sieroty, Stiern, Vuich, and Watson.

NOES (4)—Senators Richardson, Schmitz, Seymour, and Speraw.

FISCAL EFFECT: Appropriation: Yes Fiscal Committee: Yes Local: No

SUPPORT: (Verified 9/4/87)

Attorney General

Chrysler Corp.

Motor Voters

California Public Interest Research Group
Consumers Union

ARGUMENTS IN SUPPORY: The purpose of this bill, according to the author, is to
strengthen the existing lemon law, to eliminate inequities that have occurred
from that law's implementation and to ensure that owners of sericusly defective
new cars can obtain a fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car buyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regarding
-defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time limit); unequal access to the arbitration process; and
unreasonable decisions that do not appear to exhibit knowledge of the lemon
law's provisions or provide an adequate amount of reimbursement even when a
refund decision Ie ordered.

CONTINU™
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AB 2057
Page 5
: _. ASSEMBLY FLOOR VOTE:
Amembly Bill No. 2057 passed by the followlng‘vote
AYED—BS
Agnes Eastin H:ﬁﬁ Roos
Areles . Baven - . e i . M&.!_M.
Bexzie . Elder qa o0 Johmston Sher
Bates Farr Katz . Speier . ;
Brediey Felmdo Kellay-  °© ~ Statham i% i
Broozan S r.; ; Kﬂu :: ‘. w m"ﬂ)”: 3
1. 'ftﬂ-‘ - g “ hﬁ ] (-'t .
Camphiey:” oo £ S m-ﬁ‘ 3
Clute Hannigen Margolm Waters, Muune :
Condit Hansen ooTe Waters, Norman
Connslly Harris O’Connell Mr, ;
Cortess Hauser Peace A :
Costa Hayden . - Polanco - LR :
All " Ferguscon Mountjoy :
Bldc:r F:IBB {mr Nolan :
Br Dennis glﬁ.wy ) right £
OWTL 3
Chandler - Johnson g m Wyman :
Bill ordered transmitted to the Senate. %
RJG:1m 9/4/87 Senate Floor Analyses ;
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

Date: Beptemher 10, 1987

Bill No: _Aggemblvy Bill 2057 Date Amended: 9/4/87
Author: Tanner ' Tax: Saleg and Use
Position: Neutral ' Related Bills: AB2050/SB7]1
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
. ' ~
[ 1] We are following the bill but have no comment on its )=
: present form. o
5 (o]
[x] The current amendments do not affect our previous §~
analysis. e
[X] See Comments "
o
] S
COMMENTS ; i
]
The September 4, 1987 amendment incorporates certain 5
provisions of Assembly Bill 276 in order to prevent thig biill =
from chaptering out the amendments made by Agsembly Bill 276 in =
the event that it is enacted prior to Assembly Bill 2057. g
: =
3
2]
O
L
-
S
=
| )
‘::

Please direct further inquiries to: rgaret Shedd Boatwright
- (322-32756) M
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DEPARTMENT BILL NUMBER

Finance AB 2057
AUTHOR AMENDMENT DATE
Tanner September 4, 1987

SUBJECT

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for defective vehicles. The New Motor Vehiclie Board (NMVB) is
required to administer the collection of fees to fund costs incurred by BAR
from the certification activity., Fees would be deposited in the Certification
Account of the Automotive Repatr—Fund cut. of which program costs would be .
funded. The bill is double joined with AB 276.

SUMMARY OF REASON FOR SIGNATURE

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increases in costs to the State.

FISCAL SUMMARY--STATE LEVEL

o =0 (Fiscal Impact by Fiscal Year)

Code/Department LA (Dollars in Thousands) g
Agency or Revenue co Code N
Type Rv FC 1987-88 FC 1988-89 FC 1989-90 Fund 3
0860/BOE S0 S $0.5 S 1 S $1  001/GF =
1149/Retail Sales S
and Use Taxes RV U -73 U =145 U -145  001/GF =

1150/BAR S0 C 158 C 293 C 293  499/Cert.
. Acct. , W
1200/Mis. Fees RV U 150 U 300 U 300 499/Cert. E
Acct. o
2740/NMVB SO0 A 25 - ——  Q44/MVA/STF @
5300/DMY RV - U 26 044/MVA/STF =
1150/BAR RV w— U -26 --  499/Cert. =
Acct. =
Impact on State Appropriations Limit--Yes =
|_
ANALYSIS %
A. Specific Findings @
Under current law, the New Motor Vehicie Board (NMVB) in the Department of NS
Motor Vehicles (DMV) is required to, among other things, hear and consider }P
. appeals by a new motor vehicle dealer, manufacturer, manufacturer branch, A
distributor, distributor branch, or representative, from a decision ®

arising from the department. Current Taw authorizes the NMVB to require
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

(Continued)
RECOMMENDATION: Department Director Date
Original Signed By
Sign the biil. Rlosare ngo ot 7t SEP 19 1987
iPrincipal Apalyst Date Program Bddget Manag Date Governor's Office
ﬁbﬂﬂ (223;‘5. Baker Wallis L.{ C] Z?C£L,f§r A&j} Position noted

Position approved
/m\' 7/’0&7 ﬂf,bl ﬂ/? Position disapproved
CJ:BW1/0064A/1045C AR 1T date: ~ -

EMROLLED BILL REPORT Form DF-44 (Rev Q3/87
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(2)

BILL ANALYSIS/ENROLLED BIiL REPORT--(Continued) _ Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner September 4, 1987 AB 2057

ANALYSIS

A.

Specific Findings (Continued)

AB 2057 requires every manufacturer of new motor vehiclies, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund a new arbitration certification program and
creates the Certification Account within the Automotive Repair Fund for
deposit of those fees. The bill requires each applicant for a license to
pay a fee determined by BAR, but not to exceed %1 for each motor vehicle
sold or leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs

(DCA) is required to enforce and administer the Automotive Repair Act

which regulates the automotive repair industry.

AB 2057 requives BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified reqgulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle is repltaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer for, or the manufacturer may reduce the amount
of restitution by, an amount directly attributable to the use of the
vehicle by the buyer.

{Continued)

CJ:BW2/0064A/1045C

(800) 666-1917
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(3)

BILL ANALYSIS/ENROLLED BILL REPORT--{Continued) __Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner September 4, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language simitar to this bill, including the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

o 5B 228 {s a current bi11 that would extend warranty or service

"~ contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence., The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove this estimate. We assume
$10.000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x__ $600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue loss to the General
Fund.

CJ:BW3/0064A/1045C

(800) 666-1917

%4/ LEGISLATIVE INTENT SERVICE
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(4)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) _Form Df-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner September 4, 1987 AB 2057
ANALYSIS

B.

Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $25,000
in 1987-88, for which the bill contains a $25,000 appropriation from the
Motor Vehicle Account, State Transportation Fund. This amount, plus
interest at 10 percent per year for six months (5$1,250), is to be
transferred from the Certification Account, a new account in the
Automotive Repair Fund created by the bill, to the Motor Vehicle Account
in 1988-99. Ongoing costs will be absorbed within existing resources.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89% budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle s01d 1n 1987-88 and 1988-89,
respectively, or $300,000 annually will be reguired to fund the costs of
thls program.
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Legislative Analyst
August 28, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Senate August 25, 1987
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in Tast half of 1987-88

increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bil11) to implement a
dispute resolution certification
program; beginning in 1988-89, costs
would be fully offset by fees.

Revenye: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89,

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

This bi11 requires the Bureau of Automotive
Repair (BAR) to establish a program to certify third
party dispute resolution processes for automobiie
warranty disputes. The certification program would
bec operative July 1, 1988 and would primarily
involve vehicle manufacturers, distributors, and
dealers.>-Moreover, the bill also would change current

law pertaining to vehicle warranty procedures and
restitution. :

(£8/52/8 ‘uwy) [S0Z @Y
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AB 2057--contd -2-

Specifically, the bill:

¢ Authorizes BAR to revoke or suspend any
arbitration program if it does not meet
specified standards and requires the bureau
to (1) notify the Departwent of Motor
Vehicles (DMV) of failures of manufacturers,
distributors, or their branches to comply
with arbitration decisions, and (2) provide
the Legislature with a biennial report
evaluating the effectiveness of the program.

o Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, Jeased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. These fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bi11 in the Automotive Repair Fund.

® Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.

al Effect

We estimate that the BAR would incur program
start-up costs of up to $158,000 in 1987-88 (half-year)
and increasing to $293,000 annually thereafter. -
Beginning in 1988-89, program costs would be fully

(800) 666-1917
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AB 2057--contd ~3-

offset by fees established by the bi11. According to
BAR, a 13 cent charge per vehicle would generate up to
$300,000 (13 cents times 2.3 million vehicles estimated
to be sold in 1987). The bill, however, does not

provide an appropriation to cover program start-up costs
in the Tast half of 1987-88,

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $25,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV.

The BOE would incur unknown, probably minor,
absorbable costs to.reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue Toss to the General Fund.

83/s8

(800) 666-1917

D5131

%%/ LEGISLATIVE INTENT SERVICE

(J
"



STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

August 27, 1987

Date:
Bill No: _Assembly Bill 2057 Date Amended: 8/25/87
Author: Tanner Tax: ___ Sales apnd Use
Position: Neutral Related Bills: AB2050/SB71
[ 1] We have no interest in the bill in its present form
and will not prepare an analysis,.
[‘] We are following the bill but have ne comment on its
present form.
[X] The current amendments do not affect our previous
analysis and we have no further comments.
[ ] See Comments
COMMENTS :

AT

AY o
Please direct further inquiries to: Margaget ﬁ-‘ Boatwright
(322-3276)_j£%&0
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Date: June 24, 1987
Bill No: Assembly Bill 2057  Date Amended: 6/11/87
Autheor:; _Tanner Tax: Sales and Use
Position:; Neutral Related Bills: AB2050/SB71
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
[ 1] We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis and we have no further comments.
{1 See Comments
COMMENTS :

STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

Y sene
Please direct further inquiries to: Mz; retézgkggepoatwright

0321F

(322-327
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STATE BOARD QF EQUALIZATION - LEGISLATIVE QFFICE

BILL ANALYSIS ACTION

Date: May 26, 1987
Bill No: Agsemblv Bill 2057 Date Amended: 5/13/87
Author: _Tanner Tax: Sales and Usg
Pogition: _Neutral Related Bills: AB2050/8B71
[ 1] We have no interest in the bill in its present form
and will not prepare an analysis.
[ ] We are following the bill but have no comment on its
- present form.
[X1 The current amendments do not affect our previous
analysis and we have no further comments.
[ 1] See Comments
COMMENTS :

Please direct further inquiries to: Mgﬁgtggt’sh ad Boatwright

0321F

(322-3276)
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ABENDBENTS TO ASSE¥SELY BILL NO. 2037
A5 AMENDED IN SENATE AUGUST 17, 1987

Asendaent 1
On page 5, lige 21, after "in" lnsgert:

subkstantial

Asendsent 2
Cn page 5, line 23, sfter "in™ insert:

sukstantial

Amendment 3
On page 6, line 14, after “survey"™ insert:

by the burean

Asendpent &
On page 7, strike out lines 27 to 29, inclusive,
and insert:

preceding calepdar year, and shall

Asendment 5
On page 14, line 7, after “orders" insert:

, under the terms of this chapter,

Amendaent 6
On page 14, strike out lime 17 and insert:

{G) Takes into sccoubnt, in rendering decixzionmns,
all legal and eguitable factors, including, but not
lisited to, the written warranty, the

Asepdaent 7
On page 14, line 22, strike out “and this
chapter®™ and insert:

this chapter, and any othez equitaktle considerations
appropriate in the circuastances

Amendment 8
Oon page 14, lines 34 and 35, strike out %, or an
employee, agent, or dealer for the mapsfactuarer;®™

Liz

70939 RUG2Q 1987 87232 18:24
EECOBD ¢ 30 Br: 2, 87 022220 PAGE WO. 1

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

L
B

7" 2135



70939
BECORD @ 50 BF: EX 87 022320 PAGE

Asendaent 9
On page 14, lipes 37 and 38, strike out "in
formml or informal discussions® and insert:

substantively in the merits of any dispute

Azendment 10
On page 14, linme 39, strike ost “equally® and

insert:

also. BHNothing in this paragraph prohibits any member of
an arbitration board from deciding a dispute

Aaepdment 11
On page 18, strike cut line 40, on page 15,
strike out lipes t to 12, inclusive, in lime 13, strike
out *{J)" and imsert:

(1)

Amnendaent 12
On page 15, lioes 36 and 37, strike out "as the
result of a monconforajity™ and insert:

pursuvant to paragraph (2} of subdivision (d)

Azendaent 13
On page 18, live 1, strike out the cosma and

insert:
and
Asendment 1%
On page 18, line 2, after the second *"and"
insert:

Ray recover

BO.

87232 18:24%
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R ————————...
Honorable Salily Tanner _ .

: Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY  RELATED BILLS AMENDMENT DATE
AB 3611 (1986) August 25. 1987

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repatr (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) 15 required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the

Certification Account of the Automotive Repair Fund out of which program costs
wouid be funded.

SUMMARY OF CHANGES

This version of the bi11) makes minor technical and wording changes from the
previous analysis of the RN 87 016489 version which do not change our position.

N~
SUMMARY OF COMMENTS §
(o]
This bill 1mproves remedies available to dissatisfied new car buyers under 8
current law at nominal increases in costs to the State. g\
[o0]
FISCAL SUMMARY--STATE LEVEL
: S0 (Fiscal Impact by Fiscal Year) "
Code/Department LA (Dollars in Thousands) )
Agency or Revenue co Code .
Type Rv FC 1987-88 FC 1988-89 Fc 1989-90  Fund i
0860/BOE 50§ $0.5 S $1 S ~$1  OO0V/GF —
1149/Retail Sales B
and Use Taxes RV U -73 U =145 | -145  001/GF =
1150/BAR S50 C 158 ¢ 293 C 293  499/Cont. 0
Acct, >
1200/Mis, Fees Rv U 150 U 300 U 300 499/Cont. 5
Acct. %
2740/DMV 0 C 33 C 7 C 7 054/NMVB E
|
Impact on State Appropriations Limit--Yes
N
N
‘::
[ J
POSITION: Department Director Date
Neutral Original Signed Byt
Ricterd Bay Av 27 Sl

rincipal Analyst ~ Date Program Budget Manager Date Governor's Office
i
(#1A223) R. Baker Na111§ k. Clark, Position noted

;6;4<?514Kﬁ/ .§?fzzﬁ7 f?&) R CIquf g7é¢5%7 Position approved
i e AT

Position disapproved
CJ:BW1/0064A/1045C by: date:

BILL ANALYSIS Form DF-43 (Rev 03787 Buff)
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) ] Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057

ANALYSIS

A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles (DMV) i3 required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to reguire
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVE on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the

‘Certification Account within the Automotive Repair Fund for deposit of

those fees. The bill reguires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affatirs
(DCA) 15 required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "ltemon Taw".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified requlations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who 1s unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to elther replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would reguire that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

(Continued)

CJ:BH2/0064A/1045C
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(3)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

There are a number of bills related to this issue inciuding the following:

o AB 3611 (1986) contained language similar to this bill, including the

requirements for reporting vehicles sold and c¢ollection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

o SB 228 is a current bil] that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

B. Fiscal Analysis
According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.
We have not been able to verify or disprove this estimate. We assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.
Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle X $600
Potential Sales Tax Refund $145,200
On this basis, we estimate an annual $145,000 revenue 1083 to the General
Fund.
CJ:BW3/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Cont!inued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner August 25, 1987 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter,

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill, These costs can be absorbed
within existing resources. :

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this

.proposed program. Therefore, we believe that any additional resources

should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,

respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C

(800) 666-1917

?F2140

/ LEGISLATIVE INTENT SERVICE

4?



AP
e/ 3

Loy

28u21
RECORD ¢

49 BF:

AMENDYENTS

AS AMENDED
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be one that does
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insert;
Complies
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insert:
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insert:
Frescriktes

on
insert;
Provides
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insert:
Requires

on
insert:
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13,

13,

14,
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14,

BN E7 016489

TD ASSEMBLY BTLL NO.

IR ASSEMBLY MAY

Azpendment 1
line 25, strike

Amendment 2
line 26, strike

Amendment 3
line 31, strike

Amendment 4
line 33, strike

Asendaent 5
line 37, satrike

Amendment 6

- e W W e

4 vemm—— N e

e

Substantive
2057
131, 1987
out *do" and insert:
out "Comply™ and
out "Render® and
out ®Prescribe® and
out "pProvide” and

line 4, strike out "Require™ and

Amendment 7

lire 10, strike out "Provide® and

Apnendment &

line 15, strike out "Render% and

87139 12:34
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28421 A7T1319 12:1314
RECCFD # 40 BF: RN B7 016489 PAGE NO. 2
Lenders

Asendment 9
on page 14, line 31, strike out "Obtain and
maintain®™ and insert:

Requires that no arbitrator deciding a dispute may be a
party to the dispute, or an employee, agent, or dealer for
the manufacturer; and that no other person, incluling an
employee, ageant, or dealer for the manutactuorer, nay Le
alloved to participate in formal or informal discussions
unless the huyer is allowed to participate equally.

() Requires that in the case of an order for
one further repair atteapt, a hearing date shall be
established no later than 30 days after the repair attewpt
has been made, to determine whether the manufacturer has
corrected the nonconforzity. The buyer and the
papufacturer shall schedule an opportunity for the
manufacturer to effect the ordered repair no later than 30
days after the order for the tepair is served on the
panufacturer and the tuver. If, at the hearing, it is
determined that the manufacturer did not correct the
ronconformity, the manufacturer shall te ordered to either
replace the motor vekicle, if the buyer consents to this
remedy, or to make restitution.

{J}) Obtains and maintains

-0 - _
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. Honorable 5ally Tanner _
+ Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER

State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY RELATED BILLS AMENDMENT DATE
AB 3611 (1986) RN 87 016489

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide

.restitution for manufactured defective vehicles., The New Motor Vehicle Board

(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF CHANGES

This version of the bill makes the following minor changes from the previous
analysis of May 13, 1987.

Strengthens the rules for arbitration and makes minor grammatical changes
which do-not change our position.

SUMMARY OF COMMENTS

This b111 improves remedies available to dissatisfied new car buyers under
current law at nominal increase in ¢osts to the state,

FISCAL SUMMARY--STATE LEVEL

S0 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue Co Code
Type Rv FC 1986-87 FC 1987-88 FC  1988-89 Ffund
0860/Bad. of Equal S0 - 5 0.5 S $1 Q01/Gen.
}1149/Retall Sales
and Use Taxes - U -%$73 U -$145 001/Gen,
1150/BAR 50 - C 158 C 293 499/Cont.
Acct.
1200/Misc. Reg. Fees RV - U 150 U 300 499/Cont.
Acct.
2740/Motor Vehicles S0 - C 33 C 7 054/NMVB
Impact on State Appropriations Limit--Yes
POSITION: - Department Director Date
Neutral Original Signed Bys
Richard Rey 5 JUN 02 18T
Principal Analyst Date Acting Prog. Budget Mgr. Date Governor's Office
‘6223) R. Baker Wallis L. Clark Vs ., Position noted
Al o f_«: P ~//: =~ Position approved
f\ hé'g - T w07 Position disapproved
CJ BWT/0064A/1045C by: date:
BILL ANALYSIS Form DF-43 (Rev 03/87  Buff)
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057

ANALYSIS

A, Specific Findings

Under current law, the New Motor Vehicle 8oard (NMVB) in the Department of
Motor Vehicles (DMV) is required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVEB to require
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

AB 2057 requives every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The bill requires each applicant for a license to pay a fee
?etergined by BAR, but not to exceed $1 for each motor vehicle sold or
eased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) 15 required to enforce and administer the Automotive Repalir Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially compiy with criteria adopted by the bureau or decertify
these programs which are not in substantial compliance, in accordance with
specified regulations. The bi1)l would require the bureau to monitor and
inspect the programs on a regutar basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, 1ncluding motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bil! would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

(Continued)

CJ:BW2/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued? Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057
ANALYSIS \
A. Specific Findings (Continued)

There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language similar to this bill, including the

requirements for reporting vehicles sold and coltection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

© SB 228 Vs a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

B. Fiscal Analysis
According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.
We have not been able to verify or disprove this estimate. We assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.
Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x__$600
Potential Sales Tax Refund £145,200
On this basis, we estimate an annual $145,000 revenue loss to the General
Fund.
(J:BW3/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENOMENT DATE BILL NUMBER
i Sane RN 87 016489 AB 2057

ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time- initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this bill's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs,
This provides for a program supervisor, one staff each in San Francisco
and tos Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and %0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BH4/0064A/1045C

(800) 666-1917

" 2146

/ LEGISLATIVE INTENT SERVICE

4?



Legislative Analyst
May 30, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in Tast half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) for the Bureau
of Automotive Repair to resolve
automobile warranty disputes; costs
after 1988-89 would be fully offset by
fees,

Revenue: 1. Up to $300,000 in fee revenyes
annually to the Certification
- Account beginning in 1988-89.

2. - Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers,

Analysis:

This bill requires the Bureau of Automotive
Repair (BAR) to establish a program for the resolution
of automobile warranty disputes. The program would
primarily involve vehicle manufacturers, distributors,
and dealers. Moreover, the bill would also change
current law pertaining to vehicle warranty procedures
and restitution.

(687910 "oN ¥21 % s8/¢€1/S wy) /502 av
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AB 2057--contd -2-

Specifically, the bill:

Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke
or suspend any arbitration program if it does
not meet specified standards, {(3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration
decisions, and (4) provide the Legislature
with a biennial report evaluating the
effectiveness of the program,

Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund, and

Requires the 5tate Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective
vehicle.

Fiscal Effect

The BAR indicates it would incur program start-up
costs up to $158,000 in 1987-88 (half-year) and
increasing to $293,000 annually thereafter. Beginning

(800) 666-1917
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AB 2057--contd -3-

in 1988-89, program costs would be fully offset by fees

established by the bill. According to BAR,-a 13 cent
charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The bill, however, does not provide an
appropriation to cover program start-up costs in the
last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV,

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8
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B R R EBEEBLLL

~ Homorable Sally Tanner _
. Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
., State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY RELATED BILLS AMENDMENT DATE
AB 3611 (1986) May 13, 1987

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF COMMENTS

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increase in costs to the state.

FISCAL SUMMARY--STATE LEVEL

. 50 (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue o : Code

Type Rv FC_ 1986-87 FC 1987-88 FC 1988-89 Fund
0860/Bd. of Equal <0 - 5 $0.5 § $1  001/Gen.
1149/Retail Sales

(800) 666-1917

ang Use Taxes - U -%$73 U -%145 001/Gen.
1150/BAR 50 - C 158 C 293 499/Cont.
. Acct.
1200/Misc. Reg. Fees RV - U 150 U 300 499/Cont.
. Acct.
2740/Motor Vehicles SO - C 33 C 7 0S4/NMVB

Impact on State Appropriations Limit--Yes

ANALYSIS
A, Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles {(DMV) is required to, among other things, hear and consider

/ LEGISLATIVE INTENT SERViCE

N
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch, :ff;
distributor, distributor branch, or representative, from a decision H

[

arising from the department. Current law authorizes the NMVB to reguire
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

{(Continued)
POSITION: Department Director Date
Neutral Original Signed Byy MAY 20 1987

Richard Rav
Principal Analyst Date Acting Prog. Budget Mgr. Date Governor's Office
(223)_R. %}ker Ha]Tis\L.'Cligﬁf? gf 57,// Position noted
_ Py by A C by Position approved
/ﬁ/ﬁf/eékuu/ﬂ//?7 ~/ " ‘5? Position disapproved
CJ:BW1/0064A/1045C by: date:
BILL ANALYSIS Form DF-43 (Rev 03/87 Buff)
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057

ANALYSIS

A. Specific Findings (Continued)

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The bill requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing

defects. Under current law the BAR in the Department of Consumer Affairs =
(DCA) is required to enforce and administer the Automotive Repair Act =i
which regulates the automotive repair industry. %
AB 2057 requires BAR to certify third party arbitration programs offered §
by auto manufacturers or other entities pursuant to current “"iemon Taw". ~
The lemon Taw provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or s
distributor. E
AB 2057 requires BAR to cert!fy automobile warranty arbitration prograis &
that substantially comply with criteria adopted by the bureau or decertify =
those programs which are not in substantial compliance, in accordance with P
specified requlations. The bill would require the bureau to monitor and <
inspect the programs on a regular basis to assure continued compliance. W
'_
Under current law, a manufacturer who is unable to service or repair 9
goods, including motor vehicles, to conform to applicable express g
warranties after a reascrable number of attempts, as specified, is w
required to either replace the vehicle or reimburse the buyer. -
S
AB 2057 provides that the buyer may elect restitution in lieu of ::‘"
replacement. The bill would require that when a vehicle is replaced or Syie
restitution is made by the manufacturer, the buyer may be required to e

reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

{Continued)
CJ:BW2/0064A71045C
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BILL ANALYSIS/ENROLLED BILL REPORT--{(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May i3, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language similar to this bill, including the
requirements for reporting vehicles sold and colliection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivaient amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

© SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

Fiscal Analysis

According to OMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove thits estimate. HWe assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle A x__$600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue loss to the Genaral
Fund. )

CJ:BW3/0064A/1045C
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057
ANALYSIS

B. Ffiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time Iinitial costs of $33,000
tn 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs {less than %1,000)
would be incurred as a result of this bili. These costs can be absorbed

within existing resources.

DCA and BAR staff estimate this bili1's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annually will be required to fund the costs of

this program.

CJ:BW4/0064A/1045C
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

' Date: May 11, 1987

(800) 666-1917

Bill No: assembly Bill 2057 Date Amended: 4/2R/87
Author: _Tanner Tax: Sales and Ugg
Position: Neutral Related Bills: AB2050/8B71
[ 1] We have no interest in the bill in its present form
and will not prepare an analysis.
[ 1 We are following the bill but have no comment on its
. present form,
[x] The current amendments do not affect our previous
analysis and we have no further comments.
[ 1] See Comments
COMMENTS :

)%/ LEGISLATIVE INTENT SERVICE
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Please direct further inquiries to: Margasvet Shedd Boa wright
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GA-1097-F(1-74) State Board of Equalization
LEGISLATIVE BILL ANALYSIS Department of Business Tazxes

BEill Number Assembly Bill 2057 Date March 6, 1987
Author Tanner Tax Sales and Use
Board Poasition Related Bills _AB2050/8871

BILL SUMMARY:

This bill would add Section 1793.25 to the Civil Code to
require the becard to reimburse the manufacturer of a new motor
vehicle for an amount equal to the sales tax which the
manufacturer includes in making restitution to the buyer of the
new motor vehicle upon receipt of satisfactory proof that the
retailer of that motor vehicle has paid the sales tax to the
state on the retail sale of that motor vehicle.

SBection 1793.2 of the Civil Code would be amended to add
paragraph (2) to subdivision (d) to provide that if the
manufacturer or its representative in this state is unable to
service or repair a new motor vehicle to conform to the
applicable express warranties after a reasonable number of
attempts, the manufacturer is required, at the option of the
buyer, either to replace the new motor vehicle or make
restitution to the buyer. Any restitution made to the buyer
can be reduced by that amount directly attributable to use by
the buyer prior to the discovery of the nonconformity.

The bill would also add Chapter 20.5 to Division 3 of the
Business and Professions Code to require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board. It would
also create the Certification Account within the Automotive
Repair Fund, to be funded by fees imposed on manufacturers and
distributors pursuant to the bill and collected by the New
Motor Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

ANALYSIS
In General

Existing law provides that the amount upon which tax is
computed does not include the amount charged for merchandise
returned by customers if the full sales price, including that
portion designated as "sales tax" is refunded either in cash or
credit and the customer, in order to obtain the refund or
credit, is not required to purchase other property at a price
greater than the amount charged for the property that is
returned. Refund or credit of the entire amount is deemed to
be given when the purchase price, less rehandling and
restocking costs, is refunded or credited to the customer.

(800) 666-1917
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Assembly Bill 2057 Page 2

Existing law also provides that the amount upon which the
tax is computed does not include the amount credited or
refunded by the seller to the consumer on account of defects in
merchandise so0ld to ¢the consumer. If, however, defective
merchandise is accepted as part payment for other merchandise
and an additional allowance or credit is given on account of
its defective condition, only the amount allowed or credited on
account of defects may be excluded from taxable gross
receipts. The amount allowed as the "trade in" value must be
included in the measure of tax.

In addition, existing law provides that any overpayment of
Eales taxes must be refunded to the person who paid those taxes
to the state.

BACKGROUND

A similar bill, AB 3611 of the 1985-86 session failed to
pass the Legislature,

Effective January 1, 1983, the Legislature amended Section
1793.2 of the Civil Code to incorporate legislation commonly
known as the <California “Lemon Law™. The law provides an
arbitration process for disputes between manufacturers and
consumers of new cars purported to have major manufacturing
defects. If the mediator rules in favor of the consumer, the
manufacturer 1is required by law to either replace the
automobile or reimburse the purchase price less an amount
attributable to use prior to the discovery of the defect.

This arbitration process raises sales and use tax questions
as to the availability of the deduction for returned
merchandise and/or defective merchandise. The dealer who sold
the defective motor vehicle to the buyer may not be eligible
for either of the deductions if the defective motor vehicle is
returned to the manufacturer or some other dealer and the
manufacturer or scome other dealer replaces the motor vehicle or
reimburses the buyer for the purchase price, assuming of course
that the dealer and the manufacturer are separate legal
entities.

COMMENTS

a. Enactment of this bill will result in insignificant
administrative costs being incurred by the Board in notifying

taxpayers and informing the board staff of the provisions of
this bill.

A
Analysis Prepared by: DarleggﬁéeéiZlck 322-1637 April 3, 1987

Contact: Margaret Shedd Boatw{ijght 3&,322—237 0238K

(800) 666-1917
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

-Date: September 10, 1987

Bill No: Assemblz Bill 2057 Date Amended: 9/4/87

Author: Tanner Tax: Sales and Use

Position: Neutral Related Bills: AB2050/SB71

[ 1] We have no interest in the bill in its present form
and will not prepare an analysis.

[ 1] We are following the bill but have no comment on its
present form.

[X] The current amendments do not affect our previous
analysis.

[X] See Comments

COMMENTS:

The September 4, 1987 amendment incorporates certain
provisions of Assembly Bill 276 in order to prevent this bill
from chaptering out the amendments made by Assembly Bill 276 in
the event that it is enacted prior to Assembly Bill 2057.

(800) 666-1917
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COAR) OF [GUALIZANON ~ State Board of Equalization

demonstrators, are covered under the Lemon Law.

Department of Business Taxes
ROECEIWVED P

JAN 25 1988 OPERATIONS MEMO

LECISLATIVE Uty bate: Jamuary 8, 1988
acte; ’

SUBJECT: Reimbursement of Sales Tax Refunded Under the "Legpion Law"

'GENERAL

Effective January 1, 1988, éssemblz Bill 2052>(Chapter 1280,
Statutes of 1987) amended Sections 93.2, and 1794 and added

Section 1793.25 to the Civil Code. These sections, commonly known
as the California "Lemon Law", now require the Board to reimburse
the manufacturer of a new motor vehicle for an amount equal to the
sales tax which the manufacturer includes in making restitution to
the buyer of a defective vehicle. Section 7102 of the Sales and

Use Tax Law was amended to allow refunds pursuant to Section
1793.25.

BACKGROUND

- The Lemon Law became effective January 1, 1983 and provides an
arbitration process for disputes between manufacturers and
consumers of new cars purported to have major manufacturing
defects. If the mediator rules in favor of the consumer, the
manufacturer is required by law either to replace the automobile
or reimburse the consumer for the purchase price. The
manufacturer may reduce the purchase price by an amount"

attributable to the value of the use made before the defect was
discovered. ' '

Prior to January 1, 1988, sales tax refunds paid by
manufacturers as restitution to purchasers of defective vehicles
were not reimbursable by the Board because refunds or replacements
made under the arbitration process did not qualify as credits for

~returned merchandise. The law also required that the full selling

price (less rehandling and restocking costs, but without any
deduction for usage) be refunded in order to qualify for a
returned merchandise credit.

PROVISIONS

For purposes of the Lemon Law, the term "manufacturer” means a.
new motor vehicle manufacturer, manufacturer branch, distributor,
or distributor branch. “New motor vehicle" means a new passenger
or commercial motor vehicle which is bought primarily for :
personal, family or household purposes. The term does not include
a motorcycle, a motor home, or any vehicle with a gross weight
over 10,000 pounds. Dealer owned vehicles, including

BOE-2.

(800),666-1917
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Beginning January 1, 1988, the Board is authorized to
reimburse manufacturers and distributors of new motor vehicles
for the sales tax which they include in refunds to buyers
pursuant to an arbitrator's decision. Satisfactory proof must
be provided that the retailer of the motor vehicle (for which
the manufacturer is making restitution) has reported and paid
the sales tax on that motor vehicle.

When the buyer chooses to have a vehicle replaced, the new
vehicle is considered a replacement under warranty and the tax
liability is measured only by the amount the customer pays in
excess of the credit received.

When the buyer chooses restitution, the manufacturer must
pay an amount equal to the actual price paid or payable by the
- buyer, including any sales tax and any incidental damages to
which the buyer is entitled. The manufacturer may deduct for
usage of the defective vehicle and any amount charged for
nonmanufacturer items installed by the dealer. These amounts ,
must .be deducted from the original vehicle selling price before
calculating the sales tax refund.

(800) 666-1917 .

The buyer is liable for use of the defective vehicle prior
to the time the buyer first delivers the vehicle to the
manufacturer, or to its authorized service and repair fa0111ty
for correction of the problem that gave rise to the '
nonconformity. The amount attributable to use by the buyer -
will .be calculated by multiplying the total sales price of the '
motor vehicle by a fraction having as its .denominator 120,000
and as its numerator the number of miles the vehicle was used
by the buyer.

Y SR

SERVICE

These newly-enacted Civil Code provisions in no way change
the application of the sales and use tax to the gross receipts
and the sales pr1ce from the salej;. and the storage, use, or
other consumption in this state, of tangible personal property
pursuant to Part 1 (commencing with Section 6001) of D1v151on 2
of the Revenue and Taxation Code.

)/ LEGISLATIVE INTENT
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CLAIMS FOR REFUND

Manufacturers may file a claim for refund with the Board ’
with respect to any amounts refunded to buyers after
December 31, 1987. All claims should be forwarded to the Audlt
Review and Refund Unit for processing.

BoE3
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NOTICE MAILED

A special notice was mailed to all identified motor vehicle
manufacturers and distributors explaining the provisions of
Assembly Bill 2057 which affect the Sales and Use Tax Law (copy
of notice attached). This law contains other provisions not
related to the Sales and Use Tax Law. Inquiries related to
other provisions of this law should be referred to the
California State Bureau of Automotive Repair.

OBSOLESCENCE
This operations memo will become obsolete after its

provisions are incorporated into the appropriate manuals,
pamphlets, and the Business Taxes Law Guide.

p
L/Jud A. Agan

Assistant Executive Secretary
Business Taxes

Attachment
Distribution 1-D
0139w

BOE-4
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STATE OF CALIFORNIA

' ;TATE BOARD OF EQUALIZATION

71020 N STREET, SACRAMENTO, CALIFORNIA
(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)

WILLIAM M. BENNETT
First District, Kentheld

CONWAY H. COLLIS
Second District, Lcs Angeles

EHNEST J. DRONENBURG, JR
Third District, San Diego

PAUL CARPENTER

NOTICE TO MOTOR VEHICLE MANUFACTURERS AND DISTRIBUTORS Fourth District, Los Angeles
' GRAY DAVIS
MANUFACTURERS MAY NOW RE CEIVE Controller, Sacramento

REIMBURSEMENT FOR CALIFORNIA SALES TAX

REFUNDED TO BUYERS OF DEFECTIVE VEHICLES DOUGLAS D. BELL

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law".

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's Jjudgment
ijs in favor of the buyer, the manufacturer must replace the vehicle or make
restitution. 1In the case of replacement, the new vehicle is considered a
replacement under warranty and the tax liability is measured only by the
amount the customer pays in excess of the credit received. In the case of
restitution, the manufacturer must pay an amount equal to the actual price
paid or payable by the buyer, including applicable sales tax. Previously,
manufacturers were not entitled to reimbursement for the amount of California
sales tax refunded to buyers.

Effective January 1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of new motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this law a "new motor vehicle" means a motor vehicle bought for
personal, family, or household use; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounds. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
sales tax on the original sale of the motor vehicle.

When making restitution, the manufacturer may deduct an amount for the
buyer's usage of the defective vehicle and any amount charged for
nonmanufacturer items installed by the dealer. These amounts, as well as
amounts exempt from tax in the original sale must be deducted from the
original vehicle selling price before calculating the sales tax refund.

Claims for reimbursement of sales tax refunded to buyers under the Lemon Law
should be directed to the California State Board of Equalization, Audit
Review and Refund Unit, P.0. Box 942879, Sacramento, CA 94279-0001.

A 1ist of Board of Equalization offices and their telephone numbers is
included on the reverse side of this notice. If you have any questions about
this newly-enacted legislation please contact them.

STATE BOARD OF EQUALIZATION

0136W | | |
12/87 Boe5
2161

Execulive Secretary

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

o

amm ?
I



T
L
A

CALIFORNIA STATE BOARD OF EQUALIZATION OFFICES 1087

BOARD MEMBERS -

. AREA TELEPHONE
oIsTRICT MEMBER OFFICE ADDRKSS coot NUMSER
First William M. Bennett 1020 N Street, Sacramento 95814 916 445-4081
Second Conway H. Coilis 901 Wilshire Bivd., Suite 210, Santa Monica 90401 213 451-5777 >

. _ FromLA 213 852502 ')
Third : : Ernest J: Dronenburg, Jr. 110 West C Streat, Suite 1709, San Diego 92101 619  237-7844
Fourth Paul Carpenter 4040 Paramount Bivd., Suite 103, Lakewood 90712 213 428-5422
EXECUTIVE SECRETARY "
Douglas D. Bell 1020 N Street, Sacramento 95814 816 445-3956
SACRAMENTO HEADQUARTERS 1020 N Street, Sacramento 95814 916  445-6464
BUSINESS TAXES FIELD OFFICES ; '

' OFFICE HOUAS 8 3 UNLLSE ‘AREA TELEPHONE
CALIFORNIA CITIES OTHEAWISE LISTED BELOW OFFICE ARDORESS CODI NUMBER
Arcadia 20 East Foothill Boulevard, 91006 818 350-6401

From LA 213 681-6675
Arroyo Grande . 1303 Grand Avenue, Suite 115, 93420 805 489-6293
Auburn 8-12& 1-5Mthru F 550 High Street, Suite 3, 95603 916  885-8408
Bakerslield o 525 18th Strest, 93301 805 395-2889
Bishop 8-12& 1-5M thru F 407 West Line Street, 93514 619 872-3701
Chico 8-12& 1-5Mthru F 8 Williamsburg Lane, 95926 916 895-5322
Covina 233 North Second Avenue, 91723 818 331-6401
o From LA 213 686-2990
Crescenmt City 8-12& 1-5M thru F Suite 2. 1080 Mason Mail, 95531 707 464-2321
Cuiver City 3861 Sepulveda Bivd., 2nd Floor, 80230 213 313-7111
From LA 213 879-0600 |~
Downey 11229 Woodrult Avenue, 90241 213 803-3471 >
From LA 213 773-3480 —
El Centro B-12 & 1-5M thru F 1699 West Main Street, Suite H, 92243 619 352-3431 ©
Eureka 8-12& 1-5M thru F 1656 Union Street, 95501 707 445-6500 8
Fresno 2550 Mariposa Street, State Building, Am. 2080, 93721 209 445-5285
Hayward 795 Fleicher Lane, 94544 415  881-3544 3
Hollywood 5110 Sunset Boulevard, 30027 213  663-8181 X
Lakewood Suite 101. 4040 Paramount Bivd., 90712-4199 213 421-3295
From LA 213 636-2466
Marysville 922 G Sireet, 95901 916  741-4301 W
Merced 8-12& 1-5Mthru F 3191 M Street. Suite A, 95340 209 383-2831 O
Modesto 1020 151h Street, Suite E, 95354 209  576-636f >
Nevada City 8-12 & 1:5M thru F 301 Broad Street. 95959 916 265-4626 fﬂ‘
Qakland 1111 Jackson Street, 94607 415 464-0347
Ontario 320 West G Street, Suite 105, 91762 714 983-5969 —
Orowville 8-12& 1-5Mthru F 2445 Oro Dam Boulevard, Suite 3A, 95966 916 538-2246 Z
Paimdale 8-12& 1-5M1thru F 37925 6th Street East, 93550 805 947-8911 ",'_J
Placerville 8-12& 1-5Mthru F 344 Placerville Dr., Ste. 12, 95667 916 622-1101 =Z
Pleasant Hill 395 Civic Drnive, Suite D, 94523 415 687-6962 E
Quincy 9-1 M thru F 546 Lawrence Street, 95971 . 916  283-1070 >
Rancho Mirage 8-12 & 1-5M thru F 42-700 Bob Hope Dr.. Suite 301, 92270 ’ 619 J46-8096 —
Redding 391 Hemsted Drive, 96001 16 225-2725 5
Sacramento 1891 Alhambra Boulevard, 95816 316 739-4911 ¢
Salinas 21 Wes! Laurel Drive, Suite 79, 93506 408 443-3008 (5
San Bernardino 303 West Third Street, Suite 500, 92401 714 383-4701
San Diego 1350 Front Sifeat, Rooin 5047, 92101 619  237.7731 -
San Francisco 350 McaAllister Street, Room 2262, 94102 415 557-1877,
San Jose 100 Paseo de San Antonio, Room 307, 95113 408 277-1231::-
San Marcos 365 So. Rancho Santa Fe Road, 92069 §19  744-133C%%Y,
San Mateo 177 Bovet Road, Suite 250, 94402 415 573-35768m%,
San Ralael 7 Mt. Lassen Drive, Suite B136, 94903 415 4721517 %um
Santa Ana 28 Civic Center Plaza, Room 239, 92701 714 558-4051 ¥
Santa Barbara 411 Eas! Canon Perdida Street, Room 11, 93101-1589 805 965-4535
Santa Cruz , 8-12 &8 -5 M thru F 303 water Street, Suite 6, 95062 408  458-4861
Santa Rosa 50 D Street, Room 215, 95404 ' 707 576-2100
Sonora 8-12& 1-5M thru F 1194 N. Highway 49, 95370 209 '532-6979
South Lake Tahoe 8-128& 1-5Mthru F 2489 Lake Tahoe Boulevard, Suita 7, 95705 916 544-4816
Stockton - 31 East Channel Street, Room 264, 95202 209  948-7720
Susanville . 9-1 Mthru F 83 North Roop Street, 96130 916 257-3429
Torrance 690 W. Knox Street, 90502-1307 : 213 516-4300
) . From LA 213 770-4148
Ukiah 8128 1-5Mthru F 620 Kings Court, Suite 110, 95482 707 463-4731
Vallejo 704 Tuolumne Street, 94950-4769 707  648-4065
Van Nuys 6150 Van Nuys Blvd., Room 205, 91401-3382 818  901-5293
Ventura 2590 East Main Street, Suite 101, 93003 805 654-4523
Visalia 111 South Johnson Street, Suite E, 93291 209 732-564 :
Woodland 8-12& 1-5Mthru F 98 West Main Street, Suite 2, 95695 916 662-733. _~
Yreka 8-128& 1-5Mthru F 1217 South Main Street, 96097 BOE _(D 916  842-7439
OUT-OF -STATE FIELO OFFICES '
Sacramento (Hqtrs.) 1820 14th Streset, 95814 ) 916 322-2010
Chicago, lllinois 150 North Wacker Drive, Room 1400, 60606 ' . 312 782-7253
New York, N.Y. 675 Third Avenue, Room 520, 10017 212 697-4680
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GA-1097-F(1-74) State Board of Equalization
LEGISLATIVE BILL ANALYSIS Department of Business Taxes

Bill Number Assembly Bill 2057 Date March 6, 1987
Author Tanner Tax Sales and Use
Board Position Related Bills _AB2050/SB71

BILL SUMMARY:

This bill would add Section 1793.25 to the Civil Code to
require the board to reimburse the manufacturer of a new motor
vehicle for an amount equal to the sales tax which the
manufacturer includes in making restitution to the buyer of the
new motor vehicle upon receipt of satisfactory proof that the
retailer of that motor vehicle has paid the sales tax to the
state on the retail sale of that motor vehicle.

Section 1793.2 of the Civil Code would be amended to add
paragraph (2) to subdivision (d) to provide that if the
manufacturer or its representative in this state is wunable to
service or repair a new motor vehicle to conform to the
applicable express warranties after a reasonable number of
attempts, the manufacturer is required, at the option of the
buyer, either to replace the new motor vehicle or make
restitution to the buyer. Any restitution made to the buyer
can be reduced by that amount directly attributable to use by
the buyer prior to the discovery of the nonconformity.

The bill would also add Chapter 20.5 to Division 3 of the
Business and Professions Code to require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board. It would
also create the Certification Account within the Automotive
Repair Fund, to be funded by fees imposed on manufacturers and
distributors pursuant to the bill and collected by the New
Motor Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

ANALYSIS

In General

Existing law provides that the amount upon which tax is
computed does not include the amount charged for merchandise
returned by customers if the full sales price, including that
portion designated as "sales tax" is refunded either in cash or
credit and the customer, in order to obtain the refund or
credit, is not required to purchase other property at a price
greater than the amount charged for the property that is
returned. Refund or credit of the entire amount is deemed to
be given when the purchase price, 1less rehandling and
restocking costs, is refunded or credited to the customer.

BOE-T
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Assembly Bill 2057 Page 2

Existing law also provides that the amount upon which the
tax 1is computed does not include the amount credited or
refunded by the seller to the consumer on account of defects in
merchandise sold to the consumer. If, however, defective
merchandise is accepted as part payment for other merchandise
and an additional allowance or credit is given on account of
its defective condition, only the amount allowed or credited on
account of defects may be excluded from taxable gross
receipts. The amount allowed as the "trade in" value must be
included in the measure of tax.

In addition, existing law provides that any overpayment of
sales taxes must be refunded to the person who paid those taxes
to the state.

BACKGROUND

A similar bill, AB 3611 of the 1985-86 session failed to
pass the Legislature.

Effective January 1, 1983, the Legislature amended Section
1793.2 of the Civil Code to incorporate legislation commonly
known as the California “Lemon Law". The law provides an
arbitration process for disputes between manufacturers and
consumers of new cars purported to have major manufacturing
defects. If the mediator rules in favor of the consumer, the
manufacturer is required by 1law to either replace the
automobile or reimburse the purchase price 1less an amount
attributable to use prior to the discovery of the defect.

This arbitration process raises sales and use tax questions
as to the availability of the deduction for returned
merchandise and/or defective merchandise. The dealer who sold
the defective motor vehicle to the buyer may not be eligible
for either of the deductions ifi.the defective motor vehicle is
returned to the manufacturer or some other dealer and the
manufacturer or some other dealer replaces the motor vehicle or
reimburses the buyer for the purchase price, assuming of course
that the dealer and the manufacturer are separate legal
entities.

COMMENTS ,

a. Enactment of this bill will result in insignificant
administrative costs being incurred by the Board in notifying
taxpayers and informing the board staff of the provisions of
this bill.

(800) 666-1917
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Analysis Prepared by: DarleAQ{He rick 322-1637 April 3, 1987

Contact: Margaret Shedd Boatwrigh % 322-237 0238K
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

Date: September 10, 1987

Bill No: _Assembly Bill 2057 Date Amended: 9/4/87
Author: Tanner Tax: Sales and Use
Position: Neutral Related Bills: AB2050/SB71
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
[ ] We are following the bill but have no comment on its
present form. o
[X] The current amendments do not affect our previous
analysis.
[X] See Comments
COMMENTS :

The September 4, 1987 amendment incorporates certain.

provisions of Assembly Bill 276 in order to prevent this bill

from chaptering out the amendments made by Assembly Bill 276 in

the event that it is enacted prior to Assembly Bill 2057.

Please direct further inquiries to: jﬁai;;ret gi:;d Boatwright
. _ (322-3276) M

0321F
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JCHN K. VAN DE KAMP State of California
Attorney General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511
P.O. BOX 944255
SACRAMENTO 94244-2550
(916) 445-8555

September 17, 1987 .

Honorable George Deukmejlan
Governor, State of California
State Capitol, First Floor
Sacramento, California 95814

Attn: Bob Williams

Dear Governor Deukmejlan:

AB 2057 (Tanner) = Warranties:.. New Motor Vehiciles

The Attorney General's Office urges you to sign AB 2057.

This bill addresses .a number of problems which have
developed under the "lemon law" regarding defective new
cars.

Enacted in 1982, the lemon law basically provides that if a
manufacturer is unable to fix a defective new motor vehlcle,
then the buyer is entitled to either a replacement or
reimbursement. One of the major problems to date with the

law is that the mechanisms established by many manufacturers

" for resolving customer disputes have not complied with the
minimum statutory criteria for such procedures. Moreover,
even where the statutory-criteria have been met poor
decisions are often rendered because arbitrators are not
trained in warranty law or do not have authority to order
independent, expert examination of the vehicle. '

AB 2057 will make the third-party dispute resolution process
a more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repair to approve the
particular approach selected by each manufacturer; (b)
requiring arbitrators to be familar with applicable warranty
law; and (c¢) authorize arbitrators to obtain independent,
expert inspection of the vehicle. - ..

Additionally, the bill substantially strengthens other areas
of the lemon law by: (a) permitting the buyer to request a
refund of the purchase price instead of belng required to
accept a new vehicle from the manufacturer; (b) providing a
specific formula for determining the buyer's llability for

LIS - 22
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Honorable George Deukmejian
September 17, 1987
Page 2

é

use of the vehicle prior to discovery of the defect; and
(¢) providing potential treble damages, in the court's
discretion, in any action where the manufacturer breached
the warranty and falled to provide a qualifiled third-party
process for resolving the consumer's dispute. If there is
an arbitration program, there would be no penalties.

We have now had five years of experience with the lemon law.
AB 2057 address the major problems which have arisen to
date, giving consumers who purchase defective new cars
effective remedies against manufacturers who elther will not
or can not comply with their warranties. The bill i1s
important to all of California's consumers. .

to sign the measure.
yours,

DE KAMP

Senior Assistant Attorney General
(916) 324-5477

AS:er/ckm/lac

(800) 666-1917
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August 24, 1987

Honorable John Van de Kamp
Attorney General

1515 K Street, Suite 511
Sacramento, California 95814

Dear John:

I would 1ike to express my appreciation for the immense
amount of help that two members of your Los Angeles professional
staff - Ms. Susan Giesberg and Mr. Ronald Reiter - are giving me
on my AB 2057. The bill revamps the California "Lemon" law and
gives purchasers of new automobiles specific rights of redress
aga1nst auto manufacturers who sell them defective "lemons" It
is in my view one of the more 1mportant consumer protection b1lls
of this legislative session.

.Needless to say, the bill has been controversial and was
until recently strongly opposed by the auto manufacturers.
Sue Giesberg and Ron Reiter have been invaluable in making
suggestions, providing draft language, explaining the
implications of the bill to the legislative committees and
assisting in negotiations with both the supporters and opponents
of the bill.

It is rare to find assistance on a bill that is as
professional and competent as that which they have provided.
Their assistance has helped me write a bill that is fair, tough
and of significant help to the consumer. It has been a genuine
pleasure to work w1th them. :

Sincerely,

SALLY THNNER

Assemgfywoman, 60th Assembly District

. ST:amf
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JOHN K. VAN DE KAMP
Attorney General

State of California
DEPARTMENT OF JUSTICE

8580 WILSHSRE BOULEVARD, ROOM 800
LOS ANGELES 80010
: (213) 736-2304

Tanner)
ey Motor Vehicles

" over the past two years, the Attorney General's Office

has heardlg
get manufacturers to fix

rom hundreds of frustrated new car buyers who cannot

defects or replace or buy back "lemons."

y ' ‘Current law requires that a manufacturer honor its
\ written wérranties. If a manufacturer is unable to correct a
defmctive’ new motor vehicle within a reasonable number of
~._ /7 tempts,kthen the manufacturer must replace the vehicle or
reimburse the buyer. A manufacturer may establish an arbitration

procedure to resolve warranty disputes.

v

The Attorney General's Office has looked at each of the
arbitration programs in California. 1In many cases, these
programs are not fair and impartial. For example, employees of

the manufacturer may be

Arbitrators often are no
and make decisions contr
have limited power to or

involved in the decision-making process.
t instructed in California'’s warranty law
ary to law. In addition, arbitrators

der an independent expert examination of

a "lemon" vehicle and have to rely on the manufacturer's

technical:evaluation.

AB 2057 strengthens arbitration programs by
incorporating into their framework safeguards to ensure a fair
and impartiali arbitration. The bill also permits the Bureau of
Automotive Repair to certify that an arbitration program complies
with statutogy*gequirements. L .

<.“Aghitionaliy,

ihe bill allows afcéurt in its discretion

> to impose &<penalty on a manufacturer which fails to honor its
warranty, fails to correct defects within a reasonable number of
attempts, fails to replace or buy back a "lemon® vehicle, and
requires a buyer to go to 'court to resolve the dispute. The
penalty amount is limited to twice the amount of actual damages.
But, no penalty can be awarded if the manufacturer maintains an
arbitration program that substantially complies with statutory

requirements.

-
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California is not alone in trying to resolve this
growing area of discontent with new motor vehicle warranty
problems. Eight other states have already.enacged far stronger
"lemon" laws and have set up state-run arbitration programs.

Four other states have statutes or pending legislation similar to

AB 2057,

The Attorney General's Office urges your "aye" vote on
AB 2057,

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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JOHN K. VAN DE KAMP ‘ State of California

Attorney General DEPARTMENT OF JUSTICE
1515 K STREET, SUITE 511
July 13, 1987 P.O. BOX 944255
. SACRAMENTO 94244-2550
$ (916) 445-9555

Honorable Bill Lockyer
Chairman, Senate Judicilary
State Capitol, Room 2032
Sacramento, California 95814

Dear Senator Lockyer:
AB 2057 (Tanner) - Warranties: New Motor Vehicles

The Attorhey General's Office urges you to support AB 2057, which
will be heard by the Judiciary Committee on July 14.

This bill addresses a number of problems which have developed
under the "lemon law" regarding defective new cars.

Enacted in 1982, the lemon law basically provides that if a
manufacturer 1is unable to fix a defective new motor vehicle, then
the buyer 1s entitled to either a replacement or reimbursement.
One of the major problems to date with the law 1s that the
mechanisms established by many manufacturers for resolving
customer disputes have not complied with the minimum statutory
criteria for such procedures. Moreover, even where the statutory
criteria have been met poor declisions are often rendered because
arbitrators are not trained in warranty law or do not have
authority to order independent, expert examination of the
vehicle.

-(800) 666-1917

AB 2057 will make the third-party dispute resolution process a
more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repair to approve the
particular approach selected by each manufacturer; (b) requiring
arbitrators to be familar with applicable warranty law; and (c)
authorize arbitrators to obtain independent, expert inspectlon of
the vehicle. :

" LEGISLATIVE INTENT SERVICE

”
[

Additionally, the bill substantially strengthens other areas of
the lemon law by: (a) permitting the buyer to request a refund
of the purchase price instead of belng required to accept a new
vehicle from the manufacturer; (b) providing a specific formula
for determining the buyer's liability for use of the vehicle
prior to discovery of the defect; and (c¢) providing treble
damages in any action where the manufacturer breached the
warranty and failed to provide a qualified third-party process
for resolving the consumer's dispute.

F%E5ibo
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Honorable Bill Lockyer
Page 2

We have now had five years of experience with the lemon” law.
AB 2057 address the major problems which have arisen to date,
giving consumers who purchase defective new cars effective -
remedies against manufacturers who either will not or can not

comply with thelr warranties. The bill is important to all of

Californla's consumers; we urge your support.

yours,

ALLEN SUMNER
Senior Assistant Attorney General
(916) 324-5477

AS:er/ckm

(800) 666-1917
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DEPARTMENT OF JUSTICE
BILL ANALYSIS

A

DATE: July 9, 1987
BILL NO.: AB 2057 " ANALYST: "~ Ronald A. Reiter
AUTHOR: Tanner BRANCH/SECTION: Consumer
DATE LAST AMENDED: 6-11-87 TELEPHONE: (213) 736-2159

I.

CURRENT LAW

The Song-Beverly Consumer Warranty Act provides that, if the
manufacturer is unable to conform goods to the standards of
the manufacturer's express warranty within a reasonable
number of service or repair attempts, the manufacturer must
either replace the goods or reimburse the buyer for the
purchase price less an amount attributable to the buyer's
use of the product prior to the discovery of the ‘
nonconformity. Song-Beverly creates a presumption that a
reasonable number of repair attempts of a motor vehicle have
occurred if, within one year from delivery to the buyer or
12,000 miles, whichever occurs first, either the same
problem has been subject to repair four or more times by the
manufacturer or the vehicle is out of service for repair for
a cumulative total of more than 30 days since delivery of
the vehicle. A manufacturer is permitted, but not required,
to establish a qualified third party dispute resolution
process to arbitrate a buyer's claim that a vehicle does not
conform to the manufacturer's express warranty. If the
manufacturer establishes a qualified process, the buyer must
submit his or her claim to the third party process to

invoke the presumption regarding what is a reasonable number
of repair attempts. The buyer may assert the presumption in
court only if (a) a third party process does not exist, (b)
the buyer is dissatisfied with the third party decision, or
(c) the manufacturer neglects to promptly fulfill the terms
of the third party's decision. These statutory provisions
are popularly referred to as the "lemon law."

The lemon law establishes that a qualified third party
dispute resolution process must (a) comply with minimum
requirements established by the Federal Commission for
informal dispute resolution procedures, (b) render decisions
which are binding on the manufacturer if the buyer elects to
accept the decision, and (c) prescribe a reasonable time not
to exceed 30 days within which the manufacturer must fulfill
the terms of the decision.

(800) 666-1917
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III.

CHANGE MADE BY BILL

This bill would authorize the Bureau of Autimotive Repair to
certify that the third party dispute resolution progess
complies with the minimum requirements established by Song-
Beverly. The certification procedure would be funded from a
$1 fee for each new vehicle sold, leased, or distributed in
this state. ' ' -

The bill also expands and clarifies some of the provisions

of the lemon law. For example, the bill would permit a

buyer to elect reimbursement in lieu of replacement if a
manufacturer is unable to conform a new vehicle to express
warranty specifications. The bill establishes a formula for
determining the buyer's obligation to the manufacturer for

-the use of a vehicle prior to discovery of the defect. The

bill also provides for the reimbursement of sales tax,
official fees, and incidental damages such as towing and
rental car costs. The manufacturer would be able to recover
the sales tax from the state.

In addition, modifications are made to the third party
dispute resolution process. For example, arbitrators would
receive copies of applicable warranty law and would be able
to request an expert to provide a written report on the
condition of a non-conforming motor vehicle at no cost to
the buyer.

Significantly, the bill provides that a buyer may recover
treble damages in a breach of warranty action against the
manufacturer if the manufacturer fails to rebut the
presumption that it did not repair the vehicle in a
recasonable number of attempts and if the manufacturer either
does not maintain a qualified third party process or its
third party process willfully fails to comply with required
procedures in the buyer's case.

ANALYSIS

The existing lemon law was supposed to provide new car
buyers with an efficient and economical forum for the
resolution of warranty disputes. The law, however, has not
worked well. 7

Some third party resolution mechanisms established by
manufacturers did not comply with minimum statutory
criteria. Manufacturers, however, did not violate the law
because they were not required to establish any third party
dispute resolution processes; the third party procedure is
entirely permissive. Even if statutory criteria were met,
third party processes often have rendered decisions that
were contrary to law because arbitrators are not trained in,
and were not even provided copies of, applicable warranty

2.

(800) 666-1917
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law. In addition, almost all cases involve technical
disputes, and frequently the only expert testimony is
provided by the manufacturer in its own behalf. Consumers
are usually unable to afford any expert analysis and.
arbitrators usually have no power to order an independent
expert examination of the vehicle.

Furthermore, apparently favorable results to a consumer
often were costly and impractical. For example, if a third
party process ruled that the manufacturer failed to correct
defects, the manufacturer would not refund the purchase
price but would attempt to replace the vehicle. The
replacement vehicle would be a later model car, and the
buyer would be required to pay the price increase between
the new model and the originally purchased vehicle. 1In
addition, the buyer would often be required to pay a
substantial amount for the use of the non-conforming vehicle
prior to the discovery of the defect. Consequently, a
consumer might be unable to afford a successful arbitration
result. ‘ '

In recent years, some manufacturers have abandoned the use
of third party dispute resolution processes. As a result,
the availability of an efficient and economical alternative
to court action in new vehicle warranty disputes has largely
evaporated. Consequently, the intended salutary effects of
the original lemon law have not occurred.

This bill provides some significant improvements to the
third party resolution procedure and the substantive law
determining the manufacturer's liability for its failure to
meet its express warranties. If a buyer is successful in
establishing that the manufacturer failed to conform a
defective vehicle to express warranties within a reasonable
number of attempts, the buyer can insist on a refund of the
purchase price instead of a new vehicle. The bill more
clearly specifies what must be done if the manufacturer
replaces a vehicle and provides a description of items of
cost which must be refunded to a buyer if a refund is
ordered. In addition, the bill specifies a formula for
determining the buyer's liability for vehicle use prior to
the buyer's discovery of the nonconforming defect.

The bill, moreover, makes helpful procedural reforms.
Arbitrators assigned to decide disputes must be provided
with copies of, and instruction in, applicable warranty law.
Also, arbitrators can request an inspection and written
report on the condition of a nonconforming motor vehicle, at
no cost to the buyer, by an automobile expert who is
independent of the manufacturer. This report can be
critically significant in many cases involving technical
disputes. The certification process will remove proof

(800) 666-1917
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problems regarding whether a third party process meets
statutory criteria.

One of the most significant aspects of the bill is the
provision of an incentive to manufacturers to establish a
voluntary qualified third party dispute resolution process.
The bill provides for treble damages to a buyer who brings
an action against a manufacturer which both breaches its
warranty to the consumer and fails to provide a qualified
third party process for the resolution of the consumer's
dispute. '

The Legislature could easily provide a treble damage remedy
against manufacturers which sell defective vehicles, fail to
fix them within a reasonable period of time, and fail to
replace the vehicle or reimburse the purchaser for its
purchase price. Given the importance of cars to our society
and the substantial financial commitment Californians must
make to purchase new cars, the failure of a manufacturer to
honor its warranties within a reasonable number of repair
attempts can easily be viewed as improper. 1Indeed, the
conduct may be oppressive, especially considering the harm
caused to new car purchasers from the inconvenience,
aggravation, loss of time, possible loss of earnings, and
physical hazard from possible safety defects.

The bill, however, does not simply impose treble damages for
the manufacturer's failure to meet its warranty obligation.
The bill permits the manufacturer to escape the treble
damage penalty for its failure to meet its warranty
obligations by allowing the manufacturer to establish a
qualified third party dispute resolution process. At the
very least, this incentive has the laudable objectives of
providing an efficient and economical forum for the new car
buyer and diverting cases from congested court calendars to
an alternative dispute resolution procedure.

The manufacturers contend that the treble damage remedy 1is
unconstitutional because it forces the manufacturer to
arbitrate disputes. However, the third party process is
voluntary and a manufacturer which does not maintain a third
party process is liable for treble damages if the buyer
proves that the manufacturer breached its warranty
notwithstanding a reasonable number of repair attempts to
correct a nonconformity. Thus, the voluntary maintenance of
a third party process is a way for manufacturers to escape
treble damages for their breach of warranty. While the
treble damage remedy will animate manufacturers to adopt a
third party process, the remedy is not a penalty which would
unconstitutionally coerce mandatory arbitration.
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IV. RECOMMENDATION

A. The office should vigorously support this measure which

\

RONALD A. REITER
Deputy Attorney General

RAR:vh

cc: Andrea S. Ordin
Herschel T. Elkins

is intensely opposed by motor vehicle manufacturers.

(800) 666-1917
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1987 SUMMARY DIGEST 457

Ch. 1279 (AB 802) Killea. Transit: San Diego County.

(1) Under the Mills-Deddeh Transit Development Act, the San Diego Metropolitan
Transit Development Board is created with specified duties and powers.

This bill would delete obsolete language and make a clarifying change in provisions
relating to the board.

(2) Existing law assigns to the board responsibility for transportation planning and for
the construction and operation of public transit systems and related transportation
facilities and services in portions of San Diego County.

This bill would authorize the board to contract with the county and with cities in its
area of jurisdiction to license or to regulate by ordinance any transportation services
rendered within the unincorporated area of the county or within the limits of a contract-
ing city, and would require the board to levy fees to recover the cost of licensing and
regulating those services.

Ch. 1280 (AB 2057) Tanner. Warranties: new motor vehicles. /

(1) Existing law imposes various duties upon manufacturers making express warran-
ties with respect to consumer goods, including the duty to replace the goods or reim-
burse the buyer, as specified, if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also prohibits a buyer of such goods
from asserting a presumption that a reasonable number of attempts have been made to
conform a new motor vehicle, as specified, unless the buyer first resorts to a third party
dispute resolution process, as defined, following notice that such a process is available.

This bill would revise the provisions relating to warranties on new motor vehicles to
require the manufacturer or its representative to replace the vehicle or make restitu-
tion, as specified, if unable to conform the vehicle to the applicable express warranties
after a reasonable number of attempts. The bill would, on July 1, 1988, revise the
definitions of “motor vehicle,” “new motor vehicle,” and “qualified third-party dispute
resolution process” and define the term “demonstrator” for these purposes, and require
the Bureau of Automotive Repair to establish a program for the certification of third-
party dispute resolution processes pursuant to regulations adopted by the New Motor
Vehicle Board, as specified. The bill would prohibit the sale or lease of a motor vehicle
transferred by a buyer or a lessee to a manufacturer for a nonconformity, as defined,
except as specified. The bill would also make related changes.

The bill would, on July 1, 1988, create the Certification Account within the Automotive
Repair Fund, to be funded by fees imposed on manufacturers and distributors pursuant
to the bill and collected by the New Motor Vehicle Board, as specified, to be expended
upon appropriation by the Legislature to pay the expenses of the bureau under the bill.

(2) Existing law authorizes the award of court costs and attorney’s fees to a consumer
who prevails in a warranty action.

This bill would require the award of court costs and attorney’s fees to consumers who
prevail in such actions, and would also authorize the award of civil penalties, as specified,
against certain manufacturers. Existing law provides for the disposition of moneys in the
Retail Sales Tax Fund.

This bill would provide for reimbursement from the Retail Sales Tax Fund to a
manufacturer of a new motor vehicle for an amount equal to the sales tax involved when
the manufacturer makes restitution to a buyer under the bill, thereby making an appro-
priation.

(3) The bill would appropriate $25,334 from the Motor Vehicle Account in the State
Transportation Fund to the New Motor Vehicle Board for reimbursement to the Depart-
ment of Motor Vehicles for expenses incurred in carrying out provisions of the act, and
would provide for the repayment of that amount, as specified.

(4) This bill would incorporate additional changes in Section 7102 of the Revenue and
Taxation Code, proposed by AB 276, to be operative only if AB 276 and this bill are both
chaptered and become effective January 1, 1987, and this bill is chaptered last.

Ch. 1281 (SB 512) Ellis. On-premises advertising displays.
Under existing law, with specified exceptions, no on-premises advertising displays, as
defined, may be compelled to be removed or abated by any city or county ordinance

—_————
NOTE: Superior numbers appear as a separate section at the end of the digests.
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ASSEMBLY BILL No. 1381

e Introduced by Assembly Member Speier

February 24, 1995

An act to amend Section 1793.25 of, and to repeal Section
1795.8 of, the Civil Code, and to amend Section 4453 of, and
to add Sections 11713.10,11713.11, and 11713.12 to, the Vehicle
Code, relating to vehicles.

. LEGISLATIVE COUNSEL'S DIGEST
AB 1381, as introduced, Speier. Vchicles: Automotive
Consumer Notification Act.
Existing provisions of the Civil Code, the Automotive
a  Consumer Notification Act, require the seller of a vehicle to
. include a specified disclosure if that vehicle has been
returned, or should have been returned, to the dealer or
manufacturer, as specified, for failure to conform to
warranties, as specified.
This bill would revise and recast the Automotive Consumer
Notification Act within the provisions of the Vehicle Code.
~The bill would.require the-manufacturer to retitle specified
defective vehicles in its name, request the Department of
. Motor . Vehicles-toinscribe the ownership certificate with a
specified - notation, affix—a—specified notice to the left
doorframe- of-the- vehicle, deliver-a-specified notice to the
buyerof the vehicle, and obtain the buyer’s acknowledgment.
The bill would provide that it shall apply only to vehicles
reacquired b?/ a manufacturer on or after the effective date

':I LEGISLATIVE INTENT! SEI’E (800) 666-1917
!
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By creating new infractions under the provisions of the
Vehicle Code, this bill would impose a
program.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated

by

making that reimbursement.
This bill would

by

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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17 "manufacturer provides satisfactory proof that it has
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the act. The bill would make legislative findings and
clarations. The bill would also make conforming changes.

?

state-mandated local

the state. Statutory provisions establish procedures for

provide that no reimbursement is required
this act for a specified reason.

The people of the State of California do enact as follows:

SECTION 1.
amended to read:

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 17932, when
satisfactory proof is provided that the retailer of the
motor 'vehicle for ‘which the manufacturer js making
restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the

Section 1793.95 of the Civil Code is

,

complied with the provisions of subdivision (b) of Section
1171310 of the Vehicle Code. The State Board of
Equalization may adopt rules and regulations to carry
out, facilitate compliance with, or prevent circumvention
or evasion of, this section.

(b) Nothing in this section shall in any wdy change the

application of the sales and use t tEE%}gL%rﬁ%ﬁﬁ(fgmssE’ﬁE

L 2

e ":ill
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he sales price from the sale, and the stprage, use, or

ﬁltl}?etr consurrll)ption, in this state or ta}nglb]'e persopal
property pursuant to Part 1 (commencing W}th Secélon
6001) of Division 2 of the Revenue anq Taxation Co e.d

(¢) The manufacturer’s claim for re}mbursement an
the board’s approval or denial of the clalrr} shall.be subjgct
to the provisions of Article 1 (com.rr%encmg with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenug
and Taxation Code, except Sections 6902. 1., §903, 6907, an
6908 thereof, insofar as those provisions are not
i i with this section.
m%%lél.sg.entSection 1795.8 of the Civil Code is repealed.

17958 <{a> The Legislature finds and e}ee}&fes Hhant
the expansion of state warranty lows eovering Few and
eeeée&rsh&sgi‘veﬁimpeftaﬂtaﬂdvg}u&blepfetee&eﬂ%e
eonsurners; that in states without this veluable warrenty
preteetion used and irreparable meter wehieles are
addressed this preblem by requiring notices on the titles
of these vehieles worning consumers that e moter
vehteles were repurehused by a dealer or m&ﬂg&ei&t‘afef
beenuse either the wehiele eould not be repaired in n
reasenable length of tirne or the dealer or m&ﬂt}f&e@ef
wasnetwﬂli-ngferep&&t—hevehiele;th&%%heeege&ees
eefvet-he%ntefestsefeeﬂsamefewhehﬁfeaﬁghfe%e
mfermation relevant to their buving decisions: und that
the dissppearanece of these potees upeon the transfer of
title from another stete to this state eneourages the
transport of Slemens” to this state for sale fo the drivers
of this state: Therefore; the Legislature hereby ensets the
Attomotive Consumer Notifieation Aot

b} Kor purpeses of this seetion, .elealef | FReAnd any
persen engaged in the business of seling; offering £ef Setbes
or negotigting the retadl sale of used meoter vehieles or
selling moter vehieles as a broker or agent for anether;
melading the eFﬁeer;; agents; and e@sﬁl;yie; dzfal:l::

er and combination or assoein . £5:

ggtalerﬂ ée:ynef inelude & benle or other finaneind
motitutton; or the state; its ageneies; :Etfeg:s; bii:r;d;;
40(8(%?%‘5%35991‘7’39; anthorities; of aRy pe a1

T ol
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subdivistens: & person shall be deerned to be engaged in .

the business of sclling used motor vehieles i the
Pt o tor vehieles in the
fe} Any person; ineluding any dealer or manufaetarer;
 selling o moteryehi in this state that i known or sheuld
beki?e'w‘ﬂfehfwe y reqrired by law to be replaced er
Ifequeé by law te be necepted for restitution by a
menufactarer due to the inability of the manutecturer to
eeﬁf(#:‘a_ the wehiele to apphicable warranties pursuant to
subdiviston {4 of Seetion 1793.2 or that 5 knewn or
should be lmown to have been required by law to be
replaced o reguired by law to be aecepted for restituton
by & desler or manufaeturer due to the inability of the
dealer or menufecturer to conform the vehiele to
warranties required by any other applieable law of this
stﬁtezaﬂyethgrs%gt%efgedefalhwsh&ﬂéiselesefhatﬁaet
to the buyer in writing prior to the purehase and a dealer
or manufacturer shell inelude a9 part of the Hitling
doeurpents of the wehiele the following diselosure
m%he buye:fs\etfeﬁhasasepafateéeeuﬂ&eﬂt&ﬂéstgﬁeéby

“THIS MOFOR VEHICLE HAS BEEN RETURN
BEEECGE IN FHE VEHIGEE RURSEANT FO
G%SU&?R WARRANIY EAWSZ

diselosure requirernent in sabdivision i3
onralative w&h.a-ﬂ other constmer nokee fequifemgts;
and dees not relieve eny persen; including any dealer or
menufaeturer; from eomplying with any other applieable

lawy memrdineg any requirernent of subdivisien (& eof

Seetion 1793-20 or comparable antomebile
5 993:23 or com e warranty lawy
o Srga% :3._ Section 4453 ?f the Vehicle Code is amended
4453. (a) The registration card shall contain u i

) on 1its
face, the date issued, the name and residence or blll)siness
address gf the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a

)
,":[_EGISLATIVE INTENT SE

©CoO~1o Utk LN -

36
37
38
39
40

—5— AB 1381
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle.

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520. '

(3) A motor vehicle previously registered to a law
enforcement agency and operated in law enforcement
work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States.

(6) A park trailer, as described in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780.

(7) A motor vehicle returned to a dealer of
manufecturer pursuent to & coRsummer warranty law dae
to a defeet; including vehieles with outlofistate Htling
deeurnents that refleet a return: that has been reacquired

under circumstances described in subdivision (b) of
Section 1171310, a wvehicle with out-of-state titling
documents reflecting a warranty return, or a vehicle that
has been identified by an agency of another state as
requiring a warranty return title notation, pursuant to the
Jaws of that state. The notation made on the face of the
registration and pursuant to this subdivision shall state
“lemon buy back.”

(c) The director may modify the form, arrangement,
and information appearing on the face of the registration
card. and may provide for standardization and

(800) 666-1917

2182
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abbreviation of fictitious or firm names on the
registration card whenever the director finds that the
efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be permitted as the address of the
registered owner unless there is no other address.

SEC. 4. Section11713.10is added to the Vehicle Code,
to read:

11713.10. (a) The Legislature finds and declares that
the expansion of state warranty laws covering new and
used cars has given important and valuable protection to
consumers; that in states without this valuable warranty
protection used and irreparable motor vehicles are
inundating the marketplace; that other states have
addressed this problem by requiring notices on the title
of these vehicles or other notice procedures to warn.
consumers that the motor vehicles were repurchased by
a dealer or manufacturer because either the vehicle could
not be repaired in a reasonable length of time, a
reasonable number of repair attempts, or the dealer or

‘manufacturer was not willing to repair the vehicle; that

these notices serve the interests of consumers who have
a right to information relevant to their buying decisions;
and that the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state, Therefore, the Legislature hereby
enacts the Automotive Consumer Notification Act.

(b) Any manufacturer who reacquires or assists a
dealer to reacquire a vehicle registered in this state, any

" other state, or a federally administered district shall, prior

to any resale, lease, or transfer of the vehicle in this state,
cause the vehicle to be retitled in the name of the
manufacturer; request the department to inscribe the
ownership certificate with the notation “lemon buy
back”; and affix a notice to the left doorframe of the
vehicle in accordance with the provisions of Section
11713.12, in either of the following circumstances:

(1) The vehicle was required, pursuant to a court
order or a decision rendered through a third-party

ame ®
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dispute resolution process, to be replaced or acggpted for
restitution by the manufacturer due to the inability of the
manufacturer to conform the vehicle to an express
warranty of the manufacturer. '

(2) Within one year from delivery of a new vehicle to
the buyer or lessee or 12,000 miles on the odometer of the
vehicle, whichever occurs first, either (A) the vehicle was
the subject of four or more attempts by the rpanufacturer
or its agents to repair the same nonconformity or (B) the
vehicle was out of service by reason of repair of
nonconformities by the manufacturer or its agents fpr a
cumulative total of more than 30 calendar days since

‘delivery of the vehicle to the buyer.

(c) Any manufacturer who reacquires or assists a
dealer to reacquire a vehicle to resolve an express
warranty dispute between the buyer or lessee apd the
manufacturer shall, prior to resale, execute and deliver t’o
the subsequent buyer a notice and obtain the 'buyer S
written acknowledgment of a notice, as prescribed by
Section 11713.11.

(d) Any dealer who knowingly purchases for resale a
vehicle that has been reacquired in order to 'resolve an
express warranty dispute between the last retail owner of
the reacquired vehicle and the vehicle’s manufacturer
shall, prior to resale, execute and dehver’ to the
subsequent buyer a notice and obtain thg buyer’s written
acknowledgment of a notice, as prescribed by Section
11713.11. ' o

(e) The disclosure requirements in subdivisions (c)
and (d) are in addition to all other consumer notice
requirements and do not relieve any person, 1n<;lud1ng
any dealer or manufacturer, from complying with any
including any requllr((:erréent of
ubdivision (f) of Section 1793.22 of the Civil Code.

i SEC. 5. S(ez:tion 11713.11 is added to the Vehicle Code,
to read: ' o

11713.11. (a) The notice required in subdivisions (c)
and (d) of Section 11713.10 shall disclqse the foll'o-wm'g:

(1) Year, make, model, and vehicle identification
numpber of the vehicle.

(800) 666-1917
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! é ’ .t(ﬁ)thWhethe.r ths title to the vehicle has been inscribed . 1 Problem(s) Reported by e e Y0
| 2 wi ! € notation “lemon buy back.” 2 Original Owner Correct Reported Problem (s)
: (3) _T_he nature of any nonconformity experienced by 3
j 4 the orlglnal.bu}.ler or lessee of the vehicle. g 4
: g . ((:g) Retpalrs, if any,fmade to the vehicle in an attempt S
i - rrect any nonconformit i 1gi
7 hsormect any n 1ty experienced by the original g
S ' (b) The n(?tice shall be on a form 8 x 111/, inches in . 8
. size; printed in no smaller than 10-point black type on a 9
1? fv:)/l}i:)te _ bac_k%round. The form shall only contain the 10
. wing intormation prior to it being fi
ig manufacturer or deale?: né filed out by the ié
3 13
ig WARRANTY BUY BACK NOTICE 4 _ T e )
- i 15 Seller’s Signature Date
16 -
ig (Check one or both, as applicable) B et pae
. | 18 — Ate
ég (] This vehicle was reacquired by the vehicle's 19" Co-Buyer’s Signature (If applicable) pae
manufacturer in resolution of a warranty dispute 20

gé rb;letwefen -the original owner/lessee and the ‘ 21 (c) A copy ofthe notice shall be provided to the buyer.
AP | 22  SEC.6. Section 11713.12 isadded to the Vehicle Codc,

32 braD d Ehe.t;ltle fo this vehicle has been permanently 23 to read:

o nded-with the notation “lemon buy back.” i 24  11713.12. (a) The notice required by subdivision (b)

‘96 [VIN .) 25 of Section 11713.10 to be affixed by a manufacturer to the

o7 Year  |Make Model 26 left doorframe of a vehicle shall specify that title to the
[ ’ 27 vehicle has been inscribed with the notation ‘lemon buy

28 ]

28 back.”

29 (b) No person shall knowingly remove or alter any

30 notice affixed to a vehicle pursuant to subdivision (a),

31 whether or not licensed under this code.

32 SEC. 7. This act shall apply only to wvehicles

J 33 reacquired by a manufacturer on or after the effective

.J 34 date of this act.

35 SEC. 8. No reimbursement is required by this act
36 pursuant to Section 6 of Article XIII B of the California
37 Constitution because the only costs that may be incurred
38 by a local agency or school district will be incurred
39 because this act creates a new crime or infraction,
40 eliminates a crime or infraction, or changes the penalty

(800) 666-1917
2184




AB 1381 —_10—

00 1O U COND I~

for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution. ‘
Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act
shall become operative on the same date that the act
takes effect pursuant to the California Constitution.

(800) 666-1917

2185



ql - ST'1

“

LA )
.

@ AMENDED IN ASSEMBLY APRIL 5, 1995

CALIFORNIA LEGISLATURE—1995-96 REGULAR SESSION

ASSEMBLY BILL No. 1381

e

Introduced by Assembly Member Speier

February 24, 1995

An act to amend Section 1793.25 of, and to repeal Section
1795.8 of, the Civil Code, and to amend Section 4453 of, and
to add Sections 11713.10,11713.11, and 11713.12 to, the Vehicle
. Code, relating to vehicles.

LEGISLATIVE COUNSEL'S DIGEST

AB 1381, as amended, Speier. Vehicles: Automotive

@ Consumer Notification Act.
Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been
returned, or should have been returned, to the dealer or
manufacturer, as specified, for failure to conform to
warranties, as specified.
This bill would revise and recast the Automotive Consumer
Notification Act within the provisions of the Vehicle Code.
The bill would require the manufacturer to retitle specified

defective vehicles in its name, request the Dcpartment of
i Motor Vehicles to inscribe the ownership certificate with a
specified notation, affix a specified netiee decal to the left
doorframe of the vehicle, deliver a specified notice to the
_ buyer transferee of the vehicle, and obtain the buyess

R‘ transferee’s acknowledgment. The bill would provide for the
" SE E

%/ LEGISLATIVE INTEN} (800) '666-1917
] 2186
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recovery of damages and costs, including reasona’b]e,
attorney’s fees, by any person damaged by the failure of a
manufacturer or dealer to comply with these requirements,
as specified. The bill would provide that it shall apply only to
vehicles reacquired by a manufacturer on or after the
effective date of the act. The bill would make legislative
findings and declarations. The bill would also make.
conforming changes. o fe T

By creating new infractions under the provisions' of the
Vehicle Code, this bill would impose a state-mandated local
program. . :

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason. :

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows: .

SECTION 1. Section 1793.25 of the Civil Code is
amended to read:

1793.25. (a) Notwithstanding Part 1 (commencing.
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to.or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when &
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has

Pt ot ok ot ot ok ot ok ok
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11713.10 of the Vehicle Code. The State Board of
Equalization may adopt rules and regulations to carry
out, facilitate compliance with, or prevent circumvention
or evasion of, this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907, and
6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 2. Section 1795.8 of the Civil Code is repealed.

SEC. 3. Section 4453 of the Vehicle Code is amended
to read: ;

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle.

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520.

complied with the provision- ~% v,?j“ﬁfé‘?&fabﬂ\%f ﬁxﬁ%iﬂf’sé?noE (800) 666-1917
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(3) A motor vehicle previously registered to a law.
enfol:cement agency and operated in law enforcement
wor

(4) A motor vehlcle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States. .

(6) A park trailer, as described in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780.

(7) A motor vehicle that has been reacquired under
circumstances described in subdivision (b) of Section
11713.10, a vehicle with out-of-state titling documents
reflecting a warranty return, or a vehicle that has been
identified by an agency of another state as requiring a
warranty return title notation, pursuant to thelaws of that
state. The notation made on the face of the registration
and pursuant to this subdivision shall state “lemon buy
back.”

(c) The director may modify the form, arrangement,

card and may provide for standardization and
abbreviation of fictitious or firm names on the
registration card whenever the director finds that the
efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be permitted as the address of the
registered owner unless there is no other address.

SEC.4. Section11713.10is added to the Vehicle Code,
to read:
11713.10. (a) The Legislature finds and declares that

the expansion of state warranty laws covering new and
used cars has given important and valuable protection to
consumers; that in states without this valuable warranty
protection used and irreparable motor vehicles are
inundating the marketplace; that other states have
addressed this problem by requiring notices on the title
of these vehicles or other notice procedures to warn
consumers that the motor vehgl‘c,-::l

[ S G Tl o Sy e
QCOO-10Ulk W= OO -1 Utk -—

—5— AB 1381
a dealer or manufacturer because either the vehicle could
not be repaired in a reasonable length of time, a
reasonable number of repair attempts, or the dealer or
manufacturer was not willing to repair the vehicle; that
these notices serve the interests of consumers who have
a right to information relevant to their buying decisions;
and that the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state. Therefore, the Legislature hereby
enacts the Automotive Consumer Notification Act.

(b) Any manufacturer who reacquires or assists a
dealer to reacquire a vehicle registered in this state, any
other state, or a federally administered district shall, prior
to any resale, lease, or transfer of the vehicle in this state,
cause the vehicle to be retitled in the name of the
manufacturer; request the department to inscribe the
ownership certificate with the notation “lemon buy
back”; and affix a aetiee decal to the left doorframe of the
vehicle in accordance with the provisions of Section
11713.12, in either of the following circumstances:

(1) The vehicle was required, pursuant to a court
order or a decision rendered through a third-party
dispute resolution process, to be replaced or accepted for
restitution by the manufacturer due to the inability of the
manufacturer to conform the vehicle to an express
warranty of the manufacturer.

(2) Within one year from delivery of a new vehicle to
the buyer or lessee or 12,000 miles on the odometer of the
vehicle, whichever occurs first, either (A) the vehicle was
the subject of four or more attempts by the manufacturer
or its agents to repair the same nonconformity or (B) the
vehicle was out of service by reason of repair of
nonconformities by the manufacturer or its agents for a
cumulative total of more than 30 calendar days since
delivery of the vehicle to the buyer.

(c) Any manufacturer who reacquires or assists a
dealer to reacquire a vehicle to resolve an express
warranty dispute between the buyer or lessee and the

@&SERH{QM?%QV‘}QE ma{slbl acture 7shall prior to resale sale, lease, or other
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transfer, execute and deliver to the subsequent buyer
transferee a notice and obtain the buyers transferee’s
written acknowledgment of a notice, as prescribed by
Section 11713.11.

(d) Any dealer who knowingly purchases for resale a
vehicle that has been reacquired in order to resolve an
express warranty dispute between the last retail owner of
the reacquired vehicle and the vehicle’s manufacturer
shall, prior to resale sale, lease, or other transfer, execute
and deliver to the subsequent buyer transferee a notice
and obtain the buyers transferee’s written
acknowledgment of a notice, as prescribed by Section
11713.11.

(e) The disclosure requirements in subdivisions (c)
and (d) are in addition to all other consumer notice
requirements and do not relieve any person, including
any dealer or manufacturer, from complying with any
other applicable law, including any requirement of
subdivision (f) of Section 1793.22 of the Civil Code.

(f) (1) Any person damaged by the failure of a
manufacturer or dealer to comply with the provisions of
this section may bring an action for the recovery of
damages and other legal and equitable relief

(2) Ifa buyer, lessee, or other transferee prevails in an
action under this section, that person shall recover as part
of the judgment a sum equal to the aggregate amount of
costs and expenses, including attorney’s fees based on the
actual time expended, determined by the court to have
been reasonably incurred in litigating the matter.

(3) The remedies provided by this subdivision are
cumulative and shall not be construed as restricting any
remedy otherwise available. ’

SEC.5. Section 11713.11 is added to the Vehicle Code,
to read:

11713.11. (a) The notice required in subdivisions (c)
and (d) of Section 11713.10 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose
the following:

(1) Year, make, model, and vehicle identification
number of the vehicle.
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(2) Whether the title to the vehicle has been inscribed
with the notation “lemon buy back.” .

3> The nature of eny nonconformity experieneed by

(3) The nature ofeach nonconformity reported by the
original buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt
to correct any nenconformity experieneed each
nonconformity reported by the original buyer or]lessee.

(b) The notice shall be on a form 8 x Hixg 8/ x 11
inches in size; printed in no smaller than 10-point bla(;k
type on a white background. The form shall only contain
the following information prior to it being filled out by the
manufacturer er dealer:

WARRANTY BUY BACK NOTICE

(Check one or both, as applicable)

[] This vehicle was reacquired by the vehicle’s
manufacturer in resolution of a warranty dispute
between the original owner/lessee and the

manufacturer.
The title to this vehicle has been permanently

branded with the notation “lemon buy back.” The
nonconformity experienced by the original owner or
lessee has been corrected and the manufacturer warrants
for a one-year period that this vehicle is free of that
nonconformity.

YIN Year Make Model

(800) 666-1917

2189



AB 1381

DO bt ot bt ot ot ok ot ok ok ot
QOO O-1U WD OOW-1 Ut ik WO -~

WWWWWWLWWN N

W
O

—8 —
ProEIem.q (.s) Reported by "Repairs Made, it any, to
Original Owrller Correct Reported Problem (s)
\

S ]] s S. l B - - ____D_—_l T
Buyer's Signature e Date
G.eABayef:s Signature f applieable) Pate
Signature of Manufacturer Date
Signature of Dealer - Date
Signature of Buyer, Lessee, or other

Transferee Date

(c) A copy of the notice shall be provided to the buyer,

lessee, or other transferee. '

SEC.6. Section11713.12isadded to the Vehicle Code,

to read:
11713.12. (a) The netiee decal

required by
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to manufacturers by the department and affixed to the
vehicle in a manner prescribed by the department.

(b) No person shall knowingly remove or alter any
netiee decal affixed to a vehicle pursuant to subdivision
(a), whether or not licensed under this code.

SEC. 7. This act shall apply only to vehicles
reacquired by a manufacturer on or after the effective
date of this act.

SEC. 8. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of thisact
shall become operative on the same date that the act
takes effect pursuant to the California Constitution.

subdivision (b) of Section 11713.10 to be affixed by a
rnan.ufacturer. to the left doorframe of a vehicle shall
specify that t‘ltle to the vehicle has been inscribed with
the notation ‘lemon buy back.” The decal shall be issued
..:o,‘:jl LEGISLATIVE INTENT SEY

E  (800)666-1917
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P AMENDED IN ASSEMBLY APRIL 2, 1995
AMENDED IN ASSEMBLY APRIL 5, 1995

CALIFORNIA LEGISLATURE—1995-96 REGULAR SESSION

@ ASSEMBLY BILL No. 1381

' Introduced by Assembly Member Speier

i February 24, 1995

_ An act to amend Section 1793.25 of, and to repeal Section
0 1795.8 of, the Civil Code, and to amend Section 4453 of, and
to add Sections 11713.10, 11713.11, and 11713.12 to, the Vehicle

Code, relating to vehicles.

LEGISLATIVE COUNSEL’S DIGEST
| AB 1381, as amended, Speier. Vehicles: Automotive
Consumer Notification Act.

Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been
returned, or should have been returned, to the dealer or
manufacturer, as specified, for failure to conform to
warranties, as specified.

[ ' This bill would revise and recast the Automotive Consumer
| Notification Act within the provisions of the Vehicle Code.
! The bill would require the manufacturer to retitle specified
| defective vehicles in its name, request the Department of
Motor Vehicles to inscribe the ownership certificate with a
: specified notation, affix a specified decal to the left doorframe

@ of the vehicle, deliver a specified notice to the transferee of

‘:/ LEGISLATIVE INTENT SERVICE (800) 666-1917
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the vehicle, and obtain the transferee’s acknowledgment. The
bill would provide fer the reeovery of darpages end eests;
ineluding reasenable attorney’s fees; by that any person
damaged by the failure of a manufacturer or dealer to comply
with these requirements, as specified, shall have the same
rights and remedies as those provided to a buyer of consumer
goods by specified provisions relating to warranty. The bill
would provide that it shall apply only to vehicles reacquired
by amanufacturer on or after the effective date of the act. The
bill would make legislative findings and declarations. The bill
would also make conforming changes.

By creating new infractions under the provisions.of the
Vehicle Code, this bill would impose a state-mandated local
program. _

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 1793.25 of the Civil Code is
amended to read: .

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
'an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
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receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
complied with the provisions of subdivision (b) of Section
11713.10 of the Vehicle Code. The State Board of
Equalization may adopt rules and regulations to carry
out, facilitate compliance with, or prevent circumvention
or evasion of, this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections6902.1, 6903, 6907, and
6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 2. Section 1795.8 of the Civil Code is repealed.

SEC. 3. Section 4453 of the Vehicle Code is amended
to read:

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the wvehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle.

ERVICE  (800) 666-1917
l
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S _ ‘ . : * addressed this problem by requiring notices on the title
© 17 (2) "A motor vehicle rebuilt and restored to operation® 9 of these vehicles or other notice procedures to warn
.+ 2 Which was previously reported to be dismantled pursuanit | 3 consumers that the motor vehicles were repurchased by
"3 to Section 11520. - 4 adealer or manufacturer because either the vehicle could
4 (3) A motor vehicle previously registered to a law | 5 not be repaired in a reasonable length of time, a
' 5 enforcement agency and operated in law enforcement 6 reasonable number of repair attempts, or the dealer or
6 'work. ‘ 7 manufacturer was not willing to repair the vehicle; that
7 (4) A motor vehicle formerly operated as a taxicab. 8 these notices serve the interests of consumers who have
8 (5) A motor vehicle manufactured outside of the | g a right to information relevant to their buying decisions;
9 United States and not intended by the manufacturer for | 10 and that the disappearance of these notices upon the
10 sale in the United States. 11 transfer of title from another state to this state encourages
11 (6) A park trailer, as described in subdivision (b) of | 12 the transport of “lemons” to this state for sale to the
12 Section 18010 of the Health and Safety Code, which when | 13 drivers of this state. Therefore, the Legislature hereby
13 moved upon the highway is required to be moved under | 14 enacts the Automotive Consumer Notification Act.
14 a permit pursuant to Section 35780. 15 (b) Any manufacturer who reacquires or assists a
15 (7) A motor vehicle that has been reacquired under | 16 dealer to reacquire a vehicle registered in this state, any
16 circumstances described in subdivision (b) of Section [ 17 other state, or a federally administered district shall, prior
17 1171310, a vehicle with out-of-state titling documents | 18 to any resale, lease, or transfer of the vehicle in this state,
18 reflecting a warranty return, or a vehicle that has been 19 cause the vehicle to be retitled in the name of the
19 identified by an agency of another state as requiring a g 90 manufacturer; request the department to inscribe the
20 warranty return title notation, pursuant to the laws of that. 21 ownership certificate with the notation “lemon buy
21 state. The notation made on the face of the registration 922 back”s and affix a decal to the left doorframe of the
22 and pursuant to this subdivision shall state “lemon buy | 23 vehicle in accordance with the provisions of Section
23 back.” . 24 11713.12, in either any of the following circumstances:
24 (c) The director may modify the form, arrangement, @ o5 (1) The vehicle was required reacquired, pursuant to
25 and information appearing on the face of the registration | 96 a courtorder or a decision rendered through a third-party
26 card and may provide for standardization and | 97 dispute reselution proeess; to be replaced or necepted for
27 abbreviation of fictitious or firm names on the 98 restitution by the manufacturer due to the inability of the
28 registration card whenever the director finds that the 29 manutaeturer to eonform the wehiele to an express
29 efficiency of the department will be promoted by so | 30 warranty of the manufaeturer:
30 doing, except that general delivery or post office box | 31 42y Within ore year from delivery of a new wehiele to
31 numbers shall not be permitted as the address of the | 39 the buver er lessce or 12,000 miles on the edometer of the
32 registered owner unless there is no other address. 33 wehiele; whichever oeeursfirst; etther (A the vehiele was
33 SEC.4. Section 11713.10is added to the Vehicle Code;‘34 the subjeet of four of moere atternpts by the manufacturer
34 toread: 35 er its agents to repair the sathe noneonformity or (B) the
35  1171310. (a) The Legislature finds and declares that | 36 wechiele was eut of serwiee by reasen eof repair of
36 the expansion of state warranty laws covering new and | 37 nenecenforsmities by the manufaeturer or it agents for a
37 used cars has given important and valuable protection to | 38 eumulative totel of more than 30 ealendar deys sipee
38 consumers; that in states without this valuable warranty { 39 delivery of the vehiele to the buyer: dispute resolution
39 protection used and irreparable motor vehicles-are @40 process.
40

o
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3 of the judgment a sum equal to the aggregate amount of

eosts a;b:}gxpeﬁses; ineluding atterney's fees based en the
actual tirne expended; determined by the eourt to have
been reasonably ineurred in Ltigating the matter:

43> Fhe remedies provided by this sabdiyaspﬂ are
eumulative and shall net be eonstrued a3 restricting any
rerredy otherwise available: .

(f) Any buyer damaged by the fadurq of a
manufacturer or dealer to comply with this section shall
have the same rights and remedies provided by Section
1794 of the Civil Code.

SEC.5. Section11713.11 is added to the Vehicle Code,
to read: o

11713.11. (a) Thenoticerequired in subdivisions (c)
and (d) of Section 11713.10 shall be prepared l?y the
manufacturer of the reacquired vehicle and shall disclose
the following: . o

(1) Year, make, model, and vehicle identification
number of the vehicle. . .

(2) Whether the title to the vehicle has been inscribed

¥\ "(8)  The vehicle wasreacquired within six months after .
- the buyer had made a written request to the
manufacturer for replacement or refund under the

{
3
2
- 3
4 provisions of Section 1793.2 of the Civil Code.
5
6
7
8

(3) The vehicle was reacquired during the pendency
of state-certified arbitration concerning the vehicle
requested by the buyer or within six months of the .
conclusion of that arbitration proceeding.

9 ' (4) The vehicle was reacquired during the pendency
10 of litigation between the manufacturer and the buyer
11 alleging a cause of action under Section 1793.2 of the Civil
12 Code or within six months of the conclusion of that
13 litigation.

14 (¢) Any manufacturer who reacquires or assists a
15 dealer to reacquire a vehicle to resolve an express
16 warranty dispute between the buyer or lessee and the
17 manufacturer shall, prior to sale, lease, or other transfer,
18 execute and deliver to the subsequent transferee a notice
19 and obtain the transferee’s written acknowledgment of a
20 - notice, as prescribed by Section 11713.11. ' .

el Sy

i i ion “ buy back.”
21 (d) Any dealer who knowingly purchases for resale a 21 with the notation “lemon .
22 vehicle that has been reacquired in order to resolve an 22 (3) The naturelofeach;ltohnconlf;qgglty reported by the
23 express warranty dispute between the last retail owner of 23 original buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
buyer or lessee.

‘24 the reacquired vehicle and the vehicle’s manufacturer .
25 shall, prior to sale, lease, or other transfer, execute and
26 deliver to the subsequent transferee a notice and obtain

)
SN

' ree’ i i 27 b) The notice shall be on a form 8!/ x 11 inches in
g; ;EZSE?EZ%T; gezglgge?liigﬁ?vledgnient of 2 notice, as 28 sizEe; printed in no smaller than 10-point {)lack t{p.e 031 a
29 (e) The disclosure requirements in subdivisions (c) 29 white .bac.kground.. The. forrn. slgal.l 0?.1)1’ gon éﬂél ch
30 and (d) are in addition to all other consumer notice 30 following information prior to it being filled out by
31 requirements and do not relieve any person, including gé manufacturer:

32 any dealer or manufacturer, from coinplying with any e R ONTY 7 TR NG BT

33 other applicable law, including any requirement of @
34 subdivision (f) of Section 1793.22 of the Civil Code. gg .
35 dax the fai of .
m&ﬁégﬂf&eﬂferw _émy@ps:s;; to eeﬁffgg' mthby the fp?el?i:iens et; 36 (Check one or both, as applicable)

is scetion meay bring : covery 37 1,
gg et;:;es and other }egel::éml: ::ﬁeze o 38 [] This vehicle was reacquired by the velpcle s
39 {8y I a buyer; lessee; or other transferce pi;evaa'ls in an 39 manufacturer in resolution of a warranty dispute
40 ection under thisseetion; that ~_ 2 /el raoerver avnate SQVICE (800) 666-1917 2194
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between the
manufacturer.

[] The title to this vehicle has been permanently
branded with the notation “lemon buy back.” The
nonconformity experienced by the original owner or
lessee has been corrected and the manufacturer warrants
for a one-year period that this vehicle is free of that
nonconformity. :

original owner/lessee and the

VIN

Year Make Model

Problem (s) Reported by
Original Owner

Repairs Made, it any, to
Correct Reported Problem (s)

DO DO DO DD b=t bt bt bt =t bt e b= =
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Signature of Manufacturer Date
Signature of Dealer - T -Sa;e T
. Signature of Buyer, Lessee, or other T T
Transferee Date

—

(c) A copy ofthe notice shall be provided to the buyer
lessee, or other transferee. ’
, SEC(i 6. Section11713.12is added to the Vehicle Code

o read: - ’
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11713.12. (a) The decal required by subdivision (b)
of Section 11713.10 tobe affixed by a manufacturer to the
left doorframe of a vehicle shall specify that title to the
vehicle has been inscribed with the notation ‘lemon buy
back.” The decal shall be issued to manufacturers by the
department and affixed to the vehicle in a manner
prescribed by the department.

(b) No person shall knowingly remove or alter any
decal affixed to a vehicle pursuant to subdivision (a),
whether or not licensed under this code.

SEC. 7. This act shall apply only to vehicles
reacquired by a manufacturer on or after the effective
date of this act.

SEC. 8. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime Or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution. .

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisionsof this act
shall become operative on the same date that the act
takes effect pursuant to the California Constitution.

(800) 666-1917
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O AMENDED IN SENATE JUNE 14, 1995
AMENDED IN ASSEMBLY APRIL 26, 1995
AMENDED IN ASSEMBLY APRIL 5, 1995

CALIFORNIA LEGISLATURE-—1995-96 REGUL.AR SESSION

L. ASSEMBLY BILL No. 1381

Introduced by Assembly Member Speier

February 24, 1995

&. An act to amend Section 1793.25 of, to add Sections 1793.23
and 1793.24 to, and to repeal Section 1795.8 of, the Civil Code,
and to amend Section 4453 of, and to add Secetierns H713-10;
HA3-H; and Section 11713.12 to, the Vehicle Code, relating

. J to vehicles.

LEGISLATIVE COUNSEL'S DIGEST
AB 1381, as amended, Speier. Vehicles: Automotive

Consumer Notification Act.

. Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been

. returned, or should have been returned, to the dealer or

u manufacturer, as specified, for failure to conform to
warranties, as specified.

This bill would revise and recast the Automotive Consumer
Notification Act within the previsiens ef the Vehiele Gode-
Fhe bill wewld to, among other things, require the
manufacturer to retitle specified defective vehicles in its

, . name, request the Department of Motor Vehicles to inscribe

‘,':I LEGISLATIVE INTEI?JT S ICE (800) 666-1917 2196
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the ownership certificate with a specified notation, affix a ’

specified decal to the left doorframe of the vehicle, deliver a
specified notice tothe transferee of the vehicle, and obtain the
transferee’s acknowledgment. Fhe bill would provide thet
any person aamaged by the failure of o monnfocturer o
dealer to comply with these requirements; a5 speeified; shaell
have the same rights end remedies as these previded to a
buycr of consurner goods by speeified provistens relatng to
warranty. The bill would provide that it shall apply only to
vehicles reacquired by a manufacturer on or after the
effective date of the act. The bill' would make legislative
findings and declarations. The bill would also make
conforming changes. '

By creating a new infraetions infraction under the
provisions of the Vehicle Code, this bill would impose a
state-mandated local program. ' .

The California-Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement. : .

This bill would provide that no reimbursement is required
by this act for a specified reason. .

Vote: majority. Appropriation: no. F iscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1.
Code, to read:

1793.23. (a) The Legislature finds and declares.all of
the following: =z '

(1) That the expansion of state warranty laws covering
new and used cars has given important and valuable
protection to consumers.

(2) That, in states without this valuable warranty
protection, used-and irrepairable motor vehicles are
being resold in the marketplace without notice to the
subsequent purchaser. . -

(3) That other states have addressed this problem by
requiring notices on the title of f”f’:f“, vehicles or other

, us

lSection 1793.23 is added to the Civil
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notice procedures to warn consumers that the motor
vehicles were repurchased by a dealer or manufacturer
because the vehicle could not be repaired in a reasonable
length of time or a reasonable number of repair attempts
or the dealer or manufacturer was not willing to repair
the vehicle.

(4) That these notices serve the interests of consumers
who have a right to information relevant to their buying

" decisions.

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state.

(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act.

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a vehicle registered in
this state, any other state, or a federally administered
district shall, prior to any sale, lease, or transfer of the
vehicle in this state, or prior to exporting the vehicle to
another state for sale, lease or transfer if the vehicle was
registered in this state immediately prior to it being
reacquired, cause the vehicle to be retitled in the name
of the manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the
notation “lemon buy back,” and affix a decal to the left
doorframe of the vehicle in accordance with Section
11713.12 of the Vehicle Code, in any of the following
circumstances:

(1) The vehicle was reacquired after the buyer or
lessee made .a written request to the manufacturer to
replace the vehicle or make a refund and the written
request was made after either (A) the vehicle was the
subject of four or more attempts by the manufacturer or
its agents to repair the same nonconformity within one
year from delivery of the new vehicle to the buyer or
lessee or 12,000 miles on the odometer of the vehicle,
whichever occurred first, or (B) the vehicle was out of

service by -reason of repair of nonconformities by the
(800) 666-1917
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manufacturer or its agents for a cumulative total of more
than 30 calendar days since delivery of the vehicle to the
buyer or lessee and within one year from delivery of the

- new vehicle to the buyer or lessee or 12,000 miles on the

odometer of the vehicle, whichever occurred first.

(2) The vehicle was reacquired during the pendency
of an arbitration proceeding between the manufacturer
and the buyer or lessee which alleged a cause of action
under subdivision (d) ofSection 1793.2, or was reacquired
within six months of the dismissal or final adjudication of

" that arbitration proceeding.

(3) The vehicle was reacquired during the pendency
of a law suit between the manufacturer and the buyer
which alleged a cause of action under subdivision (d) of
Section 1793.2, or was reacquired within six months of the
dismissal or final adjudication of that law suit.

(4) The vehicle was reacquired, pursuant to a court
order or a decision rendered through a third-party
dispute resolution’ process.

(d) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a vehicle in order to
resolve an express warranty dispute between the buyer
or lessee and the manufacturer shall, prior to sale, lease,
orother transfer of the vehicle, execute and deliver to the
subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

(e) Any dealer who knowingly purchases for resale a
vehicle that has been reacquired in order to resolve an
express warranty dispute between the last retail owner of
the reacquired vehicle and the vehicle’s manufacturer
shall, prior to sale, lease, or other transfer, execute and
deliver to the subsequent transferee a notice and obtain
the transferee’s written acknowledgment of a notice, as
prescribed by Section 1793.24.

(f) The disclosure requirements in subdivisions (d)
and (e) are in addition to all other consumer notice
requirements and do not relieve any person, including
any dealer or manufacturer, from complying with any
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other applicable law, including any requirement of
subdivision (f) of Section 179322,

(g) For purposes of this section, “dealer” has the same
meaning as defined in Section 285 of the Vehicle Code.

SCI;"C 2. Section 1793.24 is added to the Civil Code, to
rea

1793.24. (a) The notice required in subdivisions (d)
and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose
all of the following:

(1) Year, make, model, and vehicle identification
number of the vehicle.

(2) - Whether the title to the vehicle has been inscribed
with the notation “lemon buy back.”

(3) The nature of each nonconformity reported by the
original buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
biryer or lessee.

(b) The notice shall be on a form 8!/9 x 11 inches in size
and printed in no smaller than 10-point black type on a
white background.

The form shall only contain the following information
prior to it being filled out by the manufacturer:

WARRANTY BUYBACK NOTICE
(Check one or both, as applicable)

[(] This vehicle was reacquired by the vehicle’s
manufacturer in resolution of a warranty dispute
between the original owner/lessee and the
manufacturer.

(] The title to this vehicle has been permanently
branded with the notation ‘“lemon buyback.” The
nonconformity experienced by the original owner or
lessee has been corrected and the manufacturer warrants
for a one-year period that this vehicle is free of that
nonconformity.

(11 .':/ LEGISLATIVE INTENT %ERVICE (800) 666-1917
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VIN. Year Make Model

~ Repairs Made, if any, to
Correct Reported Problem (s)

Problem (s) Reported by
Original Owner

Signature of Manufacturer Date
Signature of Dealer (s) Date
Signature of Retail Buyer or Lessee Date

(¢) The manufacturer shall provide an executed copy
of the notice to the manufacturer’s transferee. Fach
transferee to whom the motor vehicle is transferred prior
to its sale to a retail buyer or lessee shall be provided an

executed copy of the notice by the previous transferor.
SEC. 3. - Section 1793.25 of the Civil Code is amended
-to read:
1793.25. (a) Notwithstanding Part. 1 (commencing

with Section 6001) of Division 2 of the Revenue and

Taxation Code, the State Board of Equalization shall

reimburse the manufacturer of a new motor vehicle for

an amount equal to the sales tax which the manufacturer

pays to or for the buyer when providing a replacement
L)

Summ %

DO = bt bt et ok ok ek i ekt
QO OO-1OOUT WD OO~ UL LD —~

L

WWWWWWWWWLUNDNDMNPNDNDND NN
QDQNIOBUIAODNHOQO@\IO)UIAODNB

-:‘.:':/ LEGISLATIVE INTENT %ERVICE (800) 666-1917

—7— AB 1381
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
eomplicd with the provisions of subdivision {b) of Seetion
H714310 of the ¥ehiele Gede complied with subdivision
(c) of Section 1793.23. The State Board of Equalization
may adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of,
this section. ,

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907, and
6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

S &

SEC. 5. Section 4453 of the Vehicle Code is amended
to read:

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

96
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(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration -card, whenever the department is able to
ascertain that fact, at the time application is made for

4
5" initial registration or transfer of ownership of the vehicle.

6

7

8"

* (1) A motor vehicle rebuilt and restored to operation
‘which was previously declared to be a total loss salvage
vehicle because the cost of repalrs exceeds the retail value
of the vehicle.

'(2) A motor vehicle rebuilt and restored to operation
which was previously. reported to be dismantled pursuant
'to Section 11520. g
" (3) A motor’ vehicle prev1ously reglstered to a law
enforcement agency and operated in-law enforcement
work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle ‘manufactured outside of the
United States and not inténded by the manufacturer for
sale in the United States. -

' (6) A park trailer, as descrlbed in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780.
~*(7)" A motor vehicle that has been reacquired under
circumstances described in subdivision by ef Seeten
H¥¥3:10 (c) of Section 1793.23 of the Civil Code, a vehicle
‘with out-of-state titling documenits reflecting a warranty
réturn, or a vehicle that has been identified by an agency
‘of another state as requiring a warranty return title
notation, pursuant to the laws'of that state. The notation
made on the face of the registration and pursuant to this

'subdivision shall state “lemon buy back.”
33 ¢

(¢) The director may modify the form, arrangement,
and information appearing on the face of the registration
card and ‘may provide for standardization and
abbreviation -of fictitious or firm names on the
registration card whenever the director finds that the
efficiency of the department will be promoted by so
doing, except that general delivery or post office box
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numbers shall not be permitted as the address of the
registered owner unless there is no other address.

SEG A Scetion H310 is addced to the ¥chiele Gedce;
to reads

HA310. 8 The Legislature finds atrd deelnres that
the expansion of state warranty laws covering rew and
wsed ears has given important and valuable protcetion to
consumrery; that it states without this waluable warrants
protection wsed and irrepareblc meter wchieles are
inundatine the marketplaee; that other stntes have
addressed thiv problem by requiring netiees on the tte
of these wvehieles or other nobee precedures to warn
eonsurners that the meter vchieles were repurehased by
& dealer or manufacturer beeatrse either the wehiele eould
net be repaired i a rcesensble lensth of time; a
reasonable nurmber of repair attermpts; or the dealer of
manufaeturer was pot willing to repair the vehiele; that
these notiees serve the interests of consurmers whe have
& right to information relevant to their buying deeisions;
urd thit the dissppearance of these notiees upon the
transter of ﬁﬁe&emaﬂethefet&teteth*se@&teeﬂeeﬂfages
the transpert of “lemons” to this state for sale to the
drivers of this stete: Therefore; the Legislature hereby
enaets the Autormotive Gonsumer Notifteation Aet

by Any menufaeturer who resequires of assists a
desaler to reaequire & wehiele registered in this state; any
other state; or a federally adrrinistered district shalk; prior
to any resale; leuse; or transter of the vehiele i this state;
esuse the wchielc to be rctitled in the moamme of the
manufaeturce; roquest the departraent to inseribe the
ewnership ccrtificate with the notatien “lemon buw
baelds opd affix a deeal to the left doorframe of the
wchielc in aceerdanec with the previsiens eof Sceten
H71318; in any of the following cirevmnstanees

43 The vehiele was reacquired; pursunnt to & eousrt
order or a deeision rendered threusgh a Hrrd/part
dispute resolution preeess:

12} The vehiele was resequired within six rorths after
the buyer had mnde # written request to the

(800) 666-1917
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manufacturer for repleeement or refund under the
pfeﬂswﬁséSeeheﬂHQ&aé%herﬂGeele-

- {3} Fhe vehiele was regequired d&ﬁﬁg the peﬂéeney

of stateleertified nrbiration eoneerning the wehiele

requested by the buver or within six meﬁths of the
eomclision ef that arbitration proeceding

A4y %evehte}ewasre&eqa&eddaﬁﬂg%hepeﬁéeﬁey
of litigation between the manufacturer and the buver
alleging a eause of action under Seetion 17932 of the Givil
Geode or within six menths ef the econelusion of that

Pimation:

{er Any manulacturer who reaequires or assiste a

denler to remequire & wvehiele to reselve an express
warranty dispute between the buver or lessee and the
manutnckarer shall; prior to sale; lease: or other transfer;
exeeute and deliver to the subsequent transterec a notiee
and ebtain the transferee’s wetttern selmewledement of
netiee; as preseribed by Seetion HY13-4H-

& Apv desler whe lmawingly purchases for resale &
vehiele thet has been regequired in order to resolve an
express warranty dispute between the last retuil ovener of

the reseguired vehiele and. the vehiele's manutasturer

shall prier to sale; lease; or othes transfer; execeute and
deliver to the subsequent ransferee # notiee and obtain
t-hetmﬂaf-efee-swrt&eﬁaekﬁewledgmeﬂtéaﬂehee a9
preseribed by Seetion HY13:H-

ey The diselosure requirements in subdivisions {e}
and +d>r are i addition to all other ecomsurner motiee

- requirernents and do net relieve any person; ineluding

any desler of manufacturer; from complying with any
other applieable law; imeludips any requirerment of
ﬂﬂbéﬁ&ﬂteﬂ(-f-}efSeehen-}%B-SQé%he%Geele-

Uy Any buyer damaged by the failure of a
maﬁufaetufererdealefteeempl with this seetion shal
have the surre rights and rernedies provided by Seetion
175y of the Giwil Geode:

SEG:-5- Seetion 1371311 i3 added to the Mehiele Gode;
o reads

HH334:-  {a) The netiee required in subdivisions {e}
aﬂéfd}efSeeﬁeﬁH—?-}&-}OShaHbepfep&feéby%he
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manuteeturer of the regequired vehiele and shul diselose
the folewing:

3 Yeor, wmmke; mrodel; and wehiele identiheation
pumber of the vehiele:

{2y Whether the title to the vehiele hus been insertbed
with the notation “lemen buy baele”

{3+ The nature of eaeh ronconformity reported by the
original buyer or lessee of the vehiele-

4} Repairs; f any; made to the vehiele tn an attempt
to eorreet eneh nenconformity reported by the original
buyer or lessee-

b} The notiee shell be on a form 8tXg x H inches in
sizes prnted in o smaller than 10/peirt blrele tvpe on a
white backeround The form sholl enlv contain the
follewing infermation prior to it being fied out by the
manufgeturer:

WARRANEY BEY BACK NOHGE
{Cheek one or both; as applieablet

H This vehiele wes resequired by the wvehiele’s
mentfaeturer B reschition of e warrenty  dispute
between the eoriginal eownerllessee and the
mantaetures

H The tide to this vehiele has been permanently
branded with the notation “lemer buy baele”™ The
neneantormity experieneed by the eriginal owner or
lessee has been correeted and the manufacturer warrants
for a enelvear period that this vehiele s free of that
reResntermity

M Medel

(800) 666-1917

#2201
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1
!
1 P’MWW Repeirs Mace; if any; to ., 1 SEC. 7. This act shall apply only to wvehicles
2 Original Owner . | Gerreet Reperted Problemts) i 2 reacquired by a manufacturer on or after the effective
2 | 3 date of this act.
5 | 4  SEC. 8. No reimbursement is required by this act
F 5 pursuant to Section 6 of Article XIII B of the California
6 1 6 Constitution because the only costs that may be incurred
7 Q 7 by a local agency or school district will be incurred
8 8 because this act creates a new crime or infraction,
9 ’ 9 eliminates a crime or infraction, or changes the penalty
10 | 10 for a crime or infraction, within the meaning of Section
11 i 11 17556 of the Government Code, or changes the definition
12 | 12 of a crime within the meaning of Section 6 of Article
13 . 13 XIII B of the California Constitution.
14 Signature of Manufacturer Date | 14  Notwithstanding Section 17580 of the Government
15 - -- 0 —y . —— e 15 Code, unless otherwise specified, the provisions of this act
16 Signature of Dealer ' Bate 16 shall become operative on the same date that the act
g — : i~ 17 takes effect pursuant to the California Constitution.
v o i
20 Signature of Buyer; Lessee; or other .
21 Fransteree Pate
0 ___ . '; :
3 L
24 !
25  4er A eopy of the nofee shall be previded to the buves; .
26 lessee; or ether transferee: ' ‘
27 SEC.6. Section11713.12isadded to the Vehicle Code, |
28 to read: - : |
29 11713.12. (a) The decal required by subdivision b}
30 efSeetion HH3:10 () of Section 1793.23 of the Civil Code
31 to be affixed by a manufacturer to the left doorframe of
32 a vehicle shall specify that title to the vehicle has been
33 inscribed with the notation “lemon buy back.” The decal
34 shall be issued to manufacturers by the department and ‘
35 affixed to the vehicle in a manner prescribed by the
36 department.
37 (b) No person shall knowingly remove or alter any
38 decal affixed to a vehicle pursuant to subdivision (a),
39 whether or not licensed under this code. .
» ) g . @)
.....:..”'l LEGISLATIVE INTEGNT SERVICE (800) 666-1917 2902
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o AMENDED IN SENATE JULY 3, 1995
1 AMENDED IN SENATE JUNE 14, 1995
AMENDED IN ASSEMBLY APRIL 26, 1995
1 AMENDED IN ASSEMBLY APRIL 5, 1995

It
\’ CALIFORNIA LEGISLATURE—1995-96 REGULAR SESSION

ASSEMBLY BILL No. 1381

Introduced by Assembly Member Speier

February 24, 1995

@

An act to amend Section 1793.25 of, to add Sections 1793.23

and 1793.24 to, and to repeal Section 1795.8 of, the Civil Code,

‘ and to amend Section 4453 of, and to add Section 11713.12 to,
‘.’ the Vehicle Code, relating to vehicles.

LEGISLATIVE COUNSEL’S DIGEST

AB 1381, as amended, Speier. Vehicles: Automotive
Consumer Notification Act.

Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been

O returned, or should have been returned, to the dealer or
manufacturer, as specified, for failure to conform to
warranties, as specified.

This bill would revise and recast the Automotive Consumer
Notification Act to, among other things, require the
manufacturer to retitle specified defective vehicles in its
name, request the Department of Motor Vehicles to inscribe

4/ LEGISLATIVE INTENT SE@ICE (800) 666-1917
Cortrected 7-7-95—See last page.

,2203
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the ownership certificate with a specified notation, affix a .

specified decal to the left doorframe of the vehicle, deliver a
specified notice to the transferee of the vehicle, and obtain the
transferee’s acknowledgment. The bill would prov1de that it
shall apply only to vehicles reacquired by a manufacturer on
or after the effective date of the act. The bill would make

legislative findings and declarations. The bill would also make

conforming changes.

By creating a new infraction under the provisions of the
Vehicle Code, this bill would i impose a state-mandated local
program.

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions estabhsh procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
by this act for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people.of the State of California do enact as follows:

SECTION 1.
Code, to read:

1793.23.
the following:

(1) That the expansion of state warranty laws covering
new and used cars has given important and valuable
protectlon to consumers.

(2) That, in states without this valuable warranty
protection, used and irrepairable motor vehicles are
10 being resold in the marketplace without notice to the
11 subsequent purchaser.

12 (3) That other states have addressed this problem by
13 requiring notices on the title of these vehicles or other
14 notice procedures to warn consumers that the motor
15 vehicles were repurchased by a dealer or manufacturer
16 because the vehicle could not be repaired in a reasonable
17 length of time or a reasonable number of repair attempts

Section 179323 is added to the Civil

O 0 ~1O Ut Hh LN -

o'W %
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(a) The Legislature finds and declares all of .
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or the dealer or manufacturer was not willing to repair
the vehicle.

(4) That these notices serve the interests of consumers
who have a right to information relevant to their buying
decisions.

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state.

(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act.

fe+ Any menufacturer who resequires oF ag9sists a
desler oF Henholdor to renegiire a vehiele registered in
this stete; any other state; of a federnlly administered
district shell; prier to any sude; tenses o transfer of the

- wehiele in this stete; or prioF o exportng the vehiele to

another stete for sale; lease or transfer if the vehiele was
registered in Hhis state irmrnedistely prior to it being
regequired; eause the vehiele to be retitled in the name
of the manufactarer; request the Department of Moetor
Yehieles to inseribe the ewnershtp eertifieate with the
notation “lernon buy bael” and afhix a deeat to the left
deorfrarae of the wehiele v aceordanece with SeceHeon
HF13418 of the Vehicde Gode; in apy of the folewins
eirenmtanees:

B The vehiele was resequired after the buyer or
lessee mrade a written request to the manufeeturer to
replace the vehiele er malke a refund and the weitten
request was mude efter either (A the wehiele was the
subjeet of four or rrote attermpts by the munufucturer er
i asgents to repair the sarne noneconformity within ene
year from delivery of the nrew wehiele to the buyer of
jessee or 14000 miles on the odometer of the wehiele;
whichever oceurred Best or {BY the vehiele was eut of
serwtee by reaser of repair of noneonformities by the
marafecturer oF H#5 agents for a cumulative total of more
thaen 30 enxtendear days sinee delivery of the vehiele to the
buyer or lesiec and within one year from delivery of the

(800) 666-1917
2204
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new vehiele to the buayer or lessee or 13;000 miles on the
odometer of the vehiele; whichever oceurred Brobk

2} Fhe vehiele was reaequired during the pendeney
of an arbitration proceeding between the manufpoturer
and the buyer or lessee whieh alleged & esuse of aetion
under subdivision (& of Section 1793.2; or was regequired
within 5ix months of the dismissal or fnal adjudicabion of
thet arbitration precceding:

{3} The vehiele was reaequired during the pendeney

‘of & law suit between the manvfeeturer and the buver

which alleged & eause of action under subdivision <& of

Seetion 1703.8; o was reacqtized within six raonths of the

cisrnissal or finel adjudication of that tew sutk:

{4} The vehiele was resequired; pursuent te a eourt
order o & deetsion rendered threush a thirdiparky
dispute reselution proeess:

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally
administered district because the vehicle was requiréd to
be replaced or accepted for restitution due to the
manufacturer’s inability to conform the vehicle to
applicable warranties pursuant to subdivision (d) of
Section 1793.2 or any other applicable law ofthisstate, any
other state, or federal law, shall, prior to any sale, lease,
or transfer of the vehicle in this state, or prior to exporting
the vehicle to another state for sale, lease, or transfer if the
vehicle was . reg]stered in this state and reacquired
pursuant to the provisions of subdivision (d) of Section
1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the
notation “factory buyback,” and affix a decal to the
vehicle in accordance with Section 11713.12 of the
Vehicle Code.

(d) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle in order
to resolve an express warranty dispute between the buyer
or lessee and the manufacturer shall, prior to sale, lease,
or other transfer of the vehicle, execute and deliver to the

R
eane®
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subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

{e} Any dealer who knowinsly purehases for resale &
vehiele that has been resequired 1 order o reselve an

(e) Any dealer who purchases for resale a motor
vehicle and has been given notice pursuant to subdivision
(c) of Section 1793.24 that the vehicle was reacquired in
order toresolve an express warranty dispute between the
last retail owner of the reacquired vehicle and the
vehicle’s manufacturer shall, prior to sale, lease, or other
transfer, execute and deliver to the subsequent
transferee a notice and obtain the transferee’s written
acknowledgment of a notice, as prescribed by Section
1793.24.

(f) The disclosure requirements in subdivisions (d)
and (e) are in addition to all other consumer notice
requirements and do not relieve any person, including
any dealer or manufacturer, from complying with any
other applicable law, including any requirement of
subdivision (f) of Section 1793.22.

(g) For purposes of thissection, “dealer” has the same
meaning as defined in Section 285 of the Vehicle Code.

SEC. 2. Section 1793.24 is added to the Civil Code, to
read:

1793.24. (a) The notice required in subdivisions (d)
and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose
all of the following:

(1) Year, make, model, and vehicle identification
number of the vehicle.

(2) Whether the title to the vehicle has been inscribed
with the notation “lemen buy baele™ “factory buyback.”

(3) The nature of each nonconformity reported by the
original buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
buyer or lessee.

,

(800) 666-1917
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(b) Thenoticeshallbeona form8!/9x11inchesinsize
and printed in no smaller than 10-point black type on a
white background. .

The form shall only contain the following information

- prior to it being filled out by the manufacturer:

WARRANTY BUYBACK NOTICE
(Check one or both, as applicable)

[] This vehicle was reacquired by the vehicle’s
manufacturer in resolution of a warranty dispute
between the original owner/lessee and
manufacturer.

The title to this vehicle has been permanently
branded with the notation “lemer ‘“factory buyback.”
The nonconformity experienced by the original owner or
lessee has been corrected and the manufacturer warrants
for a one-year period that this vehicle is free of that
nonconformity. '

the -

V.LN. Year Make Model

Problem (s) Reported by
Original Owner "

Repairs Made, it any, to.
Correct Reported Problem (s)

Signature of Manufacturer Date

e — ——— — e e =

Signature of Dealer (s)

ne

Date
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Signature of Retail Buyer or Lessee

— — —— = —— —_— —_— —_ —— =

(c) The manufacturer shall provide an executed copy
of the notice to the manufacturer’s transferee. Each
transferee to whom the motor vehicle is transferred prior
to its sale to a retail buyer or lessee shall be provided an
executed copy of the notice by the previous transferor.

SEC. 3. Section 1793.25 of the Civil Code is amended
to read:

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
restitution hasreported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
complied with subdivision (c) of Section 1793.23. The
State Board of Equalization may adopt rules and
regulations to carry out, facilitate compliance with, or
prevent circumvention or evasion of, this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section

6001) of Division 2 of the Revenue and Taxation Code.
(800) 666-1917
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(¢) The manufacturer’s claim for reimbursement and

" the board’s approval or denial of the claim shall be subject

to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue

-and Taxation Code, except Sections 6902.1, 6903, 6907, and

6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

SEC. 5. Section 4453 of the Vehicle Code is amended
to read:

- 4453. (a) Theregistration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A ‘motor vehicle -of a type included in this

. subdivision shall be identified as such on the face of the

registration card, whenever the department is able to

- ascertain that fact, at the time application is made for

initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle. -

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520.. - -

(3) A motor- vehlcle previously reglstered to a law
enforcement agency -and operated in law enforcement

- work.

(4) A motor vehlcle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States.

(6) A park trailer, as described in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant-to Section 35780.

.
a3

.".. 'o:l LEGISLATIVE INTENT &?RWCE

(o) [ DORO DI DD DO DD DD DO DD DD =t = et et bt et et et et
B L E R N O RO R RS 00030tk Gt — O © 00 ~10 T G O

40

—9— AB 1381

(7) A motor vehicle that has been reacquired under
circumstances described in subdivision (c¢) of Section
1793.23 of the Civil Code, a vehicle with out-of-state
titling documents reflecting a warranty return, or a
vehicle that has been identified by an agency of another
state as requiring a warranty return title notation,
pursuant to the laws of that state. The notation made on
the face of the registration and pursuant to this
subdivision shall state Zlemen buy baele= “factory
buyback.”

(¢) The director may modify the form, arrangement,
and information appearing on the face of the registration
card and may provide for standardization and
abbreviation of fictitious or firm names on the
registration card whenever the director finds that the
efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be perrnitted as the address of the
registered owner unless there is no other address.

SEC. 6. Sectlon 11713.12 is added to the Vehicle Code,
toread:

11713.12. (a ) The decal required by subdivision (c)
of Section 1793.23 of the Civil Code te be affixed by a
menufaetarer to the left deorframe of a vehiele shell
speetfy%hathﬂetethevehielehasbeeﬂmseﬂbedmfh
the notation Jlemon buy baele” The deent shall be issued
to manufaeturers by the departsnent and to be affixed by
a manufacturer to a motor vehicle, shall be affixed to the
left front doorframe of the vehicle, or, if the vehicle does
not have a left front doorframe, it shall be affixed in a
location designated by the department. The decal shall
specify that title to the motor vehicle has been inscribed
with the notation “factory buyback” and shall be affixed
to the vehicle in a manner prescribed by the department.

(b). No person shall knowingly remove or alter any
decal affixed to a vehicle pursuant to subdivision (a),
whether or not licensed under this code.

SEC. 7. This act shall apply only to wvehicles
reacquired by a manufacturer on or after the effective
date of this act.

(800) 666-1917

2207



AB 1381 — 10—

O OO =~1 Ut W GO D -~

SEC. 8. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred

" by a local agency or school district will be incurred

because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act
shall become operative on the same date that the act
takes effect pursuant to the California Constitution.

CORRECTIONS
Text — Page 9.

%va (800) 666-1917
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AMENDED IN SENATE JULY 15, 1995

AMENDED IN SENATE JULY 3, 1995

AMENDED IN SENATE JUNE 14, 1995
AMENDED IN ASSEMBLY APRIL 26, 1995
AMENDED IN ASSEMBLY APRIL 5, 1995

CALIFORNIA LEGISLATURE—1995-56 REGULAR SESSION

ASSEMBLY BILL No. 1381

Introduced by Assembly Member Speier

February 24, 1995

An act to amend Section 1793.25 of, to add Sections 1793.23
and 1793.24 to, and to repeal Section 1795.8 of, the Civil Code,
and to amend Section 4453 of, and to add Section 11713.12 to,
the Vehicle Code, relating to vehicles.

LEGISLATIVE COUNSEL'S DIGEST

AB 1381, as amended, Speier. Vehicles: Automotive
Consumer Notification Act.

Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been
returned, or should have been returned, to the dealer or
manufacturer, as specified, for failure to conform to
warranties, as specified.

This bill would revise and recast the Automotive Consumer
Notification Act to, among other things, require the
manufacturer to retitle specified defective vehicles in its
CE (800) 666-1917
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name, request the Department of Motor Vehicles to inscribe
the ownership certificate with a specified notation, affix a
specified decal to the left doorframe of the vehicle, deliver a
specified notice to the transferee of the vehicle as prescribed,
and obtain the transferee’s acknowledgment. The bill would
provide that it shall apply only to vehicles reacquired by a
manufacturer on or after the effeetive date of the get January
1, 1996. The bill would make legislative findings and
declarations. The bill would also make conforming changes.
By creating a new infraction under the provisions of the

Vehicle Code, this bill would impose a state-mandated local :

program,

The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions:establish procedures for
making that reimbursement. ;-

This bill would provide that no reimbursement is required
by this act for a specified reason. .

Vote: majority. Appropriation::no. Fiscal committee: yes.
State-mandated local program: yes.. = S -

- The people.of the State of California do enact as follow:s:

SECTION 1. Section 179323 is added to the Civil
.Code, to read: .

179323. (a) .The Legislature finds and declares all of
the following: L -

(1) That the expansion of state warranty laws covering
.new and used cars has given important and valuable
‘protection to consumers. Thel :

(2) That, in states without this valuable warranty
protection,. used and irrepairable motbr ‘vehicles are
being resold in the marketplace without notice to the
subsequent purchaser. :

/(3)  That other states have addressed this problem by
requiring notices on the title of these vehicles or other
notice procedures to warn consumers that the motor
vehicles were repurchased by a dealer or manufacturer
-because the vehicle could not be repaired in a reasonable

length of tirfle or areasonable r _._‘ o;::I)fL%’é}%i_rA%‘iWFENT

L el ) S Sy |

\

[
855:555wmwo©mqmmawww

—3— AB 1381
or the dealer or manufacturer was not willing to repair
the vehicle. -t wn o '

(4) That these notices serve the interests of consumers
who have a right to information relevant to their buying
decisions. ' . .

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state. .

(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act. . .

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally
adwministered district beeause the vehicle was reguired to
be replaced or accepted for restitution due to the
manafnetarer’s mability to conform the wehiele o
appheable warranties pursuant to subdivisien {4y ef
Scetion 1793:2 or afy other applieable laxww of this state; any
other state; or federal law; shall, prier te any sale; lease
administered district shall, prior to any sale, Iease,. or
transfer of the vehicle in this state, or prior to exporting
the vehicle to another state for sale, lease, or transfer if the
vehicle was registered in this state and reacquired
pursuant to the provisions of subdivision (d) of Section
17932, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor

- Vehicles to inscribe the ownership certificate with the

notation “factory buyback,” and affix a decal to the
vehicle in accordance with Section 11713.12 of the
Vehicle Code if the manufacturer knew or should have
known that the vehicle is required by law to be replaced,
'accepted for restitution due to the failure of the
manufacturer to conform the vehicle to applicable

. warranties pursuant.to subdivision (d) of Section 1793.2,

-or accepted for restitution by the manufacturer d ue to
the failure of the manufacturer to conform the vehicle to
warranties required by any other applicable law of the

39
Mrdeesta t(%oﬁ{’éé@-%ﬁ”i state, or federal law.
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.3 (d)'- Any manufacturer who'reacquires or assists a
dealer or lienholder to reacquire a motor vehicle in erdes

ke reselve an express warranty dispute between the buver
- or lessee and the manutactarer shelk prior to sale; lease;
--In response to a request by the buyer or lessee that the
. vehicle be either replaced or accepted for restitution

because the vehicle did not conform to express warranties
shall, prior to the sale, lease, or other transfer of the
vehicle, execute and deliver to the subsequent transferee
a notice -and obtain the transferee’s written
acknowledgment of a notice, as prescribed by Section

. 1793.24. : N

{e} Any dealer who purchases for ressle & raeotor
wehicle and has been given notiee pursuant to subdivision
‘e of Seetion 1793:2% that the vehiele was regequired in
erder ko resolve an express warranbys dispute bebween the
last retadl eowner of the resequived wehicle and Hhe
zehiele’s manatactarer shall pror to sale; lease; or other

(e) Any person, including any dealer, who acquires a

. motor vehicle for resale and knows or should have known

that the .vehicle was reacquired by the vehicle’s
manufacturer in response to a request by the last retail
owner or lessee of the vehicle that it be replaced or
accepted for restitution because the vehicle did not
conform to express warranties shall, prior to the sale,
lease, or other transfer, execute and deliver to the
subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

(f) Any person, including any manufacturer or dealer,
who sells, leases, or transfers ownership of a motor vehicle
when the vehicle s ownership certificate is inscribed with
the notation “factory buyback” shall, prior to the sale,
lease, or ownership transfer of the vehicle, provide the
transferee ‘with a disclosure statement signed by the
transferee that states: “THIS VEHICLE WAS
REPURCHASED BY THE = VEHICLE'S
MANUFACTURER DUE TO A DEFECT IN THE
VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS. THE TITLE TO THIS VEHICLE HAS BEEN

"-':'-
Qi
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PERMANENTLY BRANDED WITH THE NOTATION
"FACTORY BUYBACK'.” _ o
" (g) The disclosure requirements in subdivisions ('d)
and {e) are in additien te, (e), and (f) are cumulative
with all other consumer notice requirements and do not
relieve any person,including any dealer or maanactur.er,
from complying with any other applicable !aw, including
any requirement. of subdivision (f) of Sect,l,on 1793.22.
{g) Feor purpeses of this seetion; “deater= h&s the sarne
meening as defined in Seetion 985 of the -V-e,};ﬂe}e Gede-

(h) For purposes of this section, ‘.‘dea]er means any

person engaged in the business of selling, offering fqr sale,
or negotiating the retail sale of, a used motor vehicle or
selling motor vehicles as a broker or agent for another,
including the officers, agents, and en?plo yees of the
person and any combination or association of dealers.

SEC. 2. Section 1793.24 is added to the Civil Code, to
read: _ o

1793.24. (a) The notice required in subdivisions (d)
and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose
all of the following: . . o

(1) Year, make, model, and vehicle identification
number of the vehicle. o

(2) Whether the title to the vehicle has been inscribed
with the notation “factory buyback.”

(3) The nature of each nonconformity reported by the
original buyer or lessee of the vehicle.. .

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
buyer or lessee. . o

(b) The notice shall be on a form 81/9x 11 inchesinsize
and printed in no smaller than 10-point black type on a
white background. .

The form shall only contain the following information
prior to it being filled out by the manufacturer:

94

2211



AB 1381

—_ O OO-1OU KR WNDEOOCO=-10 Ut CON -

WLLWNNNDNDNNDN
Loo—-oooo-qcn_mu[?m

| (—Ghee ‘ ;ieeaeerbe%h-,asappheab'“! le«):

—6—
- WARRANTY BUYBACK NOTICE

H This vehiele was reaequired by the wehielels
manufeeturer 1 reselutien of a warranty dispute
bepween the original ownerllessee and  the
mupnfsetoress -

The sile to this vehiele has been permanently
branded with the notatien “factory buvbaelk:? The
nepcentarmits experienced by the original ewner o
lessee has been eorreeted and the menufaeturer warrents

“for ‘& onelyeer peried that this vehicle is free of that

neneenformity=
(Check One) - '
[]-This vehicle was repurchased by the vehicle’s
manufacturer after the last retail owner or lessee
requested its repurchase due to the problems(s) listed
below. .

THIS VEHICLE WAS REPURCHASED BY THE
VEHICLES'S MANUFACTURER DUE TO A DEFECT
IN THE VEHICLE PURSUANT TO CONSUMER
WARRANTY LAWS. THE TITLE TO THIS VEHICLE
HAS BEEN PERMANENTLY BRANDED WITH THE

. NOTATION “FACTORY BUYBACK.” Under California

law, the manufacturer must warrant to you, for a one year
period, that the vehicle is free of the problem (s) listed
below. ... - o 0 :

Make

[VIN, Year . : queI ,
tl- i
.:0:0:/ LE‘GISLATIVE INTENT SE
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Repairs Made, if any, to

I"roblem(s) Reported by .
Correct Reported Problem (s)

Original Owner

Signature of Manufacturer Date
Signature of Dealer (s) Date
Signature of Retail Buyer or Lessee Date

o —

(c) The manufacturer shall provide an executed copy
of the notice to the manufacturer’s transferee. Each
transferee, including a dealer, to whom the motor vehicle
is transferred prior to its sale to a retail buyer or lessee
shall be provided an executed copy of the notice by the
previous transferor.

SEC. 3. Section 1793.25 of the Civil Code is amended
to read: .

1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making

(800) 666-1917
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restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
complied with subdivision (c¢) of Section 1793.23. The
State Board of Equalization may adopt rules and
regulations to carry out, facilitate compliance with, or
prevent circumvention or evasion of, this section.

(b) Nothing in this section shall in any way change the
application-of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) ‘of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907, and
6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

SEC. 5. Section 4453 of the Vehicle Code is amended
to read:

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage

0
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vehicle because the cost of repairs exceeds the retail value
of the vehicle. .

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520. ‘ .

(3) A motor vehicle previously registered to a law
enforcement agency and operated in law enforcement
work. .

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States. o

(6) A park trailer, as described in subd1V151qn (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780. .

(7) A motor vehicle that has been reacquired under
circumstances described in subdivision (c) of Section
1793.93 of the Civil Code, a vehicle with out-of-state
titling documents reflecting a warranty return, or a
vehicle that has been identified by an agency of another
state as requiring a warranty return lit]c notation,
pursuant to the laws of that state. The notation made on
the face of the registration and pursuant to this
subdivision shall state “factory buyback.”

(¢) The director may modify the form, arrangement,
and information appearing on the face of the registration

" card and may provide for standardization and

abbreviation of fictitious or firm names on the
registration card whenever the director finds that the
efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be permitted as the address of the
registered owner unless there is no other address.

SEC.6. Section 11713.12isadded tothe Vehicle Code,
to read:

11713.12. (a) The decal required by subdivision (c)
of Section 1793.23 of the Civil Code to be affixed by a
manufacturer to a motor vehicle, shall be affixed to the
left front doorframe of the vehicle, or, if the vehicle does

(800) 666-1917
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not have a left front doorframe, it shall be affixed in a
location designated by the department. The decal shall
specify that title to the motor vehicle has been inscribed
with the notation “factory buyback” and shall be affixed
to the vehicle in a manner prescribed by the department.

(b) No person shall knowingly remove or alter any
decal affixed to a vehicle pursuant to subdivision (a),
whether or not licensed under this code.

SEC. 7. This act shall apply only to wvehicles
reacquired by a manufacturer on or after the effeetive
date of this aet: January 1, 1996, and shall not affect any
proceeding relating to Vebfc]es reacquired prior to
January 1, 1996.

SEC. 8. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime or infraction,

" eliminates a crime or infraction, or changes the penalty

for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act
shall become operative on the same date that the act
-takes effect pursuant to the California Constitution.

|
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CALIFORNIA LEGISLATURE—1995-96 REGULAR SESSION

ASSEMBLY BILL No. 1381

b

Introduced by Assembly Member Speier

| Q - February 24, 1995

| .
f k’ An act to amend Section 1793.25 of, to add Sections 1793.23
: and 1793.24 to, and to repeal Section 1795.8 of, the Civil Code,
; and to amend Section 4453 of, and to add Section 11713.12 to,
| the Vehicle Code, relating to vehicles.

LEGISLATIVE COUNSEL’S DIGEST

AB 1381, as amended, Speier. Vehicles: Automotive
: Consumer Notification Act.
: O Existing provisions of the Civil Code, the Automotive
i Consumer Notification Act, require the seller of a vehicle to
i include a specified disclosure if that vehicle has been
' returned, or should have been returned, to the dealer or
‘ manufacturer, as specified, for failure to conform to
| warranties, as specified.

oy LEGISLATIVEINTE_VTSEQICE (800) 666-1917
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. This bill would revise and recast the Automotive Consumer

: Notification Act to, among other things, require the
manufacturer to retitle specified defective vehicles in its
name, request the Department of Motor Vehicles to inscribe

the ownership certificate with a specified notation, affix a

specified decal to the left doorframe of the vehicle, deliver a

specified notice to the transferee of the vehicle as prescribed,

and obtain the transferee’s acknowledgment. The bill would

provide that it shall apply only to vehicles reacquired by a
~manufacturer on or after January 1, 1996. The bill would make
legislative findings and declarations. The bill would also make
- conforming changes. -

By creating a new infraction under the provisions of the
Vehicle Code, this bill would impose a state-mandated local
program. :

-The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement.

This bill would provide that no reimbursement is required
" by this act for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

Tl?e people of the State of California do enact as follows:

SECTION 1. Section 1793.23 is added to the Civil
Code, to read: )

1793.23. (a) The Legislature finds and declares all of
the following:

(1) Thatthe expansion of state warranty laws covering
new and used cars has given important and valuable
protection to consumers. '

(2) ‘That, in states without this valuable warranty
protection, used and irrepairable motor vehicles are
being resold in the marketplace without notice to the
subsequent purchaser.

(3) That other states have addressed this problem by
requiring notices on the title of these vehicles or other

notice procedures to warn cgngpmmers that the motor
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vehicles were repurchased by a dealer or manufacturer
because the vehicle could not be repaired in a reasonable
length of time or a reasonable number of repair attempts
or the dealer or manufacturer was not willing to repair
the vehicle.

(4) That these notices serve the interests of consumers
who have a right to information relevant to their buying
decisions.

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state.

(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act.

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally
administered district shall, prior to any sale, lease, or
transfer of the vehicle in this state, or prior to exporting
the vehicle to another state for sale, lease, or transfer if the
vehicle was registered in this state and reacquired
pursuant to the provisions of subdivision (d) of Section
1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the
notation “feetery buybaeles> “Lemon Law Buyback,” and
affix a decal to the vehicle in accordance with Section
11713.12 of the Vehicle Code if the manufacturer knew or
should have known that the vehicle is required by law to
be replaced, accepted for restitution due to the failure of
the manufacturer to conform the vehicle to applicable
warranties pursuant to subdivision (d) of Section 1793.2,
or accepted for restitution by the manufacturer due to
the failure of the manufacturer to conform the vehicle to
warranties required by any other applicable law of the
state, any other state, or federal law.

(d) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle in
re%g)gnse to a request by the buyer or lessee that the

(800) 666-1917
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_vehicle be either replaced or accepted for restitution

because the vehicle did not conform to express warranties
shall, prior to the sale, lease, or other transfer of the
vehicle, execute and deliver to the subsequent transferee
a notice and obtain the transferee’s written
acknowledgment of a notice, as prescribed by Section
1793.24.

(e) Any person, including any dealer, who acquires a
motor vehicle for resale and knows or should have known
that the vehicle was reacquired by the vehicle’s
manufacturer in response to a request by the last retail
owner or lessee of the vehicle that it be replaced or
accepted for restitution because the vehicle did not
conform to express warranties shall, prior to the sale,
lease, or other transfer, execute and deliver to the
subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

(f) Any person, including any manufacturer or dealer,
who sells, leases, or transfersownership of a motor vehicle
when the vehicle’s ownership certificate is inscribed with
the notation “faetery buybaek” “Lemon Law Buyback”
shall, prior to the sale, lease, or ownership transfer of the
vehicle, provide the transferee with a disclosure
statement signed by the transferee that states:

“THIS VEHICLE WAS REPURCHASED BY THE
VEHICLE'S MANUFACTURER DUE TO A DEFECT
IN THE VEHICLE PURSUANT TO CONSUMER
WARRANTY LAWS. THE TITLE TO THIS VEHICLE
HAS BEEN PERMANENTLY BRANDED WITH THE
NOTATION FAGCFORY¥ BU¥BAGCK - LEMON LAW
BUYBACK'.”

(g) The disclosure requirements in subdivisions (d),
(e), and (f) are cumulative with all other consumer
notice requirements and do not relieve any person,
including any dealer or manufacturer, from complying
with any otherapplicablelaw, including any requirement

of subdivision (f) of Section 1::?;27/ LEGISLATIVE INTENT S
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(h) For purposes of this section, “dealer” means any
person engaged in the business of selling, offering fqr sale,
or negotiating the retail sale of, a used motor vehicle or
selling motor vehicles as a broker or agent for another,
including the officers, agents, and employees of the
person and any combination or association of dealers.

SEC. 2. Section 1793.24 is added to the Civil Code, to
read: _ o

1793.24. (a) The notice required in subdivisions (d)
and (e) of Section 1793.23 shall be prepared b_y the
manufacturer of the reacquired vehicle and shall disclose
all of the following: _ _ o

(1) Year, make, model, and vehicle identification
number of the vehicle. _ _

(2) Whether the title to the vehicle has been inscribed
with the notation “factory buyback.”

(3) Thenature of each nonconformity reported by the
original buyer or lessee of the vehicle. _

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
buyer or lessee. _ o

(b) The notice shall be onaform 81/9x 11linchesinsize
and printed in no smaller than 10-point black type on a
white background. o _

The form shall only contain the following information
prior to it being filled out by the manufacturer:

WARRANTY BUYBACK NOTICE

(Check One) o
[] This vehicle was repurchased by the vehicle’s
manufacturer after the last retail owner or lessee
requested its repulrchase due to the preblemsisy
roblem (s) listed below.
d TI-(II)S VEHICLE WAS REPURCIHASED BY THE
VEHICLES'S ITS MANUFACTURER DUE TO A
DEFECT IN THE VEHICLE PURSUANT TO
CONSUMER WARRANTY LAWS. THE TITLE TO
THIS VEHICLE HAS BEEN PERMﬁNggTLY
B%’S’&)\]ggg% 17WITH THE NOTATION AGFORY

2217
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BU¥BA€K——-— “LEMON LAW BUYBACK.” Under
California law, the manufacturer must warrant to you, for
a one year period, that the vehicle is free of the
problem (s) listed below.

V.IN.

Year Make Model

Problem (s) Reported by
Original Owner

Repairs Made, if any, to
Correct Reported Problem (s)

Signature of Manufacturer Date
Signature of Dealer (s) Date
Signature of Retail Buyer or Lessee Date

(¢) The manufacturer shall provide an executed copy
of the notice to the manufacturer’s transferee. Each
transferee, includinga dealer, to whom the motor vehicle
is transferred prior to its sale to a retail buyer or lessee
shall be provided an executed copy of the notice by the
previous transferor.

SEC. 3. Section 1793.25 of the Civil Code is amended
to read:

L]
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1793.25. (a) Notwithstanding Part 1 (commencing
with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the

.motor vehicle for which the manufacturer is making

restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
complied with subdivision (c) of Section 1793.23. The
State Board of Equalization may adopt rules and
regulations to carry out, facilitate compliance with, or
prevent circumvention or evasion of, this section.

(b) Nothing in thissection shallin any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’s approval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907, and
6908 thereof, insofar -as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

SEC. 5. Section 4453 of the Vehicle Codc is amended
to read: :

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the
registration number assigned to the vehicle, and a

2218
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description of the vehicle as complete as that required in .
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle.

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520.

(3) A motor vehicle previously registered to a law
enforcement agency and operated in law enforcement
work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States. ‘

(6) A park trailer, as described in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780.

(7) A motor vehicle that has been reacquired under
circumstances described in subdivision (c) of Section
1793.23 of the Civil Code, a vehicle with out-of-state
titling documents reflecting a warranty return, or a
vehicle that has been identified by an agency of another
state as requiring a warranty return title notation,
pursuant to the laws of that state. The notation made on
the face of the registration and pursuant to this
subdivision shall state “faetory buybsek2 “Lemon Law
Buyback.”

(c) The director may modify the form, arrangement,
and information appearing on the face of the registration -
card and may - provide for standardizatio
abbreviation of fictitious or firm naffié

registration card whenever the‘d'irector‘,;ﬁn_
: R TR L
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efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be permitted as the address of the
registered owner unless there is no other address.

SEC.6. Section 11713.12 is added to the Vehicle Code,
to read:

11713.12. (a) The decal required by subdivision (c)
of Section 1793.23 of the Civil Code to be affixed by a
manufacturer to a motor vehicle, shall be affixed to the
left front doorframe of the vehicle, or, if the vehicle does
not have a left front doorframe, it shall be affixed in a
location designated by the department. The decal shall
specify that title to the motor vehicle has been inscribed
with the notation Zfaetery buybaeles “Lemon Law
Buyback” and shall be affixed to the vehicle in a manner
prescribed by the department.

(b) No person shall knowingly remove or alter any
decal affixed to a vehicle pursuant to subdivision (a),
whether or not licensed under this code.

SEC. 7. This act shall apply only to wvehicles
reacquired by a manufacturer on or after January 1, 1996,
and shall not affect any proceeding relating Lo vehicles
reacquired prior to January 1, 1996.

SEC. 8. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be incurred
because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

Notwithstanding Section 17580 of the Government
Code, unless otherwise spe<ified, the provisions of this act
shall become operative on the same date that the act
takes effect pursuant to the California Constitution.

O

(800) 666-1917
o 2219
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AMENDED IN SENATE AUGUST 21, 1995
AMENDED IN SENATE JULY 23, 1995
AMENDED IN SENATE JULY 15, 1995
AMENDED IN SENATE JULY 3, 1995
AMENDED IN SENATE JUNE 14, 1995

AMENDED IN ASSEMBLY APRIL 26, 1995

AMENDED IN ASSEMBLY APRIL 5, 1995

CALIFORNIA LEGISLATURE—1995-96 REGULAR SESSION

ASSEMBLY BILL No. 1381

Introduced by Assembly Member Speier

February 24, 1995

An act to amend Section 1793.25 of, to add Sections 1793.23
and 1793.24 to, and to repeal Section 1795.8 of, the Civil Code,
and to amend Section 4453 of, and to add Section 11713.12 to,
the Vehicle Code, relating to vehicles.

LEGISLATIVE COUNSEL'S DIGEST

AB 1381, as amended, Speier. Vehicles: Automotive
Consumer Notification Act.

Existing provisions of the Civil Code, the Automotive
Consumer Notification Act, require the seller of a vehicle to
include a specified disclosure if that vehicle has been
returned, or should have been returned, to the dealer or

7 SE@:E (800) 666-1917
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manufacturer, -as specified, for failure to conform to
warranties, as specified. :

.. This bill would revise and recast the Automotive Consumer
Notification Act to, - among other things, require the
manufacturer to retitle specified defective vehicles in its
name, request the Department of Motor Vehicles to inscribe
the ownership certificate with a specified notation, affix a
specified decal to the left doorframe of the vehicle, deliver a
specified notice to the transferee of the vehicle as prescribed,
and obtain the transferee’s acknowledgment. The bill would
provide that it shall apply only to vehicles reacquired by a
manufacturer on or after January 1, 1996. The bill would make
legislative findings and declarations. The bill would also make
conforming changes. :

By creating a new infraction under the provisions of the
Vehicle Code, this bill would impose a state-mandated local
program.

. The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for
making that reimbursement. :

This bill would provide that no reimbursement is required
by this act for a specified reason.

- Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1.- Section 1793.23 is added to the Civil
Code, to read: - _ _

1793.23. (a) The Legislature finds and declares all of
the following; .

(1) That the expansion of state warranty laws covering
new and used cars has given important and valuable
protection to consumers.

(2) That, in states without this valuable warranty
protection, used and irrepairable motor vehicles are
‘being resold in the marketplace without notice to the
subsequent purchaser.
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(3) That other states have addressed this problem by
requiring notices on the title of these vehicles or other
notice procedures to warn consumers that the motor
vehicles were repurchased by a dealer or manufacturer
because the vehicle could not be repaired in a reasonable
length of time or a reasonable number of repair attempts
or the dealer or manufacturer was not willing to repair
the vehicle. '

(4) That these noticesserve the interests of consumers
who have a right to information relevant to their buying
decisions.

(5) That the disappearance of these notices upon the
transfer of title from another state to this state encourages
the transport of “lemons” to this state for sale to the
drivers of this state.

(b) This section and Section 1793.24 shall be known,
and may be cited as, the Automotive Consumer
Notification Act.

(c) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally
administered district shall, prior to any sale, lease, or
transfer of the vehicle in this state, or prior to exporting
the vehicle to another state for sale, lease, or transfer if the
vehicle was registered in this state and reacquired
pursuant to the provisions of subdivision (d) of Section
1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the
notation “Lemon Law Buyback,” and affix a decal to the
vehicle in accordance with Section 11713.12 of the
Vehicle Code if the manufacturer knew or should have
known that the vehicle is required by law to be replaced,
accepted for restitution due to the failure of the
manufacturer to conform the 'vehicle to applicable
warranties pursuant to subdivision.(d) of Section 1793.2,
or accepted for restitution by the manufacturer due to
the failure of the manufacturer to conform the vehicle to
warranties required by any other applicable law of the
state, any other state, or federal law.

(800) 666-1917 -

C\22221
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(d) Any manufacturer who reacquires or assists a
dealer or lienholder to reacquire a motor vehicle in
response to a request by the buyer or lessee that the
vehicle be either replaced or accepted for restitution
because the vehicle did not conform to express warranties
shall, prior to the sale, lease, or other transfer of the
vehicle, execute and deliver to the subsequent transferee
a notice and obtain the transferee’s written
acknowledgment of a notice, as prescribed by Section
1793.24. ;

(e) Any person, including any dealer, who acquires a
motor vehicle for resale and knows or should have known
that the wvehicle was reacquired by the vehicle’s
manufacturer in response to a request by the last retail
owner or lessee of the vehicle that it be replaced or
accepted for restitution because the vehicle did not
conform to express warranties shall, prior to the sale,
lease, or other transfer, execute and deliver to the
subsequent transferee a notice and obtain the transferee’s
written acknowledgment of a notice, as prescribed by
Section 1793.24.

(f) Any person, including any manufacturer or dealer,
who sells,leases, or transfers ownership of a motor vehicle
when the vehicle’s ownership certificate is inscribed with

. the notation “Lemon Law Buyback™ shall, prior to the

sale, lease, or ownership transfer of the vehicle, provide
the transferee with a disclosure statement signed by the
transferee that states:

“THIS VEHICLE WAS REPURCHASED BY FHE
VERIGEE: ITS MANUFACTURER DUE TO A
DEFECT IN THE VEHICLE PURSUANT TO
CONSUMER WARRANTY LAWS. THE TITLE TO
THIS VEHICLE HAS BEEN PERMANENTLY
BRANDED WITH THE NOTATION ‘LEMON LAW
BUYBACK'”

(g) The disclosure requirements in subdivisions (d),
(e), and (f) are cumulative with all other consumer
notice requirements and do not relieve any person,
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including any dealer or manufacturer, from complying
with any other applicable law, including any requirement
of subdivision (f) of Section 1793.22.

(h) For purposes of this section, “dealer” means any
person engaged in the business of selling, offering for sale,
or negotiating the retail sale of, a used motor vehicle or
selling motor vehicles as a broker or agent for another,
including the officers, agents, and employees of the
person and any combination or association of dealers.

SEC. 2. Section 1793.24 is added to the Civil Code, to
read:

1793.24. (a). The notice required in subdivisions (d)
and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose
all of the following:

(1) Year, make, model, and vehicle identification
number of the vehicle.

(2) Whether the title to the vehicle has been inscribed
with the notation “faetery buybaele” “Lemon Law
Buyback.”

(3) Thenature of each nonconformity reported by the
original buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt
to correct each nonconformity reported by the original
buyer or lessee.

(b) The notice shall be on aform 8}/ x 11 inches in size
and printed in no smaller than 10-point black type on a
white background.

The form shall only contain the following information
prior to it being filled out by the manufacturer:

WARRANTY BUYBACK NOTICE

(Check One)

[] This vehicle was repurchased by the vehicle’s
manufacturer after the last retail owner or lessee
requested its repurchase due to the problem(s) listed

below.
THIS VEHICLE WAS REPURCHASED BY ITS
MANUFACTURER DUE TO A DEFECT IN THE

(800) 666-1917
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VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS. THE TITLE TO THIS VEHICLE HAS BEEN
PERMANENTLY BRANDED WITH THE NOTATION
“LEMON LAW BUYBACK.” Under California law, the

. manufacturer must warrant to you, for a one year period,

that the vehicle is free of the problem s) listed below.

V.IN.

Year Make Model

Problem (s) .Beported by
Original Owner

Repairs Made, if any, to
Correct Reported Problem (s)

Signatui‘e of Manufacturer Date
~ Signature of Dealer (s) Date
Signature of Retail Buyer or Lessee

Date

— B — — ———

(c) The manufacturer shall provide an executed copy
of the notice to the manufacturer’s transferee. Each
transferee, including a dealer, to whom the motor vehicle
is transferred prior to its sale to a retail buyer or lessee
shall be provided an executed copy of the notice by the
previous transferor.
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SEC. 3. Section 1793.25 of the Civil Code is amended
to read:

1793.25. (a) Notwithstanding Part 1 (commencing

with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall
reimburse the manufacturer of a new motor vehicle for
an amount equal to the sales tax which the manufacturer
pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2)
of subdivision (d) of Section 1793.2 or includes in making
restitution to the buyer pursuant to subparagraph (B) of
paragraph (2) of subdivision (d) of Section 1793.2, when
satisfactory proof is provided that the retailer of the
motor vehicle for which the manufacturer is making
restitution has reported and paid the sales tax on the gross
receipts from the sale of that motor vehicle and the
manufacturer provides satisfactory proof that it has
complied with subdivision (c) of Section 1793.23. The
State Board of Equalization may adopt rules and
regulations to carry out, facilitate compliance with, or
prevent circumvention or evasion of, this section.

(b) Nothing in this section shall in any way change the
application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use, or
other consumption, in this state or tangible personal
property pursuant to Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code.

(c) The manufacturer’s claim for reimbursement and
the board’sapproval or denial of the claim shall be subject
to the provisions of Article 1 (commencing with Section
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue
and Taxation Code, except Sections 6902.1, 6903, 6907, and
6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

SEC. 5. Section 4453 of the Vehicle Code is amended
to read:

4453. (a) The registration card shall contain upon its
face, the date issued, the name and residence or business
address of the owner and of the legal owner, if any, the

(800) 666-1917
2223
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registration number assigned to the vehicle, and a
description of the vehicle as complete as that required in
the application for registration of the vehicle.

(b) A motor vehicle of a type included in this
subdivision shall be identified as such on the face of the
registration card, whenever the department is able to
ascertain that fact, at the time application is made for
initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation
which was previously declared to be a total loss salvage
vehicle because the cost of repairs exceeds the retail value
of the vehicle.

(2) A motor vehicle rebuilt and restored to operation
which was previously reported to be dismantled pursuant
to Section 11520. . -

(3) A motor vehicle previously registered to a law
enforcement agency and operated in law enforcement
work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the
United States and not intended by the manufacturer for
sale in the United States.

(6) A park trailer, as described in subdivision (b) of
Section 18010 of the Health and Safety Code, which when
moved upon the highway is required to be moved under
a permit pursuant to Section 35780.

(7) A motor vehicle that has been reacquired under .

circumstances described in subdivision (c) of Section
1793.23 of the Civil Code, a vehicle with out-of-state
titling documents reflecting a warranty return, or a
vehicle that has been identified by an agency of another
state as requiring a warranty return title notation,
pursuant to the laws of that state. The notation made on
the face of the registration and pursuant to this
subdivision shall state “Lemon Law Buyback.”

(c) The director may modify the form, arrangement,
and information appearing on the face of the registration
card and may provide for standardization and
abbreviation of fictitious or firm names on the
registration card whenever the director finds that the

.
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efficiency of the department will be promoted by so
doing, except that general delivery or post office box
numbers shall not be permitted as the address of the
registered owner unless there is no other addrfass.

SEC. 6. Section11713.12isadded to the Vehicle Code,
to read:

11713.12. (a) The decal required by subdivision (c)
of Section 1793.23 of the Civil Code to be affixed by a
manufacturer to a motor vehicle, shall be affixed to the
left front doorframe of the vehicle, or, if the vehicle c}oes
not have a left front doorframe, it shall be affixed in a
location designated by the department. The dgcal ghall
specify that title to the motor vehicle has been inscribed
with the notation “Lemon Law Buyback” and shall be
affixed to the vehicle in a manner prescribed by the
department. -

(b) No person shall knowingly remove or .al.ter any
decal affixed to a vehicle pursuant to subdivision (a),
whether or not licensed under this code. .

SEC. 7. This act shall apply only to wvehicles
reacquired by a manufacturer on or after January 1, 1.996,
and shall not affect any proceeding relating to vehicles
reacquired prior to January 1, 1996. . .

SEC. 8. No reimbursement is required by tl}ls act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred
by a local agency or school district will be. mcur.red
because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penglty
for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the defimt.lon
of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

Notwithstanding Section 17580 of the Governrpent
Code, unless otherwise specified, the provisions of this act
shall become operative on the same date t.hat.the act
takes effect pursuant to the California Constitution.
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Assembly Bill No. 1381

CHAPTER 503

An act to amend Section 1793.25 of, to add Sections 1793.23 and
1793.24 to, and to repeal Section 17935.8 of, the Civil Code, and to
amend Section 4453 of, and to add Section 11713.12 to, the Vehicle
Code, relating to vehicles.

[Approved by Governor October 3, 1995. Filed
with Secretary of State October 4, 1995.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1381, Speier. Vehicles: Automotive Consumer Notification
Act.

Existing provisions of the Civil Code, the Automotive Consumer
Notification Act, require the seller of a vehicle to include a specified
disclosure if that vehicle has been returned, or should have been
returned, to the dealer or manufacturer, as specified, for failure to
conform to warranties, as specified.

This bill would revise and recast the Automotive Consumer
Notification Act to, among other things, require the manufacturer to
retitle specified defective vehicles in its name, request the
Department of Motor Vehicles to inscribe the ownership certificate
with a specified notation, affix a specified decal to the left doorframe
of the vehicle, deliver a specified notice to the transteree of the
vehicle as prescribed, and obtain the transferee’s acknowledgment.
The bill would provide that it shall apply only to vehicles reacquired
by a manufacturer on or after January 1, 1996. The bill would make
legislative findings and declarations. The bill would also make
conforming changes.

By creating a new infraction under the provisions of the Vehicle
Code, this bill would impose a state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

The people of the State of California do enact as follows:
SECTION 1. Section 1793.23 is added to the Civil Code, to read:

1793.23. (a) The Legislature finds and declares all of the
following:

(800) 666-1917
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Ch. 503 —9—
(1) That the expansion of state warranty laws covering new and
used cars has given important and valuable protection to consumers.
(2) That, in states without this valuable warranty protection, used
and irrepairable motor vehicles are being resold in the marketplace
without notice to the subsequent purchaser.

(3) That other states have addressed this problem by requiring
notices on the title of these vehicles or other notice procedures to
warn consumers that the motor vehicles were repurchased by a
dealer or manufacturer because the vehicle could not be repaired in
a reasonable length of time or a reasonable number of repair
attempts or the dealer or manufacturer was not willing to repair the
vehicle.

(4) That these notices serve the interests of consumers who have
a right to information relevant to their buying decisions.

(5) That the disappearance of these notices upon the transfer of
title from another state to this state encourages the transport of
“lemons” to this state for sale to the drivers of this state.

(b) This section and Section 1793.24 shall be known, and may be
cited as, the Automotive Consumer Notification Act.

(¢) Any manufacturer who reacquires or assists a dealer or
lienholder to reacquire a motor vehicle registered in this state, any
otherstate, or a federally administered district shall, prior to any sale,
lease, or transfer of the vehicle in thisstate, or prior to exporting the
vehicle to another state for sale, lease, or transfer if the vehicle was
registered in this state and reacquired pursuant to the provisions of
subdivision (d) of Section 1793.2, cause the vehicle to be retitled in
the name of the manufacturer, request the Department of Motor
Vehicles to inscribe the ownership certificate with the notation
“Lemon Law Buyback,” and affix a decal to the vehicleinaccordance
with Section 11713.12 of the Vehicle Code if the manufacturer knew
or should have known that the vehicle is required by law to be
replaced, accepted for restitution due to the failure of the
manufacturer to conform the vehicle to applicable warranties
pursuant to subdivision (d) of Section 1793.2, or accepted for
restitution by the manufacturer due to the failure of the
manufacturer to conform the vehicle to warranties required by any
other applicable law of the state, any other state, or federal law.

(d) Any manufacturer who reacquires or agsists a dealer or
lienholder to reacquire a motor vehicle in response to a request by
the buyer or lessee that the vehicle be either replaced or accepted

for restitution because the vehicle did not conform to express
warranties shall, prior to the sale, lease, or other transfer of the
vehicle, execute and deliver to the subsequent transferee a notice
and obtain the transferee’s written acknowledgment of a notice, as
prescribed by Section 1793.24.

(e) Any person, including any dealer, who acquires a motor
vehicle for resale and knows or should have known that the vehicle

.
Ly %0

‘:':/ LEGISLATIVE INTENT SERVICE
A )

—3— Ch. 503

was reacquired by the vehicle’s manufacturer in response to a
request by the last retail owner or lessee of the vehicle that it be
replaced or accepted for restitution because the vehicle did not
conform to express warranties shall, prior to the sale, lease, or other
transfer, execute and deliver to the subsequent transferee a notice
and obtain the transferee’s written acknowledgment of a notice, as
prescribed by Section 1793.24.

(f) Any person, including any manufacturer or dealer, who sells,
leases, or transfers ownership of a motor vehicle when the vehicle’s
ownership certificate is inscribed with the notation “Lemon Law
Buyback” shall, prior to the sale, lease, or ownership transfer of the
vehicle, provide the transferee with a disclosure statement signed by
the transferee that states:

“THIS VEHICLE WAS REPURCHASED BY ITS
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE
PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO
THIS VEHICLE HAS BEEN PERMANENTLY BRANDED WITH
THE NOTATION ‘LEMON LAW BUYBACK".”

(g) The disclosure requirements in subdivisions (d), (e), and (f)
are cumulative with all other consumer notice requirements and do
not relieve any person, including any dealer or manufacturer, from
complying with any other applicable law, including any requirement
of subdivision (f) of Section 1793.22.

(h) For purposes of this section, “dealer” mecans any person
engaged in the business of selling, offering for sale, or negotiating the
retail sale of, a used motor vehicle or selling motor vehicles as a
broker or agent for another, including the officers, agents, and
employees of the person and any combination or association of
dealers.

SEC. 2. Section 1793.24 is added to the Civil Code, to read:

1793.24. (a) The notice required in subdivisions (d) and (e) of
Section 179323 shall be prepared by the manufacturer of the
reacquired vehicle and shall disclose all of the following:

(1) Year, make, model, and vehicle identification number of the
vehicle.

(2) Whether the title to the vehicle has been inscribed with the
notation “Lemon Law Buyback.”

(3) The nature of each nonconformity reported by the original
buyer or lessee of the vehicle.

(4) Repairs, if any, made to the vehicle in an attempt to correct
each nonconformity reported by the original buyer or lessec.

(b) The notice shall be on a form 8'/5 x 11 inches in size and
printed in no smaller than 10-point black type on a white background.

The form shall only contain the following information prior to it

being filled out by the manufacturer:

(800) 666-1917
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WARRANTY BUYBACK NOTICE

(Check One)

fp ;I;lhisl vehiclelwas repurchased by the vehicle’s manufacturer
atter the last retail owner or lessee requested it h
thE‘] problem s) listed below. 1 1 repurchase due to
THIS VEHICLE WAS REPURCHASED BY ITS
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE
PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO
THIS VEHICLE HAS BEEN PERMANENTLY BRANDED WITH
THE NOTATION “LEMON LAW BUYBACK.” Under California
law, the manufacturer must warrant to you, for a one year period
that the vehicle is free of the problem(s) listed below. ’

V.LN. Year

Make Model

Problem (s) Reported by

n{ Repairs Made, if any, to
Original Owner

Correct Reported Problem (s)

Signature of Manufacturer Date
Signature of Dealer (s) T Date
Signature of Retail Buyer or Lessee D

- —————

e e et - e

(¢) The manufacturer shall provide an executed copy of thenotice
to the manufacturer’stransferee. Each transferee, including a dealer,
to whom the motor vehicle is transferred prior to its sale to a retail

y
Yauw
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buyer or lessee shall be provided an executed copy of the notice by
the previous transferor.

SEC. 3. Section 1793.25 of the Civil Code is amended to read:

1793.25. (a) Notwithstanding Part 1 (commencing with Section
6001) of Division 2 of the Revenue and Taxation Code, the State
Board of Equalization shall reimburse the manufacturer of a new
motor vehicle for an amount equal to the sales tax which the
manufacturer pays to or for the buyer when providing a replacement
vehicle pursuant to subparagraph (A) of paragraph (2) of subdivision
(d) of Section 1793.2 or includes in making restitution to the buyer
pursuant to subparagraph (B) of paragraph (2) of subdivision (d) of
Section 1793.2, when satisfactory proof is provided that the retailer
of the motor vehicle for which the manufacturer is making restitution
has reported and paid the sales tax on the gross receipts from the sale
of that motor vehicle and the manufacturer provides satisfactory
proof that it has complied with subdivision (c) of Section 1793.23. The
State Board of Equalization may adopt rules and regulations to carry
out, facilitate compliance with, or prevent circumvention or evasion
of, this section.

(b) Nothing in thissection shall in any way change the application
of the sales and use tax to the gross receipts and the sales price from
the sale, and the storage, use, or other consumption, in this state or
tangible personal property pursuant to Part 1 (commmencing with
Section 6001) of Division 2 of the Revenue and Taxation Code.

(¢) The manufacturer’s claim for reimburscient and the board’s
approval or denial of the claim shall be subject to the provisions of
Article 1 {commencing with Section 6901) of Chapter 7 of Part 1 of
Division 2 of the Revenue and Taxation Code, except Sections 6902.1,
6903, 6907, and 6908 thereof, insofar as those provisions are not
inconsistent with this section.

SEC. 4. Section 1795.8 of the Civil Code is repealed.

SEC. 5. Section 4453 of the Vehicle Code is amended to read:

4453. (a) The registration card shall contain upon its face, the
date issued, the name and residence or business address of the owner
and of the legal owner, if any, the registration number assigned to the
vehicle, and a description of the vehicle as complete as that required
in the application for registration of the vehicle.

(b) A motor vehicle of a type included in this subdivision shall be
identified as such on the face of the registration card, whenever the
department is able to ascertain that fact, at the tiime application is
made for initial registration or transfer of ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation which was
previously declared to be a total loss salvage vehicle because the cost
of repairs exceeds the retail value of the vehicle.

(2) A motor vehicle rebuilt and restored to operation which was
previously reported to be dismantled pursuant to Section 11520.

-;‘::' LEGISLATIVE INTENT SERVICE (800) 666-1917
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(3) A motor vehicle previously registered to a law enforcement
agency and operated in law enforcement work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the United States
and not intended by the manufacturer for sale in the United States.

(6) A park trailer, as described in subdivision (b) of Section 18010
of theHealth and Safety Code, which when moved upon the highway
is required to be moved under a permit pursuant to Section 35780.

(7) A motor vehicle that has been reacquired under
circumstances described in subdivision (¢) of Section 1793.23 of the
Civil Code, a vehicle with out-of-state titling documents reflecting a
warranty return, or a vehicle that has been identified by an agency
of another state as requiring a warranty return title notation,
pursuant to the laws of that state. The notation made on the face of
the registration and pursuant to this subdivision shall state “Lemon
Law Buyback.”

(¢) The director may modify the form, arrangement, and
information appearing on the face of the registration card and may
provide for standardization and abbreviation of fictitious or firm
names on the registration card whenever the director finds that the
efficiency of the department will be promoted by so doing, except
that general delivery or post office box numbers shall not be
permitted as the address of the registered owner unless there is no
other address.

SEC. 6. Section 11713.12 is added to the Vehicle Code, to read:

11713.12. (a) The decal required by subdivision (c¢) of Section
1793.23 of the Civil Code to be affixed by a manufacturer to a motor
vehicle, shall be affixed to the left front doorframe of the vehicle, or,
if the vehicle does not have a left front doorframe, it shall be affixed
in a location designated by the department. The decal shall specify
that title to the motor vehicle has been inscribed with the notation
“Lemon Law Buyback” and shall be affixed to the vehicle in a
manner prescribed by the department.

(b) No person shall knowingly remove or alter any decal affixed
to a vehicle pursuant to subdivision (a), whether or not licensed
under this code.

SEC. 7. This act shall apply only to vehicles reacquired by a
manufacturer on or after January 1, 1996, and shall not affect any
proceeding relating to vehicles reacquired prior to January 1, 1996.

SEC. 8. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime
or infraction, within the meaning of Section 17556 of the Government
Code, or changes the definition of a crime within the meaning of
Section 6 of Article XIII B of the Cal~g
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Notwithstanding Section 17580 of the Government Code, unl.ess
otherwise specified, the provisions of this act shall become ()‘pefr.atlv.e
on the same date that the act takes effect pursuant to the California

Constitution.
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1995-96 REGULAR SESSION 885

A.B. No. 1381—Speier.

An act to amend Section 1793.25 of, to add Sections 1793.23 and 1793.24 to, and
to repeal Section 1795.8 of, the Civil Code, and to amend Section 4453 of, and
to add Section 11713.12 to, the Vehicle Code, relating to vehicles.

1995

Feb. 24—Introduced. To print.

Feb. 25—From printer. May be heard in committee March 27.

Feb. 27—Read first time.

Mar. 16—Referred to Com. on TRANS.

April 5—From committee chair, with author’s amendments: Amend, and
re-refer to Com. on TRANS. Read second time and amended.

April 17—Re-referred to Com. on TRANS.

April 25—From committee: Amend, do pass as amended, and re-refer to Com.
on APPR. (Ayes 14. Noes 0.) (April 17).

April 26—Read second time and amended.

May 2—Re-referred to Com. on APPR.

May 18—From committee: Do pass. (Ayes 15. Noes 0.) (May 17).

May 22—Read second time. To third reading.

June 1—Read third time, passed, and to Senate. (Ayes 75. Noes 0. Page 1755.)

June 5-—InSenate. Read first time. To Com. on RLS. for assignment. Referred
to Com. on JUD. .

June 14—From committee chair, with author’s amendments: Amend, and
re-refer to committee. Read second time, amended, and re-referred
to Com. on JUD.

June 19—In (i‘:)mmittee: Set, first hearing. Hearing canceled at the request of
author.

July 3—From committee chair, with author’s amendments: Amend, and
re-refer to committee. Read second time, amended, and re-referred
to Com. on JUD.

July 11—In committee: Hearing dpostponed by committee.

July 13—]Joint Rule 6} suspended. '

July 15—From committee chair, with author’s amendments: Amend, and
re-refer to committee. Read second time, amended, and re-referred
to Com. on JUD. :

July 21—From committee: Amend, do pass as amended, and re-refer to Com.
on APPR. (Ayes 7. Noes 0.).

July 23—Read second time, amended, and re-referred to Com. on APPR.

Aug. 21—From committee chair, with author’s amendments: Amend, and
re-refer to committee. Read second time, amended, and re-referred
to Com. on APPR.

Aug. 24—From committee: Do pass. (Ayes 9. Noes 0.).

Aug. 28—Read second time. To third reading. ‘

Sept. l—gggd third time, passed, and to Assembly. (Ayes 37. Noes 0. Page

5.)

Sept. 1—In Assembly. Concurrence in Senate amendments pending,
Ordered to Special Consent Calendar.

Sept. 5—From Special Consent Calendar. Ordered to unfinished business file.

Sept. 15—Senate amendments concurred in. To enrollment. (Ayes 63. Noes 10.
Page 3971.)

Sept. 20—Enrolled and to the Governor at 2:30 p.m.

Oct. 3—Approved by the Governor.

Oct. 4—Cgaptered by Secretary of State - Chapter 503, Statutes of 1995.
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Date of Hearing: April 17, 1995

ASSEMBLY COMMITTEE ON TRANSPORTATION
RICHARD KATZ, Chair

AB 1381 (Speier) - As Amended: April 5, 1995

SUBJECT

Vehicles: Consumer Notification Act

DIGEST

Existing law:

1)

2)

3)

4)

Provides that if a manufacturer cannot repair a new vehicle after a
"reasonable number of attempts" and the defect substantially impairs the
vehicle’s use, then the consumer is due either a refund of the purchase
price or a replacement vehicle. [Song-Beverly Consumer Warranty Act]

Provides that if the defect cannot be repaired in four attempts within the
first year or 12,000 miles, whichever occurs first, or if the vehicle is
out of service for more than 30 days, the owner may sue for a refund or
replacement vehicle. The manufacturer may submit the case to arbitration.
[Tanner Consumer Protection Act -- the so-called "Lemon Law"]

Requires a dealer or manufacturer who sells a vehicle that was returned as
required above to disclose that fact to a new buyer prior to purchase. The
notice is to read: "THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS." The ownership title and DMV registration papers are to be "branded"
with the legend: "WARNTY RET." [Automotive Consumer Notification Act]

Allows a manufacturer to request a sales tax refund for any vehicle bought
back as required by law. The refund is not granted for "goodwill"
buy-backs.

This bill:

1)

2)

Would revise and recast the Automotive Consumer Notification Act, moving it
from the Civil Code to the Vehicle Code.

Would require the manufacturer to retitle buy-back vehicles in the name of
the manufacturer and to request at that time that the Department of Motor
Vehicles (DMV) inscribe on the ownership certificate the notation "lemon
buy back," for those vehicles which were required to be repurchased
pursuant to the lemon law or which met the thresholds for mandatory
buy-back under the Lemon Law. [Other voluntary buy-backs are not included.]

- continued -

LIS - 3a | AB 1381

Page 1
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3)

4)

5)

6)

7)

AB 1381

Would require the manufacturer to affix a notice to the left door frame of
the vehicle specifying that title to the vehicle has been inscribed with
the notation "lemon buy back." No person shall knowingly remove or alter
the notice.

Would require any manufacturer or dealer, prior to reselling a vehicle
which was returned to resolve an express warranty dispute, to execute and
deliver to the subsequent buyer a notice informing the new buyer that the
vehicle was reacquired in resolution of a warranty dispute, whether or not
the DMV title has been branded with the notation "lemon buy back," what
problems were reported by the original owner, and what repairs were made to
correct these problems. This notice must be signed by the new buyer.

Applies to buy-backs of vehicles in other states with lemon laws which are
resold in California.

Makes technical, clarifying amendments to provisions authorizing refunds of
sales taxes on buy-backs.

Would apply only to vehicles reacquired by a manufacturer on or after the
effective date of this act.

FISCAL EFFECT

Unknown.

COMMENTS,

1)

This bill is a follow up to an investigation, hearing and reports by the
Assembly Committee on Consumer Protection, Governmental Efficiency and
Economic Development chaired by the bill’s author. A 1994 committee report
titled "Bitter Fruit" found:

a) That vehicle manufacturers and dealers have recycled cars and trucks in
California without warning consumers they are buying "lemons" which
were bought back from the original owners.

b) Manufacturers have circumvented disclosure law by re-acquiring problem
vehicles prior to formal arbitration which would lead to DMV tagging of
the vehicle as "warranty returned" -- enabling dealers to resell
vehicles at higher prices.

c) Lemon vehicles are being laundered through auto actions because current
law does not require the manufacturer or dealer to take title to a
re-acquired vehicle.

d) Some manufacturers have requested reimbursement for sales taxes even

though buy-back vehicles were "goodwill buy-backs", not returned under
the state’s Lemon Law, as is required for sales tax rebates.

- continued -

AB 1381
Page 2
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2)

3)

AB

[t

381

e} None of the 21 vehicles bought back by manufacturers under the State of
Washington’s Lemon Law and subsequently resold in California were
recorded with the DMV as "warranty returned.”

It is not known how many vehicles are repurchased each year in California.
It is estimated that 50,000 are repurchased by manufacturers nationwide
each year.

Oppcnents claim that the bill weakens California’s "Lemon Law", the
limiting the branding of title to those vehicles ordered repurchased by a
court or an arbitrator, excluding the majority of vehicles voluntarily
repurchased by the manufacturer. Opponents state that recasting provisions
in the Vehicle Code eliminates remedies for consumers including
discretionary double damages for willful violations.

SUPPORT

California Motor Car Dealers Association (sponsor)

o

POSITION

Center for Auto Safety
Motor Voters For a Safer Tomorrow

Rich Milner AB 1381
445-1616 Page 3
4/17/95:atrans

(800) 666-1917

.
a'n's

’:O:I LEGISLATIVE INTENT SERVICE

[4

2233



AB 1381
Date of Hearing: April 17, 1995

ASSEMBLY COMMITTEE ON TRANSPORTATION
RICHARD KATZ, Chair

AB 1381 (Speier) - As Amended: April 26, 1995

SUBJECT,
Vehicles: Consumer Notification Act
DIGEST,

Existing law:

1) Provides that if a manufacturer cannot repair a new vehicle after a
"reasonable number of attempts" and the defect substantially impairs the
vehicle’s use, then the consumer is due either a refund of the purchase
price or a replacement vehicle. [Song-Beverly Consumer Warranty Act]

2) Provides that if the defect cannot be repaired in four attempts within the
first year or 12,000 miles, whichever occurs first, or if the vehicle is
out of service for more than 30 days, the owner may sue for a refund or
replacement vehicle. The manufacturer may submit the case to arbitration.
[Tanner Consumer Protection Act -- the so-called "Lemon Law"]

3) Requires a dealer or manufacturer who sells a vehicle that was returned as
required above to disclose that fact to a new buyer prior to purchase. The
notice is to read: "THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS." The ownership title and DMV registration papers are to be "branded"
with the legend: "WARNTY RET." [Automotive Consumer Notification Act]

4) Allows a manufacturer to request a sales tax refund for any vehicle bought
back as required by law. The refund is not granted for "goodwill"

/ LEGISLATIVE INTENT SERVICE
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buy-backs.
This bill: N
A ll:=
1) Revises and recasts the Automotive Consumer Notification Act, moving it ﬂ#

from the Civil Code to the Vehicle Code.

2} Requires the manufacturer to retitle buy-back vehicles in the name of the
manufacturer and to request at that time that the Department of Motor
Vehicles (DMV) inscribe on the ownership certificate the notation "lemon
buy back," for those vehicles which:

a) Were required to be repurchased pursuant to a court order or the
decision rendered in a third party dispute resolution process.

- continued -
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b) Which were reacquired during or within six months after the conclusion
of arbitration or litigation, or

¢) Which were reacquired within six months after the buyer made a written
request to the manufacturer for replacement or a refund.

3) Requires the manufacturer to affix a notice to the left door frame of the
vehicle specifying that title to the vehicle has been inscribed with the
notation "lemon buy back." ©No person shall knowingly remove or alter the
notice.

4) Requires any manufacturer or dealer, prior to reselling a vehicle which was
returned to resolve an express warranty dispute, to execute and deliver to
the subsequent buyer a notice informing the new buyer that the vehicle was
reacquired in resolution of a warranty dispute, whether or not the DMV
title has been branded with the notation "lemon buy back," what problems
were reported by the original owner, and what repairs were made to correct
these problems. This notice must be signed by the new buyer.

5) Applies to buy-backs of vehicles in other states with lemon laws which are
resold in California.

(800) 666-1917

6) Makes technical, clarifying amendments to provisions authorizing refunds of
sales taxes on buy-backs.

7) Applies only to vehicles reacquired by a manufacturer on or after the
effective date of this act.

8) Provides that any buyer damaged by the failure of a manufacturer or dealer
to comply will have the same rights and remedies provided by the Civil

Code, Section 1794.

FISCAL EFFECT

/ LEGISLATIVE INTENT SERVICE

Unknown .

COMMENTS,

1) This bill is a follow up to an investigation, hearing and reports by the ;bp
Assembly Committee on Consumer Protection, Governmental Efficiency and ‘.:
Economic Development chaired by the bill’s author. A 1994 committee report "o

titled "Bitter Fruit" found:
a) That vehicle manufacturers and dealers have recycled cars and trucks in

California without warning consumers they are buying "lemons" which
were bought back from the original owners.

- continued -
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b)

c)

d)

e)

2) It i

AB 1381

Manufacturers have circumvented disclosure law by re-acquiring problem
vehicles prior to formal arbitration which would lead to DMV tagging of
the vehicle as "warranty returned” -- enabling dealers to resell
vehicles at higher prices.

Lemon vehicles are being laundered through auto actions because current
law does not require the manufacturer or dealer to take title to a
re-acquired vehicle.

Some manufacturers have requested reimbursement for sales taxes even
though buy-back vehicles were "goodwill buy-backs", not returned under
the state’s Lemon Law, as is required for sales tax rebates.

None of the 21 vehicles bought back by manufacturers under the State of
Washington’s Lemon Law and subsequently resold in California were

recorded with the DMV as "warranty returned."

s not known how many vehicles are repurchased each year in California.

It is estimated that 50,000 are repurchased by manufacturers nationwide
each year.

SUPPORT

California Motor Car Dealers Association (sponsor)

QPPOSITI

ON

Center for Auto Safety
Motor Voters For a Safer Tomorrow

Rich Mil
445-1616
4/17/95:

ner AB 13
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ASSEMBLY TRANSPORTATION COMMITTEE
REPUBLICAN ANALYSIS

AB 1381 (SPEier) -- VEHICLES: AUTOMOTIVE CONSUMER NOTIFICATION ACT.
Version: 4/5/95 Vice-Chairman: Larry Bowler
Analyzed: 04/16/95 Vote: Majority

Recommendation: Oppose

SUMMARY: Revises and recasts the THE AUTOMOTIVE CONSUMER NOTIFICATION
ACT from the Civil Code to the Vehicle Code. Requires the
manufacturer to retitle specified defective vehicles in its name,
request the Department of Motor Vehicles to inscribe the
ownership certificate with "lemon buy back" notation, affix a
"lemon buy back" decal to the left door frame of the vehicle,
deliver a notice (THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE
DEALER OR MANUFACTURER DUE TO DEFECT IN THE VEHICLE PURSUANT TO
CONSUMER WARRANTY LAWS) including what repairs are done to
correct the problem to the transferee of the vehicle, and obtain
the transferee’s acknowledgment. The bill would provide for
the recovery of damages and costs, including reasonable
attorney’s fees, by any person damaged by the failure of a
manufacturer or dealer to comply with these requirements, as
specified. The bill would provide that it shall apply only to
vehicles re-acquired by a manufacturer on or after the effective
date of the act. FISCAL EFFECT: Unknown.

TAX OR FEE INCREASE: None.

however, only vehicle ordered repurchased by a court or an
arbitrator, excludes vehicles voluntarily repurchased by the
manufacturer. Vehicle manufacturers have repurchase policies
varying from "I don’t like the paint" returns to "I’'ll see you in
court" this penalizes the manufacturer who has a fairly liberal
return policy and gives loop holes to the "hard ball"
manufacturer. Also, it doesn’t prevent out of state "returned
vehicles" from being auctioned to unsuspecting California buyers.
Takes there rights away by foreclosing remedies for consumers in
pursing discretionary double damages in the civil code for
willful violations.

POTENTIAL_ EFFECTS: This measure appears to tighten up the lemon laws

SUPPORT: California Motor Car Dealers Association (sponsor).
OPPQSITION: Center for Auto Safety, Motor Voters For a Safer Tomorrow.
GOVERNOR’S POSITION: Unknown.

COMMENTS :
o There are problems with California’s lemon law, however this bill
does not solve the problems and in some areas diminishes the
consumers rights over current law.

Assembly Republican Committee vote

Transportation -- 4/17/95
(>) Ayes: >
Noes: »>
Abs.: >
N.V.: >

Consultant: Chuck Storm
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COPY

CALIFORNIA
MOTOR CAR DEALERS
ASSOCIATION

GOVERNMENT AFFAIRS OFFICE
915 L Street, Suite 1480, Sacramento, CA 95814
916/441-2599 * FAX 916/441-5612

April 12, 1995

The Honorable Richard Katz

Chairman, Assembly Transportation Committee
Room 4146

The State Capitol

Sacramento, CA 95814

Re: AB 1381 (Speier) Warranty Buyback Disclosure
Position: SUPPORT
Hearing: Monday April 17, 1995, Assy. Trans. Com.

Dear Richard:

The California Motor Car Dealers Association (CMCDA) is a statewide trade
association that represents the interest of over 1400 franchised new car and truck dealer
members. CMCDA members are primarily engaged in the retail sale of new and used
motor vehicles, but also engage in automotive service, repair, and parts sales. We are
writing today to register our support for AB 1381 which would revise and expand the
Automotive Consumer Notification Act.

The Automotive Consumer Notification Act [Civil Code Section 1795.8], as
presently worded, requires dealers and manufacturers to brand the title of “lemon”
buybacks and disclose to the subsequent purchaser the fact that the vehicle was previously
returned because of a defect. However, the "triggering language" presently contained in
the Automotive Consumer Notification Act ("any dealer or manufacturer, selling a motor
vehicle in this state that is known or should be known to have been required by law to be.
replaced or required by law to_be accepted for restitution by a manufacturer due to the

present a clear road map for those seeking guidance for compliance because the standard
for determining what constitutes a “lemon” and when that fact “is known or should be
known” is totally subjective. In the absence of an adjudication by a court or arbitrator, or
some other “bright line” standard, reasonable minds may, and often do, differ on whether
any particular vehicle has a nonconformity that substantially impairs its use, value, or
safety and, what constitutes a “reasonable number of repair attempts”.

Headquarters ¢ 420 Culver Boulevard, Playa del Rey, California 90293 ¢ 310/306-6232 ¢ FAX 310/301-8396

(800) 666-1917
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The Honorable Richard Katz
April 12, 1995
Page 2

AB 1381 is intended to remove all of the ambiguities contained in the current
Automotive Consumer Notification Act; provide clarity and predictability to present title
branding requirements; and, broaden current buyback disclosure requirements by:

1. Repealing the current Automotive Consumer Notification Act and replacing it with a
new one (“the New Act”) which would be contained in the Vehicle Code Sections
11713.10,11713.11, & 11713.12.

2. The New Act would:
A. “Lemon” Buybacks

Require a manufacturer, prior to offering a “lemon” for resale in California to
retitle the vehicle in the manufacturer’s name, brand the title with the notation “lemon
buyback”, and affix a notice to the vehicle’s left doorframe.

For purposes of this requirement, a vehicle is considered a “lemon” if: (a) it was
ordered to be bought back by a court or an arbitration panel; or, (b) it was bought back to
resolve a warranty dispute and the vehicle had been, prior to the buyback, subjected to 4
repair attempts for the same problem within 1 year or 12,000 miles or had been in the shop
30 days or more.

B. Tax Refunds

Require manufacturers, as part of an application to get a tax refund from the Board
of Equalization for a “lemon” buyback, to provide proof of title branding.

C. All Warranty Buybacks

1. Require any manufacturer who repurchases a vehicle from a retail purchaser, or
provides “trade-assistance” for a dealer to repurchase a vehicle in order to resolve an
express warranty dispute between the manufacturer and retail purchaser (whether or not
the vehicle qualifies as a “lemon” under current law or was simply a “goodwill” buyback),
to disclose and obtain the next buyer’s signature on a disclosure form prescribed in the
bill.

2. Require any dealer who knowingly purchases for resale a vehicle that was
bought back in order to resolve an express warranty dispute between the last retail owner
and the manufacturer, to disclose and obtain the next buyer’s signature on a disclosure
form prescribed in the bill.

(800) 666-1917
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The Honorable Richard Katz
April 12, 1995
Page 3

We urge your “Aye” vote on AB 1381 when it is heard before the Assembly
Transportation Committee on Monday April 17, 1995. Should you or your staff have any
questions or comments, please do not hesitate to give me a call.

Very truly yours,

Peter K. Welch
Director of Government
and Legal Affairs

PKW:la
cc: The Honorable Jackie Speier
Members of the Assembly Transportation Committee
/John Stevens/ Chuck Storm, Consultants to the Assy. Trans. Com.
Ralph Simoni, California Advocates, Inc.

M7 A

(800) 666-1917
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MOTOR VOTERS

April 12, 1995

Honorable Richard Katz

Chairman, Assembly Transportation Committee
Room 3146, State Capitol

Sacramento, CA 95814

Re: AB 1381 (Speier): OPPOSE
Dear Chairman Katz:

Motor Voters is a non-profit, non-partisan auto safety organization founded in
Lemon Grove, California in 1979. Motor Voters is coordinating a national effort to curb
illegal "lemon laundering” of defective, often grossly unsafe vehicles.

Motor Voters is opposed to AB 1381 (Speier) because it would weaken existing
California law regarding the disclosure of lemon vehicles. It would create new loopholes

and weaken private remedies available to victims of lemon laundering.

AB 1381 is quite similar to another measure, also written by the California Motor
Car Dealers Association, which was vetoed by Governor Deukmejian in 1990. In his veto

message, the Governor stated that "this bill would undermine the integrity of the records °

of the Department of Motor Vehicles by failing to identify all vehicles that were unable to
be brought into conformity with warranty laws whether the manufacturer voluntarily
complied or was forced to by a court or the arbitrator."

At the time, the DMV had initiated an investigation into lemon laundering by GM
and 34 GM dealers. That case resulted in a $330,000 settlement.

Currently, the DMV has a case pending against Chrysler for the same practice,
involving 118 counts of alleged lemon laundering. Chrysler has already used the existence
of this bill in an attempt to bolster its defense.

Consumer groups have met with the author and expressed our concerns. We will
continue to work with the author and her staff. However, as the bill is written, we must
oppose it.

Respectfully yours,

m
Rosemary Shahan
President

1500 West El Camino Avenue, Suite 419 ® Sacramento, C4 95833-1945 @ Tel: 916920-5464 ® Fax: 916-920-5465

(800) 666-1917
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ANALYSIS OF AB 1381

Existing law

Disclosure

Dealers or manufacturers must
provide a specified disclosure
regarding all vehicles repurchased
pursuant to the Song-Beverly
Warranty Act or a similar provision
of another state.

Dealers or manufacturers must
including with the titling documents
a separate disclosure statement
signed by the buyer stating:

"THIS VEHICLE HAS BEEN RETURNED TO
THE DEALER OR MANUFACTURER DUE TO A
DEFECT IN THE VEHICLE PURSUANT TO
CONSUMER WARRANTY LAWS."

Branding

All vehicles subject to disclosure
as lemons should also have their
titles branded.

Private Remedies

Consumers who are victimized by
lemon laundering have access to the
same remedies as buyers of other
consuner products, including
discretionary double damages and
attorneys' fees if the buyer can
show that the failure to comply was
willful.

Under AB 1381

Disclosure

Disclosure is also required. But if
the vehicle does not meet the
narrow, limited criteria for title
branding, the implication is that
the vehicle is not a lemon. This
would be very misleading in the vast
majority of cases.

Branding

0) 666-1917

Branding is 1limited to only those
vehicles ordered repurchased by an
arbitrator or court order, or thay
meet the narrow lemon la@
presumption. It excludes the vasﬁ
majority of 1lemons, which ar

repurchased prior to a court ordep
or arbitration decision. It alsg
allows auto manufacturers to evadE
branding requirements by simpl

delaying repairs or buying back
vehicles before the 4th repair Oof
30th day. . 7

o
Improves terminology from "warranty

ret." to "Lemon buy back," bi,
requires branding on only a smaﬁ%ﬂ
percentage of lemons. st}

Remedies

Removes provisions from the Civil
Code to the Vehicle Code, thereby
eliminating remedies available to
purchasers of all other consumer
goods sold in the state, including
Discretionary double damages for
willful violations.

Allows victims of lemon laundering
to simply get a refund and
reasonable attorneys' fees.

R ]
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1 Bill No. SB 2568
SENATE RULES COMMITTEE
. Author: Rosenthal (D)
Office ot
Senate Floor Analyses Amended: 4/3/90
1100 J Street. Suite 120 !
445-6614 | Vote Requirea: 2/3 - Urgency
Commuttee voles: Senate Flioor Vote: 31-0, Pg.5339, 4/19/90
AN VIS Senate Bill 2568—An act to amend Section 17935 o the L.
<8 268 Code. relating to consumer warrannes. and decianng tne urzern
T U R T3L: thereof. to take effect immediatelv -
2.
/ . - .
IR 1. 417, Bill read third time.
Ll f:? ) Urgency clause read and udopted. bill pussea. ana orzer
Tezcer N transmitted to the Assembiv.
TS - The roll was cailed. and the above measures on the Comse
ot v Calendar passed by the folowing vote: >
ETTRCTI: = AYES (31)—Senators Alqwst. Bergeson. Beveriv BOanvﬂg
s Calderon. Dawis. Dills. Doolittle. Cecd GCreen. Bill Greene. 8
< — Greene. Hart. Keene. Killea. Kopp, Leonara. Locxver. A
1 McCorquodale. Mello. Nielsen. Pemmns. Presiev. Robbuis. Road
Rosenthal. Royce. Russeil. Sevmour. Torres. ana \'weh. <
NOES (0)—None.
TR T 8
Assembly Floor Vote: §4-0, Pag. 7825, 2/30/60 S
- e R e e B La=lo ¢ . =
7
SUBJECT: Motor Vehicle warranties: disclosure [
Z
Ll
SOURCE: California Automobile Dealers Association E
U
=
DIGEST: This bill amends existing law which requires car dealers to disclose to 2
ouyers those vehicles offered for sale that have been designated as "lemons". (See d
analysis below for specifics.) O
L
_
ANALYSIS: SB 788 (Rosenthal, Chapter 862 of 1989 which passed the Senate 32-2), was.\‘
enacted to require used car dealers to disclose to prospective buyers of returned ;bp
“lemon" vehicles the fact that the vehicle was returned due to the inability of the ||==
manufacturer to conform the vehicle to the terms of the warranty. It also requires . 5:

digclosure statement on the title documents for the vehicle.

The disclosure 1s required on vehicles required by law to be replacéd or accepted fcr
restitution. However, in this state there is no law that requires vehicles to ce
replaced or accepted for restitution. These terms result from a court order or a
decision by a qualified third-party dispute resolution process. In other states
thegse terms may result from similar processes or the law; however, every staw Lis
different.

This bill clarifies the authority by which the "lemon" designation must be (rode for
che purposes of the disclosure requirement as follows: 1) if the designat:uvn was
made in California, it had to have been made pursuant to a court order or s Jecision
rendered through a qualified third-party dispute resolution process, and -] I the

Ay 7
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SB 2568
Page 2

“esignation was made in another state or in a federally administered district, :t nrac
o have been made pursuant to the law of that jurisdiction.

This Dill makes other technical wording changes to provide further clarification.

?ISCAL_gf}ECT: Appropriation: No Flscal Committee: No Local: No
SUPPORT: (Verified 4/9/90)

California Automobile Dealers Association (source)

GOVERNOR'S VETO MESSAGE:

"I am returning Senate Bill No. 2568 without my signature.

"This bill would limit the transactions on which a manufacturer would be
required to disclose that a vehicle was the subject of restitution or replacement
to those that were the subject of a court order or a decision rendered througn s
third-party dispute resolution process.

"Under existing law, any persons including manufacturers who sell a motor
venicle that is known or should be known to have been required to be replaced cr
accepted for restitution due to the inability of the manufacturer to conform :tne
venicle to applicable warranties, is required to disclose that fact to the puver
in writing prior to the purchase. Beginning July 1, 1990, a dealer or
manufacturer must also include as part of the titling documents of the vehicle a
specified disclosure statement which will cause subsequently issued titling
documents to reflect that the vehicle was the subject of such restitution or
return. This information will then become a matter of the Department of Motor
vehicles' record for that vehicle.

(800) 666-1917

INTENT SERVICE

"I am concerned that this bill would result in a disclosure requirement basec
on the level of dispute rather than the reliability of the vehicle. Apparently,
this bill would exempt from disclosure those vehicles that are clearly a "lemon"
because the manufacturer or seller did not dispute that the vehicle did not
comply with the warranty.

"Moreover, this bill would undermine the integrity of the records of the
Department of Motor Vehicles by failing to identify all vehicles that were unapo
to be brought into conformity with warranty laws whether the manufacturer
voluntarily complied or was forced to by a court or arbitrator.

%4/ LEGISLATIVE

Y
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"I believe existing law is clear in setting an equal standard for all such
vehicles to be re-sold to consumers of this state.”

JLw:nf 6/20/90 Senate Floor Analyses
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Bleaching Out the Lemon Laws

By Jerr WuoRrlto

HE SHINY CAR SITTING ON

the dealer's lot looks like a bar-

gain: It's not brand-new, but it’s

close, with just a few thousand

:..zs on the odometer and a DEMO sign on

w:ndshield. The price clinches it—
i1zasands less than the same model new.

"Yatch out: The car might be a mechan-

cal basker case, a product of what's known

# “iemon laundering.”

_emon laundering occurs when auto

svze2rs knowingly sell defective used cars to

.asemers Automobile watchdog groups

i 1z7o manufacturers also buy back defec-

zars rom their owners, then

= them off, unrepaired, to

i 1990. Gayle :md Gregory
rznz of Mesa, Arizona, nearly
sra3hed when the brakes failed
.2 therr 1989 Chévrolet Subur-
2.8 o n*d bought the car
..d r $22,000 from
n Chcvrolct in Saata
~. .3z Calddornia. which had as-
-rzZ them that the car had been
Zrocen for a short ime by a Gen-
2! Mozors executive. In facr,

¢ Penas discovered it had been
repared 22 times i its brief life
:nZ sued GM and the Biddulph
”"‘e sh:p Biddulph's attorney,
- n Tuel, says, “Biddulph’s
b=

Voo
v laAge

of the car's history
is gulte Limited.” The dealer-

RE Lo‘dmg to estirmnates dcnvcd
omn state reports of legal actions related to
.‘n, cars posted by the Center for Auto
Sarzov in Washington, D.C., car owners re-
-ra more than 100,000 defective autos
.27 year. Federal law mandates that deal-
vz wmust ax these lemons (a term used to
.zzest the taste they leave owners) and/or
213205z 10 the buyer the car's condition at
v 2o of sale—or scrap them if they prove to
vz oirrepanable.

However, both the Center for Auto Safe-
= and Motor Voters, a Sacramento, Cali-
forrea, group that has lobbied for consumer

car laws for 16 years, believe more dealers
than ever before are selling these lemons.
They base their conclusions on the rising
number of cases filed by state attorneys gen-
eral and departments of motor vehicles
against automakers allegedly engaging in this
practice. Says Rosemary Shahan, president
of Motor Voters: “Lemon laundering is be-
coming rampant. Any time anybody inves-
tigates, they find hundreds of cases. And the
cases that we know about are just the tip of
the iceberg.”

According to records from consumer-
protection, motor-vehicle, and attorneys-
general offices in New York, California, and
Pennsylvania, one of the biggest culprits is
Chrysler Corporation. In 1988, Robert

Abrams, then New York State attorney
general, accused Chrysler of surreptitiously
reselling lemons through dealerships to
about 400 people statewide. Abrams said
Chrysler provided neither the buyers nor
the state Department of Motor Vehicles
written notice of the cars’ lemon histories.
Admitting no guilt, Chrysler agreed to re-
fund $2 million in cash and offered extend-
ed service contracts to these individuals.

In 1989, the Pennsylvania Bureau of
Consumer Protection fined Chrysler
835,000 for laundering 170 defective vehi-

cles through state dealers. And late last year,
the California Department of Motor Vehi-
cles filed a complaint with the state Office
of Administrative Hearings against Chrysler
for selling 118 lemons without informing
buyers about a variety of problems, includ-
ing faulty steering.

Although the cars had been bought as
lemons by dealers at auction, buyers were
not informed of this until state officials
stepped in. The case awaits a hearing in a
state administrative law court. Karen Stew-
art, a spokeswoman for

Chrysler, says: “Everyone
who bought one of those
vehicles exactly
what it was. It is our pol-
icy to disclose to the purchaser the history
of the vehicle and why it was repurchzsed.”

In April 1994, GM paid $330,000 to the
California DMV consumer-protection fund
after the DMV accused both the
company and 34 GM dealers of
trying to lemon-launder 531 cars
in Northern California. GM
spokesman Albert J. Thomas Jr.
says the company has a 100 per-
cent disclosure policy on all
used cars and denies it engages
in lemon laundering.

Consumers can't always rely
on state authorities to protect
them. To date, 33 states have
enacted lemon-laundenng laws.
Both the Center for Auto Safe-
ty and Motor Voters, however,
say manufacturers routinely
transport lemons to more le-
nient states to circumvent these
statutes. A 1994 California state
study also found automakers
often repurchase lemons just
prior to legal action or arbitra-
tion and then resell them.

To spot a car that's been
lemon-laundered, ask to see its service rec-
ords from the dealer. If they're not available,
don'tbuy the car. Shahan says buyers should
allow at least 10,000 miles a year on a used
car; anything less could mean odometer
tampering. Also, if you live in one of the 33
states that require dealers to provide disclo-
sure statements on a car's condition. ask to
review those records as well If you aren't
fully confident about the condition of a car
you want to buy or already own, conduct a
title search at the local DMV office for the
previous owner, as did the Penas.

knew

(800) 666-1917
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LAW OFFICES OF STEVEN B. SOLOMON

Attorney at Law

135/

Tel.: (415) 692-7872

1290 Howard Avenue,
Suite 333
Burlingame., CA 94010

BY FACSIMILE

The Honorable Richard Katz, Assemblyman
Chair, Assembly Transportation Committee
Capitol Building #3146

Sacramento, CA 95814

Re: COMMENTS8 ON ASBSEMBLY BILL 1381
Dear Assemblyman Katz:

As a consumer protection attorney for over ten years’ who primarily
handles breach of warranty cases, I want to take this opportunity
to comment upon AB 1381, which I understand is scheduled soon for
hearing in the Assembly Transportation Committee.

A major concern is the bill’s shift of the lemon resale law from
the civil code, where the Song-Beverly Consumer Warranty Act
resides, to the vehicle code. This effectively nullifies the
breach of warranty remedies available to consumers to adjudicate
violations for failing to disclose former lemons.

AB 1381’s remedy provisions, at section 11713.10(f) (1)-(3), are not
as sweeping as the remedies available under the Song-Beverly Act,
and would hamstring accountability for failing to disclose known
former lemons (e.g. no recovery for a civil penalty nor for
incidental and consequential damages).

Indeed, comparing AB 1381 with existing resale 1lemon laws
throughout the country, California would be curtailing the
accountability of car makers and dealers for failing to disclose
former lemons and endangering California drivers.

For example, two states make violation of their lemon resale law a
crime (i.e. North Dakota - a misdemeanor and Utah - a felony for
intentional concealment, removal, destruction or alteration of a
disclosure statement or title-branded pink slip).

Four states mandate fines for violation of their lemon resale laws
(i.e. Louisiana, New Jersey, South Carolina, and Utah - where the
fine could range as high as $10,000 per violation).

If we accept the Center For Auto Safety’s estimate that consumers
annually return over 100,000 defective vehicles, then why do the
citizens of Utah enjoy significantly greater legislative protection
against resold lemons than cCalifornia citizens, when California
proportionately has thousands more defective vehicles (Utah’s share
of total nationwide vehicle registrations in 1993 was 0.6% compared

Fax: (415) 373-0279

(800) 666-1917
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The Honorable Richard Katz
April 13, 1995
Page Two

to California’s share of 10.1%, which comprises over 1.3 million
new cars, vans and trucks)?

Furthermore, AB 1381 fails to account for resale of vehicles with
serious safety defects. Are California citizens to be the guinea
pigs for resale of cars, trucks and vans with systemic brake,
steering and engine failures when five states expressly prohibit
resale of former lemons with serious safety defects that could
injure or kill their citizens (i.e. Minnesota, Ohio, Pennsylvania,
Vermont, and Washington)?

AB 1381 does not make violation of the lemon resale law a bona fide
unfair or deceptive trade practice as do eleven other states, so
that those states’ UDAP remedies are triggered. The disparity
created by AB 1381 is illustrated by a senior citizen who is sold
a lemon car is now entitled to up to a six times civil penalty for
willful breach of warranty -- yet under AB 1381, that same senior
could recover only the purchase price of a resold lemon car.

Most distressing is that AB 1381 would catapult California into the
nationwide novelty of mandating that the lemon resale disclosure
statement affixed to vehicles be a microscopic decal on the door
frame. (Vehicle Code sec. 11713.12(a)). Perhaps car dealers could
promote sale of former 1lemons by offering customers a free
magnifying glass so they could read try to locate the decal
disclosure statement?

Throughout the country only three states (i.e. Connecticut,
Massachusetts and Vermont) mandate the size and/or location of
posting of the resale lemon disclosure statement on the vehicle.
These states’ uniformly mandate that the notice be placed on the
right front windshield furthest removed from the driver, so that
the notice is visible to any prospective buyer.

Lastly, the most fundamental deficiency of AB 1381 is its
restricted coverage of reacquired lemons. The bill covers only
vehicles reacquired by manufacturers through court order or from a
dispute program, or where the vehicle met the Song-Beverly Act
legal presumption (i.e. four or more unsuccessful repairs or 30+
days in the shop during the first 12,000 miles/12 months’ use).

However, from my practice and those of other cCalifornia 1lemon
lawyers, the car makers replace or repurchase the vast majority of
defective vehicles informally without resort to legal action or a
dispute program. Yet these defective vehicles would be unprotected
under AB 1381, and could be lawfully sold to California motorists
without disclosure nor correction of their defects.

(800) 666-1917
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The Honorable Richara Xatz
April 13, 1995
Page Three

While the 34 other states with lemon resale laws vary as to their
coverage of reacquired lemons, a typical inclusive statute covers
motor vehicles returned to a manufacturer, its agent or authorized
dealer pursuant to the lemon law or a similar statute of another
state.

I hope these comments prove helpful to your committee’s review of
AB 1381, and I appreciate the opportunity to provide some input.

SteVen Solomon, Esq.

ss:t:bs

(800) 666-1917
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PLEASE RETURN A8 BOON A8 POSSIBLE TO:
ASSEMBLY TRANBPORTATION COMMITTEE
ROOM 3132, STATE CAPITOL
Pax: @45-6352

BiLL ANALYSIS WORK SXEET

MEASURE : AB 1633 . AUTHOR: ASSEMBLYMEMBER OLBERG

1. 8ponesor of the Bill - What person, organization or government entity, if
any, requested introduction?

2. Problem or deficiency in present law which the bill seeks to remedy:
e e Hule) B Foi o T s o Eiirentlom
A A e

3, HMas a sifilar measure been bbfore the Legislattite elither this meseion or

previous semssion? If Bo, please identify the session, bill number, and
dieposition of the bill.

)

]
4. Xnown Support/Opposition - Please attach copies of letters from any group’
or governmental agency who has coatacted you, indicating a position on thg

bill. %7

(800) $66-1 9}7

5. Hearing - Please indicate approximate amount of time necessary for heari
bill and the number of witnesses. (Please encourage witnesses to be

brief.) Zd 25_- * —_ /
== g i 73 %(4 )

WMLIMW
6. Name and :g?rphono nunber of person to contact if further information is

Resded: hac k /f@p& ; /@4 (G:%) 372 - 8203 :':‘:'-_

g [
7. Please attach a copy of any background material which explaing the bill ox?
state where such material may be available (INCLUDING ANY POLICY AND
FISCAL ANALYSES)

Actms iz pue floamittet L funk Cuact Locew e

¢ LRASE NOTE:

4/ LEGISLATIVRENTENT SE

o REQUESTS TO SCHEDULE A MEASURE FOR HEARING MUST BE RECEIVED BY 5:00 p.m.
OF THE ERIDAY ONE WREK PRIOR TO THE HEARING.

o AMENDMENTS, IN_LEGISIATIVE COUNSFEL FORM, MUST BE RECEIVED BY THE COMMITTEE
NO LATER THAN 5:00 p.m. ON THE MONDAY ONE WEEK PRIOR TO THE HEARING.
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6250 North Calera Assembly Teansportation

Azusa, California 91702 Committee
818-914-3680

April 17, 1995

The Honorable Richard Katz
State Capital

Sacramento, California
Via: Fax

Dear Mr. Katz:

Recently, | have reviewed a bill, AB 1381, which is presently before your
committee. | sincerely hope that bill never leaves your committee. It is
anti-consumer and anti-safety. It is also been created and supported by
special interests who would rather attempt to change the law rather than
suffer the consequences of their illegal and indecent acts.

It is extremely difficult for a California consumer to obtain satisfaction
in an auto lemon case with our present law, please don’t make it more
unfair to the consumers by relaxing the registration of the branding
policies and laws. |If the car is a lemon, the next buyer has a right to
know, whether the previous owner has won at litigation or has been lucky
to get rid of the car without litigation or arbitration.

This is the subtle type of bill, that often slips by unnoticed, but in reality
could mean the life or death of real people - the people who purchased
cars unaware that there is a brake, steering, or stalling problem as well
as anyone who might be on the road at the same time with such unwary
owners- which probably includes just about all of us. Corporate
responsibility for those who produce unsafe products and honesty to
consumers are two things which should be encouraged in legislation. This
bill does neither and prevents both.

(800) 666-1917
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Page Two
The Honorable Richard Katz
April 16, 1995

I sincerely urge you to defeat this bill, AB 1381.

Sincerely,

Susan Diane Smyser

(800) 666-1917
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Consumer Action

116 New Montgomery Street, Suite 233
San Francisco, CA 94105
(415) 777-9648

13 April 1995

Assemblyman Richard Katz, Chairman
Assembly Transportation Committee
Room 3146, State Capitol

Sacramento, California 95814

VIA FAX /916,324 6860
RE:_Opposition to AB 1381 (Spejer)

Dear Assemblyman Katz:

)28/

Southem California Office
523 West Sixth Swreet, Suite 1224
Los Angeles, CA 90014

(213) 624-8327

Consumer Action, a non-profit consumer education and information
organization, finds that it cannot support AB 1381 (Speier) as currently
amended and urges you to oppose this legislation when it comes before your
committee on April 17, 1995. We originally anticipated that this legislation
would serve to strengthen lemon buy-back provisions for cars and trucks
while assuring that consumet’s rights would be protected. As it currently

stands, AB 1381 falls far short of these goals.

11

TR 5 Wik H e 85

AB 1381, rather than strengthening the current lemon law, creates some huge
loopholes for manufacturers and dealers which would entirely nullify the
Jaw in as many as 80% of all lemon cases. The only vehicles that would fall
under the provisions of AB 1381 would be vehicles which are the subject of a
court trial, where the arbitration process has ruled against the manufacturer
or where the vehicle had a specified number of repair attempts in the first
year. We are advised that legal research indicates that these vehicles
represent only about 20% of the lemon cases in California.

As AB 1381 also repeals the civil penalties for cases brought by owners of
recycled lemons, it serves to invite auto manufacturers to dump their out-of-
state lemons in California without fear of legal action or accountability.

In short, and in fairness to the consumers of California, we cannot support
AB 1381 as it currently stands as it would serve to seriously weaken, not

strengthen, existing law.

We urge that you gppose AB 1381 when it comes before you for your

consideration.

A 1<

Board Members: Gene Coleman, Chair; Kay Pachtner, Vice Chair; Ken McEldowney, Sec./Treas.; Migue] Barragan

Chris Bjorklund; Anni Chung; Sue Hestor; Grace Jacobs; Helen Nelson; Laurel Pallock.

(800) 666-1917
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Assemblyman Richard Katz
April 13, 1995
Page Two

’@ﬁu}u

Cher Mclntyre
Associate Director of Advocacy

cc. Members, Assembly Transportation Committee
Assemblymember Jackie Speier

CLM/dt

(800) 666-1917

'I LEGISLATIVE INTENT SERVICE

/
®




WILLIAM M. KRIEG

Attorney at Law
1330 "L" Street. Ste. G
Fresno, CA 93721

Tel. (209) 441-7485
Fax. (209) 441-7488

April 12, 1995

Richard Katz

Chairman, Assly Transportation Committee
Room 3146, State Capital

Sacramento, CA 95814

RE: AB1381
Dear Mr. Katz:

After 20 years of general law practice, I now devote most of
my practice to "Lemon Law" and deceptive business practices,
primarily involving car dealers. I have received a continuing
education from hundreds of good, hard working citizens who after
months and years of frustration dealing with dealers and
manufacturers are forced to turn to a lawyer for help. Some of nmy
clients are the unfortunate buyers of cars previously bought back,
exchanged, or returned to the manufacturer or dealer by a prior
owner as defective. It is for these people that the serious and
gaping loophole in AB1381 causes me concern.

Statistically, the vast majority of all lemons are bought back
or exchanged prior to any consumer seeing a lawyer. of that
smaller percent forced into legal action, more than 90% are
resolved prior to going to court. All of these lemons escape the
notification requirements and title branding under AB1381. One may
argue, as I suspect manufacturers will, that this provision
encourages better treatment of lemon owners by encouraging
manufacturers into early buy backs of lemons. What it in fact does
is allow nearly the entire population of returned lemons, to be
recycled on the market legally. This creates the worst possible
scenario for consumers of recycled lemons.

To pass AB1381 in its present form would simply add thousands
of recycled lemons to that population of unrecorded salvage,
dismantled, damaged and "chopped" vehicles, already flooding the
market for the unsuspecting.

(800) 666-1917
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The Lemon Law is an excellent inducement for manufacturers to
buy back lemons. I have never had a manufacturer buy back a car
which did not have a history of significant defects. They do so
because of the likelihood of having a judge or jury require it.
Manufacturers who are convinced that a vehicle does not qualify as
a lemon simply do not pay money to settle cases. No lawyer
familiar with the law willingly takes a case which he is not likely
to win. This is not a significant problem affecting California
consumers Or business. The only significant problem will be
adoption of a law which allows those 95% of all Lemons, which never
see a court room, to be recycled to unsuspecting consumers.

Those who spend hard earned money on a recycled lemon and
continue to pay a bank or finance company for a defective or
dangerous vehicle to protect their good credit and then litigate,
are the losers under AB1381. The grand beneficiaries are the
dealers and manufacturers whose decision to buy back any potential
lemon is eased by knowing it can be easily resold at full value,
without disclosure.

I hope your committee will consider the entire life cycle of
these defective vehicles in drafting legislation which will help
rather than hinder the victims of the large secondary market in bad
vehicles.

Sincerely,
‘ LﬁikﬁTWf
"

WILLIAM M. KKIEG
Attorney at w

—

WMK:neh

cc: Assembly to Transportation Committee

(800) 666-1917
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ENTER FOR AUTO SAFETY

2001 S STREET, NW SUITE 410 WASHINGTON, DC 20009-1160  202.328.7700

C

April 13, 1995
VIA FAX AND FIRST-CLASS MAIL

Honorable Richard Katz

Chairman, Assembly Transportation Committee
Room 3146, State Capitol

Sacramento, CA 95814

RE: AB 1381, the Lemon Disclosure Bill
Dear Chairman Katz:

We write to you today to share our serious concerns about AB
1381, the 1lemon disclosure bill Assemblyperson Jackie Speier
introduced earlier this month. The Center for Auto Safety is a
non-profit consumer advocacy organization incorporated under the
laws of the District of Columbia. We were founded in 1970 by
Consumers Union and Ralph Nader. We work toward vehicle safety,
environmental responsibility, and fair play in the automotive
industry and car market.

(800) 666-1917

AB 1381 creates such a narrow definition of a "lemon" for the
purposes of the disclosure requirements that a significant
percentage, 1if not a majority, of repurchased nonconforming
vehicles can be recycled without any notice to the consumer. The
bill demands title-branding only when the vehicle falls within the
four repair/thirty day presumption of the current lemon law, or
where a court or official process has required the manufacturer to
repurchase or replace the vehicle.

Our experience shows that this definition misses a large chunk
of the very worst lemons on the road. Manufacturers will settle
disputes with their customers without waiting for an arbitration
award or court decision when the manufacturer sees that it has a
weak case, i.e., a vehicle that is very clearly a lemon. As the

’ ':l LEGISLATIVE INTENT SERVICE

bill currently reads, these vehicles would not be covered by the %
branding requirements. ‘:::
L)
L 4

Moreover, the bill provides little in the way of deterrence
for failure to comply with the mandates of the disclosure law. AB
1381 allows consumers to bring suit for damages suffered as a
result of the manufacturer’s failure to comply. However, the
legislation limits private recovery to actual damages, costs and
expenses, and attorney’s fees. Although the bill purports not to
foreclose additional private recourse under other California
consumer protection laws, those laws impose additional burdens of
proof on the consumer with only limited potential benefits. Others
states’ lemon disclosure laws provide for civil penalties in the
range of double- and treble-damages for violations of those laws.
These statutes create additional disincentives to unscrupulous

A 20
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Richard Katz
April 13, 1995
Page 2

manufacturers who, under AB 1381, are only disgorged of the
benefits they derive from their wrongful conduct. An effective
lemon disclosure bill should include 3just such civil penalty
provisions.

In light of the foregoing, we cannot support AB 1381 as
written. If you have any questions, please do not hesitate to
contact us at 202-328-7700. We look forward to hearing from you.

ingerely,

Robert " A. Grahamn
Staff Attorney

cc: John Stevens
Rosemary Shahan

(800) 666-1917
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. 0
-’,"
II..

A1

2257



\ﬁ§ PLEASE RETURN AS SOON AS POSSIBLE TO:
ASSEMBLY TRANSPORTATION COMMITTEE
ROOM 3132, STATE CAPITOL
Fax: 445-6392

BILL ANALYSIS_WORK SHEET o R

~—— -
e i

MEASURE: AB 1381 AUTHOR: ASSEMBLYMEMBER SPEIER

1. Sponsor of the Bill - What person, organization or government entify, if

any, requested 1ntroduct1'on? CQ\ i-?ocm'a— oo Gz(\’ '”DQ;LQS QsSocio'&'q)

SR

2. Problem or deficiency in present law which the bill seeks to remedy:
@‘ Ean Year Uupwerds £ 3,000 to 5000 ConSumeat
\‘\bu\{ \ow (Y\l\-ecuae Ue(m'du (AN CCA\\‘POf‘nCo\ V-C\f\fcl—a OQCaJeoS--Tlf\de.

X Weel e ‘ bouclrt b Ly factutec due Tor
\ peviously boudnt bboch ¢ manwtaclurer die TS

3@\;§ gl.ec&tzV:Cf\:{\wdt‘;a%éf&’tﬁ\o/r\ Cu% et law (‘Zf)ulfes hal under Certarn o

N Condirtions The prioe fepurchese (ecorld o Me While must [ dliscled) B tie (e

3. Has a similar measure been before the Legislature either this session or @
previous session? If so, please identify the session, bill number, and &
disposition of the bill.

N

4. FKnown Support/Opposition - Please attach copies of letters from any grou
or governmental agen%%w:ho has contacted you, indicating a position on t

SERVICE

bill. =
bnknowr Glber Than Cae Dealers. -
Z
w
5. Hearing - Please indicate approximate amount of time necessary for hearing
bill and the number of witnesses. (Please encourage witnesses to be %
brief.) R w \ThesteS | 15 tingtes o)
0
-
6. Name and telephone number of person to contact if further information iﬁ%ﬁi
needed: at
Qlc\/\q@, Q(QQCQ(\ Hyg-8O20 : Pa,'(e/r Weleh Cardealers HH
‘ ) ¢4y-1-8599 )
7. Please attach a copy of any background material which explains the bill or

state where such material may be available (INCLUDING ANY POLICY AND
FISCAL ANALYSES). é:)
Attache
PLEASE NOTE:

o} REQUESTS TO SCHEDULE A MEASURE FOR HEARING MUST BE RECEIVED BY 5:00 p.m.
OF THE FRIDAY ONE WEEK PRIOR TO THE HEARING.

o} AMENDMENTS, IN LEGISLATIVE COUNSEL FORM, MUST BE RECEIVED BY THE COMMITTEE
NO LATER THAN 5:00 p.m. ON THE MONDAY ONE WEEK _PRIOR TO THE HEARING.

o} IN COMMITTEE, BILLS MAY BE PRESENTED BY THE AUTHOR CNLY. AL
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JORKSHEET ON AB 1381 (SPEIER)...THE LEMON BUYBACK BILL

2. THE PROBLEM:

Consumers unknowingly buy low mileage vehicles that were
previously repurchased from the original owners by the
manufacturer due to customer dissatisfaction. Some these cars and
trucks, in cases documented by the DMV, did not peform well for
the second buyers and, in some instances, the performance of these
vehicles presented safety endangers to the owners(see LA Times
article, attached).

Current law requires that the dealer disclose to the consumer
that the vehicle was repurchased by the manufacturer if the
vehicle were bought back under the state’s Lemon Law--i.e., the
manufacturer repurchased the vehicle because it could not be
repaired after four attempts, or after 30 consecutive days or more
in the shop during the first year of ownership, or 12,000 miles.

However, a majority of manufacturer buybacks appear to occur
before the Lemon Law standards which lead to arbitration set in;
therefore, there is some debate over whether the buyback status of
these vehicles needs to be disclosed to the consumer, provided
that the identified defects did not substantially affect the worth
of the vehicle.

AB 3081 raises this policy question:Is it fair to the consumer
that he or_ghe not be told that the vehicle for sale was
previously bought back by the manufacturer because of some
mechanical problem?

Furthermore, car dealers complain that they are sometimes not
aware that a vehicle which they may have purchased from another
dealer was once bought back by the manufacturer due to problems.

The solution: AB 1381 proposes that the buyback status of any
vehicle which had a warranty problem be disclosed to the next
buyer. For those vehicles that are deemed " lemons " under the
state’s Lemon Law, another state’s lemon law, or due to a court
ordered buyback, the title must be branded as " lemon buy back *
and the left door jamb must be branded with a " lemon buy back "
decal, in addition to a written disclosure, signed by the
manufacturer, dealer and buyer. All other warranty disputes
involving a buyback vehicle would have to be disclosed to the
buyer, but no branding would take place.

Additionally, the bill clearly disallows a sales tax refund to car
manufacturers who buy back a vehicle, unless the vehicle was
repurchased under the Lemon Law. Current law restricts refunds to
lemon buybacks, however, the law is somewhat unclear on this
point.

Background

The Assembly Committee on Consumer Protection, Governmental
Efficiency and Economic Development investigated the problem of

(800) 666-1917
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undisclosed, " recycled lemons " last year. The committee held a
hearing and produced a final report, Bitter Fruit, which is
attached. The DMV has also accussed General Motors and Chrysler of
selling lemon vehicles without disclosure. GM, without admitting
guilt, paid DMV $330,000 last year while several GM dealers
settled with DMV for penalties that totalled in excess of
$100,000. Chrysler and DMV appeared before an administrative law
judge in February 1995--a decision should be forthcoming wihtin
the next four weeks.

Important

The attached letters from vehicle manufacturing associations to
Frank Zolin, DMV, provide a candid look at why the issue of
recycled lemons is of major concern to dealers, manufacturers,
consumers and the DMV. There is strong support for the proverbial
"Bright Line " legislation so that consumers will be informed and
manufacturers and dealers will be clear on their responsibilities.

Amendments

The attached amendments are due back from Counsel on 4/5. The
amendments address the concerns of consumer groups which wanted to
be sure that the buyback measures, contained in the Vehicle Code,
would provide for private right of action remedies--the amendments
accomplish this. Also, the amendments make sure that the
manufacturer signs the disclosure form.

(800) 666-1917
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® Consumers: Chrysler would
be unable to do business in
California for 10 days. The auto
maker denies any wrongdoing.

By DENISE GELLENE
TIMES STAFF WRITER

The California Department of Motor
Vehicles is seeking to stop Chrysler Corp.
from dding business in California for 10
days as punishment for allegedly selling
used “lemons” to unsuspecting buyers.

However, a less-harsh settlement—pos-
sibly a fine or payments to alleged vic-
tims—is more likely. Chrysler says it did
not violate any laws.

The DMV proposed the stiff penalty
during a nine-day administrative hearing
that ended Friday.

The proposed penalty against Chrysler
would not necessarily prevent dealers from
selling cars, said Bernard [L.u, DMV’s jead

flos Angeles Jimes

Plense see HEARING. D8

DMYV Seeks
Suspension in
‘Lemon’ Case

HEARING

Continued from D1

counsel, but it would probably
prevent Chrysler from shipping
cars into and within the state for
the 10-day period, an expensive
and confusing scenario. The auto
maker could also be prevented
from advertising, shipping parts or
providing financing within the
state. According to R.L. Polk, a
market research firm, about
120,000 new Chrysler cars and
trucks were registered in Califor-
nia in 1994.

Lu said Friday that despite its
recommendation, the agency
would prefer to reach a settlement
with Chrysler in which owners of
the used “lemons” would be com-
pensated.

“The department prefers to help
the consumer rather than to punish
Chrysler,” Lu said.

During the hearing in Sacra-
mento, Chrysler denied the allega-
tions against it, saying it provided
paperwork to used-car dealers
about the vehicles but that some
dealers did not give that paper-
work to consumers.

As previously reported, the DMV
in August charged Chrysler with
selling 118 used “lemons™ without
telling buyers that the cars had
been repurchased from customers
because of defects. The cars in-
cluded Dodges, Jeeps, Chryslers
and Plymouths sold through
Northern California dealerships.
The model years are 1989 to 1992.

The DMV says Chrysler violated

regulations requiring it to label the
cars as ‘“warranty returned” on
title documents. The DMV also
says the notices that Chrysler pro-
vided for used-car dealers to give
tobuyers were improperly worded.

The administrative hearing went
forward when settlement attempts
failed. According to a source famil -
iar with the discussions, the DMV
was seeking about $1 million from
Chrysler, including penalties and
costs. Neither the agency nor the
auto maker would comment on that
figure.

On Friday, a Chrysler spokes-
man said: “Our position is that we
are in full compliance. Chrysler is
not willing to pay, in effect, dam-
ages when none have been experi-
enced.”

The hearing took place in Sacra-
mento before Administrative Law
Judge Keith Levy. At the conclu-
sion of the hearing, Levy gave both
sides 60 days to file written briefs.
Levy has 30 days after that to
make a decision.

The judge’s decision then goes to
DMV Director, Frank S. Zolin, who
can accept, reject or modify it.

The case stems from a continu-
ing DMV investigation. In April,
General Motors paid $330,000 to
settle similar allegations involving
51 used cars. GM did not admit guilt
in its settlement. The DMV dis-
closed that it is currently review-
ing documents related to Ford cars
said to be “lemons.” The depart-
ment would not say whether viola-
tions have been uncovered.

A new car is considered a “lem-

on” in California if it is in the shop
more than 30 days during the first
year of ownership or if a defect is
uncorrected after four attempts.

There are no reliable figures on
how many “lemons” are resold to
consumers without notification.

Lu said the number of mislabeled
“lemons” on the road in California
is “in the thousands.’

The Center for Auto Safety, a
Washington-based consumer or-
ganization, estimates that 50,000
lemons are repurchased from cus-
tomers each year, though it does
not know how many are resold.

== =
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Americaan Automobile Manufacturers Association
e @ E] Genersi Motors
February 23, 1995
Via FACSIMILE

Mr. Frank Zolir, Director

California Department of Motor Vehicles
2415 Firs: Avenue

Sacremento, CA 95818

Dear Mr. Zohn:

Members of our Association have been advised by your legal depastinient thet the
Departmicnt of Motor Velucles (DMV) has decided 1o notify owners ©f approximuaiely
10.000 vehicles throughout the State of California that their vehicles were repurchased by
the munyfacturers pursuant to the Consumer Warranty Law (Lemon Law) and thal the
titles should have been branded The notice will advise these owners that their titlex must
be submitied to the DMV for branding  We belicve tlus action is unwarranied und will
cause significant hardship to the ownen of these vchicles us well as automobile dealers
and manufacturers threughout the State of Californiu. We respectfully request rhat the
DMV reconsider this action.

The 10,000 vehicles at iswue have been repurchased by manufacnurers in the State
of Catlifornia and ullimately resold to eonsumers. Manufacturers provide full disclosure
of the reason for repurchiace and any repairs that huve been made. In many cases. the
manufactarer repurchased the vehicle for ressons ather than the Lemoun Law and full
disclosure of those reasons was given. In other eases. disclosurc was made pursbant to
the Lemon Law, notice was given to the DMV and the DMY itself fuiled to brand the
titles. The DMV's wholesale. retroactive branding of these titles would cause a
diminution in value to their owners in the tens of millions of dollars and will create
unwarranted litigation, with no measurable benefit to the public. Furthe;, the Lemon Law
neither compels the DMV 1o take this action nor provides any basis for the Depastment to
unilaterally change the status of 10,000 vehicles throughout the state. For these neasons,
described in more detai) below, we are asking thal you reconsider your dccision (0 carry
out the retroacuvc branding of these titles.

1. Nop-Lemon Yehicles. A substantial portion of the 10,000 vehicles targeted for
" branding were not repurchased porsuant to the Lemon Luw and therefore should
not be branded. The Lemon Law only applies to those vehicles that have been

HEARQUELTEDS My ore
I601 N Streel WO, Balle OB, Weshicgten, D € 20005 7430 Secand fvenge, Swrte 308 Delseit, W1 83202
2032695500 FAL 202037008360 Jledr2o 83l FAL 3N3e§T705408
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Mr. Fraak Zolin
2123/95
Page 2

repurchaxed because of 8 non-conformity that substantially inypairs the use. value
or safety of the vehicle and cannot be repuired after a reasonadble number of
attemnpts.  Manvfacturers and dealers often rcpurchase vehicles for customer
satisfaction rcasons well defore they becoine non-conforming vehicles under the
Lemon Law. Ror the DMV to mandate the branding of the titles of these vehicles
whose owners weie given full disclosure of their buy back status would
wrongfully reducc the value of these vehicles and create & customer relations
nightinare for dealjers and manufacturers.

2. Non-Compljance by the DMV. Vehicle owners and their dealers should not be
penaliced for the DMV's non-compliance with its own laws. Since the Lemon
Law was enacted in 1990, the DMV has failed tc give guidance to the public on
complying with the law and has not trained its own stut! as 10 how {0 implement
the branding requirements. DMV staff readily admit that there have been no
procedures in place withia the agency to brand these titles even wheire proper
.disclosurcs were received by the DMV that the vehicle in question was
repurchased pursuant to the Lemon Law. By rebranding all vehicles repurchaned
and resold in the State of Cahfornia, the DMV would be exceeding its legal
. authority as well as unfairly impairing the value of vehicles for which proper
disci{osure was made.

3. Pending Legislative Changes. In recogniuon of the many ambiguities in the
present law and the lack of guidance from the DMV on title branding. legislation
has bcen praposed, appareatly supported by stute legislator Jackie Spiers, that
would repeal the existing tide branding provision and repluce it with one that
provides a clear und meaningful disclosure and specifies when such disclosures
should be made. The new disclosure provisions would recognize the distinction
between eustomer satisfaclion buy backs and those under the Lemon Law and
weould only require branding for the lawter. The coneept of this druft Jegisiation
appears o be supported by consumers, dealers and manufacturers  In light of the
impending change in the law, the DMV should not take retroactive actions under
the old requirements that the agency itsclf has never acrually implemented.

4. Ugwarmanted Litigation. The get effect of the DMV’s action wauld be o
reduce suddenly the value of these 10,000 vehicles in the hands of unsuspecting
owaers, owners who have already received disclosure of the status of the vehicle.
This action benefits neither consumers nor businesses. The real bencficiaries are
those lawyers in California who gain access 10 the names and addresxes of the
owners of these vehicles only to file nuisgnce suits against manufacturers and
dealers.

ZOLIN.DOC
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Mr. Frank Zolin

2/23/95
Page 3

Dealers and manufacturers throughout the State of California have made a good
faith cffort to comply with the disciosure requirements of the Califomnia Lemon Law
The ambiguities in the law, coupled with the absence of guidence from the DMV and the
DMV's own failure to brand titles, leave go justification for the DMY to take the
harmful, punitive step of retroactively and arbitrarily branding the titles of these vehicles.
On behalf of the American Avtomobile Manufacturcrs Association. we respectfully
reques: that you rescind your decision 1o retroactively brand these vehicles and, instead,
work with the indusiry and consumers (0 enact & prospective litle branding requircment
that will benefit and be understood by all the purties involved

Thank you for your consideration.
Sinccrel Y

74 %i

m‘ . Brady
Vwc President and chcr..l Counsel

PDB/sed
oc Mr. William G. Brennan

Deputy Secretary
Bus:ness, Transportatior. & Housing Agency

Z01.IN DOC

(800) 666-1917
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March 13, 1995

Mr. Frank Zolin, Director

California Department of Motor Vehicles
2415 First Avenue

Sacramento, CA 95818 0y
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The Association of International Automobile Manufacturers has been
informed that the Department of Motor Vehicles is proposing to notify a
large number of owners that their vehicles were repurchased pursuant to
the California lemon law and that the titles of those vehicles should have
been branded accordingly. After reviewing the recent correspondence
between you and the American Automobile Manufacturers Association, we
believe that the Department should reconsider the proposed action
carefully.

Dear Mr. Zolin:

AIAM member companies attempt to provide full disclosure concerning the
repurchase of any vehicle. This includes vehicles that are repurchased for
reasons other than non-conformities under the lemon law. However, our
members’ attempts to comply with the current provisions for disclosure
under the California lemon law have been frustrated by the lack of guidance
from the Department. The Department has not published meaningful
regulations. We understand that the Department has also resisted providing
practical guidance to manufacturers concerning how they may fulfill their
statutory obligations and has even refused to provide such assistance when
specifically requested to do so. Moreover, AIAM is informed that
Department field staff has at times refused to accept title branding
documentation and has otherwise frustrated manutacturers in their
compliance efforts.
The extent of this problem was demonstrated during the oversight hearing
in October 1994 before the Assembly Committee on Consumer Affairs,
chaired by Assemblywoman Jacqueline Speier. At that hearing,
representatives of a number of automobile companies pledged to work with
[ the legislature to achieve a remedy to current problems in California law.
Manufacturers intend to keep that commitment and intend to work
cooperatively with the legislature to pass significant and meaningful
legislation protective of both consumer and manufacturer interests.

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

i
[
’O

Ap- 21

ASSOCIATION OF INTERMNATIONAL AUTOMOBILE MANUFACTURERS.
1TC0T 19~ ST N - B S 78 1200 B Akl 570 Ve 22209 B TeiermOne 703 525 7788 B Fax 7TO3 28 BELT

INC

2265



Mr. Frank Zolin, Director
March 14, 1985
Page Two

In our view it would be unwise for the Department at this time to attempt to brand titles
of vehicles retroactively, especially when many of the vehicles may very well not have
been repurchased pursuant to California or other states’ lemon laws. Such action would
be misleading to consumers, unjustifiably reduce their confidence in their vehicles,
potentially slander various manufacturers and dealers, and foment unnecessary litigation.

The Department's interest in encouraging good faith compliance, and more importantly
in ensuring that consumers obtain all approcriate disciosures to protect their interests,%
can best be furthered if the Department joins with _the automobile industry and the |
legislature to enact an effective statute. Such 18gislation would standardize title branding ‘\
requirements throughout tRe State and authorize the Department to publish regulations
setting forth in express terms how title branding is to be accomplished.

AIAM would be happy to meet with you to discuss this issue and looks forward to
working with the Department, the legislature and other interested parties to advance
consumers’ legitimate interects ir. this area.

Sincerely,

1
] ~

AT Y~

;
John T. Whatley
Assistant General Counsel

JTW:cdf

cc:  Assemblywoman K. Jacqueline Speier
Wiiiam Q. Brennan
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;{esale of ‘Lemons as New Cars Criticized

JERRY GILLAM
MES STAFF WRITER

3 SACRAMENTO—New cars that
rormally would be classified as
femons” are being resold to un-
auspecting buyers, and the head of
2he Assembly’s Consumer Protec-
4ion Committee wants the practice
wtopped.
- “In brief, the manufacturers are
packaging their lemons as peach-
es,” said Assemblywoman Jackie
6peier (D-Burlingame), the com-
mittee’s chairwoman. “Only the
$ruit, in many cases, is rotten.”
. Speier and other committee
t:mbers heard Thursday from
isgruntled car buyers who com-
Pplained about buying nearly new
gars from dealers only to find out
ater, after a run of constant trou-
les ranging from squeaky doors to
d brakes, that the vehicles had a
istory of problems.
¢ Although California has a so-
$salled lemon law, Speier said there
a loophole.
Under state law, a new car is
a lemon if it cannot be
after several attempts. The
yer is given a replacement. The
labeled a lemon can be resold
y the manufacturer but only after
! has been repaired and its title
ed so that future buyers
w it was a lemon.
¢~ But the problem, the committee

$vas told, is that some manufactur- ;
wrs are buying back the faulty

autos before they are o(ﬁclally
listed as lemons and reselling them
without telling buyers about their
history.

A woman told the committee
that she bought a 1989 Chevrolet
Suburban from a Santa Rosa dealer
and that its brakes failed while
pulling a 6,000-pound trailer down
a mountainous Lake Tahoe road.
Gayle Pena told the committee that
she was led to believe that she was
buying a like-new vehicle that had
been driven by an executive.

She later found out that the
vehicle had been repurchased from
the original owner by the dealer
after it had been in the shop at
least 20 times for brake problems
that could not be fixed.

“The dealer was willing to kill us
for $22,000 . . . put us in a casket
for the sake of a sale,” said Pena,
who now lives out of state.

Pena said the Department of
Motor Vehicles penalty for the
dealer who sold her the truck was
“a slap on the wrist” consisting of a
small fine and having to close for
two days, which has not been done
yet.

Representatives of General Mo-
tors, Ford Motor Co. and Nissan
North America Inc. were at the
bhearing and indicated that they
‘wrould support full disclosure. They
also urged passage of a uniform
federal law to help iron out differ-
encesamong lemon laws in various
states.

“We believe in full and effective
disclosure,” said Ken Tough of
General Motors. “We want the
customer to make an informed
decision.”

A committee report recom-
mended legislation to require the
DMV to regulate the buyback pro-
cedures. The legislation, which
Speier said she will introduce,
would require the repair of all
vehicles described as lemons be-
fore their resale and would require
that records of the repairs be given
to prospective buyers.
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MOTOR VOTERS

April 19, 1995

Honorable Richard Katz

Chairman, Assembly Transportation Committee
Room 3146

State Capitol

Sacramento, CA 95814

Dear Chairman Katz:
On behalf of our members and California motorists, I wish to

express our deep appreciation for your leadership in strengthening
AB 1381 (Speier).
b in s

Thanks to your efforts, and the bi-partisan vote in your
committee, AB 1381 was amended to restore the existing remedies
available to consumers who are victims of illegal "lemon
laundering." This preserves a civil deterrent against auto
manufacturers who seek to dump seriously defective vehicles in
California with impunity.

As you know, unsafe lemon vehicles endanger not only their
drivers and passengers, but also all of us who share the road. As
Assemblywoman Speier noted in her report "Bitter Fruit," the lemons
resold in our state typically have major malfunctions such as
failing brakes; faulty steering; and intermittent, unpredictable
stalling. Thanks to your leadership on this issue, California's
highways will be safer.

We continue to have concerns about closing the "lemon
loopholes," and look forward to working with you and your staff to
tighten the amendment on which vehicles are branded.

Thank you again for your strong pro-consumer, pro-safety
support.

Respectfully yours,

Rosemary Shahan
President

1500 West EIl Camino Avenue, Suite 419 ® Sacramento, CA 95833-1945 @ Tel: 916-920-5464 ® Fax: 916-920-5465
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April 21, 1995

Honorable Richard Katz

Chairman, Assembly Transportation Committee
Room 3146, State Capital

Sacramento, CA 95814

RE: AB1381
Dear Chairman Katz:

Last week I wrote a lengthy letter regarding my concerns with
the auto dealer supported provisions of _AB1381,, which would
effectively eliminate any claim or penalty Yor Temon laundering.
I wish now to thank you for your reasoned and understanding
approach to the impact that such anti-consumer legislation would
have on the citizens of this State. With support such as yours,
California will remain in the forefront protecting citizens and
consumers from deceptive and predatory business practices, and not
become a dumping ground for defective and dangerous recycled
lemons.

Thank you for your support.

)

LLIAM-M. KBIPG
Attorney at

fasemyy Transportatio

(800) 666-1917
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KEMNITZER, DICKINSON, ANDERSON
& BARRON
ATTORNEYS AT LAW
868 HAYES STREET

. SAN FRANCIBCO, CA 84102 . . -
SBAYAN KEMNITZER {413) 061-2285 3 BACRAMENTD OFFICE
MARK F ANDERSON Facaimis (415) 881-9181 L ©01-12TH STREET
SNANCY BARRON ’ SUITE 800
STEVENR J. KASSIRER SACRAMENTO. CA 95314
*A Profwsaons) Corporaton {015) 462-9603
OF GOUNSEL

ROGER DICKINSON April 14, 1995

Assemblyman Richard Katz

Chairman, Assembly Transportation Committee
State Capitol, Room 3146

Sacramento, CR 55814

Re: AB 1381, the Recycled Lemon Bill
Dear Assemblyman Katz:

. This law firm has represented consumers in Northern California
in over 3,000 lemon law cases over the past 12 years. On behalf of
ourselves and the California Lemon Law Lawyers, we would like to
give you our views on AR 1381 (Speier), the lemon recycling bill.

We wish to work with the author and the committee to
strengthen this bill.

Initially, we do not understand why the new language should be
in the vVehicle Code. We believe it belongs in the Civil Code with
the rest of the Song-Beverly Act because it is a consumer
protection statute with its existing and known remedies.

In its current form, the bill has certain deficiencies in our

(800) 666-1917

view.
Which Vehicles Must be Title Branded?

One deficiency is that we believe that all repurchased lemon
vehicles should have to be "branded®” by the manufacturer so as to
provide automatic warnings to potential buyers. As the Dbill
stands, only about 20% of the repurchased lemon vehicles would have
to be branded.!

1 We estimate that 80% of the vehicles repurchases are
voluntary on the part of the manufacturer based on an informal
request by the owner (including some of the worst lemons), 'in the
mediation phase of the Better Business Bureau AUTO LINE
proceedings, or in settlement of lemon law lawsuits. None of these
vehicles’ titles would have to be branded as the bill is now
written.
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This deficiency could be remedied by zrequiring that all
vehicles which are repurchased should be subject to title branding.

A Civil Penalty Is Needed

Another deficiency with the bill is the lack of a ecivil
penalty. If a buyer of a repurchased lemon is not given the

required disclosure of its lemon history or l1f the manufacturer or -

-dealer does not otherwise comply with the statute, the buyer should
have the opportunity to prove the failure to comply was "willful®
thus entitling him or her to up to two times damages.

The civil penalty currently is available for violations of
Civil Code § 1795.8, the disclosure statute which would be gtricken

by AB 1381.

The civil penalty is important as a deterrent to violation of
the statute. Otherwise, 1f a dealer or manufacturer fails to
comply with the act, the worst that can happen to them in a civil
suit is that they have to repurchase the vehicle and possible pay
the buyer’s attorney fees. This is not a sufficient threat to
their pocketbooks to ensure the manufacturers will be careful to
comply with the law.

The civil penalty could be added by repeating the Civil Code

§ 1794 (c)? or by incorporation of that section into proposed
Vehicle 11713.10(f).

The Damages Prgovision
The bill would provide a remedy of "damages, " but it fails to

specify the measure of damages. Currently, the Song-Beverly Act, .

Civil Code § 1794 does so. Case law has elaborated on the measure
of damages. There is no reason to write a new damage section and
force judges to interpret what the Legislature intended by this new
section. The same damages, including incidental and consequential
damages available under Song-Beverly? Or some other measure?
Simp%y incorporating by reference (or moving the whole bill to the
Song-Beverly Act) is a far better approach.

2 CC § 1794 (c) is as follows: "If the buyer establishes that
the failure to comply was willful, the judgment may include, in
addition to the amounts recovered under subsection (a), a civil
penalty which shall not exceed two times the actual amount of

actual damages. This subdivision shall not apply [in class actions].

or with respect to a claim based sclely on a breach of an implied
warranty."
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substituted for "knowingly."

_ Pergons Who Must Disclose

The bill has a potentially serious problem which may just be . .-.-73
a drafting error. It would require "dealers"® to disclose the
lemon history of the vehicle upon resale. \The term “"dealex" is .
defined in Vehicle Code §§ 285, 286 so as ;to exclude banks, -
insurance companies, finance companies (even captive finance
companies such as GMAC, etc). The problem here is that companies ::
other than dealers and individuals may and do purchase repurchased
lemons at auto auctions or elsewhere and resell them. Under the .-
bill, they would have no obligation to warn potential buyers about
the history of the vehicles. Currently, all *persone" are required
to make these disclosures. Civil Code § 1755.8(c).

"Knowingly" v Knew or Should Have Known

On p. €6, line § of the bill, it reads, "Any dealer who - - Za
knowingly purchases for resale a vehicle that has been reacquired K= -
. . shall . . . [make disclosure]l."” The word knowingly should be - =t4#
stricken because its presence will give defendants the opportunity - 3
argue that the plaintiff must prove the defendant’s state of mind . &
at the time it failed to make disclosure. The existing legal g
standard is "knew or should have known." These words should be - &

PP

The Problem of Captive Finance Companjes T

In litigation, we have encountered the problem of a
manufacturer arranging for its captive finance arm (GMAC, Ford o
Credit, Chrysler Credit, etc) to repurchase the a lemon vehicle and . F¥3
avoid the disclosure requirements on the theory those captives are -
not manufacturers. The term "or captive finance company” should be B

inserted in proposed Vehicle Code § 11713.10 (b), (e¢) .& (d) after n
the word “*manufacturer.” =
additional Items -

o

Proposed Vehicle Code § 11713.10 (d) refers to a warranty
digpute between "the last retall owner"” and the manufacturer as the _:':s‘
trigger to place the vehicle under this bill. The phrase should : "‘_‘,-
read "any retail owner or lessee.®™ This would provide coverage in o
case the vehicle had been repurchased as a lemon, xresold to a s
second owner or lessee, repurchased by the dealer and resold to a - &

new consumer, In other words, the disclosure rules should stay o
with the vehicle no matter how many times it was resold. Most
lemons don’t improve with age.

> P. 6 of the bill, proposed subsection (d) of proposed - _‘%
Vehicle Code § 11713.10. : : 5




We would like the opportunity to present our
hearing this Monday, April 17, 1995.

Thank you for your attention to this matter.

cerel

Mark F. Anderson
Bryan Kemnitzer
Nancy Barron

cc: Mr John Stevens

-7
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Consumer ACtiOn Southern California Office

116 New Montgomery Street, Suite 233 523 West Sixth Street, Suite 1224
San Prancisco, CA 94105 ' Los Angeles, CA 90014
(415) 7779648 (213) 624-8327
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13 April 1995

Assemblyman Richard Katz, Chairman
Assembly Transportation Committee
Room 3146, State Capitol

Sacramento, California 95814

VIA FAX/916.324.6860
RE: Opposition to AB 1381 {Speier)
Dear Assemblyman Katz:

Consumer Action, a non-profit consumer education and information
organization, finds that it cannot support AB 1381 (Speier) as currently
amended and urges you to oppose this legislation when it comes before your -
committee on April 17, 1995. We originally anticipated that this legislation
would serve to strengthen lemon buy-back provisions for cars and trucks
while assuring that consumer’s rights would be protected. As it currently
stands, AB 1381 falls far short of these goals.

AB 1381, rather than strengthening the current lemon law, creates some huge
loopholes for manufacturers and dealers which would entirely nullify the
law in as many as 80% of all lemon cases. The only vehicles that would fall
under the provisions of AB 1381 would be vehicles which are the subject of a
court trial, where the arbitration process has ruled against the manufacturer
or where the vehicle had a specified number of repair attempts in the first
year. We are advised that legal research indicates that these vehicles
represent only about 20% of the lemon cases in California.

i
%

As AB 1381 also repeals the civil penalties for cases brought by owners of
recycled lemons, it serves to invite auto manufacturers to dump their out-of-
state lemons in California without fear of legal action or accountability.

In short, and in fairness to the consumers of California, we cannot support
AB 1381 as it currently stands as it would serve to seriously weaken, not
strengthen, existing law.

We urge that you oppose AB 1381 when it comes before you for your
consideration.

Board Mernbers: Gene Coleman, Chair; Kay Pachiner, Vice Chair; Ken McEldowney, Sec. /Tress.: Migue! Barragsn
Chris Bjorklund; Anni Chung; Sue Hestor; Grace Jacobs; Helen Nelson; Laurel Pallock.

(800) 666-1917
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CONSUMER ALERT / % :

Auto Industry Attempts to Dilute Lemon Bill

To: Honorable Members of the Assembly X

From: Consumer Action, Consumers Union, Center for Auto Safety, Consumer
Federation of America, and Motor Voters

Re: AB 1381 (Speier), Sponsored by California Motor Car Dealers Association.
Passed Assembly 75-0. Passed Senate 36-0. Pulled from Consent in Assembly.

» Auto companies are attempting again to weaken AB
1381. Consumer groups would strongly oppose any last-
minute auto industry amendments to this bill.

(800) 666-1917

» As introduced, AB 1381 would have created loopholes
allowing manufacturers to resell seriously defective
lemon vehicles without notice to unsuspecting used car
buyers, an illegal practice known as "lemon laundering."
It also would have egliminated existing consumer
remedies for victims of lemon laundering.

» The Assembly Transportation Committee voted
without dissent, in a resounding bi-partisan vote, to close

the loopholes and restore all existing remedies.

/ LEGISLATIVE INTENT SERVICE
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» Subsequently the author amended another bill, AB
1383 (Speier), to again eliminate the consumer remedies
for victims of illegal lemon-laundering. That bill is
strongly opposed by consumer groups, and is now a two-
year bill.

» The DMV has settled a case against GM and 34

dealers for allegedly lemon-laundering, currently has a

case pending against Chrysler, and has requested records
2

from Ford and foreign auto manufacturers. -
2275
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To: Honorable Members of the Senate Appropriations Committee

From: Consumer Action, Consumers Union, the Center for Auto Safety, and
Motor Voters

Re: AB 1381 (Speier), Sponsored by California Motor Car Dealers Association

Hearing before Senate Appropriations Committee set for August 21

» As introduced, AB 1381 would have eliminated
remedies (potential double damages) for consumer
victims of illegal lemon laundering.

» ‘The Assembly Transportation Committee voted
without dissent, in a bi-partisan vote, to restore
remedies.

» On July 28th the author amended another bill, AB
1383 (Speier), to again eliminate remedies for victims of
illegal lemon laundering. That bill was taken off
calendar in the Senate Judiciary Committee and is now
a two-year bill.

» AB 1383 is opposed by consumer groups including
Consumers Union, Consumer Action, the Center for
Auto Safety, and Motor Voters, as well as the Consumer
Attorneys of California.

» If AB 1381 is amended to again remove remedies for
victims of lemon laundering, consumer groups would
have to oppose it again.

(800) 666-1917
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Date of Hearing: May 17, 1995

ASSEMBLY COMMITTEE ON APPROPRIATIONS
Curt Pringle, Chair

AB 1381 (Speier) - As Amended: April 26, 1995

Policy Committee: Transportation Vote: 14-0
State Mandated Local Program: Yes Reimbursable: No
SUBJECT

Vehicles: Automotive Consumer Notification Act.
This bill:

1) Revises and recasts the Automotive Consumer Notification Act, moving it from
the Civil Code to the Vehicle Code.

2) Requires the manufacturer to re-title buy-back vehicles in the name of the

manufacturer and to request at that time that the Department of Motor Vehicles
(DMV) inscribe on the ownership certificate the notation "lemon buy back," for
those vehicles as specified.

3) Requires the manufacturer to affix a notice to the left door frame of the
vehicle specifying that title to the vehicle has been inscribed with the
notation "lemon buy back." No person shall knowingly remove or alter the
notice.

4) Requires any manufacturer or dealer, prior to reselling a vehicle which was
returned to resolve an express warranty dispute, to execute and deliver to

the subsequent buyer a notice informing the new buyer that the vehicle was
re-acquired in resolution of a warranty dispute, whether or not the DMV title
has been branded with the notation "lemon buy back," what problems were
reported by the original owner, and what repairs were made to correct these
problems. This notice must be signed by the new buyer.

5) Applies only to vehicles re-acquired by a manufacturer on or after the
effective date of this act and makes other technical, clarifying amendments to
provisions authorizing refunds of sales taxes on buy-backs.

FISCAL EFFECT
1) The DMV report first year costs of $95,000 and ongoing costs of $7,000
annually for the title branding provisions. These costs would be paid from the

Motor Vehicle Account.

2) Unknown, probably minor, costs to local government for enforcement; crimes
and infractions disclaimer.

- continued -

LIS -5 AB 1381

Page 1
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COMMENTS,

1) Existing law provides that if a manufacturer cannot repair a new vehicle
after a "reasonable number of attempts" and the defect substantially impairs
the vehicle’s use, then the consumer is due either a refund of the purchase
price or a replacement vehicle. Dealers or manufacturers who sell a vehicle
that was returned because it was a "lemon" must disclose that fact, as
specified, to a new buyer prior to purchase. Among other reguirements, the
ownership title and DMV registration papers are to be "branded"” with the
legend: "WARRANTY RET".

2) This bill is an attempt address situations where manufacturers and dealers
have recycled cars and trucks in California without warning consumers they are
buying "lemons" which were bought back from the original owners. Manufacturers
have circumvented disclosure laws by re-acquiring problem vehicles prior to
formal arbitration, thus avoiding DMV tagging the vehicle as "warranty
returned". This misleads consumers and enables dealers to resell vehicles at
higher prices.

Thomas L. Sheehy AB 1381
322-4323 Page 2
AAPPRO

(800) 666-1917

i
L)
"

.
1)

)
[ J

2278

/ LEGISLATIVE INTENT SERVICE



&FJ@’/@ - 2

Date of Hearing: April 17, 1995

.

ASSEMBLY COMMITTEE ON TRANSPORTATION
RICHARD KATZ, Chair

AB 1381 (Speier) - As Amended: April z; 1995

SUBJECT

Vehicles: Consumer Notification Act

DIGEST

Existing law:

1)

2)

3)

4)

Provides that if a manufacturer cannot repair a new vehicle after a
"reasonable number of attempts" and the defect substantially impairs the
vehicle’s use, then the consumer is due either a refund of the purchase
price or a replacement vehicle. [Song-Beverly Consumer Waxranty Act])

Provides that if the defect cannot be repaired in four attempts within the
first year or 12,000 miles, whichever occurs first, or if the vehicle is
out of service for more than 30 days, the owner may sue for a refund or
replacement vehicle. The manufacturer may submit the case to arbitration.
[Tanner Consumer Protection Act -- the so-called "Lemon Law"]

Requires a dealer or manufacturer who sells a vehicle that was returned as
required above to disclose that fact to a new buyer prior to.purchase. The
notice is to read: "THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY
LAWS." The ownership title and DMV registration papers are to be "branded"
with the legend: "WARNTY RET." [Automotive Consumer Notification Act]

Allows a manufacturer to request a sales tax refund for any vehicle bought
back as required by law. The refund is not granted for "goodwill"
buy-backs. ’

This bill:

1)

2)

Revises and recasts the Automotive Consumer Notification Act, moving it
from the Civil Code to the Vehicle Code.

Requires the manufacturer to retitle buy-back vehicles in the name of the
manufacturer and to request at that time that the Department of Motor
Vehicles (DMV) inscribe on the ownership certificate the notation "lemon
buy back, " for those vehicles which:

a) Were required to be repurchased pursuant to a court order or the
decision rendered in a third party dispute resoclution process.

- continued - A—C’*
LIS -6 AB 1381

Page 1
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3)

4)

5)

6)

7)

8)

AB 1381

b) Which were reacquired during or within six months after the conclusion
of arbitration or litigation, or

c) Which were reacquired within six months after the buyer made a written
request to the manufacturer for replacement or a refund.

Requires the manufacturer to affix a notice to the left door frame of the
vehicle specifying that title to the vehicle has been inscribed with 'the
notation "lemon buy back." No person shall knowingly remove or alter the
notice.

Requires any manufacturer or dealer, prior to reselling a vehicle which was
returned to resolve an express warranty dispute, to execute and deliver to
the subsequent buyer a notice informing the new buyer that the vehicle was
reacquired in resolution of a warranty dispute, whether or not the DMV
title has been branded with the notation "lemon buy back," what problems
were reported by the original owner, and what repairs were made to correct
these problems. This notice must be signed by the new buyer.

Applies to buy-backs of vehicles in other states with lemon laws which are
resold in California.

Makes technical, clarifying amendments to provisions authorizing refunds of
sales taxes on buy-backs.

Applies only to vehicles reacquired by a manufacturer on or after the
effective date of this act.

Provides that any buyer damaged by the failure of a manufagturer or dealer
to comply will have the same rights and remedies provided by the Civil
Code, Section 1794.

FISCAL EFFECT

Unknown.

COMMENTS,

1)

This bill is a follow up to an investigation, hearing and reports by the
Assembly Committee on Consumer Protection, Governmental Efficiency and
Economic Development chaired by the bill’s author. A 1994 committee report
titled "Bitter Fruit" found:

a) That vehicle manufacturers and dealers have recycled cars and trucks in

California without warning consumers they are buying "lemons" which
were bought back from the original owners.

- continued -
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b)

c)

d)

e)

AB 1381,

Manufacturers have circumvented disclosure law by re-acquiring problem
vehicles prior to formal arbitration which would lead to DMV tagging of
the vehicle as "warranty returned" -- enabling dealers to resell
vehicles at higher prices.

Lemon vehicles are being laundered through auto actions because current
law does not require the manufacturer or dealer to take title to a
re-acquired vehicle.

Some manufacturers have requested reimbursement for sales taxes even
though buy-back vehicles were "goodwill buy-backs", not returmed under
the state’s Lemon Law, as is required for sales tax rebates.

None of the 21 vehicles bought back by manufacturers under the State of
Washington’s Lemon Law and subsequently resold in California were
recorded with the DMV as "warranty returned."”

2) It is not known how many vehicles are repurchased each year in Califormia.
It is estimated that 50,000 are repurchased by manufacturers nationwide
each year.

SUPPORT

California Motor Car Dealers Association (sponsor)

OPPOSITION

Center for Auto Safety
Motor Voters For a Safer Tomorrow

Rich Milner AB 1381

445-1616
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DEPARTMENT OF FINANCE BILL ANALYSIS

AMENDMENT DATE: August2]l, 1995 BILL NUMBER: AB 1381
POSITION:  Neutral AUTHOR: . Speier
SPONSOR: California Motor Car Dealers Association

BILL SUMMARY
This bill would revise and recast the Automotive Consumer Notification Act, moving it from the Civil

Code to the Vehicle Code. Additionally, the bill would specify notification requirements for a re-
acquired vehicle.

FISCAL SUMMARY
The Department of Motor Vehicles (DMV) indicates that implementation costs for the 1995-96 fiscal

year will be approximately $96,000 for EDP changes, form modifications, and additional workload
associated with the change. On-going costs are estimated at $7,000 yearly.

SUMMARY OF CHANGES ~
»
Amendments to this bill since our analysis of the July 23, 1995, version are technical and do not alter our 8
position. g
g
COMMENTS,
i
The provisions in this bill attempt to protect subsequent buyers of vehicles returned to manufacturers as %
“lemons." i
7
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i
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P
w
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|_
<
-
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w
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..
Analyst/Principal  Date Program Budget Manager Date
(07514 G. Jerome Wallis L. Clark s
A Y A 335
uty Director ~ i - Date
AT
Governor's Office: By: Date: Position Noted
Position Approved
, Position Disapproved
BILI. ANALYSIS , Form DF-43 (Rev 03/95 Buff)

BTH:AB1381.751 08/18/95 12:52 PM
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT—(CONTINUED) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
J. Speier August 21, 1995 AB 1381
ANALYSIS

A.  Programmatic Analysis

This bill would:

e Repeal the Civil Code section that requires manufacturers or dealers to make a disclosure that the
vehicle was previously returned due to a defect and instead create a section in the Vehicle Code
addressing this issue.

e Require that the manufacturer warrant the returned vehicle for a one year period, free from the listed
defect.

e Require a vehicle manufacturer or dealer to notify the DMV of a vehicle re-acquired due to a defect
regardless of where the vehicle was originally sold.

(800) 666-1917

e Require that re-acquired vehicles be re-titled in the name of the manufacturer.

e Require that a re-acquired vehicle be affixed a special decal to the left door frame and the title of any
vehicle re-acquired be inscribed with the notation, "Lemon Law Buyback".

e Require that specified language be included on the Warranty Buy Back Notice.

e Require a notice, stating the vehicle was re-acquired in resolution of a warranty dispute, be signed by
a potential buyer of a re-acquired vehicle prior to the sale.

B.  Fiscal Analysis

’:,’ LEGISLATIVE INTENT SERVICE

The Department of Motor Vehicles (DMV) indicates that implementation costs for the 1995-96333%
fiscal year will be approximately $96,000 for EDP changes, form modifications, and additionals»%g

workload associated with the change. On-going costs are estimated at $7,000 yearly. foy

The Board of Equalization has indicated that the bill would have no revenue or fiscal impact the

department.
SO (Fiscal Impact by Fiscal Year) B
Code/Department LA (Dollars in Thousands) .
Agency or Revenue CO PROP Fund
Tvpe RV 98 FC  1995-1996 FC 1996-1997 FC 1997-1998 Code
2740/DMV__ SO C $96 S $7 S $7 0044
Fund Code; Title
0044 Motor Vehicle Account, STF
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MOTOR VOTERS

1500 West El Camino Avenue, Suite 419 ® Sacramento, CA 95833-1945 ® Tel: 916-920-5464 ® Fax: 916-920-5465

May 15, 1995 — @W
Y '

The Honorable Curt Pringle

Chairman, Assembly Appropriations Committee /i)\ (’7
Room 2114, State Capitol -
Sacramento, CA 95814

RE: AB 1381 (Speier): OPPOSE

Dear Chairman Pringle:

Motor Voters is a non-partisan, non-profit auto safety organization founded in Lemon Grove,
California in 1979.

Motor Voters urges your "no" votc on AB 1381 (Speier) as currently amended. Passage of
the bill in its current form would encourage manufacturers to make California a dumping ground
for seriously detective lemon vehicles. It would allow unscrupulous manufacturers and dealers to
foist the worst lemons on consumers, under the guise they are supposedly "goodwill" buybacks. It
also eliminates existing penalties for flagrantly fraudulent "lemon laundering."

California’s Department of Motor Vehicles has an action pending against Chrysler for the
illegal practice of reselling lemon vehicles without disclosure to unsuspecting used vehicle purchasers.
The agency has also requested records from other manufacturers. Motor Voters is concerned that
AB 1831 could undermine the DMV’s enforcement authority in such cases.

While the bill contains a few positive clements, in its major provisions, AB 1381 is similar to
another measure Governor Deukmejian vetoed in 1990. In his veto message, the Governor stated
that the measure "would undermine the integrity of the records of the Department of Motor
Vehicles by failing to identity all vehicles that were unable to be brought into conformity with
warranty laws whether the manufacturer voluntarily complied or was forced to by a court or
arbitrator."

In addition to potentially costing the state millions in fines, this bill would also add to the
DMV’s enforcement costs. AB 1381 is detinitely not in the intercst of consumers or of honest
businesses, which have been playing by the rules and deserve the commensurate competitive
advantage. Therefore, we urge that you please vote "no."

Respecttully,
\Aa/\//ay

Rosemary Shahan
President

A

(800) 666-1917
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MARCH 11, 1995 CCt

BUSINESS

y

DMV Seeks™
Suspension in
‘Lemon’ Case

m Consumers: Chrysler would
be unable to do business in
California for 10 days. The auto
maker denies any wrongdoing.

By DENISE GELLENE
TIMES STAFF WRITER

The California Department of Motor
Vehicles is seeking to stop Chrysler Corp.
from doing business in California for 10
days as punishment for allegedly selling
used “lemons” to unsuspecting buyers.

However, a less-harsh settlement—pos-
sibly a fine or payments to alleged vic-
tims—is more likely. Chrysler says it did
not violate any laws.

The DMV proposed the stiff penalty
.during a nine-day administrative hearing
that ended Friday.

The proposed penalty against Chrysler
would not necessarily prevent dealers from
selling cars, said Bernard Lu, DMV’s lead

Please see HEARING, D8 _\

HEARING: DMV Seeks Chrysler Shutdown

Continued from D1

. counsel, but it would probably

prevent Chrysler from shipping
cars into and within the state for
‘the 10-day period, an expensive
and confusing scenario. The auto
maker could also be prevented
from advertising, shipping parts or
providing financing within the
state. According to R.L. Polk, a
market research firm, about
120,000 new Chrysler cars and
trucks were registered in Califor-

.nia in 1994.

Lu said Friday that despite its
recommendation, -the agency
would prefer toreach a settlement
with Chrysler in which owners of
the used “lemons” would be com-
pensated.

“The department prefers to help

the consumer rather than to punish
Chrysler,” Lu said.
_ During the hearing in Sacra-
mento, Chrysler denied the allega-
tions against it, saying it provided
paperwork to used-car dealers
about the vehicles but that some
dealers did not give that paper-
work to consumers.

As previously reported, the DMV
in August charged Chrysler with
selling 118 used “lemons” without
telling buyers that the cars had
been repurchased from customers
because of defects. The cars in-
cluded Dodges, Jeeps, Chryslers
and Plymouths sold through
Northern California dealerships.
The model yearsare 1989 to 1992

The DMV says Chrysler violated
regulations requiring it to label the
cars as “warranty returned” on
title documents. The DMV also
says the notices that Chrysler pro-
vided for used-car dealers to give
tobuyers were improperly worded.

The administrative hearing went
forward when settlement attempts
failed. According to a source famil-
iar with the discussions, the DMV
was seeking about $1 million from
Chrysler, including penalties and
costs. Neither the agency nor the

- automaker would comment on that

figure.

On Friday, a Chrysler spokes-
man said: “Our position is that we
are in full compliance. Chrysler is
not willing to pay, in effect, dam-

ages when none have been experi- :

enced.”

The hearing took place in Sacra-
mento before Administrative Law
Judge Keith Levy. At the conclu-
sion of the hearing, Levy gave both
sides 60 days to file written briefs.
Levy has 30 days after that to
make a decision.

The judge’s decision then goes to
DMV Director Frank S. Zolin, who
can accept, reject or modify it.

The case stems from a continu-
ing DMV investigation. In April,
General Motors paid $330,000 to
settle similar allegations involving
61 used cars. GM did not admit guilt
in its settlement. The DMV dis-
closed that it is currently review-

ing documents related to Ford cars
said to be “lemons.” The depart-
ment would not say whether viola-
tions have been uncovered.

A new car is considered a “lem-
on” in California if it is in the shop
more than 30 days during the first
year of ownership or if a defect is
uncorrected after four attempts.

There are no-reliable figures on
how many “lemons” are resold to
consumers without notification.

Lu said the number of mislabeled
“lemons” on the road in California
is “in the thousands.’

The Center for Auto Safety, a
Washington-based consumer or-
ganization, estimates that 50,000
“lemons” are repurchased from
customers each year, though it
does not know how many are
resold.

flos Angeles Gimes

o :0:" LEGISLATIVE INTENT SERVICE (800) 666-1917
[
.l--

2285



NATIONAL ASSOCIATION OF ATTORNEYS GENERAL (NAAG)
RESOLD LEMONS MODEL LEGISLATION
DRAFT 11/1/91

PRODUCED BY NAAG WORKING GROUP ON RESOLD LEMONS

From NAAG Model Bill:

"Buyback vehicle" means a motor vehicle which has been
replaced or repurchased by a manufacturer, its agent, or
authorized dealer, as the result of a court judgment, a
determination of the [New Motor Vehicle Arbitration] Board or a
program, or any voluntary agreement entered into between a
manufacturer, its agent or a dealer and a consumer that occurs
before or after a dispute is submitted to a court, the Board or a

program,"*

From NAAG "Summary of provisions":

"If voluntary buybacks were not included in this definition,
manufacturers would be able to avoid the disclosure requirements
by entering into voluntary agreements with consumers to buy back
or replace those vehicles which are the most seriously defective
and would be most likely to be adjudicated as Lemons. Subsegquent
consumer purchasers would then have no knowledge of the 'Lemon'

history of these vehicles."

"Some manufacturers may argue that the use of the phrase
'Defective Vehicle Buyback' is not fair or accurate because
vehicles are also bought back on a 'goodwill' basis which are not
defective. The working group is not convinced that vehicles
which are free from any alleged defects are routinely repurchased
by manufacturers and dealers. If there are goodwill repurchases,

the numbers are not significant."*

* (Emphasis added.)

A€
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~ STATE AND CONSUMER SERVICES AGENCY BILL ANALYSIS

Department Author : Bill Number
CONSUMER AFFAIRS Speier AB 1381
Sponsor Related Bills Amended Date
CA. Motor Car Dealers Ass’n. . _ AB 1383 4/26/95
Subject

Motor vehicles: warranty

Bill Description:
Existing law:

° Known as the Automotive Consumer Notification Act, requires the
seller of a motor vehicle to inform the buyer if the vehicle has
been returned, or should have been returned, to the manufacturer
for warranty problems or failure to comply with the warranty.

° Establishes the Arbitration Review Program (ARP) within the
Department of Consumer Affairs (DCA).

° Provides that any person damaged by the failure of a motor vehicle
may recover reasonable costs and damages.

This bill would:

. Recast.the Automotive Consumer Notification Act in the Vehicle Co
instead of the Civil Code.

(800) €86-1917

° Require that a vehicle’s registration card, published by the
Department of Motor Vehicles (DMV), indicate if the vehicle has
ever been reacquired by the manufacturer for warranty reasons.

° Require that any reacquired vehicle, including vehicles that are
reacquired from out of state, be titled in the name of the
manufacturer and a decal attesting to that fact be affixed to the
left door frame.

. Require any manufacturer or dealer who attempts to sell a
reacquired vehicle provide the potential buyer with a written
notice specifying the history of the vehicle, including any type
.repairs made to rectify a consumer complaint.

LEGIS&\TIVE INTENT SERVICE

L Provides that any person damaged by a motor vehicle warranty
failure shall have the same rights and remedies available to OthH\

purchasers of consumer goods. ‘“‘
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AB 1381

Page 2

Background:

The ARP currently certifies arbitration programs that attempt to
resolve disputes between consumers and manufacturers. There is no
requirement for manufacturers to have a arbitration program.
However, approximately 85% of new motor vehicle manufacturers
participate in some sort of program.

It is estimated that approximately 50,000 vehicles were reacquired by
manufacturers nationwide.

Specific Findings:

This bill would not impact the ARP since the ARP only certifies and
monitors dispute resolution programs. This bill would expand the
information that is provided to consumers by branding the title of
the vehicle.

This bill would also limit the amount of damages recoverable by a
plaintiff by specifying that a motor vehicle has the same warranty
provisions as any other consumer good or product.

Fiscal Impact:

This bill would not have a fiscal impact on the Department of
Consumer Affairs.

Support:
California Motor Car Dealers Association (sponsor)
Opposition:

Center for Auto Safety
Motor Voters

Arguments:

Pro: Supporters of this bill would argue that a more aggressive
vehicle labeling and disclosure program can only benefit consumers.

Con: Opponents would argue that limiting the amount of damages
that can be recovered by a person damaged by a warranty failure may
deter consumers from filing a lawsuit against a wayward manufacturer
or dealer.

Recommendation:

The Department of Consumer Affairs recommends NO POSITION on Assembly
Bill 1381.

Prépared by: Kurt Heppler, Analyst Telephone: 324-4402

Traci Stevens, Deputy Director Telephone: 327-5196
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BITTER

Final Report on How Consumers Unknowingly Buy Lemon Vehicles

LIS -7

November 30,. 1994
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CALIFORNIA LEGISLATURE

ASSEMBLY COMMITTEE ON

CONSUMER PROTECTION,
GOVERNMENTAL EFFICIENCY

AND ECONOMIC DEVELOPMENT

JACKIE SPEIER
CHAIR

P.O. Box 942849
Sacramento, CA 942490001
(916) 324-7440

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

[ %)
L )

2290

o/
[



INTRODUCTION

This report finds that vehicle manufacturers and dealers have recycled
cars and trucks in California without warning consumers they are buying
"lemons" which were bought back from the original owners by the manufacturers.
In some cases, lemon defects continue to plague the second and third owners of
these vehicles.

Manufacturers, dealers and consumers now agree that current vehicle
disclosure law on the resale of manufacturer buy-back vehicles must be
strengthened. Therefore, the task at hand is to devise a disclosure law that
is enforceable, workable and protects consumers.

This task may be difficult. On October 24, 1994, when the first committee
report was released on the buy-back issue, a General Motors (GM) spokesperson,
reacting to the report, was quoted by the press as saying, "I don‘t know why we
would tell you that the vehicle’s been repaired if it’s in good shape." 1 dare
say that every car buyer, if asked, would want to know why a vehicle had been
bought back by the manufacturer. In brief, every buy-back transaction should
be disclosed.

The committee’s first report was entitled, When Lemons Are Packaged As
Peaches. This final report is named, Bitter Fruit, in recognition of consumers
who have suffered the emotional and economic consequences of buying a product
they probably would not have purchased if they had known the vehicle’s past
history. Unfortunately, for many consumers history was repeated.

The Department of Motor Vehicles (DMV) is to be commended for its
investigative work and efforts to enforce current law regarding vehicle sales,
or lemon resales. A special tribute is due Gayle Pena, a consumer who alerted
the DMV to the unethical and illegal practices of manufacturers and dealers.
Ms. Pena embodies the truism: one person can make a difference.

A special thanks is also due Richard Steffen, the committee’s chief
consultant, whose tireless efforts brought this report to fruition at the
conclusion of the 1993-94 Legislative Session. Also, thanks is extended to
Glenn Brank, a consultant with the Assembly Office of Research, who assisted in
this report and Alvin Gress, Office of legislative Counsel, who provided legal
guidance.

State Assemblywoman Jackie Speier, Chair
November 30, 1994

(800) 666-1917
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MAJOR FINDINGS

1. Documents reveal that vehicle manufacturers have circumvented disclosure
law by re-acquiring problem vehicles prior to formal arbitration proceedings
which could lead to mandated branding of the vehicle’s title as "warranty
returned" -- the legal term for "lemon" vehicles. By avoiding the stigma of a
branded title, manufacturers and dealers can resell these vehicles at higher
prices than if the vehicles were described as former lemons.

2. Lemon vehicles may be laundered through auto auctions. While the
disclosure papers on the vehicle’s lemon history may accompany the vehicle upon
sale at the auction, the new owner, a dealer or wholesaler, may not pass on the
facts to the next buyer who may be an unsuspecting consumer, or even another
dealer. The key element to the laundering equation is the fact that current
law does not require the manufacturer or dealer to take title of a re-acquired
vehicle. The name of the first buyer, the consumer, remains on the title until
it is sold to another consumer. For example, a Los Banos couple won a $150,000
settlement against a car manufacturer who bought back their lemon car in May,
1994. This couple was shocked to learn from the committee that on 11/22/94,
they were still listed in DMV records as the registered owners of the vehicle,
even though the car is in the legal possession of the manufacturer. The
troubling bottom line is this: A consumer cannot rely on an examination of the
vehicle’s title to prove the vehicle was bought back by the manufacturer.

(800) 666-1917

3. In 1991 the DMV obtained files from GM'’'s Fremont corporate offices on 435
GM buy-back vehicles. Ultimately, 71 of these vehicles were included in a
formal accusation by the DMV regarding violations of the "lemon law" by GM.
The GM documents show a significant number of safety-related cases in which GM
or its dealers made goodwill buy-backs without acknowledging the vehicles may
have gualified as legal lemons. The documents reveal that vehicles were

’:O:I LEGISLATIVE INTENT SERVICE
»

repurchased from the original owners only after repeated repairs failed to ‘.:=
remedy faulty brakes, stalling engines and other problems that posed a safety ﬂg

hazard. Internal GM memos show that GM representatives urged goodwill
repurchases when the number of repair attempts exceeded the limit set by
California’s lemon law.

4. The DMV was unable to provide the committee with an exact accounting of
legally registered warranty returned vehicles on the road in California. DMV's
data system shows there are 1.3 million branded titles in California, but this
figure includes salvage vehicles, former police vehicles, and former taxis--
vehicle categories which require branding of the title.
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5. Consumers who bought low-mileage vehicles from dealers and who are having
lemon-type problems with their vehicles have frequently supplied the committee
with their vehicle’s identification number to determine if the vehicle has been
branded. However, there is usually no evidence of a brand that would indicate
the vehicle had been re-acquired by the manufacturer. Manufacturers have a
historvy of avoiding the branding of a title with "warranty returned.” In fact,
five vehicles included jn a DMV's jnvestigation of GM are not branded, as of
11/22/94, even though the vehicles were included in DMV's accusation and have a
historv of mechanical problems which resulted in GM‘'s buving back the vehicle.

€. While DMV was able to obtain a settlement of $330,000 from GM and some
$97,000 from two other car dealers involved in the GM case, it has been able to
do very little for the consumers who are stuck with laundered lemons, according
to the consumers of record in these cases. These consumers had to retain
private counsel to settle their cases. In a few instances GM has offered
consumers cash payments in excess of what was paid for the vehicles. 1In two
cases, consumers filed suit against GM and achieved out-of-court settlements
approaching $500, 000.

7. The Board of Equalization reports that manufactures are attempting to
obtain sales tax refunds improperly for goodwill buy-back vehicles. State law
only allows refunds for vehicles repurchased under the lemon law, a legal
transaction which leads to branding of the vehicle’s title. Manufacturers make
goodwill buy-backs, in some cases, to avoid branding of a vehicle’s title.

8. From 10/17/88 to €/3/94, none of the 21 vehicles bought back by
manufacturers under the State of Washington’s Lemon Law and subsequently
shipped and resold in California have branded titles.

UPDATE

On 10/24/94, the Assembly Committee on Consumer Protection, Governmental
Efficiency and Economic Development released a report, When Lemons Are Packaged
As _Pgaches, which found that vehicles bought back by the manufacturer from
dissatisfied customers are often resold to consumers who are not informed about
the vehicle’s return history.

This final report, Bitter Fruit, provides more documentation on the problem
of nondisclosure sales of buy-back vehicles. The report concludes with a list
of legislative options that could be pursued in the next legislative session.

This report contains new information not detailed in the first report as
the result of the following:

1) The committee held a hearing at the Capitol on 10/27/94 where several
consumers gave graphic accounts of how they had been victimized by the purchase
of a low-mileage vehicle which manufacturers had previously re-acquired from
the original owners who experienced mechanical problems similar to those that

(800) 666-1917
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plagued the second owhers. These "lemon" vehicles were resold without
disclosure of prior problems, or the fact that the vehicle had been bought back
by the manufacturer. One witness, Ms. Gayle Pena, said that she and her
husband almost died when the vehicle’s brakes failed on a trip over the Sierra
Mountains.

2) Manufacturer representatives at the hearing agreed that vehicle
manufacturers would support full disclosure of a vehicle‘s re-acquisition
history to a prospective buyer, regardless of the reason, or reasons why the
vehicle was bought back. Major manufacturers, foreign and domestic, were
represented, except for Chrysler which declined to testify due to the fact that
the Department of Motor Vehicles (DMV) has an accusation case pending against
Chrysler for lemon law disclosure violations.

3) On 10/27/94 the committee had a subpoena for documents served on Frank
Zolin, Director of DMV, for the purpose of obtaining DMV investigative files on
General Motors Corp., which DMV had charged with violating the lemon law in
1993. GM ultimately settled with DMV by paying $330,000 to DMV‘s Consumer
Protection Fund. The settlement did not include an admission of guilt, nor did
it contain a provision that would prevent DMV from releasing the documents.
However, DMV asked that it be served with a subpoena since GM had indicated
that it did not want the contents of the file released to other parties for
review.

GM sought a temporary restraining order to enjoin DMV from complying with
the subpoena. However, Sacramento Superior Court Judge Joe Gray ruled that GM
had failed to show that DMV’s compliance with the subpoena would violate GM’'s
constitutional rights. Judge Gray stated that the court "must respect the
ability of the Legislature to handle its own affairs."™ The committee obtained
the GM files on November 17, 1994. This report, in part, contains information
that was gleaned from DMV's GM files.

4) On 11/17/94, a Los Banos car dealer, included in DMV's GM
investigation, agreed to pay DMV $32,500 as a settlement; and on 11/21/94, a
Santa Rosa car dealer, also implicated in DMV’'s investigation, agreed to a
settlement of $65,000. Both dealers also were required to pay for DMV's
investigative costs and to shut down their sales operations for a specified
period of time.

S) The committee has been investigating individual cases involving
consumers who purchased low-mileage cars and trucks from dealers and who, for a
variety of reasons, believe their vehicles were manufacturer buy-back "lemons."
This report contains insights garnered from investigations of individual cases.

(800) 666-1917
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BXAMPLES OF LAUNDERED -LEMON VICTIMIZATION

Case #1

The committee contacted the office of the State Attorney General of Washington
for a list of vehicles that had been repurchased by manufacturers under
Washington’s lemon law and, subsequently, shipped for resale in California.
The committee traced the sales of these vehicles and, when appropriate, turned
the information over to the DMV for investigation. The following example is a
matter currently under investigation.

The vehicle in gquestion was re-acquired by the manufacturer from the consumer
in January 1992. The state form used to identify the reason for buy-back
indicates "serious safety defect...brakes pulsate and chatter."

The vehicle was subsequently sold at a California auto auction where a licensed
dealer purchased it. The sale documents included a disclosure statement from
the manufacturer stating that the vehicle was repurchased due to "brake shimmy"
and that it was repaired by replacement of "both front brake rotors." The
dealer signed a form which stated: "I (name) have purchased the above noted
vehicle with full knowledge and understanding that it has been repurchased from
the original owner as a result of a non-conformity and the applicable ‘Lemon’
Law. I agree to disclose this information to any subsequent owners." The
dealer, in turn, resold the vehicle to another dealer who alleged to the
committee that he was not told about the vehicle’s lemon past, nor given any
disclosure forms.

(800) 666-1917

Within one week after the vehicle was so0ld by one dealer to another, a consumer
from Huntington Beach purchased it. No lemon disclosure was given.

Unfortunately, the vehicle developed "brake chatter" again and the second owner
was confronted with the same problems that plagued the original owner. -

The dealer who sold the vehicle to the consumer has been in contact with the
committee. At this time, the consumer is driving a dealer’s loaner car until
the DMV investigation is completed.

O:l:/ LEGISLATIVE INTENT SERVICE

Case_#2

In October, 1994 a vehicle owned by a Ventura couple began to have engine A :;
problems and a power steering leak. This vehicle, purchased used from an :::
Oxnard dealer in July, 1994 had been driven 2,000 miles by the new owners. L]

Several months ago, the original owners of the aforementioned vehicle had
contacted the committee to complain about the length of the legal process--the
lemon law--which eventually led to the manufacturer’s replacement of their
problem-plagued vehicle. The previous owners assumed their vehicle had been
destroyed, since its record during the warranty period included replacement of
four catalytic converters, two power steering pumps, and blown head gaskets and
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pistons. But DMV informed the committee that the problem vehicle was now
registered, without a "lemon" designation, to the couple in Ventura.

The new owners allege that at the time of sale, the dealer said that the
manufacturer had bought the vehicle back from the original owners who were
unhappy with the air conditioning and the monthly payments. The dealer had
purchased the vehicle at an auto auction.

The DMV is investigating this case.

(Note on terminology: "Lemon" has a common usage that means "doesn’t work." A
"lemon" car is one that routinely doesn’t work; and California‘’s lemon law is
designed to provide consumers with a recourse for unloading their "lemons." A
buy-back vehicle can be a "lemon," or it could be a vehicle with a very minor
cosmetic problem which the manufacturer consents to buy back to keep the
consumer satisfied. To further complicate the language, the DMV types--
"brands" -- "WARRANTY RETURN" in the upper right corner of the vehicle title
and on the vehicle’s registration when that vehicle has been bought back by the
manufacturer pursuant to the lemon law. There is no use of "lemon" on the
title, nor the color "yellow.")

OVERVIEW OF EXISTING LAWS

Existing state law, The Song-Beverly Consumer Warranty Act, provides that
if a manufacturer, or dealer cannot repair a new vehicle as required by the
warranty after a "reasonable number of attempts," and the defect substantially
impairs the vehicle’'s use, then the consumer is due a refund of the purchase
price, or a replacement vehicle.

Existing state law, The Tanner Consumer Protection Act (lemon law),
provides that if the defect on a vehicle cannot be repaired in four attempts
within one year from delivery, or 12,000 miles, whichever occurs first, or the
vehicle is out of service for more than 30 days, the owner may sue the
manufacturer for a refund or replacement with a vehicle of equal value. The
law also allows the automaker to reject the claim and submit the case for
arbitration under programs certified by the Department of Consumer Affairs but
administered by manufacturers.

The Automotive Consumer Notification Act requires a dealer or a
manufacturer who sells a vehicle that is known to have been required by law to
be replaced, or accepted for restitution to disclose that fact to the buyer in
writing prior to purchase. The notice is to read: "THIS MOTOR VEHICLE HAS
BEEN RETURNED TO THE DEALER OR MANUFACTURER DUE TO A DEFECT IN THE VEHICLE
PURSUANT TO CONSUMER WARRANTY LAW."

The above law also requires the ownership title and registration to be
"branded" with the legend: "WARNTY RET."
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Finally, the law allows a manufacturer to request a sales tax refund for
any vehicle that is bought-back under the state’'s lemon law. The refund is not
granted for goodwill buy-backs.

The California Motor Car Dealer Association issued a "Dealer Alert" to its
members on 5/17/93 regarding state law and buy-back vehicles. In part, the
memo stressed: "Dealer liability exposure may be dramatically reduced by
insisting that your franchiser exclusively handle buy-backs and by adoption of
a policy not to purchase factory buy-backs for resale."

MANUFACTURER BUY BACK CASES

To circumvent the law, manufacturers allegedly buy back problem vehicles
before they are legally designated as "lemons." The manufacturers contend that
these pre-lemon buy-backs are done for customer goodwill purposes; i.e., the
paint was not right, so a long-time customer was provided a replacement car.

On 4/29/93 the DMV filed separate accusations against the General Motors
Corporation (GM) and 34 Northern California GM dealers alleging that the
parties knowingly sold buy-back vehicles to customers without disclosing the
repair history or the fact that the vehicles had been bought back. In some
cases the buy-backs had been subject to extensive safety repair work (engine
stalling, brake failure, etc.), according to the consumers. In fact, one
unsuspecting buyer says that she had the brakes fail in her vehicle which, DMV
later discovered, had a history of brake problems. Not one of these vehicles
had been branded as "lemons."

GM settled the DMV accusation case by paying $330,000 to the DMV’s Consumer
Protection Fund which pays for state investigations of complaints regarding the
sale of vehicles. Thirty-one dealers also settled with DMV with payments
averaging about $8,500 each. One dealer is fighting the DMV in court while two
other dealers settled with the DMV for payments in excess of $97,000.

In the GM/DMV settlement, GM admits no guilt.

The DMV also filed an accusation case on 8/17/94 against Chrysler
Corporation for allegedly selling 118 buy-back vehicles without proper
disclosure. The case is still pending with a hearing date of 2/28/95.
Chrysler dealers have not been charged.

Additionally, DMV is reviewing documents from Ford Motor Co. regarding
resale of buy-back vehicles, but no charges have been filed to date.

The committee chair has asked all vehicle manufacturers to provide the
committee with information on the number of buy-backs, reasons for the
buy-backs, recalls, etc.. The manufacturers have declined repeatedly to
provide any information. James Austin of The American Automobile Manufacturers
Association, which represents Ford, Chrysler and GM, wrote in a 10/13/94 letter

(800) 666-1917

.
a'n's

2297

’:O:I LEGISLATIVE INTENT SERVICE

[ ]
' X



to the committee chair that the requested information is "confidential,
proprietary." Austin added that when vehicles are bought back, "the reason for
repurchase is provided by each of the manufacturers." Therefore, the question
is, who is the information disclosed to and when is it disclosed? One car
dealer told the committee that disclosures occur at auto auctions where a short
announcement is made, but often not heard.

The Washington-based Center for Auto Safety estimates that 50,000 "lemon"
vehicles are bought back nationwide each year. There are no estimates on the
number of these vehicles that are sold with, or without disclosure.

The Department of Consumer Affairs provided the committee with all
available information on Lemon Law buy-backs through state-certified
arbitration programs, 1991-1993. These figures are very misleading in that
only select manufacturers have arbitration programs. Additionally, the
manufacturers do not report the make and model of the buy-back vehicle, or the
reason for its return. Finally, the figures do not include pre-arbitration
negotiated settlements. The three-year total shows that out of 7,733 disputes
there were 1,916 cases where the consumer received a replacement vehicle, or
monetary restitution.

SALES TAX INFORMATION IDENTIFIES BUY-BACKS

The committee contacted the Board of Equalization (BCE) to determine the
number of vehicles which manufacturers requested sales tax refunds as the
result of a buy-back. BOE reported:

*3,925 refund claims from 7/90 to 9/94
*50 to 100 claims per month, on average
*94% of the claims were from domestic manufacturers

The above figures only cover manufacturer requests, not dealer buy-backs;
also leased vehicles, about 20% of the sales market, are not eligible for a
sales tax refund.

Most significantly, BOE noted that "until recent action taken by DMV
against one of the major domestic manufacturers, pone of the manufacturers were
branding DMV titles." 1In brief, manufacturers were not "lemonizing" their
buy-backs.

Current law only provides for a sales tax refund for vehicles bought back
under the state’s lemon law. Therefore, manufacturers have been buying cars
back and treating them as goodwill buys to avoid branding while applying for
sales tax rebates under the lemon law. A recent BOE audit shows that one
Northern California dealer, operating under the direction of the manufacturer,
owes $55,000 in sales taxes involving buy-back transactions.
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Glenn A. Bystrom, deputy director of BOE’s Sales and Use Tax Department,
writes in a 10/21/94 letter to the committee that "Given the fact that branding
of DMV titles has not been required, it is possible that lemon vehicles may
have been resold to unsuspecting purchasers."

Bystrom adds, "It is also possible that some of the lemon law transactions
which are claimed as lemon law vehicles by dealers and manufacturers are simply
adjustments made for customer accommodations: that is, transactions are
characterized as lemon law vehicles but in reality they are only characterized
in this manner in order to take care of dissatisfied customers. 1If this is the
case, there are transactions that, under the Sales and Use Tax Law, should be
treated as a sale of a new vehicle. Since this treatment results in more sales
tax when compared to the lemon law treatment, it probably means the State is
currently losing sales tax revenues. As an example, while investigating the
claims that we have received, our audit field staff has found that the majority
of the transactions claimed do not qualify under the lemon law provisions.

Some of the more common reasons these claims do not qualify are: the
manufacturer charges the purchaser for usage in excess of allowable fees; the
manufacturer fails to reimburse the purchaser for sales tax, documentation fee,
or license fees; and the customer is not given the option of cash restitution
versus vehicle replacement."

LEMON LAUNDERING

While DMV has difficulty keeping tabs on cars that are legally "lemonized" in
California, it has little defense against those buy-backs which are imported
here from other states. Current law requires the DMV to brand the registration
and title if a vehicle is brought into California with a "brand" on it. But
few if any titles come into California with the lemon brand.

The State of Washington is considered to have the most effective lemon law in
the nation. 1In fact, 291 vehicles which were bought-back in Washington under
its lemon law were subsequently shipped to other states for resale. From
10/17/88 to 6/3/94, 21 Washington "lemons" were exported to California. None
of these cars has a lemon branded title, nor were any of the California owners
contacted by the committee aware of their car’s prior status.

Paul Corning, Washington’'s Lemon Law Administrator, says that he voluntarily
sends a list of "lemons" to be exported to California to the State Attorney
General’'s Consumer Law Division in Los Angeles which, in turn, sends a copy of
the information to the DMV which apparently has not pursued these titles.
Under Washington law, if a manufacturer of a buy-back vehicle is going to ship
it out of state, rather than have it re-titled in Washington, it must identify
the state of destination.
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WHERE IS THE FEDERAL VEHICLE SAFPETY AGENCY WHEN YOU NEED IT?

National Highway Traffic Safety Administration (NHTSA), the federal agency
responsible for vehicle recalls, has initiated 1,300 safety recalls from 1988
through 1993. According to NHTSA, 75% of safety hazard recalls have been
completed; i.e., the repairs have been made free of charge.

Most defect information comes from the public--12,000 defect calls are received
annually on NHTSA's hotline. However, the complaint information cannot be
passed on to the manufacturer unless the caller signs the complaint in writing
and, apparently, few callers follow up with a written complaint.

NHTSA has only issued seven mandatory recalls over the past 18 years. Most
recalls, therefore, are done voluntarily by the manufacturer.

NHTSA does not regquire manufacturers to provide it with warranty data;
consequently, manufacturers do not have to share individual buy-back problems
with NHTSA. The federal law does reguire manufacturers to share information
when the defect communication involves mgpre than one dealer or purchaser. But
buy-backs are handled on an individual basis and, therefore, do not trigger
reports to NHTSA. NHTSA does review service bulletins which manufacturers
issue regarding common problems with specific vehicle equipment.

A NHTSA spokesperson informed the committee that it wants to see the safety
problems involved in the DMV’s investigation information involving the GM
buy-backs. DMV said it cannot send that information to NHTSA, but rather, the
consumer must undertake that responsibility.

DMV did contact NHTSA for a listing of consumer complaints for the vehicle
models involved in the accusation against GM. Additionally, DMV asked for all
service bulletins issued by manufacturers for these vehicles.

SAFETY PROBLEMS REVEALED IN GM CASE

The committee’s review of the GM documents from the DMV accusation case reveals
that engine stalling and hesitation complaints most frequently involved
late-model Chevrolet Camaros. Brake problems occurred most fregquently with
Chevrolet Suburbans and other GM trucks. These findings are consistent with
manufacturer service bulletins provided to the DMV by NHTSA. Specifically, at
least two GM bulletins have been issued for stalling and/or hesitation in
Camaros; and four advisories have been issued for brake problems on GM trucks.

A committee review of 51 lemon cases in the DMV accusation case against GM
reveal the following:

~--8ix cases involving brake problems. According to DMV investigative
reports, the original owner complaints, as documented by GM’'s own files, ranged
from "had to use emergency brake to stop once" and "nearly in accident due to
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brake failure" to "front brakes failed four times." The Modesto owner of a
1990 Suburban complained that the brake pedal faded in power. In this case the
GM representative wrote a note on the vehicle, stating: "Repeat repairs to
brakes for soft pedal. Owner concerned over safety of vehicle." The last
sentence was highlighted with a yellow marker.

--Thirteen cases involved stalling and/or hesitation problems. One consumer
complained the vehicle stalled on the freeway, almost causing an accident. A
Fremont man stated that repeated stalling on freeways had made driving "very
dangerous."

--Six cases involved steering or front-end problems. These cases included
excessive tire wear. One consumer said a malfunctioning four-wheel-drive
caused him to strike a tree.

--Twenty-two cases concerned transmission or rear-end defects. Consumers
complained that vehicles were hard to drive.

(The cases cited above do not total 51 because some complaints involved
non-safety defects such as peeling paint while other complaints involved more
than one safety defect.)

--Information in the case files contradict the testimony of a GM official at
the committee’s October 27 hearing. Specifically, the GM representative said
GM repurchased vehicles as a goodwill gesture, not to avoid branding as a
lemon.

But in one case a San Mateo man complained that his 1988 Chevrolet Celebrity
would stop running when he took his foot off the accelerator. The man stated,
"After nine repairs and many near accidents, (dealer) said they do not know the
cause, or how to fix it." This file contains a statement by a GM
representative who warns that the vehicle should be bought back now to avoid
arbitration and branding of the title as the excessive repairs on the vehicle
qualify it for the lemon law. Specifically, the internal memo reads: "Avoid
BBB (Better Business Bureau--GM’s lemon arbitrator in California)--due to the
# (number) of times in for stumble or stall on freeway."

The committee has written to the current owners of the lemon vehicles in the
DMV accusation to determine to what extent GM and the DMV has assisted them in
maintaining the safety of their vehicles.

LEMON LAUNDERING COVER-UP ALLEGED

Finally, the non-profit consumer group, Motor Voters, had alleged that GM is
offering buy-back victims $1,000 to have their vehicles properly titled -as
"warranty returned." In a statement released 10/17/94, Motor Voters contends
that "lemon" designation would decrease the value of the vehicle while
relieving GM of liability. Motor Voters provided the committee with a release
form from GM that was to be signed by a California vehicle owner.

11
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LEGISLATIVE PROPOSALS-

1. Require the fact that a vehicle has been bought back by the manufacturer,
or dealer be disclosed to any prospective buyer of that vehicle. All
buy-backs--goodwill, lemons, etc.--should be disclosed. The disclosure should
include every reason why the vehicle was re-acquired. Prospective buyers would
have a right to review invoices regarding the repair work done on the buy-back
vehicle. Buy-back vehicles should have their status included in any
advertising promoting the sale of these specific vehicles. When displayed on a
sales lot, the vehicle should be "labeled" with information indicating to a
buyer that the vehicle has buy-back status. Buy-back status should also be
included in the main sales contract. Reguired written disclosures should be
standardized as specified in statute.

2. Require that any vehicle bought back by a manufacturer or dealer in
California be "certified" by the DMV before it could be sold to another party.
A copy of repair work to correct the lemon problems should also be submitted to
DMV. This certification would establish a record of the vehicle and its
status.

3. DMV should work with other states in developing a standardized buy-back
certificate that would be recognized in all 50 states. Additionally, NHTSA
should establish a national registry of buy-back vehicles.

4. Require DMV to provide NHTSA with any investigative information related to
the operational safety of vehicles, including the reason for each and every
buy-back by a manufacturer or dealer.

5. Establish penalties for intentional failure to disclose that a vehicle is a
factory or dealer buy-back.

12
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AB 138]

ASSEMBLY THIRD READING
AB 1381 (Speier) - As Amended: April 26, 1995

ASSEMBLY ACTIONS:

COMMITTEE___TRANS. VOTE_14-0_ COMMITTEE__APPR. VOTE_15-0
DIGEST
Existing law:

1)

2)

Provides that if a manufacturer cannot repair a new vehicle after a
"reasonable number of attempts" and the defect substantially impairs the
vehicle’s use, then the consumer is due either a refund of the purchase
price or a replacement vehicle. [Song-Beverly Consumer Warranty Act]

Provides that if the defect cannot be repaired in four attempts within the
first year or 12,000 miles, whichever occurs first, or if the vehicle is
out of service for more than 30 days, the owner may sue for a refund or
replacement vehicle. The manufacturer may submit the case to arbitration.
[Tanner Consumer Protection Act, the so-called "Lemon Law"]

Requires a dealer or manufacturer who sells a vehicle that was returned as
required above to disclose that fact to a new buyer prior to purchase.

The notice is to read: "THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE
DEALER OR MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER
WARRANTY LAWS." The ownership title and DMV registration papers are to be
"branded" with the legend: "WARNTY RET." [Automotive Consumer
Notification Act]

This bill:

1)

2)

Revises and recasts the Automotive Consumer Notification Act, moving it
from the Civil Code to the Vehicle Code.

Requires the manufacturer to retitle buy-back vehicles in the name of the
manufacturer and to request at that time that the Department of Motor
Vehicles (DMV) inscribe on the ownership certificate the notation "lemon
buy back," for those vehicles which:

a) Were required to be repurchased pursuant to a court order or the
decision rendered in a third party dispute resolution process;

b) Which were reacquired during or within six months after the conclusion
of arbitration or litigation; or

c) Which were reacquired within six months after the buyer made a written
request to the manufacturer for replacement or a refund.

Requires the manufacturer to affix a notice to the left door frame of the
vehicle specifying that title to the vehicle has been inscribed with the
notation "lemon buy back." No person shall remove or alter the notice.

~ continued -
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AB 138]

4) Requires any manufacturer or dealer, prior to reselling a vehicle which
was returned to resolve an express warranty dispute, to execute and
deliver to the subsequent buyer a notice informing the new buyer that the
vehicle was reacquired in resolution of a warranty dispute, whether or not
the DMV title has been branded with the notation "lemon buy back," what
problems were reported by the original owner, and what repairs were made
to correct these problems. Requires the new buyer to sign notice.

5) Applies only to vehicles reacquired by a manufacturer on or after the
effective date of this act, and applies to buy-backs of vehicles in other
states with Temon laws which are resold in California.

6) Provides that any buyer damaged by the failure of a manufacturer or dealer
to comply will have the same rights and remedies provided by the Civil
Code Section 1794.

FISCAL EFFECT
Unknown
COMMENTS

This bill is a follow up to an investigation, hearing and reports by the
Assembly Committee on Consumer Protection, Governmental Efficiency and
Economic Development chaired by the bill’s author. A 1994 committee report
titled "Bitter Fruit" found:

1) That vehicle manufacturers and dealers have recycled cars and trucks in
California without warning consumers they are buying "lemons" which were
bought chk from the original owners.

2) Manufacturers have circumvented disclosure law by reacquiring problem
vehicles prior to formal arbitration which would lead to DMV tagging of
the vehicle as "warranty returned," enabling dealers to resell vehicles at
higher prices.

3) Lemon vehicles are being laundered through auto actions because current
law does not require the manufacturer or dealer to take title to a
reacquired vehicle.

It is not known how many vehicles are repurchased each year in California. It
is estimated that 50,000 are repurchased by manufacturers nationwide each
year.

FN 015375
John Stevens AB 1381
445-1616 Page 2
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DEPARTMENT OF FINANCE BILL ANALYSIS

AMENDMENT DATE: August21, 1995 BILL NUMBER: AB 1381
POSITION:  Neutral AUTHOR: J. Speier
SPONSOR: California Motor Car Dealers Association

BILL SUMMARY,
This bill would revise and recast the Automotive Consumer Notification Act, moving it from the Civil

Code to the Vehicle Code. Additionally, the bill would specify notification requirements for a re-
acquired vehicle.

FISCAL SUMMARY,

The Department of Motor Vehicles (DMV) indicates that implementétion costs for the 1995-96 fiscal
year will be-approximately $96,000 for EDP changes, form modifications, and additional workload
associated with the change. On-going costs are estimated at $7,000 yearly.

SUMMARY OF CHANGES

Amendments to this bill since our analysis of the July 23, 1995, version are technical and do not alter our
position.

COMMENTS

The provisions in this bill attempt to protect subsequent buyers of vehicles returned to manufacturers as
"lemons."

Analyst/Principal Date Program Budget Manager Date
(075}¥G. Jerome Wallis L. Clark ’
Sl AT 4 S)3fas
i Date
LIS-9
Govemor's Office: By: Date: Position Noted__

Position Approved

BILL ANALYSIS . Form DF-43 (Rev 03/95 Buff)
BTH:AB1381.751 08/18/95 12:52 PM
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(CONTINUED) __ Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
J. Speier August 21, 1995 AB 1381
ANALYSIS

A. Programmatic Analysis

This bill would:

Repeal the Civil Code section that requires manufacturers or dealers to make a disclosure that the
vehicle was previously returned due to a defect and instead create a section in the Vehicle Code
addressing this issue.

Require that the manufacturer warrant the returned vehicle for a one year period, free from the listed
defect.

Require a vehicle manufacturer or dealer to notify the DMV of a vehicle re-acquired due to a defect
regardless of where the vehicle was originally sold.

Require that re-acquired vehicles be re-titled in the name of the manufacturer.

Require that a re-acquired vehicle be affixed a special decal to the left door frame and the title of any
vehicle re-acquired be inscribed with the notation, "Lemon Law Buyback".

Require that specified language be included on the Warranty Buy Back Notice.

Require a notice, stating the vehicle was re-acquired in resolution of a warranty dispute, be signed by
a potential buyer of a re-acquired vehicle prior to the sale.

(800) 666-1917
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B. Fiscal Analysis
>
The Department of Motor Vehicles (DMV) indicates that implementation costs for the 1995-96 ‘::E
fiscal year will be approximately $96,000 for EDP changes, form modifications, and additional K
workload associated with the change. On-going costs are estimated at $7,000 yearly.
The Board of Equalization has indicated that the bill would have no revenue or fiscal impact the
department.
SO T 77 "(Fiscal Impact by Fiscal Year)
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SENATE JUDICIARY COMMITTEE A

Charles M. Calderon, Chairman B
1995-96 Regular Session

1

3

8

1

AB 1381 (Speier)

As amended on July 3, 1995
Hearing date: July 11, 1995
Civil Code; Vehicle Code
GEH:cb

"LEMON LAW"
CONSUMER DISCLOSURE

HISTORY

Related Pending Legislation: SB 1383 (Speier)
Assembly Floor Vote: Not relevant

Assembly Committee on Transportation Vote: Not relevant

ANALYSIS REFLECTS AMENDMENTS TO BE OFFERED IN COMMITTEE

KEY ISSUES

SHOULD THE AUTOMOTIVE CONSUMER NOTIFICATION ACT BE REPEALED, AND
THEN RE-ENACTED IN A SUBSTANTIALLY DIFFERENT FORM AS DESCRIBED
IN THE BELOW LISTED "KEY ISSUES"?

SHOULD MANUFACTURERS HAVE THE FOLLOWING NEW AND MODIFIED

NOTIFICATION OBLIGATIONS WITH REGARD TO VEHICLES THEY REPURCHASE
PURSUANT TO THE LEMON LAW?

(more)
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3.

A. TO RETITLE A REACQUIRED VEHICLE IN THE MANUFACTURER'’S
NAME?

B. TO REQUEST DMV TO BRAND THE OWNERSHIP CERTIFICATE OF A
REACQUIRED VEHICLE WITH THE TERM "FACTORY BUYBACK?"

C. TO AFFIX A DECAL WITH THE TERM "FACTORY BUYBACK" TO A
REACQUIRED VEHICLE’'S LEFT DOORFRAME?

SHOULD THE CIRCUMSTANCES UNDER WHICH A WRITTEN NOTICE MUST BE

(more)
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AB 1381
Page 3

(Speier)

PROVIDED TO CONSUMERS PURCHASING A VEHICLE PREVIOUSLY
REACQUIRED DUE TO. A DEFECT BE SUBSTANTIALLY CHANGED IN THE
FOLLOWING WAYS°

A.

SHOULD THE REQUIREMENT ONLY APPLY TO A MORE NARROWLY
DEFINED SET OF "DEALERS" AND TO MANUFACTURERS 1 INSTEAD OF
APPLYING TO ALL "PERSONS" SELLING A MOTOR VEHICLE?"

SHOULD CONSUMERS BE REQUIRED TO BE NOTIFIED THAT THE
VEHICLE THEY ARE PURCHASING WAS REACQUIRED DUE TO A DEFECT

ONLY IF IT WAS REACQUIRED PURSUANT TO AN "EXPRESS WARRANTY

DISPUTE", INSTEAD OF TO ALL VEHICLES REQUIRED TO BE
REACQUIRED AS A RESULT OF A BREACH OF ANY WARRANTYf

SHOULD DEALERS BE REQUIRED TO PROVIDE WRITTEN
NOTIFICATION ONLY IF THEY HAVE ACTUAL KNOWLEDGE THAT THE
VEHICLE WAS REACQUIRED, INSTEAD OF IF THEY SHOULD HAVE KNOWN
THAT IT WAS REQUIRED BY LAW TO BE REACQUIRED?

SHOULD DEALERS ONLY BE REQUIRED TO PROVIDE WRITTEN
NOTIFICATION IF THEY KNEW THAT THE VEHICLE WAS REACQUIRED AS
A RESULT OF A DISPUTE WITH THE LAST RETAIL OWNER OF THE

VEHICLE, INSTEAD OF IF THE VEHICLE HAD EVER BEEN REACQUIRED?

4. SHOULD THE REQUIRED CONTENTS OF THE CONSUMER NOTICE BE
SUBSTANTIALLY CHANGED IN THE FOLLOWING WAYS?

A.

SHOULD THE NOTICE STATE THE VEHICLE 1S A "FACTORY
BUYBACK" DUE TO A "NONCONFORMITY" WHICH "HAS BEEN CORRECTED"

INSTEAD OF STATING THAT IT "WAS RETURNEDL_L DUE TO A DEFECT
IN THE VEHICLE°"

SHOULD THE NOTICE HAVE TWO DIFFERENT BOXES TO CHECK --
ONE FOR CARS BRANDED AS "FACTORY BUYBACKS", AND QNE FOR

'OTHER CARS RETURNED DUE TO A WARRANTY DISPUTE°

PURPOSE

The purpose of this bill is to make it easier for car dealers to
comply with the requirements of the state’s lemon disclosure laws.

(more)
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AB 1381 (Speier)
Page 4

Under existing law, there are three different statutes which affect
the obligations of car manufacturers and dealers regarding "lemons."

This bill directly affects only one of those statutes, the
Automotive Consumer Notification Act (Section 1795.8 of the Civil
Code), but to understand that Act, one must understand the other two
statutes.

The Song-Beverly Consumer Warranty Act (Section 1790 et. seg. of the
Ccivil Code governs a number of issues related to defective consumer
products. Section 1793.2(d) (2) in this Act requires a motor vehicle
manufacturer to promptly replace a new motor vehicle or make
equivalent restitution, if the manufacturer or its representative
"is unable to service or repair ... \the vehicle\ to conform to the
applicable express warranties after a reasonable number of
attempts."

The Tanner Consumer Protection Act (Section 1793.22) clarifies, and
expands upon, the basic lemon buy-back requirement in the

Song-Beverly Act. it defines "nonconformity" as a nonconformity
which "substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee. 1t also creates a rebuttable

presumption that a reasonable number of attempts has been made to
conform a new vehicle to express warranties if within 1 year or
12,000 miles: 1) the same nonconformity has been subject to repair
four or more times; or 2) the vehicle has been out of service for
repair of nonconformities for 30 days or more.

In addition to addressing lemon buy-back requirements, the Tanner
Act also imposes a lemon disclosure requirement for subsequent
purchasers of lemons. Section 1933.22(f) prohibits any person from
selling, leasing or transferring a vehicle which has been
transferred back to a manufacturer pursuant to the lemon buyback
provisions of the Song-Beverly Act or a similar statute of any other
state, unless: "the nature of the nonconformity is clearly and
conspicuously disclosed to the prospective ... \transferee\, the
nonconformity is corrected, and the manufacturer warrants to the new
... \transferee\ in writing for a period of one year that the motor
vehicle is free of the nonconformity.

The Automotive Consumer Notification Act (Section 1795.8) expands
upon the lemon disclosure provisions of the Tanner Act, imposing

(more)
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AB 1381 (Speier)
Page 5

disclosure requirements which are "cumulative with all other
consumer notice requirements", including the disclosure requirements
in the Tanner Act.

This Act places disclosure obligations on any person, including any
dealer or manufacturer, selling a motor vehicle that is known or
should be known to have been required by law to be replaced or
accepted for restitution pursuant to the Song-Beverly Act, or
selling a motor vehicle that is known or should be known to have
been required to be replaced or accepted for restitution due to the
inability of the dealer or manufacturer to conform the vehicle to
warranties required by any other applicable law of this, any other
state, or federal law.

Persons selling such vehicles must disclose the fact that the
vehicle was required to be returned to the buyer in writing prior to
the purchase. A dealer or manufacturer is required "to include as
part of the titling documents" of the vehicle the following
disclosure statement set forth as a separate document and signed by
the buyer:

"THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR MANUFACTURER
DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS."

This bill repeals Section 1798,5, which contains the entirety of the
present Automotive Consumer Notification Act. The bill adds two new
sections, to be placed in the Civil Code immediately after the
Tanner Act, which together are to be called the Automotive Consumer
Notification Act.

This proposed new Act is substantially different from the one it
would replace. Each of the important differences is listed in the
"key issues" section of this analysis (above); and each listed
difference is described in more detail in bold type in each of the
subsections of the "comment" section of this analysis (below).

The bill also makes some conforming changes to other sections of the
Civil Code and Vehicle Code.

(more)
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COMMENT

Should the automotive consumer notification act be repealed, and
then re-enacted in a substantially different form?

According to the sponsors of this bill, the California Motor Car
Dealers Association, this bill is "intended to remove all of the
ambiguities contained in the current Automotive Consumer
Notification Act, provide clarity and predictability to present
title branding requirements; and broaden current buyback
disclosure requirements."

This bill has recently been amended to remove the provisions
which were designed to clarify what car dealers and
manufacturers believe is the main ambiguity in the lemon laws --
the definition of "nonconformity" and the definition of a
"reasonable number of repair attempts." Toyota Motor Sales has
written the committee to urge it to reinsert the bright line
tests which were deleted from the bill.

A number of consumer groups, and individual consumers, oppose
this bill. They take exception to the claim that it broadens or
clarifies current disclosure requirements, and argue that it
weakens and confuses what they believe are California’s already
inadequate disclosure laws. Motor Voter, the organization which
sponsored the original Tanner Act, writes:

"Because any state with a lemon branding/disclosure statute in
effect invites auto manufacturers to dump lemons in its borders,
Motor Voters urges that California adopt language at least as
strong as that recommended in the National Association of
Attorneys’ General (NAAG) model bill. Some states ... have gone
beyond the NAAG bill to forbid lemons with a history of
life-threatening safety defects from being resold within their

(more)
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state. North Dakota forbids any lemons from being resold within
their state. California should be moving in that direction, not
backwards."

The specific issues of dispute between the proponents and
opponents are discussed in the comments which follow.

2. Should manufacturers have the following new and MODIFIED
notification obligations?

The car dealers believe that, under present law, they do not
have enough information to know if a car they are selling was
REACQUIRED as lemon. They therefore do no know if required
disclosures should be made or not. The dealers believe that the
new requirements imposed upon manufacturers by this bill will
make it much easier for car dealers to fulfill their disclosure
obligations, and that, as a result, consumers will be better
informed.

a. Retitling vehicle in manufacturers’ name

Under this bill, manufacturers would have a new
obligation to retitle a reacquired vehicle in their name.

This appears to a be a noncontroversial requirement
which will help track lemons as they get transferred back to
the manufacturer buy the buyer, and then get re-transferred
from the manufacturer to dealers.

b. Branding title with "factory buyback"

Under this bill, the present obligation to "brand" the
ownership certificate of a vehicle would clarified in two
ways: first, the obligation would be placed on manufacturers
to request DMV to place the brand; and second, the brand
must use the exact words "factory buyback."

The present statute does not specifically state that a
lemon’s ownership certificate must be "branded" with a
label. It merely states that the manufacturer or dealer
must include the required one-sentence disclosure statement

(more)
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"as part of the titling documents" on a separate sheet of
paper. Evidently, in practice, this requirement has been
implemented through branding ownership certificates with the
term "warranty return."

The main controversy about this provision is the term
"factory buyback." Consumer groups believe that it is
"euphemistic." Motor Voters believe it is "fraudulently

misleading" because it "could mean a vehicle was repurchased

merely because the original owner failed to make payments,
or because it had been a rental." They are concerned that
"even the most dangerously defective vehicle, with bad
brakes or faulty steering, would be deceptively
characterized as merely a ’'factory buyback.’"

Consumer groups prefer either the term "defective
vehicle", which is recommended in the NAAG model bill, or
the term required by the previous version of this bill,
"lemon buyback."

Toyota raises concerns with the language that a
manufacturer "request" DMV to brand the title. This
language is not clear as to what happens if DMV does not
brand the title, or delays in branding the title. 1Is there
no remedy? Is the manufacturer prevented from transferring
the vehicle unless there is a brand? Toyota is concerned
about the latter interpretation because DMV’'s "infamous
sophisticated’ computer system ... is notoriously slow."

SHOULD A LESS EUPHEMISTIC BRANDING TERM BE REQUIRED?

SHOULD THE CONSEQUENCES OF DMV FAILURE TO BRAND, OR
DELAY IN BRANDING, BE SPECIFIED?

Affixing decal on doorframe

Under this bill, manufacturers would have a new
obligation to affix a decal with the term "factory buyback"
to a reacquired vehicle’s left doorframe.

Although this provision imposes a new notification
requirement, consumer groups are unimpressed. They believe
that a little sticker on the door jam is a meaningless
warning, and that it will only be used against consumers by

(more)
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claiming that they should have been on notice that their car
was a lemon because it was affixed with the decal.

Toyota is concerned about manufacturers having

"vicarious liability for third party tampering with decals."
They argue that manufacturers have no control over the
removal of the decals in the chain of commerce.

3. Should the circumstances under which a written notice must be

provided to consumers be substantially changed?
a. Narrower set of sellers

Under this bill, the consumer notification requirement
would only apply to a more narrowly defined set of "dealers"
and to manufacturers, instead of applying to all "persons"
selling a motor vehicle.

(800) 666-1917

The Consumer Attorneys of California (CAOC) are
concerned that this bill removes disclosure responsibilities
from "persons" who are not manufacturer or dealers, arguing
that no justification has been provided for this narrowing
of existing law. They are specifically worried that
lienholders who reacquire, and then resell vehicles would be
exempted from the bill. The car dealers point out that,
under the bill, a manufacturer who assists a lienholder in
reacquiring a vehicle would be responsible for making the
required disclosures.

Present law contains a definition of dealer which is
broader than the Vehicle Code definition of dealer (VC
Section 265) used in this bill. The Vehicle Code definition
excludes "persons regularly employed as salespersons by

/ LEGISLATIVE INTENT SERVICE

vehicle dealers... while acting in the scope of their

employment." By contrast, the present Act'’s definition ;&
expressly includes "officers, agents, and employees" of a sa
car sales business. Y

SHOULD THE DISCLOSURE REQUIREMENTS APPLY TO ALL PERSONS,
OR ALTERNATIVELY, SHOULD THE PRESENT DEFINITION OF "DEALER"
BE RETAINED?

(more)
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b.

(Speier)

Limiting notification reguirement to "express warranty
disputes"

Under this bill, consumers would be required to be
notified that the vehicle they are purchasing was reacquired
due to a defect only if it was reacquired pursuant to an
"express warranty dispute", instead of to all vehicles
required to be reacquired as a result of a breach of any
warranty?

The car dealers argue that under present law, only cars
deemed to be lemons under the lemon buyback law, or similar
laws, are subject to the disclosure requirements. They
contend that this bill represents an important expansion of
the notification requirement, because, in addition to
requiring title branding and notice for lemon buybacks, it
requires notice (but not title branding) for any vehicle
reacquired pursuant to an "express warranty dispute."

Consumer groups disagree with the car dealers
characterization of both present law and this bill. They
point out that existing law requires notice and title
branding for any car which is reacquired because of
nonconformity to warranties under any law of the state. The
opponents argue that this requirement in existing law is
much broader than this bill’s proposed requirement because
the warranties do not have to be "express", and because
there does not have to be a "dispute" about the warranties.

Consumers Union (CU) is concerned that "auto companies
would claim that no ’‘dispute" existed if a consumer asks for
a repurchase because of an obvious, serious safety defect
and the auto company complied. CU also believes that
vehicles reacquired pursuant to an implied warranty also
should be disclosed to buyers. The applicable implied

(more)
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warranties under the Uniform Commercial Code would be the
implied warranty of merchantability and the implied warranty of
fitness for particular purpose.

The car dealers believe that these arguments are overly
picky, and they assert that any car reacquired because of an
allegation that it was defective would be covered by the term
"express warranty dispute."

c. Actual knowledge versus "should have known"

Under this bill, dealers are required to provide written
notification only if they have "actual knowledge" that the
vehicle was reacquired, instead of if they "should have known"
that it was required by law to be reacquired.

This is one of the most significant changes made by this
bill. Car dealers argue that the "should have known" standard
in presently law is unworkable and unfair. They argue that
lemons are reacquired by manufacturers, not dealers, and that
dealers have no way of knowing if a car they are selling was
previously reacquired as a lemon, unless the manufacturer tells
them. That is why the dealers have imposed new obligations on
the manufacturer designed to retitle the car, request the brand,
affix a decal, and prepare and sign the original copy of the
consumer disclosure form.

CAOC argues that requiring disclosure only when the
dealer has actual knowledge that the car was reacquired by the
manufacturer is inconsistent with the basic principles of
products liability law. Under California case law, all
businesses, including retail sellers, in the chain of commerce
of a product are held strictly liable for defects in the
project, and for failures to warn about those defect, regardless
of whether the business knew, of the defect or the failure to
warn. The theory is that retailers are in a much better
position than consumers to know about defects, and retailers
profit from selling defective products, so it is fair to impose
liability on them for damages caused by the defects.

Car dealers respond to this argument by pointing out
that this bill does not relieve dealers of their strict

(more)
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liability for defects under common law, but the dealers miss the
central point of the argument: If basic tort liability for
defects and failures to warn does not require actual knowledge,
why should the less onerous statutory disclosure law requires
actual knowledge?

SHOULD THE BILL BE AMENDED TO REINSTATE LIABILITY FOR
DEALERS WHO SHOULD HAVE KNOWN A CAR WAS A LEMON?

(more)
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d. "Last retail owner"

Under this bill, dealers are only required to provide
written notification to consumers if they knew that the vehicle
was reacquired as a result of a dispute with the last retail
owner of the vehicle, instead of if the vehicle has ever been
reacquired.

The car dealers have not provided any justification for
this seemingly inappropriate limitation -- if a dealer has
actual knowledge that a car was reacquired due to a warranty
dispute, should the dealer be allowed to conceal that fact, just
because the warranty dispute was with the original owner, not
with the last retail owner?

SHOULD THE "LAST RETAIL OWNER" BE LIMITATION BE REMOVED?

Should the required contents of the consumer notice be
substantially changed in the following ways?

a. Changes in wording

Under this bill, the consumer notice would be
accomplished by filing out a statutory form. That form
would state that the vehicle is a "factory buyback” due to a
"nonconformity" which "has been corrected", instead of
stating that the vehicle "was returned to the manufacturer
or dealer due to a defect in the vehicle."

Consumer groups believe that the present warning clearly
informs consumers that they are being a vehicle which was
previously returned due to a defect.

Motor Voters argues that the legal term "nonconformity"
is "confusing and carried far less import than ‘defect."
Consumers Union believes it is inappropriate to state on the
disclosure form nonconformity has been corrected, because it
minimizes the import of the fact that the car was returned
because it was defective.

(more)
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b.

Support:

(Speier)

Two different boxes

Under this bill, instead of consumer notice being
accomplished by use of a single declarative sentence, the
required statutory form would have two different boxes to
check, with each box being described by a sentence. One of
the boxes is for cars branded as "factory buybacks", and the
other box is for other cars returned due to a warranty
dispute.

Car dealers believe it is important for consumers to be
aware of the distinction between cars that were required by
the lemon buyback law to be reacquired, and cars which were
reacquired voluntarily to resolve a warranty dispute -- so
called "warranty buybacks.™"

Consumer groups believe this distinction further dilutes
the effectiveness of the warning, and that it is misleading
because dealers may voluntarily buyback the worst vehicles,
because the defects are so obvious, and the manufacturers’
liability is clear.

SHOULD THE REQUIRED DISCLOSURE IN PRESENT LAW BE
RETAINED, INSTEAD OF THIS BILL’S CONFUSING FORM?

California Motor Car Dealers Association

Opposition: Center for Auto Safety; Motor Voters; Consumers Union;

Consumer Attorneys of California; Consumer Action; Consumer
Federation of America; 13 individuals (identifying themselves
as owners or previous owners of lemons)

Prior Legislation: SB 788 (1989) Chaptered

SB 2568 (1991) Vetoed
SB 1762 (1992) Chaptered
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As amended on July 15, 1995
Hearing date: July 18, 1995
Civil Code; Vehicle Code
GEH:cb

"LEMON LAW"
CONSUMER DISCLOSURE

HISTORY

Related Pending Legislation: SB 1383 (Speier)

Assembly Floor Vote: Not relevant

Assembly Committee on Transportation Vote: Not relevant
Prior Senate Judiciary Committee Action:

This bill was scheduled for hearing on July 11lth. At the beginning
of the hearing, the author offered a number of significant
amendments to address many of the issues raised by opponents, and
raised in the committee analysis. As a result of the amendments,
the bill was placed out to print and back on file before testimony
was taken. The amendments made the following changes:

1) Deleted the bill’s cross-reference to the Vehicle Code

definition of "dealer", and returned to a broader definition of
"dealer", as in existing law.
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Deleted the "actual knowledge" standard, and returned to a
"should have known" standard, as in existing law;

Changed the trigger for the notice requirement from vehicles
subject to an "express warranty dispute" to vehicles requested
to be replaced because the vehicle did not conform to express
warranties;

Returned the notice language for vehicles required to be
replaced by the lemon law to the language required by existing
law, with minor modifications.
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5) Provided that the bill shall not affect any proceeding related
to vehicles reacquired prior to January 1, 1996.

The amendments removed the opposition of the Consumer Attorneys of
California, but did not remove the opposition of other groups.
Certain auto manufacturers came into opposition after the amendments
were proposed.

KEY ISSUES

1. SHOULD THE AUTOMOTIVE CONSUMER NOTIFICATION ACT BE REPEALED, AND

THEN RE- ENACTED IN A DIFFERENT FORM, AS DESCRIBED IN THE
BELOW LISTED "KEY ISSUES"°

2. SHOULD MANUFACTURERS HAVE THE FOLLOWING NEW AND MODIFIED
NOTIFICATION OBLIGATIONS WITH REGARD TO VEHICLES THEY REPURCHASE
PURSUANT TO THE LEMON LAW?

A. TO PLACE THE TITLE TO A RETURNED VEHICLE IN THE
MANUFACTURER'S NAME°

B. TO REQUEST DMV TO BRAND THE OWNERSHIP CERTIFICATE OF A
RETURNED VEHICLE WITH THE TERM "FACTORY BUYBACK? "

C. TO AFFIX A DECAL WITH THE TERM "FACTORY BUYBACK" TO A
RETURNED VEHICLE'S LEFT DOORFRAME?

3. SHOULD THE CIRCUMSTANCES UNDER WHICH A WRITTEN NOTICE MUST BE
PROVIDED BE CHANGED IN THE FOLLOWING WAYS?

A. SHOULD DISCLOSURE REQUIREMENTS APPLY ONLY TO VEHICLES
BREACHING EXPRESS WARRANTIES?

B. SHOULD DISCLOSURE REQUIREMENTS APPLY ONLY TO VEHICLES
REQUESTED TO BE REACQUIRED?

C. SHOULD DISCLOSURE REQUIREMENTS APPLY ONLY TO VEHICLES
RETURNED BY THE LAST RETAIL OWNER? i

4. SHOULD THE REQUIRED CONTENTS OF THE CONSUMER NOTICE BE CHANGED

(more)
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SO THAT THERE ARE TWO DIFFERENT BOXES TO CHECK -- ONE FOR CARS
BRANDED AS "FACTORY BUYBACKS", AND ONE FOR OTHER CARS RETURNED
DUE TO A WARRANTY DISPUTE?

PURPOSE

The purpose of this bill is to make it easier for car dealers to
comply with the requirements of the state’s lemon disclosure laws.

(more)
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Under existing law, there are three different statutes which affect
the obligations of car manufacturers and dealers regarding "lemons".

This bill directly affects only one of those statutes, the
Automotive Consumer Notification Act (Section 1795.8 of the Civil
Code), but to understand that Act, one must understand the other two
statutes.

The Song-Beverly Consumer Warranty Act (Section 1790 et. seg. of the
Civil Code) governs a number of issues related to defective consumer
products. Section 1793.2(d) (2) in this statute requires a motor
vehicle manufacturer to promptly replace a new motor vehicle or make
equivalent restitution, if the manufacturer or its representative
"is unable to service or repair ... \the vehicle\ to conform to the
applicable express warranties after a reasonable number of
attempts.”

The Tanner Consumer Protection Act (Section 1793.22) clarifies, and
expands upon, the basic lemon buy-back requirement in the

Song-Beverly Act. It defines "nonconformity" as a nonconformity
which "substantially impairs the use, value, or safety of the new
motor vehicle to the buyer or lessee." It also creates a rebuttable

presumption that a reasonable number of attempts has been made to
conform a new vehicle to express warranties if within 1 year or
12,000 miles: 1) the same nonconformity has been subject to repair
four or more times; or 2) the vehicle has been out of service for
repair of nonconformities for 30 days or more.

In addition to addressing lemon buy-back requirements, the Tanner
Act also imposes a lemon disclosure requirement for subsequent
purchasers of lemons. Section 1933.22(f) prohibits any person from
selling, leasing or transferring a vehicle which has been
transferred back to a manufacturer pursuant to the lemon buyback
provisions of the Song-Beverly Act or a similar statute of any other
state, unless: "the nature of the nonconformity is clearly and
conspicuously disclosed to the prospective ... \transferee\, the
nonconformity is corrected, and the manufacturer warrants to the new

\transferee\ in writing for a period of one year that the motor
vehicle is free of the nonconformity.

The Automotive Consumer Notification Act (Section 1795.8) expands
upon the lemon disclosure provisions of the Tanner Act, imposing
disclosure requirements which are "cumulative with all other

(more)
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consumer notice requirements", including the disclosure requirements
in the Tanner Act.

This statute places disclosure obligations on any person, including
any dealer or manufacturer, selling a motor vehicle that is known or
should be known to have been returned pursuant to the Song-Beverly
Act, or that is known or should be known to have been returned
because of a breach of warranty pursuant to any other applicable
law.

(more)

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE

2326



AB 1381 (Speier)
Page 7

Persons selling such vehicles must disclose in writing and prior to
purchase the fact that the vehicle was required to be returned to
the buyer. A dealer or manufacturer is required to "brand" the
titling documents of the vehicle with the following disclosure
statement set forth as a separate document and signed by the buyer:

"THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR MANUFACTURER
DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS."

This bill repeals Section 1798.5, which contains the entirety of the
present Automotive Consumer Notification Act. The bill adds two new
sections, to be placed in the Civil Code immediately after the
Tanner Act, which together are to be called the Automotive Consumer
Notification Act.

This proposed new Act is different from the one it would replace in
the following ways:

1) Manufacturers would have a new obligation to place the title of
a returned vehicle in their name.

2) The obligation to "brand" the ownership certificate of a vehicle
would be changed in two ways:

a) The obligation would be placed on manufacturers to
request DMV to place the brand;

b) The brand must use the exact words "factory buyback."
3) Manufacturers would have a new obligation to affix a decal with
the term "factory buyback" to a reacquired vehicle’s left
doorframe.
4) Dealers would be required to notify consumers that the vehicle

they are purchasing was returned due to a defect, only if:

a) The vehicle was reacquired by the vehicle’s manufacturer
in response to a reguest;

b) The request was made by the last retail owner;

(more)
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c) The request was made because the vehicle did not conform
to express warranties.
5) Instead of consumer notice being accomplished by use of a single

declarative sentence, the required statutory form would have two
different boxes for the consumer to check, with each box being
described by a sentence. One of the boxes is for vehicles
branded as "factory buybacks", and the other box is for other
vehicles reacquired after the last retail owner of the vehicle
requested its repurchase.

COMMENT

Should the Automotive Consumer Notification Act be repealed, and
then re-enacted in a substantially different form'J

This bill is sponsored by the California Motor Car Dealers
Association in order to "revise, reform, and expand" the lemon
buyback disclosure requirements of present law. The car dealers
believe that to make it easier for dealers to comply with the
disclosure requirements, and that as a result, consumers will be
better informed.

As it passed out of the Assembly, this bill was designed to
clarify what car dealers and manufacturers believe is the main
ambiguity in the lemon laws -- the definition of "nonconformity"
and the definition of a "reasonable number of repair attempts."
The Association of International Automobile Manufacturers (AIAM)
opposes the bill because it opposes having additional
obligations placed on manufacturers with regard to lemons unless
a bright line test is adopted for determining what a lemon is.

A number of consumer groups, and individual consumers, oppose
this bill. They take exception to the claim that it broadens or
clarifies current disclosure requirements, and argue that it
weakens and confuses what they believe are California’s already
inadequate disclosure laws. Motor Voter, the organization which
sponsored the original Tanner Act, writes:

"Because any state with a lemon branding/disclosure statute in

(more)
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effect invites auto manufacturers to dump lemons in its borders,
Motor Voters urges that California adopt language at least as
strong as that recommended in the National Association of
Attorneys’ General (NAAG) model bill. Some states ... have gone
beyond the NAAG bill to forbid lemons with a history of
life-threatening safety defects from being resold within their
state. North Dakota forbids any lemons from being resold within
their state. California should be moving in that direction, not
backwards."

The specific issues of dispute between the proponents and

opponents are discussed in the comments which follow.

Should manufacturers have the following new and modified
notification obligations?

The car dealers believe that, under present law, they do not
have enough information to know if a car they are selling was
reacquired as a lemon. They therefore do not know if required
disclosures should be made or not. The dealers believe that the
new requirements imposed upon manufacturers by this bill

(more)
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will make it much easier for car dealers to fulfill their disclosure
obligations, and that, as a result, consumers will be better
informed.

a. Placing title to the vehicle in manufacturers’ name

The car dealers argue that this requirement will help
track lemons as they get transferred back to the
manufacturer buy the buyer, and then get re-transferred from
the manufacturer to dealers. Automotive manufacturers
indicate that they do not oppose this requirement.

b. Branding title with "factory buyback"

The present statute does not specifically state that a
lemon’s ownership certificate must be "branded" with a label
indicating that the vehicle was returned to the manufacturer
under the lemon buyback laws. The statute merely states
that the manufacturer or dealer must include the
one-sentence disclosure statement "as part of the titling
documents" on a separate sheet of paper. Evidently, in
practice, this requirement has been implemented through
branding ownership certificates with the term "warranty
return."

The main controversy about this provision is the term
"factory buyback." Consumer groups believe that it is
"euphemistic." Motor Voters believe it is "fraudulently
misleading" because it "could mean a vehicle was repurchased
merely because the original owner failed to make payments,
or because it had been a rental." They are concerned that
"even the most dangerously defective vehicle, with bad
brakes or faulty steering, would be deceptively
characterized as merely a ’'factory buyback.’"

Consumer groups prefer either the term "defective
vehicle", which i1s recommended in the NAAG model bill, or
the term required by the previous version of this bill,
"lemon buyback.™"

Toyota raises concerns with the language that a

manufacturer "request" DMV to brand the title. This
language is not clear as to how DMV is to go about the

(more)
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branding the title, and as to what happens if DMV does not
brand the title or delays in branding the title. 1Is there
no remedy if DMV does not brand the vehicle in a timely
manner? Is the manufacturer prevented from transferring the
vehicle unless there is a brand? Toyota is concerned about
the latter interpretation because DMV’s "infamous
'sophisticated’ computer system ... is notoriously slow."

SHOULD A LESS EUPHEMISTIC BRANDING TERM BE REQUIRED?

SHOULD THE CONSEQUENCES OF DMV FAILURE TO BRAND, OR
DELAY IN BRANDING, BE SPECIFIED?

c. Affixing decal on doorframe

Although this provision imposes a new notification
regquirement, consumer groups are unimpressed. They believe
that a little sticker on the door jam is a meaningless
warning, and that it will only be used against consumers by
claiming that they should have been on notice that their car
was a lemon because it was affixed with the decal.

AIAM argues that this requirement is "impractical," and
that the bill should be amended to protect manufacturers
form liability for removal of the decal, once the first
repurchase has attested to its being on the car when
purchased.

Should the circumstances under which a written notice must be
provided be changed to apply to vehicles returned by the last
retail customer because the vehicles did not conform to express
warranties?

The car dealers argue that under present law, only cars deemed
to be lemons under the lemon buyback law, or similar laws, are
subject to the disclosure requirements. They contend that this
bill represents an important expansion of the notification
requirement, because, in addition to requiring title branding
and notice for lemon buybacks, it requires notice (but not title
branding) for any vehicle reacquired by the manufacturer after a
request by the last retail owner because the vehicle did not
conform to express warranties.

(more)
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AB 1381 (Speier)
Page 12

Consumer groups disagree with the car dealers’ characterization
of the bill. They point out that existing law requires notice
and title branding for any car which is reacquired because of
nonconformity to warranties under any law of the state. The
opponents argue that this requirement in existing law is much
broader than this bill’s proposed requirement for three reasons:

a. Under existing law, the warranties do not have to be
"express"

Consumers Union (CU) argues that vehicles reacquired
pursuant to an implied warranty also should be disclosed to
buyers. The applicable implied warranties under the Uniform
Commercial Code would be the implied warranty of
merchantability and the implied warranty of fitness for
particular purpose.

The car dealers respond by contending that implied
warranties are rarely applied to automotive purchases, and
that the express warranty limitation serves the purpose of
creating a clear test.

b. Under existing law, there does not have to be a "reguest"
that the vehicle be reacquired

Motor Voters argues that this provision "invites
manufacturers to evade disclosure simply by requiring the
lemon owner to sign a statement that the vehicle was
‘voluntarily’ repurchased by the manufacturer, who
generously ’‘offered’ to buy it back for ‘customer
satisfaction’ purposes, as a condition of the buyback."

Car dealers point out that this provision was amended to
cover all "requests" to address Motor Voters’ concern about
the previous language which covered warranty "disputes."

The car dealers believe that these arguments are overly
picky, and they assert that any car reacquired because of an
allegation that it was defective would be covered by the
amended language.

c. Under existing law, there is no limitation that the car

{more)

(800) 666-1917
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Page 13

Support:

Opposition: Center for Auto Safety; Motor Voters*; Consumers Union¥*;
Consumer Action*; Consumer Federation of America; Association
of International Automobile Manufacturers*; Toyota Motor
Sales, USA*; 35 individuals (most identify themselves as

(Speier)

was returned by the "last retail owner"

Opponents believe that this limitation is illogical. If
a dealer has actual knowledge that a car was reacquired due
to an allegation of a breach of warranty, why should the
dealer be allowed to conceal that fact, just because the
return request was made by the vehicle’s original owner, not
with the last retail owner?

Car dealers argue that there is no way they can know
that a car was returned at the request of prior owners.

Should the required contents of the consumer notice be
changed by having two different boxes to check for different
types of buybacks?

Car dealers believe it is important for consumers to be
aware of the distinction between cars that were required by
the lemon buyback law to be reacquired, and cars which were
reacquired voluntarily to resolve a warranty dispute -- so
called "warranty buybacks."

Consumer groups believe this distinction further dilutes
the effectiveness of the warning, and that it is misleading
because dealers may voluntarily buyback the worst vehicles,
because the defects are so obvious, and the manufacturers’
liability is clear.

California Motor Car Dealers Association*

owners or previous owners of lemons)

*Position has been reconfirmed after review of July 15th

amendments

{(more)

(800) 666-1917
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Prior Legislation:

SB 788
SB 2568
SB 1762

(1989) Chaptered
(1991) Vetoed
(1992) Chaptered

%k d %k %k ok %k ok ok ok k

(more)
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SENATE COMMITTEE ON JUDICIARY
Charles M. Calderon, Chair

BACKGROUND INFORMATION REQUEST
Measure: AB 1381

Author : Assemblywoman Speier
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WORKSHEET ON AB 1381 (SPEIER) ...THE LEMON BUYBACK BILL

2. THE PROBLEM:

Consumers unknowingly buy low mileage vehicles that were
previously repurchased from the original owners by the
manufacturer due to customer dissatisfaction. Some of these cars
and trucks, in cases documented by the DMV and the Assembly
Consumer Protection Committee, did not peform well for the second
buyers and, in some instances, the performance of these vehicles
attached) .

Current law requires that the dealer disclose to the consumer
that the vehicle was repurchased by the manufacturer if the
vehicle was bought back under the state’s Lemon Law--i.e., the
manufacturer repurchased the vehicle because it could not be
repaired after four attempts, or after 30 consecutive days or more
in the shop during the first year of ownership, or 12,000 miles.

However, a majority of manufacturer buybacks appear to occur
before the Lemon Law standards which lead to arbitration set in;
therefore, there is some debate over whether the buyback status of
these vehicles needs to be disclosed to the consumer, provided
that the identified defects did not substantially affect the worth
of the vehicle.

AB 3081 raises this policy question:Is it fair to the consumer
previously bought back by the manufacturer because of some
mechanical problem?

Furthermore, car dealers complain that they are sometimes not
aware that a vehicle which they may have purchased from another
dealer was once bought back by the manufacturer due to problems.

The solution: AB 1381 proposes that the buyback status of any
vehicle which had a warranty problem be disclosed to the next
buyer. For those vehicles that are deemed " lemons " under the
state’s Lemon Law, another state’s lemon law, or due to a court
ordered buyback, or are repurchased a a result of litigation, the
title must be branded as " lemon buy back " and the left door jamb
must be branded with a " lemon buy back " decal, in addition to
the written disclosure, signed by the manufacturer, dealer and
buyer. All other warranty disputes involving a buyback vehicle
would have to be disclosed to the buyer, but no branding would
take place.

Additionally, the bill clearly disallows a sales tax refund to car
manufacturers who buy back a vehicle, unless the vehicle was
repurchased under the Lemon Law. Current law restricts refunds to
lemon buybacks, however, the law is somewhat unclear on this
point.

Background

(800) 666-1917
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The Assembly Committee on Consumer Protection, Governmental
Efficiency and Economic Development investigated the problem of
undisclosed, " recycled lemons " last year. The committee held a
hearing and produced a final report, Bitter Fruit, which is
attached. The DMV has also accussed General Motors and Chrysler of
selling lemon vehicles without disclosure. GM, without admitting
guilt, paid DMV $330,000 last year while several GM dealers
settled with DMV for penalties that totalled in excess of
$100,000. Chrysler and DMV appeared before an administrative law
judge in February 1995--a decision should be forthcoming soon.

Important,

The attached letters from vehicle manufacturing associations to
Frank Zolin, DMV, provide a candid look at why the issue of
recycled lemons is of major concern to dealers, manufacturers,
consumers and the DMV. There is strong support for the proverbial
"Bright Line " legislation so that consumers will be informed and
manufacturers and dealers will be clear on their responsibilities.

Amendments,

The attached amendments are due back from Counsel on 6/14(9a.m.) .
The amendments address the concerns of consumer groups which
wanted to be sure that the buyback measures were recast in the
Civil Code, as opposed to the Vehicle Code. The bill also provides
for civil penalties--this provision was amended in on April 26 to
remove the conerns of consumer groups.

The amendments also close two loopholes, as follows:

#3(c) " lienholder " is added to ensure that a buyback to assist a
finance company such as GMAC would be covered--i.e., the 4/26
version of the bill was limited to dealers...

b

#3 (c) branding provision is strengthened by specifying that a
vehicle registered in this state which is repurchased and is to be
branded, must be branded prior to exportation...the 4/26 version
of the bill directed that branding occur prior to
resale--obviously, a buyback car could be resold in another state
where California law owuld not apply--this amendment closes this
loophole...

#1793.24(c) ...amendment adds clarity regarding who gets a copy of
the disclosure form...

(800) 666-1917
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL (NAAG)
RESOLD LEMONS MODEL LEGISLATION
DRAFT 11/1/91

PRODUCED BY NAAG WORKING GROUP ON RESOLD LEMONS

From NAAG Model Bill:

"Buyback vehicle" means a motor vehicle which has been
replaced or repurchased by a manufacturer, its agent, or
authorized dealer, as the result of a court judgment, a
determination of the ([New Motor Vehicle Arbitration] Board or a
program, or any voluntary agreement entered into between a
manufacturer, its agent or a dealer and a consumer that occurs
before or after a dispute is submitted to a court, the Board or a

program. "*

From NAAG "Summary of provisions":

"If voluntary buybacks were not included in this definition,
manufacturers would be able to avoid the disclosure requirements
by entering into voluntary agreements with consumers to buy back
or replace those vehicles which are the most seriously defective
and would be most likely to be adjudicated as Lemons. Subsequent
consumer purchasers would then have no knowledge of the 'Lemon'

history of these vehicles."

"Some manufacturers may argue that the use of the phrase
'Defective Vehicle Buyback' is not fair or accurate because
vehicles are also bought back on a 'goodwill' basis which are not
defective. The working group is not convinced that vehicles
which are free from any alleged defects are routinely repurchased
by manufacturers and dealers. If there are goodwill repurchases,
the numbers are not significant."=*

* (Emphasis added.)

(800) 666-1917
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"TOP 10" CONSUMER COMPLAINT LIST °

Automobiles
Contest/Sweepstakes
Credit

Home Repair/Construction
Mail Order

Telemarketing

Retail Sales

Furniture

. Landlord/Tenant

0. Subscriptions

= V0O QUL W -

These results come from an informal 1993-94 nationwide survey conducted by the National
Association of Attorneys General.
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. _ Sponsored by Attorneys General
Richard Blumenthal and Paul Van Dam

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

.

Adopted
Winter Meeting
December 4-7, 1991
Fort Lauderdale, Florida
RESOLUTION
MANDATORY DISCLOSURES IN THE RESALE OF LEMON VEHICLES
WHEREAS, at least 50,000 vehicles with serious safety defects or non-conformities are

repurchased by manufacturers or dealers annually through arbitration, litigatdon or through
serdlements as a result of the various state lemon laws; ‘and

M~
. >

WHEREAS, with an average purchase price of $15,000 per automobile, lemon law &
buybacks represent a potential $750 million loss; and ol
o

o

WHEREAS, many of those vehicles are subsequently resold at auction or by used car <
dealers and thus recycled back into the marketplace, back onto the streets, and back into repair W
shops; and O
%

WHERFAS, many states do not have adequate legal protection for the unwitting 7
consumer purchasers of lemon iaw "buyback® vehicles; and %
|_

WHEREAS, the fact that the vehicle is a manufacturer or dealer "buyback” vehicle is E
material to any subsequent sale of the vehicle; 5
<

NOW, THEREFORE, BEIT RESOLVED THAT THENATIONAL ASSOCIATION %

OF ATTORNEYS GENERAL: Ll
1) encourages the adoption of legislation or regulations in each state that: ™

: ‘ S

a) provides for disclosure of the fact that a vehicle has been repurchased by a ‘:,::

&

manufacaurer or dealer for the protection of consumers; and

b) contains a disclosure provision which requires that notice be placed clearly
and conspicuously on the vehicle, on the contract and on the title; and

c) requires that pertinent information on buyback vehicles be reported to and
recorded by state motor vehicle departments; and

" 2311



2)

3)

d) requires state motor vehicle deparuments to carry forward all previous lemon
law dtle brands or stamps on all new gtes issued: and

e) provides for récovcry of actual damages, exemplary damages and attorneys'
fees, where appropriate, by consumers injured by violation of the statute; and

supports parucipaton in a multistate database network which would allow the
interstate tracing of vehicles with branded titles; and

authorizes its Execudve Director and General Counsel] to make these views known
to all interested partes.

(800) 666-1917
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FROM: NRARG (202)628-0435 TO:CT. CONPROT. NOV -4, 1991 6: 19PM

BACKGROUND STATEMENT

In a recent letter to state Attorneys General, the Center for Auto Safety reported that
50,000 vehicles are repurchased annually as a result of lemon law arbitration or litigation.
‘These figures do not include the vehicles which are returned to the automobile manufacturers
through voluntary settlements in order to avoid potential arbitration or litigation. There have
been numerous reported instances where these vehicles are then resold without disclosure to
consumers.

Not all states have specific requirements regarding disclosure of a vehicle's lemon history
and even fewer require that the vehicle's title be stamped or branded to indicate that it is a
lemon law buyback. In those states where disclosures are required on the vehicle or the title,
lemon vehicles can easily be transported to another state which has no such requirements and
a new title can be obtained without the lemon disclosure. Even in the states where disclosure
is required, there is currently no tracking system which could be used to determine if vehicles
- coming in from other states are lemon law buybacks.

For these reasons, it is believed that legislation which would establish uniform procedures
among the states regarding disclosures, title branding and reporting of lemon law buybacks
- would be the most effective way to address this problem. The attached resolution supports
mandatory disclosures in the resale of lemon vehicles in order that consumers will become more
fully informed about the history of the used cars they purchase.

P.@2

(800) 666-1917
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NOTE

The attached prototype is draft legislation governing the resale of lemon law buyback
vehicles for your review and consideration. This model resold lemons legislation, designed to
mandate disclosure to consumers of a used car's lemon history, was prepared by an informal
working group of assistant attorneys general listed below. What follows is a one page executive
summary of the provisions of the prototype statute, followed by the prototype statute itself. Also
atlached is a more extensive analysis and commentary on the prototype law written by the
working group. These materials are included for your information and can be used as a
reference point for your own legislative initiatives.

The informal NAAG working group on resold lemons was comprised of Connecticut
Assistant Attorney General Garry Desjardins, California Assistant Attorneys General Herschel
Elkins and Susan Giesberg, Florida Lemon Law Arbitration Program Executive Director Phil
Nowicki and Deputy Director Jan Smith, Illinois Assistant Attorney General Deborah Hagan,
Indiana Assistant Atlorneys General Steve Taterka and Joel Lyttle, Minnesota Mediator Bob
Marcroft and Assistant Attorney General Tracey Smith, Missouri Assistant Attorney General
Dan Doyle, New York Assistant Attorney General Sandy Mindell, Ohio Assistant Attorney
General Ted Barrows, Tennessee Public Information Officer Leigh Ann Apple, Utah Assistant
Attorncy Genera] Sheila Page and Consumer Information Coordinator Jo Brandt, Vermont
Assistant Attorney General Jay Ashman, Virginia Assistant Attomeys General BEd Nolde and
Prank Seales, Washington Lemon Law Administrator Richard Hubbard and NAAG Business
Regulation Assistant Counsel Emmitt Carlton.
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By BETH REINHARD '

: Palm Beach Post Staff Writer -

.. :More than 3,000 drivers have unwittingly
bought used ‘cars that previous owners discarded
under I‘Iondas lemon law because of chronic
problems .

Slale Iaw rcqmrcs manufacturers and dealers to
provide disclosure forms warning the next buyer
_that the cars were returmed and the reason why.

. But a two- -year investigation by state lemon law
offcmls found that since mid-1992, only G percent of
.3,400 buyers of resold lemons are known to have
sreceived the disclosure forms.

% #4Qt's a horrible track record,” said Phil Nowicki,
. e~<cc1;lnve director of Florida's lemon law program.

The Florida Attorney Genegal's Office, which is
“responsible for enforcmg the 7-yegr-old lemon law,
has neyer prosccutul s=nanufacturer o”'dealer for

"', . E‘A KENNEDY I/Slal P}\otographer

~flison Deem says her 1992 Mazda. Protege ‘'wouid :"

o) ¢ ‘t from third gear back into second on |gs;‘own
WH( BUYS SECONDHAND LEMONS? GA

. .DO.YOU OWNA LEMOW

h'Desplte a state law, few used-car bu

yers are told thelr cars hlstory

resclling faulty cars to unsuspectmg buyers,- or
imposed fines'that could range from $1 000to. :

|LAUNDERED|-

‘ton; when contacted by Tie Palm

F
30

"‘.,Q‘{::G
It} NS}

LEb

-$10,000.
"I really bought a lemon?"

asked Thomas Vinci of 3oca Ra-

Beach Post. ""They told me there
was no problem with it at all.”

. "We bought that car for our
daughter’s 16th birthday," said
Elizabeth Freedman of Parkland in
Broward County, whose husband
works in the state attorney gener- .

law.

“They said it was Just a trade n,’
Torocco of Cape Coral.

said Philip '
m(‘

e g

' o 4 R TN R S R RTY TR
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| LEMONS

‘From 1A

- Florida's- lemon law program
'has ordered $60 million in refunds
-or- new vehicles for consumers
sifice it was created in 1987. But

h2 people who buy those lemons-

‘when they are resold are stuck
~with them.

- «"“We've putalot of energv into
Jle:lpmg the first owner of a lem-

«t?

jon;” Nowicki said. “Now we have

to figure out how to help the
second owner.” -

I Since mid-1992, when Florida
began requiring disclosure forms,
about 8,000 people have com-
plained to either the state program
oL “similar ones run by manufactur-
‘ets that they had cars with persis-
tent problems. The state esti-
qnates 3,400 of those were

~«declared lemons .and eventually

areso]d as used cars — about 1,400
4n Florida and 2,000 elsewhere.

¢ “The law requires dealers sell- .
: un’g those cars to give buyers dis-

Klosure forms to sign and then

‘end copxes back .to the -state.’.

{Florida can't enforce that in other
‘states, however.
{- But for the 3,400 resold.lem-

- fons the state has rec 1ved only

B T

200 forms.

Consumer advocates call the
practice of reselling lemons with-
out disclosure forms “lemon laun-
dering” and say it happens nation-
wide. The Center for Auto Safety,

"a national consumer, group, esti-
.mates 50,000 lemons are ‘resold .,

every year, usually without forms.

“The center’s executive direc-
tor, Clarence Ditlow, said he be-
lieves manufacturers and dealers
deliberately conceal a lemon’s his-
tory because it would lower its
resale value. The cars are some-
times showcased as demos or for-

" mer executive cars.

“If they told the person the
truth about the car, they'd have to
knock $3,000 or so off the price,”
he said. “That comes to $150 mil-
lion a year. ... It comes down to
economics, plain and simple.”

The auto industry denies that

.it withholds disclosure forms from

used-car buyers. Manufacturers
say they are filling out the forms
and transferring them with the
cars. Used car dealers say they

‘provide the forms to buyers.
“We have a thorough policy in -

place that requires disclosure of all

. reacquired vehicles, 100 percent
_of the time,” said John Harmon,

Ways to help

;second owners of lemons

‘ .spokesrnan for F ord Motor Co.

Nowicki, however, said his re-
cords show disclosure forms miss-
ing for cars of all makes.

A lemon may not go directly
from manufacturer to, used-car
dealer. It may go to an. auction,
wholesale distributor or other
dealer before it lands in the used-
car lot, and Florida's law doesn't
require manufacturers to track the
form along the way.

“Somewhere the form is. fall-
ing between the cracks, and there
are many cracks,” said F, Thomas
Longerbeam, government affairs
manager for the Amercan Auto-
mobile Manufacturers Association
in Tallahassee. “Is it the manufac-
turer, the dealer or the post office?
I don’t know.”

Toyota Motor Sales sells all its
Florida lemons through a Texas
auction, said LaStanja Baker, dis-
pute resolution manager. The auc-
tion sends Toyo® a copy of the
disclosure form with the signature

of the buyer — usually a wholesale

distributor. The company doesn’t
follow the form beyond that. -
“That’s the best we can do,”

_Baker said.

And the next buyer?

(800) 666-1917
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PROTECTIONS VARY

THESE STATES BRAND TITLES: Al

4 'THESE STATES REQUIRE DISCLOSURE FORMS ON ALL
Connecticut, Florida, Georgia, - °

fRESOLD LEMONS: Arkansas,
New

Y. 1\‘4 WL NS Sy
"/ e vom‘lpm.-rgn T

Florida has been unsuccessful in several attempts to require “title
branding,’ which shows a vehicle has been returned under the
-lemon law. The branded title shown above is from Vermont. Florida
does require that buyers receive a disclosure notice when they buy
. the resold lemons on used-car lots, but state officiajs believe 19 out
: . of 20 buyers never see the paperwork.

. Indiana, lowa, Louisiana, New Jersey, New York, South Dakota, I
g - -Utah, Vermont, Washington and Wisconsin. :

: Other’ states: Have le mon Iaws but do not requ1re dlsclosure forms
on exery resold lemsn-law vehicle, ; P
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: But for the 3,400 resold lem- revamred veh:cles 100 percent ] -
- fons, the state"has received only of the time,” said ]ohn Harmon, ... f\_“d the next buyer? ..... - s
o STl R Feil el k] 5::_'7..’*’-‘!'-"‘.‘,‘-"?" re e Fpe oo T .- - ' Severa] Unkno“ln IemOn 1
owners, such as Vinci, Freedman

and Torocco, said their cars are
running fine. But others describe
the same problems that prevxous
= owners reported. -
Wilma Misla of North Mlaml
Beach said her 1991 Chevy makes

{+ a grinding noise when she brakes-

and leaks brake fluid. A West Palm
Beach couple who owned the car.
before her also had brake] prob-_
:-lems "and. got - their. money back

. under the lemon law. - T TR
17 <“I've been: wondenng why I

was hearing these noises,” said
~Misla, a widow.with two. teen-
agers. “I'could be nskmg my hfe
and my kids’ lives.”
.. The state won't even con51der
a lemon-law ‘complaint- until the
owner has-tned at least four tlmes
to get the car fixed, C
"Theres no reason that the
fifth time is the charm,” said Dit-

low, of the Center for Auto Safety. .

“You would think that on the
fourth time, they took off the
gloves and really tried to fix it.”
Auto industry representatives
said all lemons are repaired before
they are resold. They also said the
reported problem isn't always a
defect, let alone a dangerous one.
“We've taken back cars be-
cause the owner didn't like the
-wind noise when the rear windows
were rolled down,” said Baker, of
Toyota. “A lot of times the prob-
“lem is just customer perception.”

Tough to enforce

Florida's lemon law calls for a

. $1,000 fine for failing,to provide a

disclosure form, .but.if that viola-

tion: is considered an unfair and

deceptive trade practice, the fine
could be $10,000 per offense.

- Attorney-General Bob Butter-

; -worth called"‘the -disclosure re-

* quirement a “lemon” because of

1

(800) 666-1917
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'-x.(-v}mumer “Reports - documented -
< [ ™hat manufactyrers resell lemons’

N s g

Tihe  difficulty of enforcing it
+ Nowicki-has met several times

“with Butterworth's staff to discuss
i~ —he problems, -~ -

~—

+o0 do_something that gets. their
- CattenTon. e .

'F ;.—p-'.-..'-._ -

 >guse 60:
“Ather states.

“That's a problem that needs to
i LY aadresseq with national track-
i i=ng of lemon-law cars, consumer

Zaagdvocates . Say. - -Two -years" ago,

“in- stazes With less stringent dlsclo-
SRyre - eqmrern ents. :

“IZyou have a weak lemon law a

'.'-‘:\.u will be a dumping ground, "
_ -\q;c Rosemaiy Shahan, president
i Mctors Vaters, a safety group.
Lewis Galdfarb, assistant gen-
+ E5xra) counsel for Chrysler — one of
=Ne az10makers cited by Consumer
’:'PDG'TS — denjes manufacturers
== 0 sKirt strong lemon law
813s “Ates.
e 51m My sell cars where the
m=arket is,” Goldfarb said.
Four states have penalized
n‘a:‘::.Z'ICturef s or dealers for re-
==liizz lemorns to unwitting buy-
&2 ~s. California and Washington
7 -= ~ve dned General Motors 2 total
¢- 8£20,000, while Pennsvlvania
a=-=ag New Yori have fined Chrysler
T*=ore than $2 million. California

; &g “Washington are. also suin
‘ Q&—ealyshlps : g

“Man ufacturere w111 dc:t'whatT

~*“We're. not _going to 1gnore_'
ths, "Nowicki said. “We're going.

t' S&Batit's: xmposs1b1e for Flonda .

53" emforée: disclosure™ require=""
-Tments ON'Mogt of its lemons be-

Percent .are resold mf-"_

Lawson

o LA

‘We have a thorough
policy in place that '
requires dlsclosure
of all reacquired
vehicles, 100 -
percent of the time.’

Ford Motor Co.

. House committees — béfore ime*
.. Tan out. But consumer: advocates
.- were .pleased that, finally, car in®.

o

“.JOHN HARMON -

they -can get away with,” Dltlow ‘

said. .“One they're caught they

.tend to clean up their act. a°

"‘Title branding’

‘How can used-car buyers be
protected? State officials and con-
sumer advocates suggest stamp-
ing a warning on titles of cars
declared lemons. But legislative
proposals to require “title brand-
ing” in Florida have fizzled at least
five times since 1988.

Under title branding laws,
which have been enacted in 13
states, a car’s title is stamped to
say something like “Important:
This vehicle was returned due to
nonconformity pursuant to Chap-
ter 681, Florida statutes.”

When the car is resold, if a
lemon-law disclosure form is not
provided, the buyer or lender
might notice the branded title.

“Title branding.-.would .do
something about cars thatikare not
fit to be on the road,” ' said* Rep Al

. Nowicki said,

* to'title branding.
torically- opposed title branding,'®
- .lemon.law and their titles should !,
" be clean. -Furthermore, mdustry

. representatives point out that buy-
- ers who finance ‘their cars’ nevem

crmtnbuted fo t}zﬁi report.

U g™ annr-um
—

sponsored a title-branding b111!%{5".'3"'{'"E
died this year. iy
This year’s bill, cosponsored in
the Senate by Robert Wexler, D3:
Boca Raton, made it farther tha.d_
_.any previous measure-— through-
one Senate comrmttee ‘and- two .

dustry representatives-had agreed M

, ’
ol

.XT -

* The automobile lobby: has’ hns-——' -

arguing that cars usually are fixed -
after they are returnéd ‘under the® .

see the title — banks do. =
Longerbeam, of the Americar
Automobile Manufacturers Asso-
ciation, also questioned whether':
the cost of branding titles is worth:
it, since lemons are a small minor-i
ity of the 1.2 million used cars sold:*
by Florida dealers every year. ..
“You don't have a great, earth-:
shattering problem out there, "
Longerbeam said. “How 'much do
you spend to protect that mmor-
ltypn ‘___
But NOWlel and consumer ad- :
vocates say title-branding and ena,
forcement of disclosure require=
ments is worth it. .i
“As a matter of faimess,™
“you should know!
what you're getting.”
|

Staff librarian Michelle Quzgle;v.J
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DEukdl. . been glven a state-

reported no problems

flust: bemg nit- p|cky :
. ALLISON.DEEM, 23 . ST

* Secretary, Jupiter
Car. 1992 Mazda Protege

Deem bought a 1992 Mazda at “Jupiter. 1

15 r~vDodge/Mazda four months.ago.i'’| thought, ...

WHO Buys SECONDHAND LEMONS?
5 Using computer databases from the state lemon law program and current Florida vehicle 3
© registrations, The Palm Beach Post contacted a dozen people who bought used-cars whose
orlglnal owners had returned the cars under the lemon taw. Of those contacted, only one had '
required form that disclosed the car’s history. The Post did nottell the buyer of i

a car's specific defect listed in state-records untll the buyer described any problems Several !

SIS B (i1

o!.Wow what a cute Ilttle car! ""'Deem said. “Thtey- i

1 Amade it sound Ilke the former owner was just

bemg nit-picky."

Hardly, responded the car s ﬁrst owner,
Josephlne Graceffa of Tequesta. She had
returned the car because of continual
transmission problems.

| was scared to puli out into traffic in that

Gar,** Graceffa said. ‘'l don’t see how they could '

have sold it to someone else."

The sales manager at Jupiter Dodge/Mazda,
Reggie Levine, said he told Deem the car was a
“buy-back,’’ though Deem said he didn't explain
it was bought back under the lemon law. Levine
said he ‘““wasn’'t aware of the disclosure form,"”

When she was contacted by The Post, Deem
said she sometimes felt the car clunk into first
gear or move from third back into second on its
own.

After her car broke down on Dixie Highway
two weeks ago, the dealership replaced her car
with a 1995 modet at no additiona! cost.

| feel | deserved it because they sold me a
car that wasn’t dependable,’’ Deem said. ‘They
stabbed me in the back.”

‘I could be risking my life.’
' WILMA MISLA, 38

Cosmetics Instructor, North Miami Beach
Car: 1991 Chevy Lumina

Misla said her 1991 Chevy makes a grinding
noise when braking and leaks brake fluid. She
didn't know that the West Palm Beach couple

TN Wﬁ%‘“"q*... 14

S
ot

MARK WAUBEI\/SIaﬂ Graphlc

.who owned the car before her had recurnng

" brake problems and received a full refund; under

" the lemon law. . e e T oy T ’
H've been wonderlng why | was, heanng :

‘these n0|ses sald Misla, a widow and mother '

of two. . 7ot o

sl ey ".jinl'l' 3..\.-'- ""‘.,"'-"‘—'"
Joe Dotson used- car sales manager at Kelly 7,
= "Chevrolet i’ Fort LauderdaleF 8aid he never"“‘“.i,
“ received a disclosure form when he bought '
Misla's car at the Florida Auto Auction of; .~
Ortando. A spokeswoman for the auction’ s i
owner, Manheim Auction in Atlanta, declined’
comment. (Note: The auction companies and
The Palm Beach Post are owned by Cox ;' -
Enterprises of Atlanta.)

et

‘There wasn’t anything o
wrong.’ e
GERMAN VEREMEYCHIK, 33 T
Jeweiry maker, Boca Raton oA

Car: 1992 Mitsubishi Expo :
Veremeychik has noticed -

something that doesn't 0
i seem to work properly: his Y
speedometer. o

*“It says I'm going 45, 5
§ but | feel like I'm going
faster,”” Veremeychik said. i
He has not taken it in for "
service. ' _ .
- As it turns out, his car i
was previously owned by a
Tampa resident who

Veremeychik reported a speedometer. .
problem as well as other ¢

defects and got his money back under the i
lemon law. "The dealer said the car was a trade 5
-in and there wasn't anything wrong W|th it, e

Veremeychik said. 5!
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1. Customer = ~ shop at least three time:
buys anew ... = _ -“@ <within first 18’ months or
car from a_ T ‘:’4 000 miles’s %

‘dealer.™ "

" 9: The manufacturer sells the car at auto
auctions, to wholesalers or another dealer.

3. Owner contacts manufacturer, whié m
- another attempt to repair the problen’E

10. The car ends up in a used car lot,
where it is sold as a used car. Only 1 in
20 buyers ever sees the paperwork

4. Car owner applies for arbitration umder
«dentrfymg the caras a lemon. - g

Florida's lemon law program orthrou@ th

“manufacturer's own program <
5.75 percéhtr
owners in §¥ate
program 2
8. The manufacturers say percent in
they make another attempt g:'gfg!;l;?::rers

refund c%e®
.

1o repair the car.

7. But somewhere after this
point, the paperwork almost
always disappears ... Along
the way are several stops

‘where everyone has a .

. - - financial incentive not to

. disclose the previous -

problems with the car, which -

would lower its resale value. - -

6. The caris declared a “non-
. conforming vehicle” — that -
means a lemon. State law
requires ‘that disclosure form ol
.- accompany the vehicle if itis ~ (™
- resold. That way, a usedcar " {
buyer-knows it was a lemon.
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BA  THE PALM BEACH POST . SUNDAY, JUNE 18, 1995,

. - - . How Do You KNnow? .

i yoJ ‘bought a used car that you suspect may have been returned

under Florida's lemon law, obtain a ‘resold vehicle reporting’ form by
»« calling (904) 488-4830 or writing to the Florida Attomey General,
cLemon Law Section, The Capitol, Tallahassee, Fla.,.32399- 1050.
; i J After the .office receives the form, it will notify you whether it has
‘ : mformatlon about your car.-

N EEERT PROBLEMS, PROBLEMS -

iy K ] | The 20'(‘ars' 'most hkely to apply to Florida's lemon1aw program" and

1= ]71'the most common reported defects. This Is a weighted rankmg that
‘' takes into ‘consideration how common a particular model i |s in overall_
] "Flonda reglstratlons

[ o o

.
b S T

. “'VEHICLE - MOST COMMON DEFECTS
| 1. Eagle Premier = Front-end noises
: —.--2. Volkswagen Passat * Power windows and locks
j { %3, Jaguar XJS - | --.. Lights and waming devices
i “ .4, Mazda RX7.., . - Stalls when air-conditioning is on,
{ ; -5, Hyundai Sonata Air-conditioning, seat belt design
11 6. Mercury Capri Convertible top leaks, charging system
~- 7. Hvundai Scoupe Transmission and clutch
- 8. Mercedes-Benz 400/420 Front end vibrates and shimmies
i I 9. Dodge Ramcharger Rear door leaks water ) '-Q')J
ho| 10. Volkswagen Jetta Exhaust and emissions; sluggish S
‘ i 11. Pontiac Firebird Water leaks, engine races %
IRE ..12. Mazda Navajo Front end vibrates, makes noise N7
{¥113. Chevrolet Camaro T-top/hatch leaks, rear axle =
i ~114. Chevrolet Corvette " Hard to start, oil leaks =
: N ~15. Mazda 929 Engine and wind noises E
| »-16. Mercedes-Benz 500/560/600 Front end, steering wheel —
i : L
. [ 1 vibrates ) =
g 3 -17 Jaguar XJ6 Loses electrical power, stalls =
, '~‘18 Jeep Grand Wagoneer Engine hesitates, runs rough s alebsadiy <
[ 219. Dodge Ram Truck Poor mileage, gas leaks 2}
: 20 Volkswagen Cabriolet : _ Lacks power 8
-
|:.How To AvoIb LAUNDERED LEMONS =
MR Listen for terms such as ‘repurchased.’ ‘reacquired’ or *bought :s:.
Jback’ that could signify a car was returned under a lemon law “.‘l
:program. .-:

JH Contact the- previous owner of the used car, who should be

listed on the car's titlé at the dealer's office.

4 Be wary of a used car with low mileage or designated as
executlve car’ or ‘demo’ — there may be another reason for the low

“mieage.. " 7"

xl Watch out for a car that was shipped from another state states |
‘consumer laws don't cross boundaries.

‘M Ask for the car's repair orders.

‘il Buy cars with a warranty from the dealer or manufacturer not

> Xhose marked 'as is.

> M Read all documents before you sign them and get copies.

- T:SOURCE Consumer Reports, Motor Yoter Press: Florida Attomey General's Office

'-‘ﬁ‘l"‘.".";';’_! D,D!bcvn.-lituqn
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CALIFORNIA
MOTOR CAR DEALERS
ASSOCIATION

GOVERNMENT AFFAIRS OFFICE
915 L Street, Suite 1480, Sacramento, CA 95814
916/441-2599 * FAX916/441-5612

May 15, 1995

The Honorable Curt Pringle

Chairman, Assembly Appropriations Committee
Room 2114

The State Capitol

Sacramento, CA 95814

Re: A.B. 1381 (Speier) Warranty Buyback Disclosure
Position;: SUPPORT/SPONSOR
Hearing: Wednesday, May 17, 1995, Assy. Appropriations Comm.

Dear Curt:

The California Motor Car Dealers Association (CMCDA) is a statewide trade
association that represents the interest of over 1400 franchised new car and truck dealer
members. CMCDA members are primarily engaged in the retail sale of new and used
motor vehicles, but also engage in automotive service, repair, and parts sales. We are
writing today to register our support for A.B. 1381, which would revise and expand the
Automotive Consumer Notification Act.

The Automotive Consumer Notification Act [Civil Code Section 1795.8), as
presently worded, requires dealers and manufacturers to brand the title of “lemon”
buybacks and disclose to the subsequent purchaser the fact that the vehicle was previously
returned because of a defect. However, the "triggering language” presently contained in
the Automotive Consumer Notification Act (“"any dealer or manufacturer, selling a motor
replaced or required by law to be accepted for restitution by a manufacturer due to the
inability of the manufacturer to conform the vehicle to applicable warranties) does not
provide an objective standard for determining what constitutes a “lemon” or when that
fact “is known or should be known.” In the absence of an adjudication by a court or
arbitrator, or some other “bright line” standard, reasonable minds may, and often do, differ
on whether any particular vehicle has a nonconformity that substantially impairs its use,
value, or safety and, what constitutes a “reasonable number of repair attempts”.

LIS - 11b

Headquarters ® 420 Culver Boulevard. Playa del Rey, California 90293 * 213/306-6232 ® FAX 213/301-8396

LU

(800) 666-1917
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May 15, 1995
Page 2

A.B. 1381 is intended to remove all of the ambiguities contained in the current
Automotive Consumer Notification Act; provide clarity and predictability to present title
branding requirements; and, broaden current buyback disclosure requirements. In
addition, A.B. 1381 would require manufacturers to provide proof of title branding in
order to obtain a tax refunds from the Board of Equalization for a “lemon” buyback .-

We urge your “Aye” vote on A.B. 1381 when it is heard before the Assembly
Appropriations Committee on Wednesday, May 17, 1995. Should you or your staff have
any questions or comments, please do not hesitate to give me a call.

Very truly yours,

Peter K. Welch
Director of Government
and Legal Affairs

PKW:a

cc: The Honorable Jackie Speier
Members of the Assembly Appropriations Committee
Consultants to the Assembly Appropriations Committee
Ralph Simoni, California Advocates, Inc.

(800) 666-1917

LEGISLATIVE INTENT SERVICE

~
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MOTOR VOTERS

1500 West El Camino Avenue, Suite 419 ® Sacramento, CA 95833-1945 ® Tel: 916-920-5464 ® Fux: 916-920-5465

June 12, 1995

Honorable Charles R. Calderon
Chairman, Senate Judiciary Committee
Room 4039

State Capitol

Sacramento, CA 95814

Re: AB 1381 (Speier), sponsored by California Motor Car Dealers Association:
OPPOSITION

Dear Senator Calderon:

Motor Voters is a non-profit, non-partisan auto safety organization founded in

- Lemon Grove, California in 1979. Motor Voters is coordinating a national effort to curb

illegal "lemon laundering" of defective, often grossly unsafe vehicles.

Motor Voters is opposed to AB 1381 (Speier) because it would weaken existing
California law regarding the disclosure of lemon vehicles. It would create new loopholes
and weaken private remedies available to victims of lemon laundering.

AB 1381 is quite similar to another measure, also sponsored by the California Motor
Car Dealers Association, which was vetoed by Governor Deukmejian in 1990. A copy of
his veto message is attached.

At the time, the DMV had initiated an investigation into lemon laundering by GM
and 34 GM dealers. That case resulted in GM’s paying a $330,000 settlement, and the
DMV’s suspending the licenses of several dealerships.

Currently, the DMV has a case pending against Chrysler for the same practice.
Chrysler has already used the existence of this bill in an attempt to bolster its defense.

Manufacturers and dealers have repeatedly tried in other states to weaken disclosure
laws, without success. Instead, the trend has been toward strengthening protections in this
area. Currently, 37 states have enacted lemon disclosure laws. If California passes AB 1381,
our state would become a dumping ground for lemons from states with stronger statutes.

(800) 666-1917

‘/ LEGISLATIVE INTENT SERVICE
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MOTOR VOTERS
AB 1381: OPPOSITION

Members of the Assembly Transportation Committee voted unanimously to close
the loopholes and restore the penalties. However, the industry language, taken as author’s
amendments, does not accomplish those goals.

Proponents claim that the bill is good for consumers because it would require
disclosure. However, disclosure is already required under existing law--for all lemon
vehicles bought back under California’s lemon law or a similar statute in another state.

Proponents also claim the bill is good for consumers because it would require
branding on the lemon vehicles. However, the brand would not be on the windshield, as
other states require. Instead, it would be on the door jam, where it is likely to go
unnoticed. Thus, the branding would likely end up being used against unsophisticated used
car buyers, to allow dealers the defense that the consumer should have known the vehicle
was a lemon.

Finally, the bill eliminates existing penaltiés for fraud in lemon laundering cases.
Motor Voters strongly urges that the legislature not adopt this bill, which would

allow criminal misconduct to go unpunished.

Respectfully,

%Miﬂ«a&%

Rosemary Shahan
President

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE
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CLARKSON & BOATMAR /I_SB\C)\P'& O

A Professional Law Corporation

1305 MARSH STREET TELEPHONE
PHILIP R. CLARKSON SAN LUIS OBISPO, CALIFORNIA 93401 (805)781-3525
SUZAN E. BOATMAN FACSIMILE

(805)543-1337

June 12, 1995

Honorable Charles M. Calderon
Chairperson, Senate Judiciary Committee
Room 4039, State Capitol

Sacramento, CA 95814

Re: AB 1381 and 1383
Dear Senator Calderon:

I am disturbed to hear that the auto manufactures are, again,
trying to water down California's Lemon Law through the two above-
mentioned bills. The elimination of the currently available civil
penalty is a frightening prospect in light of the arrogance and
indifference with which my clients have met when attempting to
negotiate repurchase or replacement of their lemons. To eliminate
the civil penalty would simply encourage manufacturers to avoid
their moral and legal obligations to purchasers of lemons,
confident in the fact that, if the consumer has the persistence and
resources to pursue their claims, the manufacturer will only be
required to do later what it should have done earlier. I like to
analogize to a burglar who, when caught, faces only the sanction of
being required to return the property taken from the victim. Were
this the only potential threat, the burglar would have no
disincentive to stop his aberrant behavior. The same applies to
auto manufacturers in the Lemon Law context.

By attempting to create a state-run arbitration program, the
manufacturers are simply seeking an exemption from the provisons of
the Song-Beverly Consumer Warranty Act. Automobiles are among the
most expensive of "consumer products" currently covered by the Act.
To remove vehicles from the perview of the Act would deal a large
setback to consumers. Additionally, it appears that this is merely
a springboard to later amending the bill to require this narrow
class of wronged consumers to go through this arbitration process
before seeking other available remedies.

Finally, AB 1381 is legislation in precisely the opposite direction
that legislation is needed. There is an ongoing problem with the

“laundering" of lemon vehicles and the refusal by manufacturers to

(800) 666-1917

%4/ LEGISLATIVE INTENT SERVICE
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Honorable Charles M. Calderon
June 12, 1995
Page 2

comply with disclosure requirements when a vehicle is repurchased
from a complaining consumer. Weakening the existing provisions in
this area would serve absolutely no useful purpose other than to
encourage fraudulent behavior.

I urge you to oppose these two measures which will be coming before
your committee in the next few weeks.

Yours very truly,
// Z 7/’
=~/ SEa A b
PHILIP R. CLARKSON

1gb

(800) 666-1917

-
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ConsumerFederation of America

June 13, 1995

Honorable Charles M. Calderon
Chairman, Senate Judiciary Committee
Califorma State Senate

PO Box 942848

Sacramento, CA 94248-0001

RE: AB 1381 (Speier); OPPOSE

Dear Chairman Calderon:

(800) 666-1917

The Consumer Federation of America (CFA) is a non-profit association of some 240 pro-
consumer groups, with a combined membership of SO million, that was founded in 1968 to advance
the consumer interest through advocacy and education.

CFA urges your opposition to AB 1381 (Speier), sponsored by the California Motor Car
Dealers Association, which would create new loopholes for auto manufacturers and dealers who
engage in illegal “lemon laundering” of seriously defective vehicles. It would also limit the remedies
currently available to consumers under existing law when manufacturers and dealers engage in
fraudulent acts.

All 50 states and the District of Columbia have enacted “lemon law” statutes requiring auto
manufacturers to repurchase vehicles with major defects that the manufacturer is unable or unwilling
to repair. The Center for Auto Safety estimates that over 50,000 vehicles are repurchased annually
by manufacturers as a result of decisions in arbitration or legal settlements.

’ ':l LEGISLATIVE INTENT SERVICE

.i ¢
u’e
]
..l-’

However, auto companies buy back the vast majority of lemons prior to a formal arbitration
decision or court order. Such vehicles tend to be the most seriously defective ones, including vehicles
with life-threatening safety defects such as faulty brakes or steering.

AB 1381 would narrow the universe of vehicles that have to be branded as lemons. It would

limit disclosure to vehicles where an “express warranty dispute” exists, thus excluding defective
vehicles repurchased by a voluntary agreement. CFA agrees with the National Association

1424 16th Street, N.W,, Suite 604 ® Washington, D.C. 20036 * (202) 387-6121

s
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Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 6/1/2021 by Florentino Jimenez, Deputy Clerk

STATE OF CALIFORNIA PROOF OF SERVICE

Supreme Court of California STATE OF CALIFORNIA

Supreme Court of California

Case Name: NIEDERMEIER v. FCA US
Case Number: S266034
Lower Court Case Number: B293960

1. At the time of service I was at least 18 years of age and not a party to this legal action.
2. My email address used to e-serve: ctobisman@gmsr.com
3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:
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