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INTRODUCTION

Appellant Samreth Sam Pan’s third supplemental brief
raises two new arguments. The first fails; the second merits
limited relief.

His first contention updates the Sixth Amendment
autonomy claim under McCoy v. Louisiana (2018) 584 U.S. 414,
raised in his first supplemental brief, based primarily on this
Court’s recent decision in People v. Bloom (2022) 12 Cal.5th 1008.
The new version fails for the same reason as the old. A McCoy
violation requires counsel’s concession of guilt in the face of the
defendant’s unambiguous insistence on innocence. Neither
McCoy nor Bloom held that a factual concession (short of an
admission of guilt) can violate a defendant’s Sixth Amendment
autonomy right to insist on innocence as a defense. Indeed,
McCoy and Bloom implicitly held the opposite. Pan’s counsel,
Antonio Bestard, argued the prosecution failed to prove all the
crimes alleged against his client. He merely conceded Pan’s
presence at the two murder scenes.

Nor did Bestard violate McCoy when he urged the jurors to
convict Pan of second degree murder as a lesser offense. He
argued conditionally that even if the jurors rejected his argument
as to complete innocence, they still could not convict Pan of first
degree murder, given the absence of evidence of Pan’s intent to
kill. That is, he argued that second degree murder was the jury’s
only potential alternative to a full acquittal. Neither McCoy nor
Bloom held that such alternative arguments violate the Sixth

Amendment’s autonomy right. Extending McCoy to empower


https://www.westlaw.com/Document/Id451c034574411e8a2e69b122173a65f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibc798c50c1b011ec99dfd0646e92f5e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id451c034574411e8a2e69b122173a65f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

defendants to proscribe their counsel from pursuing such
strategic arguments would undermine the longstanding,
traditional understanding of an attorney’s independent role
under the Sixth Amendment.

Pan’s second claim has merit. He argues that his Penal
Code section 186.22 gang enhancements as to Counts 6 and 7
must be stricken under the retroactive application of Assembly
Bill No. 333 (AB 333) as mandated by this Court. The newly
revised statute eliminated the factor used at trial to prove the
“pattern of gang activity” element for both enhancements—that
the charged offenses supplied the required predicate gang
offenses. Because the retroactive elimination of that evidentiary
factor implicates Pan’s Sixth Amendment jury trial right, and it
cannot be shown beyond a reasonable doubt that the jury’s
findings would have been the same if the jury had applied the
new substantive elements, reversal of the enhancements is

required.

A. Counsel Complied with McCoy by Insisting on
Pan’s Innocence

1. Sixth Amendment Autonomy Jurisprudence

McCoy recognized that a criminal defendant’s Sixth
Amendment’s right to assistance of counsel contains a personal
autonomy aspect that reserves certain decisions to the defendant.
A defendant has unfettered autonomy “to decide on the objective
of his defense: to admit guilt in the hope of gaining mercy at the
sentencing stage, or to maintain his innocence, leaving it to the
State to prove his guilt beyond a reasonable doubt.” (McCoy,
supra, 584 U.S. at pp. 417-418.) McCoy made it clear that “a
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defendant has the right to insist that counsel refrain from
admitting guilt, even when counsel’s experienced-based view is
that confessing guilt offers the defendant the best chance to avoid
the death penalty.” (Id. at p. 417.) In contrast, matters of trial
strategy and management remain within counsel’s sole
discretion, subject to competence review under the Sixth
Amendment’s Strickland v. Washington (1984) 466 U.S. 668,
jurisprudence. (McCoy, supra, 584 U.S. at pp. 422, 426.)

In McCoy, trial counsel violated his client’s constitutional
autonomy right to decide the objective of his defense by
disregarding the defendant’s insistence on maintaining his
inocence of the charged murders in favor of a strategic
concession of guilt to argue against imposition of the death
penalty. Counsel’s reasonable determination that his client’s
defense was untenable was irrelevant. If counsel could not
convince his client to accept the “proposal to concede McCoy
committed three murders, it was not open to [counsel] to override
McCoy’s objection.” (McCoy, supra, 584 U.S. at p. 423.) Counsel
“could not interfere with McCoy’s telling the jury ‘I was not the
murderer,” although counsel could, if consistent with providing
effective assistance, focus his own collaboration on urging that
McCoy’s mental state weighed against conviction.” (/bid.)

The Sixth Amendment violation consisted in counsel’s
“concession of the defendant’s commission of criminal acts and
pursuit of diminished capacity, mental illness, or lack of
premeditation defenses.” (McCoy, supra, 584 U.S. at p. 426,

italics added.) That is, the concession improperly admitted facts
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sufficient to establish the commission of the charged offense:
“[Clounsel may not admit her client’s guilt of a charged crime
over the client’s intransigent objection to that admission.” (Ibid.)
McCoy carefully limited the scope of its holding by cautioning
that concessions short of guilt remain within counsel’s bailiwick.
It remained for counsel to decide “whether to concede an element
of a charged offense.” (Ibid.) Drawing on longstanding authority,
McCoy made it clear that deciding ““what arguments to pursue”
1s reserved for counsel. (McCoy, supra, 584 U.S. at p. 422,
quoting Gonzalez v. United States (2008) 553 U.S. 242, 248,
internal quotations and citations omitted.)

McCoy did not question, much less undercut, the
longstanding recognition that the most important attribute of a
criminal defense attorney (whether public or private) is his or her
“professional independence,” which the State is constitutionally
obliged to respect.” (West v. Atkins (1988) 487 U.S. 42, 50,
quoting Polk County v. Dodson (1981) 454 U.S. 312, 321-322.)
Indeed, a tacit assumption of the Supreme Court’s seminal Sixth
Amendment right of counsel decision, Gideon v. Wainwright
(1963) 372 U.S. 335, was that “[t]here can be no fair trial unless
the accused receives the services of an effective and independent
advocate.” (Polk County v. Dodson, supra, 454 U.S. at p. 322.)

Our fundamental ethical strictures reflect McCoy’s care in
protecting a defendant’s autonomy to decide “the objective of his
defense” (McCoy, supra, 584 U.S. at pp. 417-418), while
preserving an attorney’s independence in strategic decision-

making. Rule 1.2(a) of California State Bar’s Rules of
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Professional Conduct protects a defendant’s autonomy by
providing that “a lawyer shall abide by a client’s decisions
concerning the objectives of representation and . . . shall
reasonably consult with the client as to the means by which they
are to be pursued. ... Except as otherwise provided by law in a
criminal case, the lawyer shall abide by the client’s decision, after
consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.” Thus,
consistent with McCoy, an attorney’s obligation to defer to a
client 1s strictly limited and does not extend to tactical decisions.
As the American Bar Association explains, requiring a
lawyer to follow a client’s demands on strategic matters such as
whether to make limited factual concessions in argument and
whether to present conditional alternative arguments would
undermine the independence essential to a lawyer’s role as
counselor.! “Defense counsel is the client’s professional
representative, not the client’s alter-ego.” (American Bar
Association, Criminal Justice Standards for the Defense Function
(4th ed. 2017), stand. 4-1.2(d); see also Johnson v. United States
(D.C. Cir. 1966) 360 F.2d 844, 846 (conc. opn. of Burger, J.) [“the
public image of the ‘criminal lawyer’ as the servile ‘mouthpiece’ or

the alter ego of the accused or one who does for the accused what

1 The American Bar Association standards “may be
valuable measures of the prevailing professional norms of
effective representation, especially as these standards have been
adapted to deal with the intersection of modern criminal
prosecutions and immigration law.” (Padilla v. Kentucky (2010)
559 U.S. 356, 366-367.)
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the accused would do for himself if he had the legal skills. . .. is
more than a fallacy; it is totally incompatible with the basic duty
of a lawyer as an officer of the court and contrary to the
traditions and ethics of the legal profession.”].)

This Court’s analysis of the Sixth Amendment’s autonomy
right in Bloom is wholly consistent with McCoy. There, the
defendant admitted killing his father, but “repeatedly objected to
his attorneys’ plan to concede Bloom also killed [his stepmother
and stepsister], and to pursue a mental capacity defense as to all
three killings.” (Bloom, supra, 12 Cal.5th at p. 1036.) Bloom had
made it clear prior to trial “that he did not want to present a
mental defense,” and that he “objected to his attorneys’ plan to
concede guilt as part of this strategy.” While “he would admit to
fatally shooting his father,” “he refused to admit to killing
Josephine and Sandra.” His stated objective was unambiguous—
“he preferred to put the prosecution to its proof.” (Ibid.)

Bloom’s counsel violated his Sixth Amendment autonomy
right because their concessions “were incompatible with Bloom’s
objective to instead maintain innocence and pursue acquittal.”
(Id. at p. 1038.) At no point did counsel argue that Bloom was
mnocent. The opening statement conceded that “[t]he evidence .
. . 1s going to show you that [Bloom] killed his father, he killed
Josephine and he killed Sandy,” but “argued that the killings
were manslaughters” due to Bloom’s compromised mental state.
(Bloom, supra, 12 Cal.5th at p. 1036.) During closing argument,
counsel “again referenced Bloom’s responsibility for the killings,

telling jurors, ‘You will find him guilty.” She went on, ‘You will
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find [Bloom] criminally responsible for three homicides. That is a
fact. [f] He killed three people. It is neither excused nor
justified.” (Id. at p. 1037.)

Bloom quoted with approval McCoy’s statement that counsel
retains the authority concerning decisions such as “what
arguments to pursue, what evidentiary objections to raise, and
what agreements to conclude regarding the admission of
evidence.” (Bloom, supra, 12 Cal.5th at p. 1038, citation
omitted.) Bloom agreed with McCoy that “strategic disputes

A

about whether to concede an element of a charged offense” do not
violate the Sixth Amendment,” while “intractable disagreements
about the fundamental objective of the defendant’s
representation™ do. (/d. at 1039, citation omitted.) Bloom was
not extending McCoy’s holding when it held “that the decision
whether to concede the defendant should be found guilty of a
crime—even a lesser crime than the one the prosecution
charged—a decision that necessarily belongs to the defendant.”
(Ibid.)

As shown below, the concessions by Pan’s counsel occurred
in a wholly distinguishable context—a limited factual concession
and a conditional concession of a lesser offense, both of which

were rhetorically and logically consistent with counsel’s

overarching argument for innocence on all counts.

2. Counsel Insisted on Pan’s Innocence; His
Limited and Conditional Concessions Did Not
Violate McCoy

In both McCoy and Bloom, counsel conceded their clients’

guilt of the charged murders in derogation of the defendants’
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unqualified insistence on innocence. In contrast, Bestard argued
that Pan was innocent of every murder count. He made it clear
that his factual concession as to Pan’s presence at the murder
scenes did not prove any crime, invoking the undisputed law and
jury instructions that mere presence was insufficient to prove
murder. At the end of his argument he also offered the jury an
alternative to complete acquittal-—conviction of second degree
murder. That conditional argument did not undermine, much
less retract, counsel’s primary arguments for innocence.

Bestard began his argument by focusing on appellant
Chhoun’s role as the leader in all three incidents—the gunman in
the Sacramento shooting incident and the driver in both the
Pomona incident and the Bun shooting. His client merely
“happened to be there” (19RT 3316); Pan “was there, but he did
not participate” (19RT 3317). To preserve his credibility with the
jury (20RT 3361-3363), Bestard said that he would not “insult
[the jurors’] intelligence by telling them that” Pan had no
involvement “or did not know of or was not at the scene of these
events.” By the same token, he would not deny that Pan had
some undefined culpability “in some of these actions.” (19RT
3316-3317.)

As to the Sacramento incident, Bestard argued for the
credibility of Pan’s recorded interview statements that he refused
to follow Chhoun past Le’s gate and into the apartment, having
chosen not to “participate.” (19RT 1317.) Pan’s explanation—he
thought he was there “to buy cigarettes”—was supported by the

uncontradicted evidence that he did not accompany Chhoun past
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the gate. Counsel expressly challenged the prosecutor’s assertion
of having “proved his case beyond a reasonable doubt.” (19RT
3318-3319.)

Again, Bestard pursued his strategy of preserving credibility
by refusing to deny Pan’s presence. “He was there,” but “clearly
was not an aider and abettor. [f] He clearly was not there to
kill. And he clearly made the decision not to rob.” (19RT 3329.)
Counsel bolstered his argument for innocence with C.J. Evans’s
testimony (19RT 3329) as well as that of Vincent Le, who stated
that Pan “was not in the [Le] apartment” during the shooting
(19RT 3331). Pan’s mere presence with Chhoun and the others
was insufficient to prove murder of any degree under the court’s
jury instructions. The aiding and abetting instruction cautioned
that neither “[m]ere presence at the scene of the crime,” nor
“[Im]ere knowledge that a crime is being committed” makes one
vicariously liable for murder. (19RT 3332; see 6CT 1599.) Pan
was innocent because he did “[z]ero” to help accomplish the
Sacramento murders. (19RT 3333.)

As to the Pomona shooting, Bestard argued the prosecutor
failed to prove his case beyond a reasonable doubt because
“nothing . . . puts the gun in Pan’s hand at the time of the
shooting.” (19RT 3322.) Once again, counsel used the phrase
that he was “not going to insult [the jury’s] intelligence” in the
process of admitting limited facts, while insisting on Pan’s
innocence: “[T]here may have been shots fired from my client’s
car on the left-hand side,” but “there was no possibility that the

bullet that killed Mr. Avina came from my client’s car, it came
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from the right side from two other people . ...” (19RT 3324-
3325.) Counsel explained in detail why the evidence pointed to a
fellow gang member referred to as “Crow” as the one who used
the gang firearm to commit the murder. (19RT 3324-3326.) It
followed that “there is a reasonable doubt whether . . . Pan
himself was the gentleman who killed Mr. Avina or wanted to kill
Mr. Avina.” (19RT 3326.)

Finally, at the conclusion of his argument, Bestard discussed
the requirements for first and second degree murder for Counts
1, 6, and 7. The court’s instructions required the jurors to assess
whether the prosecution proved both crimes for all three charged
murders. (19RT 3334-3335.) Given that choice, “[y]Jou may find
[Pan] guilty[,] but not of first degree murder.” Counsel reiterated
that his client did not aid and abet any of the killings, did not
harbor malice, and did not share Chhoun’s intent to kill. (19RT
3335.) “My client is guilty, if anything, of second degree murder.
And I ask to [sic] you return that verdict.” (19RT 1135-1136.)
Thus, in context, counsel’s primary argument was for an
acquittal on all counts. As an alternative, he explained why the
evidence did not support first degree murder, but at most second
degree murder.

That understanding is consistent with the trial court’s
inquiry the next day under People v. Marsden (1970) 2 Cal.3d
118, with Pan and Bestard outside the presence of the jury and
the prosecution. Bestard acknowledged that Pan objected to
counsel’s strategic concessions in their “long conversation” before

the closing argument. (20RT 3362.) Counsel explained that he
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admitted Pan’s presence at the Sacramento murder scene for
tactical purposes. Given the “overwhelming” evidence, including
Pan’s admission, that he was there, Bestard would risk losing
credibility with the jury if he acceded to Pan’s demand that he
argue that “he wasn’t there or he had nothing to do with it.”
(20RT 3361, 3363.) At the same time, Bestard accurately
explained that he complied with his client’s demand by arguing
that Pan “had no involvement” in the murders and could not be
guilty as an aider and abettor in support under the court’s
mstruction (CALJIC No. 3.01) that “mere presence at the scene of
a crime” was insufficient to establish guilt. The limited
concession in the face of overwhelming evidence would help
preserve counsel’s credibility in the event of a penalty phase, and
convictions for second degree murder would achieve the
overriding goal of avoiding the death penalty. Therefore, Bestard
“believe[d] that [he] represented Pan to the best of [his] ability”
under the circumstances. (20RT 3363.)

As shown above, counsel’s understanding comported with
McCoy and Bloom. In McCoy, the court explained that defense
counsel may properly focus their efforts in urging the jury to
accept a mental state defense (if consistent with providing
effective assistance) as long as that did not interfere with a
client’s decision to assert innocence. (McCoy, supra, 584 U.S. at
p. 423.) Bestard did precisely that. He conceded Pan’s presence,
but denied his guilt, and provided a lesser-offense alternative for

jurors who rejected his argument for a full acquittal.
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Pan’s reliance on two recent appellate court decisions—
People v. Eddy (2019) 33 Cal.App.5th 472, and People v. Flores
(2019) 34 Cal.App.5th 270—is similarly unavailing. In both
cases, defense counsel conceded their clients committed the
charged murders over the defendants’ unambiguous objections.

In Eddy, supra, 33 Cal.App.5th at p. 477, the defendant
insisted that counsel assert his factual innocence of the charged
murder. Counsel took that approach in the opening statement.
However, unable to present evidence to support an affirmative
defense, “trial counsel conceded in his closing argument that
defendant ‘committed the crime [of voluntary manslaughter] on
April 23, 2016,” but maintained that defendant was not guilty of
first or second degree murder.” Eddy determined that the
concession amounted to a straightforward violation of the McCoy
rule. (Id. at p. 481.) Eddy is entirely distinguishable because, in
contrast to Bestard, counsel in Eddy conceded that his client
committed the killing and made no argument for complete
acquittal.

Pan’s reliance on Flores is similarly unavailing. There,
counsel conceded his client’s criminal acts, but denied the
necessary mental states for the crimes. As to the attempted
murder count, counsel conceded that “Flores was driving the car
that hit the officer,” but argued lack of premeditation and intent
to kill. As to the weapons-possession count, he conceded
possession of the firearm, but “contested whether the specific
modifications rendered it an assault weapon and argued that

Flores did not ‘reasonably believe[ ] . . . this was [an] 1llegal
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weapon as defined as an assault weapon.” (Flores, supra, 34
Cal.App.5th at p. 275.) Flores held that, “Under McCoy, criminal
defense lawyers must allow their clients to dictate the
fundamental objective at trial, and thus must not concede the
actus reus of a charged crime over their client’s objection.” (Id. at
p. 273.)

To the extent Flores held that the Sixth Amendment’s
autonomy right proscribes defense counsel from arguing for
acquittal based on a failure to prove the requisite mental state,
while conceding the actus reus (Flores, supra, 34 Cal.App.5th at
p. 275), it improperly extended the McCoy rule. McCoy did not
reach that question, but instead held that “counsel may not admit
her client’s guilt of a charged crime over the client’s intransigent
objection to that admission,” and contrasted that improper
concession with “strategic disputes about whether to concede an
element of a charged offense.” (McCoy, supra, 584 U.S. at p. 426.)
McCoy acknowledged that that part of trial counsel’s intended
strategy “was to concede that McCoy committed the murders and
to argue that he should be convicted only of second-degree
murder,” based on a mental incapacity defense. But that course
would not have been available to competent counsel since
Louisiana law foreclosed that defense. (McCoy, supra, 584 U.S.
at p. 418, fn.1; see id. at p. 429, fn. 1 (dis. opn. of Alito, J.) [“A rule
that a defense attorney may not admit the actus reus of an
offense (or perhaps even any element of the actus reus) would be

very different from the rule that the Court expressly adopts.”].)
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In any event, as shown above, however, Bestard did not
concede the actus reus of murder. He conceded only Pan’s
presence, which was factually insufficient to establish guilt as to
any of the murders.

In sum, there was no McCoy error because Bestard’s
argument was consistent with Pan’s defense objective. Counsel
argued that Pan’s mere presence outside the Le apartment and
inside the car at the time of the Avina shootings did not prove
murder. His alternative argument was that if the jury disagreed
and found Pan was an aider and abettor, then the prosecution
had proved, at most, second degree murder. Neither McCoy nor
Bloom held that such limited factual concessions or an
alternative, conditional legal concession violate a defendant’s
Sixth Amendment autonomy right. Extending McCoy to
invalidate Bestard’s strategic concessions would derogate from
longstanding Sixth Amendment jurisprudence recognizing that
the right to counsel presumes an independent and effective
lawyer. It would also undermine the legal community’s
fundamental understanding of counsel’s role as an independent
advocate for criminal defendants. This claim should thus be

rejected.

B. Pan’s Gang Enhancements Should Be Stricken
under Assembly Bill 333’s Revisions to Penal
Code section 186.22

Pan argues that his gang enhancements to Counts 6 and 7
must be stricken under AB 333’s revisions to section 186.22.

(Pan 3d Supp. Brf., 19-35.) Respondent agrees.
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Effective January 1, 2022, AB 333 amended section 186.22
to impose stricter requirements for finding gang enhancements,
including mandating that a currently charged offense may no
longer be used to establish the requisite “pattern of criminal gang
activity.” (§ 186.22, subd. (e)(2).) This Court has held that AB
333 applies retroactively to cases pending on appeal under In re
Estrada (1965) 63 Cal.2d 740. (E.g., People v. Rojas (2023) 15
Cal.5th 561, 567, 539.) “When a substantive change occurs in the
elements of an offense and the jury is not instructed as to the
proper elements, the omission implicates the defendant’s right to
a jury trial under the Sixth Amendment, and reversal is required
unless ‘it appears beyond a reasonable doubt’ that the jury
verdict would have been the same in the absence of the error.”
(People v. Tran (2022) 13 Cal.5th 1169, 1207, quoting People v.
Flood (1998) 18 Cal.4th 470, 504.)

The information alleged all seven counts were committed to
benefit a criminal street gang for purposes of imposing enhanced
punishment under section 186.22, subdivision (b)(1). (3CT 685-
686.) The trial court, however, granted Pan’s section 1118.1
motion in part, striking the gang enhancements as to the
Sacramento crimes (Counts 1-5), but preserving them as to the
Pomona crimes (Counts 6 and 7). (17RT 2826-2869.) It
instructed the jury under pre-AB 333 law, which did not exclude
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consideration of the charged offenses to prove a pattern of gang
activity. (6CT 1602-1603.)2

The prosecutor sought to prove the gang enhancements
solely through the evidence of the charged offenses, along the
evidence that both appellants were senior members a “criminal
street gang,” the Tiny Rascals Gang. (17RT 2868; 19RT 3194-
3195, 3301, 3348.) Pan’s jury found true the special allegations
that Counts 6 and 7 were committed for the benefit of a criminal
street gang under section 186.22, subdivision (b)(1). (6CT 1576-
1577.) The trial court imposed and stayed the enhanced three-
year term for the gang enhancement on Count 6 and stayed
sentencing on the three-year gang enhancement on Count 7.
(7CT 1795-1802; 27RT 4788-4792.)

Pursuant to AB 333, “The currently charged offense shall
not be used to establish the pattern of criminal gang activity.”
(§ 186.22, subd. (e)(2).) As the prosecution’s sole basis for proving
the predicate gang offenses for purposes of the enhancements was
the charges offenses, the two section 186.22 enhancements must
be reversed. (See e.g., People v. Tran, supra, 13 Cal.5th 1169 at
p. 1207.)

2 As Pan points out (3rd Supp. Brf., 20-21), the court gave
the pattern instruction for the substantive gang offense under §
186.22, subd. (a), rather than the instruction for the
enhancement. Nothing of consequence follows from that error.
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CONCLUSION

Accordingly, respondent respectfully requests that Pan’s two

gang enhancements be stricken and the judgment otherwise be

affirmed in full.

April 9, 2024

Respectfully submitted,

ROB BONTA

Attorney General of California
LANCE E. WINTERS

Chief Assistant Attorney General
JAMES WILLIAM BILDERBACK II

Senior Assistant Attorney General
DANA MUHAMMAD ALI

Supervising Deputy Attorney General

/S/ LOUIS W. KARLIN
Louis W. KARLIN

Deputy Attorney General
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