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APPLICATION TO FILE REQUEST FOR JUDICIAL
NOTICE IN SUPPORT OF AMICUS CURIAE BRIEF

Amicus Curiae Atlantic Credit & Finance, Inc. (“Atlantic Credit”)
respectfully requests permission to file this Request for Judicial Notice
in support of Atlantic Credit’s Amicus Curiae brief and Respondent
LoanMe, Inc.’s Answering Brief. The Request for Judicial Notice will
assist the Court in deciding this matter by including important
legislative history of California Penal Code section 632.7 that was not
submitted or discussed by the parties, the trial court, or the Court of
Appeal.

The Request for Judicial Notice is relevant to the appeal and will
provide this Court with materials documenting the events that led to the
enactment of California Code of Civil Procedure section 632.7. In
particular, those materials demonstrate that the Legislature commenced
consideration of the statute following an incident in which an amateur
radio buff used a scanner to listen into and record the conversation of
two of the owners of the Sacramento Kings. When the individual was
not prosecuted, a local Sacramento attorney wrote a letter to Assembly
Member Lloyd Connelly contending that a new statute was warranted.
This led Mr. Connelly to write AB 2465 which became Section 632.7.

Mr. Connelly explained in his Statement of Intent the principal concern



for passing Section 632.7: “under [then] current law” [Section 632.6
passed in 1990], it [was] only illegal to ‘maliciously’ intercept a
conversation transmitted between [cordless telephones]. There [was] no
prohibition against recording a conversation transmitted between
cellular or cordless telephones.” As explained in the Amicus Brief of
Amicus Curiae, the interpretations urged by Appellant Jeremiah Smith
(“Smith”) and the federal district court orders to which he cites cannot
be reconciled with this legislative history, nor even the text of Section
632.7.

No party or counsel for a party in this pending appeal either
authored any part of this Amicus Curiae Request for Judicial Notice nor
made any monetary contribution intended to fund the preparation or
submission of the Request for Judicial Notice. Further, no person or
entity, other than Amicus Curiae, made a monetary contribution
intended to fund the preparation or submission of this Request for

Judicial Notice.

CONCLUSION

For all of the foregoing reasons, Amicus Curiae respectfully
requests that the Court take judicial notice of the accompanying

documents.



DATED: July 17, 2020

Respectfully submitted,
BAKER MCKENZIE LLP

EDWARD D. TOTINO
BENJAMIN W. TURNER

By: /s/ Edward D. Totino

Edward D. Totino

Attorneys for Atlantic Credit &
Finance, Inc.



REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
AMICUS CURIAE BRIEF

Pursuant to California Rules of Court 8.520(f)-(g) and 8.252(a)
and Evidence Code sections 452(c) and 459(a), Atlantic Credit
respectfully requests that this Court take judicial notice of legislative
history materials in connection with the central issued presented in this
case — the interpretation of California Penal Code section 632.7. These
matters do not relate to proceedings occurring after the order or
judgment that is the subject of the appeal, but instead provide the Court
with important legislative background material leading up to the

enactment of Section 632.7

Atlantic Credit requests that the Court take judicial notice of the
following portions of the legislative history of section 632.7 compiled in
2011 by Legislative Research & Intent LLC:

1. Letter to Assembly Member Lloyd Connelly dated August
23, 1991 from Michael S. Sands, attached hereto as Exhibit A.

2. AB 2465: Author’s Statement of Intent — Assembly

California Legislature, attached hereto as Exhibit B.

The materials are relevant to the appeal pending before the Court

because they rebut Appellant Jeremiah Smith’s arguments regarding



California Penal Code section 632.7. Smith urges this Court to adopt an
interpretation of Section 632.7 that would prohibit the recording without
consent of any telephone call where one party used a cell or cordless
phone even if the person consented to the call. These materials also
rebut the federal district orders cited by Smith which neglect to evaluate
this critical aspect of the legislative history. These matters were not
presented to the trial court or Court of Appeal by the parties.

This Court routinely takes judicial notice of legislative history
documents under the authority of Evidence Code sections 452(c) and
459(a). See, e.g., Heckart v. A-1 Self Storage, Inc., 4 Cal. 5th 749, 767
n.8 (2018); White v. Davis, 30 Cal. 4th 528, 553 n.11 (2003). This
Court likewise routinely takes judicial notice of documents submitted by
amici. See, e.g., Ste. Marie v. Riverside County Regional Park & Open-
Space Dist., 46 Cal. 4th 292, 293 n.7 (2009); Foxgate Homeowners’

Ass'n, Inc. v. Bramalea Cal., Inc., 26 Cal. 4th 1, 15 n.12 (2001).

DATED: July 17, 2020 Respectfully submitted,

BAKER MCKENZIE LLP
EDWARD D. TOTINO
BENJAMIN W. TURNER

By: /s/ Edward D. Totino
Edward D. Totino

Attorneys for Atlantic Credit &
Finance, Inc.
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Hon. Phil Isenberg
Assembly Chambers.
State Capitol ;
Sacramento, CA 95814 . 4

Hon. Lloyd Connelly °
‘Assembly Chambers
Etate Capitol
Sacramento, CA 95814

Re: @wagqmppmgx@gm.emrding *éﬁi'dl“‘“”ﬁ“ﬁt"éleph“éﬁﬁ’
penyersationss

Dear Phil and Lloyd:

I kxnow that you are very busy with reapportionment and other
year end leglslatiVe matters, However, a story recently appeared
in the Bee which raises a substantial question regarding the right
to prlvacy, and I thlnk it reguires some legislative action.

I am enclosing a copy of the article. It appears that someone
deliberately used a scanner to eavesdrop on a cordless telephone
conversatlon, and recerded the conversation. Sacramento Sheriff
Glen Cralg was quoted as saying that. "[t]here. was no provable
violation of law, so we dropped the 1nvest1gation", even though in
the ‘paragraph  immediately above . it was stated that the
eavesdropping was 1llegal. (I do nhot know whether the District
Attorney's office was consulted in this matter.)

I am both baffled and concerned that there was no prosecution
in this case, but I can see why the present leglslatlve scheme may
have produced some confus1on

Penal Ccde §630 declares. the general policy that we should be
free from invasions of privacy when using modern means of
. communication. To implement this policy §632 was added making 1t
tllegal to eavesdrop upon, or record, a private communication using
a teleqraph telephone or other device, except a radio..."

It certainly appears that the conduct depicted in the article
violated this section, unless a cordless telephone is interpreted
to be ‘a "radio" within the meaning of this section. This
interpretation 1s .bolstered .by the fact that in ' 1990 the
Legislature added §63226,,which-had certain provisions similar to

§632, including penalty.) ' Since §632.6 expressly applies to
. _.\ . . —:’.: G "7' . " ¥ "
v Y 3 4irk
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One problem arises because while §632 applies to recording as
well as eavesdropping, §632.6 does not. I do not know why the
Legislature did not make these provisions consistent. Why should
the recorded landline telephone conversation be illegal, but not
the recorded cordless telephone conversation.

Obviously the cordless telephone is becoming a very common
means of communication. Although it musgt be recognized that such
a call may be inadvertently overheard because of the use of radio
transmission, that is a significantly lesser danger than the person
who intentionally seeks to eavesdrop on such conversations by using
a scanner, and then records the conversation. If we truly value
our right to privacy, then certainly the recording of the cordless
telephone conversation should be as illegal as the recording of the
landline conversation.

(I also do not understand why the use of the scanner did not
provide the necessary evidence to prove the malice required for a
prosecution under §632.6. Even the recording of the conversation,
while not necessarily illegal, provides evidence of the mallcious

intent.)

In summary, 1f our citizens are going to feel free to use
cordless telephones without fear of their private conversations
being overheard, recorded, and then used against them, I believe
that changes in our legislation may be necessary. I would greatly
appreciate it if you would look into this.

Yours truly,

., SANDS
cc: Hon. John Burton
Heon. Bill Lockyer
Hon. Dan Lungren
Hon. Steve White
Hon. Glen Craig
ACLU
L3
2
Provided by Legislative Research & Intent LLG (800) 530-7613 ' 1992-298 Page 70 of 339



Case 3:12-cv-04818-NC Document 91-6 Filed 08/19/14 Page 78 of 113

'(-.

Continued from page BY'- !
"phone talk was overheard‘and taped
by an amateur. vadio buff who was.
_§canning the frequenctes uged. by -
) portable phones of the type Benvenw
'ti ‘was using that day. . e g

“"Thiat set off a bxzarm episbde that
s dbtailed in'a’48-page Sacramento
,County sheriff's report obtamed by -
'I‘he ee; -

+Before the incident Wes fmally put .
'to rést, there would be an offer to sell
the tape for $200,000; & monthlong
.sheniff's investigation mto the propri-
ety‘of the taping and the sales offer; -

and'a confrontation between Ander
sonand Lukenbill. 2F i u

And in his statement’ fo deputles,
-Lokenblll at ¢ne point’ "speculated
‘that Benvenutl’ - may. havé: knowing
taped. the call,” Lukenbill later said,
oné' of his first thoughts was that
someone in Benvenuti's office may
have taped it “with or without Jos's
knowledge” because: Lukenbill is the .
only one with acceSs to his* phone
lmem hisoffice. .- «+ .

““Anderson first became - -aware’. of
the’ Lukenblil-Benveénuti conversa-.
#~n,as he wasg getting ready fo ce-

t his deal with the two, men, He
. acall from a:man who said he
wiew that Anderson was abouf to
nake an Investment with Benvenuti *
nd Lukenblll tha police report says. -

“The man (old Anderson he had in-
arthation 'that could save him
iitions of. dollars ~ presumably by
Hing: hxm know what typé of part-
&rd he was dealing with so he could "

ek out — lf Anderson pald him

100;000. . "

What Anderson would get for his

oney was a tape of the LukenBill-' -

mvenuti conversation, which -had

-en made by a friend who had taped.

C o2 exchange off a scanner'—type a-

ATTAErs: 43-page report

ly .- froma hole in the ground;”. Ander-

" ‘we're: the: best of friends; When

« becauss they sald the eavesdropplng,- ]
though-llegal, was not intentional, {
.and it was not a crime-to. sell the tape.

"’I‘here Wwas' fio pmvable violation ,
of. law, s0-we dmpped the investxgu- j
tion,"Cra:gsaid T '

‘When Anderstm recelved the tape,
.he called Lukenbill and played it for-
him on'the phohe. There were.some-
-awhward moments, Those close to
Andersori said the tape hurt the 67 ,
 year-old businessman deeply.

Buta month later, Andérson — ap-
parentlg' over his wounds ‘- ‘agreed .
to pay $5.6 miltion tb Benvenuﬂ for a :
? percent share'of the SSA. ~* - -

“Tq prove Lukenbill wrong, in his
assessment that he “doesn’t know.his'

son put a large photo of a donkey and”
another photo of the unfinished 'sta-
" dium on his office wall They’re still '
_theps, - "t

t "This ﬁttle incxdent doesn't change
the ‘way 1'feel about wiy partners,
.Anderson sald Wednesday..

' Ad for Betivenutl and Lultenbill, | |!
th(,y were a bit sheepish when asked: i
- about the-phone incldent this ‘week,.. \
~but they said there was nothmg.
wrong with their remarks

“All we.were doing ‘was urguing
about the ptice,"We ‘do’ that every
day,™Benvenuti said. *We'ro the best
.of friends. Business Is businéss, but.

you're hiying something, you're gon-
. nerdothe best you ¢an to get ‘the lowe
est price. And: when you're selling,_
you're going -toitry to, get the most.
money. That was' the’ conyersation:«;_
- We.were dickering back and forth,
Thatsno big deal.” . . <

- Lutkenbill, who mny have been in- -
yolved 'in. more ‘disagreements. with

%", RS -Benvenuti over, the. years than the:, ..

The- eavesdro fper was a 29 year-
l.atateur radio oparator with no.,
e il the $200,000 offer, said Sher-
Glea Craig; who was called Feb, .
by Anderson, the day after hewag'

t contacted by the tape-seller, -
Jthaugh.'Anderson eventyajly
zed to-'pay 81,000 for the tape,
uties decided not o file charges

fﬂw«n\nfn ICBgRrs 2+

,Anderson callwas Just another one:

‘number of Kings victories, said the = P

C g was &. pretty “standard. phone " he
- call between:Joé and 1, .We've had al- .
most & decade of.those kinds of.calls. pe
*. We.had. anothier one the:other night,  ac
We see things différently, Our philos- _ {n,
.Ophies are different. { guess it makes -

‘usa target for these: types of thmgs Y. B

2 1 M s il = -
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,% Legislative Research & Intent LL.C
Lo, .

1107 9th Street, Suite 220, Sacramento, CA 95814
(800) 530.7613 « (916) 442.7660 - fax (916) 442,1529
www.Irihistory.com - intent@lrihistory.com

Authentication of the Records and Table of Contents

Legislative History Research Report Regarding:
CALIFORNIA PENAL CODE § 632.7
As Amended By Statutes of 1992, Chapter 298, § 6, AB 2465 —~ Connelly

1, Carolina C. Rose, declare that this report includes:

«  Historical documents surrounding the adoption of the above enactment. These documents were
obtained by the staff of Legislative Research & Intent LL.C and are true and correct copies of the
originals obtained from the designated official, public sources in California unless another source
is indicated, with the following exceptions: In some cases, pages may have been reduced in size
to fit an 8 ¥4” x 11” sized paper. Or, for readability purposes, pages may have been enlarged or
cleansed of black marks or spots. Lastly, paging and relevant identification have been inserted.

Since 1983 LRI has specialized in the historical research surrounding the adoption,
amendment and/or repeal of California statutes, regulations and constitutional provisions
pursuant to California Code of Civil Procedure § 1859 which states in pertinent part: "In the
construction of a statute the intention of the Legislature ... is to be pursued, if possible ....”
Our research and expert witness services have assisted the courts in understanding and
applying the underlying purpose of enactments in countless cases, such as Redlands
Community Hospital v. New England Mutual Life Insurance Co, 23 Cal. App.4th 899 at 906
(1994). LRI also provides similar research for other states and at the federal level.
(Formerly Legislative Research Institute and Legislative Research, Incorporated.)

A table of contents itemizing the documents. This table of contents cites the sources of the
documents,

[ declare under penalty of perjury under the laws of the United States and the State of California that
the foregoing is true and correct and that I could and would so testify in a court of law if called to be
a witness.

Executed December 29, 2011, in Sacramento, California,

P A

Carolina C, Rose, President

i

11



EXHIBIT B



Case 3:12-cv-04818-NC Document 91-6 Filed 08/19/14 Page 81 of 113

B la
FOF
270
SAGC wa ity ~— = uHAIN, suouummi 12E ON
(915} 431163 @ l 4,{ -~ P’r & I ) THE ADMINISTRATION OF
JUSTICE
3 i alttornia Hegislature W
STATE CAPITOL !
P.0. BOX 042849 : .
SACRAMENTO, O 4240-0001 LLOYD G. CONNELLY
5-2484 .
MEMBER OF THE LEGISLATURE
SIXTH ASSEMBLY DISTRICT

AB 2465: AUTHOR’S STATEMENT OF INTENT

The primary 1ntent of this measure is to provide a greater degree
of privacy and security to persons who use cellular or cordless
telephones. Specifically, AB 2465 prohibits persons from
recordlng conversations transmitted between cellular or cordless
telephones,

Under current law, it is only illegal to "maliciously" intercept a -
conversation transmitted between the above-identified telephones.
There is noe prohibition against recording a conversation
transmitted between cellular or cordless telephones. (See Penal
Code Section 632 and Section 632.5.)

By comparison, 1t is currently'illegal to "intentionally"
intercept or record a conversation transmitted between landline,
or traditional, telephones. (See Penal Code Section 632.)

AB 2465 recognizes the distinction between traditional, landline
telephones and inherently, less secure (or more public)
non-traditional cellular and cordless telephones. Most simply,
landline telephones employ "closed" wire~to-wire systems, whereas
cellular and cordless telephones employ radio waves. Generally,
there 1s a greater expectation of privacy with regard to the
former technology than the latter technology.

‘However, this does not mean that persons who use cellular or
cordless telesphones may reasonably anticipate that their
conversations will be both intercepted and recorded. While there
may be utility in retaining'relatively unimpeded access to the
public "air waves," there 1s no value in permitting private
telephone conversations-that employ the "air waves" to be
1ndlscr1m1nately record.

AB 2465 strikes the appropriate balance. The innocent, merely
curious, or non-mallcious interception of cellular or cordless
telephone conversation will remain legal. However, it will be
illegal to record the same conversations. Henceforth, persons
using cellular or cordless telephones may do so knowing that their
conversations are not being recorded. '

This measure ig increasingly important in light of the rapidly
growling popularity of cellular and cordless telephones. As the
‘use of this technology contlnues to grow, the opportunity for

\

e Prlnred on Hacycled Papar
Provided by Legislative Research & Intent LLC: (800) 530-7613

Exhibit G

'1992-298 Page 52 of 339
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unscrupuious inaividuals to intercept and record conversations
grows. It is estimated that as many 10 million cellular and
cordless telephones will be in operation in California by the end -
of the century. Clearly, cellular and cordless telephone
conversations require greater protection that that currently
afforded by law. :

AB 2465 is written in reliance on the December 17, 1991
Legislative Counsel opinion an this subject, {See Legislative
Counsel opinion #27958, Invasion of Privacy.) AB 2465 comports
with the evolution of our privacy laws as discussed in the
opinion., Among other things, AB 2465 specifically relies on the
conclusion in Question No. 4 of the above-~mentioned opinion,
namely, no significance should be attached to the use of "varying"
terms and definitions in Chapter 1.5, commencing with Section 630.

A secondary purpose of AB 2465 is to make uniform the numerous
cross~references in Chapter 1.5, commencing with Section 630,
relating to increased penalties for subsequent violations of the
chapter. ‘ :

Laétly, it should be noted that AB 2465 comports with Section 2 of
Chapter 909 of the Statutes of 1985 and Section 2 of Chapter 3457

of the Statutes of 1990.

Provided by Legislative Research & Intent LLC (800) 530-7613 '1992-298 Page 53 of 339
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,% Legislative Research & Intent LL.C
Lo, .

1107 9th Street, Suite 220, Sacramento, CA 95814
(800) 530.7613 « (916) 442.7660 - fax (916) 442,1529
www.Irihistory.com - intent@lrihistory.com

Authentication of the Records and Table of Contents

Legislative History Research Report Regarding:
CALIFORNIA PENAL CODE § 632.7
As Amended By Statutes of 1992, Chapter 298, § 6, AB 2465 —~ Connelly

1, Carolina C. Rose, declare that this report includes:

«  Historical documents surrounding the adoption of the above enactment. These documents were
obtained by the staff of Legislative Research & Intent LL.C and are true and correct copies of the
originals obtained from the designated official, public sources in California unless another source
is indicated, with the following exceptions: In some cases, pages may have been reduced in size
to fit an 8 ¥4” x 11” sized paper. Or, for readability purposes, pages may have been enlarged or
cleansed of black marks or spots. Lastly, paging and relevant identification have been inserted.

Since 1983 LRI has specialized in the historical research surrounding the adoption,
amendment and/or repeal of California statutes, regulations and constitutional provisions
pursuant to California Code of Civil Procedure § 1859 which states in pertinent part: "In the
construction of a statute the intention of the Legislature ... is to be pursued, if possible ....”
Our research and expert witness services have assisted the courts in understanding and
applying the underlying purpose of enactments in countless cases, such as Redlands
Community Hospital v. New England Mutual Life Insurance Co, 23 Cal. App.4th 899 at 906
(1994). LRI also provides similar research for other states and at the federal level.
(Formerly Legislative Research Institute and Legislative Research, Incorporated.)

A table of contents itemizing the documents. This table of contents cites the sources of the
documents,

[ declare under penalty of perjury under the laws of the United States and the State of California that
the foregoing is true and correct and that I could and would so testify in a court of law if called to be
a witness.

Executed December 29, 2011, in Sacramento, California,

P A

Carolina C, Rose, President

i
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PROOF OF SERVICE

I am over the age of eighteen years and am not a party to the

within action. I am employed in the County of Los Angeles,
State of California, at the law offices of Baker & McKenzie
LLP, members of the bar of this Court. My business address
1s 1910 Avenue of the Stars, Suite 950, Los Angeles,
California 90067. On July 17, 2020, I served a true copy
document(s) described as:

APPLICATION TO FILE REQUEST FOR JUDICIAL
NOTICE AND REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF AMICUS BRIEF OF AMICUS CURIAE

ATLANTIC CREDIT & FINANCE, INC.

v BY ELECTRONIC TRANSMISSION THROUGH
TRUEFILING: Pursuant to Rule 2.251(b)(1)(B) of the

California Rules of Court, I caused the document(s) to be
sent to the parties on the attached Service List who have
registered for electronic service in this action at the
electronic mail addresses listed.

v BY UNITED STATES MAIL: On July 20, 2020, I caused
the document(s) listed above to be served by mail from Los
Angeles, California by placing the documents for collection
and mailing following our ordinary business practices. [ am
readily familiar with Baker McKenzie's business practice for
collecting and processing correspondence for mailing. On
the same day that correspondence is placed for collection and
mailing, it is deposited in the ordinary course of business
with the United States Postal Service in a sealed envelope
with postage fully prepaid.
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I declare under penalty of perjury under the laws of the
United States of America and the State of California that the
foregoing is true and correct. Executed on July 20, 2020.

/s/ Edward D. Totino
Edward D. Totino
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SERVICE LIST
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LAW OFFICES OF TODD M. FRIEDMAN, P.C.
21550 Oxnard Street, Suite 780
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Attorneys for Plaintiff
and Appellant
Jeremiah Smith

VIA TRUEFILING
Michael R. Williams
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VIA TRUEFILING
The Supreme Court of the State of California
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Clerk of the Superior Court

Attn: Judge Sharon J. Waters
Superior Court of Riverside County
Riverside Historic Courthouse
4050 Main Street

Department 10

Riverside, CA 92501
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Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 7/17/2020 on 8:23:43 PM

No. S260391

IN THE SUPREME COURT OF
CALIFORNIA

JEREMIAH SMITH, Plaintiff

and Appellant, v.

LOANME, INC., Defendant and Respondent.

After a Decision by the Court of Appeal

Fourth Appellate District, Division Two
(Case No. E069752)

On Appeal from the Riverside County
Superior Court

(Case No. RIC1612501; Hon. Sharon J. Waters)

[PROPOSED] ORDER GRANTING
REQUEST FOR JUDICIAL NOTICE OF
AMICUS CURIAE
ATLANTIC CREDIT & FINANCE, INC.




[PROPOSED] ORDER
The Court grants the Request for Judicial Notice filed by

Amicus Curiae Atlantic Credit & Finance, Inc. and takes judicial

notice of the following documents:

1. Exhibit A: Letter to Assembly Member Lloyd Connelly dated
August 23, 1991 from Michael S. Sands.

2. Exhibit B: Author’s Statement of Intent — Assembly California
Legislature.

IT IS SO ORDERED

Dated , 2020 By:

Justice of the Supreme
Court
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