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I.   INTRODUCTION

Appellants Make UC A Good Neighbor and The People’s

Park Historic District Advocacy Group (“Good Neighbor”) oppose

the motion for judicial notice (“motion”) filed on August 24, 2023,

by Defendants and Respondents The Regents of the University of

California, et al. (“UC”).

UC seeks judicial notice of legislative history materials

regarding the California Environmental Quality Act (“CEQA”). 

UC filed the motion concurrently with their reply brief on the

merits on August 24, 2023, and expressly cite this material in

section I.E of their reply brief (at pages 30-31).

Good Neighbor respectfully requests that the Court deny

the motion because UC failed to comply with rule 8.252 of the

California Rules of Court and the motion improperly attempts to

introduce new evidence and arguments in a reply brief. Good

Neighbor also respectfully requests that the Court not consider

the proffered new evidence or UC’s new arguments, asserted in

section I.E of UC’s reply brief, based on this new evidence.  

II.   ARGUMENT

A. Respondents’ Motion fails to comply with CRC, rule
8.252(a)(2).

UC’s motion fails to comply with Rule 8.252,

subdivision(a)(2), which provides:

The motion must state:

(A) Why the matter to be noticed is relevant to the

appeal;

(B) Whether the matter to be noticed was presented

to the trial court and, if so, whether judicial notice
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was taken by that court;

(C) If judicial notice of the matter was not taken by

the trial court, why the matter is subject to judicial

notice under Evidence Code section 451, 452, or 453;

and

(D) Whether the matter to be noticed relates to

proceedings occurring after the order or judgment

that is the subject of the appeal.

While UC explains why it contends the matter is relevant

to the appeal, it fails to provide information required by

subdivisions (B), (C), (D). The motion should be denied on that

basis alone. (Tenet Healthsystem Desert, Inc. v. Blue Cross of

California (2016) 245 Cal.App.4th 821, 834 [failure to comply

with Rule 8.252 “alone, would be a sufficient reason to reject [the]

request”].)  Had UC complied with this rule, they would have

disclosed that the material was not presented to the trial court,

which is another reason to deny the request. (People v. Preslie

(1977) 70 Cal.App.3d 486, 493 [“as a general rule the court should

not take such notice if, upon examination of the entire record, it

appears that the matter has not been presented to and considered

by the trial court in the first instance”].)  

B. UC improperly submits this new evidence with and
its arguments based on this evidence in its reply
brief.

The motion should also be denied because it represents an

improper attempt to introduce new evidence and arguments in a

reply brief. “Points raised for the first time in a reply brief will

ordinarily not be considered, because such consideration would

deprive the respondent of an opportunity to counter the
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argument.” (American Drug Stores, Inc. v. Stroh (1992) 10

Cal.App.4th 1446, 1453; see also, Sierra Club v. City of Orange

(2008) 163 Cal.App.4th 523, 548; In re Marriage of Ackerman

(2006) 146 Cal.App.4th 191, 214.) UC has not shown good cause

to depart from this rule. (Browne v. County of Tehama (2013) 213

Cal.App.4th 704, 720, fn. 10.)1 

Here, as in these cases, Good Neighbor does not have an

opportunity to respond to UC’ new arguments and evidence.

Therefore, Good Neighbor requests that the Court not consider

the proffered new evidence or UC’s arguments based on this new

evidence.

III.   CONCLUSION

Appellants respectfully request that the Court deny UC’s

motion and not consider UC’s arguments based on this new

evidence.

DATED: September 8, 2023

LAW OFFICES OF THOMAS N. LIPPE, APC 

 

By:________________________________
Thomas N. Lippe, Attorney for Make UC A Good
Neighbor and The People’s Park Historic District
Advocacy Group

T:\TL\UCB LRDP\Appeal\Supreme Ct\Motions\UC MJN\MJN005 Opposition.wpd

1(See also, Jay v. Mahaffey (2013) 218 Cal.App.4th 1522,
1537-1538[denying declarations introduced on reply because
opposing party would have no opportunity to respond]; Ross v.
Creel Printing & Publishing Co. (2002) 100 Cal.App.4th 736, 744
[denying request for judicial notice in reply brief].)  
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PROOF OF SERVICE

I am a citizen of the United States, employed in the City

and County of San Francisco, California.  My business address is

50 California Street, Suite 1500, San Francisco, CA 94111. I am

over the age of 18 years and not a party to the above entitled

action. On September 8, 2023, I served the following on the

parties below, as designated:

!OPPOSITION TO MOTION FOR JUDICIAL NOTICE  

MANNER OF SERVICE

[x] By TrueFiling I caused such document(s) to be served via
TrueFiling electronic service on the parties in
this action by transmitting and uploading a
true copy to TrueFiling interface by providing
the following email address(es) listed under
each addressee below. Participants in the case
who are not registered users will be served by
mail or by other means permitted by the court
rules.

I declare under penalty of perjury under the laws of the

State of California that the foregoing is true and correct. 

Executed on September 8, 2023, in the County of Contra Costa,

California.

  
_________________________________

Kelly Marie Perry
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