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ANSWER BRIEF ON THE MERITS 

INTRODUCTION 

From its inception, the Song-Beverly Consumer Warranty 
Act (Song-Beverly or the Act) (Civ. Code, § 1790 et seq.),1 was 
designed to protect purchasers of new warranted products.  
Plaintiffs ask this Court to extend Song-Beverly’s enhanced 
statutory remedies to used vehicle owners who have contractual 
rights under the balance of the warranty issued to the original 
purchaser.  As the Court of Appeal correctly held, plaintiffs’ 
position runs counter to the statutory scheme established by the 
Legislature and should be rejected.   

Plaintiffs make the bold claim that the opinion reached this 
commonsense result “for the first time in a California published 
decision” (OBOM 14), but that is simply not true.  A number of 
cases explain that a manufacturer generally owes used car 
owners only the duty to perform under the warranty—and not 
the statutory repurchase-or-replacement remedy.  No appellate 
decision has adopted plaintiffs’ position—affording new car 
remedies to used car owners who had no transactional 
relationship with the manufacturer, and who contracted with a 
third party to buy a vehicle with thousands of miles on it, far 
removed from the condition it was in when it left the factory floor.  

The Legislature undoubtedly was attuned to the difference 
between new and used vehicles.  It afforded a particularly 

 
1  All statutory citations are to the Civil Code unless otherwise 
indicated. 
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generous statutory remedy—the repurchase or “buyback” 
remedy—only to “new motor vehicle” owners.  Plaintiffs argue 
that used cars are actually new cars so long as their owners enjoy 
rights under the balance of the original warranty.  Their position 
turns entirely on part of the “new motor vehicle” definition 
referring to “a dealer-owned vehicle and a ‘demonstrator’ or other 
motor vehicle sold with a manufacturer’s new car warranty.”  (§ 
1793.22, subd. (e)(2); see OBOM 14.)   

As the Court of Appeal explained, Song-Beverly’s use of 
that catchall phrase must be read in the context of the sentence 
and section in which it appears.  The statutory language clarifies 
that new cars include “new motor vehicles” sold with a new car 

warranty in the initial retail sale—like executive vehicles owned 
by a bank, leasing company, or the manufacturer—that may not 
technically be demonstrators or dealer-owned vehicles but that 
have never previously been sold to a consumer.  New cars are not, 
however, those that have changed hands among private owners.  
Such purchasers inherit only whatever contractual obligations 
may remain under a warranty issued to the first buyer of the car.  
If the Legislature had intended the catchall phrase to include any 

vehicle sold with a balance of the original warranty, there would 
have been no need to mention demonstrators at all.   

Song-Beverly’s legislative history confirms the Court of 
Appeal got it right.  From the time the ”lemon law” went into 
effect in 1982, it has never imposed on nonseller manufacturers 
any repurchase obligation to used car buyers.  With each 
amendment, the Legislature carried forward the “new motor 
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vehicle” limitation on enhanced statutory duties and remedies.  
The bill’s author undertook certain clarifications in 1986, and 
dealer-owned and demonstrator vehicles were added to the 
definition of “new motor vehicle” in 1987; contemporaneous 
reports showed this amendment was considered a “clean-up” 
change.  From that time to the present, no legislative history 
suggests anyone envisioned the vast expansion of Song-Beverly’s 
reach that plaintiffs’ interpretation would effect.  

Used car owners are not left without recourse.  If a used car 
has repeat problems while under warranty, the manufacturer 
must pay for warranted repairs.  Moreover, the Legislature 
crafted a statutory remedy specifically for used cars: a repurchase 
obligation falls on the used car dealer that resold the car, to the 
extent the dealer breaches a further warranty given in connection 
with that sale.  (See § 1795.5.)  At that point, such dealers are in 
the best position to discover, repair, and disclose any problems in 
a particular used car before it is sold to a subsequent purchaser.  
This is a rational approach, and it draws the same line drawn in 
other states’ lemon laws. 

An automobile purchase is one of modern life’s most highly 
regulated sales transactions.  Like other states, California 
regulates every aspect of that transaction—from advertising and 
vehicle disclosure requirements to finance and leasing 
regulations, license, registration, insurance, warranty, and 
service obligations.  In a variety of contexts within this complex 
system there are different rules for new and used vehicles.  This 
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Court should reject plaintiffs’ attempt to blur Song-Beverly’s 
important distinction between new and used cars. 

STATEMENT OF THE CASE 

I. California’s complex suite of laws and regulatory 
provisions governing the sale and warranty of new 
and used vehicles.  

A. New and used products, including new and 
used vehicles, are traditionally subject to 
differing rights and obligations. 

Sellers’ obligations relating to used products are “less 
stringent” than those applicable to new products “due to the wide 
variations in the type and condition of used products.”  (Rest.3d 
Torts, Products Liability, § 8, com. a, p. 166; see id., com. d, p. 
170 [used products have been sold to a buyer outside the chain of 
distribution].) 

For more than a century, this approach has been true 
regarding motor vehicles.  California heavily regulates 
manufacturers, distributors, and new and used automobile 
dealers, maintaining a distinction between new and used vehicles 
consistent with distinctions between new and used products 
generally.  Entire chapters of California codes are devoted to the 
regulation of “new motor vehicle dealers” and “new” or “used” 
motor vehicles.  (See Veh. Code, § 3000 et seq.; Health & Saf. 
Code, §§ 43100 et seq., 43600 et seq.; Bus. & Prof. Code, § 472 et 
seq.)  The dividing line between a “new” and “used” vehicle is 
generally whether it has been sold at retail.  (See Veh. Code, §§ 
430, 665.) 
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Only manufacturers themselves or their franchised “new 
motor vehicle dealers” may sell new vehicles.  (Veh. Code, §§ 426, 
11713.1, subd. (f)(1).)  Franchised dealers must maintain a line of 
credit with a bank—a “floor plan”— to buy their inventory of  
new vehicles from manufacturers.  (Billings, Floor Planning, 
Retail Financing & Leasing in the Automobile Industry (2004) 
§ 1:4 (hereafter Billings, Floor Planning).)  Franchised dealers
use some of these new vehicles as demonstrators, service loaners,
and executive or driver education vehicles (id., §§ 1:7, 1:14),
which are subject to distinct registration and taxation rules and
can be used only in limited ways (Veh. Code, § 11715, subd. (a)
[registration requirements]; Cal. Code Regs., tit. 13, § 201.00 [use
of special plates]; Cal. Dept. of Tax and Fee Admin. (CDTFA),
Business Taxes Law Guide–Revision 2023, Sales and Use Tax
Annotations, § 215.0000 et seq. <https://tinyurl.com/ms8ff9d7>
[as of Jan. 31, 2023] (hereafter CDTFA Guide) [discussing use tax
regulations]; CDTFA, Motor Vehicle Dealers (Jan. 2023) pp. 26–
30 <https://tinyurl.com/2p8sjkfa> [as of Jan. 31, 2023] (hereafter
CDTFA, Motor Vehicle Dealers) [same]; Ebin, Demonstrator

FAQs (Aug. 31, 2020) <https://tinyurl.com/mr46pmdm> [as of
Jan. 31, 2023] [the “special DMV forms . . . for demos” include
REG 397 (Application for Registration of New Vehicle) and 496
(Used Vehicle Certification)].)  New car dealers must
“conspicuously” disclose the prior use of these vehicles to the first
consumer purchaser.  (Veh. Code, § 11713, subd. (t).)

Different rules apply to used vehicle transactions.  While 
transactions between private owners are largely unregulated, 

https://tinyurl.com/ms8ff9d7
https://tinyurl.com/2p8sjkfa
https://tinyurl.com/mr46pmdm
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used car dealers are subject to specific education, inspection, 
repair, and disclosure requirements and must acquire vehicle 
history reports and make them available to consumers.  (See Civ. 
Code, § 2986.5; Veh. Code, §§ 11704.5, 11713, subd. (d), 11713.1, 
subd. (t), 11713.16, subd. (a), 11713.18, 11713.21, 11713.26, 
11950, 24007, subd. (a)(1), (c)(2), see also 16 C.F.R. §§ 455.1 et 
seq. (2022) [since 1985, the Federal Trade Commission’s Used 
Car Rule has required dealers to post a Buyers Guide in every 
used car offered for sale].)    

B. Since 1970, California’s Song-Beverly Act has
provided enhanced warranty protections
whose scope depends on whether the consumer
is the purchaser of new or used goods.

Manufacturers generally need not provide express 
warranties with their products.  Under Song-Beverly, however, a 
manufacturer that sells “consumer goods” accompanied by an 
express warranty must maintain, authorize, or reimburse local 
repair facilities “to carry out the terms of those warranties.”  (§ 
1793.2, subd. (a)(1)(A); see § 1793.5.)   

In 1970, Song-Beverly defined “consumer goods” as motor 
vehicles and appliances bought for personal use.  (FCA and 
Plaintiffs’ Motions for Judicial Notice (MJN), 1MJN 115 [§ 1791, 
subd. (a)].)2  Now, “consumer goods” include “any new product” 

2  To provide full context, FCA has provided an additional 10 
volumes of legislative history.  To avoid confusion, FCA has 
numbered these volumes consecutively as volumes 7–16, to follow 
the 6 volumes filed by plaintiffs (which include the 5 volumes 
FCA filed in the Court of Appeal).  FCA cites to all volumes as 
“[vol.]MJN [page].”   
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bought or leased for personal use, with a narrow exception to 
include “new and used assistive devices,” like wheelchairs.  
(§ 1791, subd. (a), emphasis added.)   

Song-Beverly provides a statutory remedy for breach of 
warranty in addition to contract breach remedies available under 
the Commercial Code.  The owner must give the manufacturer “a 
reasonable number of attempts” to conform the new product to 
the applicable express warranty, but if those attempts are 
unsuccessful, the manufacturer “shall either replace the goods or 
reimburse the buyer in an amount equal to the purchase price 
paid by the buyer.”  (§ 1793.2, subd. (d)(1).) 

The Act carves out used goods for different treatment, 
imposing obligations only on the seller or distributor rather than 
the manufacturer.  Section 1795.5 provides: “Notwithstanding 
the provisions of subdivision (a) of [s]ection 1791 defining 
consumer goods to mean ‘new’ goods, the obligation of a 

distributor or retail seller of used consumer goods in a sale in 
which an express warranty is given shall be the same as that 
imposed on manufacturers under this chapter.”  (Emphasis 
added.)  “It shall be the obligation of the distributor or retail 

seller making express warranties with respect to used consumer 
goods (and not the original manufacturer, distributor, or retail 

seller making express warranties with respect to such goods when 

new) to maintain sufficient service and repair facilities within 
this state to carry out the terms of such express warranties.”  
(§ 1795.5, subd. (a), emphasis added.) 
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Section 1795.5, subdivision (b), confirmed that 
manufacturers are not liable under the Act for the cost of 
repairing, replacing, or repurchasing used goods. (§ 1795.5, subd. 
(b) [section 1793.5 does not apply to the sale of used goods]; see § 
1793.5 [manufacturers that rely on retail sellers to conform goods 
to warranty are liable for the cost to replace, repair, or 
repurchase new goods].) 

Since 1970, Song-Beverly has also provided for implied 
warranties of merchantability and fitness for “consumer goods” 
(§§ 1791.1, 1792), i.e., new products.  These implied warranties 
may not last less than 60 days or more than one year after the 
sale of the new goods.  (§§ 1791.1, subd. (c), 1792.)  The Act 
provides different implied warranties for used products, lasting 
only up to three months.  (§ 1795.5, subd. (c).)  As with express 
warranties, liability for breach of implied warranties on used 
goods lies exclusively with distributors and retailers unless the 
manufacturer acts as the retail seller and issues a new warranty 
with the used product’s sale.  (See § 1795.5.)  

C. In 1982, California added its vehicle-specific 
“lemon law” to Song-Beverly and limited the 
repurchase-or-replacement remedy against 
auto manufacturers to “new motor vehicles.”   

The Legislature amended Song-Beverly in 1982 to add 
special “lemon law” provisions governing new motor vehicles.  
(See Stats. 1982, ch. 388, § 1, p. 1720 [former § 1793.2, subd. (e)].)  
The provisions created a rebuttable presumption that certain 
conditions during the first 12 months after delivery or first 
12,000 miles would trigger Song-Beverly’s repurchase-or-
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replacement remedy.  (Ibid.; 5MJN 945 [§ 1793.2, subd. (e)(1)], 
952 [same].)  The presumption generally arises only if the buyer 
directly notified the manufacturer (not just the dealer) of an 
unrepaired malfunction.  (Ibid.) 

The 1982 enactments included a limiting definition of “new 
motor vehicle,” which excluded business-use vehicles and 
motorcycles, motorhomes, and off-road vehicles.  (Stats. 1982, ch. 
388, § 1, pp. 1722–1723 [former § 1793.2, subd. (e)(4)(B)]; 5MJN 
950 [same].)  Over the years, the definition has undergone 
several revisions both to include and exclude vehicles not 
obviously or technically satisfying the general definition.  (Stats. 
1987, ch. 1280, § 2, p. 4561 [including demonstrators]; Stats. 
1988, ch. 697, § 1, p. 2319 [excluding certain aspects of 
motorhomes]; Stats. 1998, ch. 352, § 1, pp. 2777–2778 [§ 1793.22, 
subd. (e)(2); including certain vehicles used by small businesses]; 
Stats. 2000, ch. 679, § 1, pp. 4510–4511 [same].) 

In 1987, the substance of current section 1793.2, 
subdivision (d)(2), was added.  Subdivision (d)(1) describes the 
repurchase-or-replacement remedy for any consumer “goods” that 
a manufacturer does not successfully repair.  Subdivision (d)(2), 
which deals specifically with “new motor vehicles,” tracks the 
general remedy provision but adds vehicle-specific requirements.  
With replacement, the buyer receives another “substantially 
identical” “new motor vehicle” under subdivision (d)(2)(A), and 
with “restitution” under subdivision (d)(2)(B) (i.e., repurchase or 
buyback), the manufacturer “shall make restitution” that 



 23 

includes the “actual price paid or payable” for the new vehicle, 
with specified adjustments. 

In 1992, the Legislature transferred the 1982 “lemon law” 
provisions from former section 1793.2, subdivision (e), to section 
1793.22, known as the Tanner Consumer Protection Act.  As a 
result, the definition of “new motor vehicle” moved to section 
1793.22.   

The current definition is limited to new vehicles bought for 
personal use or for business use by certain small businesses and 
includes and excludes specified new vehicles.  (§ 1793.22, subd. 
(e)(2).)   

“New motor vehicle” means a new motor vehicle that 
[is bought for specified uses] . . . [and] includes [the 
chassis and drive train only of new motorhomes], a 
dealer-owned vehicle and a “demonstrator” or other 
motor vehicle sold with a manufacturer’s new car 
warranty but does not include a motorcycle [or 
unregistered off-road vehicle].  A demonstrator is a 
vehicle assigned by a dealer for the purpose of 
demonstrating qualities and characteristics common 
to vehicles of the same or similar model and type.   

(Ibid., emphasis added.) 

II. This Lawsuit.  

A. Plaintiffs purchase a used Dodge truck from 
Pacific Auto Sales and then sue FCA for a 
repurchase remedy, claiming attempts to 
conform the truck to the warranty were 
unsuccessful. 

Plaintiffs bought a used Dodge truck with over 55,000 miles 
on the odometer from Pacific Auto Center.  (Rodriguez v. FCA 
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US, LLC (2022) 77 Cal.App.5th 209, 215 (Rodriguez); AA 146.)  
Pacific Auto Center is an independent used car dealer 
unaffiliated with FCA, the truck’s manufacturer.  (Rodriguez, at 
p. 216.)   

When purchased, the truck’s basic 3-year/36,000-mile 
warranty had expired, but FCA’s limited powertrain warranty 
was still in effect.  (Rodriguez, supra, 77 Cal.App.5th at p. 215.)  
Plaintiffs presented the truck to an FCA-authorized service 
facility several times when the check engine light illuminated, 
and plaintiffs claim the problem was not fixed.  (Id. at pp. 215–
216.)  

Plaintiffs sued, claiming FCA must repurchase their used 
truck.  (Rodriguez, supra, 77 Cal.App.5th at pp. 215–216.)  

B. The trial court grants summary judgment and 
the Court of Appeal affirms, concluding the 
statutory remedies for new motor vehicles are 
not available to owners of a used vehicle.   

FCA moved for summary judgment, noting that the 
repurchase remedy is limited to “new motor vehicles.”  
(Rodriguez, supra, 77 Cal.App.5th at p. 216.)  FCA argued it had 
no statutory duty to repurchase a used truck that it did not sell to 
plaintiffs.  (Ibid.)  The trial court agreed and granted summary 
judgment.  (Ibid.) 

The Court of Appeal affirmed, reaching the straightforward 
conclusion that a used vehicle purchaser who inherits some 
remainder of the original warranty did not purchase a “new 
motor vehicle” within the meaning of the Act.  (Rodriguez, supra, 
77 Cal.App.5th at p. 215.)  The unanimous court analyzed Song-
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Beverly’s statutory text and legislative purpose, and concluded 
that a used vehicle originally sold to a prior consumer is not a 
“new motor vehicle.”  (Id. at pp. 219–225.)    

The opinion explained the key phrase—“ ‘a dealer-owned 
vehicle and a “demonstrator” or other motor vehicle sold with a 
manufacturer’s new car warranty’ ”—must be interpreted based 
on ordinary principles of grammar and in the context of the 
overall statutory scheme.  (Rodriguez, supra, 77 Cal.App.5th at 
pp. 214–215, 220–223.)  The court concluded that the phrase “or 
other motor vehicle” is a “catchall” provision covering vehicles 
similar to “demonstrators” and “dealer-owned” vehicles that have 
not been previously sold to a consumer and are sold “with new or 
full warranties.”  (Id. at pp. 219–221.) 

The opinion cites the consistent line of cases finding used 
car purchasers are not entitled to Song-Beverly’s special 
statutory repurchase remedy for new car purchasers.  (Rodriguez, 
supra, 77 Cal.App.5th at pp. 218, 223–224, citing Ruiz Nunez v. 

FCA US LLC (2021) 61 Cal.App.5th 385, 398 (Nunez); Kiluk v. 

Mercedes-Benz USA, LLC (2019) 43 Cal.App.5th 334, 339–340 
(Kiluk); Dagher v. Ford Motor Co. (2015) 238 Cal.App.4th 905, 
923 (Dagher); Johnson v. Nissan North America, Inc. (N.D.Cal. 
2017) 272 F.Supp.3d 1168, 1179 (Johnson).)3   

The opinion distinguishes Jensen v. BMW of North 

America, Inc. (1995) 35 Cal.App.4th 112 (Jensen), on which 

 
3  After this Court granted review, courts have consistently 
agreed with the opinion.  (See Barboza v. Mercedes-Benz USA, 
LLC (E.D.Cal., Dec. 28, 2022, No. 1:22-CV-0845 AWI CDB) 2022 
WL 17978408, at p. *3 [nonpub. opn.] [collecting cases].)   
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plaintiffs heavily rely.  (Rodriguez, supra, 77 Cal.App.5th at pp. 
223–224.)  In that case, the Court of Appeal found BMW owed a 
repurchase remedy where its franchised dealer leased an 
essentially new car, representing it as a new demonstrator and 
providing “a full manufacturer’s warranty issued by the 
manufacturer’s representative.”  (Id. at p. 224.)    

Finally, the opinion reaffirmed that used vehicle buyers can 
still enforce their warranties—albeit without Song-Beverly’s 
enhanced remedies for new motor vehicles—both under the Act’s 
remedies for used vehicles (Rodriguez, supra, 77 Cal.App.5th at 
p. 218) and under the Commercial Code (id. at p. 225). 

LEGAL ARGUMENT 

I. The definition of “new motor vehicle” for purposes of 
Song-Beverly’s repurchase-or-replacement remedy 
against manufacturers excludes plaintiffs’ used 
truck.   

A. The term of art “new motor vehicle” is not 
reasonably susceptible to an interpretation 
that includes used vehicles previously sold at 
retail. 

The core dispute here is how to interpret section 1793.22, 
subdivision (e)(2), which begins by stating “ ‘New motor vehicle’ 
means a new motor vehicle that . . . .”  The simplest answer to 
plaintiffs’ contention that their used truck was actually a “new 
motor vehicle” is that the Legislature would not have continued 
to use the term “new motor vehicle” if its intent were to sweep in 
used vehicles such as the one at issue here—a truck purchased 
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from a used car dealer after having been driven 55,000 miles by a 
prior owner.  

The Vehicle Code defines a “new vehicle” as one that has 
never been sold at retail or registered.  (Veh. Code, § 430; see id., 
§ 426 [“New motor vehicle dealers” are franchised dealers that 
sell “new and unregistered motor vehicles”].)  The Vehicle Code 
uses the phrases “new vehicle” and “new motor vehicle” 
interchangeably.  (See, e.g., id., §§ 296, 331, 3064, 28052.)   

A “used vehicle” is one that has been sold or registered, or a 
vehicle that would otherwise be considered new but was regularly 
used by a dealer as a demonstrator or by a manufacturer in sales 
or distribution work.  (Veh. Code, § 665.)  The word “sold” 
expressly refers to sales to consumers and does not include 
transfers between manufacturers and its dealers or between 
dealer franchisees.  (Ibid..; see Civ. Code, § 1791, subds. (b), (n).) 

It is common for a statutory “term of art” to define itself.  
(See Gustafson v. Alloyd Co., Inc. (1995) 513 U.S. 561, 576 [115 
S.Ct. 1061, 131 L.Ed.2d 1] (Gustafson).)  To speak of a “new 
motor vehicle” in a statute is to use a term of legal art, which 
courts will construe according to its accepted legal meaning.  (See 
Arnett v. Dal Cielo (1996) 14 Cal.4th 4, 19 (Arnett).)  For example, 
the Civil Code commonly incorporates the Vehicle Code’s 
definitions.  (See Civ. Code, §§ 1795.90, subd. (e), 2981, subd. (l), 
2985.7, subd. (a).)   

Under Song-Beverly, “ ‘New motor vehicle’ means a new 
motor vehicle [and] includes . . . a dealer-owned vehicle and a 
‘demonstrator’ or other motor vehicle sold with a manufacturer’s 



 28 

new car warranty.”  (§ 1793.22, subd. (e)(2).)  The repeated use of 
the phrase “new motor vehicle” shows the Legislature 
incorporated that term’s specialized, legal meaning.  (See Arnett, 
supra, 14 Cal.4th at pp. 19–21 [lawmakers are presumed to use 
words in their “legal sense”].)   

Read together with the Vehicle Code, section 1793.22’s 
definition of “new motor vehicle” is limited to vehicles not 
previously sold to and registered for use by a consumer.  For 
purposes of Song-Beverly, a “new motor vehicle” includes cars 
that may be “used” in the sense of having been operated—but 
only as demonstrators or dealer-owned or manufacturer-owned 
vehicles never previously sold to a consumer.  A vehicle is not 
necessarily “used” just because it has mileage on the odometer, 
but it is “used” rather than “new” if it was preowned by a 
consumer.   

B. The statutory reference to vehicles “sold with a 
manufacturer’s new car warranty” does not 
transform previously sold used cars into new 
ones for purposes of Song-Beverly. 

1. The reference to a new car warranty, read 
in context, merely clarifies that new 
motor vehicles include those sold with the 
warranty that accompanies a first-time 
purchase. 

Plaintiffs’ argument that their used truck is a “new motor 
vehicle” hinges on 17 words in the middle of the 183-word 
definition of that term: “a dealer-owned vehicle and a 
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‘demonstrator’ or other motor vehicle sold with a manufacturer’s 
new car warranty.”  (§ 1793.22, subd. (e)(2).)   

The plain language of the disputed clause, read in the 
context of the entire definition and Song-Beverly as a whole, 
confirms that buyers who purchase cars previously owned by 
other consumers are not owners of “new motor vehicles” and are 
not entitled to repurchase remedies available only to the original 
purchaser.  (See Golf & Tennis Pro Shop, Inc. v. Superior Court 

(2022) 84 Cal.App.5th 127, 134–135 [courts grant words in 
statutes “ ‘their usual and ordinary meanings’ ” and construe 
them “ ‘in context’ ”]; Farmers Ins. Exchange v. Superior Court 
(2006) 137 Cal.App.4th 842, 858 [finding statutory provision 
viewed in context was not ambiguous; words added for 
clarification did not create ambiguity].) 

The phrase “or other motor vehicle sold with a 
manufacturer’s new car warranty” logically means a vehicle sold 
with a “new or full” warranty accompanying the first sale to a 
consumer.  (Rodriguez, supra, 77 Cal.App.5th at p. 222.)  And a 
car “sold with” that warranty refers to the sale in which that 
warranty arose.  (See Billings, Handling Automobile Warranty 
and Repossession Cases (2d ed. 2003) § 4:16 (hereafter Billings, 
Warranty) [lemon laws “frequently” include demonstrators and 
similar vehicles “ ‘as long as a manufacturer’s warranty was 
issued as a condition of sale,’ ” citing Washington and California 
law].) 

Plaintiffs argue any vehicle resold with a transferable 
balance on a manufacturer’s new-car warranty is one “sold with a 
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manufacturer’s new car warranty.”  (OBOM 26.)  But a transfer 
of the remainder of the original warranty is not the sale that 
comes with a new car warranty.   

Plaintiffs’ interpretation is undercut by Song-Beverly’s 
definition of express warranty: “A written statement arising out 

of a sale to the consumer . . . to which the manufacturer, 
distributor, or retailer undertakes to preserve or maintain the 
utility or performance of the consumer good.”  (§ 1791.2, 
emphasis added.)  A “new car warranty” arises only upon the sale 
or lease to the first consumer; no new car warranty “arises out of” 
the resale of a used car.    

Plaintiffs sidestep the Act’s definition of express warranty, 
arguing it “doesn’t address purported distinctions between ‘sales’ 
and ‘transfers.’ ”  (OBOM 40.)  Plaintiffs miss the point.  The 
Legislature never discusses “transferred” warranties at all in 
Song-Beverly, precisely because it never contemplated that used 
car buyers, to whom contractual rights may pass, could assert 
extracontractual statutory remedies provided only to new car 
buyers.   

Other provisions in Song-Beverly confirm the statutory 
reference to a car “sold with a new car warranty” refers to the 
original sale from which that warranty arose.  For example, the 
Act’s used goods provision overtly distinguishes statutory 
obligations of used good sellers who provide their own express 
warranties at the point of sale from obligations of manufacturers 
who previously provided express warranties “with respect to such 
goods when new.”  (§ 1795.5, subd. (a).)  As plaintiffs concede, 
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section 1795.5’s reference to a sale “accompanied by an express 
warranty” refers only to any additional warranty that arose 

during that used car sale, rather than to any remaining 
manufacturer’s express warranty that may also cover that 
vehicle.  (See OBOM 38–39.)  Section 1793.22’s reference to “sold 
with a new car warranty” similarly refers to the warranty that 
arose during that “new car” sale.  

Plaintiffs rely heavily on Jensen, supra, 35 Cal.App.4th at 
page 123, but that distinguishable case does not support 
plaintiffs’ expansive interpretation of section 1793.22.  Jensen 
held that the plaintiff who leased a car represented to be a 
demonstrator was entitled to seek the repurchase-or-replacement 
remedy reserved for new motor vehicles.  (Jensen, at pp. 119 
[dealer wrote “factory demo” on leasing paperwork], 123.)4   

As the Court of Appeal here noted, the car in Jensen came 
with a full manufacturer’s new car warranty.  (Jensen, supra, 35 
Cal.App.4th at p. 128.)  Plaintiffs assert that the Rodriguez 

opinion’s characterization of that fact was erroneous.  (OBOM 23, 

 
4  Nothing suggests the vehicle in Jensen had ever been 
previously sold or leased to another consumer, and the court 
made no such finding.  The car “had been owned by the BMW 
Leasing Corporation” (Jensen, supra, 35 Cal.App.4th at p. 120), 
but had only 7,500 miles on the odometer (id. at p. 119).  New 
vehicles are often “sold to a leasing company and leased back” to 
the dealer and kept in inventory (Billings, Floor Planning, supra, 
§ 1:56), especially when they are used as demonstrators, 
executive vehicles, or service loaners (see CDTFA Guide, supra, § 
215.0015 [accommodation vehicles, or service loaners, are 
“purchased by the dealer [and] immediately sold to the finance 
company which leases the vehicles back to the dealer”]).  

https://tinyurl.com/ms8ff9d7
https://tinyurl.com/ms8ff9d7
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fn. 4.)  But the jury’s verdict in Jensen shows that plaintiffs are 
wrong.  The jury necessarily found that BMW had provided 
Jensen with the warranty the dealer promised her.  (See Jensen, 
at p. 128.)  It was undisputed that the dealer told Jensen she was 
receiving a full 36,000-mile warranty; the only issue was whether 
the dealer was authorized to make that representation on BMW’s 
behalf, and the jury implicitly found it was.  (Id. at pp. 127–128.)   

Finally, it appears Jensen’s vehicle was leased to her as a 

new vehicle.  (See 16MJN 1900–1901 [“The lease itself is entitled 
‘New Motor Vehicle Lease Agreement’ ”].)  California law requires 
manufacturers to give full-mileage warranties when warranted 
cars are sold or leased as new vehicles.  (Veh. Code, § 28052; see 
Civ. Code, § 1795.4, subds. (a) & (b).)  Thus, Jensen “must be read 
in light of the facts then before the court” and “limited in that 
respect.”  (Dagher, supra, 238 Cal.App.4th at p. 923; accord, 
Rodriguez, supra, 77 Cal.App.5th at p. 224.)  

2. Basic rules of statutory construction and 
grammar confirm the correctness of the 
Court of Appeal’s analysis. 

The phrase “or other” at the end of a statutory list typically 
signals a catchall provision that must be interpreted “within its 
context, and in light of its structure [and] analogous provisions.”  
(FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 144.)  
To avoid a reading that renders some words altogether 
redundant, courts will not “ascrib[e] to one word a meaning so 
broad that it is inconsistent with its accompanying words.”  
(Gustafson, supra, 513 U.S. at pp. 574–575; see International 
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Federation of Professional & Technical Engineers, Local 21, AFL-

CIO v. Superior Court (2007) 42 Cal.4th 319, 342 [“the principle 
of ejusdem generis” provides that a general category is 
“ ‘restricted to those things that are similar to those which are 
enumerated specifically’ ”].)  Thus, catchall phrases like “or 
other” must be construed in a limited manner “similar to” the 
specific items in the list.  (Lawrence v. Walzer & Gabrielson 
(1989) 207 Cal.App.3d 1501, 1506; see Estate of Lewy (1974) 39 
Cal.App.3d 729, 733 [“catch-all phrase” “any other” is narrowly 
construed to refer only to things similar in character to those 
specifically enumerated].)  

If the Legislature had intended the phrase “a dealer-owned 
vehicle and a ‘demonstrator’ or other motor vehicle sold with a 

manufacturer’s new car warranty” to represent three distinct 
categories of vehicles, “we would expect to see commas separating 
the types.”  (Rodriguez, supra, 77 Cal.App.5th at p. 220.)  The use 
of “and” and “or” to separate the three items—instead of commas 
separating all three items—indicates the Legislature structured 
the provision as listing two categories of vehicles followed by a 
catchall clause qualifying or describing those two categories.  (Id. 
at pp. 220–221; see United States v. Ron Pair Enterprises, Inc. 
(1989) 489 U.S. 235, 241 [109 S.Ct. 1026, 103 L.Ed.2d 290] [when 
a phrase is set off by commas, “that phrase stands 
independent”].)  

Plaintiffs argue the word “or” is disjunctive and cite a 
series of cases that do not help their cause.  (See OBOM 25–26, 
citing People ex rel. Green v. Grewal (2015) 61 Cal.4th 544, 561 
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[rejecting interpretation that confused “and” with “or”]; People v. 

Loeun (1997) 17 Cal.4th 1, 9 [phrase using “or” does not mean 
“both”]; White v. County of Sacramento (1982) 31 Cal.3d 676, 680 
[rejecting defendants’ argument that the “last antecedent rule” 
did not apply];  Smith v. Selma Community Hospital (2010) 188 
Cal.App.4th 1, 30 [use of “or” in a list of four items separated by 
commas meant that finding any one applied would be sufficient].)   

Here, there is no dispute about the meaning of “or.”  The 
issue is whether use of the word “or” in this particular 
grammatical structure indicates that the phrase “or other motor 
vehicle” can be read in isolation from the words that precede it.  
It cannot. “[T]he disjunctive ‘or’ ” signifies separate categories 
only when it appears “without the use of any qualifying or 
limiting adjective preceding and modifying the latter noun.”  
(People v. Brunwin (1934) 2 Cal.App.2d 287, 290–291.)  The word 
“other” is a “limiting adjective” signifying that the latter noun 
must be interpreted in a manner similar to the specific terms 
that precede it.  (Ibid.)   

In sum, demonstrators and dealer-owned “new motor 
vehicles” are always sold to the first consumer “with a 
manufacturer’s new car warranty” (pp. 36–37, post) and thus, the 
catchall phrase covers only “other” similar new motor vehicles 
sold to the first consumer with a new car warranty, such as 
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“unregistered vehicles regularly used or operated by a 
manufacturer.”  (Veh. Code, § 665.) 

3. Plaintiffs’ unsupported arguments about 
demonstrators and leased vehicles do not 
support expanding special new motor 
vehicle protections to previously sold 
used vehicles. 

Plaintiffs raise various arguments that fare no better at 
converting their used truck into a “new motor vehicle,” as we now 
explain.   

1.  Demonstrators and dealer-owned vehicles are materially 

different from used vehicles that are owned and driven for many 

thousands of miles by other consumers.  Plaintiffs argue 
demonstrators and dealer-owned vehicles are “just like any other 
used car” with transferred warranties.  (OBOM 14.)  Plaintiffs 
also claim demonstrators are “warranted” before sale, and 
“[m]anufacturers don’t restart the warranty for a demonstrator,” 
so the catchall reference to vehicles with a “manufacturer’s new 
car warranty” should not be limited to cars sold with new or full 
warranties.  (OBOM 29.)  Plaintiffs are wrong on both counts.   

First, demonstrators and dealer-owned vehicles are not 
“just like” plaintiffs’ used truck.  They have never been sold to 
and used (or misused) by another consumer.  Demonstrators and 
similar vehicles used for sales purposes by manufacturers, 
dealerships and their personnel are carefully maintained in a 
like-new condition for resale during the limited period of usage 
before the vehicle is sold.  That materially distinguishes 
demonstrator vehicles from those previously sold to private party 
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consumers, which are then traded in or otherwise sold to a dealer 
for resale.  The Legislature could logically have concluded that 
“new vehicle” status should be preserved for the former while 
(obviously) not applying to the latter. 

Second, demonstrators are not warranted prior to sale.  In 
every case, the first consumer to purchase or lease a demonstrator 
or dealer-owned vehicle receives a new warranty arising in that 

transaction, directly from the manufacturer (see § 1791.2, subd. 
(a)(1) [a warranty “aris[es] out of a sale to the consumer”]; 
Billings, Warranty, supra, § 6:1 [warranties are agreements 
manufacturers make directly to the consumer]), and thus that 
vehicle is sold with a “new or full” warranty (Rodriguez, supra, 77 
Cal.App.5th at pp. 222–223).  A warranty booklet’s start date 
may control how long the warranty lasts, but it does not control 
when a warranty arises under the Act, and none of plaintiffs’ out-
of-state cases hold to the contrary.  (See OBOM 33–34, fn. 23.)   

Not only is the warranty arising from that sale a new (not 
transferred) warranty; it is also typically coextensive with full 
warranties issued to new cars that were not demonstrators.  
(Billings, Warranty, supra, § 6:13 [“For a small fee, 
manufacturers will reinstate the original warranty period when 
the dealer sells the demonstrator” (emphasis added)].)  Similarly, 
service loaners are often sold with the same full mileage coverage 
as new vehicles (at no additional charge) because manufacturers 
take into account the miles put on the car during its in-service 
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use.5  Thus, whether the manufacturer “reinstates” the original 
warranty period, “extends” the warranty’s mileage, or simply 
sells the vehicle with a warranty arising in that first retail 
transaction, demonstrators—unlike preowned cars—are always 
sold to the first retail buyer “with a manufacturer’s new car 
warranty.”   

2.  The listed vehicle types after the word “includes” are not 

categorically used vehicles, and thus do not negate the statute’s 

focus on “new motor vehicle.”  Plaintiffs argue the vehicle types 
listed after the word “includes” are “vehicles that fall outside a 
literal reading of the first two sentences” and the repeated use of 
the phrase “new motor vehicle” throughout the section is thus 
irrelevant.  (OBOM 27.)  Plaintiffs are wrong again.   

Previously never-sold motor homes, dealer-owned vehicles, 
and demonstrators are “new vehicles” under the Vehicle Code’s 
“new vehicle” definition, as they would be unregistered, unsold 
vehicles.  (Veh. Code, §§ 430, 11715, subd. (a).)  But not all parts 
of a motorhome are considered part of the “vehicle” and, for some 
purposes (like advertising and sales disclosures), dealer-owned 

 
5  For example, Ford Motor Company provides “full” 42-
month/42,000-miles coverage on former service vehicles 
(increased from 3-year/36,000-miles).  (See Salinas Valley Ford, 
What is a Ford Courtesy Transportation Program Vehicle? 
<https://tinyurl.com/46svz7cx> [as of Jan. 31, 2023]; see also 
Autotrader, What is the HondaTrue Certified Vehicle Program? 
(Apr. 29, 2022) <https://tinyurl.com/5s7srw3c> [as of Jan. 31, 
2023] [Honda “covers near-new vehicles less than one year or 
12,000 miles beyond their original in-service date,” increasing 
coverage from the 3-year/36,000-miles basic warranty to 4-
year/48,000-miles].)   

https://tinyurl.com/46svz7cx
https://tinyurl.com/5s7srw3c
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vehicles are considered “used” if they were “regularly used” as 
demonstrators.  (See Veh. Code, §§ 665, 11713, subd. (t); cf. ante, 
p. 18 [demonstrators are registered as both new and used 
vehicles]; Cal. Code Regs., tit. 13, § 255.02 [“A vehicle in a 
dealer’s inventory which is only occasionally demonstrated to a 
prospective purchaser . . . is not a ‘demonstrator’ ”].)  The 
Legislature therefore clarified that the part of a motor home used 
for human habitation would not fall within the protections for 
new motor vehicles (thus limiting coverage for what would 
otherwise fall within the definition).  (Civ. Code, § 1793.22, subd. 
(e)(2).)  As for the language about demonstrators and dealer-
owned vehicles, the Legislature clarified that these unsold 
vehicles count as new even if they are regularly or occasionally 
used by dealers before sale.  (See ibid.)  Without the dealer-
owned/demonstrator language, manufacturers might have argued 
that unregistered vehicles “regularly used” by new motor vehicle 
dealers (as opposed to sporadically used for test drives) were not 
“new motor vehicles” when sold for the first time to a consumer.   

In other words, section 1793.22 clarifies that mileage on the 
odometer from “regular use” by a new motor vehicle dealer before 
the first retail purchase does not take the vehicle outside Song-
Beverly’s definition of “new.”  It certainly does not go farther to 
sweep in cars purchased from used car dealers for resale. 

Finally, virtually all vehicles (new or used) on any dealer 
lot are owned by the dealer before they are resold to a consumer, 
so the phrase “dealer-owned” must be defined more narrowly, in 
light of the definition’s earlier limiting phrase, “new motor 
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vehicle.”  (Civ. Code, § 1793.22, subd. (e)(2); see Veh. Code, § 426 
[“new motor vehicle dealer” is a franchised dealer].)  A broad, 
isolated reading of “dealer-owned vehicle” that includes any 
vehicle owned by any dealer renders much of the definition 
redundant, including its enumeration of specified vehicles, like 
demonstrators.   

3.  Plaintiffs’ argument concerning demonstrators used 

extensively for several years is factually unsupported and 

irrelevant.  Plaintiffs raise the hypothetical prospect of 
consumers buying from new car dealers a “demonstrator used for 
several years” and executive vehicles “used for many years,” from 
which they infer the Legislature must have meant to broadly 
include in the new motor vehicle definition used cars bought from 
any dealer who acquires title.  (OBOM 56.)   

The ipse dixit notion that demonstrators may be used “for 
many years” before being sold for the first time to a consumer is 
contrary to reality.  New motor vehicle dealers have tremendous 
financial incentives to sell demonstrators and service and 
executive vehicles quickly.  Dealers pay periodic interest and 
depreciation payments to the financing bank until the vehicles 
are sold to a consumer (see Billings, Floor Planning, supra, 
§§ 1:7, 1:12 [¶ 6.1], 1:52, 1:55) and pay use taxes for executive 
vehicles and service loaners (see CDTFA, Motor Vehicle Dealers, 
supra, pp. 26, 29–30; CDTFA Guide, supra, § 215.0000 et seq.; 
see also Dept. Motor Vehicles (DMV), City and County Use Tax 
Rate Changes (Apr. 21, 2021) <https://tinyurl.com/bdz7pd64> [as 
of Feb. 1, 2023]).  Thus, these vehicles are typically sold after a 

https://tinyurl.com/bdz7pd64
https://tinyurl.com/2p8sjkfa
https://tinyurl.com/2p8sjkfa
https://tinyurl.com/ms8ff9d7
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few months of use.  (See Billings, Floor Planning, supra, §§ 1:52, 
1:55; CDTFA Guide, supra, § 215.0401; Cooper, What is a Demo 

Car and is Buying One a Good Idea? (Sept. 16, 2022) 
<https://tinyurl.com/2by2r7ww> [as of Feb. 1, 2023].)6    

Plaintiffs’ sole support for their repeated claim that 
demonstrators are “driven for years before being sold” (OBOM 29; 
see OBOM 30, 56, 57) is an article stating a demonstrator “used 
as a salesperson’s personal vehicle . . . can have hundreds to 

several thousand miles” on it (Dempsey, What is the real deal 

with buying a demo car? (Mar. 27, 2009) Consumer Reports 
<https://tinyurl.com/3hcasf3t> [as of Feb. 1, 2023], emphasis 
added).  But because cars are typically driven about 12,000 miles 
per year,7 the cited article actually confirms demonstrators are 
typically used for less than one year before sale. 

In any event, even if a demonstrator had a significant 
number of miles, the Legislature properly could and did 
distinguish such a vehicle from one sold to a consumer for private 
use and then resold to another consumer.  If such vehicles were 
entitled to equal treatment, the Legislature need not have 

6  An average new motor vehicle dealership will sell between 500 
and 1,000 vehicles a year, with fairly quick turnover.  (See 
Billings, Floor Planning, supra, § 1:1.)  New vehicles are now 
selling in less than a month.  (See J.D. Power, Up, Up and Up in 
December (Dec. 21, 2022) [“The average number of days a new 
vehicle is in a dealer’s possession before being sold is on pace to 
be 23 days”] <https://tinyurl.com/46dufdfn> [as of Feb. 1, 2023].)   
7  In California, “the average driver only covers 12,500 miles 
annually, less than the nationwide average.”  (Covington, 
Average miles driven per year in the U.S. (2022) (Sept. 21, 2022) 
The Zebra <https://tinyurl.com/ymjeujrc> [as of Feb. 1, 2023].) 

https://tinyurl.com/2by2r7ww
https://tinyurl.com/3hcasf3t
https://tinyurl.com/46dufdfn
https://tinyurl.com/ymjeujrc
https://tinyurl.com/ms8ff9d7
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mentioned demonstrators at all and would simply have said “new 
motor vehicles” are all vehicles covered under a manufacturer’s 
warranty.   

4.  Plaintiffs’ argument concerning lessees who exercise a 

lease option is factually unsupported and irrelevant.  Plaintiffs’ 
vehicle was not leased and reclaimed by a franchised dealer 
before being sold.  Plaintiffs nonetheless draw on the “dealer-
owned” clause to posit that the Legislature intended “a leased 
vehicle returned after multiple years” should be considered a 
dealer-owned new motor vehicle to which the Act’s new car 
remedies must apply, even though in common parlance such a 
vehicle is obviously “used.”  (OBOM 56–57.)   

In fact, such a vehicle would have been previously owned 
by a leasing company and the consumer lessee—not the dealer.  
(See Veh. Code, §§ 286, subd. (i) [“dealer” does not include a 
“lessor”], 4453.5, subd. (a) [the lessor and lessee are the owners]; 
Billings, Floor Planning, supra, § 1:53 [“The dealer’s leasing 
company purchases lease vehicles from the dealership [and the] 
vehicle is titled to the company.  At the end of the lease the 
dealer will likely buy the car from the leasing company.”].)  The 
Court of Appeal’s reading of the statute properly treats any such 
vehicles—all those previously owned and registered by a 
consumer but then sold back to a dealer—as falling outside the 
definition of “new motor vehicle.”   

Plaintiffs nonetheless argue that the definition of “new 
motor vehicle” must be stretched to protect original lessee owners 
who purchase their own vehicle at the end of the lease.  (See 
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OBOM 57.)  But a lessee who is the recipient of a new car 
warranty that came with the lease of a new car is entitled to seek 
repurchase/replacement remedies based on unsuccessful repairs.  
(See § 1793.2, subd. (d)(2)(D) [a “buyer” of a new motor vehicle 
includes a lessee of a new motor vehicle]; Crayton v. FCA US LLC 
(2021) 62 Cal.App.5th 641, 206–207 (Crayton) [addressing 
original lessee’s rights after vehicle is sold].)  The precise 
contours of the remedies in a lease buyout situation need not be 
decided here, as the point is irrelevant on these facts.  One who 
buys a used car from a third-party used car dealer is not in any 
sense the buyer of a “new motor vehicle,” regardless whether an 
original lessee who exercises the purchase option at lease-end 
retains new-car-buyer status.  

II. Other statutory provisions reinforce that Song-
Beverly’s new motor vehicle definition does not 
extend to used vehicles.  

A. The Act contains remedies specific to the sale 
of used goods, which should be governed by 
those provisions rather than provisions specific 
to “new motor vehicles.” 

Song-Beverly is clear when it applies to used products.  
(Rodriguez, supra, 77 Cal.App.5th at pp. 221–222.)  For example, 
Song-Beverly references “new or used” products (e.g., §§ 1794.4, 
subd. (f), 1796.5) and lays out detailed provisions in the limited 
situations where “used” products (like assistive devices) are 
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covered by remedies otherwise provided specifically for new 
products (e.g., §§ 1793.02, subd. (g), 1795.5).  

 The absence of similar language in sections 1793.2 or 
1793.22 signifies that those provisions do not cover used cars 
with transferred warranties.  (See County of San Diego v. San 

Diego NORML (2008) 165 Cal.App.4th 798, 825 (County of San 

Diego) [“Where statutes involving similar issues contain language 
demonstrating the Legislature knows how to express its intent, 
‘ “the omission of such provision from a similar statute 
concerning a related subject is significant to show that a different 
legislative intent existed with reference to the different 
statutes” ’ ”].)   

Plaintiffs argue Song-Beverly’s provisions for used goods 
are irrelevant, specifically claiming that section 1795.5 “doesn’t 
address a manufacturer’s liability for the manufacturer’s own 
express warranty” or “disclaim all manufacturer liability for used 
goods” under the Act.  (OBOM 37–38.)  That is plainly wrong.  
Section 1795.5 states it is “not the original manufacturer” who 
has any duty to maintain repair facilities for used products (§ 
1795.5, subd. (a)) or to reimburse dealers for the cost of repairing, 
replacing, or repurchasing defective used products (§ 1795.5, 
subd. (b)), including those still covered by the original warranty.  
(See Kiluk, supra, 43 Cal.App.5th at pp. 339 [Song-Beverly 
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“provides similar remedies in the context of the sale of used 
goods, except that the manufacturer is generally off the hook”].) 

Other provisions in Song-Beverly confirm the manufacturer 
repurchase-or-replacement remedy is limited to the vehicle’s 
original buyer.   

First, when selling a repurchased lemon, manufacturers 
must disclose “the nature of the nonconformity experienced by the 

original buyer or lessee” to subsequent purchasers.  (§ 1793.22, 
subd. (f)(1), emphasis added.)  That disclosure requirement 
confirms manufacturers are expected to repurchase vehicles only 
from the “original” purchaser.   

Second, the damages formula for the “use offset” in the 
event of a repurchase is calculated by dividing the “number of 
miles traveled by the new motor vehicle prior to the time the 
buyer first delivered the vehicle to the manufacturer” by 120,000, 
multiplied by the price of the car.  (§ 1793.2, subd. (d)(2)(C), 
emphasis added; see 3MJN 701 [“120,000 miles is the average life 
expectancy of an automobile”].)  It makes sense to determine the 
buyer’s use based on all miles traveled by the new motor vehicle 
prior to the first repair attempt only if the buyer was the original 

owner.  Significantly, both the use-offset and disclosure 
provisions were added in 1987, at the same time the “new motor 
vehicle” definition was clarified to include demonstrators and 
other vehicles sold with a new car warranty.  (3MJN 543 
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[§ 1793.2, subd. (d)(2)(C)], 713 [same]; see 3MJN 571 [§ 1793.2, 
subd. (e)(5)], 714–715 [same].)   

Plaintiffs note that, in 1989, “the Legislature expressly 
‘declare[d] that the expansion of state warranty laws covering 
new and used cars has given important and valuable protection 
to consumers.’ ”  (OBOM 38, quoting former § 1795.8 [current 
§ 1793.23, subd. (a)(1)].)  The point nicely shows that, when the 
Legislature means to refer to “new and used cars,” it knows how 
to distinguish such obligations from those applicable only to “new 
motor vehicles.”   

In addition, the language plaintiffs cite refers to Song-
Beverly’s disclosure provision for repurchased “used lemons.”  
(See 13MJN 1207–1208, 1284; see also 3MJN 571 [in 1987, 
Assembly Bill (AB) 2057 added the disclosure provision in former 
section 1793.2, subdivision (e)(5), now section 1793.22, 
subdivision (f)(1)].)  The Legislative Counsel explained that, in 
1989, “existing law” required the repurchase of defective “new 
motor vehicle[s],” which could then be resold as used “motor 
vehicles,” if the manufacturer disclosed the vehicle’s history.  
(14MJN 1389.)  Song-Beverly draws the same distinction today.  
(See §§ 1793.22, subd. (f)(1), 1793.23, subd. (c) [vehicle 
repurchased from the original owner becomes “a motor vehicle,” 
not a “new motor vehicle,” without regard to whether it is covered 
by the balance of the original warranty].) 

Other statutes that apply to used car purchasers with 
transferred warranties confirm the limited scope of Song-
Beverly’s remedies for “new motor vehicle” buyers.  For example, 
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the Legislature expressly included subsequent purchasers in 
1975 when it required manufacturers to provide consumers with 
express emissions warranties.  (See Health & Saf. Code, § 43204, 
added by Stats. 1975, ch. 957, § 12 p. 2196 [vehicle manufacturers 
“shall warrant to the ultimate purchaser and each subsequent 
purchaser”].)  This demonstrates how the Legislature could have 

treated buyers of used vehicles still covered by original 
warranties, if its intent had been to extend the repurchase-or-
replacement remedy to them. 

Similarly, the Motor Vehicle Warranty Adjustment 
Program (MVWAP) defines “consumers” for purposes of that 
program to include “any person to whom the motor vehicle is 
transferred during the duration of an express warranty.”  
(§ 1795.90, subd. (a).)  That is the kind of language one would
expect to see in section 1793.22 if the Legislature intended the
result plaintiffs advocate.

Plaintiffs observe that the MVWAP is not technically part 
of Song-Beverly and was enacted 23 years after the Act.  (OBOM 
42, citing §§ 1795.90–1795.93.)  But the MVWAP was inserted (at 
Chapter 1.5) to immediately follow the Act in the Civil Code—6 
years after the 1987 amendment—because both statutes relate to 
manufacturer warranty obligations to vehicle buyers.  The 
reference to subsequent purchasers in the MVWAP, but not in 
Song-Beverly, supports FCA: it reveals “a different legislative 
intent” regarding which buyers are covered under each legislative 
enactment.  (County of San Diego, supra, 165 Cal.App.4th at p. 
825.)  
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Finally, plaintiffs attempt to conflate used car and new car 
owners by noting that manufacturers have an ongoing duty, 
under section 1793.2, subdivision (a), to carry out the  terms of 
transferred warranties.  (OBOM 72–73, citing Kiluk, supra, 43 
Cal.App.5th at p. 340, fn. 4.)  However, that ongoing contractual 
obligation does not expand the enhanced statutory remedies that 
apply only to breaches of warranties held by buyers of “new 
motor vehicles.”  (See Gavaldon v. DaimlerChrysler Corp. (2004) 
32 Cal.4th 1246, 1261–1262 (Gavaldon) [repurchase-or-
replacement remedy not available for violation of Act’s ongoing 
duties relating to used car service contracts].)   

B. Plaintiffs’ statutory interpretation conflicts 
with Song-Beverly’s implied warranty 
provisions and unduly cuts off the rights of and 
remedies to buyers of demonstrators and other 
new vehicles. 

“Statutory language is not considered in isolation.  Rather, 
we ‘instead interpret the statute as a whole, so as to make sense 
of the entire statutory scheme.’ ”  (Bonnell v. Medical Board 
(2003) 31 Cal.4th 1255, 1261.)  Related provisions of the same 
statutory scheme “ ‘should be read together and construed in a 
manner that gives effect to each, yet does not lead to disharmony 
with the others.’ ”  (Bighorn-Desert View Water Agency v. Verjil 
(2006) 39 Cal.4th 205, 218.)  

Consistent with these principles, Song-Beverly’s definition 
of “new motor vehicle” for purposes of statutory remedies tied to 
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express warranties should not be interpreted in a manner that 
conflicts with Song-Beverly’s implied warranty provisions.   

All new goods sold at retail are accompanied by the 
manufacturer’s implied warranty of merchantability (§ 1792), 
which “in no event” shall have a duration of more than one year 
following the sale (§ 1791.1, subd. (c)).  If used cars with 
transferred warranties were “new motor vehicles,” as plaintiffs 
claim, a new one-year implied warranty would attach to the 
vehicle upon each retail sale within the warranty period, which 
would conflict with section 1791.1’s one-year maximum.  (Kiluk, 
supra, 43 Cal.App.5th at p. 340, fn. 4.)    

Plaintiffs baselessly argue that implied warranty 
provisions apply only to “consumer goods,” not “new motor 
vehicles.”  (OBOM 69–70.)  But as this Court has explained, a 
“ ‘new motor vehicle’ is just one type of ‘consumer goods’ ” under 
Song-Beverly.  (Cummins, Inc. v. Superior Court (2005) 36 
Cal.4th 478, 490 (Cummins).)  Consequently, provisions of Song-
Beverly relating to “consumer goods”—including the implied 
warranty provisions—apply also to “new motor vehicles.”   

To the extent that provisions specific to new motor vehicles 
diverge from those related to consumer goods more generally, the 
specific terms would govern over the general.  (See, e.g., OBOM 
35.)  But that maxim of statutory construction applies only where 
two provisions cannot be harmonized.  (Royalty Carpet Mills, Inc. 

v. City of Irvine (2005) 125 Cal.App.4th 1110, 1118.)  Because 
“new motor vehicle” and “consumer good” both refer to the first 
retail sale, there is no conflict.  Song-Beverly’s implied 
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warranties expire no later than one year after the initial 
purchase, as contemplated under the Act (§ 1791.1, subd. (c)), 
rather than arising over and over with each sale of a used car.   

In addition, plaintiffs’ position that their used truck (or a 
demonstrator or dealer-owned vehicle) is a “new motor vehicle” 
and yet is not a “consumer good” (OBOM 35–36, 69–70) could 
harm buyers of demonstrators and other dealer-owned new 
vehicles.  Only a “buyer” of a “consumer good” may seek relief 
under section 1794 of Song-Beverly, which provides the civil 
penalty and fee-shifting provisions.  (See §§ 1791, subds. (a), (b), 
1794; see Dagher, supra, 238 Cal.App.4th at pp. 917–918, 926–
927.)8  Indeed, plaintiffs’ attempt to overcome the serial implied 
warranty conflict has forced them to take a position that, if 
correct, would mean they cannot obtain a fee award, a result they 
argue renders their “warranty effectively unenforceable.”  
(OBOM 15; see OBOM 47–51.)    

Finally, plaintiffs have no basis to distinguish the 
persuasive analysis in Johnson, supra, 272 F.Supp.3d 1168.  
Plaintiffs argue Johnson is irrelevant because it relates to an 

 
8  Plaintiffs attempt to minimize Dagher by characterizing it as 
a case addressing “the distinction between retail sellers and 
individuals.”  (OBOM 71, fn. 28.)  But Dagher also rejected the 
plaintiff’s argument that he could sue the manufacturer simply 
because the sale resulted in the transfer of the remaining balance 
of the original warranty (Dagher, supra, 238 Cal.App.4th at pp. 
911–912), explaining the Act treats new and used vehicles 
differently (id. at pp. 920–921).   
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implied warranty claim.  (OBOM 71.)9  But the implied warranty 
claim failed in Johnson for the same reason an express warranty 
claim under Song-Beverly would have failed in that case: “the 
Song-Beverly Act does not create any obligation on behalf of [the 
manufacturer]” with respect to used goods purchased at an 
unfranchised used car dealership.  (Johnson, at p. 1179.)  
Johnson’s reasoning applies with particular force to the plaintiffs’ 
claims here, as they too purchased their truck at an unfranchised 
dealership.     

III. The legislative history confirms that previously sold 
used vehicles are not “new motor vehicles.”  

A. The 1970s amendments clarified Song-Beverly’s 
limited application to used products.  

After Song-Beverly’s enactment in 1970, confusion 
immediately arose regarding the duration of implied warranties 
and whether Song-Beverly applied to used products.  (See 1MJN 
168, 181.)  In response, the Legislature amended Song-Beverly to 
make clear that implied warranties had “a 1 year maximum” and 
to “limit[ ] the coverage to new goods.”  (1MJN 181; see 1MJN 
262–263 [§§ 1791, subd. (a), 1791.1, subd. (c)].)   

At the same time, the Legislature added section 1795.5, 
“requiring those who issue new express warranties on used goods 
to provide service on their warranties.”  (1MJN 181; see 1MJN 
263 [§ 1795.5]; see also Gavaldon, supra, 32 Cal.4th at p. 1257.)  

 
9  Plaintiffs also quibble with Johnson’s statement that CarMax 
was a “third-party” seller (OBOM 71, fn. 28), but that statement 
is both accurate and immaterial to Johnson’s holding. 
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The Legislature had used cars in mind: “Section 1795.5 was 
designed to make it clear that the obligation of a used car dealer 
in any sale in which a written warranty is given by the seller or 

any third party is the same as that imposed on manufacturers in 
sales in which a written warranty is given.”  (2MJN 426, 
emphasis added; see 1MJN 197–198.)  

In 1979, the Legislature amended section 1791’s definition 
of “consumer goods” to include “new and used assistive devices” 
such as wheelchairs, but did not include used motor vehicles.  
(7MJN 11–12 [§ 1791, subd. (a)]; see 7MJN 107; Dagher, supra, 
238 Cal.App.4th at p. 917, fn. 6 [“if the Legislature had wanted to 
add used vehicles to this general definition in section 1791, 
subdivision (a) (as it did for ‘new and used assistive devices sold 
at retail’), it could have done so”]; see also § 1793.02, subd. (g) 
[clarifying that section 1795.5’s used goods provisions do not 
apply to used assistive devices; there is no similar provision for 
used cars].)  

B. The 1982 revisions to Song-Beverly were 
intended to protect new car buyers. 

In 1980, Assemblymember Sally Tanner introduced AB- 
2705, which proposed a new chapter to the Vehicle Code titled 
“New Motor Vehicle Warranties.”  (8MJN 260–261, original 
formatting omitted.)  The first draft of this bill defined “new 
vehicle” as “a new passenger vehicle or motor truck.”  (8MJN 
261–262 [proposed Veh. Code, § 3200].)  In 1981, after AB-2705 
died in the Senate (5MJN 956, 1124), Tanner introduced AB-
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1787, a “simplified” version of AB-2705 (5MJN 1069) that was 
“similar in intent” (5MJN 1004).   

The 1981 bill initially used the undefined phrase “new 
motor vehicle” (5MJN 939), which was understood by the 
Legislature to incorporate the Vehicle Code (see 5MJN 986).  
There is no indication Song-Beverly’s “new motor vehicle” 
definition was intended to be broader than the Vehicle Code 
definition of “new vehicle.”   

The Legislature rejected more expansive definitions that 
included subsequent buyers.  The Legislature considered but did 
not track Connecticut’s 1981 lemon law (see 5MJN 1051–1058), 
which (1) defined “consumer” to include “any person to whom 
such motor vehicle is transferred during the duration of an 
express warranty,” and (2) used the phrase “motor vehicle” rather 
than “new motor vehicle” when describing the manufacturer’s 
repurchase obligations (5MJN 1052 [§ (a)(1)]).  Nor did the 
Legislature adopt the more expansive definitions in the 
Magnuson-Moss Warranty Act, which defines “consumer goods” 
to include new and used goods (15 U.S.C. § 2301(1); 16 C.F.R. § 
703.1(b) (2022)), and “consumer” to include any person to whom 
the product is transferred during the warranty period (15 U.S.C. 
§ 2301(3); 16 C.F.R. § 703.1(g) (2022)).  (See 9MJN 492–511 
[history includes detailed summary of Magnuson-Moss]; 13MJN 
1329–1330 [history includes references to 16 Code of Federal 
Regulations part 703.1’s definitions].)  

The Legislature did not expand Song-Beverly’s definition of 
“consumer goods” to include used vehicles because the purpose of 
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the “ ‘lemon’ law” was to protect “new car buyers.”  (5MJN 1119, 
capitalization omitted; see 5MJN 1042 [AB-1787 aims to remedy 
“problems for new car purchasers”], 1132 [the law represents 
“meaningful protection for new car buyers”].)  Tanner’s “fact 
sheet” (13MJN 1214, capitalization omitted) stated the law 
“applies only to warranted new (not used) motor vehicles” (ibid.).  
Thus, the “lemon law” was designed to clarify how Song-Beverly’s 
preexisting scheme applied to new cars, not to expand the Act’s 
remedies against manufacturers to used car buyers.  

The “key issue” for the Legislature in 1982 was how many 
repair attempts were reasonable during a new car’s first year.  
(5MJN 975, original formatting omitted.)  The Legislature 
concluded “that during the first year or 12,000 miles after the 
purchase of a new motor vehicle, either four or more unsuccessful 
repairs of the same defect or a cumulative total of more than 30 
days out of service for repairs of one or more defects will be 
presumed to . . . trigger the buyer’s right to a refund or 
replacement vehicle.”  (5MJN 1119, capitalization omitted; see 
5MJN 952 [§ 1793.2, subd. (e)(1)], 1094 [the law will “Limit the 
manufacturer’s liability to correcting defects discovered during 
the first year or 12,000 miles after purchase of the vehicle”].)   

The Department of Consumer Affairs made the limited 
scope of the Act clear to consumers in “Lemon-Aid for New Car 
Buyers” (11MJN 854): “Does the Lemon Law apply to used 
cars?  [¶]  . . . No, but if a used car is sold or leased with a 
written warranty, other provisions of the Song-Beverly Act apply.  
If your warranty-covered used car isn’t repaired after a 
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reasonable number of attempts, you may have a right to a refund 
or replacement from the used car dealer or other warrantor.[10]  
Even if there is no written warranty, a used car purchaser may 
be helped by the California Commercial Code and other laws”  
(11MJN 863).  (See 11MJN 855 [“The Lemon Law applies only to 
new cars”].) 

Thus, there can be no dispute that the original “lemon law” 
enacted in 1982 applied to new motor vehicles only.  

C. The 1987 amendment to the “new motor 
vehicle” definition was a “clean-up” change. 

In 1986, Tanner “introduced AB 3611 as a clean-up 
measure to the lemon law.”  (3MJN 699.)  That bill included the 
same “new motor vehicle” definition later enacted in 1987 (see 
11MJN 745–746 [§ 1793.2, subd. (e)(4)(B)]), described as a 
“Redefinition to clarify vehicles covered,” not to expand coverage 
to used vehicles with transferred warranties (13MJN 1251).   

The administrative agencies and public interest groups who 
helped draft the “redefinition” also understood it was a “clean-up” 
change.  The California Attorney General’s office of the 
Department of Justice (DOJ), the New Motor Vehicle Board of 
the DMV (see Veh. Code, § 3050 et seq.), the Department of 
Consumer Affairs, and CalPIRG (California Public Interest 

 
10  The “other warrantor” referenced by the Department is a 
“third-party warrantor,” not the manufacturer.  (See 2MJN 426.) 
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Research Group) worked closely with Tanner to draft the original 
lemon law and the 1986/1987 amendments.  (3MJN 548, 699.)   

The Department of Consumer Affairs “conducted an 
extensive investigation” (3MJN 705), and reported with concern 
that “some [car] buyers have been denied the benefits of the [first 
year] presumption where the subject of the purchase is a 
‘demonstrator’ sold with a manufacturer’s new car warranty” 
(13MJN 1295).  CalPIRG agreed the “New Car Lemon Law” 
should cover “dealer-owned and demonstrator vehicles” (ibid.), 
and was pleased Tanner introduced another bill “to protect 
consumers of new automobiles” (13MJN 1205).  CalPIRG 
described the proposed amendments as a “tune-up” (13MJN 
1280) of a law that “does not apply to used cars” (13MJN 1282) 
and identified six problems with the law, none of which 
referenced used cars with transferred warranties (13MJN 1282–
1284).   

AB-3611 died in the Senate and was reintroduced by 
Tanner as AB-2057 in 1987.  (3MJN 597, 679.) 

The identical revision to the “new motor vehicle” definition 
was described as a “Clean-up change[ ].”  (3MJN 701–702.)  The 
DMV and DOJ each prepared detailed analyses of the 1987 
amendments and identified no expansion of coverage to an 
additional class of car buyers, failing even to mention the limited 
amendment to the definition of “new motor vehicle.”  (3MJN 562–
563, 612–613; see 3MJN 599–600, 682–683, 696.)    

The Department of Consumer Affairs again explained the 
redefinition was necessary because “buyers [were] being denied 
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the remedies under the lemon law because their vehicle [was] a 
‘demonstrator’ or ‘dealer-owned’ car, even though it was sold with 
a new car warranty.”  (3MJN 700; see 3MJN 702 
[“ ‘Demonstrator’ Vehicles.  The bill includes within the 
protection of the lemon law dealer-owned vehicles and 
‘demonstrator’ vehicles sold with a manufacturer’s new car 
warranty.”].)   

The Assembly and the Senate committee analyses 
consistently stated the definition was amended “to include 
dealer-owned vehicles and demonstrator vehicles.”  (3MJN 596, 
622, 638, 664, 670.)    

Plaintiffs assert the Court of Appeal’s legislative history 
analysis “rests on the absence of the term ‘used vehicles.’ ”  
(OBOM 24.)  That is demonstrably false.  The opinion cites the 
Department’s bill report, which shows the Legislature simply 
intended to clarify the existing law by adding demonstrators and 
dealer-owned vehicles, which are sold with new car warranties.  
(See Rodriguez, supra, 77 Cal.App.5th at pp. 222–223; see also 
3MJN 701–702.)  On the very same page—and in numerous 
reports prepared by the Assembly and the Senate—“used cars” 
are referenced, but only in regard to disclosure requirements 
relating to the resale of repurchased lemons, rather than with 
respect to the definition of “new motor vehicle.”  (See 3MJN 596, 
622, 638, 664, 670.)       

Both Tanner and the Senate Judiciary Committee 
described the two purposes of the 1987 amendments: (1) to 
ensure manufacturers reimburse certain elements of damages 
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when they repurchase vehicles from their original owners, and (2) 
to create a fair third-party arbitration process.  (3MJN 598, 684.)  
The Assembly agreed.  (3MJN 678.)  Some legislators and auto 
manufacturers strenuously opposed the 1987 amendments 
initially, but not on account of any expansion to cover used cars.  
In fact, they withdrew their oppositions once Tanner amended 
the bill in response to manufacturers’ concerns.  (3MJN 675, 685; 
see 11MJN 874.) 

The lack of any history suggesting an intent to expand 
manufacturers’ liability under Song-Beverly to a large class of 
used vehicles supports the commonsense conclusion that used 
vehicles with transferred warranties are not “new motor 
vehicles.”  (See Brennon B. v. Superior Court (2022) 13 Cal.5th 
662, 669 [“We do not believe the Legislature . . . would have made 
such a significant change to the scope of Song-Beverly without 
clear language in the statutory text and without any discussion of 
such a change in the legislative history”]; People v. Raybon (2021) 
11 Cal.5th 1056, 1068 [“if the drafters had intended to so 
dramatically change the laws . . ., we would expect them to have 
been more explicit about their goals”].)  

D. The 2007 expansion of Song-Beverly to cover 
out-of-state vehicles purchased by service 
members is consistent with a statutory scheme 
that does not require manufacturers to 
repurchase used cars.   

In 2007, the Legislature enacted section 1795.8 to extend 
Song-Beverly’s “new motor vehicle” remedies to out-of-state new 
vehicles purchased by members of the armed services.  That 
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provision applies if the new vehicle was purchased “with a 

manufacturer’s express warranty from a manufacturer who sells 
motor vehicles in this state or from an agent or representative of 
that manufacturer.”  (§ 1795.8, subd. (a), emphasis added.)  Only 
a franchised dealership (not a third-party seller like the one from 
whom plaintiffs bought their truck) can conduct a sale “from a 
manufacturer,” which confirms Song-Beverly’s remedies against 
auto manufacturers do not extend to used cars purchased from 
unfranchised used car dealers.     

Plaintiffs cite 2007 Senate reports mentioning Jensen as 
holding “ ‘that a used motor vehicle sold or leased with a balance 
of the manufacturer’s original warranty is a “new motor 
vehicle.” ’ ”  (OBOM 63–64, emphasis omitted, quoting 6MJN 
1366, 1376, 1380.)  But coupled with the express language of 
section 1795.8 that applies only to sales from the manufacturer, 
that isolated Senate reference to Jensen does not, as plaintiffs 
claim, “embrace” the far broader definition of “new motor vehicle” 
plaintiffs advocate.  (See 6MJN 1369, 1372 [Assembly reports do 
not cite Jensen and reference used cars generally in a way 
consistent with section 1795.5’s specific provisions addressing 
used cars].)   A general statements in a committee report that 
“oversimplifies more nuanced statutory language” does not show 
legislative intent.  (Martinez v. Regents of University of California 
(2010) 50 Cal.4th 1277, 1293.)  

Plaintiffs argue the Legislature’s awareness of Jensen 
coupled with its inaction to modify the definition of “new motor 
vehicle” signals tacit agreement that Song-Beverly’s “new motor 
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vehicle” remedies extend to used vehicles sold with any balance 
remaining on the original warranty.  (OBOM 63–65.)  But this 
Court has repeatedly emphasized that “legislative inaction is a 
‘slim reed upon which to lean.’ ”  (Grosset v. Wenaas (2008) 42 
Cal.4th 1100, 1117; accord, Olson v. Automobile Club of Southern 

California (2008) 42 Cal.4th 1142, 1156 [without a “well-
developed body of law” interpreting statutory language at issue, 
legislative amendments without change to language at issue do 
not signal legislative agreement with “a single Court of Appeal 
decision”].)  In 2007, the Legislature had no reason to agree or 
disagree with Jensen, supra, 35 Cal.App.4th 112, and did not 
amend the definition of “new motor vehicle”—the Legislature’s 
intent was simply to extend the “same rights” enjoyed by buyers 
who purchased vehicles in-state to armed service members who 
purchased vehicles out-of-state.  (6MJN 1385–1386 
[“Proponents . . . do not intend to extend any protections beyond 
those currently provided in California’s Lemon Law to members 
of the Armed Forces”].)11  Section 1795.8 made no change to 
Song-Beverly’s definition of “new motor vehicle,” and thus its 
history is not authoritative as to the definition’s meaning.12  

 
11 By imposing obligations under the Act on manufacturers 
regarding out-of-state new vehicles purchased by service 
members, section 1795.5 imposes “the same” obligation on retail 
sellers of used out-of-state vehicles purchased by service 
members, if the seller warranted the vehicle and is subject to suit 
in California.  
12  Similarly, the amendments to the definition in 1998 and 
2000—which added certain business-use vehicles to the definition 
of “new motor vehicle” but made no changes to the relevant 
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IV. Expanding the scope of Song-Beverly’s coverage for 
used cars would not advance public policy goals and 
would have adverse effects. 

A. Enforcing the Act’s “new motor vehicle” 
limitation neither conflicts with Song-Beverly’s 
remedial purpose nor encourages 
manufacturers to breach their warranties.   

Moving past a textual analysis of the Act, plaintiffs argue 
that limiting Song-Beverly’s repurchase remedy against 
manufacturers to “new motor vehicles” as written means used car 
buyers with transferred warranties will “lose their coverage 
under the Act.” (OBOM 56.)  But that circular argument 
presupposes those buyers had a manufacturer repurchase remedy 
they never had.    

Plaintiffs claim any limitation on the repurchase-or-
replacement remedy against manufacturers hinders Song-
Beverly’s general remedial purpose.  (OBOM 45–47.)  But based 
on that logic every express limitation in the Act—e.g., the 
personal use limitation, the weight and number limitations for 
business vehicles, the exclusions of the coach portion of motor 
homes, motorcycles, off-road vehicles, and private sales (§§ 1791, 
subd. (a) & (l), 1793.22, subd. (e)(2)), and the exclusion of out-of-
state sales (Cummins, supra, 36 Cal.4th at p. 493)—should all be 
disregarded.  Plaintiffs’ argument overlooks the careful balance 
the Legislature struck in creating different remedies for different 
categories of consumers in a variety of circumstances.  (See 

 
sentence about demonstrators (see 6MJN 1225 [§ 1793.22, subd. 
(e)(2)], 1256 [same], 1279 [same], 1308 [same])—do not support 
plaintiffs’ interpretation either.  (See OBOM 63.)     
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Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 993 
[“We could not, of course, ignore the actual words of the statute in 
an attempt to vindicate our perception of the Legislature’s 
purpose in enacting the law”]; accord, Nunez, supra, 61 
Cal.App.5th at p. 397 [Song-Beverly is “intended for the 
protection of the consumer,” but that does not mean a court may 
“disregard the actual words of the statute, or fail to give them a 
plain and commonsense meaning” (internal quotation marks 
omitted)]; Dagher, supra, 238 Cal.App.4th at p. 924 [rejecting 
statutory construction dependent on “lip service to the overall 
consumer protection policy of the Act”].)   

Plaintiffs also paint a false picture of a Legislature focused 
solely on expanding consumer rights under Song-Beverly.  
(OBOM 59–63.)  Plaintiffs ignore that both the 1982 “lemon law” 
and the 1987 revisions were the result of compromise with the 
auto industry.  (See, e.g., 3MJN 704–705; 5MJN 1124.)  
Similarly, plaintiffs’ statement that the 1992 revisions “added” 
presumptions (OBOM 62) is false—that amendment simply 
moved the original “lemon law” to the Tanner Consumer 
Protection Act, without substantive change, to honor Tanner.  
(See 14MJN 1421–1433, 1495; Stats. 1992, ch. 1232, §§ 6–7.)   

Nor do plaintiffs’ cited cases support the expansion of Song-
Beverly by courts for policy reasons.  (See OBOM 54, citing 
Martinez v. Kia Motors America, Inc. (2011) 193 Cal.App.4th 187, 
195; Jiagbogu v. Mercedes-Benz USA (2004) 118 Cal.App.4th 
1235, 1244.)  That courts have limited affirmative defenses 
conflicting with Song-Beverly in cases brought by buyers who are 
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covered by the Act does not mean courts can rewrite Song-
Beverly to expand coverage to buyers who are not covered by the 
Act. 

Plaintiffs argue that unless used cars are included in the 
definition of “new motor vehicle” manufacturers will breach their 
obligation to promptly repurchase vehicles that actually are new  
(OBOM 16) in the hope that frustrated new car buyers will not 
pursue their own statutory remedies (despite the ready 
availability of lawyers incentivized by fee shifting) and will 
instead trade in their cars to subsequent buyers who will not 
have a repurchase remedy (OBOM 51–52).  One of the many 
flaws in plaintiffs’ logic is that courts have held manufacturers 
cannot avoid exposure to the original buyer or lessee for 
enhanced statutory remedies just because they no longer have 
the vehicle.  (See Crayton, supra, 62 Cal.App.5th at p. 206.)  
Moreover, manufacturers’ strong interests in maintaining 
customer satisfaction and avoiding costly litigation also cut 
against plaintiffs’ speculative scenario about purposely breaching 
obligations to new car owners who do have a repurchase remedy.  

Plaintiffs finally posit that “the only reason these issues 
arise is because manufacturers choose to make warranties 
transferrable” (OBOM 46), suggesting that manufacturers should 
simply change that practice.  A ruling from this Court 
encouraging manufacturers to make warranties 
nontransferrable, so that subsequent buyers have no remedies at 
all (even contractual ones), would be far worse for used car 
buyers than simply enforcing Song-Beverly as written. 



 63 

B. The Legislature had good reason to distinguish 
between manufacturers’ duties regarding new 
cars and used cars that have been sold to one or 
more consumers.   

Plaintiffs argue that enforcing Song-Beverly’s “new motor 
vehicle” limitation as interpreted by the Court of Appeal will 
create “arbitrary” distinctions between “new” cars that 
conceivably may have high mileage and previously owned used 
cars that the owners did not drive much.  (OBOM 55–57.)  But 
that myopic focus on mileage alone, in out-of-the-ordinary 
scenarios, does not make the Legislature’s line-drawing “illogical” 
(OBOM 48) or “arbitrary” (OBOM 55).  There is no dispute the 
Legislature did not impose special duties on manufacturers with 
respect to used cars when it enacted the lemon law in 1982, 
regardless of potentially low mileage, and good reasons for 
distinguishing between new and preowned cars continue today.   

Plaintiffs concede that more issues may “stem from 
unauthorized or unreasonable use” by a consumer owner as a car 
ages, but argue that should be dealt with as a matter of proof 
when a second or third owner is negotiating or litigating with a 
manufacturer over what remedy is owed.  (OBOM 56, fn. 27.)  
The Legislature properly could place weight on various transfers 
of ownership and consequent difficulties of proving what 
maintenance or misuse a prior owner may or may not be 
responsible for.  By contrast, new cars—including demonstrators 
or dealer-owned vehicles—are maintained professionally with a 
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goal of keeping the vehicle in as-new condition in anticipation of 
a sale to the first consumer owner.   

The Legislature also could have reasonably concluded 
manufacturing defects typically manifest early in a vehicle’s life.  
(See, e.g., Pryor v. Lee C. Moore Corp. (10th Cir. 1958) 262 F.2d 
673, 675 [“All of the cases agree . . . that proximity of time and 
events is cogently relevant in the determination of the ultimate 
factual issue whether the negligent manufacture caused the 
harm”]; Fredericks v. American Export Lines (2d Cir. 1955) 227 
F.2d 450, 452 [“The mere passage of time . . . has relevance to the 
likelihood . . . that deterioration due to use, perhaps accelerated 
by misuse, will be mistaken by a jury for a defect due to negligent 
manufacture or fabrication”].)  Plaintiffs’ unsupported assertion 
that “a vehicle is far more likely to reveal itself as a lemon as it 

gets older” (OBOM 50) thus does not support the notion that the 
Legislature was illogical in placing greater burdens on 
manufacturers with respect to problems experienced by original 
owners. 

Moreover, shifting obligations from manufacturers to used 
car dealers at the second retail sale (§ 1795.5) makes sense.  
Licensed dealers must inspect, repair, and disclose information 
about used vehicles to buyers, which in turn allows buyers to 
make informed decisions.  (See, e.g., Veh. Code, §§ 11713.21, 
11713.26, 24007, subd. (a)(1), 24011, 24250 et seq.)  If the dealer 
breaches these duties, the dealer is then liable.  (See, e.g., 
Pulliam v. HNL Automotive Inc. (2022) 13 Cal.5th 127, 132–133 
[buyer of used car properly asserted claims against dealer—not 
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manufacturer—for breach of implied warranty under Song-
Beverly, violation of the Consumers Legal Remedies Act, and 
numerous other claims].)  And, if the used car dealer separately 
warrants that particular vehicle, then the dealer is subject to the 
further obligation to repurchase the vehicle under Song-Beverly.  
(See § 1795.5.)  A manufacturer who was not involved in or 
profiting from that sale is no longer on the hook to repurchase 
that vehicle.  (See Kiluk, supra, 43 Cal.App.5th at pp. 337, 340.)  
This statutory line drawing is reasonable, not arbitrary.   

Plaintiffs argue that without imposing a manufacturer 
repurchase remedy for used cars, “unsuspecting” consumers will 
have no idea about the “egregious repair history” of vehicles that 
should have been repurchased from the original owner and taken 
“off the street.”  (OBOM 52.)  Not so.  Dealers must obtain and 
make available vehicle history reports, which include prior repair 
information (Veh. Code, § 11713.26), and to repair any egregious 
issues prior to resale (id., §§ 24007, subd. (a)(1), 24011, 24250 et 
seq.) or to conspicuously disclose that the car is being sold“as is 
(see Civ. Code, §§ 1792.3, 1792.5; 16 C.F.R. § 455.2(b)(1) (2022)).  
Plaintiffs’ false description of how the industry operates is not a 
proper basis to reject Song-Beverly’s plain meaning. 

The Legislature’s line drawing also conforms to consumer 
expectations.  “Used vehicles are reasonably expected to require 
maintenance and repair.”  (Billings, Warranty, supra, § 9:10.)  
The reasonable assumption is that consumers carefully consider 
the purchase of a used vehicle, review the disclosures about the 
vehicle’s history made by the dealer, and understand used 
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vehicles may require warranty repair.  The law requires a 
manufacturer to repurchase or replace a new car that cannot be 
repaired in a reasonable number of attempts, but does not 
provide that exceptional remedy for used cars.     

C. Used car purchasers continue to have multiple
avenues to enforce their warranties.

Petitioners argue the opinion creates a “gap” in consumers’ 
ability to enforce manufacturer warranties that transfer to used 
vehicles.  (OBOM 47–51.)  That circular argument assumes every 
vehicle owner must enjoy the right to demand the enhanced 
statutory repurchase remedy for warranty breaches.  In fact, the 
Legislature not only created statutory remedies specific to used 
car owners (§ 1795.5), but also left intact used car owners’ ability 
to enforce their warranties against manufacturers under the 
Commercial Code (Cal. U. Com. Code, §§ 2711–2715).   

Plaintiffs argue “the Legislature enacted the Act’s 
enhanced remedies because Commercial Code remedies had not 
sufficiently protected consumers.”  (OBOM 24; see OBOM 47, 48, 
50–51.)  But, by design, Song-Beverly does not provide enhanced 
remedies to all consumers.  The Legislature understood sales not 
covered by the Act “ ‘will continue to be regulated by the 
Commercial Code.’ ”  (Dagher, supra, 238 Cal.App.4th at pp. 913, 
924.)   

Plaintiffs argue that such remedies provide “hollow” relief 
to used car purchasers, who will have no rights to refunds or 
attorney fees.  (OBOM 16).  That is false.  Under the Commercial 
Code, a buyer who timely revokes acceptance of a defective used 
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car (Cal. U. Com. Code, § 2608, subd. (1)) may recover the car’s 

purchase price (id., § 2711, subd. (1)).  And the federal 

Magnuson-Moss Warranty Act provides fee awards for breach of 

warranty claims under the Commercial Code.  (See Milicevic v. 

Fletcher Jones Imports, Ltd. (9th Cir. 2005) 402 F.3d 912, 919–

920.)    

The Legislature also encourages consumer-friendly 

alternative dispute resolution mechanisms that work for owners 

of used cars as well as new cars.  Buyers who purchase used cars 

still under warranty provided by FCA (and most other 

manufacturers) can arbitrate warranty claims—at no cost—in a 

program where only decisions in the consumer’s favor are 

binding.  (See Civ. Code, § 1793.22, subd. (d)(2); 16 C.F.R. § 

703.3(a) (2022).)  These programs are certified and promoted by 

the Department of Consumer Affairs, and thus comply with both 

federal and California law.  (See § 1793.22, subd. (d); Cal. Dept. of 

Consumer Affairs, State-Certified Arbitration Information 

<https://www.dca.ca.gov/acp/acpprocess.shtml> [as of Feb. 1, 

2023] [most auto manufacturers—including FCA and all other 

American manufacturers—have certified programs]; see also 

13MJN 1153–1171 [FTC opinion letter re AUTO LINE program].) 

Thus, used car buyers can afford to enforce their warranty 

rights (see OBOM 50) without stretching the definition of “new 

motor vehicle” to include used cars.    

https://www.dca.ca.gov/acp/acpprocess.shtml
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D. Plaintiffs are wrong about the meaning of the 
Department of Consumer Affairs’ regulation. 

Plaintiffs place great weight on the Department of 
Consumer Affairs’ understanding of the meaning of “new motor 
vehicle.”  (OBOM 65–66.)  The Department certifies 
manufacturer arbitration programs.  (§ 1793.22, subd. (d)(9).)  
And, as noted above, it helped to draft the 1987 amendment, 
which it described as a “clean-up” change to a law it understood 
“applies only to new cars,” not to “used cars.”    

Contrary to plaintiffs’ assertions, the Department’s 
definition of “consumer”—“ ‘ “any individual to whom the vehicle 
is transferred during the duration of a written warranty” ’ ”— 
provides no support for expanding the “new motor vehicle” 
definition to include used cars covered by a transferred warranty.  
(See OBOM 58–59, emphasis omitted, quoting Cal. Code Regs., 
tit. 16, § 3396.1, subd. (g).)  The cited regulation provides 
definitions relating to certified arbitration programs, which 
address consumer warranty claims under both Song-Beverly and 
the Commercial Code.  (See Cal. Code Regs., tit. 16, § 3396.1, 
subd. (a) [“applicable law” in arbitration includes Song-Beverly 
and the Commercial Code]; Civ. Code, § 1793.22, subd. (d)(7) 
[listing various laws the arbitrator must take into account, 
including the Commercial Code].)  Thus, the Department’s 
definition of a “consumer” in the context of these arbitration 
programs unsurprisingly includes used car owners who can raise 
Commercial Code breach of warranty claims against 
manufacturers.  
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V. California law is in sync with other state lemon laws, 
which would not require the repurchase of a used 
vehicle under the facts of this case.   

Many decades of legislative history shows the Legislature’s 
consistent effort to stay “on pace” with lemon laws in other 
states.  (15MJN 1821, 1825; see 6MJN 1186 [in 1988, copying 
“equivalent provision in New York law”], 1350 [in 2000, 
comparing Song-Beverly’s coverage to Michigan law], 1384 [in 
2007, comparing Song-Beverly to the lemon laws of the “majority 
of the states”]; 15MJN 1701 [in 1998, extending Act because “26 
states have lemon laws that cover” cars purchased for business 
use].)  The “Song-Beverly Act, like most lemon laws, applies only 
to new vehicles.”  (Barron, California’s Lemon Law—

Developments Under the Song-Beverly Consumer Warranty Act 
(1990) 2 Loyola Consumer L.Rev. 96, 102, fn. 3.)   

In other states, a resold vehicle is not a “new car” simply 
because it is protected by the balance of a prior owner’s 
warranty—consistent with common parlance.  (See, e.g., In re 

American Motor Sales Corp. v. Brown (N.Y.App.Div. 1989) 152 
A.D.2d 343, 344, 347–351 [vehicle purchased from dealer with 
fewer than 5,600 miles, less than two years old, and still covered 
by manufacturer’s new car warranty, was not a “new motor 
vehicle” under the new car lemon law]; Schey v. Chrysler Corp. 
(Wis.Ct.App. 1999) 597 N.W.2d 457, 458, 460 [Wisconsin 
appellate court held a “used” car was not a “new” motor vehicle 
for purposes of the state lemon law, despite the fact it was still 
covered by the original manufacturer’s warranty]; Wynn 

Holdings, LLC v. Rolls-Royce Motor Cars NA, LLC (D.Nev., Mar. 
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19, 2019, No. 2:17-CV-00127-RFB-NJK) 2019 WL 1261350, at pp. 
*1, *3 [nonpub. opn.] [Nevada’s lemon law applies to “new motor 
vehicles,” which does not include used vehicles with a balance 
remaining on the original manufacturer’s warranty]; cf. Meyers v. 

Volvo Cars of North America, Inc. (Pa.Super.Ct. 2004) 852 A.2d 
1221, 1225 [car was “new motor vehicle” under Pennsylvania 
lemon law because it was a “demonstrator” first sold and first 
titled to plaintiff after having previously been used as the 
personal vehicle of the dealership’s owner].) 

Because lemon laws “are intended to deal with new 

automobiles,” consumers in most states must report the defect 
within one year from purchase to claim the statutory remedies of 
repurchase or replacement.  (Cuaresma, Consumer Protection 
and the Law (2022) § 15:9, emphasis added.)  Several states have 
extended this period to two years.  (Ibid.)  Thus, to the extent 
some other state lemon laws expressly include subsequent used 
car purchasers (unlike in California), that does not mean those 
laws would grant a repurchase remedy to plaintiffs, who 
purchased a used 2011 Dodge truck in 2013 and presented it for 
repairs in 2014.  (See id., § 15:8 [states that grant lemon law 
remedies to subsequent purchasers do so “only during the 
relevant time period (usually either the warranty period or one 
year, whichever comes first)”].)   

In addition, as in California, when other states provide 
heightened remedies for defective used cars, they “place the 
major responsibility and potential liability on dealers, not 
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manufacturers.”  (See Cuaresma, Consumer Protection and the 
Law, supra, § 16:8; see, e.g., N.Y. Gen. Bus. Law, § 198-b.)  

In sum, the legislatures in different states have used 
different mechanisms—short time limits in some, or ownership 
history limits as in California—to accomplish the goal of avoiding 
an open-ended repurchase obligation on manufacturers during 
the entire duration of an express warranty.  Interpreting the Act 
as plaintiffs do would set California far afield from the majority 
of other states, which has never been the Legislature’s intent.    

CONCLUSION 

For the foregoing reasons, this Court should affirm the 
opinion of the Court of Appeal.  
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Barclays California Code of Regulations
Title 13. Motor Vehicles (Refs & Annos)


Division 1. Department of Motor Vehicles
Chapter 1. Department of Motor Vehicles


Article 3.3. Special Plates


13 CCR § 201.00


§ 201.00. Use of Special Plates Issued to a Dealer,
Manufacturer, Remanufacturer, or Distributor.


Currentness


(a) Special plates referenced in this section may only be used on vehicles that a dealer,
manufacturer, remanufacturer, or distributor owns or lawfully possesses.


(b) The following individuals may operate a vehicle with special plates for any purpose:


(1) An individual who is the sole owner, a general partner, a manager of a limited liability
company, or a corporate officer or director of a dealer, manufacturer, remanufacturer, or
distributor, provided that individual is actively engaged in the management and control of the
business operations of the dealer, manufacturer, remanufacturer, or distributor;


(2) A general manager, or business manager, or sales manager who is actively engaged in the
management and control of the business operations of the dealer, manufacturer, remanufacturer,
or distributor when no other individual meets the criteria in (1) above;


(3) An individual employed by a manufacturer or distributor and licensed as a representative.


(c) Any licensed driver may operate a vehicle with special plates for any purpose if an individual
identified in section (b) is also in the vehicle.
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(1) An unaccompanied licensed driver, who regularly resides in the immediate household of an
individual identified in section (b), may operate a vehicle with special plates solely to pick up
or drop off that individual.


(d) A licensed driver who is an employee of a dealer, manufacturer, remanufacturer or distributor
may drive a vehicle with special plates when that employee is acting within the course and scope
of his or her employment.


(e) Any licensed driver may operate a vehicle with dealer, manufacturer, remanufacturer, or
distributor special plates for special event purposes if the operator carries a letter of authorization
from the licensee identifying the vehicle, duration, and location of operation, and person(s)
authorized to operate the vehicle.


(f) Any licensed driver, who is a prospective buyer or lessee, may test drive a vehicle with special
plates for up to seven days.


(1) A salesperson is not required to be present.


(2) If a salesperson is not present, the operator must carry a letter of authorization from the
licensee identifying the vehicle, duration, and person(s) authorized to operate the vehicle.


(g) Employees of a commercial vehicle dealer, manufacturer, remanufacturer, or distributor who
must operate a commercial vehicle in the course of their employment, may take a commercial
drive test in a commercial vehicle displaying dealer, manufacturer, remanufacturer, or distributor
special plates.


(h) A trailer, displaying special plates, may be towed by a vehicle with Vehicle Code authority to
operate on the highways.


(i) Any use of special plates issued to a dealer, manufacturer, remanufacturer, or distributor except
as specified is prohibited.
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Credits
NOTE: Authority cited: Section 1651, Vehicle Code. Reference: Sections 11714, 11715 and 11716,
Vehicle Code.


HISTORY


1. Amendment of article heading and new section filed 6-8-2000; operative 7-8-2000 (Register
2000, No. 23). For prior history of article 3.3, see Register 93, No. 30 and Register 96, No. 35.


This database is current through 1/27/23 Register 2023, No. 4.
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Barclays California Code of Regulations
Title 13. Motor Vehicles (Refs & Annos)


Division 1. Department of Motor Vehicles
Chapter 1. Department of Motor Vehicles


Article 4.1. Advertising by Occupational Licensee


13 CCR § 255.02


§ 255.02. “Demonstrator” Defined.


Currentness


A “demonstrator” is a vehicle specifically assigned by a dealer to be regularly used for the purpose
of demonstrating qualities and characteristics common to vehicles of the same or similar model and
type. A vehicle in a dealer's inventory which is only occasionally demonstrated to a prospective
purchaser whose interest has focused on a particular vehicle is not a “demonstrator.”


Credits
NOTE: Authority cited: Section 1651, Vehicle Code. Reference: Sections 665 and 11713, Vehicle
Code.


HISTORY


1. Change without regulatory effect renumbering and amending former section 402.02 to section
255.02 filed 7-19-93 pursuant to title 1, section 100, California Code of Regulations (Register 93,
No. 30).


This database is current through 1/27/23 Register 2023, No. 4.


Cal. Admin. Code tit. 13, § 255.02, 13 CA ADC § 255.02


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 15. Commerce and Trade


Chapter 50. Consumer Product Warranties (Refs & Annos)


15 U.S.C.A. § 2301


§ 2301. Definitions


Currentness


For the purposes of this chapter:


(1) The term “consumer product” means any tangible personal property which is distributed in
commerce and which is normally used for personal, family, or household purposes (including
any such property intended to be attached to or installed in any real property without regard to
whether it is so attached or installed).


(2) The term “Commission” means the Federal Trade Commission.


(3) The term “consumer” means a buyer (other than for purposes of resale) of any consumer
product, any person to whom such product is transferred during the duration of an implied or
written warranty (or service contract) applicable to the product, and any other person who is
entitled by the terms of such warranty (or service contract) or under applicable State law to
enforce against the warrantor (or service contractor) the obligations of the warranty (or service
contract).


(4) The term “supplier” means any person engaged in the business of making a consumer product
directly or indirectly available to consumers.


(5) The term “warrantor” means any supplier or other person who gives or offers to give a
written warranty or who is or may be obligated under an implied warranty.


(6) The term “written warranty” means--
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(A) any written affirmation of fact or written promise made in connection with the sale of
a consumer product by a supplier to a buyer which relates to the nature of the material or
workmanship and affirms or promises that such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or


(B) any undertaking in writing in connection with the sale by a supplier of a consumer product
to refund, repair, replace, or take other remedial action with respect to such product in the
event that such product fails to meet the specifications set forth in the undertaking,


which written affirmation, promise, or undertaking becomes part of the basis of the bargain
between a supplier and a buyer for purposes other than resale of such product.


(7) The term “implied warranty” means an implied warranty arising under State law (as modified
by sections 2308 and 2304(a) of this title) in connection with the sale by a supplier of a consumer
product.


(8) The term “service contract” means a contract in writing to perform, over a fixed period of
time or for a specified duration, services relating to the maintenance or repair (or both) of a
consumer product.


(9) The term “reasonable and necessary maintenance” consists of those operations (A) which
the consumer reasonably can be expected to perform or have performed and (B) which are
necessary to keep any consumer product performing its intended function and operating at a
reasonable level of performance.


(10) The term “remedy” means whichever of the following actions the warrantor elects:


(A) repair,


(B) replacement, or


(C) refund;
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except that the warrantor may not elect refund unless (i) the warrantor is unable to provide
replacement and repair is not commercially practicable or cannot be timely made, or (ii) the
consumer is willing to accept such refund.


(11) The term “replacement” means furnishing a new consumer product which is identical or
reasonably equivalent to the warranted consumer product.


(12) The term “refund” means refunding the actual purchase price (less reasonable depreciation
based on actual use where permitted by rules of the Commission).


(13) The term “distributed in commerce” means sold in commerce, introduced or delivered for
introduction into commerce, or held for sale or distribution after introduction into commerce.


(14) The term “commerce” means trade, traffic, commerce, or transportation--


(A) between a place in a State and any place outside thereof, or


(B) which affects trade, traffic, commerce, or transportation described in subparagraph (A).


(15) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, the Canal Zone, or American Samoa. The term “State law”
includes a law of the United States applicable only to the District of Columbia or only to a
territory or possession of the United States; and the term “Federal law” excludes any State law.


CREDIT(S)


(Pub.L. 93-637, Title I, § 101, Jan. 4, 1975, 88 Stat. 2183.)


15 U.S.C.A. § 2301, 15 USCA § 2301
Current through P.L. 117-262. Some statute sections may be more current, see credits for details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter D. Trade Regulation Rules


Part 455. Used Motor Vehicle Trade Regulation Rule (Refs & Annos)


16 C.F.R. § 455.1


§ 455.1 General duties of a used vehicle dealer; definitions.


Effective: January 27, 2017
Currentness


(a) It is a deceptive act or practice for any used vehicle dealer, when that dealer sells or offers
for sale a used vehicle in or affecting commerce as commerce is defined in the Federal Trade
Commission Act:


(1) To misrepresent the mechanical condition of a used vehicle;


(2) To misrepresent the terms of any warranty offered in connection with the sale of a used
vehicle; and


(3) To represent that a used vehicle is sold with a warranty when the vehicle is sold without
any warranty.


(b) It is an unfair act or practice for any used vehicle dealer, when that dealer sells or offers for sale
a used vehicle in or affecting commerce as commerce is defined in the Federal Trade Commission
Act:


(1) To fail to disclose, prior to sale, that a used vehicle is sold without any warranty; and


(2) To fail to make available, prior to sale, the terms of any written warranty offered in
connection with the sale of a used vehicle.
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(c) The Commission has adopted this Rule in order to prevent the unfair and deceptive acts or
practices defined in paragraphs (a) and (b). It is a violation of this Rule for any used vehicle dealer
to fail to comply with the requirements set forth in §§ 455.2 through 455.5 of this part. If a used
vehicle dealer complies with the requirements of §§ 455.2 through 455.5 of this part, the dealer
does not violate this Rule.


(d) The following definitions shall apply for purposes of this part:


(1) Vehicle means any motorized vehicle, other than a motorcycle, with a gross vehicle weight
rating (GVWR) of less than 8500 lbs., a curb weight of less than 6,000 lbs., and a frontal
area of less than 46 sq. ft.


(2) Used vehicle means any vehicle driven more than the limited use necessary in moving or
road testing a new vehicle prior to delivery to a consumer, but does not include any vehicle
sold only for scrap or parts (title documents surrendered to the State and a salvage certificate
issued).


(3) Dealer means any person or business which sells or offers for sale a used vehicle after
selling or offering for sale five (5) or more used vehicles in the previous twelve months,
but does not include a bank or financial institution, a business selling a used vehicle to an
employee of that business, or a lessor selling a leased vehicle by or to that vehicle's lessee
or to an employee of the lessee.


(4) Consumer means any person who is not a used vehicle dealer.


(5) Warranty means any undertaking in writing, in connection with the sale by a dealer of
a used vehicle, to refund, repair, replace, maintain or take other action with respect to such
used vehicle and provided at no extra charge beyond the price of the used vehicle.


(6) Implied warranty means an implied warranty arising under State law (as modified by the
Magnuson–Moss Act) in connection with the sale by a dealer of a used vehicle.
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(7) Service contract means a contract in writing for any period of time or any specific mileage
to refund, repair, replace, or maintain a used vehicle and provided at an extra charge beyond
the price of the used vehicle, unless offering such contract is “the business of insurance” and
such business is regulated by State law.


(8) You means any dealer, or any agent or employee of a dealer, except where the term appears
on the window form required by § 455.2(a).


Credits
[81 FR 81678, Nov. 18, 2016]


SOURCE: 49 FR 45725, Nov. 19, 1984; 77 FR 73914, Dec. 12, 2012, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309; 15 U.S.C. 41–58.


Current through Feb. 7, 2023, 88 FR 7890. Some sections may be more current. See credits for
details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter D. Trade Regulation Rules


Part 455. Used Motor Vehicle Trade Regulation Rule (Refs & Annos)


16 C.F.R. § 455.2


§ 455.2 Consumer sales—window form.


Effective: January 27, 2017
Currentness


(a) General duty. Before you offer a used vehicle for sale to a consumer, you must prepare, fill in as
applicable and display on that vehicle the applicable “Buyers Guide” illustrated by Figures 1–2 at
the end of this part. Dealers may use remaining stocks of the version of the Buyers Guide in effect
prior to the effective date of this Rule for up to one year after that effective date (i.e., until January
27, 2018). Dealers who opt to use their existing stock and choose to disclose the applicability of
a non-dealer warranty, must add the following as applicable below the “Full/Limited Warranty”
disclosure: “Manufacturer's Warranty still applies. The manufacturer's original warranty has not
expired on the vehicle;” “Manufacturer's Used Vehicle Warranty Applies;” or “Other Used Vehicle
Warranty Applies,” followed by the statement, “Ask the dealer for a copy of the warranty document
and an explanation of warranty coverage, exclusions, and repair obligations.”


(1) The Buyers Guide shall be displayed prominently and conspicuously in any location on a
vehicle and in such a fashion that both sides are readily readable. You may remove the form
temporarily from the vehicle during any test drive, but you must return it as soon as the test
drive is over.


(2) The capitalization, punctuation and wording of all items, headings, and text on the form
must be exactly as required by this Rule. The entire form must be printed in 100% black
ink on a white stock no smaller than 11 inches high by 7 ¼ inches wide in the type styles,
sizes and format indicated. When filling out the form, follow the directions in paragraphs (b)
through (f) of this section and § 455.4.


(b) Warranties—
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(1) No Implied Warranty—“As Is”/No Dealer Warranty.


(i) If you offer the vehicle without any implied warranty, i.e., “as is,” mark the box appearing
in Figure 1. If you offer the vehicle with implied warranties only, substitute the IMPLIED
WARRANTIES ONLY disclosure specified in paragraph (b)(1)(ii) of this section, and mark
the IMPLIED WARRANTIES ONLY box illustrated by Figure 2. If you first offer the vehicle
“as is” or with implied warranties only but then sell it with a warranty, cross out the “As Is—
No Dealer Warranty” or “Implied Warranties Only” disclosure, and fill in the warranty terms
in accordance with paragraph (b)(2) of this section.


(ii) If your State law limits or prohibits “as is” sales of vehicles, that State law overrides this
part and this rule does not give you the right to sell “as is.” In such States, the heading “As
Is—No Dealer Warranty” and the paragraph immediately accompanying that phrase must
be deleted from the form, and the following heading and paragraph must be substituted as
illustrated in the Buyers Guide in Figure 2. If you sell vehicles in States that permit “as
is” sales, but you choose to offer implied warranties only, you must also use the following
disclosure instead of “As Is—No Dealer Warranty” as illustrated by the Buyers Guide in
Figure 2. See § 455.5 for the Spanish version of this disclosure.


IMPLIED WARRANTIES ONLY


The dealer doesn't make any promises to fix things that need repair when you buy the vehicle
or afterward. But implied warranties under your state's laws may give you some rights to have
the dealer take care of serious problems that were not apparent when you bought the vehicle.


(2) Full/Limited Warranty. If you offer the vehicle with a warranty, briefly describe the
warranty terms in the space provided. This description must include the following warranty
information:


(i) Whether the warranty offered is “Full” or “Limited.” Mark the box next to the appropriate
designation. A “Full” warranty is defined by the Federal Minimum Standards for Warranty
set forth in section 104 of the Magnuson–Moss Act, 15 U.S.C. 2304 (1975). The Magnuson–
Moss Act does not apply to vehicles manufactured before July 4, 1975. Therefore, if you
choose not to designate “Full” or “Limited” for such vehicles, cross out both designations,
leaving only “Warranty.”
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(ii) Which of the specific systems are covered (for example, “engine, transmission,
differential”). You cannot use shorthand, such as “drive train” or “power train” for covered
systems.


(iii) The duration (for example, “30 days or 1,000 miles, whichever occurs first”).


(iv) The percentage of the repair cost paid by you (for example, “The dealer will pay 100%
of the labor and 100% of the parts.”)


(v) You may, but are not required to, disclose that a warranty from a source other than
the dealer applies to the vehicle. If you choose to disclose the applicability of a non-dealer
warranty, mark the applicable box or boxes beneath “NON–DEALER WARRANTIES FOR
THIS VEHICLE” to indicate: “MANUFACTURER'S WARRANTY STILL APPLIES. The
manufacturer's original warranty has not expired on some components of the vehicle,”
“MANUFACTURER'S USED VEHICLE WARRANTY APPLIES,” and/or “OTHER USED
VEHICLE WARRANTY APPLIES.”


If, following negotiations, you and the buyer agree to changes in the warranty coverage, mark
the changes on the form, as appropriate. If you first offer the vehicle with a warranty, but then
sell it without one, cross out the offered warranty and mark either the “As Is—No Dealer
Warranty” box or the “Implied Warranties Only” box, as appropriate.


(3) Service contracts. If you make a service contract available on the vehicle, you must add
the following heading and paragraph below the Non–Dealer Warranties Section and mark
the box labeled “Service Contract,” unless offering such service contract is “the business of
insurance” and such business is regulated by State law. See § 455.5 for the Spanish version
of this disclosure.


 SERVICE CONTRACT. A service contract on this vehicle is available for an extra charge.
Ask for details about coverage, deductible, price, and exclusions. If you buy a service contract
within 90 days of your purchase of this vehicle, implied warranties under your state's laws
may give you additional rights.
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(c) Name and Address. Put the name and address of your dealership in the space provided. If you
do not have a dealership, use the name and address of your place of business (for example, your
service station) or your own name and home address.


(d) Make, Model, Model Year, VIN. Put the vehicle's make (for example, “Chevrolet”), model
(for example, “Corvette”), model year, and Vehicle Identification Number (VIN) in the spaces
provided. You may write the dealer stock number in the space provided or you may leave this
space blank.


(e) Complaints. In the space provided, put the name and telephone number of the person who
should be contacted if any complaints arise after sale.


(f) Optional Signature Line. In the space provided for the name of the individual to be contacted
in the event of complaints after sale, you may include a signature line for a buyer's signature. If
you opt to include a signature line, you must include a disclosure in immediate proximity to the
signature line stating: “I hereby acknowledge receipt of the Buyers Guide at the closing of this
sale.” You may pre-print this language on the form if you choose.


Credits
[60 FR 62205, Dec. 5, 1995; 77 FR 73914, Dec. 12, 2012; 81 FR 81678, Nov. 18, 2016]


SOURCE: 49 FR 45725, Nov. 19, 1984; 77 FR 73914, Dec. 12, 2012, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309; 15 U.S.C. 41–58.


Current through Feb. 7, 2023, 88 FR 7890. Some sections may be more current. See credits for
details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter G. Rules, Regulations, Statements and Interpretations Under the
Magnuson–Moss Warranty Act


Part 703. Informal Dispute Settlement Procedures (Refs & Annos)


16 C.F.R. § 703.1


§ 703.1 Definitions.


Effective: July 20, 2015
Currentness


(a) The Act means the Magnuson–Moss Warranty—Federal Trade Commission Improvement Act,
15 U.S.C. 2301, et seq.


(b) Consumer product means any tangible personal property which is distributed in commerce and
which is normally used for personal, family, or household purposes (including any such property
intended to be attached to or installed in any real property without regard to whether it is so attached
or installed).


(c) Written warranty means:


(1) Any written affirmation of fact or written promise made in connection with the sale of
a consumer product by a supplier to a buyer which relates to the nature of the material or
workmanship and affirms or promises that such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or


(2) Any undertaking in writing in connection with the sale by a supplier of a consumer product
to refund, repair, replace, or take other remedial action with respect to such product in the
event that such product fails to meet the specifications set forth in the undertaking, which
written affirmation, promise or undertaking becomes part of the basis of the bargain between
a supplier and a buyer for purposes other than resale of such product.
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(d) Warrantor means any person who gives or offers to give a written warranty which incorporates
an informal dispute settlement mechanism.


(e) Mechanism means an informal dispute settlement procedure which is incorporated into the
terms of a written warranty to which any provision of Title I of the Act applies, as provided in
section 110 of the Act, 15 U.S.C. 2310.


(f) Members means the person or persons within a Mechanism actually deciding disputes.


(g) Consumer means a buyer (other than for purposes of resale) of any consumer product, any
person to whom such product is transferred during the duration of a written warranty applicable to
the product, and any other person who is entitled by the terms of such warranty or under applicable
state law to enforce against the warrantor the obligations of the warranty.


(h) On the face of the warranty means:


(1) If the warranty is a single sheet with printing on both sides of the sheet, or if the warranty
is comprised of more than one sheet, the page on which the warranty text begins;


(2) If the warranty is included as part of a longer document, such as a use and care manual,
the page in such document on which the warranty text begins.


Credits
[80 FR 42722, July 20, 2015]


SOURCE: 40 FR 60215, Dec. 31, 1975, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309 and 2310.


Current through Feb. 7, 2023, 88 FR 7890. Some sections may be more current. See credits for
details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter G. Rules, Regulations, Statements and Interpretations Under the
Magnuson–Moss Warranty Act


Part 703. Informal Dispute Settlement Procedures (Refs & Annos)
Minimum Requirements of the Mechanism


16 C.F.R. § 703.3


§ 703.3 Mechanism organization.


Currentness


(a) The Mechanism shall be funded and competently staffed at a level sufficient to ensure fair
and expeditious resolution of all disputes, and shall not charge consumers any fee for use of the
Mechanism.


(b) The warrantor and the sponsor of the Mechanism (if other than the warrantor) shall take all
steps necessary to ensure that the Mechanism, and its members and staff, are sufficiently insulated
from the warrantor and the sponsor, so that the decisions of the members and the performance of
the staff are not influenced by either the warrantor or the sponsor. Necessary steps shall include,
at a minimum, committing funds in advance, basing personnel decisions solely on merit, and not
assigning conflicting warrantor or sponsor duties to Mechanism staff persons.


(c) The Mechanism shall impose any other reasonable requirements necessary to ensure that the
members and staff act fairly and expeditiously in each dispute.


SOURCE: 40 FR 60215, Dec. 31, 1975, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309 and 2310.


Current through Feb. 7, 2023, 88 FR 7890. Some sections may be more current. See credits for
details.
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Barclays California Code of Regulations
Title 16. Professional and Vocational Regulations


Division 33.1. Arbitration Certification Program
Article 1.


16 CCR § 3396.1


§ 3396.1. Definitions.


Currentness


(a) “Applicable law” means the portions of the Song-Beverly Consumer Warranty Act (Civil Code
Sections 1790-1795.7) that pertain to express and implied warranties and remedies for breach; the
portions of Division 2 (commencing with Section 2101) of the Commercial Code that pertain to
express and implied warranties and remedies for breach; the portions of Sections 43204, 43205 and
43205.5 of the Health and Safety Code that pertain to automobile emissions warranties; Chapter 9
of Division 1 of the Business and Professions Code, pertaining to certification of dispute resolution
processes, and this subchapter.


(b) “Applicant” means a manufacturer seeking certification of an arbitration program sponsored
and used by the manufacturer, or an arbitration program and a manufacturer jointly seeking
certification of an arbitration program used by the manufacturer.


(c) “Arbitration program” means a “dispute resolution process,” as that term is used in Civil Code
Sections 1793.22(c)-(d) and 1794(e), and Business and Professions Code Section 472, established
to resolve disputes involving written warranties on new motor vehicles. The term includes an
“informal dispute settlement procedure,” as that term is used in Section 703.1(e) of Title 16 of
the Code of Federal Regulations, established to resolve disputes involving written warranties on
new motor vehicles. The term includes an “informal dispute settlement mechanism,” as that term
is used in 15 U.S.C. 2310(a)(1), and an “informal dispute settlement procedure,” as that term is
used in Section 703.1(e) of Title 16 of the Code of Federal Regulations, established to resolve
disputes involving written warranties on new motor vehicles. The term includes those components
of a program for which the manufacturer has responsibilities under Article 2 of this subchapter.


(d) “Arbitrator” means the person or persons within an arbitration program who actually decide
disputes.
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(e) “Arbitration Certification Program” means the Arbitration Certification Program of the
Department of Consumer Affairs.


(f) “Certification” means a determination by the Arbitration Certification Program, made pursuant
to this subchapter, that an arbitration program is in substantial compliance with Civil Code Section
1793.22(d), Chapter 9 of Division 1 of the Business and Professions Code, and this subchapter.


(g) “Consumer” means any individual who buys or leases a new motor vehicle from a person
(including any entity) engaged in the business of manufacturing, distributing, selling, or leasing
new motor vehicles at retail. The term includes a lessee for a term exceeding four months, whether
or not the lessee bears the risk of the vehicle's depreciation. The term includes any individual to
whom the vehicle is transferred during the duration of a written warranty or under applicable state
law to enforce the obligations of the warranty. The name of the registered owner or class of motor
vehicle registration does not by itself determine the purpose or use.


(h) “Days” means calendar days unless otherwise stated.


(i) “Independent automobile expert” means an expert in automotive mechanics who is certified
in the pertinent area by the National Institute for Automotive Service Excellence (NIASE). The
expert may be a volunteer, or may be paid by the arbitration program or the manufacturer for his
or her services, but in all other respects shall be in both fact and appearance independent of the
manufacturer.


(j) “Manufacturer” means a new motor vehicle manufacturer, manufacturer branch, distributor or
distributor branch, required to be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code, or any other person (including any entity) actually
making a written warranty on a new motor vehicle.


(k) “New motor vehicle” means a new motor vehicle which is used or bought for use primarily
for personal, family or household purposes. “New motor vehicle” also means a new motor vehicle
with a gross vehicle weight under 10,000 pounds that is bought or used primarily for business
purposes by a person, including a partnership, limited liability company, corporation, association,
or any other legal entity, to which not more than five motor vehicles are registered in this state. The
term includes a dealer-owned vehicle, a “demonstrator,” and any other motor vehicle sold or leased
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with a manufacturer's new car warranty. The term does not include a motorcycle, or a motor vehicle
which is not registered under the Vehicle Code because it is to be operated or used exclusively off
the highways. The term “new motor vehicle” also includes the chassis and chassis cab of the motor
home, and that portion of a motor home devoted to its propulsion, but does not include any portion
of a motor home designed, used or maintained primarily for human habitation. A “motor home”
is a vehicular unit built on, or permanently attached to, a self-propelled motor vehicle chassis,
chassis cab or van, which becomes an integral part of the completed vehicle, designed for human
habitation for recreational or emergency occupancy. A “demonstrator” is a vehicle assigned by a
dealer for the purpose of demonstrating qualities and characteristics common to vehicles of the
same or similar model and type.


(l) “Nonconformity” means any defect, malfunction or failure to conform to the written warranty.


(m) “Substantial nonconformity” means any defect, malfunction or failure to conform to the
written warranty which substantially impairs the use, value or safety of the new motor vehicle to
the consumer.


(n) “Written warranty” means either:


(1) any written affirmation of fact or written promise made by a manufacturer to a consumer
in connection with the sale or lease of a new motor vehicle which relates to the nature of the
material or workmanship and affirms or promises that such material or workmanship is defect-
free or will meet a specified level of performance over a specified period of time;


(2) any undertaking in writing made by a manufacturer to a consumer in connection with the
sale or lease of a new motor vehicle to refund, repair, replace, or take other remedial action with
respect to the vehicle in the event that the vehicle fails to meet the specifications set forth in
the undertaking, which written affirmation, promise or undertaking becomes part of the basis
of the bargain.


Credits
NOTE: Authority cited: Sections 472, et seq., 472.1(b) and 472.4(f), Business and Professions
Code. Reference: Sections 1791(a), (b) and (g), 1791.2, 1793.2(a)-(d), 1793.22(b), 1794 and
1795.4, Civil Code; Sections 472(b), 472.1(c) and 472.2(b), Business and Professions Code; 15
USC 2304(a); and 16 CFR Sections 701(d), 703.1(f) and (g).
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CALIFORNIA'S LEMON LAW - DEVELOPMENTS UNDER 
THE SONG-BEVERLY CONSUMER WARRANTY ACT 


by Nancy Barron' 


I. INTRODUCTION 


Over thirty-three percent of new 
cars require an extensive repair 
within one year of purchase and 
more than fourteen percent experi-
ence multiple problems.' In 1987, 
manufacturers recalled more than 
eight million cars and light trucks 
for safety-related defects alone.2 
Far too often, however, manufac-
turers and dealers either ignore 
consumer complaints or fail to 
remedy the substantial automobile 
defects. 


State lemon laws provide the 
primary protection for purchasers 
of new' motor vehicles. Currently, 
forty-six states have lemon laws.4 
In addition, purchasers of new 
automobiles are protected by the 
Magnuson-Moss Warranty — Fed-
eral Trade Commission Improve-
ment Act (" Magnuson-Moss 
Act")` and the Uniform Commer-
cial Code ("U.C.C. " ). 6 California's 
lemon law, the Song-Beverly Con-
sumer Warranty Act ("Song-Bev-
erly Act" or "the Act"),' is similar 
to lemon laws in many states.$ The 
Act gives purchasers rights they 
did not have at common law. In 
essence, the Act mandates that an 
automobile manufacturer repair 
substantial defects that cause a 
vehicle not to conform to the man-
ufacturer's express warranties. If 
after a reasonable number of at-
tempts the manufacturer is unable 
to repair the vehicle, the consumer 
is entitled to a replacement or a 
refund. If the manufacturer fails to 
replace or refund, the manufactur-
er may be liable to the consumer 
far beyond the value of a replace-
ment vehicle or a refund of the 
purchase price. Damages available 
under the Act include out-of-
pocket costs, incidental and conse-
quential damages, litigation costs, 
attorneys fees and a civil penalty, 
in addition to a refund or replace-
ment of the vehicle.9 


This Article examines Califor-
nia's Song-Beverly Act, recent 
amendments to the Act, and case 


law that has developed under the 
Act. This Article is intended to 
educate consumers and consumer 
law practitioners by discussing key 
issues that frequently arise in pre-
paring a lemon law case. Although 
the focus is on the California Song-
Beverly Act, the issues discussed 
herein are equally applicable in the 
context of similar lemon laws in 
other states. This Article also high-
lights the contrasting aspects of the 
Song-Beverly Act, the U.C.C., and 
the Magnuson-Moss Act. This 
analysis should assist practitioners 
to determine whether in a given 
situation claims should be brought 
under more than one of the stat-
utes. 10 


"State lemon laws provide the 


primary protection for 


purchasers of new motor 


vehicles." 


Section 11 of this article address-
es the elements of a lemon law 
claim: what constitutes a "consum-
er good," what is a "nonconformi-
ty," when has a manufacturer had 
a reasonable opportunity to repair, 
and what is the effect of the con-
sumer's continued use of the defec-
tive vehicle. Next, section III de-
scribes the potential recovery for 
consumers, including attorneys 
fees and a civil penalty for a manu-
facturer's willful failure to comply 
with the Act. 


II. ELEMENTS OF LIABILITY 
UNDER THE SONG-BEVERLY 
CONSUMER WARRANTY ACT 


A. What are consumer goods? 


The Song-Beverly Act, the 
U.C.C., and the federal Magnuson-
Moss Act require the plaintiff to 
establish that the vehicle is a "con-
sumer good." The tests differ sig-
nificantly, however, under the 
three statutes. The Song-Beverly 
Act and the U.C.C. define a con-


sumer good as "any new product or 
part thereof that is used, bought, or 
leased for use primarily for person-
al, family, or household purpos-
es."" This is a subjective test that 
focuses on how the consumer actu-
ally used the product, rather than 
the product's common use. In con-
trast, the Magnuson-Moss Act de-
fines a consumer product as "any 
tangible personal property which is 
distributed in commerce and 
which is normally used for person-
al, family, or household purpos-
es." 12 This is an objective test that 
focuses on the common use of the 
product." 


Because the two tests differ, a 
consumer may be protected by one 
statute but not the other. For ex-
ample, in Crume v. Ford Motor 
Company, 14 the buyers of a flatbed 
truck brought a Magnuson-Moss 
Act claim. The court, applying the 
objective "normal use" test, held 
that evidence of how the buyer 
actually used the truck was irrele-
vant to whether a vehicle qualifies 
as a "consumer product" for pur-
poses of the Magnuson-Moss Act. 
Because the plaintiff failed to pre-
sent evidence of how flatbed trucks 
commonly are used, the court di-
rected a verdict for Ford Motor 
Company. This case might have 
been decided differently under the 
Song-Beverly Act if the evidence 
presented established that the buy-
er used the flatbed truck primarily 
for household purposes. 
Consumers typically will have 


little difficulty establishing that 
they actually used the vehicle pri-
marily for personal or household 
purposes. If the vehicle is used 
primarily or exclusively for busi-
ness purposes, however, it may not 
be protected by the Song-Beverly 
Act or the U.C.C., but may be 


$ Principal member, Kemnitzer, Dickinson, 
Anderson & Barron; J.D., University of 
California Hastings College of Law; Ful-
bright Scholar (Ludwig-Maximillians Univ-
ersitaet, Munich); B.A., with honors, 
Stanford University. 
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protected under the Magnuson-
Moss Act if the vehicle commonly 
is used for personal or household 
purposes. 15 Automobiles are con-
sidered "consumer products" un-
der the Magnuson-Moss Act, 16 but 
the same is not true for all motor 
vehicles." 


B. What is a nonconformity? 


The Song-Beverly Act requires 
that the manufacturer or its dealers 
"conform the vehicle to the express 
warranties."" The Act's protec-
tions apply only if the alleged 
"nonconformity" both breaches 
the express warranties and sub-
stantially impairs the vehicle's use, 
value, or safety. 19 


1. Express Warranties 


The Song-Beverly Act defines 
"express warranty" 20 as: 


(1) A written statement ... 
pursuant to which the manu-
facturer, distributor, or retail-
er undertakes to preserve or 
maintain the utility or perfor-
mance of the consumer good 
or provide compensation if 
there is a failure in utility or 
performance; or 


(2) In the event of any 
sample or model, that the 
whole of the goods conforms 
to such sample or model. 21 


Unlike under the U.C.C., 22 the 
plaintiff need not prove that the 
written statement was a factor in 
the purchase decision. 23 However, 
unlike "express warranties" as de-
fined under the U.C.C., 24 the Song-
Beverly Act does not apply to oral 
warranties.2s 


2. Substantial Impairment 


Not all defects that violate ex-
press warranties trigger Song-Bev-
erly Act protections. The noncon-
formity also must "substantially 
impair the use, value or safety of 
the new motor vehicle to the buy-
er." 26 A substantial impairment of 
any one of the statutory trio of 
factors — use, value, or safety — 
technically is sufficient to support 
a Song-Beverly Act claim. 


In order to promote the Act's 
remedial purpose '21 state and fed-
eral courts should broadly inter-


pret "nonconformity" and "sub-
stantial impairment." A narrow 
interpretation would make illusory 
manufacturers' express written 
warranties by allowing manufac-
turers to dismiss the bulk of cus-
tomer complaints as "insubstan-
tial" or "insignificant." In Chmill 
v. Friendly Ford-Mercury, 28 the 
Wisconsin Court of Appeals broad-
ly interpreted the term "substan-
tial impairment" and held that a 
buyer does not have to show that 
the vehicle was inoperable or val-
ueless. In Chmill, the buyers of a 
Ford Tempo brought a Wisconsin 
lemon law claim against the manu-
facturer and dealer for a noncon-
formity described as a discernible 
"pull" to the left. As of the final 
day of trial, the plaintiffs had driv-
en the car 78,000 miles despite the 
pulling problem. Citing cases de-
cided under the U.C.C., Ford ar-
gued that a car driven for 78,000 


"[The Song-Beverly] Act 


mandates that an automobile 


manufacturer repair 


substantial defects that cause 


a vehicle not to conform to the 


manufacturer's express 


warranties." 


miles, as a matter of law, could not 
be substantially impaired. In re-
jecting Ford's argument, the court 
noted that the U.C.C. focused sole-
ly on whether there was a sub-
stantial impairment of value, 29 
whereas the Wisconsin lemon law 
looked to whether there was a 
substantial impairment of use, val-
ue, or safety. 30 The court conclud-
ed that a vehicle does not satisfy 
the use, value, or safety standard 
merely by "serv[ing] its primary 
purpose of providing `simple trans-
portation.' " 31 Although a defect 
that substantially impairs a vehi-
cle's use or safety in most cases also 
would substantially impair its val-
ue, this is not necessarily the case. 
Because "nonconformity" is de-
fined more broadly under the 
Song-Beverly Act than under the 
commercial code, the consumer 
always should plead his claim un-
der both the Act and the U.C.C. 


The Act applies a subjective test 
in looking to whether the vehicle 
was substantially impaired "to the 
buyer." 32 In each case, the plaintiff 
should produce clear evidence of 
the personal effect of the car's 
problems. For example, the pur-
chaser's use of the vehicle may be 
hindered by unreliability. Perhaps 
the defect is merely a leaking 
hatch-back, but this may prevent 
the purchaser from carrying gro-
ceries, laundry, etc., because it 
frequently rains where the consum-
er lives. Usually, a long repair 
history itself can impair the value 
of the car because it is more diffi-
cult to obtain a competitive sale 
price for a car that has been the 
subject of extensive repairs. 33 


Finally, if a safety problem is 
alleged, plaintiffs should empha-
size their justifiable fears for their 
well-being. Safety problems such as 
stalling, hesitation on acceleration, 
and loss of power on the freeway 
are common problems in today's 
electronically controlled cars. In 
the case of Ibrahim v. Ford Motor 
Company, the appellate court not-
ed: 


After a harrowing experience 
when the Cougar died while 
passing over railroad tracks, 
plaintiff decided she had had 
enough.... Because she was 
pregnant and convinced that 
the Cougar was unsafe to 
drive, plaintiff in July used 
all of her savings to buy an-
other vehicle. 34 


In California, where use of vid-
eotapes in the courtroom is com-
mon, plaintiffs' counsel have had 
considerable success in personaliz-
ing their cases through videotaped 
episodes featuring the defective 
vehicles. 
Many different problems in new 


motor vehicles have been found to 
be "nonconformities" under lem-
on laws similar to the Song-Beverly 
Act. These range from such obvi-
ous safety defects as faulty steering 
to intangible problems like an an-
noying "shimmy"3s and even a 
defective paint job.J6 The consum-
er should consider introducing ex-
pert testimony as to the cause of 
the alleged nonconformity and the 
long-term effect of that defect on 
the safety, use, and value of the 


(continued on page 98) 
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(continued from page 97) 


vehicle. For example, a common 
complaint is abnormal engine 
noise. The repair dealership may 
claim its technician could not iden-
tify the source of the problem, and 
so no repair was done. Further, the 
dealership may claim the noise is a 
normal condition of the particular 
make and model and therefore not 
a " nonconformity." In fact, engine 
noise may well be a symptom of an 
engine problem and may foreshad-
ow premature engine failure after 
expiration of the warranty. Simi-
larly, a " pulling" condition or 
seemingly minor alignment prob-
lem in fact may be evidence of a 
bent frame or other transit damage 
to the vehicle before it was sold as 
new. An expert often is essential to 
prove that these conditions are 
substantial nonconformities. 


C. What is a reasonable opportunity 
to repair? 


The Song-Beverly Act provides 
that if the vehicle does not con-
form to the express warranties, the 
manufacturer must begin repairs 
"within a reasonable time"3' and 
repair the vehicle "so as to con-
form to the applicable warran-
ties." 38 If the manufacturer cannot 
repair the vehicle 


to conform to the applicable 
express warranties after a rea-
sonable number of attempts, 
the manufacturer shall either 
promptly replace the new 
motor vehicle ... or promptly 
make restitution to the buy-
er.J9 


The buyer has the option of choos-
ing either a replacement or a re-
fund. 40 


Before the Act defined "reason-
able number of attempts," manu-
facturers were able to deny con-
sumers relief indefinitely. Buyers 
were forced to take their cars in 
repeatedly for repairs, even as 
many as thirty times. 41 Effective 
1983, however, the Act was 
amended to define " reasonable 
number of attempts."42 The manu-
facturer is presumed to have had a 
"reasonable number of attempts" 
to conform the vehicle to the ex-
press warranties if, within one year 
from delivery to the buyer or 


12,000 miles of use, whichever 
occurs first, either ( 1) the same 
nonconformity has been subject to 
repair four or more times, or ( 2) the 
vehicle is out of service for a 
cumulative total of more than 30 
calendar days. 43 
The buyer must notify the man-


ufacturer of the nonconforming 
defects by returning the vehicle for 
repair or by providing written no-
tice if returning the vehicle is im-
possible.44 However, the buyer on-
ly must provide such notice if the 
manufacturer clearly and conspic-
uously disclosed the buyer's rights 
and responsibilities under the Act, 
including the buyer's responsibility 
of providing notice of the noncon-
formities.4S 
Once the consumer proves that 


the vehicle was subject to four 
repair attempts or was out of ser-
vice for a total of thirty days, the 
burden then shifts to the defendant 
to prove that it was not allowed a 


"The Song-Beverly Act 


requires that the 


manufacturer or its dealers 


'conform the vehicle to the 


express warranties.' " 


reasonable number of attempts to 
repair the automobile. 46 Because 
the definition of a "reasonable 
number of attempts" is only a 
presumption, this leaves open the 
possibility that the plaintiff may 
prove that less than four repair 
attempts or thirty days out of ser-
vice constitutes a reasonable num-
ber of attempts.41 
The thirty-day limit48 may be 


extended if the failure to repair the 
nonconformity results from condi-
tions beyond the manufacturer's 
control. 49 Although the Act does 
not define "conditions beyond the 
control of the manufacturer," oth-
er state lemon laws and courts have 
limited the conditions to natural 
disasters.SO The defendant's inabil-
ity to identify or repair the noncon-
formity does not qualify as a cir-
cumstance beyond the control of 
the manufacturer . 51 For example, 
in Chmill, the court rejected such 
an argument, reasoning that "[ i]f 


an acknowledged defect cannot be 
diagnosed ... no matter how many 
times the consumer presents the 
vehicle for repair, the consumer is 
without recourse." 52 In fact, the 
Chmill court held that merely pre-
senting the car to the dealer consti-
tutes a "repair attempt," even if 
the dealer cannot identify the de-
fect and therefore does not actually 
attempt to repair the car. 53 In so 
holding, the Chmill court recog-
nized that dealers might try to 
thwart the statutory requirements 
by claiming that they could not 
identify or repair the defect. 


Moreover, the plaintiff probably 
does not have to identify the 
source of the problem. Under the 
Magnuson-Moss Act, "[ i]t is suffi-
cient if . .. the evidence shows, 
either directly or by permissible 
inference, that the goods were de-
fective in their performance or 
function or that they otherwise 
failed to conform to the warran-
ty "54 The consumer need only 
"offer credible evidence that the 
defect is materials or workmanship 
related." 55 The California courts 
have not determined the specifici-
ty with which the plaintiff must 
identify the defect, although a bur-
den of proof similar to that re-
quired under the Magnuson-Moss 
Act should apply to Song-Beverly 
Act suits. Clearly, consumers are 
less able than manufacturers to 
identify the source of a defect. 
Moreover, manufacturers may, in-
tentionally or unintentionally, 
tamper with the evidence while 
attempting to repair the vehicle or 
after the consumer has returned 
the vehicle. 


D. Continued use and set-off 


1. Continued Use Does Not De-
feat "Lemon Law" Rights 


Prior to the enactment of the 
Song-Beverly Act, the issue of con-
tinued use of a consumer product 
was governed by the law of waiv-
er.S6 According to this common 
law doctrine, the right to rescind 
acceptance of a consumer product 
may be waived if the consumer, 
having full knowledge of the cir-
cumstances warranting rescission, 
nonetheless accepted and retained 
the benefits of the contract. 57 The 
U.C.C., as interpreted by most 
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courts, to some extent modified 
the doctrine of waiver by providing 
that reasonable continued use of an 
automobile does not, as a matter of 
law, prevent the buyer from re-
scinding acceptance of the prod-
uct. 58 Similarly, under the Song-
Beverly Act continued use does 
not, as a matter of law, bar rescis-
sion. 59 


By allowing the consumer to 
continue using the vehicle without 
losing her right to revoke accep-
tance of the vehicle, courts and 
legislatures recognize the unequal 
bargaining power between the con-
sumer and the manufacturer. Fre-
quently, the consumer is depen-
dent upon having a car and 
financially unable to secure alter-
native means of transportation. 60 
A contrary rule would enable man-
ufacturers to benefit from their 
wrongdoing: manufacturers would 
have an incentive to ignore con-
sumer claims, forcing consumers 
to drive defective cars at a risk to 
the general safety. Then, if the 
consumer brought a lemon law 
suit, the manufacturer might be 
able to assert the consumer's con-
tinued use as a defense to the 
otherwise valid claim. 61 Moreover, 
continued use should not preclude 
revocation of acceptance because 
the consumer's continued use may 
not indicate that the consumer has 
"accepted" the vehicle. This is 
particularly true when the noncon-
formity affects only value and thus 
the consumer is not prevented 
from continued use by a safety 
threat or an effectively unusable 
vehicle. 


2. Set-Off for Use of the Vehicle 


The Act provides that if the 
manufacturer fails to repair the 
product to conform to the express 
warranties, the manufacturer must 
"either replace the goods or reim-
burse the buyer in an amount equal 
to the purchase price paid by the 
buyer, less that amount directly 
attributable to use by the buyer 
prior to discovery of the noncon-
formity."62 Notably, the Act pro-
vides no set-off for the consumer's 
use of the vehicle after the noncon-
formity is discovered. This reflects 
the diminished value to the con-
sumer of a defective vehicle. 
The Act establishes the follow-


ing formula for calculating the set-
off for use prior to the first repair 
attempt: 63 


vehicle price x pre-repair miles 
120,000 


For example, suppose the buyer 
paid $23,652, before financing, 
and the vehicle had been driven 
1,559 miles when the consumer 
first brought the vehicle in for 
repairs. The set-off would be: 


23.652 x 1.559 = $307.28 
120,000 


The consumer's reimbursement 
is reduced by the amount of the 
set-off or, in the case of a replace-
ment, the consumer must pay the 
amount of the set-off to the manu-
facturer. 64 Allowing a set-off in 
cases of replacement may cause 
problems when the consumer can-
not afford to pay the amount of the 
set-off to the manufacturer. There-
fore, unlike California, many 
states' lemon laws do not provide 
for a set-off in cases of replace-
ment. 65 


"The nonconformity ... must 


`substantially impair[ ] the 


use, value orsafetyof the 


new motor vehicle to the 


buyer." 


III. DAMAGES AVAILABLE UNDER 
THE SONG-BEVERLY ACT 


A. Actual damages 


The Song-Beverly Act incorpo-
rates portions of the California 
Commercial Code in its remedies 
section.66 The Act seeks to fully 
compensate the aggrieved consum-
er by providing, when applicable, 
out-of-pocket, incidental, and con-
sequential damages, as well as civil 
penalties, litigation expenses, and 
attorney's fees. 67 


1. Out-of-Pocket Loss 


The Song-Beverly Act entitles 
plaintiffs to recover actual dam-
ages. 68 Thus, a plaintiff may re-
cover all losses resulting in the 
ordinary course of events, as deter-
mined in any manner that is rea-
sonable. 69 A plaintiffs most direct 
loss due to a defective vehicle lies 
in the purchase-related expenses. 


Purchase-related expenses include 
the purchase price, license and 
documentary fees, sales tax, and 
finance charges. 70 


2. Incidental and Consequential 
Damages 


In addition to actual damages, 
the Song-Beverly Act provides that 
consumers may recover reasonable 
incidental and consequential dam-
ages. 71 Typically, incidental dam-
ages include any reasonable ex-
penses incident to the failure to 
provide a product free from de-
fects. 72 Under the Act, the buyer 
has the right to compensation for 
money and time spent in effort to 
make the vehicle conform to the 
warranties, such as repair costs, 
towing charges, rental car expens-
es, and some insurance. 73 The buy-
er also is entitled to loss of use 
damages, which may be measured 
by the number of days the vehicle 
is in for repairs multiplied by the 
reasonable rental value of the vehi-
cle. 74 


Consequential damages include 
any loss suffered by plaintiffs re-
sulting from their special needs of 
which the seller had reason to 
know. 75 This may include damages 
for inconvenience, aggravation, 
mental distress, discomfort, anxi-
ety, depression, and pain and suf-
fering resulting from seller's 
breach. 76 In Jacobs v. Rosemount 
Winnebago South, the Minnesota 
Supreme Court soundly reasoned 
that buyers need to have confi-
dence that the vehicles they rely on 
for transportation are safe and 
dependable. 77 When the plaintiffs 
vehicle failed to satisfy this basic 
need, the plaintiff was able to 
recover not only actual and inci-
dental damages, but also conse-
quential damages for the loss of 
enjoyment. 78 


Alternatively, an aggrieved con-
sumer may seek redress for emo-
tional distress under a tort theory. 
Violating a statutory duty often 
constitutes the tort of negligence at 
common law. 79 In California, a 
plaintiff may recover if the negli-
gence causes emotional distress 
that is severe and satisfies certain 
guarantees of genuineness, 80 al-
though the emotional distress need 
not be physically manifested. 81 The 
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plaintiff, however, must plead and 
prove every element of both the 
tort theory and the Song-Beverly 
Act claim. 


B. The Civil Penalty 


1. The "Willfulness" Require-
ment 


In 1982, the Song-Beverly Act 
was amended to include a civil 
penalty provision in addition to 
actual, incidental, and consequen-
tial damages. Section 1794(a) of 
the Act provides that if "the failure 
to comply was willful, the judg-
ment may include . . . a civil 
penalty which shall not exceed two 
times the amount of actual dam-
ages- 1182 


In Ibrahim v. Ford Motor Com-
pany, the California Court of Ap-
peals clarified the meaning of 
"willfulness:"83 


The statutory concept of will-
fulness does not include the 
moral component ... associat-
ed with the oppression, fraud, 
or malice required ... for the 
recovery of punitive dam-
ages.... It amounts to nothing 
more than this: That the per-
son knows what he is doing 
[and] intends to do what he is 
doing. 84 
The Ibrahim court noted that 


the consumer need not prove that 
the manufacturer intended to in-
jure or take advantage of the con-
sumer, or violate the law.SS In-
stead, the consumer need only 
show that the manufacturer in-
tended the acts or omissions. 


2. Effect of a Qualified Manufac-
turer's Arbitration Program 


The 1987 amendments to the 
Song-Beverly Act encourage manu-
facturers to offer to consumers 
independent third-party arbitra-
tion programs. 86 Although for 
years most manufacturers have of-
fered some form of industry-spon-
sored arbitration program, these 
programs were far from "indepen-
dent" and caused widespread con-
sumer dissatisfaction. The 1987 
amendments were designed to in-
crease the accountability and inde-
pendence of manufacturers' arbi-


tration programs. Among other 
requirements, a manufacturer's ar-
bitration program must meet Fed-
eral Trade Commission require-
ments87 and be certified by the 
California State Department of 
Consumer Affairs in order to qual-
ify under the Act. 88 Only a handful 
of arbitration programs have quali-
fied for certification. 89 


If a manufacturer has a qualified 
arbitration program and notifies 
the consumer of the program and 
how to use it, a consumer who has 
not resorted to the program cannot 
invoke the "reasonable number of 
attempts to repair" presumption in 
court. 90 If the consumer does par-
ticipate in the arbitration program, 
the findings of the arbitrator are 
admissible in any subsequent suit91 
and the consumer only may obtain 
a civil penalty in a subsequent 
lawsuit by showing that the manu-
facturer's violation of the Act was 
willful.92 If the manufacturer's ar-
bitration program is not qualified 


"The Act seeks to fully 


compensate the aggrieved 


consumer by providing, when 


applicable, out-of-pocket, 


incidental, and consequential 


damages, as well as civil 


penalties, litigation expenses, 


and attorney's fees." 


under the Act, or if the manufac-
turer failed to properly notify the 
consumer of the arbitration pro-
gram, the consumer is not obligat-
ed to participate in the arbitration 
program and does not have to 
prove willfulness to recover a civil 
penalty in a lawsuit.93 


3. Election Between the Civil 
Penalty and Punitive Damages 


When an automobile defect re-
sults in personal injury, the injured 
party may have concurrent causes 
of action under a tort theory and 
the Song-Beverly Act.94 The tort 
theory supports an award of puni-
tive damages if the defendant's 
actions were made knowingly and 
were reprehensible.95 The Act pro-
vides that a consumer may recover 
a civil penalty for the manufactur-


er's violation. Theoretically, the 
consumer should be able to recover 
both the civil penalty and punitive 
damages. 
The court in Troensgaard v. Sil-


vercrest Industries9b viewed the is-
sue as one of double recovery. The 
consumer complained to the man-
ufacturer about a problem with her 
mobilehome. After the manufac-
turer inspected the mobilehome, it 
concealed the nature of the defect 
and refused to fix the problem. The 
consumer then brought a strict 
liability claim based on the manu-
facturer's concealment of the de-
fect and a Song-Beverly Act claim 
based on the manufacturer's fail-
ure to remedy a defect. The jury 
awarded her $90,000 in compensa-
tory damages, $ 55,000 in punitive 
damages, and $90,000 as a statuto-
ry civil penalty. In modifying the 
award, the court held that the 
consumer could not recover both 
the civil penalty and punitive dam-
ages. The court reasoned that the 
punitive damages and the civil 
penalty arose out of the same set of 
operative facts and the manufac-
turer should not be punished twice 
for "substantially the same con-
duct."97 Thus, "by seeking a 'civil 
penalty'... [the consumer] had in 
effect elected to waive punitive 
damages."98 
The same result is not necessari-


ly true in all cases when the plain-
tiff pursues both a tort claim and a 
Song-Beverly Act claim. For exam-
ple, a plaintiff might assert both 
that the manufacturer committed 
fraud in connection with the sale 
by representing as "new" a pre-
owned or previously damaged ve-
hicle and that the manufacturer 
failed to repair the vehicle to com-
ply with the express warranties. 
The facts supporting the fraud 
claim (that the vehicle was pre-
owned or previously damaged) 
would not be "substantially the 
same conduct" as the facts sup-
porting the Song-Beverly Act claim 
(the manufacturer's subsequent re-
fusal to honor the express warran-
ties). 


C. Attorneys' fees are mandatory to 
a prevailing plaintiff 


The Song-Beverly Act mandates 
an award of costs and attorneys 


100 Volume 2, Number 4/Summer, 1990 







Loyola Consumer Law Reporter 


fees to the prevailing plaintiff.99 If 
the plaintiff prevails in the lemon 
law claim, the plaintiff "shall be 
allowed by the court to recover as 
part of the judgment a sum equal to 
the aggregate amount of costs and 
expenses, including attorney's fees 
. _ " 100 The fees must be "reason-
ably incurred" and based upon 
actual time expended. 101 However, 
the judge has broad discretion to 
determine the extent that the fees 
were "reasonably" incurred. 102 


In consumer litigation, there is 
always the likelihood that attor-
neys' fees based on actual time 
attorneys fees expended will ex-
ceed the damages award. After all, 
the consumer generally will be su-
ing a large manufacturer for a 
relatively small amount of money, 
unless the consumer sues to recov-
er for personal injuries or the suit is 
brought as a class action. 103 Corpo-
rate defendants are well aware of 
ways to increase legal fees by dis-
covery battles and other means. A 
California Marin County Superior 
Court Judge recently commented 
wryly in open court that Ford 
Motor Company has a papermill 
going, with "automatons" running 
it. 104 A rule that limited the 
amount of recoverable attorneys 
fees to the amount of actual dam-
ages would result in stonewalling 
by manufacturers. 101 


In enacting a similar attorneys 
fees provision in the Magnuson-
Moss Act, Congress anticipated 
corporate defense tactics that force 
consumer counsel to expend con-
siderable time and money on war-
ranty cases, resulting in attorneys 
fees in excess of damages awarded. 
As Senator Magnuson noted, 


an attorney's fee ... based 
upon actual time expended 
rather than being tied to any 
percentage of the recovery ... 
make[s] the pursuit of con-
sumer rights involving inex-
pensive consumer products 
economically feasible. 10e 


Therefore, plaintiffs can recover 
"reasonable" attorneys fees even 
in excess of the amount of direct, 
incidental, and consequential 
damages recovered. 


IV. CONCLUSION 


California's Song-Beverly Act, 


like most states' lemon laws, pro-
vides to new car buyers protection 
far beyond warranty remedies at 
common law. In order to avail 
themselves of these protections, 
consumers must be familiar with 
their rights and the procedures for 
obtaining relief. If consumers are 
prepared to assert their statutory 
rights and prove their cases, lemon 
laws can go a long way toward 
giving full relief to aggrieved con-
sumers and pressuring the manu-
facturers to honor their warranties. 
The Song-Beverly Act protects 


most consumers who purchase new 
cars that are defective. To trigger 
the Act's protections, the defect 
must be substantial and must vio-
late the manufacturer's express 
written warranties. If the defect 
violates an oral warranty, the con-
sumer may have to join a U.C.C. or 
Magnuson-Moss Act claim in or-
der to obtain relief. 


If a consumer complains of a 
substantial defect that violates the 


"By knowing the law and 


preparing to enforce their 


rights, consumers can ensure 


they get the vehicle the 


manufacturer promised and 


not a ` lemon.' " 


manufacturer's express warranties, 
the manufacturer is allowed a "rea-
sonable number of attempts" to fix 
the defect. Under recent case law, 
California courts will presume the 
manufacturer had a reasonable 
number of attempts if the defect is 
not fixed in four attempts or if the 
vehicle is out of service for a 
cumulative total of thirty or more 
days. As the Wisconsin courts have 
interpreted their lemon law, pre-
senting the vehicle for repair con-
stitutes a repair attempt, whether 
or not the manufacturer attempts 
to fix the defect or can even identi-
fy the problem. This rule properly 
puts the onus on the manufacturer 
to discover and remedy the defect, 
rather than sticking the consumer 
with an irremediable "lemon." In 
order to prove that the manufac-
turer had a reasonable number of 
attempts, the consumer should 


thoroughly document the vehicle's 
repair history. 
The manufacturer is entitled to 


a set-off for the consumer's use of 
the vehicle before the first repair 
attempt. However, the manufac-
turer is not entitled to a set-off for 
the consumer's use of the vehicle 
between repair attempts, nor does 
that use necessarily defeat the lem-
on law claim. This provision in the 
lemon law recognizes that consum-
ers may have no alternative than to 
drive a defective vehicle, and that a 
defect may be substantial although 
not totally debilitative. 
Lemon laws seek to fully com-


pensate aggrieved consumers, and 
make valid lemon law claims via-
ble, by providing for actual, inci-
dental, and consequential dam-
ages, as well as mandatory 
attorneys fees for the prevailing 
consumer. Moreover, the Califor-
nia lemon law provides a civil 
penalty to encourage manufactur-
ers to promptly address consum-
ers' complaints. If a manufacturer 
has an arbitration program that 
qualifies under the Act, the con-
sumer must prove that the manu-
facturer's failure to comply with 
the Act was willful in order to 
recover a civil penalty. In addition, 
if the manufacturer's arbitration 
program qualifies under the Act, 
the consumer must resort to the 
program before taking advantage 
of the "reasonable number of at-
tempts" presumption in court. If a 
manufacturer's arbitration pro-
gram does not qualify under the 
Act, the consumer need not prove 
that the violation was willful. 
The California lemon law and 


recent decisions interpreting the 
lemon law have given new car 
purchasers significant rights. By 
knowing the law and preparing to 
enforce their rights, consumers can 
ensure they get the vehicle the 
manufacturer promised and not a 
"lemon." 
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Supreme Court of California


DIXON ARNETT, as Executive Director, etc., Plaintiff and Respondent,
v.


WILLIAM J. DAL CIELO, as Chief Executive Officer, etc., Defendant and Appellant.


No. S048308.
Oct 3, 1996.


SUMMARY


The Medical Board of California commenced an investigation of a doctor upon receiving
confidential information alleging that the doctor was addicted to narcotic drugs and had
administered anesthesia while under their influence. After learning that two years earlier the doctor
had admitted drug use to officials at the hospital where he had staff privileges and had been granted
a leave of absence for drug treatment, and that his contract with the hospital called for a monitoring
program, the investigator submitted the case to an addictionologist, who strongly recommended an
administrative medical psychiatric evaluation of the doctor. Rather than seeking an examination
of the doctor pursuant to Bus. & Prof. Code, § 820, the board issued an investigative subpoena
duces tecum to the hospital for production of hospital peer review committee records pertinent
to the doctor and his drug problem. After the hospital refused to comply, the board petitioned
the trial court for an order to enforce the subpoena (Gov. Code, § 11187), and the court granted
the petition and ordered the hospital to comply with the subpoena. (Superior Court of Alameda
County, No. 734354-8, James R. Lambden, Judge.) The Court of Appeal, First Dist., Div. Four, No.
A066269, affirmed the order, holding that in enacting Evid. Code, § 1157, the Legislature did not
intend to immunize peer review committee records from investigative subpoenas by administrative
agencies.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the trial
court properly issued the order of compliance, since hospital peer review committee records are
not immune from an administrative investigative subpoena. The term “discovery” in Evid. Code,
§ 1157, which provides that neither the proceedings nor the records of a peer review body shall
be subject to discovery, is to be given its well-established legal meaning of a formal exchange
of evidentiary information between parties to a pending adversary proceeding, and that meaning
does not include a subpoena issued, as in the present case, by an administrative agency for purely
investigative purposes. The Legislature has long been aware of the *5  specific legal meaning of
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the term “discovery” and of the distinction between discovery and the exercise of the subpoena
power. (Opinion by Mosk, J., expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Healing Arts and Institutions § 22--Physicians, Surgeons, and Other Medical Practitioners--
Regulation--Disciplinary Proceedings--Investigation of Impairment and Competence--
Investigative Subpoena for Hospital Peer Review Records of Drug Treatment--Application of
Statute Precluding Discovery.
In an investigation by the Medical Board of California as to the impairment and competence of a
doctor, who was confidentially reported to be addicted to narcotic drugs and to have administered
anesthesia while under their influence, the trial court properly issued an order requiring the
hospital where the doctor had staff privileges to comply with an investigative subpoena duces
tecum for production of hospital peer review committee records pertinent to the doctor and his
drug problem (Gov. Code, § 11187). Hospital peer review committee records are not immune
from an administrative investigative subpoena. The term “discovery” in Evid. Code, § 1157,
which provides that neither the proceedings nor the records of a peer review body shall be
subject to discovery, is to be given its well-established legal meaning of a formal exchange of
evidentiary information between parties to a pending adversary proceeding, and that meaning
does not include a subpoena issued, as in the present case, by an administrative agency for purely
investigative purposes. The Legislature has long been aware of the specific legal meaning of
the term “discovery” and of the distinction between discovery and the exercise of the subpoena
power. The function of administrative investigative subpoenas differs from that of the statutory
discovery provisions. The discovery provisions apply to actions that have already been filed with
the court, where the parties are seeking to develop evidence for the action that is before the court.
The statutory subpoena authority, on the other hand, is designed for administrative investigations,
which may or may not result in any further action before the court.


[See 2 Witkin, Cal. Evidence (3d ed. 1986) § 1096.]


(2)
Statutes § 32--Construction--Language--Words and Phrases--With Settled Legal Meaning.
Although courts ordinarily give the *6  words of a statute the usual, everyday meaning they have
in lay speech, when a word used in a statute has a well-established legal meaning, it will be given
that meaning in construing the statute. This rule applies most obviously when the meaning of the
word in question is wholly or primarily legal. But the rule is also applicable when the word has
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both a specific legal meaning and a more general sense in informal legal usage or in lay speech.
In that event, the lawmakers are presumed to have used the word in its specifically legal sense.


(3)
Statutes § 38--Construction--Giving Effect to Statute--Construing Every Word.
Courts should give meaning to every word of a statute, if possible, and should avoid a construction
making any word surplusage.


(4)
Statutes § 29--Construction--Language--Legislative Intent.
In determining legislative intent, courts look first to the words of the statute itself. If those words
have a well-established meaning, there is no need for construction, and courts should not indulge
in it.


COUNSEL
Horvitz & Levy, David M. Axelrad, David S. Ettinger, Bjork, Lawrence, Poeschl & Kohn and
Robert K. Lawrence for Defendant and Appellant.
David E. Willett, Catherine I. Hanson, Kimberly S. Davenport, Davis, Cowell & Bowe, Richard
G. McCracken, Andrew J. Kahn, Musick, Peeler & Garrett and W. Clark Stanton as Amici Curiae
on behalf of Defendant and Appellant.
Daniel E. Lungren, Attorney General, Robert L. Mukai, Chief Assistant Attorney General, Alvin
Korobkin, Assistant Attorney General, Vivien Hara Hersh, Jane Zack Simon and Thomas P. Reilly,
Deputy Attorneys General, for Plaintiff and Respondent.
Elisabeth C. Brandt, Taylor S. Carey, Sharon Mosley, David Link, J. Joseph Curan, Jr., C. Frederick
Ryland, Cynthia G. Peltzman, Robert C. Fellmeth and Julianne B. D'Angelo as Amici Curiae on
behalf of Plaintiff and Respondent.


MOSK, J.


Evidence Code section 1157 provides that the records of a hospital peer review committee are not
“subject to discovery.” We address *7  here the narrow issue whether an investigative subpoena
issued by the Medical Board of California as part of its inquiry into the conduct of a physician with
an apparent drug problem is “discovery” within the meaning of that statute. The trial court ruled
that it is not and ordered compliance with the subpoena, and the Court of Appeal held to the same
effect. We agree with those rulings, and therefore affirm the judgment of the Court of Appeal.


The Medical Board of California
The state has long regulated the practice of medicine as an exercise of the police power. (See, e.g.,
Stats. 1876, ch. 518, p. 792 [“An Act to Regulate the Practice of Medicine in California”]; Stats.
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1913, ch. 354, p. 722 [same]; Stats. 1937, ch. 399, p. 1254 [codifying Medical Practice Act as
Bus. & Prof. Code, § 2000 et seq.].) A key instrument of that regulation has been the statewide
agency authorized to license and discipline medical practitioners, successively known as the Board
of Medical Examiners, the Board of Medical Quality Assurance, and now the Medical Board of
California (hereafter the Board), a unit of the Department of Consumer Affairs (Bus. & Prof. Code,
§ 101, subd. (b)).


Since the earliest days of regulation the Board has been charged with the duty to protect the public
against incompetent, impaired, or negligent physicians, and, to that end, has been vested with the
power to revoke medical licenses on grounds of unprofessional conduct (e.g., Stats. 1876, ch. 518,
§ 10, p. 794). In recent years the Legislature has provided the Board with tools of increasing power
and sophistication to assist it in that task. (See, e.g., Stats. 1990, ch. 1597, § 1, p. 7683; Stats. 1993,
ch. 1267; Stats. 1995, ch. 708.) We deal here, however, with a tool that the Board has possessed
at least since 1921: the investigative subpoena. (Stats. 1921, ch. 602, § 1, p. 1023 [adding former
Pol. Code, § 353]; Stats. 1945, ch. 111, § 3, p. 439 [recodifying former Pol. Code, § 353, as Gov.
Code, § 11181].) To appreciate the role of the Board's subpoena power it will be helpful to review
briefly the authority and operation of the Board as a whole.


The Board currently consists of two divisions. (Bus. & Prof. Code, § 2003.) Its Division of
Licensing is responsible for approving medical education programs, administering the licensing
examination, and issuing licenses to practice. (Id., § 2005.) Its Division of Medical Quality,
which we are concerned with here, is responsible for reviewing the quality of medical practice,
conducting disciplinary proceedings in cases of unprofessional conduct, and generally enforcing
the disciplinary and criminal provisions of the Medical Practice Act. (Id., § 2004.)


A primary power exercised by the Board in carrying out its enforcement responsibilities is the
power to investigate: the statute broadly vests the *8  Board with the power of “Investigating
complaints from the public, from other licensees, from health care facilities, or from a division of
the board that a physician and surgeon may be guilty of unprofessional conduct.” (Bus. & Prof.
Code, § 2220, subd. (a).) The Board delegates its authority to conduct such an investigation to its
executive director and its staff of professional investigators. (Id., § 2224.) The Board's investigators
have the status of peace officers (id., § 160), and possess a wide range of investigative powers.
In addition to interviewing and taking statements from witnesses, the Board's investigators are
authorized to exercise delegated powers (Gov. Code, § 11182) to “Inspect books and records” and
to “Issue subpoenas for the attendance of witnesses and the production of papers, books, accounts,
documents and testimony in any inquiry [or] investigation ... in any part of the state.” (Id., § 11181,
subds. (a), (e).)


Because the statute authorizes the Board to issue a subpoena “in any inquiry [or]
investigation” (Gov. Code, § 11181, subd. (e)), the Board may do so for purely investigative
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purposes; it is not necessary that a formal accusation be on file or a formal adjudicative hearing be
pending. (Brovelli v. Superior Court (1961) 56 Cal.2d 524, 528 [15 Cal.Rptr. 630, 364 P.2d 462].)
Indeed, such investigations often do not result in formal charges or hearings. (Ibid.) We further
observed in the cited case that “As has been said by the United States Supreme Court, the power
to make administrative inquiry is not derived from a judicial function but is more analogous to
the power of a grand jury, which does not depend on a case or controversy to get evidence but
can investigate 'merely on suspicion that the law is being violated, or even just because it wants
assurance that it is not.' ” (Id. at p. 529, quoting from United States v. Morton Salt Co. (1950) 338
U.S. 632, 642-643 [94 L.Ed. 401, 410-411, 70 S.Ct. 357].)


The Board's subpoena power, nevertheless, is judicially enforced: in the event that its subpoena is
disobeyed, the Board may petition the superior court for an order compelling compliance. (Gov.
Code, §§ 11186, 11187.) After a hearing, “If it appears to the court that the subpoena was regularly
issued ... , the court shall enter an order that the person appear before the officer named in the
subpoena at the time and place fixed in the order and testify or produce the required papers. Upon
failure to obey the order, the person shall be dealt with as for contempt of court.” (Id., § 11188.)


The Board is also authorized to order a licensee to personally submit to two types of examinations.
First, after investigation by a medical expert the Board may order a licensee to take a professional
competency examination if there is reasonable cause to believe that the licensee is “unable
to practice medicine with reasonable skill and safety to patients.” ( *9  Bus. & Prof. Code, §
2292, subd. (a).) 1  Second, the Board may order a licensee to undergo a physical or psychiatric
examination if it appears the licensee is “unable to practice his or her profession safely because
the licentiate's ability to practice is impaired due to mental illness, or physical illness affecting
competency ....” (Id., § 820.) Each of these examinations is an investigatory, not an accusatory,
procedure. (Smith v. Board of Medical Quality Assurance (1988) 202 Cal.App.3d 316, 322-324
[248 Cal.Rptr. 704] [Bus. & Prof. Code, § 2292]; Alexander D. v. State Bd. of Dental Examiners
(1991) 231 Cal.App.3d 92, 96-97 [282 Cal.Rptr. 201] [Bus. & Prof. Code, § 820].)


1 “Reasonable cause” is defined as one or more of: “(1) a single incident of gross negligence;
(2) a pattern of inappropriate prescribing; (3) an act of incompetence or negligence causing
death or serious bodily injury; or (4) a pattern of substandard care.” (Bus. & Prof. Code, §
2292, subd. (a).)


If, after such investigation as it deems necessary, the Board determines there is sufficient evidence
of unprofessional conduct to warrant instituting a formal disciplinary action against a licensee,
it refers the matter to the Attorney General; the action will then be prosecuted by the Senior
Assistant Attorney General of the Health Quality Enforcement Section (see Gov. Code, § 12529)
and the proceedings will be conducted in accordance with the Administrative Procedure Act
(id., § 11500 et seq.). (Bus. & Prof. Code, § 2230, subd. (a).) The Board may also petition for
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injunctive relief against any licensee whenever it has “reasonable cause to believe that allowing
such person to continue to engage in the practice of medicine would endanger the public health,
safety, or welfare” (id., § 2313; see also Gov. Code, § 11529 [“interim order” suspending license,
etc., on same ground].) If, after formal adjudicative proceedings, the licensee is found guilty of
unprofessional conduct, the Board has a range of options: it may either suspend or revoke the
license, or place the licensee on probation, or issue a public reprimand. (Bus. & Prof. Code, §
2227.) Finally, the Board's authority to order probation includes the authority to require the licensee
to obtain additional professional training and pass an examination thereon, and to submit to a
complete diagnostic examination, as well as the authority to restrict the extent or nature of the
licensee's practice. (Id., § 2228.)


It is apparent from the foregoing statutes that the purpose of the Board is to protect the health and
safety of the public. This conclusion is confirmed by two additional provisions of the code. First,
the Board shares the general purpose of public protection served by all agencies of the Department
of Consumer Affairs. (Bus. & Prof. Code, § 101.6.) Second, the Legislature has recently specified
that in exercising its disciplinary authority, “Protection of the public shall be the highest priority”
of the Board (id., § 2229, subd. (a)); and that although the Board must promote the goal of
rehabilitating the *10  erring licensee whenever possible, “Where rehabilitation and protection
are inconsistent, protection shall be paramount” (id., subd. (c)). 2


2 We take no position on whether the quoted amendments to Business and Professions Code
section 2229 in 1990 were a substantive change in the law or merely a clarification of existing
law. (See Borden v. Division of Medical Quality (1994) 30 Cal.App.4th 874 [35 Cal.Rptr.2d
905].)


It is equally apparent that the “public” thus protected by the Board is the public at large, i.e., all
consumers of medical services in California. This is because the Board is an agency of statewide
jurisdiction: it licenses and disciplines all physicians and surgeons in California, not simply those
practicing in a particular medical facility; and when it restricts, suspends, or revokes a license, it
affects the licensee's right to practice throughout the state, not simply in a particular institution. We
state these largely self-evident facts in order to contrast the Board with the entities we discuss next.


Hospital Peer Review Committees
Every licensed hospital has a formally organized and self-governing medical staff responsible for
“the adequacy and quality of the medical care rendered to patients in the hospital.” (Cal. Code
Regs., tit. 22, § 70703, subd. (a).) The medical staff is required to adopt rules for “appropriate
practices and procedures to be observed in the various departments of the hospital” (id., subd. (e)),
and to keep minutes of its meetings and retain them in the hospital files (id., subd. (c)). The medical
staff acts primarily through a number of peer review committees. These committees evaluate
physicians applying for staff privileges, establish standards and procedures for patient care, assess
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the performance of physicians currently on staff, and review such matters as the need for and
results of each surgery performed in the hospital, the functioning of the patient records system,
the control of in-hospital infections, and the use and handling of drugs within the hospital. (Id.,
subds. (b) & (d); Comment, Anatomy of the Conflict Between Hospital Medical Staff Peer Review
Confidentiality and Medical Malpractice Plaintiff Recovery: A Case for Legislative Amendment
(1984) 24 Santa Clara L.Rev. 661, 668, fn. 36 (hereafter Peer Review Confidentiality).)


A peer review committee may informally investigate a complaint or an incident involving a
staff physician. If the committee proposes to recommend that the privileges of the physician be
restricted or revoked because of the manner in which he or she exercised those privileges, the
physician is entitled to written notice of the charges and may request a formal hearing. (Bus. & Prof.
Code, § 809.1.) If a hearing is requested, it must be conducted pursuant to strictly circumscribed
procedures. (Id., §§ 809.2-809.6.) *11


If a hospital restricts or revokes a physician's staff privileges as a result of a determination by a peer
review body, the discipline must be reported to the Medical Board. (Bus. & Prof. Code, § 805.)
The statute imposes this reporting requirement on all peer review bodies, which are defined to
include the medical staff of any licensed health care facility and any representative medical society
or committee that reviews the quality of professional care. (Id., subd. (a)(1).) The chief of staff or
administrator of any such peer review body must file a report with the Board whenever, as a result
of that body's action and for a “medical disciplinary cause or reason,” 3  a licensee's application
for staff privileges is denied, or staff privileges are revoked, or restrictions on staff privileges are
imposed or voluntarily accepted, or a licensee resigns or takes a leave of absence. (Id., subd. (b).)
The report must name the licensee and provide “a description of the facts and circumstances of the
medical disciplinary cause or reason” and any other relevant information. (Ibid.) The report must
be filed within 15 days after the effective date of the discipline, and a supplemental report must
be filed within 30 days after the licensee has satisfied any conditions of the discipline. Failure to
file such a report, whether or not intentional, is punishable by a civil penalty of up to $5,000; an
intentional failure to do so is a crime punishable by a fine of up to $10,000. (Id., subds. (g) & (h).) 4


3 A “medical disciplinary cause or reason” is defined as any aspect of a licensee's competence
or professional conduct that is “reasonably likely to be detrimental to patient safety or to the
delivery of patient care.” (Bus. & Prof. Code, § 805, subd. (a)(6).)


4 The Legislature imposes similar reporting requirements on other persons and agencies. (Bus.
& Prof. Code, §§ 800-803.6.) For example, a judgment, settlement, or arbitration award
against a licensee in a malpractice action must be reported to the Board by the appropriate
court clerk, by the insurer or employer who pays it, or by the defendant licensee if uninsured.
In such a case the Board has specific authority to “Investigat[e] the circumstances of practice”
of the licensee in question. (Id., § 2220, subd. (b).) Any felony indictment, information,
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or conviction of a licensee must be reported to the Board by the prosecuting agency, the
court clerk, and the defendant licensee, and copies of any preliminary hearing transcript
and probation report must be sent to the Board. Coroners must also report to the Board
any pathologist's findings that a death may be the result of a licensee's gross negligence or
incompetence.


In addition, if a proceeding initiated by a peer review committee against a staff physician results
in disciplinary action required to be reported under the foregoing statute, the Board is entitled to
inspect and copy the statement of charges, the exhibits introduced at the hearing, and the opinion,
findings, or conclusions of the hearing officer. (Bus. & Prof. Code, § 805.1.)


Finally, it is unprofessional conduct for a physician to practice in any hospital with a staff of more
than four physicians unless the hospital requires its medical staff members to conduct regular peer
review of their clinical experience (Bus. & Prof. Code, § 2282, subd. (c)), and to ensure compliance
*12  the Board is authorized to inspect the “medical staff ... records” of the institution (id., § 2226).


It is apparent that these statutes implement the Legislature's finding and declaration that “Peer
review, fairly conducted, will aid the appropriate state licensing boards in their responsibility to
regulate and discipline errant healing arts practitioners.” (Bus. & Prof. Code, § 809, subd. (a)(5).)


It is also apparent, however, that a hospital peer review committee differs from the Board in
several ways. First, it is not a public agency created and funded by the state, but a group of private
physicians selected by and from the staff of a hospital. 5  Second, the conduct of the errant physician
is not reviewed by independent, professional investigators, but by the physician's own colleagues
practicing in the same hospital: it is, by definition, a peer review committee. By weeding out
incompetent or impaired staff physicians, therefore, the peer review process—in addition to its
public protection function—inevitably also serves the private purpose of reducing the exposure
of the hospital to potential tort liability. Third, the “public” protected by the peer review process
is not the public at large, but is limited to the patients of the particular hospital in question. The
process is institution specific: a physician stripped of staff privileges by one hospital is not ipso
facto prevented from obtaining or maintaining such privileges at other hospitals—the only entity
with the power to prevent that from happening is the Board. 6


5 It bears remembering that “So-called staff physicians should be distinguished from the
resident physicians who are employed by the hospital. Staff physicians are private doctors
granted medical staff privileges to treat their patients in the hospital setting.” (Peer Review
Confidentiality, supra, 24 Santa Clara L.Rev. 661, 664, fn. 14.)


6 In an effort to reduce the likelihood of such “hospital shopping,” the Legislature also provides
that before granting or renewing staff privileges for any physician, a hospital must ask the
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Board if it has received a report of disciplinary action by any other hospital against that
physician. (Bus. & Prof. Code, § 805.5, subd. (a).) The Board will furnish a copy of any
such report unless the discipline was based solely on a failure to complete medical records,
or the information reported is without merit, or the report is more than three years old. (Id.,
subd. (b).)


Facts 7


In the spring of 1992 several nurses at Alameda Hospital (hereafter the Hospital) observed Dr.
A., an anesthesiologist on the medical staff of the Hospital, behaving while on duty as if he were
under the influence of narcotic drugs. *13


7 The following facts are taken from the principal pleading herein—the Board's petition for an
order to compel compliance with its administrative subpoena, together with its declaration
in support of that subpoena. No objection has been raised to the accuracy of the facts there
alleged.


The first incident took place one evening in March 1992. Dr. A. was the anesthesiologist on call
when a patient required emergency surgery. As Dr. A. was interviewing the patient, Nurse Larson
observed that his speech was slurred. In discussing the case with him before surgery, she saw
that his attention and comprehension were impaired. Dr. A. subsequently administered a general
anesthetic to this patient. Following the surgery, Nurse Larson reported Dr. A.'s abnormal behavior
to her supervisor.


The second incident occurred in late May 1992. A patient was awaiting scheduled surgery, but
Dr. A. could not be found. After being paged several times he arrived and began interviewing
the patient. Nurse Larson observed that his speech was even more slurred than during the first
incident. She promptly called her supervisor and expressed her “grave concern” about Dr. A.'s
condition. Thereafter the patient was taken into the operating room and Dr. A. administered
sedation intravenously.


On another day that month Nurse McKenna was trying to take a patient into a bathroom but
found the door locked. A visitor told her that someone had been in the bathroom for a long time.
Nurse McKenna unlocked the door and found Dr. A. asleep in the room with his surgical pants
down around his knees. He did not respond to his name, and Nurse McKenna had to shake him
several times in order to rouse him. When he awoke, Dr. A. was disoriented and unsteady; in
Nurse McKenna's opinion, he “did not behave like someone who had simply fallen asleep.” She
told Dr. A. that he was needed in surgery; he responded “OK,” and went off to the operating
room. Suspecting that Dr. A. was taking drugs, Nurse McKenna looked unsuccessfully for drug
paraphernalia after he left. She then reported the incident to her supervisor. Later that day another
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nurse (Nurse McClure) told Nurse McKenna that Dr. A.'s behavior in the recovery room had been
“strange” and he had had to lay his head on a desk.


Approximately six weeks thereafter, Nurse McKenna noticed that Dr. A.'s handwriting was shaky
on several occasions, and again reported it. She also saw that Dr. A. had made an entry in a record—
possibly a patient's chart—stating that he had broken an ampule of Fentanyl during a procedure. 8


8 Fentanyl, an opiate, is a Schedule II controlled substance. (Health & Saf. Code, § 11055,
subd. (c)(8).)


At some point during this period the Medical Executive Committee of the Hospital medical staff
—a peer review committee—began to investigate the matter. Following the bathroom incident,
the committee interviewed Nurse McKenna. Dr. A. thereafter appeared before the committee
and admitted he *14  had been injecting himself with Fentanyl, which he had taken from the
Hospital's narcotics supplies. Dr. A. then requested a leave of absence for the months of October
and November 1992 in order to enter an inpatient drug rehabilitation program at the New Bridge
Foundation in Berkeley. The request was granted.


As noted above, the code requires that the peer review body report to the Medical Board any leave
of absence taken by a staff physician after notice of an investigation into conduct reasonably likely
to be detrimental to patient care or safety. (Bus. & Prof. Code, § 805, subd. (b).) The Hospital did
not make such a report.


In January 1993 Dr. A. resumed his staff privileges, but under multiple restrictions imposed by the
Hospital. These included random supervised urine testing as often as necessary to ensure that he
remain drug free, peer review within 24 hours of every case performed, random concurrent review
during procedures, daily review of all narcotics records including requirements that all breakages
be co-signed and all drugs signed out be accounted for, weekly reports on his outpatient drug
rehabilitation program including documentation of ongoing therapy, regular evaluation sessions
with the principal medical staff members, and possible use of a narcotic antagonist.


At the same time, Dr. A. entered an outpatient drug rehabilitation program at the Merritt-Peralta
Institute in Oakland, agreeing to further restrictions embodied in a “contract” he signed with
the “monitoring and re-entry program” of that organization. At the outset of the document he
acknowledged that “I am suffering from the disease of chemical dependency.” The agreement
obligated Dr. A., inter alia, to attend weekly progress and compliance meetings with the monitoring
program, to attend 90 meetings of a 12-step program, a physician's support group, and a relapse
group, to undergo weekly random body fluid analyses with notification of any positive results
to the president of the Hospital's medical staff, to participate for 1 year in a narcotic antagonist
program, and to obtain a work site monitor authorized to promptly report any suspected drug use
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or unusual behavior. The agreement was to run for 12 months, from January 7, 1993, to January
7, 1994, and could be extended for a second year.


As noted above, the code requires that the peer review body report to the Medical Board
any restrictions, whether imposed or voluntarily accepted, on a staff physician's privileges,
membership, or employment, for a total of 30 days or more in any 12-month period, because of
any conduct reasonably likely to be detrimental to patient care or safety. (Bus. & Prof. Code, §
805, subd. (b)(3).) Again the Hospital did not make such a report. Indeed, both *15  the Hospital's
restrictions on Dr. A.'s practice and the “contract” he signed could be read to imply that no report
would be made to the Board as long as he did not violate their terms. 9


9 Item 8 of the Hospital's restrictions provided that the “first infraction” would be “reported to
the Medical Board of California.” Item 14 of the “contract” provided that the consequences
of a relapse or noncompliance could include “notification to the Board of Medical Quality
Assurance [i.e., the Medical Board].”


The Board nevertheless learned of this case when a confidential informant reported to it that Dr. A.
was a narcotic drug addict who had been under the influence of controlled substances while on duty
at the Hospital. The Medical Practice Act contains numerous provisions under which such behavior
could be found to be “unprofessional conduct” within the meaning of the act. For example, the
following acts constitute unprofessional conduct: any violation of state or federal laws regulating
controlled substances (Bus. & Prof. Code, § 2238), self-administration of a controlled substance
(id., § 2239), intoxication during attendance on patients that impairs the ability to practice safely,
and practice while under the influence of any narcotic drug that impairs the ability to practice
safely (id., § 2280). Also relevant here are the general provisions declaring that it is unprofessional
conduct to commit a violation of any provision of the Medical Practice Act, or gross negligence,
or repeated acts of ordinary negligence, or any act that would have warranted denial of a license.
(Id., § 2234.)


The Board initiated the present investigation and assigned the case to Senior Investigator Shane P.
Wright. On March 5, 1993, Investigator Wright interviewed the president of the Hospital medical
staff and the medical staff coordinator. They informed her that when Dr. A. first applied for
privileges some years earlier he admitted that during his residency he had had a “drug problem”
but said he had recovered. In this interview Investigator Wright also learned the above recited facts
that in 1992 two nurses had complained of Dr. A.'s unusual behavior, that Dr. A. subsequently
admitted to injecting himself with Fentanyl, and that he had taken a leave of absence in October
and November 1992 to participate in an inpatient drug rehabilitation program.


Investigator Wright thereafter learned the names of the two complaining nurses (Nurse Larson
and Nurse McKenna) from a confidential informant, and interviewed them on April 1, 1993.
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They provided her with the descriptions of their observations of Dr. A.'s behavior that we have
summarized above.


On April 2, 1993, Investigator Wright received a letter from the president of the medical staff
and the chief executive officer of the Hospital outlining *16  the above listed restrictions that the
Hospital placed on Dr. A.'s practice when he returned from his leave of absence, and attaching a
copy of Dr. A.'s above discussed “contract” with the drug rehabilitation program of the Merritt-
Peralta Institute.


The Hospital also allowed Investigator Wright to interview its pharmacy and surgery personnel
and to review its narcotic logs and the patient records in the cases under investigation. The Hospital
refused, however, to allow Investigator Wright access to any records involving Dr. A. in the
possession of either the Medical Executive Committee or the Credentials Committee. 10


10 The Credentials Committee, another peer review committee, had reviewed Dr. A.'s
application for staff privileges.


Investigator Wright's efforts to obtain information from other sources were also resisted. Thus
Investigator Wright invited Dr. A. to an interview with the Board to discuss the incidents under
investigation, but on March 17, 1993, Dr. A.'s counsel replied that his client declined the interview.


On March 26, 1993, Dr. A.'s counsel informed Investigator Wright that his client also refused to
sign releases to allow the Board to obtain his treatment records from the New Bridge Foundation
and the Merritt-Peralta Institute.


Investigator Wright subsequently asked Dr. A. to sign a waiver of a formal petition to compel
him to submit to a physical and psychiatric examination (Bus. & Prof. Code, § 820), and to
voluntarily agree to such an examination instead. On November 1, 1993, Dr. A.'s counsel informed
Investigator Wright that his client refused to agree to the examination.


Investigator Wright then referred the case to Dr. William S. Brostoff, a specialist in addiction
medicine, for an evaluation whether Dr. A. was able to practice with safety to the public. (See
Bus. & Prof. Code, § 820.) On December 10, 1993, the Board received Dr. Brostoff's report, in
which he stated that he could not determine whether Dr. A. posed a danger to the public because
“I have not been able to review any medical or psychiatric records or evaluations of Dr. A.,
himself. Specifically, no medical or psychiatric records or evaluations of Dr. A. from his treatment
programs are provided. Further, there are no medical or psychiatric updates since the signing of
his monitoring and re-entry contract by Dr. A. on January 20, 1993. In addition, Dr. A., through his
attorney, declined an invitation for an interview with the investigator. Consequently, I am unable
to reach any conclusions about Dr. A.'s current medical or psychiatric state, the current status of
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his recovery from chemical dependency or the question of his being *17  a potential danger to
himself or others, or finally, whether or not he has impaired ability to conduct a solo practice with
safety to the public.” Dr. Brostoff recommended that Dr. A. take the above mentioned physical
and psychiatric examination.


At this point Investigator Wright turned to the Board's subpoena power. On March 3, 1994, she
served a subpoena duces tecum on the New Bridge Foundation and the Merritt-Peralta Institute
for any records of Dr. A.'s treatment at those facilities after January 1, 1992. The Merritt-Peralta
Institute replied that it could not locate such records, and the New Bridge Foundation refused to
comply with the subpoena on the ground that disclosure was prohibited by a federal regulation.


Unable to obtain the information she sought either from the Hospital, from Dr. A., or from
his treatment providers, Investigator Wright served a subpoena duces tecum on William J. Dal
Cielo, chief executor officer of the Hospital, on April 11, 1994. The subpoena sought, inter alia,
information provided by Dr. A. in his application for staff privileges that related to his prior history
of drug abuse; copies of complaints received by the Hospital from staff or patients regarding Dr. A.
after January 1, 1992; records of the meetings of the Medical Executive Committee concerning Dr.
A.'s drug use; documentation of Dr. A.'s leave of absence, of the terms of the Hospital's restrictions
on his practice, and of his monitoring and re-entry agreement; and copies of the periodic reports
required under those terms and that agreement concerning such matters as Dr. A.'s body fluid
testing, compliance with the rehabilitation programs, and response to treatment.


The Hospital refused to comply with the subpoena. On April 29, 1994, the Board, acting through
Dixon Arnett, its executive director, filed the present petition for an order to enforce the subpoena.
(Gov. Code, § 11187.) The Hospital opposed the petition on the grounds that the documents sought
by the subpoena were immune from discovery under Evidence Code section 1157 and that the
Board failed to show “good cause” for its issuance (see, e.g., Wood v. Superior Court (1985) 166
Cal.App.3d 1138, 1145-1150 [212 Cal.Rptr. 811]). After hearing, the court granted the petition
and ordered the Hospital to comply with the subpoena.


The Hospital appealed from the order. In its briefs before the Court of Appeal, the Hospital
abandoned its claim of lack of good cause and asserted only its contention that the records sought
by the Board were immune from discovery under Evidence Code section 1157. While the appeal
was pending, the Board petitioned the superior court for an order compelling the New Bridge
Foundation and the Merritt-Peralta Institute to comply with the *18  subpoenas it had served on
them for Dr. A.'s treatment records. The court again granted its petition to compel. The New Bridge
Foundation, the Merritt-Peralta Institute, and Dr. A. separately challenged this order by petitions
for extraordinary relief, and the Court of Appeal granted alternative writs. The Court of Appeal
thereafter addressed these petitions and the Hospital's appeal in a single opinion.
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First, the Court of Appeal held that the “better view” is that an order compelling compliance with
an administrative subpoena is appealable as a final order in a special proceeding, following Millan
v. Restaurant Enterprises Group, Inc. (1993) 14 Cal.App.4th 477, 484-485 [18 Cal.Rptr.2d 198],
and cases cited. The parties do not question that holding here, and it is therefore not before us
for review.


Next, the Court of Appeal addressed the writ petitions by the New Bridge Foundation and the
Merritt-Peralta Institute, and held that records of drug abuse treatment such as Dr. A. received from
those organizations are made confidential by a federal statute and its implementing regulations
and by section 11977 of the Health and Safety Code. Accordingly, the Court of Appeal issued a
peremptory writ of mandate directing the superior court to vacate its order granting the Board's
motion to enforce its subpoenas against the New Bridge Foundation and the Merritt-Peralta
Institute. The Board did not seek review of this holding, and it is therefore not before us.


Turning to the Hospital's appeal, the Court of Appeal held that in enacting Evidence Code section
1157 the Legislature did not intend to immunize peer review records from investigative subpoenas
by administrative agencies. Accordingly, the Court of Appeal affirmed the order granting the
Board's petition to enforce its subpoena for such records. We granted the Hospital's petition for
review, and now affirm the judgment of the Court of Appeal.


I
(1a) Insofar as relevant here, subdivision (a) of Evidence Code section 1157 (hereafter section
1157) provides that “Neither the proceedings nor the records of organized committees of medical ...
staffs in hospitals, or of a peer review body ... having the responsibility of evaluation and
improvement of the quality of care rendered in the hospital, ... shall be subject to discovery.” (Italics
added.) There is no question that the Board seeks to obtain hospital peer review committee records
within the meaning of section 1157. The sole issue is whether the Board's investigative subpoena
is “discovery” within the meaning of this statute.


The Hospital contends that as used in section 1157 the word “discovery” includes subpoenas issued
by administrative agencies for investigative purposes. The Board contends, rather, that in section
1157 “discovery” means *19  only the formal exchange of evidentiary information between parties
to a pending adversary proceeding. The Court of Appeal correctly recognized that “as commonly
used in its legal sense, the term is limited as the Board suggests.” But the Court of Appeal then
reasoned that the Hospital's construction of the term is at least “reasonable,” and invoked the rule
that when the wording of a statute is “susceptible of more than one reasonable interpretation,” the
courts resolve the conflict by giving weight to a variety of extrinsic aids such as legislative history,
the purpose to be served, and public policy. (People v. Woodhead (1987) 43 Cal.3d 1002, 1008
[239 Cal.Rptr. 656, 741 P.2d 154].)



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=14CALAPP4TH477&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_484 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=14CALAPP4TH477&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_484 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993074201&pubNum=3484&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11977&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1157&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=43CALIF3D1002&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_1008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1008 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987111520&pubNum=661&originatingDoc=I6fd20984fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Arnett v. Dal Cielo, 14 Cal.4th 4 (1996)
923 P.2d 1, 56 Cal.Rptr.2d 706, 65 USLW 2273, 96 Cal. Daily Op. Serv. 7404...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


In our view, the rule of construction relied on by the Court of Appeal is not here applicable. (2)
It is true that courts ordinarily give the words of a statute the usual, everyday meaning they have
in lay speech. (Alexander v. Superior Court (1993) 5 Cal.4th 1218, 1225 [23 Cal.Rptr.2d 397, 859
P.2d 96].) But that rule has an important exception, and it governs this case: when a word used
in a statute has a well-established legal meaning, it will be given that meaning in construing the
statute. This has long been the law of California: “The rule of construction of statutes is plain.
Where they make use of words and phrases of a well-known and definite sense in the law, they
are to be received and expounded in the same sense in the statute.” (Harris v. Reynolds (1859)
13 Cal. 514, 518.)


This rule has been declared in our basic codes since they were first enacted in 1872. (Civ. Code, §
13 [words and phrases are to be construed according to “approved usage,” but “such others as may
have acquired a peculiar and appropriate meaning in law ... are to be construed according to such
peculiar and appropriate meaning”]; accord, Code Civ. Proc., § 16; Pen. Code, § 7, subd. 16; Prob.
Code, § 21122.) The United States Supreme Court follows this rule. (E.g., Bradley v. United States
(1973) 410 U.S. 605, 609 [35 L.Ed.2d 528, 532, 93 S.Ct. 1151] [“Rather than using terms in their
everyday sense, '[t]he law uses familiar legal expressions in their familiar legal sense.' ”]; Standard
Oil Co. v. United States (1911) 221 U.S. 1, 59 [55 L.Ed. 619, 644-645, 31 S.Ct. 502], and cases
cited.) And it is the general rule in our sister states. (See 2A Sutherland, Statutory Construction
(5th ed., 1992 rev.) § 47.30, p. 262.)


The rule applies most obviously when the meaning of the word in question is wholly or primarily
legal. (E.g., Estate of Ross (1903) 140 Cal. 282, 290 [73 P. 976] [“devise” and “legacy”]; Bruner v.
Superior Court (1891) 92 Cal. 239, 245 [28 P. 341] [“elisor”]; Texas Commerce Bank v. Garamendi
(1992) 11 Cal.App.4th 460, 475 [14 Cal.Rptr.2d 854] [“annuities”]; Taylor v. Forte Hotels
International (1991) 235 Cal.App.3d 1119, 1123-1124 [ *20  1 Cal.Rptr.2d 189] [“conversion”
and “recovery”]; Plotitsa v. Superior Court (1983) 140 Cal.App.3d 755, 762 [189 Cal.Rptr. 769]
[“special and general damages”]; Handlery v. Franchise Tax Board (1972) 26 Cal.App.3d 970,
981 [103 Cal.Rptr. 465] [“unitary business”].) But the rule is also applicable when the word has
both a specific legal meaning and a more general sense in informal legal usage or in lay speech.
(E.g., People v. Murray (1994) 23 Cal.App.4th 1783, 1789 [29 Cal.Rptr.2d 42] [“imprisonment”];
In re Jodi B. (1991) 227 Cal.App.3d 1322, 1328 [278 Cal.Rptr. 242] [“parent”]; Poe v. Diamond
(1987) 191 Cal.App.3d 1394, 1398-1399 [237 Cal.Rptr. 80] [“party”]; People v. Heitz (1983) 145
Cal.App.3d Supp. 8, 17 [193 Cal.Rptr. 138] [“construction” and “improvements”].) In that event
the lawmakers are presumed to have used the word in its specifically legal sense.


This is such a case. It is true, as the Hospital contends, that from time to time courts and
commentators speak of an administrative agency as using its investigative subpoena power to
“discover” evidence for the purpose of deciding whether to charge a statutory violation. (E.g.,
Okla. Press Pub. Co. v. Walling (1946) 327 U.S. 186, 201 [90 L.Ed. 614, 625, 66 S.Ct. 494, 166
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A.L.R. 531] [the purpose of an investigative subpoena of the Wage and Hour Administrator is
“to discover and procure evidence, not to prove a pending charge or complaint, but upon which
to make one if, in the Administrator's judgment, the facts thus discovered should justify doing
so.”].) To speak in those terms, however, is simply to use the word “discover” in its general sense
of finding something out by search or observation, as when we say that a detective “discovered”
incriminating evidence at the scene of a murder.


As the Board contends and the Court of Appeal agreed, “discovery” also has a specific legal
meaning, to wit, the formal exchange of evidentiary information and materials between parties
to a pending action. The two meanings of the word are well recognized in the dictionaries.
Thus a leading legal dictionary first defines “discovery” to mean, “In a general sense, the
ascertainment of that which was previously unknown; the disclosure or coming to light of what
was previously hidden,” and gives as example, “the granting of a new trial for newly 'discovered'
evidence.” (Black's Law Dict. (6th ed. 1990) p. 466, italics added.) But the same work also
defines the word in its specifically legal sense, as “The pre-trial devices that can be used by
one party to obtain facts and information about the case from the other party in order to assist
the party's preparation for trial,” and gives as examples such formal procedures as depositions,
interrogatories, requests for admission, and motions for production of documents. (Ibid.) Even
nonlegal dictionaries draw this distinction, defining “discovery” as “1. The act or an instance
of discovering. 2. Something that has been discovered. 3. Law. Data or documents that a party
to a legal action is compelled to disclose to another *21  party either prior to or during a
proceeding.” (Am. Heritage Dict. (2d college ed. 1985) p. 403.)


(1b) The Legislature has long been aware of the specific legal meaning of the term
“discovery.” (E.g., Stats. 1851, ch. 5, § 417, p. 117 [referring to “discovery” by means of
depositions of parties].) Almost four decades ago the Legislature enacted the landmark Civil
Discovery Act of 1957 (Stats. 1957, ch. 1904, § 3, p. 3322), largely based on the discovery
provisions of the Federal Rules of Civil Procedure. (See Greyhound Corp. v. Superior Court (1961)
56 Cal.2d 355, 375-376 [15 Cal.Rptr. 90, 364 P.2d 266].) In turn, the provisions of the 1957 act were
substantially rewritten and expanded in the Civil Discovery Act of 1986 (Stats. 1986, ch. 1334, §
2, p. 4700), which is currently in effect. Throughout this act, codified in sections 2016 to 2036 of
the Code of Civil Procedure, the Legislature repeatedly and consistently uses the term “discovery”
only in the foregoing legal sense of the procedures by which parties to a pending action exchange
evidence admissible in that action. For example, in defining the scope of discovery under the act
the Legislature specifies that “any party may obtain discovery regarding any matter, not privileged,
that is relevant to the subject matter involved in the pending action or to the determination of any
motion made in that action, if the matter either is itself admissible in evidence or appears reasonably
calculated to lead the discovery of admissible evidence.” (Id., § 2017, subd. (a), italics added.)
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The Legislature exhibited a similarly consistent understanding of the term “discovery” when in
1968 it enacted a special statutory scheme (Stats. 1968, ch. 808, § 3, p. 1561) “provid[ing] the
exclusive right to and method of discovery” in proceedings under the Administrative Procedure
Act (Gov. Code, § 11507.5), including therefore proceedings brought by the Board to discipline
a physician charged with unprofessional conduct. There, too, discovery is defined as the right
of “a party” to obtain evidentiary information “upon written request made to another party,” but
only “After initiation of a proceeding in which [the person charged] is entitled to a hearing on the
merits” (id., § 11507.6), i.e., after the process has passed from the investigatory stage to the filing
of a formal accusation (id., §§ 11503-11506).


The Legislature is also well aware of the distinction between discovery and the exercise of the
subpoena power; when it wishes to protect a class of evidence from both procedures, it knows how
to do so. As noted above, the Board is authorized to order a licensed physician to undergo a physical
or psychiatric examination if it appears the licensee's ability to practice is impaired by mental or
physical illness. (Bus. & Prof. Code, § 820.) Section 828 of the same code provides in relevant part
that “If the licensing agency *22  determines, pursuant to proceedings conducted under Section
820, that there is insufficient evidence to bring an action against the licentiate ... , then all licensing
agency records of the proceedings, including the order for the examination, investigative reports,
if any, and the report of the physicians and surgeons or psychologists, shall be kept confidential
and are not subject to discovery or subpoena.” (Italics added.) If “discovery” included “subpoena,”
the latter word would be surplusage. (3) Courts should give meaning to every word of a statute
if possible, and should avoid a construction making any word surplusage. (Delaney v. Superior
Court (1990) 50 Cal.3d 785, 798-799 [268 Cal.Rptr. 753, 789 P.2d 934], and cases cited.)


(1c) The emphasized choice of words, moreover, is deliberate: the Legislature uses the same
wording in at least 13 other provisions of the code. For example, if the Board finds insufficient
cause to file an accusation against a physician based on the results of a professional competency
examination (Bus. & Prof. Code, § 2292), all records of the examination “shall be kept confidential
and shall not be subject to discovery or subpoena.” (Id., § 2294, subd. (b), italics added; see also
id., § 3756, subd. (e) [respiratory care practitioner].)


Again, the Board is authorized to operate a “diversion program” for the treatment and rehabilitation
of physicians whose competency is impaired by drug or alcohol abuse. (Bus. & Prof. Code, §
2340.) The code declares that all records pertaining to the treatment of a physician in that program
“shall be kept confidential and are not subject to discovery or subpoena.” (Id., § 2355, subd. (b),
italics added.) The Legislature has made essentially identical provisions for eight other classes
of licensees, 11  and has likewise provided that all records of drug and alcohol treatment and
rehabilitation of licensees furnished by providers under contract with any regulatory board in the
Department of Consumer Affairs “shall be kept confidential and are not subject to discovery or
subpoena.” (Id., § 156.1, subd. (b), italics added; see also id., § 4982.2, subd. (g) [records of
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physical and mental condition of family counselor petitioning for reinstatement after suspension
or revocation of license].)


11 (Bus. & Prof. Code, §§ 1698, subd. (b) [dentist], 2369, subd. (b) [osteopath], 2497.1, subd.
(g) [podiatrist], 2667 [physical therapist], 2770.12 [registered nurse], 3534.7 [physician
assistant], 4436 [pharmacist], 4871, subd. (b) [veterinarian].)


Finally, the Board calls our attention to two recent federal decisions that draw the distinction
between discovery and subpoena in different but nevertheless illustrative contexts. Linde Thomson
Langworthy Kohn & Van Dyke v. RTC (D.C. Cir. 1993) 5 F.3d 1508, dealt with the Resolution
Trust Corporation (RTC), an agency that Congress created to act as the receiver for *23  failed
savings and loan institutions and vested with the power to issue investigative subpoenas. In the
cited case the RTC began an investigation of a failed Missouri thrift by issuing a subpoena duces
tecum to a law firm connected with the thrift. The firm refused to comply with certain portions
of the subpoena. On the RTC's petition, the district court ordered compliance. While the firm's
appeal was pending, the RTC filed suit against it in federal district court alleging violations of
Missouri law.


The Court of Appeals for the District of Columbia Circuit affirmed. Relevant here is the firm's
contention that the Missouri law of attorney-client privilege applied and barred the subpoena
because the subsequently filed suit would turn on rules of state law. The contention was based on
the premise that an administrative investigation is merely an opening stage of subsequent litigation
and is the equivalent of a civil discovery procedure. The federal circuit court rejected this premise,
observing that “An investigation conducted by the RTC may conceivably neither culminate in
litigation, nor be initially designed to inspire it.” (5 F.3d at p. 1512.) And such an investigation is not
the equivalent of discovery; rather, “Unlike a discovery procedure, an administrative investigation
is a proceeding distinct from any litigation that may eventually flow from it.” (Id. at p. 1513.)


E.E.O.C. v. Deer Valley Unified School Dist. (9th Cir. 1992) 968 F.2d 904, dealt with the federal
Equal Employment Opportunity Commission (EEOC), an agency that is likewise empowered by
Congress to issue investigative subpoenas. In the cited case the EEOC began an investigation into
the hiring policies and practices of an Arizona school district, issuing an administrative subpoena
duces tecum for certain documents. When the school district failed to produce all the documents,
the EEOC petitioned the district court for an order of compliance. The district court denied relief
because the EEOC had not followed a local rule that required parties to meet and confer before
filing a “discovery” motion. The district court found “no reason to treat a subpoena enforcement
action such as this, which is in essence pre-litigation discovery, any differently from a more typical
discovery request.” (Id. at p. 906.) Although the school district ultimately complied with the
subpoena, the district court awarded attorney fees against the EEOC because of its violation of
the local rule.
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The Court of Appeals for the Ninth Circuit reversed the award, holding that the EEOC's petition
to enforce its subpoena was not a “discovery” motion. The court reasoned that “The investigatory
subpoena power of the EEOC is based on specific statutory authority, not on the general discovery
provisions of the Federal Rules of Civil Procedure.” (968 F.2d at p. 906.) In language that echoes
our reasoning in the case at bar, the court explained *24  that “The function of administrative
investigatory subpoenas differs from that of the discovery provisions of the Federal Rules of Civil
Procedure. The discovery provisions apply to actions that have already been filed with the court,
and the parties are seeking to develop evidence for the action that is before the court. The statutory
subpoena authority, on other hand, is designed for administrative investigations, which may or
may not result in any further action before the district court.” (Ibid., fn. omitted.)


For all these reasons, the term “discovery” in section 1157 is to be given its well-established legal
meaning of a formal exchange of evidentiary information between parties to a pending action, and
that meaning does not include a subpoena issued, as here, by an administrative agency for purely
investigative purposes.


II
The Hospital raises a number of contentions to the contrary, but none is persuasive.


The Hospital begins by arguing that to construe “discovery” to include an administrative
investigative subpoena, as it urges, would serve the purpose or policy that the Legislature sought
to promote in enacting section 1157. The Hospital then devotes considerable effort to establishing
that the purpose or policy underlying section 1157 is to encourage members of hospital review
committees to engage in candid and uninhibited evaluations of the competence of their peers.
(See Alexander v. Superior Court, supra, 5 Cal.4th 1218, 1226-1227, and West Covina Hospital
v. Superior Court (1986) 41 Cal.3d 846, 852-854 [226 Cal.Rptr. 132, 718 P.2d 119, 60 A.L.R.4th
1257], both quoting from Matchett v. Superior Court (1974) 40 Cal.App.3d 623, 628-629 [115
Cal.Rptr. 317].) The contention puts the cart before the horse. (4) In determining legislative intent,
courts look first to the words of the statute itself: if those words have a well-established meaning,
as we hold they do here, there is no need for construction and courts should not indulge in it.
(People v. Jones (1993) 5 Cal.4th 1142, 1146 [22 Cal.Rptr.2d 753, 857 P.2d 1163]; DaFonte v. Up-
Right, Inc. (1992) 2 Cal.4th 593, 601 [7 Cal.Rptr.2d 238, 828 P.2d 140]; Solberg v. Superior Court
(1977) 19 Cal.3d 182, 198 [137 Cal.Rptr. 460, 561 P.2d 1148].) The Hospital's argument that a
different or broader meaning would also serve the purpose or policy underlying section 1157 is an
argument that should be made to the Legislature, not to the courts.


The Hospital next asserts that a “broad construction” of the term “discovery” would be “consistent
with prior interpretations of the statute,” again *25  citing Alexander v. Superior Court, supra,
5 Cal.4th 1218. But in Alexander and similar decisions the courts were called upon to construe
provisions of section 1157—or to answer questions relating to the coverage of the statute itself
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—that in the circumstances were susceptible of more than one reasonable interpretation. For the
reasons stated above, that is not the case here.


The Hospital also notes that in certain other states, statutes similar to section 1157 provide that peer
review committee records shall not be subject to discovery “in any civil action.” (See Com'r of
Health Services v. Kadish (1989) 17 Conn.App. 577 [554 A.2d 1097, 1099]; Mercy Hosp. v. Dept.
of Professional Reg. (Fla.Dist.Ct.App. 1985) 467 So.2d 1058, 1059-1060; Unnamed Physician v.
Com'n on Medical Dis. (1979) 285 Md. 1 [400 A.2d 396, 399-402].) From the fact that in this state
section 1157 does not include the quoted words, the Hospital infers that the Legislature does intend
the term “discovery” in our statute to be broadly construed to extend beyond “civil actions” to
include administrative investigative subpoenas. The inference is strained. Although the presence
of the quoted words in section 1157 would have facilitated our task—in the three cited cases the
courts had no difficulty in holding, as we do here, that peer review committee records are not
immune from an administrative investigative subpoena—their absence does not compel a contrary
conclusion: as explained above, our statute uses the term “discovery” in its well-established legal
sense and that sense does not include such subpoenas.


The Hospital also relies on the fact that another provision of the Evidence Code (§ 1156, subd. (a))
provides that hospital staff committee records of studies designed to reduce morbidity or mortality
are “subject to sections 2016 to 2036, inclusive, of the Code of Civil Procedure,” i.e., the Civil
Discovery Act. Again, such a citation in section 1157 would have been helpful but its absence
does not change the plain meaning of the statute. Indeed, the lack of significance of this very
wording is demonstrated by a pair of closely related provisions of the Evidence Code. Section
1156.1, subdivision (a), provides that the records of a certain type of quality assurance committee
relating to studies designed to reduce morbidity or mortality are “subject to Sections 2016 to
2036, inclusive, of the Code of Civil Procedure ....” The Hospital stresses the fact that the statute
expressly cites the Civil Discovery Act rather than saying simply that the records are “subject
to discovery.” But section 1157.6 of the same code, which addresses essentially the same topic,
does say simply that such records are “subject to discovery,” and the Legislature enacted the two
statutes in successive sections of the same bill (Stats. 1982, ch. 234, §§ 4, 5, p. 767). Thus at least
in this portion of the Evidence Code—which includes section 1157, the statute at issue here—the
Legislature refers interchangeably to “discovery” and to the Civil Discovery Act. *26


The Hospital contends that our reading of section 1157 leads to “ 'absurd consequences' ” (Harris
v. Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1166 [278 Cal.Rptr. 614, 805 P.2d 873])
because after the Board files an accusation, it is assertedly prohibited from discovering the same
records that our reading allows it to discover before filing an accusation. The Hospital finds this
prohibition in a clause of the Government Code statute that provides generally for discovery under
the Administrative Procedure Act after a formal accusation is filed. (Gov. Code, § 11507.6.) That
statute lists several categories of discoverable documents, and then declares by way of limitation
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that “Nothing in this section shall authorize the inspection or copying of any writing or thing
which is privileged from disclosure by law or otherwise made confidential or protected as the
attorney's work product.” (Ibid.) In reply, the Board argues that the Legislature did not intend
the quoted clause of Government Code section 11507.6 to incorporate the bar of Evidence Code
section 1157 against discovery of peer review committee records. Whether the cited Government
Code provision bars the Board from discovering peer review committee records after the filing of
a formal accusatory proceeding against a physician under the Administrative Procedure Act is not
an issue in this case, however, and we decline to decide it. We therefore also decline to speculate
that the “absurd consequence” envisioned by the Hospital would in fact flow from our reading
of section 1157.


The Hospital next asserts that our reading of section 1157 makes superfluous a statute that we
discussed above, Business and Professions Code section 805.1. As we explained, a hospital peer
review committee may conduct formal disciplinary proceedings against a staff physician pursuant
to a special statutory procedure. (Id., § 809.2 et seq.) If after such proceedings the hospital imposes
formal discipline on the physician that it is required to report to the Board pursuant to section
805, section 805.1 entitles the Board to “inspect and copy” the principal documents generated by
the hearing, to wit, the statement of charges, exhibits introduced at the hearing, and the opinion,
findings, or conclusions of the hearing officer. (Id., subd. (a).) The Hospital claims there is “no
purpose” to the latter statute if the Board already has the general power to obtain peer review
committee records by means of an administrative investigative subpoena.


The point is unpersuasive. Prior to the enactment of Business and Professions Code section 805.1
in 1986, if a hospital refused to release peer review records that the Board needed to inspect, the
Board was required to issue a subpoena under Government Code section 11181 and, if necessary, to
file a proceeding in superior court under Government Code section 11187 to enforce that subpoena.
In section 805.1 the Legislature sought to provide the Board with a simpler option in a limited class
of cases and for a limited *27  category of records, by giving the Board automatic access to the
principal documents generated in any formal disciplinary proceedings conducted by the Hospital.
Yet by providing the Board with this limited additional investigative tool, the Legislature cannot
have intended to strip it ipso facto of its broad preexisting power under the Government Code to
issue subpoenas to investigate all cases of unprofessional conduct, whether or not they resulted
in formal disciplinary proceedings by the hospital. The Hospital's argument reads too much into
the modest aim of section 805.1.


Section 1157 contains several express exceptions to its prohibition against the discovery of peer
review committee records. 12 The Hospital next contends that our reading of section 1157 adds a
new exception to the statute—for administrative investigative subpoenas—and therefore violates
the rule of construction that “ 'where exceptions to a general rule are specified by statute, other
exceptions are not to be implied or presumed.' ” (Mutual Life Ins. Co. v. City of Los Angeles (1990)
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50 Cal.3d 402, 410 [267 Cal.Rptr. 589, 787 P.2d 996], quoting from Wildlife Alive v. Chickering
(1976) 18 Cal.3d 190, 195 [132 Cal.Rptr. 377, 553 P.2d 537].)


12 The principal exceptions are: “The prohibition relating to discovery ... does not apply to the
statements made by any person in attendance at a meeting of any of those committees who is
a party to an action or proceeding the subject matter of which was reviewed at that meeting,
or to any person requesting hospital staff privileges, or in any action against an insurance
carrier alleging bad faith by the carrier in refusing to accept a settlement offer within the
policy limits.” (§ 1157, subd. (c); see also id., subds. (d), (e).)


That rule of construction, however, applies only when a court proposes to create an “exception”
to a “rule,” and a true “exception” is a case that would otherwise be included within the rule. That
is not the case here. For the reasons stated above, the “rule” of section 1157 is that peer review
committee records are immune from “discovery” in the sense of a formal exchange of evidentiary
information between parties to a pending action; because an administrative investigative subpoena
is not “discovery” in that sense, it would not be within the scope of section 1157 in any event, and
our holding excluding it does not create an “exception” to the statute.


The Hospital invokes one last rule of statutory construction. On March 4, 1993, a lengthy and
complex bill was introduced in the Legislature (Sen. Bill No. 916) that proposed a large number
of changes in the several statutes governing the discipline of health care professionals. 13  The
bill was amended no less than nine times during its passage through the Legislature in the *28
ensuing six months, and many sections were added, omitted, or rewritten. 14  It was finally passed
and signed into law in September 1993. (Stats. 1993, ch. 1267.) One of the provisions of the
original bill that was omitted in the midst of this process—in the fourth of its nine amendments,
on June 3, 1993—would have added a clause to section 1157 reciting that “Nothing in this section
shall be construed to prevent the discovery of evidence relevant to a disciplinary proceeding
or investigation against a licensee by the applicable licensing board.” From the fact that the
quoted clause was not adopted, the Hospital infers that the Legislature intends the opposite, i.e.,
that section 1157 shall be construed to prevent “the discovery of evidence relevant to ... [an]
investigation” of a licensee by the Board. In support, the Hospital invokes a rule of construction,
found in several Court of Appeal decisions, to the effect that “ ' ”The rejection by the Legislature of
a specific provision contained in an act as originally introduced is most persuasive to the conclusion
that the act should not be construed to include the omitted provision.“ ' ” (Crespin v. Kizer (1990)
226 Cal.App.3d 498, 514 [276 Cal.Rptr. 571].)


13 The bill was 47 pages in length and contained 35 sections, many of which made multiple
changes in the relevant statutes.
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14 By the time of its final version the bill had grown to 60 pages in length and contained 62
sections.


In reply, the Board relies on a distinction drawn by another Court of Appeal between a failure to
enact a proposed provision of a new statute and a failure to enact a proposed amendment to an
existing statute, concluding that “there is relatively little value in examining an existing statute in
light of proposed amendments which have not been approved.” (Save-on Drugs, Inc. v. County of
Orange (1987) 190 Cal.App.3d 1611, 1623 [236 Cal.Rptr. 100].)


Although the distinction would be sufficient to defeat the Hospital's contention in this case because
section 1157 had been in existence for 25 years when Senate Bill No. 916 proposed to amend it,
we question the soundness of the Hospital's rule of construction itself. In most cases there are a
number of possible reasons why the Legislature might have failed to enact a proposed provision.
One reason might have been, of course, that the Legislature rejected the proposal on its merits. But
the Legislature might equally well have been motivated instead by considerations unrelated to the
merits, not the least of which is that it might have believed the provision unnecessary because the
law already so provided: in the case at bar, for example, the Legislature could well have believed
that section 1157 did not need amending because its prohibition against “discovery” did not include
administrative investigative subpoenas in any event. Indeed, when as here a provision is dropped
from a bill during the enactment process, the cause may not even be a legislative decision at all; it
may simply be that its proponents decided to withdraw the provision on tactical grounds. *29


Because these reasons apply equally to a failure to enact a new statute and to a failure to amend
an existing statute, we decline to draw any such distinction: both cases are governed by our often
stated rule that “Unpassed bills, as evidences of legislative intent, have little value.” (Dyna-Med,
Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1396 [241 Cal.Rptr. 67, 743 P.2d
1323]; accord, Santa Clara County Local Transportation Authority v. Guardino (1995) 11 Cal.4th
220, 238 [45 Cal.Rptr.2d 207, 902 P.2d 225]; Granberry v. Islay Investments (1995) 9 Cal.4th 738,
746 [38 Cal.Rptr.2d 650, 889 P.2d 970].) Under that rule, the inference that the Hospital seeks to
draw from the legislative history of Senate Bill No. 916 is unpersuasive.


Finally, the Hospital contends that to immunize peer review committee records from administrative
investigative subpoenas “would do little, if any, harm to the Board's disciplinary function” because
the Board can assertedly obtain much of the same information from other sources. Like the
Hospital's first contention, this is an argument that should be made to the Legislature, not to the
courts. 15


15 Shortly before oral argument the Hospital filed two requests asking us to take judicial notice
of (1) an order of the Board dated September 15, 1995, directing Dr. A. to submit to a
psychiatric examination pursuant to Business and Professions Code section 820, and (2) a
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report dated June 10, 1996, on the outcome of that examination by the psychiatrist who
conducted it. Both events occurred long after the trial court entered its judgment on May
15, 1994, and the Hospital took this appeal. We are therefore governed by the general rule
that an appellate court will consider only matters that were part of the record at the time the
judgment was entered. (Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 813 [180
Cal.Rptr. 628, 640 P.2d 764].) No exception to that rule is here applicable. For this reason
the requests for judicial notice are denied.


The judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Werdegar, J., Chin, J., and Brown, J., concurred. *30


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER ON DEFENDANT'S MOTION TO DISMISS


Anthony W. Ishii, SENIOR DISTRICT JUDGE


*1  This case arises out of the sale of an allegedly defective Mercedes-Benz automobile. Plaintiff
Crystal M. Barboza brings claims under the California Song-Beverley Act (Cal. Civ. Code § 1790
et seq.), the California Commercial Code, the California Unfair Competition Law (“UCL”) (Cal.
Business & Professions Code § 17200 et seq.), and the federal Magnuson-Moss Warranty Act
(“MMWA”) (15 U.S.C. § 2300 et seq.). Defendant Mercedes-Benz USA, LLC (“MBU”) removed
this case from the Kern County Superior Court on the basis of federal question jurisdiction through
the MMWA claim. Currently before the Court is MBU's Rule 12(b)(6) motion to dismiss and/or
Rule 12(f) motion to strike. For the reasons that follow, MBU's motion to dismiss will be granted,
and the entire Complaint will be dismissed with leave to amend.


RULE 12(b)(6) FRAMEWORK


Under Federal Rule of Civil Procedure 12(b)(6), a claim may be dismissed because of the plaintiff's
“failure to state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). A dismissal
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under Rule 12(b)(6) may be based on the lack of a cognizable legal theory or on the absence of
sufficient facts alleged under a cognizable legal theory. See Yoshikawa v. Seguirant, 41 F.4th 1109,
1114 (9th Cir. 2022). In reviewing a complaint under Rule 12(b)(6), all well-pleaded allegations of
material fact are taken as true and construed in the light most favorable to the non-moving party.
Benavidez v. County of San Diego, 993 F.3d 1134, 1144 (9th Cir. 2021). However, complaints that
offer no more than “labels and conclusions” or “a formulaic recitation of the elements of a cause of
action will not do.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009);
Benavidez, 993 F.3d at 1145. The Court is “not required to accept as true allegations that contradict
exhibits attached to the Complaint or matters properly subject to judicial notice, or allegations
that are merely conclusory, unwarranted deductions of fact, or unreasonable inferences.” Seven
Arts Filmed Entm't, Ltd. v. Content Media Corp. PLC, 733 F.3d 1251, 1254 (9th Cir. 2013). To
avoid a Rule 12(b)(6) dismissal, “a complaint must contain sufficient factual matter, accepted
as true, to state a claim to relief that is plausible on its face.” Iqbal, 556 U.S. at 678, 129 S.Ct.
1937; Mollett, 795 F.3d at 1065. “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Iqbal, 556 U.S. at 678, 129 S.Ct. 1937; Somers v. Apple, Inc., 729 F.3d 953,
959 (9th Cir. 2013). Plaintiffs cannot “rely on anticipated discovery to satisfy Rules 8 and 12(b)(6);
rather, pleadings must assert well-pleaded factual allegations to advance to discovery.” Whitaker
v. Tesla Motors, Inc., 985 F.3d 1173, 1177 (9th Cir. 2021). If a motion to dismiss is granted, “[the]
district court should grant leave to amend even if no request to amend the pleading was made
....” Ebner v. Fresh, Inc., 838 F.3d 958, 962 (9th Cir. 2016). However, leave to amend need not
be granted if amendment would be futile or the plaintiff has failed to cure deficiencies despite
repeated opportunities. Garmon v. County of L.A., 828 F.3d 837, 842 (9th Cir. 2016).


FACTUAL BACKGROUND


*2  From the Complaint, on August 21, 2021, Barboza purchased a Mercedes Benz CLA 250
with a VIN ending in 464 (“the Vehicle”). Defendants provided a written warranty that the
Vehicle would be free from defects of material and workmanship and that they would remedy any
defects through an authorized repair center. Further, the Vehicle is subject to the implied warranty
of merchantability. However, the vehicle had defects, malfunctions, and non-conformities. The
Vehicle did not comply with written or implied warranties, and Defendants failed to remedy
the defects, properly repair the Vehicle, replace the Vehicle, or refund the purchase price to
Barboza. As a result, Barboza was harmed. The Complaint alleges that the Vehicle was a 2021
Mercedes Benz automobile. However, the sales contract, which is an exhibit to Defendants’ notice
of removal, indicates that the Vehicle had over 13,000 miles, was used, and was a 2020 model
year. See Doc. No. 1-2. 1
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1 Th Ninth Circuit has noted that a court may take judicial notice of its own records. United
States v. Author Servs., 804 F.2d 1520, 1523 (9th Cir. 1986). However, other courts have
found that they may consider filings in their own docket of this case without the necessity of
taking judicial notice. Jones v. County of San Bernardino, 2022 U.S. Dist. LEXIS 141961,
*6, 2022 WL 3138880 (C.D. Cal. May 12, 2022); Harris v. County of Sacramento, 2018
U.S. Dist. LEXIS 133935, *7 n.3, 2018 WL 3752176 (E.D. Cal. Aug. 7, 2018). Through
both branches of authority, the Court will consider the Vehicle's sales contract.


DEFENDANT'S MOTION


Defendant's Argument
MBU argues that the first two causes of action (Song-Beverly Act claims) against it fail. Express
warranty liability under Song-Beverly requires that a new vehicle be at issue, but the Vehicle
sold to Barboza was a used car. Further, while Song-Beverly does provide for implied warranties
regarding used goods, such warranties are against the distributors and retailers, not manufacturers
like MBU.


MBU argues that the third cause of action (Commercial Code express warranty) fails because such
a claim required Barboza to provide notice of a breach of warranty. However, the Complaint does
not allege that Barboza gave any notice after discovering any breaches of warranty. Additionally,
no plausible breach of express warranty is alleged because the Complaint does not allege any facts
necessary to describe or support this claim.


MBU argues that the fourth cause of action (MMWA) fails for similar reasons. There are no factual
allegations that describe the warranty at issue or how the warranty was breached. Further, because
the substantive scope of the MMWA relies on state law warranties, the failure of Barboza to allege
any valid state law warranty claims necessarily means that the MMWA claim must also fail.


MBU argues that the fifth cause of action fails to plead a plausible UCL claim under any of the
three independent UCL prongs. First, the Complaint does not contain sufficient factual allegations
to meet the heightened pleading standard for fraudulent or unfair conduct; instead, the Complaint
makes conclusory allegations. Second, because no other claims are plausibly pled, the Complaint
fails to allege unlawful conduct. Third, with respect to unfair conduct, there are no allegations
that explain how any harm caused by unfair conduct outweighs any benefit the conduct may have.
Finally, because Barboza has adequate remedies at law for her harm, she cannot pursue equitable
remedies, including injunctive relief, through the UCL.


MBU argues that these shortcomings cannot be cured through amendment. Therefore, these claims
should be dismissed without leave to amend.
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Plaintiff's Opposition
Barboza filed no opposition or response to MBU's motion.


Discussion


1. First & Second Causes of Action – Song Beverly Act
The Song-Beverly Act, which is popularly known as California's automobile lemon law, is a
strongly pro-consumer law aimed at protecting consumers. See Murillo v. Fleetwood Enterps.,
Inc., 17 Cal.4t h 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858 (1998); Duff v. Jaguar Land Rover N.
Am., LLC, 74 Cal.App.5th 491, 500, 289 Cal.Rptr.3d 533 (2022). The Song-Beverly Act regulates
warranty terms and imposes service and repair obligations on those who issue warranties. See
Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209, 217, 292 Cal.Rptr.3d 382 (2022) 2 ; see also
Joyce v. Ford Motor Co., 198 Cal.App.4th 1478, 1486, 131 Cal.Rptr.3d 548 (2011).


2 The California Supreme Court has granted review in Rodriguez, but has ordered that
Rodriguez may be cited as persuasive authority. See Rodriguez v. FCA US, LLC, 295
Cal.Rprtr.3d 351 (2022).


a. Express Warranty & “Refund and Replace”


*3  Barboza seeks relief under the “refund and replace” provisions of the Song-Beverly Act
(Cal. Civ. Code § 1793.2(d)(2)) which requires manufacturers to refund or replace a “new motor
vehicle” if the vehicle cannot be repaired so as to conform with an express warranty. See Cal.
Civ. Code § 1793.2(d)(2). “New motor vehicle” is a defined term under the Song-Beverly Act
that includes an “other motor vehicle sold with a manufacturer's new car warranty.” See Cal. Civ.
Code § 1793.22(e)(2). Recently, a California court of appeal examined the statutory history and
framework of the “refund and replace” provisions and the definition of “new motor vehicle” in
particular. See Rodriguez, 77 Cal.App.5th at 219-225. Rodriguez concluded that the phrase “other
motor vehicle sold with a manufacturer's new car warranty” refers to “cars sold with a full warranty,
not to previously sold cars accompanied by some balance [left on] the original warranty.” Id. at
225. A number of district courts have examined Rodriguez as persuasive authority and adopted
its reasoning. E.g. Edwards v. Mercedes-Benz USA, LLC, 2022 U.S. Dist. LEXIS 182894, *5-*7,
2022 WL 5176869 (C.D. Cal. Oct. 5, 2022); Pineda v. Nissan N. Am., Inc., 2022 U.S. Dist. LEXIS
135400, *8-*9, 2022 WL 2920416 (C.D. Cal. July 25, 2022); Fish v. Tesla, Inc., 2022 U.S. Dist.
LEXIS 87065, *31-*32, 2022 WL 1552137 (C.D. Cal. May 12, 2022). After review, the Court
agrees with these cases and the reasoning of Rodriguez.
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Here, although the Complaint alleges that Barboza bought a 2021 Mercedes-Benz in August 2021,
i.e. a new car, that is contrary to the purchase agreement (which, again, is attached to the notice
of removal) and the express and repeated representations of MBU that the Vehicle is used. In
the absence of an opposition, the Court will credit the representations of MBU and the purchase
agreement and view the Vehicle for purposes of this motion as a used vehicle. Under Rodriguez,
unless the Vehicle was sold to Barboza with a new express warranty, or the original warranty was
expressly extended to the Vehicle, the express warranty that accompanied the Vehicle during its
first sale does not apply to Barboza. See Rodriguez, 77 Cal.App.5th at 225. The Complaint alleges
that an express written warranty exists, but it does not identify the terms of any express warranty,
specifically describe the Vehicle's malfunctions/explain how the Vehicle failed to conform to a
particular term of the express warranty, or explain how Defendants breached the express warranty.
That is, there is simply an allegation that a vague written warranty exists and was somehow
breached. These conclusory allegations do not sufficiently indicate that the “refund or replace”
provisions apply to Barboza or plausibly allege a breach of express warranty.


b. Implied Warranty


The Song-Beverly Act provides for the implied warranties of merchantability and fitness in
connection with the sale of a used automobile. See Cal. Civ. Code § 1795.5(c); Rodriguez,
77 Cal.App.5th at 218. However, these implied warranties apply only when the sale of the
used automobile includes an express warranty. See Cal. Civ. Code § 1795.5; Gavaldon v.
DaimlerChrysler Corp., 32 Cal.4t h 1246, 1257, 1260, 13 Cal.Rptr.3d 793, 90 P.3d 752 (2004);
Nunez v. FCA US LLC, 61 Cal.App.5th 385, 399, 275 Cal.Rptr.3d 618 (2021); see also Rodriguez,
77 Cal.App.5th at 218. Further, an implied warranty can last a maximum of three months from the
date of sale. See Cal. Civ. Code § 1795.5(c); Rodriguez, 77 Cal.App.5th at 218. Finally, unless
a manufacturer directly sells a used automobile to the public, only distributors or sellers of used
goods, not manufacturers of new goods, have implied warranty obligations in the sale of used
goods. Nunez, 61 Cal.App.5th at 399; Kiluk v. Mercedes-Benz USA, LLC, 43 Cal.App.5th 334,
337, 339-40, 256 Cal.Rptr.3d 484 (2019).


Here, there are a number of problems with this claim. First, there are no allegations that MBU
directly sold the Vehicle to Barboza. Instead, the sales contract shows that Mercedes-Benz of
Bakersfield is the entity that sold the Vehicle to Barboza. See Doc. No. 1-2. Thus, § 1795.5(c)
does not apply to MBU. Nunez, 61 Cal.App.5th at 399. Second, the Complaint and Barboza fail
to adequately describe an express warranty that accompanied the sale of the Vehicle. Thus, the
Complaint fails to plausibly allege that § 1795.5(c) applies to the sale of the Vehicle. See Gavaldon,
32 Cal.4th at 1257, 1260, 13 Cal.Rptr.3d 793, 90 P.3d 752; Nunez, 61 Cal.App.5th at 399; see also
Rodriguez, 77 Cal.App.5th at 218. Finally, there is no description of the problems experienced by
Barboza, an explanation of how the problems breached an implied warranty, or any indication that
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Barboza's claims fit within the ninety day window provided by Song-Beverly for used vehicles.
Therefore, the Complaint fails to allege any plausible Song-Beverly implied warranty claims.


2. Third Cause of Action – California Commercial Code
*4  MBU contends that no plausible claim is alleged because there are no allegations that Barboza
gave pre-suit notice of the breach.


The California Commercial Code in part requires that a buyer “must, within a reasonable time
after he or she discovers or should have discovered any breach, notify the seller of breach or be
barred from any remedy.” Cal. Comm. Code § 2607(3)(A). The Ninth Circuit has recognized that,
pursuant to § 2607(3)(A), a “buyer must plead that notice of the alleged breach was provided to the
seller within a reasonable time after discovery of the breach” in order to avoid dismissal of breach
of contract or breach of warranty claim. Alvarez v. Chevron Corp., 656 F.3d 925, 932 (9th Cir.
2011); see also Cardinal Health 301, Inc. v. Tyco Electronics Corp., 169 Cal.App.4th 116, 135-36,
87 Cal.Rptr.3d 5 (2008). However, the notice requirement applies to the immediate parties to the
sale; it does not apply “in actions by injured consumers against manufacturers with whom they
have not dealt.” Greenman v. Yuba Power Products, Inc., 59 Cal.2d 57, 61, 27 Cal.Rptr. 697, 377
P.2d 897 (1963); see Battle v. Taylor James, LLC, 2022 U.S. Dist. LEXIS 109082, *52-*53, 2022
WL 2162930 (C.D. Cal. June 15, 2022); Pascal v. Nissan N. Am., Inc., 2022 U.S. Dist. LEXIS
128712, *22-*23, 2022 WL 2784393 (C.D. Cal. June 8, 2022); Rojas v. Bosch Solar Energy Corp.,
386 F. Supp. 3d 1116, 1126 (N.D. Cal. 2019); Baranco v. Ford Motor Co., 294 F. Supp. 3d 950,
972 (N.D. Cal. 2018); In re Trader Joe's Tuna Litig., 289 F. Supp. 3d 1074, 1092 (C.D. Cal. 2017).


Here, the sales contract and MBU's repeated representations are that Mercedes-Benz of Bakersfield
sold the Vehicle to Barboza, not MBU who is merely the manufacturer. Given MBU's
representations and the purchase agreement, the Court can only conclude that MBU was the
manufacturer and not the direct seller of the Vehicle to Barboza. Therefore, Barboza is not required
to give MBU notice of any breach of warranty, and dismissal on the basis of § 2607(3)(A) is
improper.


Nevertheless, MBU also argues that the Complaint's allegations are too conclusory and fail to
state a valid breach of warranty claim. MBU is on far firmer ground with this argument., since the
Complaint is conclusory. There are allegations that a written warranty exists and that Defendants
did not ensure that the Vehicle conformed to the written warranty. However, that is all that can
reasonably be said. The relevant terms of the warranty are not adequately described, there are
no allegations that describe the problems Barboza encountered with the Vehicle, there are no
allegations that describe how the problems with the Vehicle breached the warranty, and there are
no allegations that adequately describe how the Defendants breached the terms of the written
warranty. The allegations are simply too vague and conclusory and do not provide adequate notice
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to Defendants. Because the allegations do not state a plausible claim, dismissal of the third cause
of action is appropriate.


3. Fourth Cause of Action – Magnuson-Moss Warranty Act
The MMWA permits “a consumer who is damaged by the failure of supplier, warrantor, or service
contractor to comply with any obligations under [the MMWA], or under a written warranty, implied
warranty, or service contract, [to] bring suit for damages and other legal and equitable relief.” 15
U.S.C. § 231(d)(1); Floyd v. American Honda Motor Co., 966 F.3d 1027, 1032 (9th Cir. 2020).
Before bringing suit, however, the MMWA requires that a plaintiff give the person obligated
under the warranty a reasonable opportunity to cure a breach. See 15 U.S.C. § 2310(e); Rojas v.
Bosch Solar Energy Corp., 386 F.Supp.3d 1116, 1128 (N.D. Cal. 2019); De Shazer v. National RV
Holdings, Inc., 391 F.Supp.2d 791, 798 (D. Ariz. 2005). Except for specific instances in which
it prescribes a regulating rule, the MMWA “calls for the application of state written and implied
warranty law, not the creation of additional federal law.” Walsh v. Ford Motor Co., 807 F.3d 1000,
1013-14 (D.C. Cir. 1986); see Nguyen v. Nissan N. Am., Inc., 932 F.3d 811, 817 n.3 (9th Cir. 2019).
Thus, as a general rule, an MMWA claim will rise or fall with a plaintiff's state law warranty claims.
See Ngo v. BMW of N. Am., LLC, 23 F.4th 942, 945 (9th Cir. 2022); Clemens v. DaimlerChrysler
Corp., 534 F.3d 1017, 1022 (9th Cir. 2008).


*5  Here, there are a number of problems with Barboza's MMWA claim. First, as discussed
above, no plausible state law warranty claims are alleged and no independent obligations under the
MMWA are identified in the Complaint. Under these circumstances, the MMWA claim falls with
the state law claims. See Ngo, 23 F.4th at 945. Second, the Complaint does not adequately allege
that Barboza met the MMWA's requirement of a pre-suit opportunity to cure. The Complaint under
the third cause of action (but not the MMWA claim) does allege that Barboza “took reasonable
steps to notify Defendants that the vehicle was not as represented.” Complaint ¶ 35. However, that
is a conclusory allegation. There is no description of the steps that Barboza took and thus, there
is nothing to support the legal conclusion that her steps were “reasonable.” Moreover, informing
Defendants that “the Vehicle was not as represented” is not the same as alleging Barboza gave
Defendants the opportunity to cure a breach of warranty. The failure to meet this “opportunity to
cure” prerequisite precludes Barboza from pursuing an MMWA claim. See 15 U.S.C. § 2310(e);
Rojas, 386 F.Supp.3d at 1128. Third, the allegations under this cause of action merely parrot the
statutory language of the MMWA. Again, there are no allegations that adequately describe the
express warranty at issue, the problems encountered with the Vehicle, how the problems breached
any express or implied warranty, or how Defendants breached their obligations under any warranty.
In other words, the claim is too conclusory and does not allege a plausible claim. Therefore,
dismissal of Barboza's MMWA claim is appropriate.


4. Fifth Cause of Action – UCL 3
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3 MBU argues that Barboza is not entitled to equitable relief under the UCL. Because the Court
finds that no plausible UCL claims are stated, the Court will not address Barboza's claims
for equitable relief at this time.


The UCL broadly proscribes the use of any “unlawful, unfair or fraudulent business act or
practice.” Cal. Bus. & Prof. Code. § 17200; Beaver v. Tarsadia Hotels, 816 F.3d 1170, 1177 (9th Cir.
2016). “The UCL operates as a three-pronged statute: ‘Each of these three adjectives [unlawful,
unfair, or fraudulent] captures a ‘separate and distinct theory of liability.’ ” Beaver, 816 F.3d at
1177 (citation omitted). The Complaint alleges liability under all three prongs of the UCL.


a. “Unlawful” Prong


The UCL's “unlawful” prong “borrows violations of other laws ... and makes those unlawful
practices actionable under the UCL,” and “virtually any law or regulation — federal or state,
statutory or common law — can serve as a predicate ....” Candelore v. Tinder, Inc., 19 Cal.App.5th
1138, 1155, 228 Cal.Rptr.3d 336 (2018). However, when the underlying legal claim that supports
a UCL cause fails, however, “so too will the [the] derivative UCL claim.” AMN Healthcare, Inc.
v. Aya Healthcare Services, Inc., 28 Cal.App.5th 923, 950, 239 Cal.Rptr.3d 577 (2018).


Here, the Court has concluded that the four other causes of action are not plausibly alleged.
Therefore, because all prior causes of action fail, so too fails Barboza's “unlawful” UCL claim.
See id.; see also Mayen v. California Cent. Harvesting, Inc., 2022 U.S. Dist. LEXIS 150119, *30,
2022 WL 3587602 (E.D. Cal. Aug. 19, 2022).


b. “Unfair” Prong


California law with respect to “unfair” conduct is currently “in flux.” Hodsdon v. Mars, Inc., 891
F.3d 857, 866 (9th Cir. 2018). Conduct is “unfair” either when it “threatens an incipient violation
of an antitrust law, or violates the policy or spirit of one of those laws because its effects are
comparable to or the same as a violation of the law, or otherwise significantly threatens or harms
competition,” or when it “offends an established public policy or when the practice is immoral,
unethical, oppressive, unscrupulous or substantially injurious to consumers.” Id.


The allegations under this cause of action invoke the second method of demonstrating “unfairness.”
See Complaint ¶ 54. The Complaint alleges that it is an unfair business practice to: (1) fail to
provide repair and service facilities reasonably close to where the Vehicle was sold; (2) fail to
provide repair facilities with repair literature so as to allow vehicles to conform to warranties; (3)
fail to inform consumers of their warranty rights in repair orders; (4) fail to pay authorized repair
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facilities for work don under express warranties; and (5) coercing Barboza and other into signing
confidentiality clauses. See id. The Complaint does not provide further explanation or provide
any more detail regarding these alleged acts of unfairness, nor does the Complaint adequately
indicate that any of these things actually happened to Barboza (apart from acquiescence to an ill-
described confidentiality clause). See id. These are short stand-alone allegations that appear for
the first time under the fifth cause of action; they are not even hinted at by the prior allegations.
Moreover, it is not clear that each of these acts are acts of unfair competition (particularly failing to
pay an authorized repair facility). Without additional allegations that actually tether these practices
to Barboza and describe why the practice is “immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers,” the allegations are too conclusory and fail to state a plausible
claim.


c. “Fraudulent” Prong


*6  The “fraudulent” prong of the UCL requires “only a showing that members of the public are
likely to be deceived” and does not require allegations of actual deception, reasonable reliance,
and damage. Brakke v. Econ. Concepts, Inc., 213 Cal.App.4th 761, 772, 153 Cal.Rptr.3d 1 (2013);
Daugherty v. American Honda Motor Co., Inc., 144 Cal.App.4th 824, 838, 51 Cal.Rptr.3d 118
(2006). However, even though the traditional elements of fraud need not be alleged, a “fraudulent”
prong UCL claim still sounds in fraud and a plausible claim must be meet Rule 9(b)’s heightened
pleading standards. See Moore v. Mars Petcare US, Inc., 966 F.3d 1007, 1016, 1019; Davidson v.
Kimberly-Clark Corp., 889 F.3d 956, 964 (2018). Thus, a complaint must identify the who, what,
when, where and how of the fraudulent conduct, as well as how and why a statement or conduct
is fraudulent. See Moore, 966 F.3d at 1019; Davidson, 889 F.3d at 964.


Here, given the nature of most automobile sales, the Court is willing to infer that UCL fraudulent
conduct occurred on the date of the sale and at the sales facility of Mercedes-Benz of Bakersfield.
However, the Complaint does not identify who made any fraudulent statements/engaged in
fraudulent actions, what exactly the fraudulent actions/representations where, and how and why
the fraudulent actions/representations were fraudulent/likely to deceive a reasonable consumer.
Cf. id. Thus, the Complaint does not meet Rule 9(b)’s standard. Because the Complaint does not
meet Rule 9(b)’s heightened pleading standard, no plausible claim under the “fraudulent” UCL
prong is stated. See id.


5. Mercedes-Benz of Bakersfield
This motion to dismiss was brought only by MBU, it was not joined by Mercedes-Benz of
Bakersfield. Although the section of this order that address a manufacturer has no application to
Mercedes-Benz of Bakersfield, the other sections do apply – particularly the Complaint's reliance
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on conclusory allegations. Thus, while not all of this order's rationale applies to Mercedes-Benz
of Bakersfield, the above analysis shows that the Complaint does not allege any plausible claims
against Mercedes-Benz of Bakersfield. Therefore, dismissal of all claims against Mercedes-Benz
of Bakersfield is appropriate.


6. Further Amendment
MBU argues that all claims should be dismissed without leave to amend. However, leave to amend
is the default rule, even when (as here) a plaintiff does not request leave to amend. See Ebner, 838
F.3d at 962. The Complaint alleges that an express written warranty exists. This allegation suggests
to the Court that amendment is not necessarily futile, provided that additional factual allegations
are pled. Therefore, the Court will dismiss all claims against all Defendants with leave to amend.


Further, in addition to the deficiencies identified above, there are two general pleading practices
that Barboza needs to correct through an amended complaint. First, each cause of action
incorporates by references all prior paragraphs, irrespective of the prior paragraph's actual
relevance to or effect on the cause of action attempted to be plead. This is an all too common
pleading practice that is an improper form of shotgun pleading. See Yellowcake, Inc. v. Morena
Music, Inc., 522 F.Supp.3d 747, 769-70 & n.4 (E.D. Cal. 2021). Barboza may certainly incorporate
relevant paragraphs by reference, but she should do so specifically (e.g. “Plaintiff incorporates
Paragraphs 1 through 8 and 15 through 19 by reference”) and not indiscriminately and serially (e.g.
consistently stating “Plaintiff incorporates by reference all prior paragraphs”). See id. at 770 n.4


*7  Second, there are two Defendants in this case – a dealership and a manufacturer. The Complaint
lumps the Defendants together without differentiating specific acts by a specific Defendant.
Generally, lumping Defendants together is an improper pleading practice that does not provide
adequate notice. See Culinary Studios, Inc. v. Newsom, 517 F.Supp.3d 1042, 1074-75 (E.D.
2021). Considering that MBU's motion strongly suggests that the two defendants in this case
are distinct entities involved in different aspects of the manufacturing and sales of new and
used automobiles, lumping is problematic. Moreover, the Complaint often alleges that a claim is
against “all Defendants,” but then the allegations under a claim simply reference a “Defendant,”
leaving Defendants and the Court to guess at which Defendant is actually being referenced. Such
ambiguities must be eliminated. Therefore, any amended Complaint must differentiate the conduct
of each Defendant, or explain in non-boilerplate/conclusory allegations why the conduct of one
defendant can be imputed to the other.


ORDER


Accordingly, IT IS HEREBY ORDERED that:
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1. MBU's motion to dismiss (Doc. No. 7) is GRANTED;


2. The Complaint in its entirety is DISMISSED with leave to amend;


3. Within twenty-one (21) days of service of this order, Barboza may file an amended complaint
consistent with the analysis of this order and Rule 11; and


4. If Barboza fails to file a timely amended complaint, the leave to amend will be automatically
withdrawn and this case will be closed without further notice.


IT IS SO ORDERED.


All Citations


Slip Copy, 2022 WL 17978408


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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39 Cal.4th 205
Supreme Court of California


BIGHORN–DESERT VIEW WATER AGENCY, Plaintiff, Cross-defendant and Respondent,
v.


Kari VERJIL, as Registrar of Voters, etc., Defendant and Cross-defendant;
E.W. Kelley, Real Party in Interest, Cross-complainant and Appellant.


No. S127535.
|


July 24, 2006.


Synopsis
Background: Local public water district sought declaratory judgment invalidating proposed
county initiative measure that would reduce domestic water rates and require voter preapproval
of any subsequent rate increases. The Superior Court, San Bernardino County, No. SCV97005,
Tara Reilly, J., entered judgment for district. Proponent of voter initiative appealed. The Court of
Appeal affirmed. The Supreme Court granted review and transferred the case for reconsideration
back to the Court of Appeal, which again affirmed. The Supreme Court again granted review,
superseding the opinions of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] portion of measure that would reduce district's charges for delivering domestic water to
existing customers was not subject to state constitutional restrictions, disapproving Howard Jarvis
Taxpayers Assn. v. City of Los Angeles, 85 Cal.App.4th 79, 101 Cal.Rptr.2d 905; but


[2] portion of measure that would require voter preapproval for future increases was
constitutionally prohibited; and


[3] due to invalidity of latter portion, initiative was properly withheld from county ballot.


Affirmed.


Opinions, 8 Cal.Rptr.3d 485, 15 Cal.Rptr.3d 911, superseded.
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West Headnotes (9)


[1] Water Law Water Rates, Rents, Connection Fees, and Other Charges
County initiative measure that would reduce a local public water district's charges for
delivering domestic water to existing customers was protected by state constitutional
guarantee against prohibition of initiative proposing reduction of local “fee or charge”;
disapproving Howard Jarvis Taxpayers Assn. v. City of Los Angeles, 85 Cal.App.4th 79,
101 Cal.Rptr.2d 905. West's Ann.Cal. Const. Art. 13C, § 3.


See 7 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, § 159; 9 Witkin,
Summary of Cal. Law (10th ed. 2005) Taxation, § 131 et seq.


27 Cases that cite this headnote


[2] Constitutional Law Intent in general
When interpreting a provision of the state Constitution, the Supreme Court's aim is to
determine and effectuate the intent of those who enacted the constitutional provision at
issue.


9 Cases that cite this headnote


[3] Constitutional Law Intent in general
When the voters enacted a state constitutional provision, their intent governs the Supreme
Court's construction of the provision.


6 Cases that cite this headnote


[4] Constitutional Law Meaning of Language in General
Constitutional Law Plain, ordinary, or common meaning
To determine the voters' intent in enacting a state constitutional provision, the Supreme
Court begins by examining the constitutional text, giving the words their ordinary
meanings.


9 Cases that cite this headnote


[5] Constitutional Law Giving effect to every word
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Constitutional Law Giving effect to entire instrument
In construing a constitutional provision, if possible, significance should be given to every
word, phrase, sentence, and part of the provision in pursuance of the legislative purpose.


1 Case that cites this headnote


[6] Constitutional Law Intrinsic Aids to Construction
When a word has been used in different parts of a single state constitutional enactment,
courts normally infer that the word was intended to have the same meaning throughout.


5 Cases that cite this headnote


[7] Water Law Water Rates, Rents, Connection Fees, and Other Charges
Proposed county initiative measure that would impose a requirement of voter preapproval
for any future increase in local public water district's charges for delivering domestic
water to existing customers, or new charge, was prohibited under state constitution. West's
Ann.Cal. Const. Art. 13C, § 3, Art. 13D, § 6(c).


27 Cases that cite this headnote


[8] Constitutional Law Giving effect to entire instrument
Constitutional Law Harmonizing provisions
Related constitutional provisions should be read together and construed in a manner that
gives effect to each, yet does not lead to disharmony with the others.


4 Cases that cite this headnote


[9] Municipal Corporations Initiative procedure
When a significant part of a proposed initiative measure is invalid, the measure may not
be submitted to the voters.


2 Cases that cite this headnote
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No appearance for Defendant and Cross-defendant.


Opinion


KENNARD, J.


*208  **221  In November 1996, California voters adopted Proposition 218, which added articles
XIII C and XIII D to the California Constitution. In Richmond v. Shasta Community Services
Dist. (2004) 32 Cal.4th 409, 9 Cal.Rptr.3d 121, 83 P.3d 518 (Richmond ), we construed article
XIII D as it applies to fees that a local public water district charged for making new service
connections to its domestic water delivery system. We concluded that those connection charges
were not “assessments” or “property-related fees or *209  charges” within the meaning of article
XIII D. (Richmond, supra, at pp. 425, 428, 9 Cal.Rptr.3d 121, 83 P.3d 518.)


Here, we consider a related issue, one that involves section 3 of article XIII C, which provides
that “the initiative power shall not be prohibited or otherwise limited in matters of reducing or
repealing any local tax, assessment, fee or charge.” Does this provision grant local voters authority
to adopt an initiative **222  measure that would reduce a local public water district's charges for
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delivering domestic water to existing customers and that also would require voter preapproval for
any future increase in those charges or for the imposition of any new charge?


As explained below, we conclude that section 3 of article XIII C grants local voters a right to use
the initiative power to reduce the rate that a public water district charges for domestic water. We
also conclude, however, that this new constitutional provision does not grant local voters a right
to impose a voter-approval requirement on all future adjustments of water delivery charges, and
that the proposed initiative at issue here was properly withheld from the ballot because it included
a provision to impose such a requirement.


I


In 1969, the California Legislature formed the Bighorn–Desert View Water Agency (Agency) as a
special district under the Bighorn Mountains Water Agency Law. 1  (Stats.1969, ch. 1175, p. 2273
et seq.) The Agency provides domestic water service to residents in a roughly 42–square–mile
area north of Yucca Valley in San Bernardino County.


1 The Agency was formed under the name Bighorn Mountains Water Agency and acquired its
current name after consolidation in 1989 with Desert View Water District. (See Wat.Code,
§§ 33300–33306; Stats.1989, ch. 570, § 3, p. 1878, 73B West's Ann. Wat.-Appen. (1995 ed.)
ch. 112, p. 189.)


E.W. Kelley is a resident of San Bernardino County and the proponent of a local initiative measure
to reduce the Agency's ***76  water rate and other charges. Kelley's initiative proposed to reduce
the Agency's water rate from $4.00 to $2.00 per 100–cubic–foot billing unit, 2  to reduce the “non-
cap recovery charge” from $4.65 to $2.50 per month, and to reduce the “MWA *210  pipeline
charge” from $13.62 to $11.50 per month. The initiative also would have required the Agency to
obtain voter approval before increasing any existing water rate, fee, or charge, or imposing any
new water rate, fee, or charge.


2 Although the Agency's water rate was $4.00 per 100–cubic–foot billing unit when the
initiative was circulated for signatures, it was scheduled to be reduced to $2.30 per billing
unit in June 2003. Thus, one could argue, as Kelley has, that the actual reduction proposed
by the initiative was not from $4.00 to $2.00, but from $2.30 to $2.00 per billing unit. We
need not resolve this dispute.


Kelley succeeded in qualifying the initiative for the ballot. On October 24, 2002, Sharon
Beringson, as the Interim Registrar of Voters for San Bernardino County, certified the initiative,
and the next day by letter she informed the Agency of its duty under Elections Code section 9310
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to either adopt the initiative or submit it to the voters at a special election. The Agency did neither,
however. Instead, on November 20, 2002, it filed a complaint for declaratory relief in the superior
court, naming Beringson as the defendant and Kelley as the real party in interest.


In the complaint, the Agency asked the court to declare the initiative impermissible under
California law, and beyond the power of the Agency's electorate to enact, because it would interfere
with the statutory responsibility of the Agency's board of directors to set the water rate high enough
to cover its costs. (See Stats.1969, ch. 1175, § 25, pp. 2285–2286, 72 B. West's Ann. Wat.-Appen.,
supra, ch. 112, p. 203 [“The board of directors, so far as practicable, shall fix such rate or rates
for water in the agency ... as will result in revenues which will pay the operating expenses of
the agency, ... provide for repairs and depreciation of works, provide a reasonable surplus for
improvements, extensions, and enlargements, pay the interest on any bonded debt, and provide a
sinking or other fund for the payment of the principal of such debt as it may become due.”].)


Kelley answered the complaint and filed a motion for judgment on the pleadings and a cross-
petition for writ of mandate seeking to compel the Agency to either adopt the initiative as an
ordinance or submit it to the voters at a special election. Asserting that the Agency was challenging
the legality of the proposed initiative both on its face (insofar as it asserted that its board of directors
had the exclusive power to set the agency's **223  water rates and charges) and as applied (insofar
as it asserted that the particular rates and charges that the initiative would set would leave the
Agency with insufficient net revenues), Kelly argued that the as-applied challenge could not be
raised before the election and that the facial challenge failed because the initiative was authorized
and protected by section 3 of article XIII C of the California Constitution. In its opposition to
Kelley's motion for judgment on the pleadings, the Agency argued, essentially, that it was raising
only a facial challenge to the proposed initiative.


*211  At the hearing on the motion for judgment on the pleadings, the parties agreed that the
only issue was the validity of the initiative on its face, that the facts relevant to that issue were
undisputed, and that the issue could be decided as a matter of law. The trial court, declaring that
voters in the area served by the Agency lacked power to affect its water rates and fees and charges,
denied Kelley's motion ***77  and cross-petition and entered a judgment of declaratory relief for
the Agency.


Kelley appealed the judgment to the Court of Appeal, arguing that his initiative was authorized by
article XIII C, section 3 of the California Constitution. The Court of Appeal affirmed the superior
court's ruling, and Kelley petitioned this court for review. We granted review and then transferred
the case back to the Court of Appeal with directions to vacate its decision and to reconsider the
issues in light of Richmond, supra, 32 Cal.4th 409, 9 Cal.Rptr.3d 121, 83 P.3d 518.
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The Court of Appeal again found in favor of the Agency, holding that article XIII C did not
authorize Kelley's initiative because the initiative did not deal with special or general taxes, which
the Court of Appeal held to be the only subject matter article XIII C covers. The court held that
the Agency's rate, fees, and charges were not subject to Proposition 218, and thus could not be
reduced by voter initiative. Kelley again petitioned this court for review, which we again granted.


II


Article XIII C of the California Constitution is entitled Voter Approval for Local Tax Levies.
Section 1 of article XIII C defines the terms “ ‘[g]eneral tax,’ ” “ ‘[s]pecial tax,’ ” “ ‘[l]ocal
government,’ ” and “ ‘[s]pecial district.’ ” Section 2 of article XIII C provides, in subdivision
(b), that “[n]o local government may impose, extend, or increase any general tax unless and
until that tax is submitted to the electorate and approved by a majority vote,” and it provides,
in subdivision (d), that “[n]o local government may impose, extend, or increase any special tax
unless and until that tax is submitted to the electorate and approved by a two-thirds vote.” Section
3, the provision at issue here, states: “Initiative Power for Local Taxes, Assessments, Fees and
Charges. Notwithstanding any other provision of this Constitution, including, but not limited to,
Sections 8 and 9 of Article II, the initiative power shall not be prohibited or otherwise limited in
matters of reducing or repealing any local tax, assessment, fee or charge. The power of initiative to
affect local taxes, assessments, fees and charges shall be applicable to all local governments *212
and neither the Legislature nor any local government charter shall impose a signature requirement
higher than that applicable to statewide statutory initiatives.” 3  (Italics added.)


3 In section 9 of article II, the state Constitution defines “referendum” as “the power of the
electors to approve or reject statutes or parts of statutes except ... statutes providing for
tax levies ....” (Cal. Const., art. II, § 9, subd. (a), italics added.) Under this definition, tax
measures are exempt from referendum. (See Rossi v. Brown (1995) 9 Cal.4th 688, 697, 38
Cal.Rptr.2d 363, 889 P.2d 557.) But the state Constitution imposes no similar limitation on
the initiative. (See id. at pp. 699–705, 38 Cal.Rptr.2d 363, 889 P.2d 557.)


[1]  With a single sentence, the Court of Appeal rejected Kelley's reliance on article XIII C as
authority for the proposed initiative. The Court of Appeal stated: “Article XIII C governs special
and general taxes, which are not at issue here.” Kelley argues that this statement is erroneous
because section 3 of article XIII C is not limited to special and general taxes, but applies by it
terms to “any local tax, assessment, fee or charge.”


[2]  [3]  [4]  When interpreting a provision of our state Constitution, our aim is “to determine
**224  and effectuate the intent of those who enacted the constitutional provision at issue.”
(Richmond, supra, 32 Cal.4th at p. 418, 9 Cal.Rptr.3d 121, 83 P.3d 518.) When, as here, the voters
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enacted the provision, their intent governs. (Delaney ***78  v. Superior Court (1990) 50 Cal.3d
785, 798, 268 Cal.Rptr. 753, 789 P.2d 934.) To determine the voters' intent, “we begin by examining
the constitutional text, giving the words their ordinary meanings.” (Richmond, supra, at p. 418,
9 Cal.Rptr.3d 121, 83 P.3d 518.)


[5]  Article XIII C, section 3 of the California Constitution expressly states that the initiative power
cannot be limited or prohibited when an initiative proposes to reduce or repeal “any local tax,
assessment, fee or charge.” In construing a constitutional or statutory provision, “ ‘ “[i]f possible,
significance should be given to every word, phrase, sentence and part of an act in pursuance of
the legislative purpose.” ’ ” (DuBois v. Workers' Comp. Appeals Bd. (1993) 5 Cal.4th 382, 388,
20 Cal.Rptr.2d 523, 853 P.2d 978.) If possible, therefore, we must give significance to the words
“assessment, fee or charge” in article XIII C, section 3, as meaning something other than “local
tax.” Accordingly, it would appear that article XIII C, section 3, is not limited to local special and
general taxes but applies also to assessments, fees, and charges.


In the ballot pamphlet for the election at which Proposition 218 (which included both article XIII C
and article XIII D) was adopted, the Legislative Analyst gave this description of how Proposition
218 would affect initiative powers: “The measure states that Californians have the power to repeal
or *213  reduce any local tax, assessment, or fee through the initiative process.” (Ballot Pamp.,
Gen. Elec. (Nov. 5, 1996), analysis of Prop. 218 by Legis. Analyst, p. 74.) Thus, the Legislative
Analyst appears to have also read section 3 of article XIII C as applying to fees as well as to special
and general taxes and so described it to the voters who enacted it. (See People v. Birkett (1999) 21
Cal.4th 226, 243–244, 87 Cal.Rptr.2d 205, 980 P.2d 912 [argument and analyses in official ballot
pamphlet may be consulted to determine voters' understanding and intent].)


Because the Agency offers no argument in support of the Court of Appeal's assertion that article
XIII C applies only to special and general taxes, and not to fees, we will not belabor the point.
We conclude that article XIII, section 3, applies to assessments, fees, and charges and not just to
special and general taxes.


Are the amounts that the Agency bills its customers for the delivery of domestic water properly
characterized as fees or charges within the meaning of those words in article XIII C, section 3?
Although article XIII C contains definitions of the terms “general tax” and “special tax” (Cal.
Const., art. XIII C, § 1, subds. (a), (d)), it does not define the terms “fee” or “charge.” Article
XIII D, which was enacted together with article XIII C as part of Proposition 218, does contain a
definition of those terms. According to that definition, “ ‘[f]ee’ or ‘charge’ means any levy other
than an ad valorem tax, a special tax, or an assessment, imposed by an agency upon a parcel or upon
a person as an incident of property ownership, including a user fee or charge for a property related
service.” (Cal. Const., art. XIII D, § 2, subd. (e).) It is unclear, however, whether that definition
governs the meaning of the terms “fee” and “charge” in article XIII C, section 3.
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[6]  Section 2 of article XIII D of the state Constitution, which contains definitions for various
terms, including “fee” and “charge,” begins with the words, “As used in this article.” (Italics
added.) Therefore, although the definitions in section 2 of article XIII D govern the meaning of the
defined terms in article XIII D (see People v. Canty (2004) 32 Cal.4th 1266, 1277, 14 Cal.Rptr.3d
1, 90 P.3d 1168; ***79  Richmond, supra, 32 Cal.4th at p. 423, 9 Cal.Rptr.3d 121, 83 P.3d 518),
those definitions do not necessarily apply outside of article XIII D and, in particular, in article
XIII C. On the other hand, when a word has been used in different parts of a single enactment,
courts normally infer that the word was intended to have the same meaning throughout. (People v.
Roberge (2003) 29 Cal.4th 979, 987, 129 Cal.Rptr.2d 861, 62 P.3d 97.) Because article XIII C and
article XIII D were enacted together by Proposition 218, it seems *214  unlikely that the **225
terms “fee” and “charge” were meant to carry entirely different meanings in those two articles,
although some variation in meaning is possible. 4


4 Because article XIII D provides a single definition that includes both “fee” and “charge,”
those terms appear to be synonymous in both article XIII D and article XIII C. This is an
exception to the normal rule of construction that each word in a constitutional or statutory
provision is assumed to have independent significance. (DuBois v. Workers' Comp. Appeals
Bd., supra, 5 Cal.4th at p. 388, 20 Cal.Rptr.2d 523, 853 P.2d 978.) We use the terms
interchangeably in this opinion.


We considered a related question in Richmond, supra, 32 Cal.4th 409, 9 Cal.Rptr.3d 121, 83 P.3d
518. At issue there was whether a water service connection fee was a fee or charge within the
meaning of article XIII D's definition of the terms “fee” and “charge” as “any levy other than an
ad valorem tax, a special tax, or an assessment, imposed by an agency upon a parcel or upon a
person as an incident of property ownership, including a user fee or charge for a property related
service.” (Cal. Const., art. XIII D, 2, subd. (e), italics added; see Richmond, supra, at p. 415, 9
Cal.Rptr.3d 121, 83 P.3d 518.) Of relevance here, we stated:


“In the ballot pamphlet for the election at which article XIII D was adopted, the Legislative Analyst
stated that ‘[f]ees for water, sewer, and refuse collection service probably meet the measure's
definition of property-related fee.’ (Ballot Pamp., Gen. Elec. (Nov. 5, 1996), analysis of Prop. 218
by Legis. Analyst, p. 73.) The Legislative Analyst apparently concluded that water service has a
direct relationship to property ownership, and thus is a property-related service within the meaning
of article XIII D because water is indispensable to most uses of real property; because water is
provided through pipes that are physically connected to the property; and because a water provider
may, by recording a certificate, obtain a lien on the property for the amount of any delinquent
service charges (see Gov.Code, §§ 61621, 61621.3)....
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“Several provisions of article XIII D tend to confirm the Legislative Analyst's conclusion that
charges for utility services such as electricity and water should be understood as charges imposed
‘as an incident of property ownership.’ For example, subdivision (b) of section 3 provides that
‘fees for the provision of electrical or gas service shall not be deemed charges or fees imposed
as an incident of property ownership’ under article XIII D. Under the rule of construction that
the expression of some things in a statute implies the exclusion of other things not expressed (In
re Bryce C. (1995) 12 Cal.4th 226, 231, 48 Cal.Rptr.2d 120, 906 P.2d 1275), the expression that
electrical and gas service charges are not within the category of property-related fees implies that
similar charges for other utility services, such as water and sewer, are property-related fees subject
to the restrictions of article XIII D.


*215  “This implication is reinforced by subdivision (c) of article XIII D, section 6, which
expressly excludes ‘fees or charges for sewer, water, and refuse collection services' from the voter
approval requirements ***80  that article XIII D imposes on property-related fees and charges.
Because article XIII D does not include similar express exemptions from the other requirements
that it imposes on property-related fee[s] and charges, the implication is strong that fees for water,
sewer, and refuse collection services are subject to those other requirements. (See Howard Jarvis
Taxpayers Assn. v. City of Roseville (2002) 97 Cal.App.4th 637, 645, 119 Cal.Rptr.2d 91 [reaching
the same conclusion].)


“Thus, we agree that water service fees, being fees for property-related services, may be fees or
charges within the meaning of article XIII D. But we do not agree that all water service charges are
necessarily subject to the restrictions that article XIII D imposes on fees and charges. Rather, we
conclude that a water service fee is a fee or charge under article XIII D if, but only if, it is imposed
‘upon a person as an incident of property ownership.’ (Art. XIII D, § 2, subd. (e).)” (Richmond,
supra, 32 Cal.4th at pp. 426–427, 9 Cal.Rptr.3d 121, 83 P.3d 518.)


For purposes of identifying fees and charges under California Constitution article XIII D, we
drew a distinction between water service connection charges and charges for **226  ongoing
water delivery. We explained: “A fee for ongoing water service through an existing connection
is imposed ‘as an incident of property ownership’ because it requires nothing other than normal
ownership and use of property. But a fee for making a new connection to the system is not imposed
‘as an incident of property ownership’ because it results from the owner's voluntary decision to
apply for the connection.” (Richmond, supra, 32 Cal.4th at p. 427, 9 Cal.Rptr.3d 121, 83 P.3d 518.)


Comparing the provisions of article XIII C and article XIII D, it appears to us that the words “fee”
and “charge,” which appear in both articles, may well have been intended to have a narrower,
more restrictive meaning in article XIII D. The title of article XIII D is Assessment and Property–
Related Fee Reform (italics added) and section 6 of article XIII D, which imposes restrictions on
fees, is titled Property Related Fees and Charges (italics added). Consistent with these references
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to “property-related” fees, article XIII D's definition of “fee” requires that it be imposed “upon
a parcel or upon a person as an incident of property ownership.” (Cal. Const., art. XIII D, § 2,
subd. (e).) By comparison, the words “property related” do not appear anywhere in article XIII C,
nor does anything in the text of article XIII C suggest that it is limited to levies imposed on real
property or on persons as an incident of property ownership. Thus, the terms “fee” and “charge”
in section 3 of article XIII C may not be subject to the “property-related” qualification that was at
issue in Richmond, supra, 32 Cal.4th 409, 9 Cal.Rptr.3d 121, 83 P.3d 518. At the same time, any
levy that *216  qualifies as a property-related fee or charge under article XIII D must also qualify
as a “fee” or “charge” under article XIII C, section 3. Nothing in the text of article XIII C, or in
the ballot pamphlet for the November 1996 general election at which it was adopted, suggests an
intent to exclude property-related fees and charges from the reach of section 3 of article XIII C,
or to impose any separate or additional restriction on the meaning of “fee” or “charge” as used
in article XIII C.


Thus, it is possible that California Constitution article XIII C's grant of initiative power extends to
some fees that, because they are not property related, are not fees within the meaning of article XIII
D. But we perceive no basis for excluding from article XIII C's authorization any of the ***81
fees subject to article XIII D. The absence of a restrictive definition of “fee” or “charge” in article
XIII C suggests that those terms include all levies that are ordinarily understood to be fees or
charges, including all of the property-related fees and charges subject to article XIII D.


For present purposes, it is unnecessary to arrive at an exact definition of the terms “fee” and
“charge” as used in article XIII C. It is sufficient to conclude that a public water agency's charges
for ongoing water delivery, which are fees and charges within the meaning of article XIII D
(Richmond, supra, 32 Cal.4th at pp. 426–427, 9 Cal.Rptr.3d 121, 83 P.3d 518), are also fees within
the meaning of section 3 of article XIII C. Therefore, section 3 of article XIII C establishes that the
initiative power “shall not be prohibited or otherwise limited in matters of reducing or repealing”
a public agency's water delivery charges. In other words, this constitutional provision expressly
authorizes initiative measures like Kelley's insofar as they seek to reduce or repeal a public agency's
water rates and other water delivery charges.


The Agency urges us to draw a distinction between water delivery charges that are “consumption
based” (calculated according to the quantity of water delivered) and charges that are imposed
regardless of water usage. Under this proposed distinction, the Agency's water rate, which is a
charge per 100 cubic feet of water, is a consumption-based charge, while its “non-cap recovery
charge” and “MWA Pipeline charge” (both of which the Agency imposes in a fixed amount per
month per customer) are not. The Agency argues that consumption-based water charges are not
fees or charges within the meaning of article XIII D because they are not imposed “as an incident
of property ownership” (Cal. Const., art. XIII D, § 2, subd. (e)), but instead as a result of the
voluntary decisions of each water customer as to how much water to use. We are not persuaded.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13DS2&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118373&pubNum=4645&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13DS2&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004118373&pubNum=4645&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13CS3&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13S6&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACNART13DS2&originatingDoc=I77a547a919bf11dbbb4d83d7c3c3a165&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bighorn-Desert View Water Agency v. Verjil, 39 Cal.4th 205 (2006)
138 P.3d 220, 46 Cal.Rptr.3d 73, 06 Cal. Daily Op. Serv. 6649...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


**227  Article XIII D defines “fee” or “charge” as “including a user fee or charge for a property
related service.” (Cal. Const., art. XIII D, § 2, subd. (e), *217  italics added.) The word “including”
is “ ‘ordinarily a term of enlargement.’ ” (Hassan v. Mercy American River Hospital (2003) 31
Cal.4th 709, 717, 3 Cal.Rptr.3d 623, 74 P.3d 726.) As we explained in Richmond, supra, 32 Cal.4th
409, 9 Cal.Rptr.3d 121, 83 P.3d 518, domestic water delivery through a pipeline is a property-
related service within the meaning of this definition. (Id. at pp. 426–427, 9 Cal.Rptr.3d 121, 83
P.3d 518.) Accordingly, once a property owner or resident has paid the connection charges and has
become a customer of a public water agency, all charges for water delivery incurred thereafter are
charges for a property-related service, whether the charge is calculated on the basis of consumption
or is imposed as a fixed monthly fee. 5  Consumption-based water delivery charges also fall within
the definition of user fees, which are “amounts charged to a person using a service where the
amount of the charge is generally related to the value of the services provided.” (Utility Audit Co.,
Inc. v. City of Los Angeles (2003) 112 Cal.App.4th 950, 957, 5 Cal.Rptr.3d 520.) Because it is
imposed for the property-related service of water delivery, the Agency's water rate, as well as its
fixed monthly charges, are fees or charges within the meaning of article XIII D, and thus, for the
reasons we have explained, they are also fees or charges within the ***82  meaning of section 3 of
article XIII C. Under the constitutional grant of power in section 3 of article XIII C, the initiative
may be used to reduce each of those water delivery charges.


5 Howard Jarvis Taxpayers Assn. v. City of Los Angeles (2000) 85 Cal.App.4th 79, 101
Cal.Rptr.2d 905, which was decided before Richmond, supra, 32 Cal.4th 409, 9 Cal.Rptr.3d
121, 83 P.3d 518, is disapproved insofar as it is inconsistent with this conclusion.


The Agency also argues that even if its water rate and other water delivery charges are fees or
charges within the meaning of section 3 of article XIII C of the California Constitution, Kelley's
initiative is nonetheless invalid because the Legislature has granted the Agency's governing board
exclusive authority to set the Agency's rate and other charges. (See DeVita v. County of Napa (1995)
9 Cal.4th 763, 775–777, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [discussing exclusive delegation];
Committee of Seven Thousand v. Superior Court (1988) 45 Cal.3d 491, 511, 247 Cal.Rptr. 362,
754 P.2d 708 [same].) The Legislature is bound by the state Constitution, however, and the evident
purpose of article XIII C is to extend the local initiative power to fees and charges imposed by
local public agencies. We need not determine whether the Legislature intended to preclude the
use of the initiative to reduce the Agency's fees because even if it did so intend, the Legislature's
authority in enacting the statutes under which the Agency operates must in this instance yield to
constitutional command.


[7]  To this point we have considered only the portions of Kelley's initiative that would reduce
the Agency's water delivery charges. Kelley's initiative measure would do more than roll back
the Agency's water rate and other charges, however. It would also require the Agency's board of
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directors to *218  obtain voter approval before increasing any existing rate or charge or imposing
any new rate or charge. Nothing in section 3 of California Constitution article XIII C authorizes
initiative measures that impose voter-approval requirements for future increases in fees or charges.


Arguing to the contrary, Kelley points to the reference in section 3 of article XIII C to “[t]he power
of initiative to affect local taxes, assessments, fees and charges.” (Italics added.) He asserts that by
imposing a voter-approval requirement on future increases in water delivery charges, his initiative
would “affect” those charges and therefore is within the constitutional grant of initiative power. We
disagree. The entire sentence reads: “The power of initiative to affect local taxes, assessments, fees
and charges shall be applicable to all local governments and neither the Legislature nor any local
government charter shall impose a signature requirement higher than that applicable to statewide
statutory initiatives.” (Cal. Const., art. XIII C, § 3.) The evident purpose of this sentence is not to
define how the initiative may be used to **228  impact fees and charges, but instead to specify that
the initiative power extends to charges imposed by all local public agencies and that the signature
requirement applied to statewide initiatives may not be exceeded. The scope of the initiative power
is set by the previous sentence, stating that “the initiative power shall not be prohibited or otherwise
limited in matters of reducing or repealing any local tax, assessment, fee or charge.” (Ibid., italics
added.) Thus, analysis of the text of section 3 of article XIII C supports the conclusion that the
initiative power granted by that section extends only to “reducing or repealing” taxes, assessments,
fees, and charges.


[8]  That the voters who enacted Proposition 218 did not intend to authorize initiative measures
imposing voter-approval requirements on future water delivery charge increases is confirmed by
an examination of section 6 of California Constitution article XIII D. Related provisions ***83
“should be read together and construed in a manner that gives effect to each, yet does not lead
to disharmony with the others.” (City of Huntington Beach v. Board of Administration (1992) 4
Cal.4th 462, 468, 14 Cal.Rptr.2d 514, 841 P.2d 1034; see also Cooley v. Superior Court (2002)
29 Cal.4th 228, 248, 127 Cal.Rptr.2d 177, 57 P.3d 654; Garcia v. McCutchen (1997) 16 Cal.4th
469, 476, 66 Cal.Rptr.2d 319, 940 P.2d 906; DeVita v. County of Napa, supra, 9 Cal.4th at p.
778, 38 Cal.Rptr.2d 699, 889 P.2d 1019; Pacific Southwest Realty Co. v. County of Los Angeles
(1991) 1 Cal.4th 155, 167, 2 Cal.Rptr.2d 536, 820 P.2d 1046.) Article XIII D, section 6, subdivision
(c), says that “[e]xcept for fees or charges for sewer, water, and refuse collection services, no
property related fee or charge shall be imposed or increased unless and until that fee or charge is
submitted and approved by a majority vote of the property owners of the property subject to the
fee or charge or, at the option of the agency, by a two-thirds vote of the electorate residing in the
affected area.” (Italics added.) Thus, article XIII D *219  expressly exempts water service charges
from the voter-approval requirement that it imposes on all other fees and charges.


At least as to fees and charges that are property related, section 6 of California Constitution
article XIII D would appear to embody the electorate's intent as to when voter-approval should
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be required, or not required, before existing fees may be increased or new fees imposed, and the
electorate chose not to impose a voter-approval requirement for increases in water service charges.
Although this provision does not expressly prohibit local initiatives that would impose such a
requirement, neither does it authorize them. The provisions of article XIII C support a similar
conclusion. Although section 2 of article XIII C imposes voter-approval requirements for general
taxes and for special taxes, nothing in article XIII C imposes a voter-approval requirement for
fees or charges.


Kelley has asserted no authority other than section 3 of California Constitution article XIII C for
the portion of his initiative that would require voter approval before any future increase in water
delivery charges, and we have concluded that article XIII C does not authorize that provision.
Kelley apparently concedes that in the absence of the authority granted by section 3 of article XIII
C, the exclusive delegation rule (DeVita v. County of Napa, supra, 9 Cal.4th at pp. 775–777, 38
Cal.Rptr.2d 699, 889 P.2d 1019; Committee of Seven Thousand v. Superior Court, supra, 45 Cal.3d
at p. 511, 247 Cal.Rptr. 362, 754 P.2d 708) bars initiative measures that infringe on the power of
the Agency's governing board to set its water delivery rate and charges. Accordingly, we agree
with the Court of Appeal that Kelley's initiative is invalid insofar as it seeks to impose a voter-
approval requirement on future actions by the Agency's board of directors to increase the existing
water rate and other charges or to impose new charges.


To some extent, this portion of the initiative is superfluous, because under Elections Code section
9323 6  voter approval is required **229  before a local district's governing board may amend an
ordinance adopted by initiative, unless the ordinance provides ***84  otherwise. (See DeVita v.
County of Napa, supra, 9 Cal.4th at p. 788, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [discussing similar
statute for county ordinance]; Mobilepark West Homeowners Assn. v. Escondido Mobilepark
West (1995) 35 Cal.App.4th 32, 40–41, 41 Cal.Rptr.2d 393 [discussing similar statute for city
ordinance].) Therefore, if the voters were to approve an initiative lowering the Agency's water rate
or other charge, the Agency's governing board would need voter approval before it could change
the rate or charge *220  that had been set by initiative. The Agency's governing board would not
need voter approval, however, to increase a charge that was not affected by initiative or to impose
an entirely new charge.


6 That section reads: “No ordinance proposed by initiative petition and adopted either by the
district board without submission to the voters or adopted by the voters shall be repealed or
amended except by a vote of the people, unless provision is otherwise made in the original
ordinance. In all other respects, an ordinance proposed by initiative petition and adopted shall
have the same force and effect as any ordinance adopted by the board.” (Elec.Code, § 9323.)


We have concluded that under section 3 of California Constitution article XIII C, local voters by
initiative may reduce a public agency's water rate and other delivery charges, but also that section
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3 of article XIII C does not authorize an initiative to impose a requirement of voter preapproval
for future rate increases or new charges for water delivery. In other words, by exercising the
initiative power voters may decrease a public water agency's fees and charges for water service,
but the agency's governing board may then raise other fees or impose new fees without prior voter
approval. Although this power-sharing arrangement has the potential for conflict, we must presume
that both sides will act reasonably and in good faith, and that the political process will eventually
lead to compromises that are mutually acceptable and both financially and legally sound. (See
DeVita v. County of Napa, supra, 9 Cal.4th at pp. 792–793, 38 Cal.Rptr.2d 699, 889 P.2d 1019 [“We
should not presume ... that the electorate will fail to do the legally proper thing.”].) We presume
local voters will give appropriate consideration and deference to a governing board's judgments
about the rate structure needed to ensure a public water agency's fiscal solvency, and we assume the
board, whose members are elected (see Stats.1969, ch. 1175, § 5, p. 2274, 72B West's Ann. Wat.-
Appen., supra, ch. 112, p. 190), will give appropriate consideration and deference to the voters'
expressed wishes for affordable water service. The notice and hearing requirements of subdivision
(a) of section 6 of California Constitution article XIII D 7  will facilitate communications between a
public water agency's board and its customers, and the substantive restrictions on property-related
charges in *221  subdivision (b) of ***85  the same section 8  should allay customers' concerns
**230  that the agency's water delivery charges are excessive.


7 “(a) Procedures for New or Increased Fees and Charges. An agency shall follow the
procedures pursuant to this section in imposing or increasing any fee or charge as defined
pursuant to this article, including, but not limited to, the following:


“(1) The parcels upon which a fee or charge is proposed for imposition shall be identified.
The amount of the fee or charge proposed to be imposed upon each parcel shall be
calculated. The agency shall provide written notice by mail of the proposed fee or charge
to the record owner of each identified parcel upon which the fee or charge is proposed
for imposition, the amount of the fee or charge proposed to be imposed upon each, the
basis upon which the amount of the proposed fee or charge was calculated, the reason
for the fee or charge, together with the date, time, and location of a public hearing on the
proposed fee or charge.
“(2) The agency shall conduct a public hearing upon the proposed fee or charge not less
than 45 days after mailing the notice of the proposed fee or charge to the record owners
of each identified parcel upon which the fee or charge is proposed for imposition. At the
public hearing, the agency shall consider all protests against the proposed fee or charge. If
written protests against the proposed fee or charge are presented by a majority of owners
of the identified parcels, the agency shall not impose the fee or charge.” (Cal. Const., art.
XIII D, § 6, subd. (a).)
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8 “(b) Requirements for Existing, New or Increased Fees and Charges. A fee or charge shall
not be extended, imposed, or increased by any agency unless it meets all of the following
requirements:


“(1) Revenues derived from the fee or charge shall not exceed the funds required to provide
the property related service.
“(2) Revenues derived from the fee or charge shall not be used for any purpose other than
that for which the fee or charge was imposed.
“(3) The amount of a fee or charge imposed upon any parcel or person as an incident of
property ownership shall not exceed the proportional cost of the service attributable to
the parcel.
“(4) No fee or charge may be imposed for a service unless that service is actually used
by, or immediately available to, the owner of the property in question. Fees or charges
based on potential or future use of a service are not permitted. Standby charges, whether
characterized as charges or assessments, shall be classified as assessments and shall not
be imposed without compliance with Section 4.
“(5) No fee or charge may be imposed for general governmental services including, but
not limited to, police, fire, ambulance or library services, where the service is available
to the public at large in substantially the same manner as it is to property owners.” (Cal.
Const., art. XIII D, § 6, subd. (b).)


In holding that section 3 of article XIII C of the state Constitution authorizes initiative measures
that reduce public agency water service charges, we are not holding that the authorized initiative
power is free of all limitations. In particular, we are not determining whether the electorate's
initiative power is subject to the statutory provision requiring that water service charges be set at
a level that “will pay the operating expenses of the agency, ... provide for repairs and depreciation
of works, provide a reasonable surplus for improvements, extensions, and enlargements, pay the
interest on any bonded debt, and provide a sinking or other fund for the payment of the principal
of such debt as it may become due.” (Stats.1969, ch. 1175, § 25, p. 2286, 72B West's Ann. Wat.-
Appen., supra, ch. 112, p. 203.) That issue is not currently before us.


III


[9]  We have concluded that Kelley's initiative is invalid insofar as it seeks to require voter
approval before the Agency's governing board may increase water service charges or impose new
charges. When a significant part of a proposed initiative measure is invalid, the measure may
not be submitted to the voters. (American Federation of Labor v. Eu (1984) 36 Cal.3d 687, 715–
716, 206 Cal.Rptr. 89, 686 P.2d 609; City and County of San Francisco v. Patterson (1988) 202
Cal.App.3d 95, 105–106, 248 Cal.Rptr. 290.) Accordingly, the trial court correctly determined
that the initiative *222  could not be placed on the ballot, and it properly granted judgment for
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the Agency, and the Court of Appeal correctly affirmed the trial court's judgment, although its
reasoning differed substantially from the reasoning we use here.


The judgment of the Court of Appeal is affirmed.


GEORGE, C.J., BAXTER, WERDEGAR, CHIN, MORENO, and CORRIGAN, JJ., concur.


All Citations


39 Cal.4th 205, 138 P.3d 220, 46 Cal.Rptr.3d 73, 06 Cal. Daily Op. Serv. 6649, 2006 Daily Journal
D.A.R. 9616
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DEALER-INVENTORY FINANCING 


§ 1:122 The "out of trust" dealer 
§ 1:123 —Floor plan audit 
§ 1:124 —Denial of discharge in bankruptcy 
§ 1:125 Default 
§ 1:126 —Events of default 
§ 1:127 Acceleration clauses 
§ 1:128 —Bad faith acceleration 
§ 1:129 Waiver of default 


2. REPOSSESSION AND RESALE 


§ 1:130 Generally 
§ 1:131 Repossession 
§ 1:132 —Writs of replevin 
§ 1:133 Proceeds 


§ 1:134 Manufacturer's repurchase option 
§ 1:135 Resale 
§ 1:136 —Private sale 
§ 1:137 —Public sale 


§ 1:138 —Inadequacy of price 
§ 1:139 —Failure to notify debtors and guarantors 
§ 1:140 Deficiency judgments 


§ 1:1 


KeyCite-: Cases and other legal materials listed in KeyCite Scope can be 
researched through West's KeyCite service on Westlaw°. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 


A. IN GENERAL 


§ 1:1 Generally 


Manufacturers sell new vehicles to their franchised deal-
ers only for cash. An average dealership will sell between 
500 and 1,000 vehicles a year, and have inventory averaging 
125 new vehicles. The value of the inventory often exceeds 
two million dollars. 


Since a dealer does not have enough capital to buy the 
vehicles, he arranges for a bank to finance the purchase 
price as the vehicles are shipped to him. The manufacturer, 
in turn, agrees to look to the dealer's bank for payment. 
Alternatively, the manufacturer might look to its own financ-
ing company for payment, if the dealer made appropriate 
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§ 1:1 FLOOR PLANNING 


loan arrangements. The largest of these so-called "captives,, 
are General Motors Acceptance Company, Ford Motor Credit 
Company, and Chrysler Credit Company. 


The new vehicle financing arrangement, or floor plan, is 
often managed by the bank's retail financing department. 
The money advanced to pay for each shipment of vehicles 
increases the loan outstanding, and remittance of the 
wholesale price after sale of each vehicle to a customer re-
duces it. The bank retains a security interest in all vehicle 
inventory and, because the number and cost of vehicles are 
ever-changing, this lien is called a floating lien. The floating 
lien covers the collateral claimed in the floor plan agreement 
and proceeds of the collateral. Establishing the claim to 
proceeds is one of the bank's biggest problems after default. 


Dealers fortunate to have enough equity in their real 
estate may use an equity loan to finance inventory. This 
avoids many of the costly financial controls banks must 
exercise over floating liens. 


§ 1:2 Contractual relationships of inventory 
financing 


Inventory financing is based upon three contractual 
relationships: 


(1) the franchise agreement between dealer and 
manufacturer, under which the manufacturer 
promises to supply new vehicles and the dealer 
promises to use best efforts to sell them; 


(2) the floor plan agreement and security interest, 
under which the bank lends the dealer the whole-
sale purchase price of new vehicles and the dealer 
gives the bank a security interest in them;' 


(3) the agreement between manufacturer and bank, 
under which the bank promises to pay drafts 
submitted for the price of new vehicles shipped to 
the dealer.' 


(Section 1:21 


'See § 1:4. 


2See § 1:8. 
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DEALER-INVENTORY FINANCING § 1:4 


§ 1:3 Contractual relationships of inventory 
financing—Duty of Good Faith 


Section 9-102(a)(43) of Revised Article 9 of the Uniform 
Commercial Code defines good faith to require both subjec-
tive honesty (honesty in fact) and the observance of reason-
able commercial standards of fair dealing. This means that 
floor planners have a duty to adhere to lending industry 
standards while enforcing the floor plan agreement.' 


§ 1:4 The floor plan 


Manufacturers require dealers to have a line of credit, or 
floor plan, to use in acquiring vehicles. In it the dealer gives 
the bank a security interest in all vehicles held in inventory.' 
Notice in the model form that the security interest includes 
more than the vehicles themselves! 


The dealer must repay the wholesale price of each vehicle 
immediately after its sale to a customer.' Banks employ 
representatives to make unannounced visits to dealer lots 
and take inventory of vehicles. If the representative's list 
reflects fewer vehicles on the lot than bank records say are 
supposed to be there, the dealer will have to explain why the 
bank has not been paid for missing vehicles. Withholding 
payment is called "selling out of trust," and is generally an 
indication the dealer is in financial difficulty. It is the 
foremost element of default and leads to the bank foreclosing 


[Section 1:31 


'Pride Hyundai, Inc. v. Chrysler Financial Co., L.L.C., 369 F.3d 603, 
53 U.C.C. Rep. Serv. 2d 423 ( 1st Cir. 2004). See K.M.C. Co., Inc. v. Irving 
Trust Co., 757 F.2d 752, 1 Fed. R. Serv. 3d 1095, 92 A.L.R. Fed. 661 (6th 
Cir. 1985) (creditor held in bad faith for refusing to give notice that it 
would not make further advance under an outstanding line of credit). 


[Section 1:41 


'Some dealers own a portion or all of their new vehicle 
hold down interest costs. They acquire ownership by paying 
loan on vehicles shortly after they are acquired for inventory. 


2See also Ford Motor Credit Co. v. Troy Bank & Trust 
836, 4 U.C.C. Rep. Serv. 2d 602 (M.D. Ala. 1986) (discussing 
to set off funds in dealer's deposit account). 


See Floor Plan Agreement ( 1.2.1) at § 1:12. 


'See Floor Plan Agreement (7) at § 1:12. 


inventory to 
off the bank 


Co., 76 B.R. 
bank's right 


7 







§ 1:4 FLOOR PLj;,NNIAIG 


on the dealer's inventory! 


The security interest is expected to give the bank priorit 
in all of the dealer's vehicles. Perfection is achieved by filing 
a financing statement in the office of the Secretary of State 
and in some states also in the courthouse of the county where 
the dealer is located." If perfection is achieved ahead of other 
lien-holders, the bank's rights are prior even to rights Of the 
bankruptcy trustee. However, it is an axiom of the Uniform 
Commercial Code that the bank has no further rights in a 
vehicle once the dealer sells it to a customer." 


§ 1:5 The floor plan—The demand note 


The bank might have the dealer execute one demand note 
for the entire credit line. It will state that the balance due 
plus accrued interest at any time is the amount shown on 
the bank's records. Alternatively, the bank might obtain a 
separate note for each shipment of new cars to the dealer.' 
Some banks, however, dispense with notes and build the 
obligation to pay into the floor plan agreement. 


§ 1:6 The floor plan—The trust receipt 


Separate security agreements for each shipment of new 
vehicles used to be routinely executed. They were called 
"trust receipts" and were the basis for the bank's security 
interest in each vehicle named. They are no longer necessary 
because the Floor Plan Agreement contains a blanket secu-
rity agreement covering all vehicles in the dealer's 
possession. They can still be used, however, as an aid to 
identifying the specific units financed under the floor plan, 
and banks might require dealers to formally request an 
advance in order to document loans. 


§ 1:7 The floor plan—Demonstrator financing 


Dealers put some new vehicles to use as demonstrators, 


°See Floor Plan Agreement ( 10)(a), (i) at § 1:12. 
"U.C.C. § 9-401. 


"U.C.C. § 9-307(1). 


[Section 1:5] 


'See Inventory Security Agreement at § 1:13. 
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DEALER-INVENTORY FINANCING § 1:9 


service rentals, or driver education cars. For these vehicles, 
the dealer signs a separate agreement to make installment 
payments for a maximum of one year or until the vehicle is 
sold, whichever comes first.' 


§ 1:8 Agreement between manufacturer and bank 


The bank and manufacturer often execute an agreement 
under which the bank gives the manufacturer an option to 
repurchase any new and undamaged vehicles which the bank 
has a right to repossess. The purpose of this option is to 
prevent the dumping of new vehicles on the local market. 
The bank must give notice of repossession to the manufac-
turer, usually within 10 days, and the manufacturer must 
then notify the bank of its decision to repurchase within 10 
days. 


§ 1:9 Bank's letter of commitment 


The bank sends a letter to the manufacturer promising to 
pay the invoice amount of vehicles shipped to the dealer 
upon the earlier of either: ( 1) sale of the vehicle by the dealer; 
or (2) expiration of the transit time allowed for shipment. 
This letter is sometimes in the form of a continuing letter of 
credit governed by Article 5 of the Uniform Commercial 
Code, and sometimes it is a mere promise to pay. Advances 
by the bank to the manufacturer are advances under the 
floor plan. 


From time to time manufacturers give dealers an interest-
free period to stimulate orders of new cars and help reduce 
the manufacturer's inventory. If the dealer sells the cars 
before expiration of the interest-free period, the dealer incurs 
no floor plan expense. 


The letter limits the dollar amount for vehicles shipped in 
one day. It authorized the manufacturer to collect by draft 
(depository transfer check or electronic funds transfer debit) 
or, if mutually agreed, by a bank credit to the manufacturer's 
account, provided that the bank has received a bill of sale, 
invoice, and certificate of origin. The bank does not take title 


[Section 1:71 


'See Wholesale ]Demonstrator Agreement at § 1:14. 
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DEALER-INVENTORY FINANCING § 1:12 


at which the Collateral will be stored and exhibited and the 
location of the office in which Dealer's books and records are 
kept. Dealer agrees not to sell any automobile or motor vehi-
cle for a price less than the balance of principal, interest and 
charges then unpaid with respect thereto on the related 
Promissory Note or instrument without Provident's prior 
written consent. Provident may at any time, without notice, 
examine the Collateral hereunder, the Dealer's books and 
records in reference to such Collateral and the sale, disposi-
tion and proceeds thereof, and the disposition of such 
proceeds and make copies of such books and records. 


(6.1) Demonstrators. The interest rates on all Promissory 
Notes evidencing the indebtedness of Dealer to Provident for 
all automobiles and motor vehicles approved by Provident to 
be "wholesale demonstrators" shall be as Provident and 
Dealer agree upon from time to time. In addition to making 
monthly payments on such Promissory Notes, the Dealer 
shall be required to make monthly payments representing 
depreciation on all wholesale demonstrators in the amount 
of $ for each demonstrator. 


(6.2) Documents of Title. If Dealer obtains possession of 
any document of title representing an automobile or motor 
vehicle financed hereunder by Provident, Dealer shall deliver 
such document of title to Provident upon request and in any 
event, with or without request, not later than Twenty-one 
(21) days after the date thereof in the event Dealer has not 
obtained possession of the automobile or motor vehicle 
represented by such document of title within such 21-day 
period. 


(7) Dealer's Accounting to Provident Upon Sale. Dealer 
agrees that when any item of Collateral is sold or otherwise 
disposed of, Dealer will immediately account to Provident for 
the total amount financed with respect to that automobile or 
motor vehicle, together with all interest and other charges 
due to Provident thereon, and will deliver to Provident such 
amount and assignments or indorsements as may be requi-
site or requested by Provident. Provident shall be entitled to 
the proceeds of such sales or other dispositions and shall 
have a security interest in them. Pending such accounting 
and delivery, Dealer will hold the proceeds in trust for 
Provident as Provident's property, but at Dealer's risk, in 
the identical form received and separate and apart from 
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1 1:14 
ti 1:14 Whole sale Demonstrator Agreement 


WHOLESALE ()EMONSTRATOR AGREEMENT 


TO. THE PROVIDENT gANX I►ROVIDENTI 
ONE EAST FOURTM 57RLET 


CINCRVNATL OHIO 45202 


DATE 


FLOOR, PLANNING 


The ProVbeM stony 


•• .t.ch is being hold in trop for PR DEM 
Serial No. __ — OVt wO,M 


d DEALER hereby request' 'hot. pending the rote of the motor vehicle, plan fee 
The er.d.nlp•e h n.alor veh.cl• for Ma purpore cMcied belo'. wblul to oN the terms and condition' of the Floe w f 


to loon No. the DEAFER be pe—ded to." roc 


Agr•ea.Mt b.t.•en DEALER oral PROVIDENT. Tore is rue pre.eat damage to thi' v*Nclo 


I. coosndarahm of rho u ercne of 'uch pnv.l'ge, 9K.underugned DEALER pr omsel to Pay to PROVIDENT It's unpaid pnndpol 0/ S m egnrlQy,weM..h 
anQ interest of the role currently in force for dee'onslr ,etas ar Wby PROVtO(NT. 


of S  each, and one Anol Infta Rme'e of  1- 


It. fl.. thir — 6,1. . ill be wild m o . hdesalo demondr' r mod. eyl. •We 1 12 ) 
months. eaupl shot he  urily of ttir ognea.enf and the rats coNantd S«m 


he  _Wmenting Ih. obligation 'hall be March ] 1 0l the year 1-da. ng 


DEALER is .ably ristpori •tik for ony lo., to the veMde and DEALER WIN provide Satisfactory evidence of public RobiFty, Collision, and lire and Molt inw'once co•vayr. ll. 


coverage shag be i'rhe amoent d the ach.d mort.et voles Of rho aforementioned vehicle. 


Enecltled in tripheato Hit   day of 
19— 


Twat..•. s+e'..evel 


DEMONSTRATOR CATEGORY CHECK (vj ONE 


fTNb) 


1. C3 WMOLESALE DEMONSTRATOR 7. ❑ DWVER EDUCATION 7. ❑ SERVICE RENTAL C] 


DEALER'S MAMA 


►ROYVENT APPROVAL 


01. 03 )age 


DEALER'S ADDRESS 


Ry  
100kwl 







§ 1:51 
FLOOR PLANNING 


wholesalers have failed to meet those requirements! Even if 
the consignor or wholesaler meets the requirements, a good 
faith purchaser from the dealer takes the vehicle free of the 


lien." 


§ 1:52 Demonstrators 


Vehicles designated as demonstrators are treated differ-
ently than other vehicles in inventory. Although they are to 
be sold eventually, they are kept on the lot much longer 
than other vehicles held for sale. For this reason, payment 
terms are different. The floor plan agreement will typically 
allow dealers to designate certain vehicles as demonstrators 
and pay interest only for several months (like other new 
vehicles), but after a certain time the dealer must make 
monthly payments of principal along with interest (called a 
"curtailment"). The length of time a vehicle may be kept as a 
demonstrator will be specified as one year or perhaps one 
and a half years. This arrangement can be evidenced by an 
installment contract signed by the dealer for each 
demonstrator. It has been held that demonstrators remain 
part of the floor plan even after the dealer sells them to 
itself pursuant to installment contracts requiring the dealer 
to make payments to the floor plan bank.' 


McDonald v. Peoples Auto. Loan & Finance Corp. of Athens, Inc., 115 
Ga. App. 483, 154 S.E.2d 886, 4 U.C.C. Rep. Serv. 49 ( 1967) (seller failed 
to obtain dealer's signed security agreement); National Bank & Trust Co. 
of South Bend v. Moody Ford, Inc., 149 Ind. App. 479, 273 N.E.2d 757, 9 
U.C.C. Rep. Serv. 1276 (Div. 2 1971) (seller failed to comply with require-
ments of § 9-312(3)); Fleetwood Credit Corp. v. Rhode Island Hosp. Trust 
Nation Bank, 21 U.C.C. Rep. Serv. 2d 1190 (D.R.I. 1993) (seller failed to 
prove it gave written notice to bank of its purchase money security 
interest). 


See § 1:50. 


"U.C.C. § 9-307(1). 


Schultz v. Bank of the West, C.B.C., 135 Or. App. 359, 897 P.2d 1204, 
26 U.C.C. Rep. Serv. 2d 1040 ( 1995), decision rev'd on other grounds, 325 
Or. 81, 934 P.2d 421, 32 U.C.C. Rep. Serv. 2d 379 ( 1997). 
[Section 1:52] 


'Biggins v. Southwest Bank, 490 F.2d 1304, 13 U.C.C. Rep. Serv. 928 
(9th Cir. 1973) 


See §§ 1:7, 1:14. 


76 







DEALER-INVENTORY FINANCING § 1:54 


§ 1:53 Lease vehicles 


Vehicles held by the dealer for lease are inventory under 
the floor plan the same as vehicles held for sale.' A lessee in 
the ordinary course of business, however, takes the leasehold 
interest in the vehicle free of the floor plan interest.2 While 
the lease is in force, the lease rentals constitute proceeds of 
the floor planner's collateral consisting of the leased vehicles.3 
When the vehicle comes off lease, it is returned to the 
dealer's inventory. 


Dealers who engage in the leasing business often create 
their own separate leasing companies. The dealer's leasing 
company purchases lease vehicles from the dealership under 
a lease line of credit separately established for the company. 
The vehicle is titled to the company. At the end of the lease 
the dealer will likely buy the car from the leasing company 
and the car will reattach to the dealership's used car floor 
plan. While the cars are leased, the leasing company's floor 
planner has a security agreement in the vehicles and takes 
an assignment of the lease. The dealer does credit collections 
of the lease. The leasing company's profit comes out of the 
lease payment, after payment of a predetermined monthly 
reduction of the car loan. 


§ 1:54 Lease vehicles—"Dragnet Clauses" 


"Dragnet clauses" secure all of a debtor's obligations to a 
creditor, whether those obligations arise prior to or after the 
floor plan agreement. In other words, the clause claims as 
floor plan collateral any property the dealer acquires after 
the agreement. Section 9-204 of Revised Article 9 of the 
Uniform Commercial Code authorizes such "dragnet" after-
acquired property clauses. The Official Commentary rejects 
the holdings of some pre-revision cases that restricted future 
advances to those of the same or a similar type or class as 


[Section 1:531 


'In re Carcorp, Inc., 272 B.R. 365, 47 U.C.C. Rep. Serv. 2d 374 (Bankr. 
S.D. Fla. 2002). 


'U.C.C. § 2A-307(3). 


3U.C.C. § 9-306, Official Comment 6. 
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§ 1:54 FLOOR PLANNING 


earlier advances and obligations secured by the collateral., 


§ 1:55 Lease vehicles—Service rentals 


"Service rentals" made available for short term use of 
customers of the service department are handled much like 
demonstrators. They are kept three months or so and then 
sold as demonstrators. The only difference between service 
rentals and regular floor plan vehicles is that they have a 
"curtailment." That is, every month a percentage of the 
wholesale cost of the vehicle (e.g. 2%) must be paid the floor 
planner along with interest. 


§ 1:56 Lease vehicles—Vehicles leased back to dealer 


It has been held that cars the dealer sold to a leasing 
company and leased back remained in the floor plan 
inventory.' The court held that the transaction did not con-
stitute a true sale and leaseback because the dealer retained 
most of the incidents of ownership, the cars remained under 
the dealer's control, and the dealer had the option to 
purchase the cars at the end of the lease term at a very low 
price. Therefore, the lease was only a secured financing ar-
rangement which required the lessor to file a financing state-
ment to have priority over the floor plan financer. 


§ 1:57 Mobile homes 


Mobile homes are treated much the same as any other ve-
hicle for floor planning Purposes. The 


are usually 
as motor vehicles under state certificate f title a ts.lassified Unique 
problems can arise, however, because mobile homes are 
------------


[Section 1:54] 


'Pride Hyundai, Inc. v. Chrysler Financial 53 Co.,U.C.C. Rep. Serv, 2d 423, 2004 W  L.L.C., 369 F.3d 603, 
Co., Inc. v. Irving Trust Co L 1197398 ( 1st Cir. 2004). See K.M.C. 
A.L.R. Fed. 661 (6th Cir. 1985757 F.2d 752, 1 Fed. R. Serv. 3d 1095, 92 


(creditor refused to make further advance under an outstanding line of c ed  


[Section 1:56] 


'United Leaseshares Inc. 
1383, 40 U.C.0 Rep. Serv. Citizens Bank & Trust Co., 470 N.E.2d v. 1413 (Ind. Ct. App, 1st Dist. 1984). 
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LEON Lpws 


Demonstrators 


The definition of "new vehicle" frequently includes, as one 
W it, a demonstrator or lease-purchase vehicle as 


long a manufacturer s warranty was issued as a condition of she 121 Absent such a definition, one court excluded demonstra-
tors from coverage. 


4:17 Business vehicles 


§ Lemon laws commonly give a cause of action to "consumers" 
and «any other person entitled by the terms of [the warranty] to 


The phrase,  enforce ther 
"the has been obliga tionsconstrued to warranty." 


i elude a'corporation ' personIn New 
the word, "consumer" has been broadly interpreted to 


include business owners. 2 However, most lemon laws restrict 
coverage to vehicles "used or bought for use primarily for 


§ 4.16 


title.. ."); Ky Rev Stat Ann 
§367.841(l) (" `buyer' means any resi-
dent person..."). 


Mikula v. Ford Motor Co., 451 Pa. 
Super. 560, 680 A.2d 907 ( 1996). 


Winnebago Industries, Inc. v. 
Reneau, 990 S.W.2d 292 (Tex. App. 
Austin 1998), reh'g overruled, (Nov. 5, 
1998). 


[Section 4:161 
'Wash. Rev. Code 19.118.021(8). 


Chrysler Motors Corp. v. Flowers, 116 
Wash. 2d 208, 803 P.2d 314 ( 1991). 
See also, Cal. Civ. Code 
§ 1793.2(e)(4)(B) ("New Motor Vehicle" 
includes a dealer-owned vehicle and a 
'demonstrator' or other motor vehicle 
sold with a manufacturer's new car 
warranty .1)) 


See Taylor v. Volvo North Amer-
ica Corp., 339 N.C. 238, 451 S.E.2d 
618 (1994). Cf. Jensen v. BMW of 
North America, Inc., 35 Cal.App.4th 
112, 41 Cal.Rptr.2d 295 (Cal.App. 3 
Dist. May 26, 1995) (NO. C018430), as 
22 modified on denial of rehearing (Jun 


19951995), review denied (Sep 21, 


zSe. American Motors Sales Corp. 
o' •pidus 156 A.D.2d 517, 548 N.Y. 
ord 801 (2d Dep't 1989) (demonstra-


1 within 
statutory definiti n not ofo"new motor 


§ 4:17 


vehicle"). See also, American Motors 
Sales Corp. v. Brown, 152 A.D.2d 343, 
548 N.Y.S.2d 791 (2d Dep't 1989) (ve-
hicle purchased from dealer with fewer 
than 5,600 miles, less than two years 
old, and still covered by manufactur-
er's new car warranty, was not a "new 
motor vehicle" under the new car 
lemon law). 


[Section 4:171 
'Results Real Estate, Inc. v. Lazy 


Days R.V. Center, Inc., 505 So. 2d 587 
(Fla. Dist. Ct. App. 2d Dist. 1987). 


See, also, Ford Motor Company/ 
Cross v. Texas Dept. of Transp., Motor 
Vehicle Div., 936 S.W.2d 427 (Tex. 
App. Austin 1996). 


2Kornblatt v. Jaguar Cars, Inc., 
172 A.D.2d 590, 568 N.Y.S.2d 416 (2d 
Dep't 1991) (vehicle used primarily for 
personal, family, or household pur-
poses entitled buyer to "consumer" 
status even though buyer was a corpo-
ration); Parlato v. Chrysler Corp., 170 
A.D.2d 442, 565 N.Y.S.2d 230 (2d 
Dep't 1991) (car leased for personal 
use of corporation's sole shareholder 


was covered by lemon• Schachner, Chrysler138 
Motors Corp. 
Misc.2d 501, 525 N.Y.S.2d 127 (N.Y. 
Sup. Feb 01, 1988) (NO. 7942, 3205/ 
87), judgment rev'd, 166 A.D.2d 683, 
561 N.Y.S.2d 595 (N.Y.A.D. 2 Dept. 
Oct 29, 1990) (NO. 2153E) (since noth-
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HANDLING AUTOMOBILE 


§ 6:30 Ambiguous language 
§ 6:31 Failure to make repair or replacement of exclusive remedy 
§ 6:32 Conflicting statements in warranty or contract 
§ 6:33 Incorrect instructions in owner's manual 


3. FAILURE OF DEALER TO FULFILL 
WARRANTY 


§ 6:34 Failure of warranty's essential purpose 


4. PUBLIC POLICY RESTRAINTS ON 
DISCLAIMERS 


§ 6:35 Unconscionability 
§ 6:36 —Limitation of consequential damages for personal injury 
§ 6:37 Delivery of warranty documents after sale 


A. IN GENERAL 


§ 6:1 Brief history of automobile warranties 


Between 1931 and 1960 the standard automobile warranty 
promised that the manufacturer would repair any defective parts 
within ninety days of delivery or before the vehicle had been 
driven four thousand miles, whichever occurred first.' In 1960 
the big four manufacturers, American Motors, Chrysler, Ford, 
and General Motors, introduced for 1961 models an extended 
warranty of twelve months or twelve thousand miles which ran 
from the manufacturer to the dealer, and covered the entire car 
except for tires and batteries. The dealer then passed the war-
ranty on to his customers. The new 12/12 warranty had a far-


[Section 6:11 
'The language of the warranty was 


as follows: "We warrant each new mo-
tor vehicle sold by us to be free from 
defects in material and workmanship 
under normal use and service, our 
obligation under this warranty being 
limited to making good at our place of 
business, without charge for replace-
ment labor, any part or parts thereof, 
including all equipment or trade ac-
cessories (except tires) supplied with 
the motor vehicle, which shall within 
ninety (90) days after making delivery 
of such vehicle to the original pur-
chaser or before such vehicle has been 
driven four thousand (4,000) miles, 


whichever event shall first occur, be 
returned to us with transportation 
charges prepaid, and which our exam-
ination shall disclose to our satisfac-
tion to have been thus defective; this 
warranty being expressly in lieu of all 
other warranties expressed or implied 
and of all other obligations or liabili-
ties on our part, and we neither as-
sume nor authorize any other person 
to assume for us any liability in con-
nection with our sale of motor. 


vehicles." Con-
Annotation References: 


struction and effect of standard 
motor vehicle warranty, 99 AA.•L.'R. 2d 
1419. 
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STANDAW 
NEW CAR WARRANTY § 6:2 


im pact on competitiveness among manufacturers, sales 
reaching repair work, and parts distribution. 
of dealers, Chrysler, in a sales slump, extended the warranty on 1962 


train" in its 1963 cars and trucks to five years or fifty 
miles. The power train was defined to include the 


thousand  
trans-


engi a block, h shaftnun universal joint engineparts, s, earand aaxle differential, 
mission, drive 
and rear wheel bearings. American Motors, Ford, and General 
Motors, instead of extending "power train" coverage, extended 


ur 
the 12/12 warranty to twenty four four manufacturers months 


coverage to 
thousand miles. to 
subsequent owners of cars and trucks still under warranty. 
By the 1966 model year all four were making the warranty 


directly to the owner. American Motors, Ford and General Mo-
tors introduced their own 5/50 warranties but expanded upon 


"power train 17 coverage so at includebearings.steering r Chrysler s suspension 
er likewise 


components, and all wheels and   
eXpanded its 5/50 warranty. 
In 1968 some retrenchments began when the manufacturers 


owner deductible 
introduced warranty transfer fees and second o 
repair charges. In 1969 the process continued when they returned 
to a 12/12 general warranty and reduced the 5/50 "power train" 
coverage by omitting suspension, steering gear, steering pump, 
steering linkage, wheels and wheel bearings. In 1987 Wen to a 


rd and 


General Motors went to a 6/6 0 a,• mentsnare made continually. 
7/70 warranty. As can be seen, 


§ 6:2 Federal and state warranty laws 


Warranties, are sales tools inasmuch as they tend to give the 
owner confidence in the integrity of the car. Free Srou tin e rm ainte-
nance he services are occasionally thrown in as a nusthe 
traditional guarantee of parts against defects. Way n y stan-


on-


dards Warrant Act' introduced federal mini 
for a "full warranty" but left to each manufacturer the op-


tion a "limited warranty" for which of designating its warranty 
no standards were prescribed in the Act .2 Only American Motors 


adopted the "full warranty," but changed to a "limited v Warranty state 
before merging w ith Chrysler. By the 1990 s nearly e 'yThese 
had adopted its own warranty law, called a "lemon law- ai se 


required manufacturers to guarantee their automobiles ag 


[Section 6:2] 2§§ 7:20 and 7:21. 


Ch 715 U.S.C.A. §§ 2301-2312. See 
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6:12 HANDLING AUTOMOBILE WARjj 


UCC4 the warranty is also supppSed to spell out that re 
replacement is the exclusive remedy ,the cases.5ailure to lhelan0 
such language is seldom discussed uq• 
The narrowness of the standard warranty tends to 


sympathetic to consumers whose losses exceed the costao f r m Y P °arts 


ing a defective part. Perhaps manufacturers will never succep lay, 
drafting out of existence all the remedies buyers seek. This d in 


discusses their attempts to do so. part 


§ 6:13 When warranties begin to run—New vehicles and 


demonstrators 


Warranties begin to run on the original retail delivery date 
on the date of first use, whichever occurs earlier. The phra °r 
"date of first use" refers to automobiles put to use by dealers s° 


demonstrators with a subsequent sale to a final buyer. F as or  


small fee, manufacturers will reinstate the original warranty p• 
riod when the dealer sells the demonstrator. 


§ 6:14 Warranty of repair or replacement of defective 
parts 


The standard warranty covers repairs and adjustments to any 
parts, except tires, found to be defective in factory materials or 
workmanship, for a specified period, a minimum of twelve months 
or twelve thousand miles after delivery, whichever occurs first, 
and disclaims liability for consequential and other damages.' 
Variations in wording may occur. In Goddard v. General Motors 


Annotation References: Con-
struction and effect of new motor vehi-
cle warranty limiting manufacturer's 
liability to repair or replacement of 
defective parts, 2 A.L.R. 4th 576 § 4[b]. 


4UCC § 2-719(1)(b). 


'See e.g., Williams v. Hyatt 
Chrysler-Plymouth, Inc., 48 N.C. App. 
308, 269 S.E.2d 184, 30 U.C.C. Rep. 
Serv. 90 ( 1980) (where the warranty 
does not make repair and replacement 
the exclusive remedy, there is a pre-
sumption that all UCC remedies are 
available to the buyer) and § 6:31. 


[Section 6:14] 


'Annotation References: Con-
struction and effect of new motor vehi-
cle warranty limiting manufacturer's 


liability to repair or replacement of 
defective parts, 2 A.L.R. 4th 576. 


See Connick v. Suzuki Motor Co., 
Ltd., 275 Ill. App. 3d 705, 212 Ill. Dec. 
17, 656 N.E.2d 170, 28 U.C.C. Rep, 
Serv. 2d 1152 ( 1st Dist. 1995), appeal 
allowed, 164 Ill. 2d 560, 214 Ill. Dec. 
318, 660 N.E.2d 1267 ( 1995) and affd 
in part, rev'd in part, 174 Ill. 2d 482, 
221 Ill. Dec. 389, 675 N.E.2d 584, 30 
U.C.C. Rep. Serv. 2d 709 ( 1996) (buy-
ers do not expect merely a pile of 
defect free parts; they expect a com-
pleted car that will not roll over when 
used as intended). 


See International Motors, Inc. u. 
Ford Motor Co., Inc., 133 Md. APP, 
269, 754 A.2d 1115, 42 U.C.C. Rep. 
Serv. 2d 149 (2000), cent. granted, 362 
Md. 34, 762 A.2d 968 (2000). 
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Use CAR SALES § 9:10 


knowledge or skill peculiar to the practices or goods involved in 


the transaction." 


private Sellers often the car.' 
carelessly make express warranties merely 


in boasting 
abou§ t 9;g —Banks selling repossessed vehicles make no 


warrantY 
Banks selling repossessed vehicles make no implied warranty 


of merchantability.' 


§9:9 —Auction companies make no implied warranties 


Auction companies make no implied warranties unless they 
own the cars they auction.' The custom of the trade is that they 
disclose who the sellers are before conducting auctions and do not 
take title in themselves. Therefore, they are not the sellers and 
only sellers give implied warranties! 


§ 9:10 What is merchantable used car? 


The implied warranty of merchantability is directed primarily 
at the operative essentials of the used automobiles. Used vehicles 
are reasonably expected to require maintenance and repair and 
their quality should not be measured on the same scale as that of 
new vehicles.' Thus, the exterior finish is not included in the 
implied warranty.2 And an automobile damaged in an accident, 
but repaired and in good running order at the time of sale, has 


'See, e.g., McGregor v. Dimou, 101 
Misc. 2d 756, 422 N.Y.S.2d 806, 28 
U.C.C. Rep. Serv. 66 (City Civ. Ct. 
1979) (used car in "very good condi-
tion"); Jones v. Kellner, 5 Ohio App. 
3d 242, 451 N.E.2d 548, 36 U.C.C. 
Rep. Serv . 784 (8th Dist. Cuyahoga 
County 1982) (used car mechanically 
w NA-1" condition) and, § 9:27. 
[section 9.81 


Dot •onald v. City Nat. Bank of 
18 U C , 295 a. 329 So. 2d 92, 2d ce C. Rep• Serv. 891 (1976) (boat); 


135 Co►nbank /Longwood, 405 So. 
(Fla 8, 32 U.C.C. Rep. Serv. 1118 
Pole Dist' Ct. App. 5th Dist. 1981); 
S, y ° D ayton Bank & Trust, 696 
(TW-2dc 56, 42 U.C.C. Rep. Serv. 92 Ct. 


1985). 


[Section 9:91 
'See Ludka v. U.S., 24 Cl. Ct. 544, 


16 U.C.C. Rep. Serv. 2d 603 ( 1991) 
(where U.S. breached warranty of de-
scription by selling a 1984 model as a 
1985 model plaintiff was barred from 
recovery by standard GSA "Descrip-
tion Warranty" requiring that claims 
be submitted within 15 days of date of 
removal). 


2See UCC §§ 2-314, 2-315. 


[Section 9:101 
'Beck Enterprises, Inc. v. Hester, 4 


U.C.C. Rep. Serv. 2d 59 (Miss. 1987), 
opinion withdrawn and superseded, 
512 So. 2d 672 (Miss. 1987). 


2Tracy v. Vinton Motors, Inc., 130 
Vt. 512, 296 A.2d 269, 11 U.C.C. Rep. 
Serv. 750 ( 1972). 
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§ 9:10 HANDLING AUTOMOBILE ` A. 
. i'Y 


been held merchantable.' 
Even a car that stalled continuously during the sixteen 


the buyer owned it was held merchantable. Since she months 
20,000 miles she failed to prove the stalling drove it 
with her ability to drive the car.`  problem  


The chances of proving a used car unmerchantable 
if defects emerge soon after the sale. A car totally are greatest 
fire originating in the engine compartment three hours a 


by a after  
sales and a car which completely broke down one week after the 
sale' were found unmerchantable. Similar" 


y, a used Caraaro substantially modified for racing which broke down three hours 
after the sale was unmerchantable.' 


When safety-related defects are involved, however, courts tend 


Annotation References: What 
are "merchantable" goods within 
meaning of UCC § 2-314 dealing with 
implied warranty of merchantability, 
83 A.L.R. 3d 694. 


'Johnson U. Fore River Motors, 
Inc., 4 U.C.C. Rep. Serv. 696 (Mass. 
APP. Div. 1963). 


But see Currier u. Spencer, 299 
Ark. 182, 772 S.W.2d 309, 8 U.C.C. 
Rep. Serv. 2d 974 ( 1989) (car adver-
tised as one owner 1984 Datsun but 
which actually consisted of portions of 
two cars welded together does not pass 
without objection in the trade under 
that description); Thomas u 
Lease-Sales, Inc., 43 W Ruddell 
716 P.2d 911 U C Was APP• 208 
394 (Div. 2 198d6  .C. Rep' Serv. 2d 
that has been ) (Corvette spot car 
does not damaged and repaired 
the trade pass „Without objection,, 


used Corvette"). in 
Olds See LiPlnski u. Martin J. 


mobile, Inc. Kelly 
1139, 259 Ill. 325 Ill. A 
47 U. Dec. 586 PP 3d 


C.C. Rep. Se 59 N•E.2d 66 2001) (car with Zd 168 ( 1st 
tion when excessive oil cons Dist. 
unfit when sold as snew continued to e 


4Fili used). be 
pouic  


46 U,C.0 V. 'Fairchild Cheur 
APP. 8th Distil* Serv' 2d 107 olet, 
(unpublished). Cuyahoga CounOty 200 t 
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SRose u. Epley Motor Sales, 288 
N.C. 53, 215 S.E.2d 573, 17 U.C.C. 
Rep. Serv. 731 (1975). 


'Jackson v. H. Frank Olds, Inc., 65 
Ill. App, 3d 571, 22 Ill. Dec. 230, 382 
N.E.2d 550, 25 U.C.C. Rep. Serv. 125 
(1st Dist. 1978). 


See, also  ham v. 
Seacoast Subaru, ncu 577 A.2d 772, 
13 U.C.C. Rep. Serv. 2d 366 (Me. 
1990) (car three years old with 22,194 
miles purchased for $6,496 needed 
repairs six times in first two weeks of 
ownership; held, dealer breached im-
plied warranty) 


See, also, Ismael u. Goodman 
TOYOta, 106 N.C. App. 421, 417 S.E.2d 
290  


18 U.C.C. Rep. Serv. 2d 101 
(1992) (implied warranty breached in 
sale of 1985 Ford Tempo with 58,810 
miles where buyer returned it the daY 
after sale because the engine cut off 
and returned it five more times during 
the first foul, months). 


7Testo V. Russ Dunm ire 


Oldsmobile, Inc. 16 Wash. App. 39' 
554 P.2d 349 20 U.C.C. Rep. Serv. 54, 
83 A.L.R.3d 680 (Div. 2 1976). 


Annotation References. What 
are "merchantable" goods with"' 
meaning o f UCC § 2-314 dealing Wig 
implied warranty of merchantabilitY, 
83 A.L.R. 3d 694. 







00 CAR SALES 


ore lenient-8 
to be m v, King Lincoln-Mercury, Inc.' a "cream puff" with a 
In Dale 
30 day or 1,000 mile Warranty 100% on drive Line & Air 
Conditioner" required a new transmission twenty-two days after 
purchase. The dealer honored the warranty, but thirty days later 
the m otor failed. In holding that the dealer breached the implied 
aunty the court noted that Kansas prohibits disclaimer of the 


plied warranty, and it made no difference that the dealer gave 
an express warranty and knew nothing about prior serious repair 
problems. The length of the implied warranty varies with the 
particular car sold and extended in this case beyond the term of 
the express warranty. Involved here was a late model, low mile-
age car, sold at a premium price, which was expected to be in far 
better condition and to last longer than an old, high mileage car, 
sold for little above its scrap value. 
The chances of proving a car unmerchantable diminish as the 


age of the car increases. In Carey v. Woburn Motors, Inc., 10 a 
customer bought a six year old Toyota with 45,000 miles on the 
odometer after test driving it and making sure it was serviced 
and checked by the dealer. He drove it for twenty-five days until 
it broke down and required $365 in repairs. Four days later it 
threw a rod, and he sued for breach of implied warranties. The 
court found for the dealer, saying that such damage could reason-
ably occur at any time in an automobile with an odometer read-
ing in excess of 40,000 miles. The court noted that, although 
expert testimony was presented which indicated the customer 
probably was not the cause of the malfunction, no evidence 
established the presence of the defect at the time of contracting." 
In Basta v. Riviello," the customer complained that at the time 


she purchased a seven year old used Ford, she noticed it was los-
ing oil and the dealer promised to remedy the condition. After 
she returned it several times for adjustments and instructions on 


§ 9:10 


58 Conn.r App. 
V. Mauro Motors, Inc., 


U pp. 537, 754 A.2d 810, 42 
C• Rep. Serv. 2d 968 (2000) (vehi-


cle ullfit where tire defect became ap-
Pa eat after car had been driven 6,500 
miles over an 11-month period). 


Dale v King Lincoln-Mercury, 


U C 
C• Rep. Serv. 35 (1984). 


1 


19 , (rey v. Woburn Motors, Inc., 
P. Mass App Div. 78' 29 U.C.C. 


See P. S, . 1228 ( 1980). Ireland v. J.L.'s Auto Sales, 


Inc., 151 Misc. 2d 1019, 574 N.Y.S.2d 
262, 16 U.C.C. Rep. Serv. 2d 82 (J. Ct. 
1991), rev'd, 153 Misc. 2d 721, 582 
N.Y.S.2d 603 (County Ct. 1992) (im-
plied warranty breached in sale of 11 
year old car with 82,000 miles where 
frame rusted through less than four 
months after purchase and could not 
be repaired). 


"For a discussion of proximate 
cause of an element of proof in war-
ranty cases, See § 7:90. 


12Basta v. Riviello, 2 U.C.C. Rep. 
Serv. 718 (Pa. C.P. 1964). 
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§ 9:10 HANDLING AuTOMOBR,, w•R 


how to use the car to overcome the difficulties, it still leafed 
stalled, and eventually became inoperable. Again, the court and 
for the dealer because the customer never intended t ruled 


Y 
W 


anything but a secondhand automobile, the automobile as e 
as sonably fit for the general purpose for which it was sold, the 


customer's brother had inspected it before purchase.  


§ 9:11 —Safety defects and state inspection laws 


Mechanical defects relating to safety render a used automobile 
unmerchantable.' However, a dealer is not necessarily liable for 
latent design defects which he neither knew, nor should have 
known about.' 


Many states require safety inspections of cars from time to 
time. Arguably, failure of a used car to pass the inspection, which 
focuses on lights, brakes, wipers, turn signals, tires and steering, 
renders the car unmerchantable.3 Some states permit cancella-
tion of the sale if the car does not pass inspection within a certain 
time. And if the dealer knows of the inability to pass inspection 
perhaps he commits a deceptive act in selling the car.' 


§ 9:12 Implied warranty of fitness for particular purpose 


Used car sellers may make warranties of fitness the same as 
new car sellers.' Unlike the warranty of merchantability the fit-


[Section 9:11] 


'Testo V. Russ Dunmire 
Oldsmobile, Inc., 16 Wash. App. 39, 
554 P.2d 349, 20 U.C.C. Rep. Sera, 54, 
83 A.L.R.3d 680 (Div. 2 1976) (a four-
year old automobile must be in rea-
sonably safe condition and substan-
tially free of defects which render it 
inoperable). 


'Fuquay v. Revels Motors, Inc., 389 
So. 2d 1238, 30 U.C.C. Rep. Serv. 494 


(Fla. Dist. Ct. App. 1st Dist. 1980) 
(faulty design and placement of gas 
tank which exploded on impact from 
rear; dealer did not breach implied 
warranty). 


3Compare Natale 
Volkswagen, Inc., 92 v' Martin 
402 N.Y.S.2d 156 Misc. 2d 1046, 


Serv. 898 (City Ct.' 1978 (cons Rep' 
N.Y. Veh. & Traf. Law ) (construing 


417 which require cars sold b dealers 
1(a) and 


to bear a valid certificate of inspection 


prior to delivery) with Hummel u. 
Skyline Dodge, Inc., 41 Colo. App. 572, 
589 P.2d 73, 26 U.C.C. Rep. Serv. 46 
(1978) (in dealer to dealer sale, inspec-
tion sticker warranted that car com-
plied with safety criteria on day of 
inspection but not two months later 
when car sold). 


Raymond v. Van Deusen, 183 
Misc. 2d 81 702 N.Y•S.2d 491' 41 
U.C.C. Rep. Serv. 2d 147 (J- Ct• 19 he 
(car was not only inspected by was 
seller under NY regulations but 
also taken to a Mass. State I. vie e 
Station of the plaintiff s choice wh 
it also passed; held, vehicle table 
average quality" and merch 


'§ 9:4. 


[Section 9:121 


'Annotation References. S"1387 of 
ity on implied warranties in 1387 
used motor vehicle, 22 A.L.R. 3d 
§ 5[b]. 
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31 Cal.4th 1255
Supreme Court of California


Harry BONNELL, Plaintiff and Respondent,
v.


MEDICAL BOARD OF CALIFORNIA, Defendant and Appellant.


No. S105798.
|


Dec. 29, 2003.


Synopsis
Background: After Board of Medical Examiners granted Attorney General a 28-day stay of
Board's decision dismissing accusations against physician, the Superior Court of Sacramento
County, No. 00CS01234, James Timothy Ford, J., granted physician's request for administrative
mandamus, and found that Board's order for reconsideration was void as petition was not filed
within 10-day time limit. Board appealed. The Court of Appeal reversed.


[Holding:] The Supreme Court granted board's petition for review, superseding Court of Appeal's
decision. Werdegar, J., held that reconsideration was not filed within time limits.


Reversed.


West Headnotes (9)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
When interpreting a statute the court must discover the intent of the Legislature to give
effect to its purpose, being careful to give the statute's words their plain, commonsense
meaning.


8 Cases that cite this headnote


[2] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Extrinsic Aids to Construction
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Statutes Clarity and ambiguity;  multiple meanings
If the language of a statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary, and it is presumed
the Legislature meant what it said and the plain meaning of the statute governs.


17 Cases that cite this headnote


[3] Statutes Design, structure, or scheme
Statutes Statutory scheme in general
Statutory language is not considered in isolation, but is interpreted as a whole, so as to
make sense of the entire statutory scheme.


12 Cases that cite this headnote


[4] Administrative Law and Procedure Proceedings to obtain
Once petition for reconsideration of agency decision is filed, any stay that is granted can
only be “solely for the purpose of considering the petition” and must be limited to 10
days; provision for maximum 30–day stay “for the purpose of filing an application for
reconsideration” does not also allow 30–day stay to review petitions that have already
been filed. West's Ann.Cal.Gov.Code § 11521(a).


See 9 Witkin, Cal. Procedure (4th ed. (1997) Administrative Proceedings, § 101.


7 Cases that cite this headnote


[5] Statutes Unintended or unreasonable results;  absurdity
Courts avoid any statutory construction that would produce absurd consequences.


2 Cases that cite this headnote


[6] Constitutional Law Wisdom
It is not the Supreme Court's function to inquire into the wisdom of underlying legislative
policy choices of a statute.


2 Cases that cite this headnote


[7] Statutes Plain, literal, or clear meaning;  ambiguity
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When statutory language is clear and unambiguous, resort to the legislative history is
unwarranted.


11 Cases that cite this headnote


[8] Administrative Law and Procedure Particular agencies, officers, and agents,
construction by
Administrative Law and Procedure Health
A purported Medical Board interpretation of statute concerning time limits for filing
petition for reconsideration of an agency decision was not entitled to judicial deference;
Board's interpretation was incorrect in light of the unambiguous language of the statute,
and statute was not a regulation promulgated by the board, but a legislative enactment
applicable to a wide range of administrative agencies.


16 Cases that cite this headnote


[9] Administrative Law and Procedure Deference to Agency in General
The Supreme Court is less inclined to defer to an agency's interpretation of a statute than
to its interpretation of a self-promulgated regulation.


9 Cases that cite this headnote
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Opinion


WERDEGAR, J.


We address in this case the proper interpretation of Government Code section 11521, subdivision
(a) (hereafter section 11521(a)) 1  concerning the length of time a state administrative agency can
stay its decision in order to review a petition for reconsideration once the petition has been filed. In
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this case, the Medical Board of California issued a 28–day stay to review an already filed petition.
The trial court held that section 11521(a) allows a maximum 10–day stay. The Court of Appeal
***534  reversed. We reverse the judgment of the Court of Appeal.


1 All further statutory references are to the Government Code unless otherwise stated.


*1259  FACTUAL AND PROCEDURAL BACKGROUND


The Attorney General, representing the Medical Board of California (the Board), filed charges
of gross negligence, repeated negligent acts, and incompetence against Dr. Harry Bonnell in
connection with two autopsies he performed while serving as chief deputy medical examiner
for San Diego County. A hearing was held before an administrative law judge (ALJ) who
recommended that the Board's accusations be dismissed. The Board adopted the ALJ's decision
on July 12, 2000, ordering that it take effect at 5:00 p.m. on August 11, 2000.


On August 9, 2000, two days before the effective date of the decision, the Attorney General filed a
petition for reconsideration. The next day, the Attorney General filed a request pursuant to section
11521(a) for a stay of the Board's decision in order to give the Board additional time to review
the petition. On August 11, the Board granted a 28–day stay, extending the effective date of the
decision from August 11 to September 8. The order stated the stay was granted “solely for the
purpose of allowing the Board time to review and consider the Petition for Reconsideration.”


Bonnell thereafter filed a timely petition for writ of administrative mandate in the superior court.
While that petition was pending, the Board on September 6 granted the Attorney General's petition
for reconsideration. The next day, the trial court issued an alternative writ of mandate, commanding
the Board to set aside its 28–day stay or to show cause why it should not be set aside.


Following an evidentiary hearing, the trial court held that section 11521(a) allowed the Board to
grant only a maximum 10–day stay to review an already filed petition and that the Board's order
for reconsideration was therefore void for lack of jurisdiction. The Court of Appeal reversed. We
granted Bonnell's petition for review.


DISCUSSION


Section 11521(a), part of the Administrative Procedure Act (APA) (§ 11340 et seq.), authorizes a
state agency to order a reconsideration of its own administrative adjudication. Section 11521(a)
states: “The agency itself may order a reconsideration of all or part of the case on its own motion or
on petition of any party. The power to order a reconsideration shall expire 30 days after the delivery
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or mailing of a decision to respondent, or on the date set by the agency itself as the effective date
of the decision if that date occurs prior to the expiration of the 30–day period or at the termination
of a stay of  **742  not to exceed 30 days which the agency may grant for the purpose of filing
*1260  an application for reconsideration. If additional time is needed to evaluate a petition for
reconsideration filed prior to the expiration of any of the applicable periods, an agency may grant a
stay of that expiration for no more than 10 days, solely for the purpose of considering the petition.
If no action is taken on a petition within the time allowed for ordering reconsideration, the petition
shall be deemed denied.”


Before the enactment of section 11521(a), we recognized that in the absence of statutory authority,
administrative agencies generally lacked the power to order reconsiderations. (Olive Proration etc.
Com. v. Agri. etc. Com. (1941) 17 Cal.2d 204, 209, 109 P.2d 918; Heap v. City of Los Angeles
(1936) 6 Cal.2d 405, 407–408, 57 P.2d 1323.) Section 11521(a) was enacted in 1945 (Stats.1945,
ch. 867, § 1, p. 1634) and amended in 1953 to add the final segment of the second sentence, which
provides for a stay of “not to exceed ***535  30 days which the agency may grant for the purpose
of filing an application for reconsideration” (Stats.1953, ch. 964, § 1, p. 2340). In 1987 the statute
was amended to include the third sentence, providing for a maximum 10–day stay “solely for the
purpose of considering the petition” (Stats.1987, ch. 305, § 1, pp. 1369–1370). Section 11521(a)
applies to the Board. (§§ 11500, subd. (a), 11373.)


The trial court concluded the language in section 11521(a) allowed the Board to grant only a
maximum 10–day stay to review an already filed petition. The Court of Appeal disagreed. Relying
on Koehn v. State Board of Equalization (1958) 166 Cal.App.2d 109, 333 P.2d 125 (Koehn), the
court held that the second sentence in section 11521(a), providing a maximum 30–day stay “for
the purpose of filing an application for reconsideration,” also allowed a 30–day stay to review
petitions that had already been filed.


Koehn, the only case factually analogous to the one before us, was decided almost 30 years
before the 1987 amendment that added to section 11521(a) the provision for a maximum 10–day
stay “solely for the purpose of considering the petition.” In Koehn, the agency decision at issue
was to become effective on September 21. (Koehn, supra, 166 Cal.App.2d at p. 112, 333 P.2d
125.) A petition for reconsideration was filed on September 10, and a 22–day stay was granted
on September 17. (Ibid.) Koehn argued the 22–day stay was unlawful because the petition for
reconsideration had been filed prior to the issuance of the stay and therefore could not qualify
as “a stay for the purpose of filing an application for reconsideration [as provided in section
11521(a)], because such an application was then on file.” (Id. at p. 113, 333 P.2d 125.) In rejecting
the argument, the Koehn court relied upon the rule of statutory construction that “ ‘where the
language of a statute is ... reasonably susceptible of either of two constructions, one which, in its
application, will render it reasonable, fair, and just, ... and another which, in its application, would
be productive of *1261  absurd consequences, the former construction will be adopted.’ ” (Id. at
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pp. 114–115, 333 P.2d 125.) Limiting the maximum 30–day stay to apply only where a petition
for reconsideration had yet to be filed, the court reasoned, “would result in the absurd situation,
that if one desiring reconsideration would withhold filing his petition the board could stay for 30
days the effective date of the decision, but if he filed such petition it could not and would have
to determine his petition before the effective date of the order arrived.” (Id. at p. 114, 333 P.2d
125.) Thus, the “absurdity” consisted in the circumstance that the agency would have less time to
review—and hence would be more likely to deny—the petition of a diligent petitioner than that of
a dilatory one. The court concluded “the [30–day] stay provided for is not just to allow additional
time for the filing of the petition but is also to allow additional time to consider it and to order
reconsideration if deemed advisable. This would necessarily apply to a petition already filed as
well as to one that was to be filed. This is the common sense construction of the statute.” (Ibid.)


The Court of Appeal in the present case determined that the 1987 amendment adding to section
11521(a) the maximum 10–day stay “solely for the purpose of considering the petition” did not
remedy the problem identified in Koehn, but instead supported the **743  Koehn interpretation.
It held that section 11521(a) allows an agency to grant a maximum 30–day stay either to allow a
party to file a petition for reconsideration or to allow an agency to review an already filed petition,
and that the maximum 10–day stay allows an agency an ***536  additional 10 days, if necessary,
to review an already filed petition.


[1]  [2]  [3]  “We begin our discussion with the oft-repeated rule that when interpreting a statute
we must discover the intent of the Legislature to give effect to its purpose, being careful to give the
statute's words their plain, commonsense meaning.” (Kavanaugh v. West Sonoma County Union
High School Dist. (2003) 29 Cal.4th 911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.) In undertaking
this task, we adhere to the guideline that “[i]f the language of the statute is not ambiguous, the
plain meaning controls and resort to extrinsic sources to determine the Legislature's intent is
unnecessary.” (Ibid.) When the statutory language is unambiguous, “ ‘we presume the Legislature
meant what it said and the plain meaning of the statute governs.’ ” (Diamond Multimedia Systems,
Inc. v. Superior Court (1999) 19 Cal.4th 1036, 1047, 80 Cal.Rptr.2d 828, 968 P.2d 539.) Statutory
language is not considered in isolation. Rather, we “instead interpret the statute as a whole, so as
to make sense of the entire statutory scheme.” (Carrisales v. Department of Corrections (1999) 21
Cal.4th 1132, 1135, 90 Cal.Rptr.2d 804, 988 P.2d 1083.)


A. The Language of Section 11521(a) Is Unambiguous
As previously discussed, section 11521(a) specifies the amount of time an administrative agency
has to order a reconsideration of its own *1262  decision and states that if no action is taken
by the agency within the time allowed, the petition is deemed denied. (§ 11521(a); Gamm v.
Board of Medical Quality Assurance (1982) 129 Cal.App.3d 34, 35–36, 181 Cal.Rptr. 23.) The
second sentence of the statute provides the general rule that “[t]he [agency's] power to order a
reconsideration shall expire 30 days after the delivery or mailing of a decision to respondent ....” (§
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11521(a).) The statute then states two exceptions. An agency may, pursuant to the second segment
of the second sentence, shorten the standard 30–day period in which to order a reconsideration
by making its decision effective on a date “prior to the expiration of the 30–day period.” (Ibid.)
Alternatively, pursuant to the third segment of the second sentence, an agency can lengthen its
period to act by making its decision effective “at the termination of a stay of not to exceed 30
days which the agency may grant for the purpose of filing an application for reconsideration” 2


(§ 11521(a)), provided this maximum 30–day stay is granted within the initial 30–day (or less)
period (§ 11519, subd. (a); see Koehn, supra, 166 Cal.App.2d at p. 113, 333 P.2d 125). The third
sentence of section 11521(a) provides that “[i]f additional time is needed to evaluate a petition for
reconsideration” after “the expiration of any of the [three] applicable periods,” a maximum 10–
day stay may be granted.


2 “The power to order reconsideration expires (a) 30 days after delivery or mailing of the
decision to the respondent, (b) on an earlier date on which the decision becomes effective,
or (c) on the termination of a stay of no more than 30 days granted for the purpose of filing
an application for reconsideration.” (9 Witkin, Cal. Procedure (4th ed. 1997) Administrative
Proceedings, § 101, p. 1146.)


[4]  Turning to the question in this case, we find it evident that once a petition for reconsideration
has been filed, an agency may no longer grant the maximum 30–day stay authorized by the second
sentence of section 11521(a); the plain language of the statute dictates that the maximum 30–day
stay is “for the purpose of filing an application for reconsideration.” (§ 11521(a), italics added.)
We agree with Bonnell that once a petition has been filed, ***537  any stay that is granted can
only be “solely for the purpose of considering the petition” (ibid.) and must be limited to 10 days.


Our construction limiting the Board to a 10–day stay for already filed petitions does not, of course,
mean that an administrative agency will always have only 10 days to review a filed petition for
reconsideration. Like the original 30–day (or less) period, the maximum 30–day stay period is not
solely for **744  the purpose of filing a petition. If, for example, the petitioner were to file on the
fifth day of the 30–day stay, the agency would have 25 days remaining to evaluate the petition. If, at
the end of this period, the agency believed it needed additional time to review the petition, it could
grant a maximum 10–day stay. The word “solely,” therefore, which is found in the third sentence
restricting the purpose of the 10–day stay, is presumably omitted *1263  from the last segment of
the second sentence, authorizing a 30–day stay, to enable an agency to begin evaluating a petition
as soon as it is filed. This comports with the language in the third sentence, which indicates that the
maximum 10–day stay is not mandatory, but available “[i]f additional time is needed to evaluate
a petition.” (§ 11521(a).) The third sentence presumes the agency may already have had sufficient
time to evaluate the petition.
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The Attorney General argues that limiting agencies to a 10–day stay for consideration of already
filed petitions will result in the same absurdity recognized in Koehn, supra, 166 Cal.App.2d
109, 333 P.2d 125, in that “[t]he more diligent party is penalized while the more dilatory one is
rewarded.” (See ante, 8 Cal.Rptr.3d at pp. 535–536, 82 P.3d at pp. 742–743.)


[5]  [6]  While “[w]e avoid any construction that would produce absurd consequences” (Flannery
v. Prentice (2001) 26 Cal.4th 572, 578, 110 Cal.Rptr.2d 809, 28 P.3d 860), construing the plain
language of section 11521(a) to allow a maximum 10–day stay for review of already filed petitions
results in no absurdity. In amending section 11521(a) to add the 10–day stay provision, the
Legislature resolved the apparent absurdity identified by the Koehn court. Implicit in the statutory
amendment is a legislative determination that an agency needs, at most, 10 days to review a
petition. This is because, at the extreme, if a party were to file the day before the effective date
or on the last day of a 30–day stay and the agency then granted a 10–day stay, the agency would
have at most 10 days to decide whether to grant the petition. 3  If 10 days is in fact insufficient
time for agency review, or if dilatory parties are accorded some advantage, this “absurdity” is best
addressed by the Legislature. It is not our function to “inquir[e] into the ‘wisdom’ of underlying
policy choices.” (People v. Bunn (2002) 27 Cal.4th 1, 17, 115 Cal.Rptr.2d 192, 37 P.3d 380.) “[O]ur
task here is confined to statutory construction.” (Davis v. KGO–T.V., Inc. (1998) 17 Cal.4th 436,
446, 71 Cal.Rptr.2d 452, 950 P.2d 567.)


3 Of course, the 10–day stay provision has no bearing on the time allowed to decide the merits
of the claims made in a petition for rehearing. (See §§ 11521, subd. (b), 11517.)


B. Legislative Intent
The Attorney General maintains that even if the 1987 amendment to section 11521(a) undermines
the reasoning of Koehn, supra, 166 Cal.App.2d 109, 333 P.2d 125, we should nonetheless adhere
to its holding, because the Legislature presumably was aware of the Koehn interpretation and, by
not altering the second sentence of the statute, acquiesced in it. Applying this rule of construction
is unwarranted ***538  because we have determined the language of section 11521(a) is clear
and unambiguous. (Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 323, 87 Cal.Rptr.2d
423, 981 P.2d 52.)


[7]  *1264  For the same reason we decline to review the legislative history relating to the 1953
amendment adding the 30–day stay provision to section 11521(a) and the 1987 amendment adding
the maximum 10–day stay. We have consistently stated that when statutory language is clear and
unambiguous, resort to the legislative history is unwarranted. (People v. Johnson (2002) 28 Cal.4th
240, 247, 121 Cal.Rptr.2d 197, 47 P.3d 1064; see also Preston v. State Bd. of Equalization (2001)
25 Cal.4th 197, 213, 105 Cal.Rptr.2d 407, 19 P.3d 1148.) We adhere to that position here.
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C. Deference to the Board's Interpretation of Section 11521(a)
[8]  The Attorney General argues that the Board has consistently interpreted section 11521(a) to
allow a maximum 30–day stay for evaluating already filed petitions and contends that the Board's
interpretation is entitled to deference. He cites to a declaration **745  by David T. Thornton, chief
of enforcement for the Board, 4  and directs our attention to a page from the Board's Discipline
Coordination Unit Procedure Manual entitled “Request for MBC Stay.” 5  Even were we to assume
these two items from the record are conclusive proof that the Board has consistently interpreted
section 11521(a) as the Attorney General argues, the purported Board interpretation is not entitled
to judicial deference.


4 Thornton's declaration states: “It is [the Board's] position that section 11521(a) allows for a
30–day stay ... for the purpose of both filing and reviewing a petition for reconsideration....
The ten days is added to the initial stay period.”


5 “MBC” stands for Medical Board of California. The page describes a stay request and
explains that stays “are generally requested ... in order to allow time to prepare and file a
Petition for Reconsideration. The agency can also grant its own stay to allow time to consider
a Petition for Reconsideration.... [¶] ... [¶] An additional 10 day stay may be granted solely
to allow the voting body sufficient time to vote on the matter.” The Attorney General posits
that because the text describing the 10–day stay appears in a lower, separate paragraph on
the page in the manual, the Board necessarily believed the 30–day stay applied to already
filed petitions.


We addressed the issue of judicial deference to administrative agency statutory interpretation in
Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 78 Cal.Rptr.2d 1, 960
P.2d 1031 (Yamaha). In Yamaha, the Court of Appeal had determined a State Board of Equalization
publication represented the dispositive interpretation of Revenue and Taxation Code section 6008
et seq. (Yamaha, supra, at pp. 5–6, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) In reversing and remanding,
we acknowledged that while “agency interpretation of the meaning and legal effect of a statute
is entitled to consideration and respect by the courts” (id. at p. 7, 78 Cal.Rptr.2d 1, 960 P.2d
1031), “agency interpretations are not binding or ... authoritative” (id. at p. 8, 78 Cal.Rptr.2d
1, 960 P.2d 1031). “Courts must, in short, independently judge the text of [a] statute....” (Id. at
p. 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) We determined that the weight accorded to an agency's
interpretation is “fundamentally situational” (id. at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 1031, italics
*1265  omitted) and “turns on a legally informed, commonsense assessment of [its] contextual
merit” (id. at p. 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031). Yamaha set down a basic framework of
factors as guidance and concluded that the degree of deference accorded should be dependent in
***539  large part upon whether the agency has a “ ‘comparative interpretative advantage over
the courts' ” and on whether it has arrived at the correct interpretation. (Id. at p. 12, 78 Cal.Rptr.2d
1, 960 P.2d 1031.)
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[9]  Applying these basic principles of judicial review, our deference is unwarranted here. The
Board's interpretation is incorrect in light of the unambiguous language of the statute. We do not
accord deference to an interpretation that is “ ‘clearly erroneous.’ ” (People ex rel. Lungren v.
Superior Court (1996) 14 Cal.4th 294, 309, 58 Cal.Rptr.2d 855, 926 P.2d 1042; Yamaha, supra,
19 Cal.4th at p. 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) Furthermore, section 11521(a) is not a
regulation promulgated by the Board, but a legislative enactment applicable to a wide range of
administrative agencies. We are less inclined to defer to an agency's interpretation of a statute than
to its interpretation of a self-promulgated regulation. (Yamaha, supra, at p. 12, 78 Cal.Rptr.2d 1,
960 P.2d 1031.) Nor does the Board have any particular expertise in interpreting widely applicable
administrative adjudication statutes. (Ibid.; see California Advocates for Nursing Home Reform v.
Bontá  (2003) 106 Cal.App.4th 498, 505–506, 130 Cal.Rptr.2d 823 [declining to accord deference
to regulations promulgated by the Dept. of Health Services pursuant to the APA].) While the Board
is generally required to adhere to the provisions of the APA (Bus. & Prof.Code, § 2230), this
responsibility is incidental to its primary duty to carry out disciplinary actions against members
of the medical profession (id., § 2004).


In sum, we agree with Bonnell that section 11521(a) is unambiguous and allows a maximum 10–
day stay for agency review of an already filed petition for reconsideration. As a result, the Board's
decision to order a reconsideration is void for lack of jurisdiction. **746  (American Federation
of Labor v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1042, 56 Cal.Rptr.2d 109,
920 P.2d 1314 [“An administrative agency must act within the powers conferred upon it by law
and may not act in excess of those powers.... Actions exceeding those powers are void”]; Ginns
v. Savage (1964) 61 Cal.2d 520, 525, 39 Cal.Rptr. 377, 393 P.2d 689 [agency's power to order
reconsideration expires on the date set as the effective date of the decision].)


*1266  DISPOSITION


The judgment of the Court of Appeal is reversed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, BROWN, and MORENO, JJ.


All Citations


31 Cal.4th 1255, 82 P.3d 740, 8 Cal.Rptr.3d 532, 03 Cal. Daily Op. Serv. 11,170, 2003 Daily
Journal D.A.R. 14,091
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13 Cal.5th 662
Supreme Court of California.


BRENNON B., Petitioner,
v.


The SUPERIOR COURT OF CONTRA COSTA COUNTY, Respondent;
West Contra Costa Unified School District et al., Real Parties in Interest.


S266254
|


August 4, 2022


Synopsis
Background: Student's guardian brought on student's behalf action against public school district,
alleging disability discrimination under the Unruh Civil Rights Act. The Superior Court, Contra
Costa County, No. MSC1601005, Charles Treat, J., sustained school district's demurrer. Student
petitioned for a writ of mandate. After denying student's request for dismissal due to case's
settlement, the Court of Appeal, 57 Cal.App.5th 367, 271 Cal.Rptr.3d 320, denied petition. Student
petitioned for review, which was granted despite case's settlement.


Holdings: The Supreme Court, Groban, J., held that:


[1] school district was not a “business establishment” under the Unruh Act when it provided
educational services to student, and


[2] violations of the federal Americans with Disabilities Act (ADA) by business establishments
are actionable under the Unruh Act, but any violation of the ADA by any person or entity is not
also a violation of the Unruh Act.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; Petition for Writ of Mandate;
Demurrer to Complaint.
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West Headnotes (12)


[1] Statutes Purpose and intent
When a court interprets a statute, its fundamental task is to determine the Legislature's
intent so as to effectuate the law's purpose.


2 Cases that cite this headnote


[2] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
When interpreting a statute, a court first examines the language, giving it a plain and
commonsense meaning.


[3] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Relation to plain, literal, or clear meaning;  ambiguity
If statutory language is clear, courts must generally follow its plain meaning unless a literal
interpretation would result in absurd consequences the Legislature did not intend.


3 Cases that cite this headnote


[4] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.


2 Cases that cite this headnote


[5] Statutes Construction based on multiple factors
When interpreting a statute, a court considers the statute's portions in the context of the
entire statute and the statutory scheme of which it is a part, giving significance to every
word, phrase, sentence, and part of an act in pursuance of the legislative purpose.


1 Case that cites this headnote


[6] Civil Rights Place of business or public resort
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The scope of the Unruh Civil Rights Act's provision that it applies to “all business
establishments of every kind whatsoever” is limited to entities acting as private business
establishments. Cal. Civ. Code § 51(b).


5 Cases that cite this headnote


[7] Civil Rights Place of business or public resort
To be a “business establishment” so as to be subject to the Unruh Civil Rights Act, an entity
must effectively operate as a business or a commercial enterprise or engage in behavior
involving sufficient businesslike attributes. Cal. Civ. Code § 51(b).


2 Cases that cite this headnote


[8] Courts Decisions of United States Courts as Authority in State Courts
Federal decisional authority is neither binding nor controlling in matters involving state
law.


[9] Civil Rights Discrimination by reason of handicap, disability, or illness
Public school district was not a “business establishment” under the Unruh Civil Rights Act
when it provided educational services to high school student who was developmentally
disabled and who alleged that he was repeatedly sexually assaulted by other students and
by a staff member. Cal. Civ. Code § 51(b); Cal. Educ. Code § 201.


4 Cases that cite this headnote


[10] Civil Rights Handicap, Disability, or Illness
Civil Rights Place of business or public resort
Violations of the ADA by business establishments are actionable under the Unruh Civil
Rights Act's provision that any violation of the ADA is also a violation of the Unruh Act,
but any violation of the ADA by any person or entity is not also a violation of the Unruh
Act. Americans with Disabilities Act of 1990 § 2, 42 U.S.C.A. § 12101 et seq.; Cal. Civ.
Code § 51(f).


6 Cases that cite this headnote


[11] Statutes Superfluousness
Courts seek to avoid statutory interpretation that renders any language surplusage.
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[12] Appeal and Error Mootness
When reviewing rulings on student's claims of disability discrimination under the Unruh
Civil Rights Act against public school district, the Supreme Court would not decide
whether student could amend his second amended complaint; the parties had settled the
case, and thus that question had become entirely theoretical. Cal. Const. art. 3, § 1; Cal.
Const. art. 6, § 10; Cal. Civ. Code §§ 51(b), 51(f).


**973  ***361  First Appellate District, Division One, A157026, Contra Costa County Superior
Court, MSC1601005, Charles S. Treat, Judge
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Opinion


Opinion of the Court by Groban, J.


***362  *668  Brennon B. is a young man with developmental disabilities; when he was a
teenager, he was a special-education student at De Anza High School in the West Contra Costa
Unified School District (the District). Brennon alleges that during his time there, he was repeatedly
sexually assaulted by other **974  students and by a school-district staff member. In 2016,
his guardian sued the District on his behalf, asserting various claims arising out of Brennon's
experiences at De Anza High School; those claims included allegations the District had violated
the Unruh Civil Rights Act (Civ. Code, § 51; the Unruh Civil Rights Act or the Act).


The question before us is whether a plaintiff who asserts such claims can hold a public school
district liable under the Act and thus avail him- or herself of the enhanced remedies — particularly
statutory penalties and attorney fees — it makes available. For the reasons set forth below, we
hold that Unruh Civil Rights Act liability is not available in such circumstances. ***363  *669
Accordingly, the judgment of the Court of Appeal denying Brennon's petition for writ of mandate
is affirmed.


The statutory text of the Act, its purpose and history, and our prior caselaw all indicate that public
schools, as governmental entities engaged in the provision of a free and public education, are
not “business establishments” within the meaning of the Act. (Civ. Code, § 51, subd. (b).) To
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the contrary, they make clear that the Act was not enacted to reach this type of state action.
Accordingly, we conclude that the District was not a “business establishment” for purposes of the
Unruh Civil Rights Act under the circumstances alleged here.


We must also reject Brennon's alternative argument that he can nonetheless avail himself of the
Act's enhanced remedies either because of a 1992 amendment to the Unruh Civil Rights Act or
because of a 1998 amendment to the Education Code. First, Brennon contends that public school
districts can be sued under the Unruh Civil Rights Act because violations of the federal Americans
with Disabilities Act (the ADA) were made actionable pursuant to the 1992 amendment. This
contention is foreclosed by the language and legislative history of the 1992 amendment, which
contains no indication that incorporation of the ADA was intended to broaden the reach of the
Unruh Civil Rights Act in the way Brennon contends. The argument is also at odds with our prior
decisions and in tension with the structure of other antidiscrimination statutes. Second, there is
nothing in the language or legislative history of the 1998 Education Code amendment to suggest
that it entitles Brennon to relief under the Unruh Civil Rights Act. We do not believe the Legislature
— in either instance — would have made such a significant change to the scope of the Act without
clear language in the statutory text and without any discussion of such a change in the legislative
history.


As we have done previously, “[w]e emphasize ... that our resolution of the legal issue[s] before us
does not turn upon our personal views as to the wisdom or morality of the [laws and policies at
issue in this case]. Instead, our task involves ... question[s] of statutory interpretation.” (Warfield
v. Peninsula Golf & Country Club (1995) 10 Cal.4th 594, 598, 42 Cal.Rptr.2d 50, 896 P.2d 776
(Warfield); see also Curran v. Mount Diablo Council of the Boy Scouts (1998) 17 Cal.4th 670, 672,
72 Cal.Rptr.2d 410, 952 P.2d 218 (Curran) [similar].) Discrimination in schools is pernicious, and
its elimination requires the availability of legal tools that are both practical and powerful. At the
same time — through the Education Code, the antidiscrimination components of the Government
Code, and various other constitutional and statutory provisions — the Legislature has enacted laws
that prohibit discrimination and make remedies available to those whose rights have been *670
violated. (See, e.g., Ed. Code, § 200 et seq.; Gov. Code, § 11135; 42 U.S.C. § 1983; 20 U.S.C. §
1681 et seq.; 42 U.S.C. § 12131 et seq.)


The dispute here is not about whether Brennon and other plaintiffs who prove discrimination are
entitled to relief — they clearly are. (See Brennon B. v. Superior Court (2020) 57 Cal.App.5th
367, 370, 271 Cal.Rptr.3d 320 (Brennon B.) [discussing antidiscrimination laws to which public
school districts are subject].) This case is about whether Brennon and other putative plaintiffs
are entitled to pursue the specific remedies made available under the Unruh Civil Rights Act.
Brennon and supporting amici curiae argue that the availability of such relief is important because
it entitles successful plaintiffs to statutory penalties for each and every discriminatory offense
***364  — up to a **975  maximum of three times the amount of actual damage and in no
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case less than $4,000. 1  It would also entitle plaintiffs to attorney fees, which, in matters of this
degree of complexity, can be considerable. Brennon and several amici curiae also argue that these
heightened penalties are — for policy reasons — the most effective means of vindicating the
rights of disabled students in California. They assert that these remedies encourage disabled people
to assert their rights, deter institutions from engaging in discrimination, and help to incentivize
lawyers to litigate discrimination claims. In response, the District and its supporting amici curiae
assert that subjecting public school districts to the heightened remedies made available by the Act
would — in light of school districts’ already strained and limited budgets — undermine districts’
ability to deliver high quality education for their students. The District also underscores that, even
without Unruh Civil Rights Act protection, there are many other statutes prohibiting discrimination
that enable students to obtain appropriate relief.


1 The District argues that even if the Unruh Civil Rights Act applies, treble damages would
not be available against a public-entity defendant. We need not decide that issue here.


Again, the policy question of whether to make the Act's enhanced remedies available in this
context, and how to weigh the various competing interests at stake, is a decision that only the
Legislature can make. The task before us today is one of statutory interpretation.


I.


A.


Brennon has autism, low verbal skills, and mental and cognitive impairment. Throughout the
time in question (during which Brennon was a teenager), his mental and emotional capacity was
equivalent to that of a six- to *671  seven-year-old child. 2  From 2012 to 2016, he was enrolled
at De Anza High School in the West Contra Costa Unified School District as a special-education
student with an individualized education plan (IEP). While there, he required a heightened level
of supervision to protect him from sexual assault.


2 Because this action arises from a writ petition challenging the trial court's order sustaining
a demurrer, we take the facts as they are stated in Brennon's second amended complaint.
(Beacon Residential Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th
568, 571, 173 Cal.Rptr.3d 752, 327 P.3d 850.)


In 2012, Brennon was sexually assaulted in the school restroom by another student; that student
was unsupervised at the time of the assault despite the fact his own IEP required he be supervised
while in the restroom. Thereafter, Brennon's IEP was amended to require continuous supervision
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while on campus. Brennon sued the District as a result of this incident and obtained a judgment
against it. In 2013, Brennon reported that he had been kissed while on the school bus by another
student, and Brennon's IEP was again amended to require supervision on the bus. Despite this
requirement, in 2014, Brennon was again forcibly kissed by the same student after Brennon's
assigned supervisor left him unsupervised on the bus.


Additionally, an aide assigned by the District to supervise Brennon at school sexually assaulted
Brennon on at least four occasions between 2012 and 2014. On these occasions, the aide forced
Brennon to orally copulate him. The aide ultimately confessed to police and was charged with
multiple felonies. In 2015, Brennon was sexually and physically assaulted by fellow ***365
students on three occasions when he was left unsupervised on campus.


In July 2015, Brenda B. — Brennon's guardian — filed a claim on his behalf under Government
Code sections 900 to 915.4, the statutes authorizing claims against public entities. The District
denied the claim, and shortly thereafter, Brennon commenced the instant litigation against the
District and several individual staff members. The operative complaint alleges causes of action for:
negligence; negligent hiring and supervision; intentional infliction of emotional distress; violation
of the right to petition; and violation of the Unruh Civil Rights Act. As is relevant here, the District
demurred to the Unruh Civil Rights Act cause of action on the **976  ground that the District was
not a “business establishment” within the meaning of the Act. The trial court agreed and sustained
the District's demurrer to that cause of action without leave to amend.


Brennon filed an original petition for writ of mandate in the Court of Appeal. The court issued an
order to show cause. After the matter was set for oral argument, Brennon informed the Court of
Appeal that the case had *672  settled and requested dismissal of the petition. That request was
denied, and the matter proceeded to argument. Thereafter, the Court of Appeal issued a published
opinion, concluding that the trial court had not erred; it denied the petition for writ of mandate,
and Brennon petitioned this court for review. Despite the fact that the parties had already settled,
we granted review to decide two issues of continued statewide importance: (1) whether a public
school district is a “business establishment” for purposes of the Unruh Civil Rights Act (or, if not,
whether Unruh Civil Rights Act remedies are still available because they have been incorporated
into the relevant provisions of the Education Code); and (2) even if a school district is not a business
establishment, whether it can nevertheless be sued under the Unruh Civil Rights Act where the
alleged discriminatory conduct is actionable under the Americans with Disabilities Act (42 U.S.C.
§ 12101 et seq.).


B.
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As noted above, the Unruh Civil Rights Act is codified at section 51 of the Civil Code. 3  (See
Civ. Code, § 51, subd. (a).) The questions raised by this case implicate two of its provisions.
First, subdivision (b) of section 51 reads: “All persons within the jurisdiction of this state are free
and equal, and no matter what their sex, race, color, religion, ancestry, national origin, disability,
medical condition, genetic information, marital status, sexual orientation, citizenship, primary
language, or immigration status are entitled to the full and equal accommodations, advantages,
facilities, privileges, or services in all business establishments of every kind whatsoever.” (Id. §
51, subd. (b), italics added.) Second, subdivision (f) of section 51 states: “A violation of the right
of any individual under the federal Americans with Disabilities Act of 1990 (Public Law 101-336)
shall also constitute a violation of this section.” (Id. § 51, subd. (f).) Brennon contends that the
phrase “business establishments” in subdivision (b) encompasses public school districts, and that
— even if it does not — the addition of subdivision (f) makes public school districts liable under
the Unruh Civil Rights Act when they violate the ADA.


3 All further unspecified citations are to the Civil Code.


As discussed below, the Unruh Civil Rights Act was enacted by the Legislature in 1959 in
“response to a number of appellate court decisions that had concluded that the then-existing public
accommodation ***366  statute did not apply to” various private businesses. (Curran, supra,
17 Cal.4th at p. 687, 72 Cal.Rptr.2d 410, 952 P.2d 218.) The new legislation was intended “to
revise and expand the scope of the then-existing version of section 51.” (Ibid.) The Act has been
amended several times since then, most notably — for purposes of this case — in 1992, when
“the Legislature amended section 51 to, among other changes, add the paragraph that became
subdivision (f), specifying that ‘[a] violation of the *673  right of any individual under the
Americans with Disabilities Act of 1990 (Public Law 101-336) shall also constitute a violation of
this section.’ ” (Munson v. Del Taco, Inc. (2009) 46 Cal.4th 661, 668, 94 Cal.Rptr.3d 685, 208 P.3d
623 (Munson), citing Stats. 1992, ch. 913, § 3, p. 4284; Stats. 2000, ch. 1049, § 2.)


In addition, Brennon contends this case also implicates a provision of the Education Code,
specifically subdivision (g) of section 201. Section 201 of the Education Code was first enacted
in 1982. It was later amended in 1998, when the Legislature added — among other things —
subdivision (g), a paragraph explaining the Legislature's preferred interpretation of the statute.
(See Stats. 1998, ch. 914, § 5, subd. (g).) Subdivision (g) of Education Code section 201 provides:
“It is the intent of the Legislature that this chapter shall be interpreted as consistent with ... the
Unruh Civil Rights Act ..., except **977  where this chapter may grant more protections or impose
additional obligations, and that the remedies provided herein shall not be the exclusive remedies,
but may be combined with remedies that may be provided by the above statutes.” (Ed. Code, §
201, subd. (g).) Brennon contends that — even if he cannot hold the District liable under the Unruh
Civil Rights Act itself — he can seek the Act's enhanced remedies because subdivision (g) of
Education Code section 201 makes those remedies available for violations of the Education Code.
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II.


A.


[1]  [2]  [3]  [4]  [5] “ ‘When we interpret a statute, “[o]ur fundamental task ... is to determine the
Legislature's intent so as to effectuate the law's purpose. We first examine the statutory language,
giving it a plain and commonsense meaning. ... If the language is clear, courts must generally
follow its plain meaning unless a literal interpretation would result in absurd consequences
the Legislature did not intend. If the statutory language permits more than one reasonable
interpretation, courts may consider other aids, such as the statute's purpose, legislative history, and
public policy.” [Citation.] “Furthermore, we consider portions of a statute in the context of the
entire statute and the statutory scheme of which it is a part, giving significance to every word,
phrase, sentence, and part of an act in pursuance of the legislative purpose.” ’ ” (City of San Jose
v. Superior Court (2017) 2 Cal.5th 608, 616–617, 214 Cal.Rptr.3d 274, 389 P.3d 848 (City of San
Jose), quoting Sierra Club v. Superior Court (2013) 57 Cal.4th 157, 165–166, 158 Cal.Rptr.3d
639, 302 P.3d 1026.)


*674  1.


With respect to Brennon's primary argument, the statutory text at issue is the phrase “all business
establishments of every kind whatsoever” as it appears in the Unruh Civil Rights Act. (Civ. Code,
§ 51, subd. (b).) As noted above, we begin by giving this phrase its “ ‘plain and commonsense
meaning’ ” as it is understood “ ‘in the context of the statutory framework as a whole.’ ” (City of
San Jose, supra, 2 Cal.5th 608 at p. 616, 214 Cal.Rptr.3d 274, 389 P.3d 848.)


***367  We find that Brennon's proposed reading does not fit easily with the statutory text. The
everyday meaning of “business establishments” — even with the statute's expansive “of every kind
whatsoever” clause — conveys reference to commercial entities, those whose principal mission
is the transactional sale of goods or services. The Oxford English Dictionary identifies “the most
common sense” of “business” as “[t]rade and all activity relating to it, esp. considered in terms
of volume or profitability; commercial transactions, engagements, and undertakings regarded
collectively; an instance of this.” (Oxford English Dict. (3d ed. 2022) <https://www.oed.com/view/
Entry/25229> [as of June 21, 2022]. 4 ) Merriam-Webster defines “business” as “a usu. commercial
or mercantile activity engaged in as a means of livelihood”; “a commercial or sometimes an
industrial enterprise”; “dealings or transactions esp. of an economic nature.” (Merriam-Webster's
Collegiate Dict. (11th ed. 2014) p. 167.) A public school district engaged in the task of educating
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its students does not easily fit within these definitions. We do not dispute that a school district
provides a service to members of the public, as Brennon argues, but a school district's provision of
public education is not generally understood as being carried out in the commercial, transactional
manner that is characteristic of a “business establishment.”


4 This internet citation is archived by year, docket number and case name at <http://
www.courts.ca.gov/38324.htm>.


Nonetheless, our prior cases counsel that “the reach of section 51 cannot be determined invariably
by reference to the apparent ‘plain meaning’ of the term ‘business establishment.’ ” (Warfield,
supra, 10 Cal.4th at p. 616, 42 Cal.Rptr.2d 50, 896 P.2d 776; see also Curran, supra, 17 Cal.4th
at p. 693, 72 Cal.Rptr.2d 410, 952 P.2d 218 [quoting Warfield].) Instead, some entities that would
not ordinarily “be thought of as ... ‘traditional’ **978  business establishment[s]” should be
considered business establishments for purposes of the Unruh Civil Rights Act. (Warfield, at p.
616, 42 Cal.Rptr.2d 50, 896 P.2d 776.) And more generally, whether or not an entity is “generally
thought of as a traditional business establishment is not, in itself, necessarily determinative of
whether such an entity falls within the aegis of the act.” (Ibid.) Thus, our precedent urges us to
look beyond the statutory language to “the purpose and history of *675  section 51” in order to
determine whether “the Legislature intended the statute to apply to the conduct of the entit[y] at
issue” here. (Ibid.)


2.


The purpose and legislative history of the Unruh Civil Rights Act — and its predecessor statute —
make clear that the focus of the Act is the conduct of private business establishments. These laws
were originally enacted in response to limitations placed by the U.S. Supreme Court on the federal
government's ability to pass laws targeting the conduct of private entities; the actions of state actors
were not the focus of the state's first public accommodations laws or of the Unruh Civil Rights Act.


With respect to coverage of public school districts specifically, during the legislative process
that led to the enactment of the Act, the Legislature progressively narrowed the kinds of schools
to which it might have applied and eventually eliminated any reference to schools altogether;
viewed in the context of the legislative history as a whole, this evolution suggests ***368  the
Legislature did not intend the Act to subject public school districts to liability for claims such as
those raised here. Instead, the catchall phrase appearing in the final version of the legislation —
“all business establishments of every kind whatsoever” — covers entities engaged in the kinds
of commercial transactions characteristic of “business establishments”; it cannot be stretched to
reach a state actor “carry[ing] out the state's constitutionally mandated duty to provide a system
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of public education.” (Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164, 1195, 48
Cal.Rptr.3d 108, 141 P.3d 225 (Wells).)


The roots of the modern-day Unruh Civil Rights Act go back to the late 1800s. (Warfield, supra,
10 Cal.4th at pp. 607–608, 42 Cal.Rptr.2d 50, 896 P.2d 776.) In 1883, the U.S. Supreme Court
“invalidated the first federal public accommodation statute.” (Id. at p. 607, 42 Cal.Rptr.2d 50, 896
P.2d 776.) That statute had prohibited private entities from discriminating on the basis of race when
operating “accommodations, advantages, facilities, and privileges of inns, public conveyances on
land or water, theatres, and other places of public amusement.” (Civil Rights Cases (1883) 109
U.S. 3, 9, 3 S.Ct. 18, 27 L.Ed. 835.) The court held the statute was invalid under the Fourteenth
Amendment because it targeted the actions of private persons, rather than state actors. (Id. at
pp. 10–11, 3 S.Ct. 18.) The court explained: “It is State action of a particular character that is
prohibited. Individual invasion of individual rights is not the subject-matter of the [Fourteenth
Amendment].” (Id. at p. 11, 3 S.Ct. 18.) It was therefore for state legislatures, not Congress, to
enact laws regulating the conduct of non-state actors. (Id. at p. 13, 3 S.Ct. 18.) In response to the
Supreme Court's decision, “California joined a number of other states in enacting its own initial
public accommodation statute, the statutory predecessor of ... section 51 [of the Civil Code]” *676
(Warfield, supra, 10 Cal.4th at pp. 607–608, 42 Cal.Rptr.2d 50, 896 P.2d 776, citing Stats. 1897,
ch. 108, § 2, p. 137), which applied to all “places of public accommodation or amusement” (id.
at p. 608, 42 Cal.Rptr.2d 50, 896 P.2d 776).


As the Court of Appeal below noted after reviewing this history, “nothing in the historical context
from which the Unruh Act emerged suggests the state's earlier public accommodation statutes
were enacted to reach ‘state action.’ And there is [substantial] authority to the contrary — that
these statutes were enacted to secure within our state law the prohibition against discrimination
by privately owned services and enterprises the United States Supreme Court referenced in the
Civil Rights Cases and which the common law had already begun to recognize through the public
service doctrine.” ( **979  Brennon B., supra, 57 Cal.App.5th at p. 372, 271 Cal.Rptr.3d 320,
citing Curran, supra, 17 Cal.4th at pp. 686–687, 72 Cal.Rptr.2d 410, 952 P.2d 218; Warfield, supra,
10 Cal.4th at pp. 607–608, 42 Cal.Rptr.2d 50, 896 P.2d 776; Horowitz, The 1959 California Equal
Rights in “Business Establishments” Statute — A Problem in Statutory Application (1960) 33
So.Cal. L.Rev. 260, 281 (hereafter Horowitz) [“[i]t was clear that in [former] [Civil Code] Sections
51 and 52 the Legislature enacted a principle creating a right not to be discriminated against on
grounds of race in some, but not all, relationships between private persons”].)


As time went on, however, the efficacy of California's early public accommodations law was
curtailed by “lower appellate courts [that] used the principle ejusdem generis to limit the law's
reach.” (Isbister v. Boys' Club of Santa Cruz, Inc. (1985) 40 Cal.3d 72, 78, 219 Cal.Rptr. 150, 707
P.2d 212 (Isbister).) Following a series of restrictive ***369  judicial decisions in the 1950s (which
occurred despite ongoing legislative expansion of the law's coverage), the Legislature enacted
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the Unruh Civil Rights Act in 1959 “out of concern that the courts were construing the ... public
accommodations statute [of that time] too strictly.” (Ibid.; see also id. at pp. 78–79, 219 Cal.Rptr.
150, 707 P.2d 212 [noting legislative “additions to the list of covered facilities” and citing Reed
v. Hollywood Professional School (1959) 169 Cal.App.2d Supp. 887, 890, 338 P.2d 633 [private
school not covered]; Coleman v. Middlestaff (1957) 147 Cal.App.2d Supp. 833, 834–836, 305 P.2d
1020 [dentist's office not covered]; Long v. Mountain View Cemetery Assn. (1955) 130 Cal.App.2d
328, 329, 278 P.2d 945 [private cemetery not covered]].) The intention behind the 1959 legislation
was “to revise and expand the scope of the then-existing version of section 51.” (Warfield, supra,
10 Cal.4th at p. 608, 42 Cal.Rptr.2d 50, 896 P.2d 776.)


The bill that ultimately became the Unruh Civil Rights Act was introduced in January 1959.
(Assem. Bill No. 594 (1959 Reg. Sess.) (Assembly Bill 594), as introduced Jan. 21, 1959.) As
initially drafted, Assembly Bill 594 mentioned schools as one of the numerous entities covered by
the bill. (Ibid.) However, as chronicled by the Court of Appeal below, the bill subsequently *677
underwent a series of amendments, which ultimately eliminated reference to schools altogether.
(Brennon B., supra, 57 Cal.App.5th at pp. 375–377, 271 Cal.Rptr.3d 320; see also Curran, supra,
17 Cal.4th at p. 687, fn. 13, 72 Cal.Rptr.2d 410, 952 P.2d 218; Horowitz, supra, 33 So.Cal.
L.Rev. at pp. 265–270 [tracing the progression of the amendments and describing the legislation's
“narrowing”].)


More specifically, the language in the first version of the bill included “schools” without any
qualification of that word. (Brennon B., supra, 57 Cal.App.5th at p. 374, 271 Cal.Rptr.3d 320.)
However, each subsequent amendment narrowed the group of schools to which the law would
apply. (Id. at pp. 375–377, 271 Cal.Rptr.3d 320.) “Schools” first became “all schools of every kind
whatsoever, except those schools organized for the purpose of, and which practice, the furthering
of a specific sectarian religious belief” (id. at p. 375, 271 Cal.Rptr.3d 320), which then became
“all schools of every kind whatsoever, except those schools organized for the purpose of, and
which practice, the furthering of a specific sectarian religious belief, insofar as the facilities of any
such school so organized and following such practice are made available primarily to persons who
subscribe to such belief” (id. at p. 376, 271 Cal.Rptr.3d 320, italics omitted), which in turn became
“all schools which primarily offer business or vocational training” (ibid.). In the final version of
the bill, any reference to schools was removed, and the legislation simply referred to “all business
establishments of every kind whatsoever.” (Id. at p. 377, 271 Cal.Rptr.3d 320, citing Horowitz,
supra, 33 So.Cal. L.Rev. at pp. 269–270 & fn. 37.)


Brennon contends the breadth of the phrase “all business establishments of every kind
whatsoever” (Civ. Code, § 51, subd. (b)) indicates the Legislature intended the Act to cover public
schools, despite removal of the reference to schools in the final version of the bill. However, a
better reading of the bill's legislative history is that the Legislature ultimately decided not to include
school districts — which are not typically understood as “business establishments” — within the
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ambit of the legislation. Our reading is **980  supported by the fact that “the prior versions of
the bill reflect a progressive narrowing of the legislation's applicability to ‘schools’ ” before the
reference to schools was completely eliminated. ( ***370  Brennon B., supra, 57 Cal.App.5th at
p. 378, 271 Cal.Rptr.3d 320.) In fact, “the category of schools to which the penultimate version
of the legislation applied would not have included any public grammar schools or even public
secondary schools.” (Ibid.) Moreover, these changes to potential coverage of schools continued,
all while the phrase “all business establishments of every kind whatsoever” remained untouched.
We conclude that this history, on the whole, is at odds with Brennon's preferred interpretation.


[6] Brennon's argument is not salvaged by the fact that the phrase “business establishments”
should be understood “in the broadest sense reasonably possible.” ( *678  Burks v. Poppy
Construction Co. (1962) 57 Cal.2d 463, 468, 20 Cal.Rptr. 609, 370 P.2d 313 (Burks).) We have
previously explained that the Unruh Civil Rights Act applies only where an entity's “activities
reasonably could be found to constitute a business establishment.” (Warfield, supra, 10 Cal.4th
at p. 615, 42 Cal.Rptr.2d 50, 896 P.2d 776, italics added.) Nothing “suggests that the term ‘all
business establishments of every kind whatsoever’ was intended to encompass all of the entities
or activities listed in the initial bill.” (Ibid.) While the phrase “all business establishments of every
kind whatsoever” must be interpreted as broadly as reasonably possible, its scope remains limited
to entities acting as private business establishments.


In addition, the Legislature is capable of bringing government entities within the scope of specific
legislation when it intends to do so, and it has done so with other antidiscrimination legislation.
(See, e.g., Wells, supra, 39 Cal.4th at pp. 1190–1191, 48 Cal.Rptr.3d 108, 141 P.3d 225 [discussing
application of the Fair Employment and Housing Act (FEHA) to public entities].) In the context
of the Unruh Civil Rights Act, however, “the statutory list of [covered entities] contains no words
or phrases most commonly used to signify public school districts, or, for that matter, any other
public entities or governmental agencies.” (Id. at p. 1190, 48 Cal.Rptr.3d 108, 141 P.3d 225.) The
Act does not — as does FEHA, for example — define the covered entities to include “the state or
any political or civil subdivision of the state, and cities.” (Gov. Code, § 12926, subd. (d).) As we
have previously explained, “[t]he specific enumeration of state and local governmental entities in
one context [such as the Fair Employment and Housing Act], but not in the other [here, the Unruh
Civil Rights Act], weighs heavily against a conclusion” that the coverage provisions should be
understood as identical. (Wells, at p. 1190, 48 Cal.Rptr.3d 108, 141 P.3d 225.) That is especially true
where, as here, the statutes’ coverage provisions were drafted by the very same Legislature during
the same legislative session; the legislative history is, thus, strong evidence that the Legislature
crafted language for FEHA to explicitly cover governmental entities, while simultaneously crafting
language for the Unruh Civil Rights Act that sets forth different coverage. 5


5 Although not drafted during the same legislative session as the Unruh Civil Rights Act and
FEHA, other statutes further demonstrate that the Legislature knows how to use language
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to specifically prohibit discrimination by public schools. (See, e.g., Ed. Code, § 200 [noting
that “[i]t is the policy of the State of California to afford all persons in public schools ...
equal rights, and opportunities in the educational institutions of the state”]; Gov. Code, §
11135, subd. (a) [“[n]o person in the State of California shall ... be unlawfully subjected to
discrimination under ... any program or activity that is conducted, operated, or administered
by the state or by any state agency, is funded directly by the state, or receives any financial
assistance from the state”].)


***371  This history shows that the Unruh Civil Rights Act is focused on the actions of
private actors. Its predecessor statute was enacted in response to the curtailment of the federal
government's ability to legislate on the conduct *679  of private entities, and we find nothing
in the legislative history of the Act to indicate that it drastically expanded California's public
accommodation law by imposing liability on public entities, such that it would cover the conduct
challenged here. For the reasons discussed above, we reject the contention that the mere inclusion
of “schools” in **981  earlier versions of the bill establishes that public schools are business
establishments under the Act. To the contrary, we conclude that, in passing the Unruh Civil Rights
Act, the Legislature enacted a law directed at entities operating as private businesses. 6


6 Amici curiae on behalf of Brennon contend that a 2015 law shows that the Unruh Civil
Rights Act does cover public schools. That year, the Legislature enacted Assembly Bill 302,
which requires schools to provide lactation accommodations to students. (Assem. Bill No.
302 (2015–2016 Reg. Sess.), Stats. 2015, ch. 690, § 2, codified at Educ. Code. § 222.) In
uncodified findings and declarations accompanying the law, the Legislature stated: “The
Unruh Civil Rights Act (Section 51 of the Civil Code) prohibits businesses, including public
schools, from discriminating based on sex, which includes discrimination on the basis of
pregnancy, childbirth, or medical conditions related to pregnancy or childbirth.” (Stats. 2015,
ch. 690, § 1.) However, nothing in Education Code section 222 or the bill's legislative history
ever mentioned the Unruh Civil Rights Act; thus, the reference to the Act in the uncodified
legislative findings and declarations of Assembly Bill 302 adds little — or nothing — to our
analysis of whether public school districts are covered by the Unruh Civil Rights Act.


3.


The conclusion urged by the legislative history — that the Legislature did not intend for the
Unruh Civil Rights Act to cover public school districts through its use of the phrase “business
establishments” — is further underscored by the reasoning and principles set forth in our prior
cases. Although these cases do not directly resolve the issues presented here (because all involved
private, rather than public, entities), what they ultimately make clear is that — in order to be a
“business establishment” under the Act — an entity must operate as a business or commercial
enterprise when it discriminates.
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In Burks, the court held that a developer and seller of tract houses was subject to the Act because
“[t]he word ‘business’ embraces everything about which one can be employed, and it is often
synonymous with ‘calling, occupation, or trade, engaged in for the purpose of making a livelihood
or gain,’ ” and “[t]he word ‘establishment’ ... includes not only a fixed location, such as the ‘place
where one is permanently fixed for residence or business,’ but also a permanent ‘commercial force
or organization.’ ” (Burks, supra, 57 Cal.2d at p. 468, 20 Cal.Rptr. 609, 370 P.2d 313.)


In O'Connor v. Village Green Owners Association, the court concluded that a nonprofit
homeowners association was subject to the Act because “the [homeowners] association performs
all the customary business functions [e.g., employing a property management firm, obtaining
insurance, collecting *680  assessments, and enforcing rules] which in the traditional landlord-
tenant relationship rest on the landlord's shoulders ... [and because the HOA's] overall function is
to protect and enhance the project's economic value.” (O'Connor v. Village Green Owners Assn.
(1983) 33 Cal.3d 790, 796, 191 Cal.Rptr. 320, 662 P.2d 427, italics added (O'Connor).)


In Isbister, the defendant (a nonprofit recreational club that prohibited girls from ***372  using its
facilities) argued that it was not a business establishment for purposes of the Act. (Isbister, supra,
40 Cal.3d at p. 78, 219 Cal.Rptr. 150, 707 P.2d 212.) The Isbister court began its opinion by stating:
“Absent the principle it codifies, thousands of facilities in private ownership, but otherwise open to
the public, would be free under state law to exclude people for invidious reasons like sex, religion,
age, and even race.” (Id. at p. 75, 219 Cal.Rptr. 150, 707 P.2d 212, italics added.) It went on to
observe that, despite its nonprofit status, the club was “functional[ly] similar[ ] to a commercial
business” (id. at p. 83, 219 Cal.Rptr. 150, 707 P.2d 212, fn.omitted) and was therefore covered by
the Act (id. at p. 82, 219 Cal.Rptr. 150, 707 P.2d 212).


In Warfield, the court held that a nonprofit golf and country club (that excluded women from
proprietary membership) came within the purview of the Act. In reaching that conclusion, the
court noted “the business transactions that are conducted regularly on the club's premises with
persons who are not members of the club are sufficient in themselves to bring the club within the
reach of section 51 ’s broad reference to ‘all business establishments of every kind whatsoever.’
” (Warfield, supra, 10 Cal.4th at p. 621, 42 Cal.Rptr.2d 50, 896 P.2d 776, original italics.) **982
Specifically, the court found that the club “appear[ed] to have been operating in a capacity that is
the functional equivalent of a commercial enterprise.” (Id. at p. 622, 42 Cal.Rptr.2d 50, 896 P.2d
776; see also id. at pp. 621, 622, 42 Cal.Rptr.2d 50, 896 P.2d 776 [describing the club's semi-public
catering and event-hosting services as well as its public golf and tennis shops].)


By contrast, in Curran, supra, 17 Cal.4th 670, 72 Cal.Rptr.2d 410, 952 P.2d 218, the court held
that — on the specific facts of the case — a regional council of the Boy Scouts of America was
not subject to the Act because the Act did not reach “the membership decisions of a charitable,
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expressive, and social organization ... whose formation and activities are unrelated to the promotion
or advancement of the economic or business interests of its members.” (Id. at p. 697, 72 Cal.Rptr.2d
410, 952 P.2d 218.) Nonetheless, the court also concluded the Act “would apply to, and would
prohibit discrimination in, the actual business transactions with nonmembers engaged in by the
Boy Scouts in its retail stores.” (Id. at p. 700, 72 Cal.Rptr.2d 410, 952 P.2d 218; but see id. at p.
731, 72 Cal.Rptr.2d 410, 952 P.2d 218 (conc. opn. of Werdegar, J.) [criticizing this “function-by-
function,” “piecemeal mode of analysis”].)


Consistent with the legislative history, these prior cases tend to suggest that the Unruh Civil
Rights Act, like its predecessor statutes, is not directed at *681  school districts when they are
acting to fulfill their educational role. In parsing the boundaries of what constitutes a “business
establishment,” our cases have focused on attributes — performing business functions, protecting
economic value, operating as the functional equivalent of a commercial enterprise, etc. — that
are not shared by public school districts engaged in the work of educating students. When acting
in their core educational capacity, public school districts do not perform “customary business
functions,” nor is their “overall function ... to protect and enhance ... economic value.” (O'Connor,
supra, 33 Cal.3d at p. 796, 191 Cal.Rptr. 320, 662 P.2d 427, italics added.) The task of educating
students does not involve regularly conducting business transactions with the public, or receiving
“financial benefits from regular business transactions”; nor does it involve “operating in a capacity
that is the functional equivalent of a commercial enterprise.” ( ***373  Warfield, supra, 10 Cal.4th
at pp. 621, 622, 42 Cal.Rptr.2d 50, 896 P.2d 776.)


Educating students is a task that is fundamentally different from what could fairly be described
as “regular business transactions” (Warfield, supra, 10 Cal.4th at p. 621, 42 Cal.Rptr.2d 50, 896
P.2d 776); public school districts are responsible for the provision of free and public education
pursuant to a state constitutional mandate (Cal. Const., art. IX, § 5). “[A]lthough administered
through local districts created by the Legislature,” the State's system of public schools “is ‘one
system ... applicable to all the common schools.’ ” (Butt v. State of California (1992) 4 Cal.4th
668, 680, 15 Cal.Rptr.2d 480, 842 P.2d 1240, quoting Kennedy v. Miller (1893) 97 Cal. 429,
432, 32 P. 558.) “[T]he management and control of the public schools [is] a matter of state care
and supervision” (Kennedy, at p. 431, 32 P. 558), and “[l]ocal districts are the State's agents for
local operation of the common school system” (Butt, at p. 681, 15 Cal.Rptr.2d 480, 842 P.2d
1240). This is a far cry from the typical operation of a “business establishment,” the protection
of economic value, the nature of a traditional public accommodation, or the equivalent of a
commercial enterprise. For all of these reasons, our case law underscores what the legislative
history makes clear: the Unruh Civil Rights Act does not reach public school districts engaged in
the provision of a free and public education to students.
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4.


[7] In examining decisions both from the Courts of Appeal and by the federal courts, we find
nothing that persuades us that the outcome urged by the legislative history and favored by our prior
cases should be rejected. Instead, such cases further indicate that to be a “business establishment”
under the Act an entity must effectively operate as a business or a commercial enterprise or
“engage[ ] in behavior involving sufficient ‘businesslike attributes.’ ” ( **983  Carter v. City
of Los Angeles (2014) 224 Cal.App.4th 808, 825, 169 Cal.Rptr.3d 131 (Carter), quoting *682
Qualified Patients Assn. v. City of Anaheim (2010) 187 Cal.App.4th 734, 764–765, 115 Cal.Rptr.3d
89 (Qualified Patients).) Generally speaking, public school districts do not fit within this definition.


We turn first to the decisions from California Courts of Appeal. Several have concluded that
government bodies do not function as “business establishments” when they enact legislation. (See,
e.g., Harrison v. City of Rancho Mirage (2015) 243 Cal.App.4th 162, 175, 196 Cal.Rptr.3d 267
[“Here, the City was not acting as a business establishment. It was amending an already existing
municipal code section to increase the minimum age of a responsible person from the age of 21
years to 30”]; Qualified Patients, supra, 187 Cal.App.4th at p. 764, 115 Cal.Rptr.3d 89 [“Because a
city enacting legislation is not functioning as a ‘business establishment[ ],’ we conclude the [Unruh
Civil Rights Act] does not embrace plaintiffs’ claims against the city”]; Burnett v. San Francisco
Police Department (1995) 36 Cal.App.4th 1177, 1191–1192, 42 Cal.Rptr.2d 879 [“Nothing in the
Act precludes legislative bodies from enacting ordinances which make age distinctions among
adults”].) However, these cases do not address whether a state entity might, in other contexts,
function as a business establishment for purposes of the Act.


A small number of decisions by our Courts of Appeal have suggested the Act could apply to
public entities. In one of those cases, the public entity did not challenge the application of the Act,
and the court never faced the question directly. (See ***374  Mackey v. Trustees of California
State University (2019) 31 Cal.App.5th 640, 242 Cal.Rptr.3d 757 [reversing a grant of summary
judgment in favor of the state university on an Unruh Civil Rights Act claim by Black athletes].)
In another case, the court did not extend the Act to public entities, but it briefly indicated approval
of a potential rationale for doing so. (See Gatto v. County of Sonoma (2002) 98 Cal.App.4th 744,
769, 120 Cal.Rptr.2d 550 [reversing judgment for the plaintiff — to the extent judgment was based
on the Unruh Civil Rights Act — on the ground he was not a member of any relevant protected
class, and discussing the potential applicability of the Act to a county fair].)


Other Courts of Appeal have considered the issue of public-entity defendants and suggested
the Act would not apply to them, but, here too, none ruled on the issue definitively. (See, e.g.,
Carter, supra, 224 Cal.App.4th at pp. 814, 825, 169 Cal.Rptr.3d 131 [refusing to approve release
of plaintiffs’ Unruh Civil Rights Act claims in a class action against the City of Los Angeles
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because plaintiffs “deserve[d] to litigate the merits of th[ose] claims” even though it was “ ‘highly
questionable’ ” a California court would “consider a municipal entity to be liable under the Unruh
Civil Rights Act”]; Doe v. California Lutheran High School Assn. (2009) 170 Cal.App.4th 828,
839, 88 Cal.Rptr.3d 475 [concluding that a private, religious high school was not a business
establishment *683  because it was a nonprofit that lacked any “significant resemblance to
an ordinary for-profit business” and suggesting that the same reasoning would apply to public
schools]; see also id. at p. 841, 88 Cal.Rptr.3d 475.)


Neither the holdings nor the reasoning in any of these cases counsels in favor of disturbing the
conclusion that is compelled by the legislative history of the Act and consistent with our prior
cases. These cases simply indicate that a government body enacting legislation is not subject to
the Act, and they reveal that some courts dealing with the Act have suggested it might apply to
public entities, while others have rejected (or expressed skepticism about) application of the Act
to such entities. Again, nothing in these cases unsettles the conclusion reached above.


[8] We turn next to the federal cases, which have directly addressed the question presented here,
although “ ‘federal decisional authority is neither binding nor controlling in matters involving state
law.’ ” (Nagel v. Twin Laboratories, Inc. (2003) 109 Cal.App.4th 39, 55, 134 Cal.Rptr.2d 420,
quoting Howard Contracting, Inc. v. G.A. MacDonald Construction Co. (1998) 71 Cal.App.4th
38, 52, 83 Cal.Rptr.2d 590.)


As the Court of Appeal in this case noted, “federal courts have split on the question” of whether
public school districts are business establishments under the Unruh Civil Rights **984  Act
(Brennon B., supra, 57 Cal.App.5th at p. 391, 271 Cal.Rptr.3d 320), with the majority concluding
that public school districts are subject to the Act (see, e.g., Z. T. Santa Rosa City Sch. (N.D.Cal.,
Oct. 5, 2017, No. C 17-01452 WHA) 2017 WL 4418864, at *6 (Z.T.) [noting, prior to the recent
emergence of a federal split, that “[e]very California district court decision to reach the question has
answered it in the affirmative, frequently referencing the California Supreme Court's admonition
that the Unruh Act be interpreted ‘in the broadest sense reasonably possible,’ ” quoting Isbister,
supra, 40 Cal.3d at p. 76, 219 Cal.Rptr. 150, 707 P.2d 212]). However, most of those federal
cases rely principally on Sullivan ex rel. Sullivan v. Vallejo City Unified School Dist. (E.D.Cal.
1990) 731 F.Supp. 947, which — prior to our decision in Warfield — concluded that “since public
schools were among those organizations listed in the original version of the Unruh ***375  Act,
it must follow that for purposes of the Act they are business establishments as well.” (Sullivan,
at p. 953, fn.omitted.) Importantly, as discussed earlier, in Warfield we expressly rejected the idea
that the mere mention of a particular entity in the initial version of the Unruh Civil Rights Act
legislation brings that entity within the ambit of the Act. (See Warfield, supra, 10 Cal.4th at p.
615, 42 Cal.Rptr.2d 50, 896 P.2d 776.) Thus, contrary to Sullivan’s reasoning, the mere mention of
“schools” in the original version of the Act does not mean that public school districts are business
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establishments. With that basis for its conclusion gone, there is little left in Sullivan to support the
conclusion it reached.


*684  And because we disagree with the conclusion reached in Sullivan, we are also unpersuaded
by the body of cases that rely on it cursorily to conclude that public school districts are business
establishments for purposes of the Act. (See, e.g., Nicole M. ex rel. Jacqueline M. v. Martinez
Unified Sch. Dist. (N.D.Cal. 1997) 964 F.Supp. 1369, 1388; Walsh v. Tehachapi Unified Sch. Dist.
(E.D.Cal. 2011) 827 F.Supp.2d 1107, 1123.) 7


7 Several other federal cases go beyond mere reliance on Sullivan, but we agree with the Court
of Appeal's conclusion that these cases do not adequately examine “the historical genesis of
the [Unruh Civil Rights Act], its legislative history, scholarly commentary, and the decisions
of our high court.” (Brennon B., supra, 57 Cal.App.5th at p. 393, 271 Cal.Rptr.3d 320, citing
Whooley v. Tamalpais Union High School Dist. (N.D.Cal. 2019) 399 F.Supp.3d 986 and Yates
v. East Side Union High School District (N.D.Cal., Feb. 20, 2019, No. 18-CV-02966-JD),
2019 WL 721313; see also, e.g., Z. T., supra, 2017 WL 4418864, at *6.)


By contrast, Zuccaro v. Martinez Unified Sch. Dist. (N.D.Cal., Sept. 27, 2016, No. 16-CV-02709-
EDL) 2016 WL 10807692, was decided after our decision in Warfield, and it concluded that a
public school district is not a business establishment under the Unruh Civil Rights Act. 8  We
think Zuccaro has the better view. Unlike other district court cases, the Zuccaro court carefully
examined our decision in Curran and found it made clear that “the entity at issue [must] resemble
an ordinary for-profit business,” and that a public school “is practically the antithesis of a for-profit
enterprise.” (Zuccaro, at *12.) The Zuccaro court concluded that “a public elementary school,
particularly in its capacity of providing a free education to a” preschooler with disabilities, is
“acting as a public servant rather than a commercial enterprise and is therefore not subject to the
Unruh Act.” (Id. at *13.)


8 While Zuccaro may be the only federal case to conclude that public school districts are
not business establishments under the Unruh Civil Rights Act, several district courts have
declined to apply the Act to other governmental entities and have sometimes noted it is not
clear whether governmental entities may be held liable under the statute. (See, e.g., Anderson
v. County of Siskiyou (N.D.Cal., Sept. 13, 2010, No. C 10-01428 SBA) 2010 WL 3619821,
at *6 [jails are not covered by the Act]; Romstad v. Contra Costa County (9th Cir. 2002) 41
Fed.App'x. 43, 46 [county social services department not covered by the Act]; Taormina v.
California Department of Corrections (S.D.Cal. 1996) 946 F.Supp. 829 [state prison does
not qualify as a business establishment]; Goodfellow v. Ahren (N.D.Cal., Mar. 26, 2014, No.
13-04726 RS) 2014 WL 1248238, at *8 [questioning “the extent to which governmental
entities may be held liable under the [Act]”].)
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[9] As with the cases from California Courts of Appeal, our examination of the federal cases
that have grappled with this issue does not compel a different conclusion from the one compelled
by the legislative history of the Unruh Civil Rights Act and  **985  supported by our prior
cases. Accordingly, for all of the reasons discussed above, we conclude that — under subdivision
***376  (b) — the District was not a “business establishment” for purposes of the Act when it
provided educational services to Brennon.


*685  B.


Brennon contends that, even if the District is not a business establishment under subdivision (b)
of section 51, it can still be sued for discrimination by virtue of subdivision (f) of that section. 9


Added to the Unruh Civil Rights Act by a 1992 amendment, subdivision (f) makes a violation of the
federal Americans with Disabilities Act of 1990 (Public Law 101-336) actionable under the Unruh
Civil Rights Act. As the Court of Appeal explained, Brennon “reads this subdivision to mean any
violation of the ADA by any person or entity is also a violation of the Act.” (Brennon B., supra,
57 Cal.App.5th at pp. 397–398, 271 Cal.Rptr.3d 320.) By contrast, the District reads subdivision
(f) to mean that “any violation of the ADA by a business establishment is also a violation of the
[Unruh Civil Rights Act].” (Id. at p. 398, 271 Cal.Rptr.3d 320.)


9 Brennon's argument with respect to subdivision (f) of section 51 is not always clear. At times,
he appears to contend that subdivision (f) subjects public school districts to liability even
if they are not business establishments. Other times, he appears to contend that, after the
enactment of subdivision (f), the phrase “business establishments” must be read to include
all entities subject to the ADA. However, our analysis and ultimate conclusion would remain
the same under either framing.


The District is correct. Neither the language of the subdivision nor its legislative history indicates it
was intended to bring about the monumental change suggested by Brennon: that any entity (public
or private) that violates the ADA could be held liable under the Unruh Civil Rights Act (for acts
of discrimination based on disability, but not other protected classes). And we do not think the
Legislature — especially after more than three decades of history to the contrary (and almost a
century of contrary history since the enactment of the Act's predecessor statute) — would have
made such an enormous change to the reach of the Unruh Civil Rights Act in the absence of clear
statutory language and without any discussion of such a modification in the legislative history.
(See, e.g., Riverside County Sheriff's Dept. v. Stiglitz (2014) 60 Cal.4th 624, 647, 181 Cal.Rptr.3d
1, 339 P.3d 295 [“It is doubtful that the Legislature would have instituted such a significant change
through silence”].)
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“In 1992, ... the Legislature amended section 51 to, among other changes, add the paragraph
that became subdivision (f), specifying that ‘[a] violation of the right of any individual under the
Americans with Disabilities Act of 1990 (Public Law 101-336) shall also constitute a violation
of this section.’ ” (Munson, supra, 46 Cal.4th at p. 668, 94 Cal.Rptr.3d 685, 208 P.3d 623,
quoting Stats. 1992, ch. 913, § 3, p. 4284; see also Stats. 2000, ch. 1049, § 2 [adding subdivision
designations].) To ascertain the Legislature's intent as to this amendment, “ ‘ “[w]e first examine
the statutory language, giving it a plain and commonsense meaning.” ’ ” (City of San Jose, supra,
2 Cal.5th at p. 616, 214 Cal.Rptr.3d 274, 389 P.3d 848.)


*686  We find that both Brennon and the District offer plausible interpretations of the text of
subdivision (f), which turn on the meaning of the word “violation.” Brennon understands this word
as referring to a completed violation. In other words, when all elements of an ADA violation have
been established, the plaintiff will also have proven — automatically — a violation of the Unruh
Civil Rights Act. Conversely, ***377  the District reads the word “violation” to mean “violative
conduct,” such that conduct that violates the ADA also satisfies the discriminatory conduct element
of an Unruh Civil Rights Act claim. Under this view, proof of an ADA violation establishes that
the defendant has committed discrimination prohibited by the Unruh Civil Rights Act, but it does
not excuse the plaintiff from having to prove the other required elements of an Unruh Civil Rights
Act claim — including that the discrimination was committed by a party that is subject to the
Act. Although we find the District's interpretation to be the more convincing of the two, we find
that neither is definitive and both are reasonable; accordingly, **986  we resort to other tools of
statutory interpretation. (See City of San Jose, supra, 2 Cal.5th at p. 616, 214 Cal.Rptr.3d 274,
389 P.3d 848.)


As we have previously explained: “This amendment was but one part of a broad enactment,
originating as Assembly Bill No. 1077 (1991–1992 Reg. Sess.) [Assembly Bill 1077], that sought
to conform many aspects of California law relating to disability discrimination (in employment,
government services, transportation, and communications, as well as public accommodations) to
the recently enacted ADA, which was soon to go into effect.” (Munson, supra, 46 Cal.4th at pp.
668–669, 94 Cal.Rptr.3d 685, 208 P.3d 623.) Ultimately, the amendment added or amended nearly
fifty sections across twelve codes. (See Stats. 1992, ch. 913, § 1; see also Brennon B., supra, 57
Cal.App.5th at p. 401, 271 Cal.Rptr.3d 320 [discussing the amendment of “numerous provisions
of the FEHA”].)


As we observed in Munson, the Legislature explained that the general intent of Assembly Bill 1077
was “ ‘to strengthen California law in areas where it is weaker than the Americans with Disabilities
Act of 1990 (Public Law 101-336) and to retain California law when it provides more protection
for individuals with disabilities than the Americans with Disabilities Act of 1990.’ ” (Munson,
supra, 46 Cal.4th at p. 669, 94 Cal.Rptr.3d 685, 208 P.3d 623, quoting Stats. 1992, ch. 913, § 1, p.
4282.) As is relevant here, in addition to adding “persons with mental disabilities” to the classes of
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individuals protected by the Unruh Civil Rights Act, Assembly Bill 1077 — through the addition
of subdivision (f) — made available a private right of action for ADA violations. However, the
addition of subdivision (f) was not intended to effectuate a sea change in the operation of the Act by
subjecting a vastly expanded set of entities to liability for the first time in the law's history. The Act
retained, as it always had, the limitation that the law applied to the acts of “business establishments”
— the amendment did not eliminate that provision from the Act. Such a modification would
have far *687  exceeded the goal of conforming the Unruh Civil Rights Act to the ADA and, as
discussed below, would have rendered the Legislature's amendment of other civil rights statutes
superfluous.


Shortly after its introduction in March 1991, Assembly Bill 1077 was revised to include language
that would amend the Unruh Civil Rights Act; as of April 18, 1991, the bill proposed to add
the following text to section 51 of the Civil Code: “A violation of the right of any individual
under the Americans With Disabilities Act of 1990 (Public Law 101-336) with respect to public
accommodations subject thereto shall also constitute a violation of this section.” (Assem. Bill
No. 1077 (1991–1992 Reg. Sess.) as amended Apr. 18, 1991, § 2, italics added.) The Legislative
Counsel's Digest explained that part of the bill, containing the new Unruh Civil Rights Act
language, as follows: “Existing provisions of the Unruh Civil Rights Act, with certain ***378
exceptions, prohibit various types of discrimination by business establishments. [¶] This bill
would make a violation of the Americans with Disabilities Act of 1990, with respect to public
accommodations, also a violation of the Unruh Civil Rights Act.” (Legis. Counsel's Dig., Assem.
Bill No. 1077 (1991 –1992 Reg. Sess.), italics added.) Following this early modification, the bill's
language — containing the phrase “with respect to public accommodations subject thereto” —
remained unchanged almost until the final passage of the bill (which occurred in August 1992),
when it was amended once more in July 1992. (See Brennon B., supra, 57 Cal.App.5th at p.
399, 271 Cal.Rptr.3d 320.) At that time, “the language was shortened to read as it [still] does: ‘A
violation of the right of any individual under the Americans with Disability Act of 1990 (Public
Law 101-336) shall also constitute a violation of this section.’ ” (Ibid., quoting Assem. Bill No.
1077 (1991–1992 Reg. Sess.) as amended July 6, 1992, § 3.)


However, despite the bill's revised wording, “[t]he description of the language in committee reports
and bill analyses also remained exactly as before.” (Brennon B., supra, 57 Cal.App.5th at p. 399,
271 Cal.Rptr.3d 320, citing Conc. in Sen. Amends., Assem. Bill No. 1077 (1991–1992 Reg. Sess.)
as amended Aug. 29, 1992, p. 1; Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis
of Assem. Bill No. 1077 (1991–1992 **987  Reg. Sess.) as amended Aug. 29, 1992, p. 2; State
and Consumer Services Agency, Enrolled Bill Rep. on Assem. Bill No. 1077 (1991–1992 Reg.
Sess.) p. 2.) In other words, descriptions of the bill continued to refer to its purpose as making a
violation of the ADA “with respect to public accommodations” also a violation of the Unruh Civil
Rights Act. (Brennon B., at p. 398, 271 Cal.Rptr.3d 320, italics added.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS51&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I32780C9C27-084FBFBC19F-10B93CEEC25)&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007053&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&fi=co_pp_sp_7053_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_399 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007053&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&fi=co_pp_sp_7053_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_399 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I32780C9C27-084FBFBC19F-10B93CEEC25)&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I32780C9C27-084FBFBC19F-10B93CEEC25)&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007053&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007053&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&fi=co_pp_sp_7053_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_399 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007053&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&fi=co_pp_sp_7053_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_399 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052357739&pubNum=0007047&originatingDoc=Ifb042080143411ed9c3cd36578dc7839&refType=RP&fi=co_pp_sp_7047_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7047_398 





Brennon B. v. Superior Court, 13 Cal.5th 662 (2022)
513 P.3d 971, 296 Cal.Rptr.3d 360, 406 Ed. Law Rep. 474...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 24


In addition, the changes made to the bill's language by the July amendment were described by one
committee as “ ‘mostly technical.’ ” (Brennon B., supra, 57 Cal.App.5th at p. 399, 271 Cal.Rptr.3d
320, quoting Business, Transportation & Housing Agency, Supp. Analysis on Assem. Bill No.
1077 (1991–1992 Reg. Sess.) as *688  amended July 6, 1992, p. 1.) There is no indication that
substantive changes were effectuated by this “technical” change in the bill's language. Throughout
the entire legislative history of Assembly Bill 1077, the bill was understood as dealing with
“discrimination by business establishments” and violations of the law “with respect to public
accommodations.” (Legis. Counsel's Dig., Assem. Bill No. 1077 (1991 –1992 Reg. Sess.), italics
added.) There is no suggestion that removal of the phrase “with respect to public accommodations
subject thereto” shortly before the bill was enacted was intended to make the Unruh Civil Rights
Act broadly applicable to all entities capable of violating the ADA or to make violations of the
ADA by any person or entity a violation of the Unruh Civil Rights Act. Such a change would have
been a monumental one, not merely a “technical” one.


Thus, the Court of Appeal was correct to conclude that subdivision (f) makes “any violation of
the ADA by a business establishment” a violation of the Unruh Civil Rights Act. (Brennon B.,
supra, 57 Cal.App.5th at p. 398, 271 Cal.Rptr.3d 320.) If the Legislature had intended to change
the meaning of the bill's text through the July revisions, it would be odd for the legislative history
to obscure — rather than clarify — that fact by failing to reflect such a change in subsequent
committee reports and bill analyses. (See, e.g., Gong v. City of Rosemead (2014) 226 Cal.App.4th
363, 375, 171 Cal.Rptr.3d 881 [“We submit that if the Legislature desired to enact such a major
change ..., it would have clearly ***379  stated so”].) And it would be odder still to describe such
monumental changes as “mostly technical.” If the Legislature had intended to allow — for the
first time in the more than thirty years since the Unruh Civil Rights Act was first enacted — a
vastly expanded set of entities to be sued for disability discrimination (but not any other kind of
discrimination, such as race- or gender-based discrimination), we would have expected at least
some discussion of that change in the legislative history. But there is none.


Moreover, even looking beyond the July modifications to Assembly Bill 1077, we find no mention
anywhere in the legislative history of an intention to subject state actors to new liability under the
Unruh Civil Rights Act. For example, there are numerous fiscal analyses contained in the bill's
legislative history, but none indicated increased financial liabilities for public entities under the
Act. (See, e.g., Dept. of Finance, Enrolled Bill Rep. on Assem. Bill No. 1077 (1991–1992 Reg.
Sess.) prepared for Governor Wilson (Sept. 11, 1992) p. 2 [discussing many changes that would
have a fiscal impact, but not mentioning liability for public entities under the Act].) Again, we do
not expect the Legislature to make such significant changes to the law “without a single comment
or any explanation” in the legislative history. (Presbyterian Camp & Conference Centers, Inc. v.
Superior Court (2021) 12 Cal.5th 493, 511, 288 Cal.Rptr.3d 1, 501 P.3d 211 (Presbyterian Camp);
see also People v. Raybon (2021) 11 Cal.5th 1056, 1068, 282 Cal.Rptr.3d 301, 492 P.3d 937 *689
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[“if the drafters had intended to so dramatically change the law[ ] ..., we would expect them to
have been more explicit about their goals”].)


That conclusion is further supported by the fact that the legislative history describes other changes
effectuated by the law (such as the addition of “persons with mental disabilities” to the classes
of individuals protected by the Unruh Civil Rights Act and the provision of a private right of
action for ADA violations), but does not mention the dramatic one argued by Brennon. (Cf.
**988  Presbyterian Camp, at p. 511, 288 Cal.Rptr.3d 1, 501 P.3d 211.) As the Court of Appeal
summarized: “We thus see no indication the Legislature intended, as to disability discrimination
only, to transform the [Unruh Civil Rights Act] into a general antidiscrimination statute making
any violation of the ADA by any person or entity a violation of the Act.” (Brennon B., supra, 57
Cal.App.5th at p. 400, 271 Cal.Rptr.3d 320.)


As with our analysis of subdivision (b), we find that the conclusion compelled by the legislative
history of subdivision (f) draws additional support from our prior caselaw. In cases since the 1992
amendment, we have continued to describe the Unruh Civil Rights Act — even when specifically
examining the relationship between it and the ADA — as intended to “ ‘create and preserve
a nondiscriminatory environment in California business establishments.’ ” (Munson, supra, 46
Cal.4th at p. 673, 94 Cal.Rptr.3d 685, 208 P.3d 623, quoting Angelucci v. Century Supper Club
(2007) 41 Cal.4th 160, 167, 59 Cal.Rptr.3d 142, 158 P.3d 718.)


To the extent Brennon contends Munson stated that subdivision (f) made any violation of the
ADA — whether committed by a business establishment or another entity — a violation of the
Act, we reject this contention. Munson addressed the discrete issue of whether a plaintiff seeking
Unruh Civil Rights Act damages premised on a violation of the ADA must show intentional
discrimination. (Id. at p. 665, 94 Cal.Rptr.3d 685, 208 P.3d 623.) Brennon focuses on language
in Munson that states: “By adding subdivision (f) to section 51, making all ADA violations ...
***380  violations of the Unruh Civil Rights Act as well, the Legislature included ADA violations
in the category of ‘discrimination’ contrary to section 51.” (Id. at p. 672, 94 Cal.Rptr.3d 685,
208 P.3d 623.) However, when read in the broader context of the opinion, it is clear that Munson
did not understand subdivision (f) as reading the “business establishments” limitation out of
existence. For example, the court went on to explain: “The ADA, as explained above, permits a
disabled individual denied access to public accommodations to recover damages in a government
enforcement action only, not through a private action by the aggrieved person. But by incorporating
the ADA into the Unruh Civil Rights Act, California's own civil rights law covering public
accommodations, which does provide for such a private damages action, the Legislature has
afforded this remedy to persons injured by a violation of the ADA.” (Id. at p. 673, 94 Cal.Rptr.3d
685, 208 P.3d 623, italics added.)
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*690  [10] As this passage makes clear, in Munson, the court was speaking about only one title
of the ADA (title III, which governs public accommodations and which is separate from title II,
governing state and government actors) and was articulating rules about discrimination by business
establishments. It was not purporting to do away with the “business establishments” limitation
of the Unruh Civil Rights Act. (See also, e.g., Jankey v. Lee (2012) 55 Cal.4th 1038, 1044, 150
Cal.Rptr.3d 191, 290 P.3d 187 [continuing to describe the Act as a law that “broadly outlaws
arbitrary discrimination in public accommodations”].) Again, we agree with the Court of Appeal
below that “the Act has always been, and remains, a business establishment statute, and that it
is violations of the ADA by business establishments (or, as denominated by the ADA, ‘public
accommodations’) that are actionable as violations of the [Unruh Civil Rights Act] under Civil
Code section 51, subdivision (f).” (Brennon B., supra, 57 Cal.App.5th at p. 404, 271 Cal.Rptr.3d
320.) None of our prior cases, including Munson, have read this requirement out of the law.


Furthermore, we have also previously held that “the Unruh Civil Rights Act has no application to
employment discrimination.” (Rojo v. Kliger (1990) 52 Cal.3d 65, 77, 276 Cal.Rptr. 130, 801 P.2d
373 (Rojo), citing Alcorn v. Anbro Engineering, Inc. (1970) 2 Cal.3d 493, 500, 86 Cal.Rptr. 88,
468 P.2d 216 (Alcorn) [“there is no indication that the Legislature intended to broaden the scope
of section 51 to include discriminations other than those made by a ‘business establishment’ in
the course of furnishing goods, services or facilities to its clients, patrons or customers”]; see also
Isbister, supra, 40 Cal.3d at p. 83, fn. 12, 219 Cal.Rptr. 150, 707 P.2d 212 [“the employer-employee
relationship **989  was not covered by the Act”].) Title I of the ADA covers employment
discrimination. (42 U.S.C. § 12111 et seq.) Accordingly, if Brennon is correct and all ADA
violations are also violations of the Unruh Civil Rights Act without qualification, then the Unruh
Civil Rights Act would necessarily apply to employment discrimination, contrary to what we
have previously held. Thus, Assembly Bill 1077 either abrogated these prior holdings by making
violations of title I of the ADA actionable under the Unruh Civil Rights Act, or the cases remain
good law and refute the contention “that any violation of the ADA is also a violation the [Unruh
Civil Rights Act].” (Brennon B., supra, 57 Cal.App.5th at p. 402, 271 Cal.Rptr.3d 320.)


[11] We conclude that Assembly Bill 1077 did not silently abrogate Alcorn and Rojo. We agree
with the Court of Appeal's conclusion that Brennon's argument on ***381  this point “would
effectively render superfluous amendments made by this same legislation to ... FEHA.” (Brennon
B., supra, 57 Cal.App.5th at p. 401, 271 Cal.Rptr.3d 320.) If any violation of the ADA were
a violation of the Unruh Civil Rights Act, a violation of title I of the ADA, which prohibits
disability discrimination in employment, would also violate the Unruh Civil Rights Act. But
the Legislature went out of its way to incorporate title I of the ADA into FEHA; if Brennon's
interpretation were correct, those changes *691  to FEHA would be rendered “meaningless
surplusage.” (Ibid.; see also Bass v. County of Butte (9th Cir. 2006) 458 F.3d 978, 982 (Bass)
[noting that this argument “would create a significant disharmony” between the Unruh Civil Rights
Act and FEHA and “create an end-run around the administrative procedures of FEHA solely for
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disability discrimination claimants”].) We seek to avoid “interpretations that render any language
surplusage.” (Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1097,
184 Cal.Rptr.3d 643, 343 P.3d 834.) Accordingly, we reject the idea that “any violation of the
ADA by any person or entity is also a violation of the [Unruh] Act.” (Brennon B., at p. 398, 271
Cal.Rptr.3d 320.)


Brennon and amici curiae highlight several federal cases that have concluded that “the Unruh
Act has adopted the full expanse of the ADA.” (Presta v. Peninsula Corridor Joint Powers Bd.
(N.D.Cal. 1998) 16 F.Supp.2d 1134, 1135.) But once again, these federal cases fail to persuade, in
light of what is compelled by the legislative history and reinforced by our prior cases. The federal
cases cited by Brennon and the amici curiae who support his position engage in no — or very little
— analysis of the relationship between the Unruh Civil Rights Act and the ADA, the legislative
history of Assembly Bill 1077, or our prior caselaw. (See, e.g., Lentini v. California Center for the
Arts, Escondido (9th Cir. 2004) 370 F.3d 837, 847 [concluding that “the Unruh Act has adopted
the full expanse of the ADA”]; K.M. ex rel. Bright v. Tustin Unified Sch. Dist. (9th Cir. 2013) 725
F.3d 1088, 1094, fn.1 [“[u]nder California law, ‘a violation of the ADA is, per se, a violation of
the Unruh Act,’ ” quoting Lentini]; Molski v. M.J. Cable, Inc. (9th Cir. 2007) 481 F.3d 724, 731
[noting, without any analysis, that “[a]ny violation of the ADA necessarily constitutes a violation
of the Unruh Act”]; Cohen v. City of Culver City (9th Cir. 2014) 754 F.3d 690, 701 [“a violation
of the ADA constitutes a violation of the Unruh Act”]; Presta, at p. 1135 [concluding that “all
violations of the ADA are actionable under the Unruh Act” and citing an unpublished district court
case as support for that proposition]; R.N. v. Travis Unified Sch. Dist. (E.D.Cal., Dec. 8, 2020, No.
2:20-CV-00562-KJM-JDP) 2020 WL 7227561, at *10.)


Notably, the federal case that did “undert[ake] a thorough examination” (Brennon B., supra, 57
Cal.App.5th at p. 407, 271 Cal.Rptr.3d 320) of the legislative history of Assembly Bill 1077 and
our prior decisions, also rejected the argument that Assembly Bill 1077 incorporated the complete
expanse of the ADA (see Bass, supra, 458 F.3d at p. 983 [reading the amendment “in the context
of California's overall scheme of statutory protections against discrimination” and noting “the
absence of any express indication by the state legislature that it intended ... to drastically expand
the [statute's] subject matter,” to conclude that the Unruh Civil Rights Act includes “only those
provisions of the ADA that are germane to [its] original subject matter”]). Like the Court of Appeal,
we conclude **990  that Bass “correctly analyzed *692  Civil Code section 51, subdivision (f)”
and rightly concluded “that it expressly makes any violation of the ADA by a  ***382  business
establishment a violation of the [Unruh Civil Rights Act].” (Brennon B., at p. 408, 271 Cal.Rptr.3d
320.)


Accordingly, we reject the contention that — even if it is not acting as a business establishment
under subdivision (b) of section 51 — a school district can still be sued for discrimination by
virtue of subdivision (f) of that section, which makes violations of the ADA violations of the
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Unruh Civil Rights Act. Instead, subdivision (f) means that “any violation of the ADA by a
business establishment is also a violation of the [Unruh Civil Rights Act].” (Brennon B., supra,
57 Cal.App.5th at p. 398, 271 Cal.Rptr.3d 320.)


C.


Brennon asks the court to consider whether Unruh Civil Rights Act remedies have been
incorporated into the relevant provisions of the Education Code, such that he is entitled to the Act's
enhanced penalties, even if the District is not subject to liability as a business establishment. He
asserts that a 1998 Education Code amendment, stating that Education Code remedies “may be
combined” with certain other statutory remedies (Ed. Code, § 201, subd. (g)), means that schools
subject to the Education Code are also subject to the enhanced penalties made available under the
Unruh Civil Rights Act. In this way, Brennon argues that the 1998 Education Code amendment
essentially incorporated the Act's penalties into the Education Code. The District contends this
question is beyond the scope of review.


The Court of Appeal below did not address the Education Code argument Brennon now asserts
(that Unruh Civil Rights Act remedies have been incorporated into the Education Code), but it did
analyze a different Education Code argument he asserted below: whether the 1998 Education Code
amendment “demonstrates California public school districts are business establishments under the
Act.” (Brennon B., supra, 57 Cal.App.5th at p. 393, 271 Cal.Rptr.3d 320.) In other words, below,
Brennon asserted that the language of Education Code section 201, subdivision (g) indicated the
Legislature intended to treat public school districts as “business establishments” under the Unruh
Civil Rights Act; now, he asserts that — even if the District is not subject to Unruh Civil Rights
Act liability as a business establishment — he can nonetheless seek the Act's enhanced remedies
because those remedies have been incorporated into the Education Code.


We agree with the Court of Appeal that the amended language of Education Code section 201
“does not say public school districts are business establishments under the Unruh Act.” (Brennon
B., supra, 57 Cal.App.5th at p. 396, 271 Cal.Rptr.3d 320.) Like the court below, we find that
bringing public school districts within the *693  ambit of the Unruh Civil Rights Act would
have exceeded the stated intention behind the 1998 amendment and been in tension with the
Legislature's professed goal of mitigating litigation costs for schools. 10  ( ***383  Id. at pp. 393–
397, 271 Cal.Rptr.3d 320.) Additionally, we are not persuaded — in light of the mootness of this
case in which no Education Code claim was **991  pleaded — to reach the remedy-incorporation
theory Brennon now raises for the first time.
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10 Numerous legislative committees noted that the 1998 amendment “d[id] not redefine or
expand existing non-discrimination statutes.” (Sen. Appropriations Com., Fiscal Summary,
Assem. Bill No. 499 (1997–1998 Reg. Sess.) as amended July 22, 1998, p. 1; see also, e.g.,
Assem. Appropriations Com., Fiscal Summary, Assem. Bill No. 499 (1997–1998 Reg. Sess.)
as amended July 22, 1998, p. 1 [same].) In addition, there was little or no discussion of
potential financial liabilities for public entities in any of the fiscal analyses of the amendment
available in the bill's legislative history. (See, e.g., Dept. of Finance, Enrolled Bill Report
on Assem. Bill No. 499 (1997–1998 Reg. Sess.) as amended July 22, 1998, p. 1 [“No fiscal
impact. Potential savings to educational institutions if they are able to resolve problems
administratively during the waiting period”].) This is notable because the fiscal impact of
Brennon's proposed interpretation — that the amendment to the Education Code would have
allowed public school districts to be sued under the Unruh Civil Rights Act for the first time
— would have been significant. Moreover, Brennon's argument on this point is even less
convincing than it was in the context of subdivision (f) of section 51, as this argument would
make school districts liable for all forms of discrimination (not just disability discrimination),
without any discussion of such a sweeping change anywhere in the legislative history.


D.


[12] Brennon asks us to decide whether his second amended complaint can be amended to state
a cause of action under the Unruh Civil Rights Act or Education Code. However, as he concedes,
because “the parties hav[e] settled, the question may be moot as to them.” The question of whether
Brennon could have amended a complaint that has since been dismissed is entirely theoretical
at this juncture. Accordingly, the court does not decide this issue. (See People ex rel. Lynch v.
Superior Court (1970) 1 Cal.3d 910, 912, 83 Cal.Rptr. 670, 464 P.2d 126, citing Cal. Const., art.
III, § 1; art. VI, §§ 10, 11 [“The rendering of advisory opinions falls within neither the functions
nor the jurisdiction of this court”].)


E.


We again emphasize that our resolution of the legal issues before us does not turn upon our personal
views about the wisdom of the statutes at issue or the question of whether they provide sufficient
protection to those who suffer discrimination; instead we are tasked with resolving a question
of statutory interpretation. (See, e.g., Warfield, supra, 10 Cal.4th at p. 598, 42 Cal.Rptr.2d 50,
896 P.2d 776.) As the parties and the amici curiae make clear, there are exceedingly compelling,
yet competing, policy concerns implicated by this case. Policy arguments, no *694  matter how
persuasive, cannot overcome a clear legislative intent derived from statutory text and appropriate
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extrinsic sources. Nevertheless, we briefly address some of the arguments here, given the extensive
emphasis placed on them in the briefing.


Brennon asserts that including public school districts within the category of “business
establishments” would help to vindicate students’ rights, support the state's policy against
discrimination, promote the full integration of people with disabilities into public life, and ensure
the safety of students in California's public schools. (See Cal. Const., art. I, § 28, subd. (a)(7)
[students “have the right to be safe and secure in their persons”]; see also C.A. v. William S. Hart
Union High School Dist. (2012) 53 Cal.4th 861, 870, fn. 3, 138 Cal.Rptr.3d 1, 270 P.3d 699 [noting
“the fundamental public policy favoring measures to ensure the safety of California's public school
students”].) We acknowledge that discrimination in California, including within public schools,
continues to be a cause for considerable concern and attention, and its elimination remains a key
policy focus. (See City of Moorpark v. Superior Court (1998) 18 Cal.4th 1143, 1161, 77 Cal.Rptr.2d
445, 959 P.2d 752 [“discrimination based on disability ... violates a ‘substantial and fundamental’
public policy”].)


Brennon further argues that because the Unruh Civil Rights Act is one of the few ***384  statutes
to provide for the recovery of both damages and attorney fees, it is uniquely well equipped to make
private enforcement actions feasible. (See Woodland Hills Residents Assn., Inc. v. City Council
(1979) 23 Cal.3d 917, 933, 154 Cal.Rptr. 503, 593 P.2d 200 [“without some mechanism authorizing
the award of attorney fees, private actions to enforce such important public policies will as a
practical matter frequently be infeasible”].) He contends that, compared to other antidiscrimination
laws, the remedies available under the Act are significant; Brennon argues that a successful
plaintiff can aggregate statutory penalties for each and every offense, recovering treble damages
for each one (a proposition the District disputes); that the Act imposes a statutory damage floor of
$4,000 (even if actual damages are less); and that the Act allows only the prevailing plaintiff (but
not prevailing defendants) to recover attorney fees.


Amici curiae supporting Brennon's position also note that advocates have often used the possibility
of having to pay damages and attorney fees to encourage school districts to institute systemic
changes — prior to any litigation — by amending or eliminating harmful school policies and
practices. And amici curiae argue that the inability to pursue statutory penalties and attorney *695
fees will make discrimination cases too costly (and therefore too risky), such that attorneys will
be unwilling to handle many of these kinds of cases. In light of the fact that, according to **992
amici curiae, California public schools serve 749,295 students with disabilities (meaning one in
eight California public school students has a disability), and the fact that, according to amici curiae,
those children face increased rates of assault, bullying and harassment, high rates of segregation
from other students, and heightened rates of excessive use of force by law enforcement and school
authorities, the importance of these considerations cannot be overstated.
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For its part, the District argues, invoking Wells, that “in light of the stringent revenue,
appropriations, and budget restraints under which all California governmental entities
operate” (Wells, supra, 39 Cal.4th at p. 1193, 48 Cal.Rptr.3d 108, 141 P.3d 225), subjecting public
school districts to financial liabilities does not come without significant drawbacks and doing so
could impede the ability of local governments (and the state) to provide free public education. 11  As
evinced by the passage of Assembly Bill 499, which imposed a 60-day cooling-off period before
civil remedies may be pursued against a school district, the Legislature has expressed concern
about — and acted to reduce — litigation costs for public schools. In addition, public entities like
school districts remain subject to other antidiscrimination laws. (See, e.g., Brennon B., supra, 57
Cal.App.5th at p. 370, 271 Cal.Rptr.3d 320 [noting “the panoply of antidiscrimination statutes” to
which public school districts are subject, including those in the Education Code (Ed. Code, § 200 et
seq.), the Government Code (Gov. Code, § 11135), and various federal laws (42 U.S.C. § 1983; 20
U.S.C. § 1681 et seq.; 42 U.S.C. § 12131 et seq.)].) Although — as amici curiae point out — those
laws may not afford the same remedies made available by the Unruh Civil ***385  Rights Act and
may be more difficult to litigate, 12  “that circumstance cannot justify extending the scope of the
Unruh Civil Rights Act further than its language reasonably will bear.” ( *696  Curran, supra, 17
Cal.4th at p. 701, 72 Cal.Rptr.2d 410, 952 P.2d 218; cf. Wells, supra, 39 Cal.4th at pp. 1195–1196,
48 Cal.Rptr.3d 108, 141 P.3d 225 [“The Legislature is aware of the stringent revenue, budget, and
appropriations limitations affecting all agencies of government — and public school districts in
particular. Given these conditions, we cannot lightly presume an intent to [subject these entities to
large financial liabilities]. Such a diversion of limited taxpayer funds would interfere significantly
with government agencies’ fiscal ability to carry out their public missions,” fn. omitted].)


11 The District's point about the significant fiscal impact of Brennon's position is further
underscored by the fact that several of the policy arguments advanced by Brennon and
the amici supporting him extend well beyond the public education context and seemingly
apply to all public entity defendants. Taken to their rational endpoint, such arguments would
significantly expand the scope of the Act's coverage provision and undermine the “business
establishments” limitation written into the statutory text — a limitation we are not permitted
to read out of the statute in response to policy arguments.


12 For example, pursuant to subdivision (f) of section 51, a plaintiff may recover statutory
damages under the Unruh Civil Rights Act without proving that the defendant's
discrimination was intentional, while under title II of the ADA, a plaintiff must succeed in
proving intentional discrimination to recover monetary damages. (Compare Munson, supra,
46 Cal.4th at p. 670, 94 Cal.Rptr.3d 685, 208 P.3d 623 [explaining recovery under the Unruh
Civil Rights Act] with Duvall v. County of Kitsap (9th Cir. 2001) 260 F.3d 1124, 1138
[explaining recovery under title II of the ADA].)
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The proper balancing of these competing priorities is ultimately and unquestionably “a policy
issue that lies within the province of the legislative, rather than the judicial, branch.” (Curran,
supra, 17 Cal.4th at p. 701, 72 Cal.Rptr.2d 410, 952 P.2d 218.) As we have noted before, subject
to constitutional constraints, the Legislature may “extend the provisions of the Unruh Civil Rights
Act to additional entities” or “enact new legislative measures to address any gaps or inadequacies
that it finds in the current statutory provisions.” (Ibid.) It may also decide that it is preferable to
maintain existing limitations on the liability of public entities. Some states have decided to include
schools and public school districts in their definitions of public accommodations, 13  while **993
others have continued to exclude them 14  — it appears, however, that the several states that have
recognized public schools or public entities as public accommodations have done so expressly via
statute, not through court decisions. As described above (see fn. 6, ante), the Legislature recently
enacted new accommodation and antidiscrimination protections for certain groups of public school
students, and it is free to enact additional protections against discrimination in the future. But we
conclude that the Unruh Civil Rights Act as currently written cannot reasonably be interpreted to
encompass public school districts in situations such as this one.


13 See, e.g., N.J. Stat. Ann. § 10:5-5(l) (including “any kindergarten, primary and secondary
school, trade or business school, high school, academy, college and university” in its
definition of public accommodation).


14 See, e.g., Whitman-Singh v. Comm'n on Human Rights and Opportunities (Conn.Super.Ct.,
Nov. 22, 2021, No. HHBCV206061006S) 2021 WL 5912321, at *1 (concluding that “a
public school is not a place of public accommodation” because “the phrase ‘place of
public accommodation’ has a long-settled meaning” that “refers to private establishments,
enterprises and organizations that cater or offer their services and facilities to the general
public” and “does not include government entities”); Gandy v. Howard County Bd. of Educ.
(D.Md. Sept. 1, 2021. GLR-20-3436) 2021 WL 3911892, at *10 (concluding that a Maryland
public school is not a place of public accommodation).


III.


For the reasons discussed above, neither subdivision (b) nor subdivision (f) of section 51 enables
Brennon to proceed against ***386  the District under the Unruh *697  Civil Rights Act, nor does
the reference to the Act in the Education Code. Accordingly, we affirm the judgment of the Court
of Appeal denying the petition for writ of mandate.


We Concur:
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West's Annotated California Codes
Business and Professions Code (Refs & Annos)


Division 1. Department of Consumer Affairs (Refs & Annos)
Chapter 9. Certification of Third-Party Dispute Resolution Processes for New Motor
Vehicles (Refs & Annos)


West's Ann.Cal.Bus. & Prof.Code § 472


§ 472. Definitions


Currentness


Unless the context requires otherwise, the following definitions govern the construction of this
chapter:


(a) “New motor vehicle” means a new motor vehicle as defined in paragraph (2) of subdivision
(e) of Section 1793.22 of the Civil Code.


(b) “Manufacturer” means a new motor vehicle manufacturer, manufacturer branch, distributor, or
distributor branch required to be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code.


(c) “Qualified third party dispute resolution process” means a third party dispute resolution process
which operates in compliance with subdivision (d) of Section 1793.22 of the Civil Code and this
chapter and which has been certified by the department pursuant to this chapter.


Credits
(Formerly § 9889.70, added by Stats.1987, c. 1280, § 1, operative July 1, 1988. Renumbered § 472
and amended by Stats.1991, c. 689 (A.B.211), § 3. Amended by Stats.1992, c. 1232 (S.B.1762),
§ 1.)


West's Ann. Cal. Bus. & Prof. Code § 472, CA BUS & PROF § 472
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1790


§ 1790. Short title


Currentness


This chapter may be cited as the “Song-Beverly Consumer Warranty Act.”


Credits
(Added by Stats.1970, c. 1333, p. 2478, § 1.)


West's Ann. Cal. Civ. Code § 1790, CA CIVIL § 1790
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791.1


§ 1791.1. Implied warranty; definition; duration; remedies of buyers


Currentness


As used in this chapter:


(a) “Implied warranty of merchantability” or “implied warranty that goods are merchantable”
means that the consumer goods meet each of the following:


(1) Pass without objection in the trade under the contract description.


(2) Are fit for the ordinary purposes for which such goods are used.


(3) Are adequately contained, packaged, and labeled.


(4) Conform to the promises or affirmations of fact made on the container or label.


(b) “Implied warranty of fitness” means (1) that when the retailer, distributor, or manufacturer has
reason to know any particular purpose for which the consumer goods are required, and further,
that the buyer is relying on the skill and judgment of the seller to select and furnish suitable goods,
then there is an implied warranty that the goods shall be fit for such purpose and (2) that when
there is a sale of an assistive device sold at retail in this state, then there is an implied warranty by
the retailer that the device is specifically fit for the particular needs of the buyer.
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(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness shall be coextensive in duration with an express warranty which accompanies the
consumer goods, provided the duration of the express warranty is reasonable; but in no event shall
such implied warranty have a duration of less than 60 days nor more than one year following the
sale of new consumer goods to a retail buyer. Where no duration for an express warranty is stated
with respect to consumer goods, or parts thereof, the duration of the implied warranty shall be the
maximum period prescribed above.


(d) Any buyer of consumer goods injured by a breach of the implied warranty of merchantability
and where applicable by a breach of the implied warranty of fitness has the remedies provided in
Chapter 6 (commencing with Section 2601) and Chapter 7 (commencing with Section 2701) of
Division 2 of the Commercial Code, and, in any action brought under such provisions, Section
1794 of this chapter shall apply.


Credits
(Added by Stats.1970, c. 1333, p. 2479, § 1. Amended by Stats.1971, c. 1523, p. 3002, § 3,
operative Jan. 1, 1972; Stats.1978, c. 991, p. 3059, § 2; Stats.1979, c. 1023, p. 3494, § 1.5.)


West's Ann. Cal. Civ. Code § 1791.1, CA CIVIL § 1791.1
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791.2


§ 1791.2. Express warranty; definition


Currentness


(a) “Express warranty” means:


(1) A written statement arising out of a sale to the consumer of a consumer good pursuant to
which the manufacturer, distributor, or retailer undertakes to preserve or maintain the utility or
performance of the consumer good or provide compensation if there is a failure in utility or
performance; or


(2) In the event of any sample or model, that the whole of the goods conforms to such sample
or model.


(b) It is not necessary to the creation of an express warranty that formal words such as “warrant”
or “guarantee” be used, but if such words are used then an express warranty is created. An
affirmation merely of the value of the goods or a statement purporting to be merely an opinion or
commendation of the goods does not create a warranty.


(c) Statements or representations such as expressions of general policy concerning customer
satisfaction which are not subject to any limitation do not create an express warranty.


Credits
(Added by Stats.1970, c. 1333, p. 2479, § 1. Amended by Stats.1978, c. 991, p. 3060, § 2.5.)
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West's Ann. Cal. Civ. Code § 1791.2, CA CIVIL § 1791.2
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791


§ 1791. Definitions


Effective: January 1, 2023
Currentness


As used in this chapter:


(a) “Consumer goods” means any new product or part thereof that is used, bought, or leased for
use primarily for personal, family, or household purposes, except for clothing and consumables.
“Consumer goods” shall include new and used assistive devices sold at retail.


(b) “Buyer” or “retail buyer” means any individual who buys consumer goods from a person
engaged in the business of manufacturing, distributing, or selling consumer goods at retail. As
used in this subdivision, “person” means any individual, partnership, corporation, limited liability
company, association, or other legal entity that engages in any of these businesses.


(c) “Clothing” means any wearing apparel, worn for any purpose, including under and outer
garments, shoes, and accessories composed primarily of woven material, natural or synthetic yarn,
fiber, or leather or similar fabric.


(d) “Consumables” means any product that is intended for consumption by individuals, or use by
individuals for purposes of personal care or in the performance of services ordinarily rendered
within the household, and that usually is consumed or expended in the course of consumption or
use.
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(e) “Distributor” means any individual, partnership, corporation, association, or other legal
relationship that stands between the manufacturer and the retail seller in purchases, consignments,
or contracts for sale of consumer goods.


(f) “Independent repair or service facility” or “independent service dealer” means any individual,
partnership, corporation, association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, that engages in the business of servicing and repairing consumer
goods.


(g) “Lease” means any contract for the lease or bailment for the use of consumer goods by
an individual, for a term exceeding four months, primarily for personal, family, or household
purposes, whether or not it is agreed that the lessee bears the risk of the consumer goods'
depreciation.


(h) “Lessee” means an individual who leases consumer goods under a lease.


(i) “Lessor” means a person who regularly leases consumer goods under a lease.


(j) “Manufacturer” means any individual, partnership, corporation, association, or other legal
relationship that manufactures, assembles, or produces consumer goods.


(k) “Place of business” means, for the purposes of any retail seller that sells consumer goods by
catalog or mail order, the distribution point for consumer goods.


(l) “Retail seller,” “seller,” or “retailer” means any individual, partnership, corporation,
association, or other legal relationship that engages in the business of selling or leasing consumer
goods to retail buyers.


(m) “Return to the retail seller” means, for the purposes of any retail seller that sells consumer
goods by catalog or mail order, the retail seller's place of business, as defined in subdivision (k).


(n) “Sale” means either of the following:
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(1) The passing of title from the seller to the buyer for a price.


(2) A consignment for sale.


(o) “Service contract” means a contract in writing to perform, over a fixed period of time or for
a specified duration, services relating to the maintenance or repair of a consumer product, except
that this term does not include a policy of automobile insurance, as defined in Section 116 of the
Insurance Code.


(p) “Assistive device” means any instrument, apparatus, or contrivance, including any component
or part thereof or accessory thereto, that is used or intended to be used, to assist an individual with
a disability in the mitigation or treatment of an injury or disease or to assist or affect or replace the
structure or any function of the body of an individual with a disability, except that this term does
not include prescriptive lenses and other ophthalmic goods unless they are sold or dispensed to a
blind person, as defined in Section 19153 of the Welfare and Institutions Code and unless they are
intended to assist the limited vision of the person so disabled.


(q) “Catalog or similar sale” means a sale in which neither the seller nor any employee or agent
of the seller nor any person related to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer's condition or in the selection or fitting of the device.


(r) “Home appliance” means any refrigerator, freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room air-conditioner normally used or sold for
personal, family, or household purposes.


(s) “Home electronic product” means any television, radio, antenna rotator, audio or video recorder
or playback equipment, video camera, video game, video monitor, computer equipment, telephone,
telecommunications equipment, electronic alarm system, electronic appliance control system, or
other kind of electronic product, if it is normally used or sold for personal, family, or household
purposes. The term includes any electronic accessory that is normally used or sold with a home
electronic product for one of those purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars ($50).
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(t) “Member of the Armed Forces” means a person on full-time active duty in the Army, Navy,
Marine Corps, Air Force, National Guard, Space Force, or Coast Guard. Full-time active duty shall
also include active military service at a military service school designated by law or the Adjutant
General of the Military Department concerned.


(u) “Clear and conspicuous” and “clearly and conspicuously” means a larger type than the
surrounding text, or in a contrasting type, font, or color to the surrounding text of the same size,
or set off from the surrounding text of the same size by symbols or other marks, in a manner
that clearly calls attention to the language. For an audio disclosure, “clear and conspicuous” and
“clearly and conspicuously” means in a volume and cadence sufficient to be readily audible and
understandable.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 12.5, operative Jan. 1, 1998. Amended by Stats.1994,
c. 1010 (S.B.2053), § 39.5, operative Jan. 1, 1998; Stats.1995, c. 461 (A.B.40), § 2, operative Jan.
1, 1998; Stats.1997, c. 401 (S.B.780), § 63, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973),
§ 62, operative Jan. 1, 2008; Stats.2007, c. 151 (S.B.234), § 1, operative Jan. 1, 2008; Stats.2021,
c. 452 (A.B.1221), § 1, eff. Jan. 1, 2022; Stats.2022, c. 379 (A.B.1715), § 2, eff. Jan. 1, 2023.)


West's Ann. Cal. Civ. Code § 1791, CA CIVIL § 1791
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1792.3


§ 1792.3. Proscription against waiver of implied warranties; exception


Currentness


No implied warranty of merchantability and, where applicable, no implied warranty of fitness
shall be waived, except in the case of a sale of consumer goods on an “as is” or “with all faults”
basis where the provisions of this chapter affecting “as is” or “with all faults” sales are strictly
complied with.


Credits
(Added by Stats.1970, c. 1333, p. 2480, § 1.)


West's Ann. Cal. Civ. Code § 1792.3, CA CIVIL § 1792.3
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1792.5


§ 1792.5. Sales on “as is” or “with all faults” basis; effect as to buyers


Currentness


Every sale of goods that are governed by the provisions of this chapter, on an “as is” or “with
all faults” basis, made in compliance with the provisions of this chapter, shall constitute a waiver
by the buyer of the implied warranty of merchantability and, where applicable, of the implied
warranty of fitness.


Credits
(Added by Stats.1970, c. 1333, p. 2480, § 1. Amended by Stats.1971, c. 1523, p. 3003, § 6.5,
operative Jan. 1, 1972.)


West's Ann. Cal. Civ. Code § 1792.5, CA CIVIL § 1792.5
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1792


§ 1792. Implied warranty of merchantability; manufacturers and retail sellers; indemnity


Currentness


Unless disclaimed in the manner prescribed by this chapter, every sale of consumer goods that are
sold at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable. The retail seller shall have a right of indemnity against
the manufacturer in the amount of any liability under this section.


Credits
(Added by Stats.1970, c. 1333, p. 2480, § 1. Amended by Stats.1971, c. 1523, p. 3003, § 4,
operative Jan. 1, 1972; Stats.1978, c. 991, p. 3060, § 3.)


West's Ann. Cal. Civ. Code § 1792, CA CIVIL § 1792
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.02


§ 1793.02. Assistive devices sold at retail; written warranty; warranty for hearing
aids; remedies of buyer; exceptions; language not to constitute express warranty


Effective: January 1, 2015
Currentness


(a)(1) Except as provided in paragraph (2), all new and used assistive devices sold at retail in this
state shall be accompanied by the retail seller's written warranty which shall contain the following
language: “This assistive device is warranted to be specifically fit for the particular needs of you,
the buyer. If the device is not specifically fit for your particular needs, it may be returned to the
seller within 30 days of the date of actual receipt by you or completion of fitting by the seller,
whichever occurs later. If you return the device, the seller will either adjust or replace the device or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.” In lieu of the words “30 days” the retail seller may specify any longer
period.


(2)(A) All new and used hearing aids sold in this state shall be accompanied by the retail seller's
written warranty and shall contain the following language: “This hearing aid is warranted to be
specifically fit for the particular needs of you, the buyer. If the hearing aid is not initially fit for
your particular needs, it may be returned to the seller within 45 days of the initial date of delivery
to you. If you return the hearing aid, the seller will either adjust or replace the hearing aid or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.”


(B) In lieu of the words “45 days” the retail seller may specify any longer period.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3F21B1601F1741D7B169D6B830F554BA&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N74647E27F486454694935A10200B4F4A&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3R)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE6DC5135D811473092C82CEBC317DBC1&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4R)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3619E71DA9944BB6B99CEAD84264549B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4T1.7R)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE6690763E9644835B9A767679DF32111&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4T1.7C1R)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N80A03ECE1E0842949CF7FB7AE80732F2&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4T1.7C1ART3R)&originatingDoc=N4B00691033DB11E4A54A9059835CC754&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1793.02&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 





§ 1793.02. Assistive devices sold at retail; written warranty;..., CA CIVIL § 1793.02


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(C) On the initial date of delivery, the retail seller shall revise the written warranty to include the
initial date of delivery to the buyer of the hearing aid and expiration date of the warranty.


(b) The language prescribed in subdivision (a) shall appear on the first page of the warranty in
at least 10-point bold type. The warranty shall be delivered to the buyer at the time of the sale
of the device.


(c) If the buyer returns the device within the period specified in the written warranty, the seller
shall, without charge and within a reasonable time, adjust the device or, if appropriate, replace
it with a device that is specifically fit for the particular needs of the buyer. If the seller does not
adjust or replace the device so that it is specifically fit for the particular needs of the buyer, the
seller shall promptly refund to the buyer the total amount paid, the transaction shall be deemed
rescinded, and the seller shall promptly return to the buyer all payments and any assistive device or
other consideration exchanged as part of the transaction and shall promptly cancel or cause to be
canceled all contracts, instruments, and security agreements executed by the buyer in connection
with the sale. When a sale is rescinded under this section, no charge, penalty, or other fee may be
imposed in connection with the purchase, fitting, financing, or return of the device.


(d) With respect to the retail sale of an assistive device to an individual, organization, or agency
known by the seller to be purchasing for the ultimate user of the device, this section and subdivision
(b) of Section 1792.2 shall be construed to require that the device be specifically fit for the
particular needs of the ultimate user.


(e) This section and subdivision (b) of Section 1792.2 shall not apply to any of the following sales
of assistive devices:


(1) A catalog or similar sale, as defined in subdivision (q) of Section 1791, except a sale of a
hearing aid.


(2) A sale which involves a retail sale price of less than fifteen dollars ($15).


(3) A surgical implant performed by a physician and surgeon, or a restoration or dental prosthesis
provided by a dentist.
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(f) The rights and remedies of the buyer under this section and subdivision (b) of Section 1792.2
are not subject to waiver under Section 1792.3. The rights and remedies of the buyer under this
section and subdivision (b) of Section 1792.2 are cumulative, and shall not be construed to affect
the obligations of the retail seller or any other party or to supplant the rights or remedies of the
buyer under any other section of this chapter or under any other law or instrument.


(g) Section 1795.5 shall not apply to a sale of used assistive devices, and for the purposes of the
Song-Beverly Consumer Warranty Act the buyer of a used assistive device shall have the same
rights and remedies as the buyer of a new assistive device.


(h) The language in subdivision (a) shall not constitute an express warranty for purposes of
Sections 1793.2 and 1793.3.


Credits
(Added by Stats.1979, c. 1023, p. 3495, § 4. Amended by Stats.1982, c. 619, p. 2610, § 2;
Stats.1991, c. 228 (A.B.1889), § 2; Stats.2014, c. 226 (S.B.1326), § 1, eff. Jan. 1, 2015.)


West's Ann. Cal. Civ. Code § 1793.02, CA CIVIL § 1793.02
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.2


§ 1793.2. Consumer goods manufacturers; express warranties; service and repair facilities


Effective: January 1, 2012
Currentness


(a) Every manufacturer of consumer goods sold in this state and for which the manufacturer has
made an express warranty shall:


(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to all areas
where its consumer goods are sold to carry out the terms of those warranties or designate and
authorize in this state as service and repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are sold to carry out the terms of the
warranties.


(B) As a means of complying with this paragraph, a manufacturer may enter into warranty
service contracts with independent service and repair facilities. The warranty service contracts
may provide for a fixed schedule of rates to be charged for warranty service or warranty repair
work. However, the rates fixed by those contracts shall be in conformity with the requirements
of subdivision (c) of Section 1793.3. The rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent service and repair facility, do not preclude
a good faith discount that is reasonably related to reduced credit and general overhead cost factors
arising from the manufacturer's payment of warranty charges direct to the independent service and
repair facility. The warranty service contracts authorized by this paragraph may not be executed to
cover a period of time in excess of one year, and may be renewed only by a separate, new contract
or letter of agreement between the manufacturer and the independent service and repair facility.
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(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject to Section
1793.5.


(3) Make available to authorized service and repair facilities sufficient service literature and
replacement parts to effect repairs during the express warranty period.


(b) Where those service and repair facilities are maintained in this state and service or repair of the
goods is necessary because they do not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the manufacturer or its representative in
this state. Unless the buyer agrees in writing to the contrary, the goods shall be serviced or repaired
so as to conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30-day requirement.
Where delay arises, conforming goods shall be tendered as soon as possible following termination
of the condition giving rise to the delay.


(c) The buyer shall deliver nonconforming goods to the manufacturer's service and repair facility
within this state, unless, due to reasons of size and weight, or method of attachment, or method
of installation, or nature of the nonconformity, delivery cannot reasonably be accomplished.
If the buyer cannot return the nonconforming goods for any of these reasons, he or she shall
notify the manufacturer or its nearest service and repair facility within the state. Written notice
of nonconformity to the manufacturer or its service and repair facility shall constitute return
of the goods for purposes of this section. Upon receipt of that notice of nonconformity, the
manufacturer shall, at its option, service or repair the goods at the buyer's residence, or pick up
the goods for service and repair, or arrange for transporting the goods to its service and repair
facility. All reasonable costs of transporting the goods when a buyer cannot return them for any
of the above reasons shall be at the manufacturer's expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods to
the buyer shall be at the manufacturer's expense.


(d)(1) Except as provided in paragraph (2), if the manufacturer or its representative in this state does
not service or repair the goods to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer, less that amount directly attributable to use
by the buyer prior to the discovery of the nonconformity.
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(2) If the manufacturer or its representative in this state is unable to service or repair a new motor
vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section 1793.22, to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either promptly replace the new motor vehicle in accordance with subparagraph (A) or promptly
make restitution to the buyer in accordance with subparagraph (B). However, the buyer shall be
free to elect restitution in lieu of replacement, and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.


(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a new
motor vehicle substantially identical to the vehicle replaced. The replacement vehicle shall be
accompanied by all express and implied warranties that normally accompany new motor vehicles
of that specific kind. The manufacturer also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official fees which the buyer is obligated to
pay in connection with the replacement, plus any incidental damages to which the buyer is entitled
under Section 1794, including, but not limited to, reasonable repair, towing, and rental car costs
actually incurred by the buyer.


(B) In the case of restitution, the manufacturer shall make restitution in an amount equal to
the actual price paid or payable by the buyer, including any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer items installed by a dealer or the
buyer, and including any collateral charges such as sales or use tax, license fees, registration fees,
and other official fees, plus any incidental damages to which the buyer is entitled under Section
1794, including, but not limited to, reasonable repair, towing, and rental car costs actually incurred
by the buyer.


(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph (A), the buyer
shall only be liable to pay the manufacturer an amount directly attributable to use by the buyer
of the replaced vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. When restitution is made pursuant to subparagraph (B), the amount to
be paid by the manufacturer to the buyer may be reduced by the manufacturer by that amount
directly attributable to use by the buyer prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service and repair facility for correction of the
problem that gave rise to the nonconformity. The amount directly attributable to use by the buyer
shall be determined by multiplying the actual price of the new motor vehicle paid or payable by the
buyer, including any charges for transportation and manufacturer-installed options, by a fraction
having as its denominator 120,000 and having as its numerator the number of miles traveled by
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the new motor vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. Nothing in this paragraph shall in any way limit the rights or remedies
available to the buyer under any other law.


(D) Pursuant to Section 1795.4, a buyer of a new motor vehicle shall also include a lessee of a
new motor vehicle.


(e)(1) If the goods cannot practicably be serviced or repaired by the manufacturer or its
representative to conform to the applicable express warranties because of the method of installation
or because the goods have become so affixed to real property as to become a part thereof, the
manufacturer shall either replace and install the goods or reimburse the buyer in an amount equal
to the purchase price paid by the buyer, including installation costs, less that amount directly
attributable to use by the buyer prior to the discovery of the nonconformity.


(2) With respect to claims arising out of deficiencies in the construction of a new residential
dwelling, paragraph (1) shall not apply to either of the following:


(A) A product that is not a manufactured product, as defined in subdivision (g) of Section 896.


(B) A claim against a person or entity that is not the manufacturer that originally made the express
warranty for that manufactured product.


Credits
(Added by Stats.1970, c. 1333, p. 2481, § 1. Amended by Stats.1971, c. 1523, p. 3004, § 9,
operative Jan. 1, 1972; Stats.1976, c. 416, p. 1069, § 2; Stats.1978, c. 991, p. 3058, § 7; Stats.1982,
c. 388, p. 1720, § 1; Stats.1986, c. 547, § 2; Stats.1987, c. 1280, § 2, operative Jan. 1, 1988;
Stats.1988, c. 697, § 1; Stats.1989, c. 193, § 2; Stats.1991, c. 689 (A.B.211), § 10; Stats.1992, c.
1232 (S.B.1762), § 6; Stats.2004, c. 331 (A.B.2723), § 1; Stats.2011, c. 727 (A.B.242), § 1.)


West's Ann. Cal. Civ. Code § 1793.2, CA CIVIL § 1793.2
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
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West's Ann.Cal.Civ.Code § 1793.22


§ 1793.22. Tanner Consumer Protection Act; presumption; third-party dispute resolution


Effective: January 1, 2001
Currentness


(a) This section shall be known and may be cited as the Tanner Consumer Protection Act.


(b) It shall be presumed that a reasonable number of attempts have been made to conform a new
motor vehicle to the applicable express warranties if, within 18 months from delivery to the buyer
or 18,000 miles on the odometer of the vehicle, whichever occurs first, one or more of the following
occurs:


(1) The same nonconformity results in a condition that is likely to cause death or serious bodily
injury if the vehicle is driven and the nonconformity has been subject to repair two or more times
by the manufacturer or its agents, and the buyer or lessee has at least once directly notified the
manufacturer of the need for the repair of the nonconformity.


(2) The same nonconformity has been subject to repair four or more times by the manufacturer
or its agents and the buyer has at least once directly notified the manufacturer of the need for the
repair of the nonconformity.


(3) The vehicle is out of service by reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30 calendar days since delivery of the vehicle
to the buyer. The 30-day limit shall be extended only if repairs cannot be performed due to
conditions beyond the control of the manufacturer or its agents. The buyer shall be required to
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directly notify the manufacturer pursuant to paragraphs (1) and (2) only if the manufacturer has
clearly and conspicuously disclosed to the buyer, with the warranty or the owner's manual, the
provisions of this section and that of subdivision (d) of Section 1793.2, including the requirement
that the buyer must notify the manufacturer directly pursuant to paragraphs (1) and (2). The
notification, if required, shall be sent to the address, if any, specified clearly and conspicuously
by the manufacturer in the warranty or owner's manual. This presumption shall be a rebuttable
presumption affecting the burden of proof, and it may be asserted by the buyer in any civil action,
including an action in small claims court, or other formal or informal proceeding.


(c) If a qualified third-party dispute resolution process exists, and the buyer receives timely
notification in writing of the availability of that qualified third-party dispute resolution process
with a description of its operation and effect, the presumption in subdivision (b) may not be asserted
by the buyer until after the buyer has initially resorted to the qualified third-party dispute resolution
process as required in subdivision (d). Notification of the availability of the qualified third-party
dispute resolution process is not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution process does not exist, or if
the buyer is dissatisfied with that third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute resolution process decision after the
decision is accepted by the buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer's rights under subdivision (d) of Section 1793.2. The findings
and decision of a qualified third-party dispute resolution process shall be admissible in evidence
in the action without further foundation. Any period of limitation of actions under any federal or
California laws with respect to any person shall be extended for a period equal to the number of
days between the date a complaint is filed with a third-party dispute resolution process and the date
of its decision or the date before which the manufacturer or its agent is required by the decision to
fulfill its terms if the decision is accepted by the buyer, whichever occurs later.


(d) A qualified third-party dispute resolution process shall be one that does all of the following:


(1) Complies with the minimum requirements of the Federal Trade Commission for informal
dispute settlement procedures as set forth in Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.


(2) Renders decisions which are binding on the manufacturer if the buyer elects to accept the
decision.
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(3) Prescribes a reasonable time, not to exceed 30 days after the decision is accepted by the buyer,
within which the manufacturer or its agent must fulfill the terms of its decisions.


(4) Provides arbitrators who are assigned to decide disputes with copies of, and instruction in, the
provisions of the Federal Trade Commission's regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.


(5) Requires the manufacturer, when the process orders, under the terms of this chapter, either
that the nonconforming motor vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or make restitution in accordance
with paragraph (2) of subdivision (d) of Section 1793.2.


(6) Provides, at the request of the arbitrator or a majority of the arbitration panel, for an inspection
and written report on the condition of a nonconforming motor vehicle, at no cost to the buyer, by
an automobile expert who is independent of the manufacturer.


(7) Takes into account, in rendering decisions, all legal and equitable factors, including, but
not limited to, the written warranty, the rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title 16 of the Code of Federal Regulations
as those regulations read on January 1, 1987, Division 2 (commencing with Section 2101) of
the Commercial Code, this chapter, and any other equitable considerations appropriate in the
circumstances. Nothing in this chapter requires that, to be certified as a qualified third-party dispute
resolution process pursuant to this section, decisions of the process must consider or provide
remedies in the form of awards of punitive damages or multiple damages, under subdivision (c)
of Section 1794, or of attorneys' fees under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and (b) of Section 1794, including, but not
limited to, reasonable repair, towing, and rental car costs actually incurred by the buyer.


(8) Requires that no arbitrator deciding a dispute may be a party to the dispute and that no
other person, including an employee, agent, or dealer for the manufacturer, may be allowed to
participate substantively in the merits of any dispute with the arbitrator unless the buyer is allowed
to participate also. Nothing in this subdivision prohibits any member of an arbitration board from
deciding a dispute.
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(9) Obtains and maintains certification by the Department of Consumer Affairs pursuant to Chapter
9 (commencing with Section 472) of Division 1 of the Business and Professions Code.


(e) For the purposes of subdivision (d) of Section 1793.2 and this section, the following terms
have the following meanings:


(1) “Nonconformity” means a nonconformity which substantially impairs the use, value, or safety
of the new motor vehicle to the buyer or lessee.


(2) “New motor vehicle” means a new motor vehicle that is bought or used primarily for personal,
family, or household purposes. “New motor vehicle” also means a new motor vehicle with a
gross vehicle weight under 10,000 pounds that is bought or used primarily for business purposes
by a person, including a partnership, limited liability company, corporation, association, or any
other legal entity, to which not more than five motor vehicles are registered in this state. “New
motor vehicle” includes the chassis, chassis cab, and that portion of a motor home devoted to
its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
A demonstrator is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.


(3) “Motor home” means a vehicular unit built on, or permanently attached to, a self-propelled
motor vehicle chassis, chassis cab, or van, which becomes an integral part of the completed vehicle,
designed for human habitation for recreational or emergency occupancy.


(f)(1) Except as provided in paragraph (2), no person shall sell, either at wholesale or retail, lease,
or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer pursuant to paragraph
(2) of subdivision (d) of Section 1793.2 or a similar statute of any other state, unless the nature
of the nonconformity experienced by the original buyer or lessee is clearly and conspicuously
disclosed to the prospective buyer, lessee, or transferee, the nonconformity is corrected, and the
manufacturer warrants to the new buyer, lessee, or transferee in writing for a period of one year
that the motor vehicle is free of that nonconformity.
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(2) Except for the requirement that the nature of the nonconformity be disclosed to the transferee,
paragraph (1) does not apply to the transfer of a motor vehicle to an educational institution if the
purpose of the transfer is to make the motor vehicle available for use in automotive repair courses.


Credits
(Added by Stats.1992, c. 1232 (S.B.1762), § 7. Amended by Stats.1998, c. 352 (A.B.1848), § 1;
Stats.1999, c. 83 (S.B.966), § 21; Stats.1999, c. 448 (A.B.1290), § 1; Stats.2000, c. 679 (S.B.1718),
§ 1.)
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West's Annotated California Codes
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Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.23


§ 1793.23. Automotive Consumer Notification Act; legislative
findings and declarations; reacquisition of vehicles; disclosure


Currentness


(a) The Legislature finds and declares all of the following:


(1) That the expansion of state warranty laws covering new and used cars has given important and
valuable protection to consumers.


(2) That, in states without this valuable warranty protection, used and irrepairable motor vehicles
are being resold in the marketplace without notice to the subsequent purchaser.


(3) That other states have addressed this problem by requiring notices on the title of these vehicles
or other notice procedures to warn consumers that the motor vehicles were repurchased by a dealer
or manufacturer because the vehicle could not be repaired in a reasonable length of time or a
reasonable number of repair attempts or the dealer or manufacturer was not willing to repair the
vehicle.


(4) That these notices serve the interests of consumers who have a right to information relevant
to their buying decisions.


(5) That the disappearance of these notices upon the transfer of title from another state to this state
encourages the transport of “lemons” to this state for sale to the drivers of this state.
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(b) This section and Section 1793.24 shall be known, and may be cited as, the Automotive
Consumer Notification Act.


(c) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally administered district shall, prior to any sale,
lease, or transfer of the vehicle in this state, or prior to exporting the vehicle to another state
for sale, lease, or transfer if the vehicle was registered in this state and reacquired pursuant to
paragraph (2) of subdivision (d) of Section 1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor Vehicles to inscribe the ownership certificate with
the notation “Lemon Law Buyback,” and affix a decal to the vehicle in accordance with Section
11713.12 of the Vehicle Code if the manufacturer knew or should have known that the vehicle is
required by law to be replaced, accepted for restitution due to the failure of the manufacturer to
conform the vehicle to applicable warranties pursuant to paragraph (2) of subdivision (d) of Section
1793.2, or accepted for restitution by the manufacturer due to the failure of the manufacturer to
conform the vehicle to warranties required by any other applicable law of the state, any other state,
or federal law.


(d) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
in response to a request by the buyer or lessee that the vehicle be either replaced or accepted for
restitution because the vehicle did not conform to express warranties shall, prior to the sale, lease,
or other transfer of the vehicle, execute and deliver to the subsequent transferee a notice and obtain
the transferee's written acknowledgment of a notice, as prescribed by Section 1793.24.


(e) Any person, including any dealer, who acquires a motor vehicle for resale and knows or should
have known that the vehicle was reacquired by the vehicle's manufacturer in response to a request
by the last retail owner or lessee of the vehicle that it be replaced or accepted for restitution
because the vehicle did not conform to express warranties shall, prior to the sale, lease, or other
transfer, execute and deliver to the subsequent transferee a notice and obtain the transferee's written
acknowledgment of a notice, as prescribed by Section 1793.24.


(f) Any person, including any manufacturer or dealer, who sells, leases, or transfers ownership of a
motor vehicle when the vehicle's ownership certificate is inscribed with the notation “Lemon Law
Buyback” shall, prior to the sale, lease, or ownership transfer of the vehicle, provide the transferee
with a disclosure statement signed by the transferee that states:
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“THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT IN
THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO THIS
VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE NOTATION ‘LEMON LAW
BUYBACK’.”


(g) The disclosure requirements in subdivisions (d), (e), and (f) are cumulative with all other
consumer notice requirements and do not relieve any person, including any dealer or manufacturer,
from complying with any other applicable law, including any requirement of subdivision (f) of
Section 1793.22.


(h) For purposes of this section, “dealer” means any person engaged in the business of selling,
offering for sale, or negotiating the retail sale of, a used motor vehicle or selling motor vehicles
as a broker or agent for another, including the officers, agents, and employees of the person and
any combination or association of dealers.


Credits
(Added by Stats.1995, c. 503 (A.B.1381), § 1. Amended by Stats.1998, c. 932 (A.B.1094), § 7.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.5


§ 1793.5. Liability of manufacturer to retailer


Currentness


Every manufacturer making express warranties who does not provide service and repair facilities
within this state pursuant to subdivision (a) of Section 1793.2 shall be liable as prescribed in this
section to every retail seller of such manufacturer's goods who incurs obligations in giving effect
to the express warranties that accompany such manufacturer's consumer goods. The amount of
such liability shall be determined as follows:


(a) In the event of replacement, in an amount equal to the actual cost to the retail seller of the
replaced goods, and cost of transporting the goods, if such costs are incurred plus a reasonable
handling charge.


(b) In the event of service and repair, in an amount equal to that which would be received by the
retail seller for like service rendered to retail consumers who are not entitled to warranty protection,
including actual and reasonable costs of the service and repair and the cost of transporting the
goods, if such costs are incurred, plus a reasonable profit.


(c) In the event of reimbursement under subdivision (a) of Section 1793.3, in an amount equal to
that reimbursed to the buyer, plus a reasonable handling charge.


Credits
(Added by Stats.1970, c. 1333, p. 2482, § 1. Amended by Stats.1971, c. 1523, p. 3006, § 12,
operative Jan. 1, 1972.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794.4


§ 1794.4. Service contract; contents; cancellation


Effective: January 1, 2022
Currentness


(a) Nothing in this chapter shall be construed to prevent the sale of a service contract to the buyer
in addition to or in lieu of an express warranty if that contract fully and conspicuously discloses
in simple and readily understood language the terms, conditions, and exclusions of that contract,
provided that nothing in this section shall apply to a home protection contract issued by a home
protection company that is subject to Part 7 (commencing with Section 12740) of Division 2 of
the Insurance Code.


(b) Except as otherwise expressly provided in the service contract, every service contract shall
obligate the service contractor to provide to the buyer of the product all of the services and
functional parts that may be necessary to maintain proper operation of the entire product under
normal operation and service for the duration of the service contract and without additional charge.


(c) The service contract shall contain all of the following items of information:


(1) If the service contract covers a single product, a clear description and identification of the
covered product. If the service contract covers a class of products, a description of the class of
products covered by the service contract that is sufficiently clear so the buyer is able to discern
the products covered.
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(2) The point in time or event when the term of the service contract commences, and its duration
measured by elapsed time or an objective measure of use.


(3)(A) A service contract may be offered on a month-to-month or other periodic basis and continue
until canceled by the buyer or the service contractor in accordance with Section 1794.41 and, for
electronic and appliance repair dealers, Section 9855.6 of the Business and Professions Code. If
the service contract continues until canceled by the buyer or service contractor, the service contract
shall do all of the following:


(i) Disclose to the buyer in a clear and conspicuous manner that the service contract shall continue
until canceled by the buyer or service contractor and require the buyer's affirmative consent to
this provision.


(ii) Disclose to the buyer all alternatives that the seller offering the service contract offers, including
any fixed-term service contracts or other service contract basis that does not continue until it is
canceled.


(iii) Provide, at a minimum, a toll-free number, email address, postal address, and, if one exists,
internet website the buyer can use to cancel the service contract. Cancellation shall not require the
use of more than one of these methods to be completed and shall be effective immediately upon
receipt of the request for cancellation.


(iv) If the service contract was entered into online, allow the buyer the option to cancel the service
contract exclusively online, without engaging in any unnecessary steps that obstruct or delay the
buyer's ability to cancel the continuation of the service contract.


(v)(I) Provide for a refund to the buyer of any unearned amounts in accordance with Section
1794.41 and, for electronic and appliance repair dealers, Section 9855.6 of the Business and
Professions Code.


(II) The amount of any refund, as well as any cancellation or administrative fees, under this
paragraph shall be calculated based on the period, whether month to month or otherwise, for which
payment is made and the amount of the payment for the period.
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(III) A written notice of cancellation other than notice required by clauses (iii) and (iv) shall not
be required to obtain a refund.


(B) This paragraph does not apply to vehicle service contracts.


(4) If the enforceability of the service contract is limited to the original buyer or is limited to
persons other than every consumer owner of the covered product during the term of the service
contract, a description of the limits on transfer or assignment of the service contract.


(5) A statement of the general obligation of the service contractor in the same language set forth
in subdivision (b), with equally clear and conspicuous statements of the following:


(A) Any services, parts, characteristics, components, properties, defects, malfunctions, causes,
conditions, repairs, or remedies that are excluded from the scope of the service contract.


(B) Any other limits on the application of the language in subdivision (b) such as a limit on the
total number of service calls.


(C) Any additional services that the service contractor will provide.


(D) Whether the obligation of the service contractor includes preventive maintenance and, if so,
the nature and frequency of the preventive maintenance that the service contractor will provide.


(E) Whether the buyer has an obligation to provide preventive maintenance or perform any other
obligations and, if so, the nature and frequency of the preventive maintenance and of any other
obligations, and the consequences of any noncompliance.


(6) A step-by-step explanation of the procedure that the buyer should follow in order to obtain
performance of any obligation under the service contract including the following:


(A) The full legal and business name of the service contractor.
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(B) The mailing address of the service contractor.


(C) The persons or class of persons that are authorized to perform service.


(D) The name or title and address of any agent, employee, or department of the service contractor
that is responsible for the performance of any obligations.


(E) The method of giving notice to the service contractor of the need for service.


(F) Whether in-home service is provided or, if not, whether the costs of transporting the product
for service or repairs will be paid by the service contractor.


(G) If the product must be transported to the service contractor, either the place where the product
may be delivered for service or repairs or a toll-free telephone number that the buyer may call to
obtain that information.


(H) All other steps that the buyer must take to obtain service.


(I) All fees, charges, and other costs that the buyer must pay to obtain service.


(7) An explanation of the steps that the service contractor will take to carry out its obligations
under the service contract.


(8) A description of any right to cancel the contract if the buyer returns the product or the product
is sold, lost, stolen, or destroyed, or, if there is no right to cancel or the right to cancel is limited,
a statement of the fact.


(9) Information respecting the availability of any informal dispute settlement process.


(d) A service contractor may cancel a service contract offered on a month-to-month or other
periodic basis only if any of the following occurs:
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(1) The buyer fails to make timely payment.


(2) The buyer is otherwise in material breach of the service contract.


(3) The buyer has committed fraud in connection with the service contract.


(4)(A) The service contractor or its affiliate is the obligor under the service contract, and the service
contractor or its affiliate is discontinuing this category of service contract no later than 30 days
after the effective date of the cancellation.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(5)(A) Neither the seller offering the service contract nor any of its affiliates is the obligor under
the service contract, and the seller is discontinuing its offering of the service contract no later than
30 days after the effective date of the cancellation in favor of a service contract with a different
obligor.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(e) As used in this section:


(1) “Affiliate” means an entity that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with another specified entity.


(2)(A) “Affirmative consent” means any freely given, specific, informed, and unambiguous
indication of the consumer's wishes by which the consumer, or the consumer's legal guardian, a
person who has power of attorney, or a person acting as a conservator for the consumer, including
by a statement or by a clear affirmative action, signifies agreement to the continuous until canceled
nature of the service contract.
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(B) “Affirmative consent” does not mean any of the following:


(i) Acceptance of a general or broad terms of use, or similar document, that contains descriptions
of the coverages under the service contract along with other, unrelated information.


(ii) Hovering over, muting, pausing, or closing a given piece of content.


(iii) Agreement obtained through the use of dark patterns.


(f) Subdivisions (b) and (c) are applicable to service contracts on new or used home appliances
and home electronic products entered into on or after July 1, 1989. They are applicable to service
contracts on all other new or used products entered into on and after July 1, 1991.


(g) The amendments to this section made by the act adding this subdivision are applicable only to
a service contract entered into on or after January 1, 2022.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 13.5, operative Jan. 1, 1998. Amended by Stats.1997,
c. 401 (S.B.780), § 65, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973), § 64, operative Jan.
1, 2008; Stats.2021, c. 452 (A.B.1221), § 2, eff. Jan. 1, 2022.)


West's Ann. Cal. Civ. Code § 1794.4, CA CIVIL § 1794.4
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794


§ 1794. Actions by buyers; measure of damages;
civil penalties; costs and expenses; attorney's fees


Currentness


(a) Any buyer of consumer goods who is damaged by a failure to comply with any obligation
under this chapter or under an implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.


(b) The measure of the buyer's damages in an action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:


(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code
shall apply.


(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial Code
shall apply, and the measure of damages shall include the cost of repairs necessary to make the
goods conform.


(c) If the buyer establishes that the failure to comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision (a), a civil penalty which shall not exceed
two times the amount of actual damages. This subdivision shall not apply in any class action under
Section 382 of the Code of Civil Procedure or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.
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(d) If the buyer prevails in an action under this section, the buyer shall be allowed by the court
to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses,
including attorney's fees based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement and prosecution of such
action.


(e)(1) Except as otherwise provided in this subdivision, if the buyer establishes a violation of
paragraph (2) of subdivision (d) of Section 1793.2, the buyer shall recover damages and reasonable
attorney's fees and costs, and may recover a civil penalty of up to two times the amount of damages.


(2) If the manufacturer maintains a qualified third-party dispute resolution process which
substantially complies with Section 1793.22, the manufacturer shall not be liable for any civil
penalty pursuant to this subdivision.


(3) After the occurrence of the events giving rise to the presumption established in subdivision (b)
of Section 1793.22, the buyer may serve upon the manufacturer a written notice requesting that the
manufacturer comply with paragraph (2) of subdivision (d) of Section 1793.2. If the buyer fails to
serve the notice, the manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(4) If the buyer serves the notice described in paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within 30 days of the service of that notice, the
manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(5) If the buyer recovers a civil penalty under subdivision (c), the buyer may not also recover a
civil penalty under this subdivision for the same violation.


Credits
(Added by Stats.1982, c. 385, p. 1716, § 2. Amended by Stats.1987, c. 1280, § 4, operative Jan.
1, 1988; Stats.1992, c. 1232 (S.B.1762), § 9.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.4


§ 1795.4. Leases of new and used consumer goods; rules applicable


Currentness


For the purposes of this chapter only, the following rules apply to leases of both new and used
consumer goods:


(a) If express warranties are regularly furnished to purchasers of substantially the same kind of
goods, (1) those warranties will be deemed to apply to the leased goods and (2) the lessor and
lessee shall each be deemed to be the first purchaser of the goods for the purpose of any warranty
provision limiting warranty benefits to the original purchaser.


(b) The lessee of goods has the same rights under this chapter against the manufacturer and any
person making express warranties that the lessee would have had under this chapter if the goods had
been purchased by the lessee, and the manufacturer and any person making express warranties have
the same duties and obligations under this chapter with respect to the goods that such manufacturer
and other person would have had under this chapter if the goods had been sold to the lessee.


(c) If a lessor leases goods to a lessee from the lessor's inventory, the lessee has the same rights
under this chapter against the lessor that the lessee would have had if the goods had been purchased
by the lessee, and the lessor has the same duties and obligations under this chapter with respect
to the goods that the lessor would have had under this chapter if the goods had been sold to the
lessee. For purposes of this section, “inventory” shall include both goods in the lessor's possession
prior to negotiation of the lease and goods ordered from another party in order to lease those goods
to the lessee where the lessor is a dealer in goods of that type.
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(d) If a lessor leases goods to a lessee which the lessor acquires other than from the lessor's
inventory, the lessee has the same rights under this chapter against the seller of the goods to the
lessor that the lessee would have had under this chapter if the goods had been purchased by the
lessee from the seller, and the seller of the goods to the lessor has the same duties and obligations
under this chapter with respect to the goods that the seller would have had under this chapter if the
goods had been purchased by the lessee from the seller.


(e) A lessor who re-leases goods to a new lessee and does not retake possession of the goods prior
to consummation of the re-lease may, notwithstanding the provisions of Section 1793, disclaim
as to that lessee any and all warranties created by this chapter by conspicuously disclosing in the
lease that these warranties are disclaimed.


(f) A lessor who has obligations to the lessee with relation to warranties in connection with a
lease of goods and the seller of goods to a lessor have the same rights and remedies against the
manufacturer and any person making express warranties that a seller of the goods would have had
if the seller had sold the goods to the lessee.


Credits
(Added by Stats.1984, c. 1169, § 2.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.5


§ 1795.5. Used goods; obligation of distributor or retail seller;
maintenance of service and repair facilities; duration of warranties


Currentness


Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods to
mean “new” goods, the obligation of a distributor or retail seller of used consumer goods in a sale
in which an express warranty is given shall be the same as that imposed on manufacturers under
this chapter except:


(a) It shall be the obligation of the distributor or retail seller making express warranties with respect
to used consumer goods (and not the original manufacturer, distributor, or retail seller making
express warranties with respect to such goods when new) to maintain sufficient service and repair
facilities within this state to carry out the terms of such express warranties.


(b) The provisions of Section 1793.5 shall not apply to the sale of used consumer goods sold in
this state.


(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness with respect to used consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods, provided the duration of the express warranty is reasonable, but in no event
shall such implied warranties have a duration of less than 30 days nor more than three months
following the sale of used consumer goods to a retail buyer. Where no duration for an express
warranty is stated with respect to such goods, or parts thereof, the duration of the implied warranties
shall be the maximum period prescribed above.
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(d) The obligation of the distributor or retail seller who makes express warranties with respect to
used goods that are sold in this state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.


Credits
(Added by Stats.1971, c. 1523, p. 3008, § 17, operative Jan. 1, 1972. Amended by Stats.1974, c.
169, p. 325, § 1; Stats.1978, c. 991, p. 3065, § 12; Stats.1983, c. 728, § 2.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.8


§ 1795.8. Application of chapter to members of Armed Forces purchasing motor vehicle


Effective: January 1, 2008
Currentness


Notwithstanding any other provision of law, this chapter shall apply to a purchase in the United
States of a motor vehicle, as defined in paragraph (2) of subdivision (e) of Section 1793.22, with
a manufacturer's express warranty by a member of the Armed Forces regardless of in which state
his or her motor vehicle is purchased or registered, if both of the following apply:


(a) The member of the Armed Forces purchases a motor vehicle, as defined in paragraph (2) of
subdivision (e) of Section 1793.22, with a manufacturer's express warranty from a manufacturer
who sells motor vehicles in this state or from an agent or representative of that manufacturer.


(b) The member of the Armed Forces was stationed in or a resident of this state at the time he or
she purchased the motor vehicle or at the time he or she filed an action pursuant to this chapter.


Credits
(Added by Stats.2007, c. 151 (S.B.234), § 2.)


West's Ann. Cal. Civ. Code § 1795.8, CA CIVIL § 1795.8
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 2. Standards for Warranty Work (Refs & Annos)


West's Ann.Cal.Civ.Code § 1796.5


§ 1796.5. Service or repair to consumer goods; duty owed to purchasers


Currentness


Any individual, partnership, corporation, association, or other legal relationship which engages
in the business of providing service or repair to new or used consumer goods has a duty to the
purchaser to perform those services in a good and workmanlike manner.


Credits
(Added by Stats.1978, c. 991, p. 3065, § 13.)


West's Ann. Cal. Civ. Code § 1796.5, CA CIVIL § 1796.5
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 14. Lien
Chapter 2B. Automobile Sales Finance Act (Refs & Annos)


West's Ann.Cal.Civ.Code § 2981


§ 2981. Definitions


Effective: January 1, 2023
Currentness


As used in this chapter, unless the context otherwise requires:


(a) “Conditional sale contract” means:


(1) A contract for the sale of a motor vehicle between a buyer and a seller, with or without
accessories, under which possession is delivered to the buyer and either of the following:


(A) The title vests in the buyer thereafter only upon the payment of all or a part of the price, or
the performance of any other condition.


(B) A lien on the property is to vest in the seller as security for the payment of part or all of the
price, or for the performance of any other condition.


(2) A contract for the bailment of a motor vehicle between a buyer and a seller, with or without
accessories, by which the bailee or lessee agrees to pay as compensation for use a sum substantially
equivalent to or in excess of the aggregate value of the vehicle and its accessories, if any, at the
time the contract is executed, and by which it is agreed that the bailee or lessee will become, or
for no other or for a nominal consideration has the option of becoming, the owner of the vehicle
upon full compliance with the terms of the contract.
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(b) “Seller” means a person engaged in the business of selling or leasing motor vehicles under
conditional sale contracts.


(c) “Buyer” means the person who buys or hires a motor vehicle under a conditional sale contract.


(d) “Person” includes an individual, company, firm, association, partnership, trust, corporation,
limited liability company, or other legal entity.


(e) “Holder” means the person entitled to enforce the conditional sale contract against the buyer
at the time.


(f) “Cash price” means the amount for which the seller would sell and transfer to the buyer
unqualified title to the motor vehicle described in the conditional sale contract, if the property
were sold for cash at the seller's place of business on the date the contract is executed, and shall
include taxes to the extent imposed on the cash sale and the cash price of accessories or services
related to the sale, including, but not limited to, delivery, installation, alterations, modifications,
improvements, document preparation fees, a service contract, a vehicle contract cancellation
option agreement, and payment of a prior credit or lease balance remaining on property being
traded in.


(g) “Downpayment” means a payment that the buyer pays or agrees to pay to the seller in cash
or property value or money's worth at or prior to delivery by the seller to the buyer of the motor
vehicle described in the conditional sale contract. The term shall also include the amount of any
portion of the downpayment the payment of which is deferred until not later than the due date
of the second otherwise scheduled payment, if the amount of the deferred downpayment is not
subject to a finance charge. The term does not include any administrative finance charge charged,
received, or collected by the seller as provided in this chapter.


(h) “Amount financed” means the amount required to be disclosed pursuant to paragraph (8) of
subdivision (a) of Section 2982.


(i) “Unpaid balance” means the difference between subdivisions (f) and (g), plus all insurance
premiums (except for credit life or disability insurance when the amount thereof is included in
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the finance charge), which are included in the contract balance, and the total amount paid or to
be paid as follows:


(1) To a public officer in connection with the transaction.


(2) For license, certificate of title, and registration fees imposed by law, and the amount of the state
fee for issuance of a certificate of compliance or certificate of waiver pursuant to Section 9889.56
of the Business and Professions Code.


(j) “Finance charge” has the meaning set forth for that term in Section 226.4 of Regulation Z. The
term shall not include delinquency charges or collection costs and fees as provided by subdivision
(k) of Section 2982, extension or deferral agreement charges as provided by Section 2982.3, or
amounts for insurance, repairs to or preservation of the motor vehicle, or preservation of the
security interest therein advanced by the holder under the terms of the contract.


(k) “Total of payments” means the amount required to be disclosed pursuant to subdivision (h) of
Section 226.18 of Regulation Z. The term includes any portion of the downpayment that is deferred
until not later than the second otherwise scheduled payment and that is not subject to a finance
charge. The term shall not include amounts for which the buyer may later become obligated under
the terms of the contract in connection with insurance, repairs to or preservation of the motor
vehicle, preservation of the security interest therein, or otherwise.


(l) “Motor vehicle” means a vehicle required to be registered under the Vehicle Code that is bought
for use primarily for personal or family purposes, and does not mean any vehicle that is bought
for use primarily for business or commercial purposes or a mobilehome, as defined in Section
18008 of the Health and Safety Code that is sold on or after July 1, 1981. “Motor vehicle” does
not include any trailer that is sold in conjunction with a vessel and that comes within the definition
of “goods” under Section 1802.1.


(m) “Purchase order” means a sales order, car reservation, statement of transaction, or any other
such instrument used in the conditional sale of a motor vehicle pending execution of a conditional
sale contract. The purchase order shall conform to the disclosure requirements of subdivision (a)
of Section 2982 and Section 2984.1, and subdivision (m) of Section 2982 shall apply.
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(n) “Regulation Z” means a rule, regulation, or interpretation promulgated by the Board of
Governors of the Federal Reserve System (“Board”) under the federal Truth in Lending Act, as
amended (15 U.S.C. Sec. 1601, et seq.), and an interpretation or approval issued by an official or
employee of the Federal Reserve System duly authorized by the board under the Truth in Lending
Act, as amended, to issue the interpretations or approvals.


(o) “Simple-interest basis” means the determination of a finance charge, other than an
administrative finance charge, by applying a constant rate to the unpaid balance as it changes from
time to time either:


(1) Calculated on the basis of a 365-day year and actual days elapsed (although the seller may, but
need not, adjust its calculations to account for leap years); reference in this chapter to the “365-
day basis” shall mean this method of determining the finance charge, or


(2) For contracts entered into prior to January 1, 1988, calculated on the basis of a 360-day year
consisting of 12 months of 30 days each and on the assumption that all payments will be received
by the seller on their respective due dates; reference in this chapter to the “360-day basis” shall
mean this method of determining the finance charge.


(p) “Precomputed basis” means the determination of a finance charge by multiplying the original
unpaid balance of the contract by a rate and multiplying that product by the number of payment
periods elapsing between the date of the contract and the date of the last scheduled payment.


(q) “Service contract” means “vehicle service contract” as defined in subdivision (c) of Section
12800 of the Insurance Code.


(r) “Surface protection product” means the following products installed by the seller after the motor
vehicle is sold:


(1) Undercoating.


(2) Rustproofing.
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(3) Chemical or film paint sealant or protectant.


(4) Chemical sealant or stain inhibitor for carpet and fabric.


(s) “Theft deterrent device” means the following devices installed by the seller after the motor
vehicle is sold:


(1) A vehicle alarm system.


(2) A window etch product.


(3) A body part marking product.


(4) A steering lock.


(5) A pedal or ignition lock.


(6) A fuel or ignition kill switch.


(t) “Guaranteed asset protection waiver” means an optional contractual obligation under which a
seller agrees, for additional consideration, to cancel or waive all or part of amounts due on the
buyer's conditional sale contract subject to this chapter in the event of a total loss or unrecovered
theft of the motor vehicle specified in the conditional sale contract.


Credits
(Added by Stats.1961, c. 1626, p. 3534, § 4, eff. Jan. 1, 1962. Amended by Stats.1968, c. 1338, p.
2556, § 1; Stats.1970, c. 1003, p. 1800, § 1; Stats.1973, c. 696, § 1; Stats.1976, c. 1285, p. 5722, §
1; Stats.1979, c. 805, p. 2781, § 18; Stats.1980, c. 1149, p. 3722, § 7; Stats.1980, c. 1380, p. 5019,
§ 19, eff. Oct. 1, 1980; Stats.1981, c. 134, p. 892, § 1, eff. July 1, 1981, operative July 1, 1981;
Stats.1981, c. 1075, p. 4122, § 12, operative Oct. 1, 1982; Stats.1985, c. 1186, § 2; Stats.1994,
c. 1010 (S.B.2053), § 50; Stats.1999, c. 212 (S.B.1092), § 1; Stats.2005, c. 128 (A.B.68), § 2,
operative July 1, 2006; Stats.2022, c. 283 (A.B.2311), § 1, eff. Jan. 1, 2023.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 14. Lien
Chapter 2D. Vehicle Leasing Act (Refs & Annos)


West's Ann.Cal.Civ.Code § 2985.7


§ 2985.7. Definitions


Currentness


(a) “Motor vehicle” means any vehicle required to be registered under the Vehicle Code. Motor
vehicle does not include any trailer which is sold in conjunction with a vessel.


(b) “Lessor” includes “bailor” and is a person who is engaged in the business of leasing, offering
to lease or arranging the lease of a motor vehicle under a lease contract.


For the purpose of this subdivision, “person” means an individual, partnership, corporation, limited
liability company, estate, trust, cooperative, association or any other legal entity.


(c) “Lessee” includes “bailee” and is a natural person who leases, offers to lease or is offered the
lease of a motor vehicle under a lease contract.


(d) “Lease contract” means any contract for or in contemplation of the lease or bailment for the
use of a motor vehicle, and the purchase of services incidental thereto, by a natural person for
a term exceeding four months, primarily for personal, family or household purposes, whether or
not it is agreed that the lessee bear the risk of the motor vehicle's depreciation. Lease contract
does not include a lease for agricultural, business or commercial purposes, or to a government or
governmental agency or instrumentality.


(e) “Regulation M” means any rule, regulation, or interpretation promulgated by the Board of
Governors of the Federal Reserve System under the federal Consumer Leasing Act (15 U.S.C.
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Secs. 1667-1667e), and any interpretation or approval issued by an official or employee of the
Federal Reserve System duly authorized by the board to issue such interpretations or approvals.


(f) “Constant yield method” means the following:


(1) In the case of a periodic payment lease, the method of determining the rent charge portion of
each base payment in which the rent charge for each computational period is earned in advance by
multiplying the constant rate implicit in the lease contract times the balance subject to rent charge
as it declines during the scheduled lease term. At any time during the scheduled term of a periodic
payment lease, the balance subject to rent charge is the difference between the adjusted capitalized
cost and the sum of (A) all depreciation and other amortized amounts accrued during the preceding
computational periods and (B) the first base periodic payment.


(2) In the case of a single payment lease, the method of determining the periodic earning of rent
charges in which the rent charge for each computational period is earned in advance by multiplying
the constant rate implicit in the lease contract times the balance subject to rent charge as it increases
during the scheduled lease term. At any time during the scheduled term of a single payment lease,
the balance subject to rent charge is determined by subtracting from the residual value the total
rent charge scheduled to be earned over the term of the lease contract and adding to the difference
all rent charges accrued during the preceding computational periods.


(3) Periodic rent charge calculations are based on the assumption that the lessor will receive the
lease payments on their exact due dates and that the lease does not end before its scheduled
termination date.


Credits
(Added by Stats.1976, c. 1284, p. 5700, § 2, operative March 23, 1977. Amended by Stats.1984,
c. 1114, § 4; Stats.1994, c. 1010 (S.B.2053), § 51; Stats.1997, c. 800 (S.B.1291), § 3.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 14. Lien
Chapter 2D. Vehicle Leasing Act (Refs & Annos)


West's Ann.Cal.Civ.Code § 2986.5


§ 2986.5. Used motor vehicle; requirements for lease; excess
charges for licensing or transfer of title; return to lessee


Currentness


(a) No person shall lease a used motor vehicle for operation on California highways if such vehicle
does not meet all of the equipment requirements of Division 12 (commencing with Section 24000)
of the Vehicle Code. This subdivision does not apply to an extension or a subsequent lease of the
same motor vehicle to the same lessee.


(b) If a lessee of a vehicle pays to the lessor an amount for the licensing or transfer of title of the
vehicle which amount is in excess of the actual fees due for such licensing or transfer, or which
amount is in excess of the amount which has been paid, prior to the sale, by the lessor to the state
in order to avoid penalties that would have accrued because of late payment of such fees, the lessor
shall return such excess amount to the lessee, whether or not such lessee requests the return of
the excess amount.


Credits
(Added by Stats.1976, c. 1284, p. 5700, § 2, operative March 23, 1977.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1.5. Motor Vehicle Warranty Adjustment Programs (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.90


§ 1795.90. Definitions


Currentness


For purposes of this chapter:


(a) “Consumer” means the purchaser, other than for purposes of resale, of a motor vehicle, a lessee
of a motor vehicle, any person to whom the motor vehicle is transferred during the duration of
an express warranty applicable to that motor vehicle, and any person entitled by the terms of the
warranty to enforce the obligations of the warranty.


(b) “Manufacturer” means any person, firm, or corporation, whether resident or nonresident, that
manufactures or assembles motor vehicles for sale or distribution in this state. In the case of motor
vehicles not manufactured in the United States, the term “manufacturer” shall also include any
person, firm, or corporation that is engaged in the business of importing motor vehicles.


(c) “Dealer” means any person, firm, or corporation selling or agreeing to sell in this state one
or more new motor vehicles under a retail agreement with a manufacturer, manufacturer branch,
distributor, distributor branch, or agent of any of them.


(d) “Adjustment program” means any program or policy that expands or extends the consumer's
warranty beyond its stated limit or under which a manufacturer offers to pay for all or any part
of the cost of repairing, or to reimburse consumers for all or any part of the cost of repairing, any
condition that may substantially affect vehicle durability, reliability, or performance, other than
service provided under a safety or emission-related recall campaign. “Adjustment program” does
not include ad hoc adjustments made by a manufacturer on a case-by-case basis.
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(e) “Motor vehicle” means a motor vehicle, excluding motorcycles, motor homes, and off-road
vehicles, which is registered in this state.


(f) “Lessee” means any person who leases a motor vehicle pursuant to a written lease which
provides that the lessee is responsible for repairs to the motor vehicle.


(g) “Service bulletin” means any notice issued by a manufacturer and filed with the National
Highway Traffic Safety Administration relating to vehicle durability, reliability, or performance.


Credits
(Added by Stats.1993, c. 814 (S.B.486), § 1.)
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1.5. Motor Vehicle Warranty Adjustment Programs (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.91


§ 1795.91. Dealers; duties


Effective: January 1, 2020
Currentness


Dealers shall have the following duties:


(a) A dealer shall provide notice to prospective purchasers and lessees that provides information
on how to get copies of service bulletins. This notice shall not be construed as an admission by
the dealer or manufacturer of the existence or nonexistence of a vehicle defect.


The notice shall be deemed sufficient if posted in the showroom or other area conspicuous to motor
vehicle purchasers and written in the following form:


FEDERAL LAW REQUIRES MANUFACTURERS TO FURNISH THE NATIONAL
HIGHWAY TRAFFIC SAFETY ADMINISTRATION (NHTSA) WITH BULLETINS
DESCRIBING ANY DEFECTS IN THEIR VEHICLES. THESE BULLETINS ARE NOT
RECALLS.


YOU MAY OBTAIN COPIES OF THESE TECHNICAL SERVICE BULLETINS FROM THE
NHTSA, THE MANUFACTURER (ASK YOUR DEALER FOR THE TOLL-FREE NUMBER),
OR


CERTAIN CONSUMER PUBLICATIONS, WHICH PUBLISH THESE BULLETINS. SOME
COMPANIES WILL SEND THEM TO YOU, FOR A FEE.
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(b) A dealer shall disclose to a consumer seeking repairs for a particular condition at its repair
shop, the principal terms and conditions of the manufacturer's adjustment program covering the
condition if the dealer has received a service bulletin concerning the adjustment program.


Credits
(Added by Stats.1993, c. 814 (S.B.486), § 1. Amended by Stats.2019, c. 490 (A.B.596), § 1, eff.
Jan. 1, 2020.)


West's Ann. Cal. Civ. Code § 1795.91, CA CIVIL § 1795.91
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1.5. Motor Vehicle Warranty Adjustment Programs (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.92


§ 1795.92. Manufacturers; duties


Currentness


Manufacturers shall have the following duties:


(a) A manufacturer shall, within 90 days of the adoption of an adjustment program, subject to
priority for safety or emission-related recalls, notify by first-class mail all owners or lessees of
motor vehicles eligible under the program of the condition giving rise to and the principal terms
and conditions of the program.


(b) Copies of all notices mailed in accordance with subdivision (a) shall be sent to the New Motor
Vehicle Board within the Department of Motor Vehicles and made available for public inquiries.


(c) A manufacturer shall, within 30 days of the adoption of any new adjustment program, notify
its dealers, in writing, of all the terms and conditions thereof.


(d) A manufacturer who establishes an adjustment program shall implement procedures to assure
reimbursement of each consumer eligible under an adjustment program who incurs expenses
for repair of a condition subject to the program prior to acquiring knowledge of the program.
The reimbursement shall be consistent with the terms and conditions of the particular program.
The manufacturer shall notify the consumer within 21 business days of receiving a claim for
reimbursement whether the claim will be allowed or denied. If the claim is denied, the specific
reasons for the denial shall be stated in writing.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3F21B1601F1741D7B169D6B830F554BA&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N0ABF4E208E5A11D8A8ACD145B11214D7&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1795.92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N74647E27F486454694935A10200B4F4A&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3R)&originatingDoc=N0ABF4E208E5A11D8A8ACD145B11214D7&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1795.92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE6DC5135D811473092C82CEBC317DBC1&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4R)&originatingDoc=N0ABF4E208E5A11D8A8ACD145B11214D7&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1795.92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3619E71DA9944BB6B99CEAD84264549B&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4T1.7R)&originatingDoc=N0ABF4E208E5A11D8A8ACD145B11214D7&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1795.92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE32EDE7E27B144F4BF6BCC6086545EF0&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACID3PT4T1.7C1.5R)&originatingDoc=N0ABF4E208E5A11D8A8ACD145B11214D7&refType=CM&sourceCite=West%27s+Ann.Cal.Civ.Code+%c2%a7+1795.92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000200&contextData=(sc.Default) 





§ 1795.92. Manufacturers; duties, CA CIVIL § 1795.92


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(e) Any consumer who, prior to acquiring knowledge of an adjustment program, incurs expenses
for repair of a condition subject to the adjustment program may file a claim for reimbursement
under subdivision (d). The claim shall be made in writing to the manufacturer within two years of
the date of the consumer's payment for repair of the condition.


Credits
(Added by Stats.1993, c. 814 (S.B.486), § 1.)


West's Ann. Cal. Civ. Code § 1795.92, CA CIVIL § 1795.92
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1.5. Motor Vehicle Warranty Adjustment Programs (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.93


§ 1795.93. Consumer or lessee remedies; construction of chapter


Currentness


Nothing in this chapter shall be construed to exclude, modify, or otherwise limit any other remedy
provided by law to a consumer or lessee.


Credits
(Added by Stats.1993, c. 814 (S.B.486), § 1.)


West's Ann. Cal. Civ. Code § 1795.93, CA CIVIL § 1795.93
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 6. Breach, Repudiation and Excuse (Refs & Annos)


West's Ann.Cal.Com.Code § 2608


§ 2608. Revocation of acceptance in whole or in part


Currentness


(1) The buyer may revoke his acceptance of a lot or commercial unit whose nonconformity
substantially impairs its value to him if he has accepted it


(a) On the reasonable assumption that its nonconformity would be cured and it has not been
seasonably cured; or


(b) Without discovery of such nonconformity if his acceptance was reasonably induced either by
the difficulty of discovery before acceptance or by the seller's assurances.


(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or
should have discovered the ground for it and before any substantial change in condition of the
goods which is not caused by their own defects. It is not effective until the buyer notifies the seller
of it.


(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as
if he had rejected them.


Credits
(Stats.1963, c. 819, § 2608).


West's Ann. Cal. Com. Code § 2608, CA COML § 2608
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 7. Remedies (Refs & Annos)


West's Ann.Cal.Com.Code § 2711


§ 2711. Buyer's remedies in general; buyer's security interest in rejected goods


Currentness


(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably
revokes acceptance then with respect to any goods involved, and with respect to the whole if the
breach goes to the whole contract (Section 2612), the buyer may cancel and whether or not he has
done so may in addition to recovering so much of the price as has been paid


(a) “Cover” and have damages under the next section as to all the goods affected whether or not
they have been identified to the contract; or


(b) Recover damages for nondelivery as provided in this division (Section 2713).


(2) Where the seller fails to deliver or repudiates the buyer may also


(a) If the goods have been identified recover them as provided in this division (Section 2502); or


(b) In a proper case obtain specific performance or replevy the goods as provided in this division
(Section 2716).


(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest
in goods in his possession or control for any payments made on their price and any expenses
reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such
goods and resell them in like manner as an aggrieved seller (Section 2706).
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Credits
(Stats.1963, c. 819, § 2711.)


West's Ann. Cal. Com. Code § 2711, CA COML § 2711
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 7. Remedies (Refs & Annos)


West's Ann.Cal.Com.Code § 2712


§ 2712. “Cover”; buyer's procurement of substitute goods


Currentness


(1) After a breach within the preceding section the buyer may “cover” by making in good faith
and without unreasonable delay any reasonable purchase of or contract to purchase goods in
substitution for those due from the seller.


(2) The buyer may recover from the seller as damages the difference between the cost of cover and
the contract price together with any incidental or consequential damages as hereinafter defined
(Section 2715), but less expenses saved in consequence of the seller's breach.


(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.


Credits
(Stats.1963, c. 819, § 2712.)


West's Ann. Cal. Com. Code § 2712, CA COML § 2712
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 7. Remedies (Refs & Annos)


West's Ann.Cal.Com.Code § 2713


§ 2713. Buyer's damages for non-delivery or repudiation


Currentness


(1) Subject to the provisions of this division with respect to proof of market price (Section 2723),
the measure of damages for nondelivery or repudiation by the seller is the difference between
the market price at the time when the buyer learned of the breach and the contract price together
with any incidental and consequential damages provided in this division (Section 2715), but less
expenses saved in consequence of the seller's breach.


(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival
or revocation of acceptance, as of the place of arrival.


Credits
(Stats.1963, c. 819, § 2713.)


West's Ann. Cal. Com. Code § 2713, CA COML § 2713
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 7. Remedies (Refs & Annos)


West's Ann.Cal.Com.Code § 2714


§ 2714. Buyer's damages for breach in regard to accepted goods


Currentness


(1) Where the buyer has accepted goods and given notification (subdivision (3) of Section 2607) he
or she may recover, as damages for any nonconformity of tender, the loss resulting in the ordinary
course of events from the seller's breach as determined in any manner that is reasonable.


(2) The measure of damages for breach of warranty is the difference at the time and place of
acceptance between the value of the goods accepted and the value they would have had if they had
been as warranted, unless special circumstances show proximate damages of a different amount.


(3) In a proper case any incidental and consequential damages under Section 2715 also may be
recovered.


Credits
(Stats.1963, c. 819, § 2714. Amended by Stats.1995, c. 91 (S.B.975), § 21.)


West's Ann. Cal. Com. Code § 2714, CA COML § 2714
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Commercial Code (Refs & Annos)


Division 2. Sales (Refs & Annos)
Chapter 7. Remedies (Refs & Annos)


West's Ann.Cal.Com.Code § 2715


§ 2715. Buyer's incidental and consequential damages


Currentness


(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred
in inspection, receipt, transportation and care and custody of goods rightfully rejected, any
commercially reasonable charges, expenses or commissions in connection with effecting cover
and any other reasonable expense incident to the delay or other breach.


(2) Consequential damages resulting from the seller's breach include


(a) Any loss resulting from general or particular requirements and needs of which the seller at the
time of contracting had reason to know and which could not reasonably be prevented by cover
or otherwise; and


(b) Injury to person or property proximately resulting from any breach of warranty.


Credits
(Stats.1963, c. 819, § 2715.)


West's Ann. Cal. Com. Code § 2715, CA COML § 2715
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 26. Air Resources (Refs & Annos)
Part 5. Vehicular Air Pollution Control (Refs & Annos)


Chapter 2. New Motor Vehicles (Refs & Annos)
Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 43100


§ 43100. Certification of vehicles and engines


Currentness


The state board may certify new motor vehicles and new motor vehicle engines pursuant to this
article.


Credits
(Added by Stats.1975, c. 957, p. 2194, § 12. Amended by Stats.1976, c. 1206, p. 5489, § 7.)


West's Ann. Cal. Health & Safety Code § 43100, CA HLTH & S § 43100
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N6EB04D03712E4BE68D71BA4CE0CAB9C9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAHSD)+lk(CAHSM)+lk(CASTERR)&originatingDoc=NEB0CD340896811D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Health+%26+Safety+Code+%c2%a7+43100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000213&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N5C6FD2BCE74F48A8B9A66D979F034263&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAHSD26R)+lk(CAHSD26D)&originatingDoc=NEB0CD340896811D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Health+%26+Safety+Code+%c2%a7+43100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000213&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3D5359F2E4B6468FBB0C09E22757847A&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAHSD26PT5R)&originatingDoc=NEB0CD340896811D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Health+%26+Safety+Code+%c2%a7+43100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000213&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N249FBB5F1CE44865911AE34921D205D9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAHSD26PT5C2R)&originatingDoc=NEB0CD340896811D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Health+%26+Safety+Code+%c2%a7+43100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000213&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N3D5343E3904449509381E3E151812B53&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAHSD26PT5C2ART1R)&originatingDoc=NEB0CD340896811D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Health+%26+Safety+Code+%c2%a7+43100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000213&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		CA HLTH & S § 43100






§ 43204. Manufacturer's warranty on vehicles or engines..., CA HLTH & S § 43204


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 26. Air Resources (Refs & Annos)
Part 5. Vehicular Air Pollution Control (Refs & Annos)


Chapter 2. New Motor Vehicles (Refs & Annos)
Article 2. Manufacturers and Dealers (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 43204


§ 43204. Manufacturer's warranty on vehicles or engines
manufactured before 1990 model-year; useful life


Currentness


(a) The manufacturer of each motor vehicle or motor vehicle engine manufactured prior to the
1990 model-year shall warrant to the ultimate purchaser and each subsequent purchaser that the
motor vehicle or motor vehicle engine is:


(1) Designed, built, and equipped so as to conform, at the time of sale, with the applicable emission
standards specified in this part.


(2) Free from defects in materials and workmanship which cause such motor vehicle or motor
vehicle engine to fail to conform with applicable regulations for its useful life, determined pursuant
to subdivision (b).


(b) As used in subdivision (a), “useful life” of a motor vehicle or motor vehicle engine means:


(1) In the case of light-duty motor vehicles, and motor vehicle engines used in such motor vehicles,
a period of use of five years or 50,000 miles, whichever first occurs, except that, in the case of fuel
metering and ignition systems and their component parts which are contained in the state board's
“Emissions Warranty Parts List” dated December 14, 1978 (items I(A), I(C), III(A), III(C), III(E),
IX(A), and IX(B)), and which are contained in vehicles or vehicle engines certified to the optional
standards pursuant to Section 43101.5 and subject to subdivision (a) of Section 43009.5, “useful
life” means a period of use of two years or 24,000 miles, whichever occurs first.
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(2) In the case of any other motor vehicle or motor vehicle engine, a period of use of five years
or 50,000 miles, whichever first occurs, unless the state board determines that a period of use of
greater duration or mileage is appropriate.


Credits
(Added by Stats.1975, c. 957, p. 2196, § 12. Amended by Stats.1976, c. 1063, p. 4720, § 55, eff.
Sept. 21, 1976; Stats.1982, c. 1173, p. 4190, § 2; Stats.1988, c. 1544, § 12.)


West's Ann. Cal. Health & Safety Code § 43204, CA HLTH & S § 43204
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 26. Air Resources (Refs & Annos)
Part 5. Vehicular Air Pollution Control (Refs & Annos)


Chapter 3. Used Motor Vehicles (Refs & Annos)
Article 1. Device Certification (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 43600


§ 43600. Emission standards; adoption and implementation


Currentness


The state board shall adopt and implement emission standards for used motor vehicles for the
control of emissions therefrom, which standards the state board has found to be necessary and
technologically feasible to carry out the purposes of this division; however, the installation of
certified devices on used motor vehicles shall not be mandated except by statute. Such standards
may be applicable to motor vehicle engines, rather than to motor vehicles.


Credits
(Added by Stats.1975, c. 957, p. 2198, § 12.)


West's Ann. Cal. Health & Safety Code § 43600, CA HLTH & S § 43600
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11704.5


§ 11704.5. License examination requirement; contents;
preliminary educational program; application of section


Effective: January 1, 2005
Currentness


(a) Except as provided in subdivision (e), every person who applies for a dealer's license pursuant
to Section 11701 for the purpose of transacting sales of used vehicles on a retail or wholesale
basis only shall be required to take and successfully complete a written examination prepared and
administered by the department before a license may be issued. The examination shall include, but
need not be limited to, all of the following laws and subjects:


(1) Division 12 (commencing with Section 24000), relating to equipment of vehicles.


(2) Advertising.


(3) Odometers.


(4) Vehicle licensing and registration.


(5) Branch locations.


(6) Offsite sales.
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(7) Unlawful dealer activities.


(8) Handling, completion, and disposition of departmental forms.


(b) Prior to the first taking of an examination under subdivision (a), every applicant shall
successfully complete a preliminary educational program of not less than four hours. The program
shall address, but not be limited to, all of the following topics:


(1) Chapter 2B (commencing with Section 2981) of Title 14 of Part 4 of Division 3 of the Civil
Code, relating to motor vehicle sales finance.


(2) Motor vehicle financing.


(3) Truth in lending.


(4) Sales and use taxes.


(5) Division 12 (commencing with Section 24000), relating to equipment of vehicles.


(6) Advertising.


(7) Odometers.


(8) Vehicle licensing and registration.


(9) Branch locations.


(10) Offsite sales.
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(11) Unlawful dealer activities.


(12) Air pollution control requirements.


(13) Regulations of the Bureau of Automotive Repair.


(14) Handling, completion, and disposition of departmental forms.


(c)(1) Except as provided in paragraph (2) or (3), every dealer who is required to complete a written
examination and an educational program pursuant to subdivisions (a) and (b) and who is thereafter
issued a dealer's license shall successfully complete, every two years after issuance of that license,
an educational program of not less than four hours that offers instruction in the subjects listed
under subdivision (a) and the topics listed under subdivision (b), in order to maintain or renew
that license.


(2) A dealer is not required to complete the educational program set forth in paragraph (1) if the
educational program is completed by a managerial employee employed by the dealer.


(3) Paragraph (1) does not apply to dealers who sell vehicles on a wholesale basis only and who,
in a one-year period, deal with less than 50 vehicles that are subject to registration.


(d) Instruction described in subdivisions (b) and (c) may be provided by generally accredited
educational institutions, private vocational schools, and educational programs and seminars
offered by professional societies, organizations, trade associations, and other educational and
technical programs that meet the requirements of this section or by the department.


(e) This section does not apply to any of the following:


(1) An applicant for a new vehicle dealer's license or any employee of that dealer.


(2) A person who holds a valid license as an automobile dismantler, an employee of that dismantler,
or an applicant for an automobile dismantler's license.
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(3) An applicant for a motorcycle only dealer's license or any employee of that dealer.


(4) An applicant for a trailer only dealer's license or any employee of that dealer.


(5) An applicant for an all-terrain only dealer's license or any employee of that dealer.


Credits
(Added by Stats.1996, c. 1008 (A.B.2367), § 3. Amended by Stats.1997, c. 619 (S.B.506), § 10;
Stats.1999, c. 230 (A.B.159), § 1; Stats.2000, c. 221 (A.B.2807), § 1; Stats.2001, c. 93 (S.B.1100),
§ 1; Stats.2004, c. 836 (A.B.2848), § 9.)


West's Ann. Cal. Vehicle Code § 11704.5, CA VEHICLE § 11704.5
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.1


§ 11713.1. Additional violations


Effective: January 1, 2019
Currentness


It is a violation of this code for the holder of a dealer's license issued under this article to do any
of the following:


(a) Advertise a specific vehicle for sale without identifying the vehicle by its model, model-year,
and either its license number or that portion of the vehicle identification number that distinguishes
the vehicle from all other vehicles of the same make, model, and model-year. Model-year is not
required to be advertised for current model-year vehicles. Year models are no longer current when
ensuing year models are available for purchase at retail in California. An advertisement that offers
for sale a class of new vehicles in a dealer's inventory, consisting of five or more vehicles, that are
all of the same make, model, and model-year is not required to include in the advertisement the
vehicle identification numbers or license numbers of those vehicles.


(b) Advertise the total price of a vehicle without including all costs to the purchaser at time of
sale, except taxes, vehicle registration fees, the California tire fee, as defined in Section 42885
of the Public Resources Code, emission testing charges not exceeding fifty dollars ($50), actual
fees charged for certificates pursuant to Section 44060 of the Health and Safety Code, finance
charges, and any dealer document processing charge or charge to electronically register or transfer
the vehicle.


(c)(1) Exclude from an advertisement of a vehicle for sale that there will be added to the advertised
total price at the time of sale, charges for sales tax, vehicle registration fees, the California tire
fee, the fee charged by the state for the issuance of a certificate of compliance or noncompliance
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pursuant to a statute, finance charges, a charge to electronically register or transfer the vehicle,
and a dealer document processing charge.


(2) The obligations imposed by paragraph (1) are satisfied by adding to the advertisement a
statement containing no abbreviations and that is worded in substantially the following form: “Plus
government fees and taxes, any finance charges, any dealer document processing charge, any
electronic filing charge, and any emission testing charge.”


(3) For purposes of paragraph (1), “advertisement” means an advertisement in a newspaper,
magazine, or direct mail publication that is two or more columns in width or one column in width
and more than seven inches in length, or on a Web page of a dealer's Internet Web site that displays
the price of a vehicle offered for sale on the Internet, as that term is defined in paragraph (6) of
subdivision (f) of Section 17538 of the Business and Professions Code.


(d) Represent the dealer document processing charge, electronic registration or transfer charge, or
emission testing charge, as a governmental fee.


(e) Fail to sell a vehicle to a person at the advertised total price, exclusive of taxes, vehicle
registration fees, the California tire fee, the fee charged by the state for the issuance of a certificate
of compliance or noncompliance pursuant to a statute, finance charges, mobilehome escrow fees,
the amount of a city, county, or city and county imposed fee or tax for a mobilehome, a dealer
document processing charge, an electronic registration or transfer charge, and a charge for emission
testing not to exceed fifty dollars ($50) plus the actual fees charged for certificates pursuant
to Section 44060 of the Health and Safety Code, while the vehicle remains unsold, unless the
advertisement states the advertised total price is good only for a specified time and the time has
elapsed. Advertised vehicles shall be sold at or below the advertised total price, with statutorily
permitted exclusions, regardless of whether the purchaser has knowledge of the advertised total
price.


(f)(1) Advertise for sale, sell, or purchase for resale a new vehicle of a line-make for which the
dealer does not hold a franchise.


(2) This subdivision does not apply to a transaction involving the following:


(A) A mobilehome.
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(B) A commercial coach, as defined in Section 18001.8 of the Health and Safety Code.


(C) An off-highway motor vehicle subject to identification as defined in Section 38012.


(D) A manufactured home.


(E) A new vehicle that will be substantially altered or modified by a converter prior to resale.


(F) A commercial vehicle with a gross vehicle weight rating of more than 10,000 pounds.


(G) A vehicle purchased for export and exported outside the territorial limits of the United States
without being registered with the department.


(H) A vehicle acquired in the ordinary course of business as a new vehicle by a dealer franchised
to sell that vehicle, if all of the following apply:


(i) The manufacturer or distributor of the vehicle files a bankruptcy petition.


(ii) The franchise agreement of the dealer is terminated, canceled, or rejected by the manufacturer
or distributor as part of the bankruptcy proceedings and the termination, cancellation, or rejection
is not a result of the revocation by the department of the dealer's license or the dealer's conviction
of a crime.


(iii) The vehicle is held in the inventory of the dealer on the date the bankruptcy petition is filed.


(iv) The vehicle is sold by the dealer within six months of the date the bankruptcy petition is filed.


(3) Subparagraph (H) of paragraph (2) does not entitle a dealer whose franchise agreement has
been terminated, canceled, or rejected to continue to perform warranty service repairs or continue
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to be eligible to offer or receive consumer or dealer incentives offered by the manufacturer or
distributor.


(g) Sell a park trailer, as specified in Section 18009.3 of the Health and Safety Code, without
disclosing in writing to the purchaser that a park trailer is required to be moved by a transporter or
a licensed manufacturer or dealer under a permit issued by the Department of Transportation or a
local authority with respect to highways under their respective jurisdictions.


(h) Advertise free merchandise, gifts, or services provided by a dealer contingent on the purchase
of a vehicle. “Free” includes merchandise or services offered for sale at a price less than the seller's
cost of the merchandise or services.


(i)(1) Advertise vehicles, and related goods or services, at a specified dealer price, with the intent
not to supply reasonably expectable demand, unless the advertisement discloses the number of
vehicles in stock at the advertised price. In addition, whether or not there are sufficient vehicles
in stock to supply a reasonably expectable demand, when phrases such as “starting at,” “from,”
“beginning as low as,” or words of similar import are used in reference to an advertised price, the
advertisement shall disclose the number of vehicles available at that advertised price.


(2) For purposes of this subdivision, in a newspaper advertisement for a vehicle that is two model-
years old or newer, the actual phrase that states the number of vehicles in stock at the advertised
price shall be printed in a type size that is at least equal to one-quarter of the type size, and in the
same style and color of type, used for the advertised price. However, in no case shall the phrase be
printed in less than 8-point type size, and the phrase shall be disclosed immediately above, below,
or beside the advertised price without intervening words, pictures, marks, or symbols.


(3) The disclosure required by this subdivision is in addition to any other disclosure required by
this code or any regulation regarding identifying vehicles advertised for sale.


(j) Use “rebate” or similar words, including, but not limited to, “cash back,” in advertising the
sale of a vehicle unless the rebate is expressed in a specific dollar amount and is in fact a rebate
offered by the vehicle manufacturer or distributor, a finance company affiliated with a vehicle
manufacturer or distributor, a regulated utility, or a governmental entity directly to the retail
purchaser of the vehicle or to the assignee of the retail purchaser.
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(k) Require a person to pay a higher price for a vehicle and related goods or services for receiving
advertised credit terms than the cash price the same person would have to pay to purchase the
same vehicle and related goods or services. For the purpose of this subdivision, “cash price” has
the same meaning as defined in subdivision (e) of Section 2981 of the Civil Code.


(l) Advertise a guaranteed trade-in allowance.


(m) Misrepresent the authority of a salesperson, representative, or agent to negotiate the final terms
of a transaction.


(n)(1) Use “invoice,” “dealer's invoice,” “wholesale price,” or similar terms that refer to a dealer's
cost for a vehicle in an advertisement for the sale of a vehicle or advertise that the selling price of
a vehicle is above, below, or at either of the following:


(A) The manufacturer's or distributor's invoice price to a dealer.


(B) A dealer's cost.


(2) This subdivision does not apply to either of the following:


(A) A communication occurring during face-to-face negotiations for the purchase of a specific
vehicle if the prospective purchaser initiates a discussion of the vehicle's invoice price or the
dealer's cost for that vehicle.


(B) A communication between a dealer and a prospective commercial purchaser that is
not disseminated to the general public. For purposes of this subparagraph, a “commercial
purchaser” means a dealer, lessor, lessor-retailer, manufacturer, remanufacturer, distributor,
financial institution, governmental entity, or person who purchases 10 or more vehicles during a
year.


(o) Violate a law prohibiting bait and switch advertising, including, but not limited to, the guides
against bait advertising set forth in Part 238 (commencing with Section 238) of Title 16 of the
Code of Federal Regulations, as those regulations read on January 1, 1988.
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(p) Make an untrue or misleading statement indicating that a vehicle is equipped with all the
factory-installed optional equipment the manufacturer offers, including, but not limited to, a false
statement that a vehicle is “fully factory equipped.”


(q) Except as provided in Section 24014, affix on a new vehicle a supplemental price sticker
containing a price that represents the dealer's asking price that exceeds the manufacturer's
suggested retail price unless all of the following occur:


(1) The supplemental sticker clearly and conspicuously discloses in the largest print appearing
on the sticker, other than the print size used for the dealer's name, that the supplemental sticker
price is the dealer's asking price, or words of similar import, and that it is not the manufacturer's
suggested retail price.


(2) The supplemental sticker clearly and conspicuously discloses the manufacturer's suggested
retail price.


(3) The supplemental sticker lists each item that is not included in the manufacturer's suggested
retail price, and discloses the additional price of each item. If the supplemental sticker price is
greater than the sum of the manufacturer's suggested retail price and the price of the items added
by the dealer, the supplemental sticker price shall set forth that difference and describe it as “added
mark-up.”


(r) Advertise an underselling claim, including, but not limited to, “we have the lowest prices” or
“we will beat any dealer's price,” unless the dealer has conducted a recent survey showing that
the dealer sells its vehicles at lower prices than another licensee in its trade area and maintains
records to adequately substantiate the claims. The substantiating records shall be made available
to the department upon request.


(s)(1) Advertise an incentive offered by the manufacturer or distributor if the dealer is required
to contribute to the cost of the incentive as a condition of participating in the incentive program,
unless the dealer discloses in a clear and conspicuous manner that dealer participation may affect
consumer cost.
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(2) For purposes of this subdivision, “incentive” means anything of value offered to induce people
to purchase a vehicle, including, but not limited to, discounts, savings claims, rebates, below-
market finance rates, and free merchandise or services.


(t) Display or offer for sale a used vehicle unless there is affixed to the vehicle the Federal Trade
Commission's Buyer's Guide as required by Part 455 of Title 16 of the Code of Federal Regulations.


(u) Fail to disclose in writing to the franchisor of a new motor vehicle dealer the name of the
purchaser, date of sale, and the vehicle identification number of each new motor vehicle sold of
the line-make of that franchisor, or intentionally submit to that franchisor a false name for the
purchaser or false date for the date of sale.


(v) Enter into a contract for the retail sale of a motor vehicle unless the contract clearly and
conspicuously discloses whether the vehicle is being sold as a new vehicle or a used vehicle, as
defined in this code.


(w) Use a simulated check, as defined in subdivision (a) of Section 22433 of the Business and
Professions Code, in an advertisement for the sale or lease of a vehicle.


(x) Fail to disclose, in a clear and conspicuous manner in at least 10-point boldface type on the
face of a contract for the retail sale of a new motor vehicle that this transaction is, or is not, subject
to a fee received by an autobroker from the selling new motor vehicle dealer, and the name of the
autobroker, if applicable.


(y) Sell or lease a new motor vehicle after October 1, 2012, unless the dealer has a contractual
agreement with the department to be a private industry partner pursuant to Section 1685. This
subdivision does not apply to the sale or lease of a motorcycle or off-highway motor vehicle subject
to identification under Section 38010 or a recreational vehicle as defined in Section 18010 of the
Health and Safety Code.


(z) As used in this section, “make” and “model” have the same meaning as is provided in Section
565.12 of Title 49 of the Code of Federal Regulations.
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Credits
(Added by Stats.2011, c. 329 (A.B.1215), § 14, operative July 1, 2012. Amended by Stats.2014,
c. 856 (A.B.1732), § 2, eff. Jan. 1, 2015; Stats.2015, c. 407 (A.B.759), § 17, eff. Jan. 1, 2016;
Stats.2018, c. 187 (A.B.2227), § 1, eff. Jan. 1, 2019.)


West's Ann. Cal. Vehicle Code § 11713.1, CA VEHICLE § 11713.1
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.16


§ 11713.16. Additional violations; advertising


Effective: January 1, 2015
Currentness


It is a violation of this code for the holder of any dealer's license issued under this article to do
any of the following:


(a) Advertise any used vehicle of the current or prior model-year without expressly disclosing the
vehicle as “used,” “previously owned,” or a similar term that indicates that the vehicle is used,
as defined in this code.


(b) Use the terms “on approved credit” or “on credit approval” in an advertisement for the sale of
a vehicle unless those terms are clearly and conspicuously disclosed and unabbreviated.


(c) Advertise an amount described by terms such as “unpaid balance” or “balance can be financed”
unless the total sale price is clearly and conspicuously disclosed and in close proximity to the
advertised balance.


(d) Advertise credit terms that fail to comply with the disclosure requirements of Section 226.24
of Title 12 of the Code of Federal Regulations. Advertisements of terms that include escalated
payments, balloon payments, or deferred downpayments shall clearly and conspicuously identify
those payments as to amounts and time due.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=NF3885D904A1011E4924BEEEFD11141EE&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11713.16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N50AB444F2A5F40688BE0863F3BAD63E6&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5R)&originatingDoc=NF3885D904A1011E4924BEEEFD11141EE&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11713.16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=ND2895295F8A943E6B4188E3FB5A04543&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA24F7F71DE084F4F867DDEEB55956D64&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA24F7F71DE084F4F867DDEEB55956D64&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5C4ART1R)&originatingDoc=NF3885D904A1011E4924BEEEFD11141EE&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11713.16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS226.24&originatingDoc=NF3885D904A1011E4924BEEEFD11141EE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS226.24&originatingDoc=NF3885D904A1011E4924BEEEFD11141EE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 11713.16. Additional violations; advertising, CA VEHICLE § 11713.16


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(e) Advertise as the total sales price of a vehicle an amount that includes a deduction for a rebate.
However, a dealer may advertise a separate amount that includes a deduction for a rebate provided
that the advertisement clearly and conspicuously discloses, in close proximity to the amount
advertised, the price of the vehicle before the rebate deduction and the amount of the rebate, each
so identified. A dealer may not advertise a rebate deduction that conflicts with another advertised
rebate deduction.


(f) Advertise claims such as “everyone financed,” “no credit rejected,” or similar claims unless
the dealer is willing to extend credit to any person under any and all circumstances.


(g) Advertise the amount of any downpayment unless it represents the total payment required
of a purchaser prior to delivery of the vehicle, including any payment for sales tax or license.
Statements such as “$_____ delivers,” “$_____ puts you in a new car” are examples of advertised
downpayments.


(h) Advertise the price of a new vehicle or class of new vehicles unless the vehicle or vehicles
have all of the equipment listed as standard by the manufacturer or distributor or the dealer has
replaced the standard equipment with equipment of higher value.


(i) Fail to clearly and conspicuously disclose in an advertisement for the sale of a vehicle any
disclosure required by this code or any qualifying term used in conjunction with advertised credit
terms. Unless otherwise provided by statute, the specific size of disclosures or qualifying terms
is not prescribed.


Credits
(Added by Stats.2002, c. 947 (A.B.2397), § 5. Amended by Stats.2014, c. 856 (A.B.1732), § 3,
eff. Jan. 1, 2015.)


West's Ann. Cal. Vehicle Code § 11713.16, CA VEHICLE § 11713.16
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.18


§ 11713.18. Advertisement of used vehicle as certified


Effective: July 1, 2006
Currentness


(a) It is a violation of this code for the holder of any dealer's license issued under this article to
advertise for sale or sell a used vehicle as “certified” or use any similar descriptive term in the
advertisement or the sale of a used vehicle that implies the vehicle has been certified to meet the
terms of a used vehicle certification program if any of the following apply:


(1) The dealer knows or should have known that the odometer on the vehicle does not indicate
actual mileage, has been rolled back or otherwise altered to show fewer miles, or replaced with an
odometer showing fewer miles than actually driven.


(2) The dealer knows or should have known that the vehicle was reacquired by the vehicle's
manufacturer or a dealer pursuant to state or federal warranty laws.


(3) The title to the vehicle has been inscribed with the notation “Lemon Law Buyback,”
“manufacturer repurchase,” “salvage,” “junk,” “nonrepairable,” “flood,” or similar title
designation required by this state or another state.


(4) The vehicle has sustained damage in an impact, fire, or flood, that after repair prior to sale
substantially impairs the use or safety of the vehicle.


(5) The dealer knows or should have known that the vehicle has sustained frame damage.
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(6) Prior to sale, the dealer fails to provide the buyer with a completed inspection report indicating
all the components inspected.


(7) The dealer disclaims any warranties of merchantability on the vehicle.


(8) The vehicle is sold “AS IS.”


(9) The term “certified” or any similar descriptive term is used in any manner that is untrue or
misleading or that would cause any advertisement to be in violation of subdivision (a) of Section
11713 of this code or Section 17200 or 17500 of the Business and Professions Code.


(b) A violation of this section is actionable under the Consumers Legal Remedies Act (Title 1.5
(commencing with Section 1750) of Part 4 of Division 3 of the Civil Code), the Unfair Competition
Law (Chapter 5 (commencing with Section 17200) of Part 2 of Division 7 of the Business and
Professions Code), Section 17500 of the Business and Professions Code, or any other applicable
state or federal law. The rights and remedies provided by this section are cumulative and shall not
be construed as restricting any right or remedy that is otherwise available.


(c) This section does not abrogate or limit any disclosure obligation imposed by any other law.


(d) This section does not apply to the advertisement or sale of a used motorcycle or a used off-
highway motor vehicle subject to identification under Section 38010.


Credits
(Added by Stats.2005, c. 128 (A.B.68), § 8, operative July 1, 2006.)


West's Ann. Cal. Vehicle Code § 11713.18, CA VEHICLE § 11713.18
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.21


§ 11713.21. Contract cancellation option agreement required;
exceptions; purchase price; form; cancellation procedures


Effective: July 1, 2012
Currentness


(a)(1) A dealer shall not sell a used vehicle, as defined in Section 665 and subject to registration
under this code, at retail to an individual for personal, family, or household use without offering the
buyer a contract cancellation option agreement that allows the buyer to return the vehicle without
cause. This section does not apply to a used vehicle having a purchase price of forty thousand
dollars ($40,000) or more, a motorcycle, as defined in Section 400, or a recreational vehicle, as
defined in Section 18010 of the Health and Safety Code.


(2) The purchase price for the contract cancellation option shall not exceed the following:


(A) Seventy-five dollars ($75) for a vehicle with a cash price of five thousand dollars ($5,000)
or less.


(B) One hundred fifty dollars ($150) for a vehicle with a cash price of more than five thousand
dollars ($5,000), but not more than ten thousand dollars ($10,000).


(C) Two hundred fifty dollars ($250) for a vehicle with a cash price of more than ten thousand
dollars ($10,000), but not more than thirty thousand dollars ($30,000).
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(D) One percent of the purchase price for a vehicle with a cash price of more than thirty thousand
dollars ($30,000), but less than forty thousand dollars ($40,000).


The term “cash price” as used in this paragraph has the same meaning as described in subparagraph
(A) of paragraph (1) of subdivision (a) of Section 2982 of the Civil Code. “Cash price” also
excludes registration, transfer, titling, and license fees, the California tire fee, and any charge to
electronically register or transfer the vehicle.


(b) To comply with subdivision (a), and notwithstanding Section 2981.9 of the Civil Code,
a contract cancellation option agreement shall be contained in a document separate from the
conditional sales contract or other vehicle purchase agreement and shall contain, at a minimum,
the following:


(1) The name of the seller and the buyer.


(2) A description and the Vehicle Identification Number of the vehicle purchased.


(3) A statement specifying the time within which the buyer must exercise the right to cancel the
purchase under the contract cancellation option and return the vehicle to the dealer. The dealer shall
not specify a time that is earlier than the dealer's close of business on the second day following the
day on which the vehicle was originally delivered to the buyer by the dealer.


(4) A statement that clearly and conspicuously specifies the dollar amount of any restocking fee
the buyer must pay to the dealer to exercise the right to cancel the purchase under the contract
cancellation option. The restocking fee shall not exceed one hundred seventy-five dollars ($175) if
the vehicle's cash price is five thousand dollars ($5,000) or less, three hundred fifty dollars ($350)
if the vehicle's cash price is less than ten thousand dollars ($10,000), and five hundred dollars
($500) if the vehicle cash price is ten thousand dollars ($10,000) or more. The dealer shall apply
toward the restocking fee the price paid by the buyer for the contract cancellation option. The price
for the purchase of the contract cancellation option is not otherwise subject to setoff or refund.


(5) Notwithstanding paragraph (4), when a buyer, who leased the purchased vehicle immediately
preceding the dealer's sale of the vehicle to the buyer, exercises the contract cancellation option,
the limit on the amount of a restocking fee required to be paid by the buyer shall be increased.
That increased amount shall be the amount the buyer would have been obligated to pay the lessor,
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at the time of the termination of the lease, for the following charges, as specified in the lease, and
as if the buyer had not purchased the contract cancellation option:


(A) Excess mileage.


(B) Unrepaired damage.


(C) Excess wear and tear.


(6) A statement specifying the maximum number of miles that the vehicle may be driven after its
original delivery by the dealer to the buyer to remain eligible for cancellation under the contract
cancellation option. A dealer shall not specify fewer than 250 miles in the contract cancellation
option agreement.


(7) A statement that the contract cancellation option gives the buyer the right to cancel the purchase
and obtain a full refund, minus the purchase price for the contract cancellation option agreement;
and that the right to cancel will apply only if, within the time specified in the contract cancellation
option agreement, the following are personally delivered to the selling dealer by the buyer: a
written notice exercising the right to cancel the purchase signed by the buyer; any restocking fee
specified in the contract cancellation option agreement minus the purchase price for the contract
cancellation option agreement; the original contract cancellation option agreement and vehicle
purchase contract and related documents, if the seller gave those original documents to the buyer;
all original vehicle titling and registration documents, if the seller gave those original documents to
the buyer; and the vehicle, free of all liens and encumbrances, other than any lien or encumbrance
created by or incidental to the conditional sales contract, any loan arranged by the dealer, or
any purchase money loan obtained by the buyer from a third party, and in the same condition
as when it was delivered by the dealer to the buyer, reasonable wear and tear and any defect
or mechanical problem that manifests or becomes evident after delivery that was not caused by
the buyer excepted, and which must not have been driven beyond the mileage limit specified
in the contract cancellation option agreement. The agreement may also provide that the buyer
will execute documents reasonably necessary to effectuate the cancellation and refund and as
reasonably required to comply with applicable law.


(8) At the bottom of the contract cancellation option agreement, a statement that may be signed
by the buyer to indicate the buyer's election to exercise the right to cancel the purchase under
the terms of the contract cancellation option agreement, and the last date and time by which the
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option to cancel may be exercised, followed by a line for the buyer's signature. A particular form
of statement is not required, but the following statement is sufficient: “By signing below, I elect to
exercise my right to cancel the purchase of the vehicle described in this agreement.” The buyer's
delivery of the purchase cancellation agreement to the dealer with the buyer's signature following
this statement shall constitute sufficient written notice exercising the right to cancel the purchase
pursuant to paragraph (6). The dealer shall provide the buyer with the statement required by this
paragraph in duplicate to enable the buyer to return the signed cancellation notice and retain a
copy of the cancellation agreement.


(9) If, pursuant to paragraph (5), the limit on the restocking fee is increased by the amount the
buyer, who exercises a contract cancellation option would have been obligated to pay the lessor,
upon termination of the lease, for charges for excess mileage, unrepaired damage, or excess wear
and tear, as specified in the lease, the dealer shall provide the buyer with a notice of the contents
of paragraph (5), including a statement regarding the increased restocking fee.


(c)(1) No later than the second day following the day on which the buyer exercises the right to
cancel the purchase in compliance with the contract cancellation option agreement, the dealer shall
cancel the contract and provide the buyer with a full refund, including that portion of the sales tax
attributable to amounts excluded pursuant to Section 6012.3 of the Revenue and Taxation Code.


(2) If the buyer was not charged for the contract cancellation option agreement, the dealer shall
return to the buyer, no later than the day following the day on which the buyer exercises the right
to cancel the purchase, any motor vehicle the buyer left with the seller as a downpayment or
trade-in. If the dealer has sold or otherwise transferred title to the motor vehicle that was left as a
downpayment or trade-in, the full refund described in paragraph (1) shall include the fair market
value of the motor vehicle left as a downpayment or trade-in, or its value as stated in the contract
or purchase order, whichever is greater.


(3) If the buyer was charged for the contract cancellation option agreement, the dealer shall retain
any motor vehicle the buyer left with the dealer as a downpayment or trade-in until the buyer
exercises the right to cancel or the right to cancel expires. If the buyer exercises the right to cancel
the purchase, the dealer shall return to the buyer, no later than the day following the day on which
the buyer exercises the right to cancel the purchase, any motor vehicle the buyer left with the
seller as a downpayment or trade-in. If the dealer has inadvertently sold or otherwise transferred
title to the motor vehicle as the result of a bona fide error, notwithstanding reasonable procedures
designed to avoid that error, the inadvertent sale or transfer of title shall not be deemed a violation
of this paragraph, and the full refund described in paragraph (1) shall include the retail market
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value of the motor vehicle left as a downpayment or trade-in, or its value as stated in the contract
or purchase order, whichever is greater.


(d) If the dealer received a portion of the purchase price by credit card, or other third-party payer
on the buyer's account, the dealer may refund that portion of the purchase price to the credit card
issuer or third-party payer for credit to the buyer's account.


(e) Notwithstanding subdivision (a), a dealer is not required to offer a contract cancellation option
agreement to an individual who exercised his or her right to cancel the purchase of a vehicle from
the dealer pursuant to a contract cancellation option agreement during the immediately preceding
30 days. A dealer is not required to give notice to a subsequent buyer of the return of a vehicle
pursuant to this section. This subdivision does not abrogate or limit any disclosure obligation
imposed by any other law.


(f) This section does not affect or alter the legal rights, duties, obligations, or liabilities of the buyer,
the dealer, or the dealer's agents or assigns, that would exist in the absence of a contract cancellation
option agreement. The buyer is the owner of a vehicle when he or she takes delivery of a vehicle
until the vehicle is returned to the dealer pursuant to a contract cancellation option agreement, and
the existence of a contract cancellation option agreement shall not impose permissive user liability
on the dealer, or the dealer's agents or assigns, under Section 460 or 17150 or otherwise.


(g) This section does not affect the ability of a buyer to rescind the contract or revoke acceptance
under any other law.


(h) This section shall become operative on July 1, 2012.


Credits
(Added by Stats.2011, c. 329 (A.B.1215), § 16, operative July 1, 2012.)


West's Ann. Cal. Vehicle Code § 11713.21, CA VEHICLE § 11713.21
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.26


§ 11713.26. Used vehicles; NMVTIS vehicle history report
required; requirements for junk or salvage automobiles; exceptions


Effective: July 1, 2012
Currentness


(a) A dealer shall not display or offer for sale at retail a used vehicle, as defined in Section 665 and
subject to registration under this code, unless the dealer first obtains a NMVTIS vehicle history
report from a NMVTIS data provider for the vehicle identification number of the vehicle.


(b) If a NMVTIS vehicle history report for a used vehicle indicates that the vehicle is or has been a
junk automobile or a salvage automobile or the vehicle has been reported as a junk automobile or
a salvage automobile by a junk yard, salvage yard, or insurance carrier pursuant to Section 30504
of Title 49 of the United States Code, or the certificate of title contains a brand, a dealer shall do
both of the following:


(1) Post the following disclosure on the vehicle while it is displayed for sale at retail in at least
14-point bold black type, except for the title “Warning” which shall be in at least 18-point bold
black type, on at least a 4 x 5.5 inch red background in close proximity to the Federal Trade
Commission's Buyer's Guide:


“WARNING


According to a vehicle history report issued by the National Motor Vehicle Title Information
System (NMVTIS), this vehicle has been reported as a total-loss vehicle by an insurance company,
has been reported into NMVTIS by a junk or salvage reporting entity, or has a title brand which
may materially affect the value, safety, and/or condition of the vehicle. Because of its history as
a junk, salvage, or title-branded vehicle, the manufacturer's warranty or service contract on this
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vehicle may be affected. Ask the dealer to see a copy of the NMVTIS vehicle history report. You
may independently obtain the report by checking NMVTIS online at www.vehiclehistory.gov.”


(2) Provide the retail purchaser with a copy of the NMVTIS vehicle history report upon request
prior to sale.


(c) Subdivisions (a) and (b) do not apply to a used vehicle for which NMVTIS does not have a
record if the dealer attempts to obtain a NMVTIS vehicle history report for the vehicle.


(d) As used in this section the following terms have the following meanings:


(1) “NMVTIS” means the National Motor Vehicle Title Information System established pursuant
to Section 30501 et seq. of Title 49 of the United States Code.


(2) “NMVTIS vehicle history report” means a report obtained by an NMVTIS data provider that
contains:


(A) The date of the report.


(B) Any disclaimer required by the operator of NMVTIS.


(C) If available from NMVTIS, information establishing the following:


(i) Whether the vehicle is titled in a particular state.


(ii) Whether the title to the vehicle was branded by a state.


(iii) The validity and status of a document purporting to be a certificate of title for the vehicle.


(iv) Whether the vehicle is or has been a junk automobile or a salvage automobile.
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(v) The odometer mileage disclosure required pursuant to Section 32705 of Title 49 of the United
States Code for that vehicle on the date the certificate of title for that vehicle was issued and any
later mileage information.


(vi) Whether the vehicle has been reported as a junk automobile or a salvage automobile pursuant
to Section 30504 of Title 49 of the United States Code.


(3) “Junk automobile,” “operator,” and “salvage automobile” shall have the same meanings as
defined in Section 25.52 of Title 28 of the Code of Federal Regulations.


(4) “NMVTIS data provider” means a person authorized by the NMVTIS operator as an access
portal provider for NMVTIS.


(5) “NMVTIS operator” means the individual or entity authorized or designated as the operator of
NMVTIS pursuant to subdivision (b) of Section 30502 of Title 49 of the United States Code, or
the office designated by the United States Attorney General, if there is no authorized or designated
individual or entity.


(e) Nothing in this section shall prohibit a NMVTIS data provider from including, in a NMVTIS
vehicle history report containing the information required by paragraph (2) of subdivision (d),
additional vehicle history information obtained from resources other than NMVTIS.


(f) This section shall not create any legal duty upon the dealer related to the accuracy, errors, or
omissions contained in a NMVTIS vehicle history report that is obtained from a NMVTIS data
provider or any legal duty to provide information added to NMVTIS after the dealer obtained the
NMVTIS vehicle history report pursuant to subdivision (a).


(g)(1) In the event that all NMVTIS data providers cease to make NMVTIS vehicle history reports
available to the public, this section shall become inoperative.


(2) In the event that all NMVTIS data providers cease to make NMVTIS vehicle history reports
available to the public, it is the intent of the Legislature that the United States Department of Justice
notify the Legislature and the department.
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(h) This section does not apply to the sale of a recreational vehicle, a motorcycle, or an off-highway
motor vehicle subject to identification under Section 38010.


(i) This section shall become operative on July 1, 2012.


Credits
(Added by Stats.2011, c. 329 (A.B.1215), § 17, operative July 1, 2012.)


West's Ann. Cal. Vehicle Code § 11713.26, CA VEHICLE § 11713.26
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713


§ 11713. Unlawful acts


Effective: September 23, 2021
Currentness


A holder of a license issued under this article shall not do any of the following:


(a) Make or disseminate, or cause to be made or disseminated, before the public in this state, in a
newspaper or other publication, or an advertising device, or by public outcry or proclamation, or in
any other manner or means whatever, a statement that is untrue or misleading and that is known, or
that by the exercise of reasonable care should be known, to be untrue or misleading; or to so make
or disseminate, or cause to be so disseminated, a statement as part of a plan or scheme with the
intent not to sell a vehicle or service so advertised at the price stated therein, or as so advertised.


(b)(1)(A) Advertise or offer for sale or exchange in any manner, a vehicle not actually for
sale at the premises of the dealer or available to the dealer directly from the manufacturer or
distributor of the vehicle at the time of the advertisement or offer. However, a dealer who has been
issued an autobroker's endorsement to the dealer's license may advertise the dealer's service of
arranging or negotiating the purchase of a new motor vehicle from a franchised new motor vehicle
dealer and may specify the line-makes and models of those new vehicles. Autobrokering service
advertisements may not advertise the price or payment terms of a vehicle and shall disclose that
the advertiser is an autobroker or auto buying service, and shall clearly and conspicuously state
the following: “All new cars arranged for sale are subject to price and availability from the selling
franchised new car dealer.”
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(B) As to printed advertisements, the disclosure statement required by subparagraph (A) shall be
printed in not less than 10-point bold type size and shall be textually segregated from the other
portions of the printed advertisement.


(2) Notwithstanding subparagraph (A), classified advertisements for autobrokering services that
measure two column inches or less are exempt from the disclosure statement in subparagraph (A)
pertaining to price and availability.


(3) Radio advertisements of a duration of less than 11 seconds that do not reference specific
line-makes or models of motor vehicles are exempt from the disclosure statement required in
subparagraph (A).


(c) Fail, within 48 hours, to withdraw in writing an advertisement of a vehicle that has been sold
or withdrawn from sale.


(d) Advertise or represent a vehicle as a new vehicle if the vehicle is a used vehicle.


(e) Engage in the business for which the licensee is licensed without having in force and effect a
bond as required by this article.


(f) Engage in the business for which the dealer is licensed without at all times maintaining an
established place of business as required by this code.


(g) Include, as an added cost to the selling price of a vehicle, an amount for licensing or transfer of
title of the vehicle, which is not due to the state unless, prior to the sale, that amount has been paid
by a dealer to the state in order to avoid penalties that would have accrued because of late payment
of the fees. However, a dealer may collect from the second purchaser of a vehicle a prorated fee
based upon the number of months remaining in the registration year for that vehicle, if the vehicle
had been previously sold by the dealer and the sale was subsequently rescinded and all the fees that
were paid, as required by this code and Chapter 2 (commencing with Section 10751) of Part 5 of
Division 2 of the Revenue and Taxation Code, were returned to the first purchaser of the vehicle.
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(h) Employ a person as a salesperson who has not been licensed pursuant to Article 2 (commencing
with Section 11800), and whose license is not displayed on the premises of the dealer as required by
Section 11812, or willfully fail to notify the department by mail within 10 days of the employment
or termination of employment of a salesperson.


(i) Deliver, following the sale, a vehicle for operation on California highways, if the vehicle does
not meet all of the equipment requirements of Division 12 (commencing with Section 24000). This
subdivision does not apply to the sale of a leased vehicle to the lessee if the lessee is in possession
of the vehicle immediately prior to the time of the sale and the vehicle is registered in this state.


(j) Use, or permit the use of, the special plates assigned to them for any purpose other than as
permitted by Section 11715.


(k) Advertise or otherwise represent, or knowingly allow to be advertised or represented on behalf
of, or at the place of business of, the licenseholder that no downpayment is required in connection
with the sale of a vehicle when a downpayment is in fact required and the buyer is advised or
induced to finance the downpayment by a loan in addition to any other loan financing the remainder
of the purchase price of the vehicle. The terms “no downpayment,” “zero down delivers,” or similar
terms shall not be advertised unless the vehicle will be sold to a qualified purchaser without a prior
payment of any kind or trade-in.


(l)(1) Participate in the sale of a vehicle required to be reported to the Department of Motor Vehicles
under Section 5900 or 5901 without making the return and payment of the full tax due and required
by Section 6451 of the Revenue and Taxation Code.


(2) Participate in the sale of a used vehicle required to be reported to the Department of Motor
Vehicles under Section 5900 or 5901 without making the payment of the full tax due as required
by Section 6295 of the Revenue and Taxation Code.


(3) The amendments to this subdivision made by the act adding this paragraph do not constitute
a change in, but are declaratory of, existing law.


(m) Permit the use of the dealer's license, supplies, or books by any other person for the purpose
of permitting that person to engage in the purchase or sale of vehicles required to be registered
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under this code, or permit the use of the dealer's license, supplies, or books to operate a branch
location to be used by any other person, whether or not the licensee has any financial or equitable
interest or investment in the vehicles purchased or sold by, or the business of, or branch location
used by, the other person.


(n) Violate any provision of Article 10 (commencing with Section 28050) of Chapter 5 of Division
12.


(o) Sell a previously unregistered vehicle without disclosing in writing to the purchaser the date
on which a manufacturer's or distributor's warranty commenced.


(p) Accept a purchase deposit relative to the sale of a vehicle, unless the vehicle is present at the
premises of the dealer or available to the dealer directly from the manufacturer or distributor of
the vehicle at the time the dealer accepts the deposit. Purchase deposits accepted by an autobroker
when brokering a retail sale shall be governed by Sections 11736 and 11737.


(q) Consign for sale to another dealer a new vehicle.


(r) Display a vehicle for sale at a location other than an established place of business authorized by
the department for that dealer or display a new motor vehicle at the business premises of another
dealer registered as an autobroker. This subdivision does not apply to the display of a vehicle
pursuant to subdivision (b) of Section 11709 or the demonstration of the qualities of a motor vehicle
by way of a test drive.


(s) Use a picture in connection with an advertisement of the price of a specific vehicle or class of
vehicles, unless the picture is of the year, make, and model being offered for sale. The picture shall
not depict a vehicle with optional equipment or a design not actually offered at the advertised price.


(t) Advertise for sale a vehicle that was used by the selling licensee in its business as a demonstrator,
executive vehicle, service vehicle, rental, loaner, or lease vehicle, unless the advertisement
clearly and conspicuously discloses the previous use made by that licensee of the vehicle. An
advertisement shall not describe any of those vehicles as “new.”


(u) Advertise the prior use or ownership history of a vehicle in an inaccurate manner.
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c. 89 (A.B.1314), § 1; Stats.1990, c. 1484 (S.B.2735), § 4; Stats.1990, c. 1563 (A.B.3243), § 43;
Stats.1994, c. 1253 (A.B.3539), § 9; Stats.1995, c. 211 (A.B.770), § 5; Stats.1995, c. 766 (S.B.726),
§ 9.5; Stats.1998, c. 517 (S.B.559), § 1; Stats.2002, c. 947 (A.B.2397), § 3; Stats.2014, c. 856
(A.B.1732), § 1, eff. Jan. 1, 2015; Stats.2020, c. 14 (A.B.82), § 14, eff. June 29, 2020; Stats.2021,
c. 256 (A.B.176), § 28, eff. Sept. 23, 2021.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11715


§ 11715. Operation of vehicles displaying special plates


Effective: January 1, 2002
Currentness


(a) A manufacturer, remanufacturer, distributor, or dealer owning or lawfully possessing any
vehicle of a type otherwise required to be registered under this code may operate or move the
vehicle upon the highways without registering the vehicle upon condition that the vehicle displays
special plates issued to the owner as provided in this chapter, in addition to other license plates
or permits already assigned and attached to the vehicle in the manner prescribed in Sections 5200
to 5203, inclusive. A vehicle for sale or lease by a dealer may also be operated or moved upon
the highways without registration for a period not to exceed seven days by a prospective buyer or
lessee who is test- driving the vehicle for possible purchase or lease, if the vehicle is in compliance
with this condition. The vehicle may also be moved or operated for the purpose of towing or
transporting by any lawful method other vehicles.


(b) A transporter may operate or move any owned or lawfully possessed vehicle of like type by
any lawful method upon the highways solely for the purpose of delivery, upon condition that there
be displayed upon each vehicle in contact with the highway special license plates issued to the
transporter as provided in this chapter, in addition to any license plates or permits already assigned
and attached to the vehicle in the manner prescribed in Sections 5200 to 5203, inclusive. The
vehicles may be used for the purpose of towing or transporting by any lawful method other vehicles
when the towing or transporting vehicle is being delivered for sale or to the owner thereof.


(c) This section does not apply to any manufacturer, remanufacturer, transporter, distributor, or
dealer operating or moving a vehicle as provided in Section 11716.
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(d) This section does not apply to work or service vehicles owned by a manufacturer,
remanufacturer, transporter, distributor, or dealer. This section does not apply to vehicles owned
and leased by dealers, except those vehicles rented or leased to vehicle salespersons in the course
of their employment for purposes of display or demonstration, nor to any unregistered vehicles
used to transport more than one load of other vehicles for the purpose of sale.


(e) This section does not apply to vehicles currently registered in this state that are owned and
operated by a licensed dealer when the notice of transfer has been forwarded to the department by
the former owner of record pursuant to Section 5900 and when a copy of the notice is displayed
as follows:


(1) For a motorcycle or motor-driven cycle, the notice is displayed in a conspicuous manner upon
the vehicle.


(2) For a vehicle other than a motorcycle or motor-driven cycle, the notice is displayed in the lower
right-hand corner of the windshield of the vehicle, as specified in paragraph (3) of subdivision (b)
of Section 26708.


(f) Every owner, upon receipt of a registration card issued for special plates, shall maintain the
same or a facsimile copy thereof with the vehicle bearing the special plates.


Credits
(Stats.1959, c. 3, p. 1611, § 11715. Amended by Stats.1959, c. 421, p. 2360, § 1; Stats.1959, c.
1391, p. 3669, § 1; Stats.1961, c. 346, p. 1387, § 2; Stats.1967, c. 801, p. 2218, § 2; Stats.1971,
c. 929, p. 1827, § 3, operative May 3, 1972; Stats.1975, c. 182, p. 536, § 22, eff. July 5, 1975;
Stats.1977, c. 105, p. 536, § 3; Stats.1983, c. 1286, § 39; Stats.2001, c. 739 (A.B.1707), § 6.5.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 6. Sale of Used Vehicles (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11950


§ 11950. Buy-here-pay-here dealer; label on used vehicle
for retail sale; requirements; reasonable market value


Effective: January 1, 2013
Currentness


(a) A buy-here-pay-here dealer shall affix a label on any used vehicle being offered for retail sale
that states the reasonable market value of that vehicle. The label shall meet all of the following
conditions:


(1) Be in writing.


(2) Be printed with a heading that reads “REASONABLE MARKET VALUE OF THIS
VEHICLE” in at least 16-point bold type and text in at least 12-point type.


(3) Be located adjacent to the window sticker identifying the equipment provided with the vehicle
or, if none, it shall be located prominently and conspicuously on the vehicle so that it is readily
readable.


(4) Contain the information used to determine the reasonable market value of the vehicle,
including, but not limited to, the use of a nationally recognized pricing guide for used vehicles.


(5) Contain the date the reasonable market value was determined.


(6) Indicate that the reasonable market value is being provided only for comparison shopping and
is not the retail sale price or the advertised price of the vehicle.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=N0657E9000E8511E2AB3EEF3CA8A9FDA0&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N50AB444F2A5F40688BE0863F3BAD63E6&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5R)&originatingDoc=N0657E9000E8511E2AB3EEF3CA8A9FDA0&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N909FAD900E8111E2ABE8F45118857F53&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5C6R)&originatingDoc=N0657E9000E8511E2AB3EEF3CA8A9FDA0&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 





§ 11950. Buy-here-pay-here dealer; label on used vehicle for..., CA VEHICLE § 11950


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(b) A buy-here-pay-here dealer shall provide to a prospective buyer of the used vehicle a copy of
any information obtained from a nationally recognized pricing guide that the buy-here-pay-here
dealer used to determine the reasonable market value of the vehicle.


(c) As used in this section:


(1) “Reasonable market value” means the average retail value of a used vehicle based on the
condition, mileage, year, make, and model of the vehicle, as determined within the last 60 days
by a nationally recognized pricing guide that provides used vehicle retail values or pricing reports
to vehicle dealers or the public.


(2) “Nationally recognized pricing guide” includes, but is not limited to, the Kelley Blue Book
(KBB), Edmunds, the Black Book, or the National Automobile Dealers' Association (NADA)
Guide.


Credits
(Added by Stats.2012, c. 741 (A.B.1534), § 1.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24007


§ 24007. Responsibility of dealer or other person selling motor vehicle


Effective: August 16, 2004
Currentness


(a)(1) No dealer or person holding a retail seller's permit shall sell a new or used vehicle that is not
in compliance with this code and departmental regulations adopted pursuant to this code, unless
the vehicle is sold to another dealer, sold for the purpose of being legally wrecked or dismantled,
or sold exclusively for off-highway use.


(2) Paragraph (1) does not apply to any vehicle sold by either (A) a dismantler after being reported
for dismantling pursuant to Section 11520 or (B) a salvage pool after obtaining a salvage certificate
pursuant to Section 11515 or a nonrepairable vehicle certificate issued pursuant to Section 11515.2.


(3) Notwithstanding paragraph (1), the equipment requirements of this division do not apply to
the sale of a leased vehicle by a dealer to a lessee if the lessee is in possession of the vehicle
immediately prior to the time of the sale and the vehicle is registered in this state.


(b)(1) Except as provided in Section 24007.5, no person shall sell, or offer or deliver for sale, to
the ultimate purchaser, or to any subsequent purchaser a new or used motor vehicle, as those terms
are defined in Chapter 2 (commencing with Section 39010) of Part 1 of Division 26 of the Health
and Safety Code, subject to Part 5 (commencing with Section 43000) of that Division 26 which is
not in compliance with that part and the rules and regulations of the State Air Resources Board,
unless the vehicle is sold to a dealer or sold for the purpose of being legally wrecked or dismantled.


(2) Prior to or at the time of delivery for sale, the seller shall provide the purchaser a valid certificate
of compliance or certificate of noncompliance, as appropriate, issued in accordance with Section
44015 of the Health and Safety Code.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=ND73D71AE88BD4BF9B79FD06025A1B792&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12R)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N4D209C7BDFBE4C22926BAB4B1353ADF9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12C1R)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11520&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11515&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11515.2&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES24007.5&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS39010&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS44015&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS44015&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 24007. Responsibility of dealer or other person selling..., CA VEHICLE § 24007


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(3) Paragraph (2) does not apply to any vehicle whose transfer of ownership and registration is
described in subdivision (d) of Section 4000.1.


(4) Paragraphs (1) and (2) do not apply to any vehicle sold by either (A) a dismantler after being
reported for dismantling pursuant to Section 11520 or (B) a salvage pool after obtaining a salvage
certificate pursuant to Section 11515 or a nonrepairable vehicle certificate issued pursuant to
Section 11515.2.


(c)(1) With each application for initial registration of a new motor vehicle or transfer of registration
of a motor vehicle subject to Part 5 (commencing with Section 43000) of Division 26 of the Health
and Safety Code, a dealer, the purchaser, or his or her authorized representative, shall transmit to the
Department of Motor Vehicles a valid certificate of compliance or noncompliance, as appropriate,
issued in accordance with Section 44015 of the Health and Safety Code.


(2) Notwithstanding paragraph (1) of this subdivision, with respect to new vehicles certified
pursuant to Chapter 2 (commencing with Section 43100) of Part 5 of Division 26 of the Health and
Safety Code, a dealer may transmit, in lieu of a certificate of compliance, a statement, in a form
and containing information deemed necessary and appropriate by the Director of Motor Vehicles
and the Executive Officer of the State Air Resources Board, to attest to the vehicle's compliance
with that chapter. The statement shall be certified under penalty of perjury, and shall be signed by
the dealer or the dealer's authorized representative.


(3) Paragraph (1) does not apply to a transfer of ownership and registration under any of the
circumstances described in subdivision (d) of Section 4000.1.


Credits
(Stats.1959, c. 3, p. 1714, § 24007. Amended by Stats.1965, c. 2031, p. 4612, § 11; Stats.1965,
c. 2033, p. 4618, § 1; Stats.1966, 1st Ex.Sess., c. 82, p. 521, § 2; Stats.1967, c. 394, p. 1618, § 2;
Stats.1968, c. 764, p. 1483, § 14; Stats.1970, c. 766, p. 1450, § 3; Stats.1971, c. 86, p. 113, § 1,
operative May 3, 1972; Stats.1971, c. 1488, p. 2940, § 2, operative May 3, 1972; Stats.1972, c. 99,
p. 137, § 1; Stats.1972, c. 268, p. 520, § 2; Stats.1975, c. 957, p. 2233, § 29; Stats.1976, c. 1206, p.
5493, § 17; Stats.1977, c. 1038, p. 3139, § 5, eff. Sept. 23, 1977; Stats.1984, c. 246, § 6; Stats.1987,
c. 1091, § 15; Stats.1988, c. 1268, § 18.5; Stats.1988, c. 1544, § 61; Stats.1990, c. 1012 (S.B.1876),
§ 1; Stats.1993, c. 958 (S.B.575), § 3; Stats.1994, c. 1008 (S.B.1833), § 18, operative July 1, 1995;
Stats.1998, c. 517 (S.B.559), § 2; Stats.2004, c. 230 (S.B.1107), § 20, eff. Aug. 16, 2004.)
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West's Ann. Cal. Vehicle Code § 24007, CA VEHICLE § 24007
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24011


§ 24011. Federal safety standard


Effective: January 1, 2005
Currentness


Whenever a federal motor vehicle safety standard is established under federal law (49 U.S.C. Sec.
30101 et seq.), no dealer shall sell or offer for sale a vehicle to which the standard is applicable,
and no person shall sell or offer for sale for use upon a vehicle an item of equipment to which the
standard is applicable, unless:


(a) The vehicle or equipment conforms to the applicable federal standard.


(b) The vehicle or equipment bears thereon a certification by the manufacturer or distributor that
it complies with the applicable federal standards. The certification may be in the form of a symbol
prescribed in the federal standards or, if there is no federal symbol, by a symbol acceptable to the
department.


Credits
(Added by Stats.1968, c. 192, p. 481, § 1. Amended by Stats.2004, c. 615 (S.B.1233), § 29.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 2. Lighting Equipment (Refs & Annos)


Article 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24250


§ 24250. Lighting during darkness


Currentness


During darkness, a vehicle shall be equipped with lighted lighting equipment as required for the
vehicle by this chapter.


Credits
(Stats.1959, c. 3, p. 1714, § 24250.)
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Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 5. Other Equipment


Article 10. Odometers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 28052


§ 28052. New motor vehicle warranty; mileage


Currentness


If a manufacturer, distributor, or dealer of a new motor vehicle makes any warranty to the purchaser
of, and with respect to, a new motor vehicle which is based on the amount of miles that the motor
vehicle is driven, only those miles which the motor vehicle has been driven on and after the date
that the motor vehicle has first been sold as new to the purchaser shall be considered for purposes
of the warranty.


The mileage indicated upon the odometer of the motor vehicle on the date that the motor vehicle
is first sold as new to the purchaser shall, for purposes of the warranty, be the mileage upon which
the warranty shall commence.


Nothing in this section shall be construed to relieve any person of any criminal punishment to
which he would otherwise be subject under Section 28051.


The provisions of this section shall apply only to motor vehicles which are sold on or after the
effective date of this section.


Credits
(Added by Stats.1969, c. 111, p. 250, § 2.)


West's Ann. Cal. Vehicle Code § 28052, CA VEHICLE § 28052
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 286


§ 286. Dealer; exclusions


Effective: January 1, 2005
Currentness


The term “dealer” does not include any of the following:


(a) Insurance companies, banks, finance companies, public officials, or any other person coming
into possession of vehicles in the regular course of business, who sells vehicles under a contractual
right or obligation, in performance of an official duty, or in authority of any court of law, if the
sale is for the purpose of saving the seller from loss or pursuant to the authority of a court.


(b) Persons who sell or distribute vehicles of a type subject to registration or trailers subject to
identification pursuant to Section 5014.1 for a manufacturer to vehicle dealers licensed under this
code, or who are employed by manufacturers or distributors to promote the sale of vehicles dealt
in by those manufacturers or distributors. However, any of those persons who also sell vehicles at
retail are vehicle dealers and are subject to this code.


(c) Persons regularly employed as salespersons by vehicle dealers licensed under this code while
acting within the scope of that employment.


(d) Persons engaged exclusively in the bona fide business of exporting vehicles or of soliciting
orders for the sale and delivery of vehicles outside the territorial limits of the United States, if no
federal excise tax is legally payable or refundable on any of the transactions. Persons not engaged
exclusively in the bona fide business of exporting vehicles, but who are engaged in the business
of soliciting orders for the sale and delivery of vehicles, outside the territorial limits of the United
States are exempt from licensure as dealers only if their sales of vehicles produce less than 10
percent of their total gross revenue from all business transacted.
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(e) Persons not engaged in the purchase or sale of vehicles as a business, who dispose of any
vehicle acquired and used in good faith, for their own personal use, or for use in their business,
and not for the purpose of avoiding the provisions of this code.


(f) Persons who are engaged in the purchase, sale, or exchange of vehicles, other than motorcycles,
all-terrain vehicles, or trailers subject to identification under this code, that are not intended for
use on the highways.


(g) Persons temporarily retained as auctioneers solely for the purpose of disposing of vehicle stock
inventories by means of public auction on behalf of the owners at the owners' place of business,
or as otherwise approved by the department, if intermediate physical possession or control of, or
an ownership interest in, the inventory is not conveyed to the persons so retained.


(h) Persons who are engaged exclusively in the business of purchasing, selling, servicing, or
exchanging racing vehicles, parts for racing vehicles, and trailers designed and intended by the
manufacturer to be used exclusively for carrying racing vehicles. For purposes of this subdivision,
“racing vehicle” means a motor vehicle of a type used exclusively in a contest of speed or in a
competitive trial of speed which is not intended for use on the highways.


(i) A person who is a lessor.


(j) A person who is a renter.


(k) A salvage pool.


(l) A yacht broker who is subject to the Yacht and Ship Brokers Act (Article 2 (commencing with
Section 700) of Chapter 5 of Division 3 of the Harbors and Navigation Code) and who sells used
boat trailers in conjunction with the sale of a vessel.


(m) A licensed automobile dismantler who sells vehicles that have been reported for dismantling
as provided in Section 11520.


(n) The Director of Corrections when selling vehicles pursuant to Section 2813.5 of the Penal Code.
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(o)(1) Any public or private nonprofit charitable, religious, or educational institution or
organization that sells vehicles if all of the following conditions are met:


(A) The institution or organization qualifies for state tax-exempt status under Section 23701d of
the Revenue and Taxation Code, and tax-exempt status under Section 501(c)(3) of the federal
Internal Revenue Code.


(B) The vehicles sold were donated to the nonprofit charitable, religious, or educational institution
or organization.


(C) The vehicles subject to retail sale meet all of the applicable equipment requirements of Division
12 (commencing with Section 24000) and are in compliance with emission control requirements
as evidenced by the issuance of a certificate pursuant to subdivision (b) of Section 44015 of the
Health and Safety Code. Under no circumstances may any institution or organization transfer the
responsibility of obtaining a smog inspection certificate to the buyer of the vehicle.


(D) The proceeds of the sale of the vehicles are retained by that institution or organization for its
charitable, religious, or educational purposes.


(2) An institution or organization described in paragraph (1) may sell vehicles on behalf of another
institution or organization under the following conditions:


(A) The nonselling institution or organization meets the requirements of paragraph (1).


(B) The selling and nonselling institutions or organizations enter into a signed, written agreement
pursuant to subparagraph (A) of paragraph (3) of subdivision (a) of Section 1660.


(C) The selling institution or organization transfers the proceeds from the sale of each vehicle to
the nonselling institution or organization within 45 days of the sale. All net proceeds transferred
to the nonselling institution or organization shall clearly be identifiable to the sale of a specific
vehicle. The selling institution or organization may retain a percentage of the proceeds from the
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sale of a particular vehicle. However, any retained proceeds shall be used by the selling institution
or organization for its charitable, religious, or educational purposes.


(D) At the time of transferring the proceeds, the selling institution or organization shall provide to
the nonselling institution or organization, an itemized listing of the vehicles sold and the amount
for which each vehicle was sold.


(E) In the event the selling institution or organization cannot complete a retail sale of a particular
vehicle, or if the vehicle cannot be transferred as a wholesale transaction to a dealer licensed
under this code, the vehicle shall be returned to the nonselling institution or organization and the
written agreement revised to reflect that return. Under no circumstances may a selling institution
or organization transfer or donate the vehicle to a third party that is excluded from the definition
of a dealer under this section.


(3) An institution or organization described in this subdivision shall retain all records required to
be retained pursuant to Section 1660.


(p) A motor club, as defined in Section 12142 of the Insurance Code, that does not arrange
or negotiate individual motor vehicle purchase transactions on behalf of its members but refers
members to a new motor vehicle dealer for the purchase of a new motor vehicle and does not
receive a fee from the dealer contingent upon the sale of the vehicle.


Credits
(Added by Stats.1959, c. 1996, p. 4614, § 1.5. Amended by Stats.1967, c. 394, p. 1617, § 1;
Stats.1968, c. 505, p. 1150, § 1; Stats.1970, c. 1290, p. 2384, § 1; Stats.1970, c. 1446, p. 2817, § 1;
Stats.1974, c. 687, p. 1551, § 2; Stats.1976, c. 1284, p. 5710, § 3; Stats.1979, c. 622, p. 1939, § 3;
Stats.1980, c. 629, p. 1718, § 1; Stats.1984, c. 1407, § 1; Stats.1988, c. 546, § 1; Stats.1989, c. 923,
§ 2; Stats.1991, c. 13 (A.B.37), § 14, eff. Feb. 13, 1991; Stats.1991, c. 928 (A.B.1886), § 13, eff.
Oct. 14, 1991; Stats.1992, c. 127 (A.B.2273), § 1; Stats.1994, c. 1253 (A.B.3539), § 5; Stats.2001,
c. 460 (A.B.871), § 1; Stats.2001, c. 539 (S.B.734), § 2.5; Stats.2002, c. 664 (A.B.3034), § 212;
Stats.2002, c. 758 (A.B.3024), § 3; Stats.2004, c. 836 (A.B.2848), § 2.)


West's Ann. Cal. Vehicle Code § 286, CA VEHICLE § 286
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 296


§ 296. Distributor


Effective: January 1, 2005
Currentness


A “distributor” is any person other than a manufacturer who sells or distributes new vehicles
subject to registration under this code, new trailers subject to identification pursuant to Section
5014.1, or new off-highway motorcycles or all-terrain vehicles subject to identification under this
code, to dealers in this state and maintains representatives for the purpose of contacting dealers
or prospective dealers in this state.


Credits
(Added by Stats.1973, c. 996, p. 1964, § 3, operative July 1, 1974. Amended by Stats.1975, c.
1224, p. 3096, § 2; Stats.1981, c. 338, p. 1497, § 1; Stats.1982, c. 1584, p. 6260, § 1; Stats.2001,
c. 539 (S.B.734), § 3; Stats.2004, c. 836 (A.B.2848), § 3.)
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Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 2. Administration (Refs & Annos)
Chapter 6. New Motor Vehicle Board (Refs & Annos)


Article 1. Organization of Board (Refs & Annos)


West's Ann.Cal.Vehicle Code § 3000


§ 3000. Board created


Currentness


There is in the Department of Motor Vehicles a New Motor Vehicle Board, which consists of nine
members.


Credits
(Added by Stats.1967, c. 1397, p. 3261, § 2. Amended by Stats.1973, c. 996, § 13, operative July
1, 1974.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 2. Administration (Refs & Annos)
Chapter 6. New Motor Vehicle Board (Refs & Annos)


Article 2. Powers and Duties of Board (Refs & Annos)


West's Ann.Cal.Vehicle Code § 3050


§ 3050. Duties


Effective: January 1, 2020
Currentness


<Section operative until Jan. 1, 2030. See, also, § 3050 operative Jan. 1, 2030.>
 


The board shall do all of the following:


(a) Adopt rules and regulations in accordance with Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code governing those matters that are
specifically committed to its jurisdiction.


(b) Consider any matter concerning the activities or practices of any person applying for or holding
a license as a new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor
branch, or representative pursuant to Chapter 4 (commencing with Section 11700) of Division
5 submitted by any person. A member of the board who is a new motor vehicle dealer may not
participate in, hear, comment, advise other members upon, or decide any matter considered by
the board pursuant to this subdivision that involves a dispute between a franchisee and franchisor.
After that consideration, the board may do any one or any combination of the following:


(1) Direct the department to conduct investigation of matters that the board deems reasonable, and
make a written report on the results of the investigation to the board within the time specified by
the board.
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(2)(A) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of opinion
or viewpoint existing between any member of the public and any new motor vehicle dealer,
manufacturer, manufacturer branch, distributor, distributor branch, or representative.


(B) The board does not have jurisdiction over a dispute pursuant to this paragraph involving any
member of the public, including a consumer or other person who is not applying for or holding a
license as a new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor
branch, or representative pursuant to Chapter 4 (commencing with Section 11700) of Division 5,
unless that person has filed the dispute with the board or consents to jurisdiction by the board.


(3) Order the department to exercise any and all authority or power that the department may have
with respect to the issuance, renewal, refusal to renew, suspension, or revocation of the license of
any new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch,
or representative as that license is required under Chapter 4 (commencing with Section 11700)
of Division 5.


(c) Hear and decide, within the limitations and in accordance with the procedure provided, a protest
presented by a franchisee pursuant to Section 3060, 3062, 3064, 3065, 3065.1, 3065.3, 3065.4,
3070, 3072, 3074, 3075, or 3076. A member of the board who is a new motor vehicle dealer may
not participate in, hear, comment, advise other members upon, or decide, any matter involving a
protest filed pursuant to Article 4 (commencing with Section 3060), unless all parties to the protest
stipulate otherwise.


(d) Hear and decide, within the limitations and in accordance with the procedure provided, a
protest presented by an association challenging a policy of a manufacturer, manufacturer branch,
distributor, or distributor branch pursuant to Section 3085. A member of the board who is a new
motor vehicle dealer may not participate in, hear, comment, advise other members upon, or decide,
any matter involving a protest filed pursuant to Article 6 (commencing with Section 3085), unless
all participants to the protest stipulate otherwise.


(e) Notwithstanding subdivisions (b), (c), and (d), the courts have jurisdiction over all common
law and statutory claims originally cognizable in the courts. For those claims, a party may initiate
an action directly in any court of competent jurisdiction.


(f) This section shall remain in effect only until January 1, 2030, and as of that date is repealed.
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Credits
(Added by Stats.2015, c. 526 (A.B.1178), § 3, eff. Jan. 1, 2016, operative Jan. 1, 2019. Amended
by Stats.2019, c. 796 (A.B.179), § 3, eff. Jan. 1, 2020.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 2. Administration (Refs & Annos)
Chapter 6. New Motor Vehicle Board (Refs & Annos)


Article 4. Hearings on Franchise Modification, Replacement, Termination, Refusal
to Continue, Delivery and Preparation Obligations, and Warranty Reimbursement
(Refs & Annos)


West's Ann.Cal.Vehicle Code § 3064


§ 3064. Delivery and preparation obligation


Effective: January 1, 2014
Currentness


(a) Every franchisor shall specify to its franchisees the delivery and preparation obligations of
the franchisees prior to delivery of new motor vehicles to retail buyers. A copy of the delivery
and preparation obligations, which shall constitute the franchisee's only responsibility for product
liability between the franchisee and the franchisor but shall not in any way affect the franchisee's
responsibility for product liability between the purchaser and either the franchisee or the franchisor,
and a schedule of compensation to be paid to franchisees for the work and services they shall be
required to perform in connection with those delivery and preparation obligations shall be filed
with the board by franchisors, and shall constitute the compensation as set forth on the schedule.
The schedule of compensation shall be reasonable, with the reasonableness thereof being subject
to the approval of the board, if a franchisee files a notice of protest with the board. In determining
the reasonableness of the schedules, the board shall consider all relevant circumstances, including,
but not limited to, the time required to perform each function that the dealer is obligated to perform
and the appropriate labor rate.


(b) Upon delivery of the vehicle, the franchisee shall give a copy of the delivery and preparation
obligations to the purchaser and a written certification that the franchisee has fulfilled these
obligations.


Credits
(Added by Stats.1973, c. 996, p. 1969, § 16, operative July 1, 1974. Amended by Stats.2013, c.
512 (S.B.155), § 12.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 331


§ 331. Franchise


Effective: January 1, 2002
Currentness


(a) A “franchise” is a written agreement between two or more persons having all of the following
conditions:


(1) A commercial relationship of definite duration or continuing indefinite duration.


(2) The franchisee is granted the right to offer for sale or lease, or to sell or lease at retail new
motor vehicles or new trailers subject to identification pursuant to Section 5014.1 manufactured
or distributed by the franchisor or the right to perform authorized warranty repairs and service, or
the right to perform any combination of these activities.


(3) The franchisee constitutes a component of the franchisor's distribution system.


(4) The operation of the franchisee's business is substantially associated with the franchisor's
trademark, trade name, advertising, or other commercial symbol designating the franchisor.


(5) The operation of a portion of the franchisee's business is substantially reliant on the franchisor
for a continued supply of new vehicles, parts, or accessories.


(b) The term “franchise” does not include an agreement entered into by a manufacturer or
distributor and a person where all the following apply:
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(1) The person is authorized to perform warranty repairs and service on vehicles manufactured or
distributed by the manufacturer or distributor.


(2) The person is not a new motor vehicle dealer franchisee of the manufacturer or distributor.


(3) The person's repair and service facility is not located within the relevant market area of a new
motor vehicle dealer franchisee of the manufacturer or distributor.


Credits
(Added by Stats.1973, c. 996, p. 1965, § 6, operative July 1, 1974. Amended by Stats.1998, c. 662
(A.B.2707), § 1; Stats.2001, c. 539 (S.B.734), § 5.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 426


§ 426. New motor vehicle dealer


Effective: June 29, 2020
Currentness


“New motor vehicle dealer” is a dealer, as defined in Section 285, who, in addition to the
requirements of that section, either acquires for resale new and unregistered motor vehicles from
manufacturers or distributors of those motor vehicles or acquires for resale new off-highway
motorcycles, or all-terrain vehicles from manufacturers or distributors of the vehicles. A distinction
shall not be made, nor any different construction be given to the definition of “new motor vehicle
dealer” and “dealer” except for the application of the provisions of Chapter 6 (commencing with
Section 3000) of Division 2 and Sections 4456, 4750.6, and 11704.5. Sections 3001 and 3003
do not, however, apply to a dealer who deals exclusively in motorcycles, all-terrain vehicles, or
recreational vehicles, as defined in subdivision (a) of Section 18010 of the Health and Safety Code.


Credits
(Added by Stats.1967, c. 1397, p. 3261, § 1. Amended by Stats.1973, c. 78, p. 137, § 14;
Stats.1975, c. 943, p. 2107, § 1; Stats.1982, c. 1584, p. 6260, § 4; Stats.1996, c. 1008 (A.B.2367),
§ 2; Stats.2000, c. 135 (A.B.2539), § 153; Stats.2003, c. 703 (S.B.248), § 2; Stats.2004, c. 836
(A.B.2848), § 6; Stats.2020, c. 8 (A.B.85), § 20, eff. June 29, 2020.)
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Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 430


§ 430. New vehicle


Currentness


A “new vehicle” is a vehicle constructed entirely from new parts that has never been the subject
of a retail sale, or registered with the department, or registered with the appropriate agency or
authority of any other state, District of Columbia, territory or possession of the United States, or
foreign state, province, or country.


Credits
(Stats.1959, c. 3, p. 1535, § 430. Amended by Stats.1965, c. 820, p. 2411, § 1; Stats.1983, c. 1286,
§ 9; Stats.1988, c. 1583, § 1; Stats.1994, c. 1253 (A.B.3539), § 6.)
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Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 3. Registration of Vehicles and Certificates of Title (Refs & Annos)
Chapter 1. Original and Renewal of Registration; Issuance of Certificates of Title
(Refs & Annos)


Article 4. Evidences of Registration (Refs & Annos)


West's Ann.Cal.Vehicle Code § 4453.5


§ 4453.5. Leased vehicles


Effective: January 1, 2004
Currentness


(a) In the case of leased vehicles, the lessor and the lessee shall be shown on the registration card
as the owner and the lessee of a vehicle, and the department shall designate their relationships
upon the card and the ownership certificate by the words “lessor” and “lessee” and, at the election
of the lessor, the department may designate thereon either the address of the lessor or the lessee.


(b) Transfers of ownership involving vehicles registered as provided in subdivision (a) shall only
be effected upon the signature release of the lessor.


(c) The lessor shall provide the address, or the name and address, of the lessee on a form prescribed
by the department in all cases where the information is not on the registration card and ownership
certificate. Information received under this subdivision shall be used only for law enforcement and
shall be available only to law enforcement officials at their request.


(d) A lessor, upon written request of the lessee or, if designated in writing, the lessee's designee,
shall disclose any pertinent information regarding the amount of payment and the documents
necessary to exercise any option held by the lessee to purchase the leased vehicle.


Credits
(Added by Stats.1985, c. 1500, § 2, operative July 1, 1986. Amended by Stats.2003, c. 151
(S.B.237), § 1.)
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West's Ann. Cal. Vehicle Code § 4453.5, CA VEHICLE § 4453.5
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 665


§ 665. Used vehicle


Currentness


A “used vehicle” is a vehicle that has been sold, or has been registered with the department,
or has been sold and operated upon the highways, or has been registered with the appropriate
agency of authority, of any other state, District of Columbia, territory or possession of the United
States or foreign state, province or country, or unregistered vehicles regularly used or operated
as demonstrators in the sales work of a dealer or unregistered vehicles regularly used or operated
by a manufacturer in the sales or distribution work of such manufacturer. The word “sold” does
not include or extend to: (1) any sale made by a manufacturer or a distributor to a dealer, (2)
any sale by a new motor vehicle dealer franchised to sell a particular line-make to another new
motor vehicle dealer franchised to sell the same line-make, or (3) any sale by a dealer to another
dealer licensed under this code involving a mobilehome, as defined in Section 396, a recreational
vehicle, as defined in Section 18010.5 of the Health and Safety Code, a commercial coach, as
defined in Section 18012 of the Health and Safety Code, an off-highway motor vehicle subject to
identification, as defined in Section 38012, or a commercial vehicle, as defined in Section 260.


Credits
(Stats.1959, c. 3, p. 1540, § 665. Amended by Stats.1965, c. 820, p. 2411, § 2; Stats.1967, c. 801,
p. 2217, § 1; Stats.1988, c. 1583, § 2.)


West's Ann. Cal. Vehicle Code § 665, CA VEHICLE § 665
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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Consumer Protection and the Law § 15:9


Consumer Protection and the Law  | November 2022 Update
Dee Pridgen and Richard M. Alderman


Jolina C. Cuaresma


Part D. Consumer Product Warranties


Chapter 15. New Cars: State Lemon Laws


§ 15:9. Time periods—Failure to repair


References


West's Key Number Digest


• West's Key Number Digest, Sales 246 to 288.5
• West's Key Number Digest, Sales 425 to 448


Lemon laws are intended to deal with new automobiles, not ones that have been used for a long period of time. Thus, in most
states, the consumer must report the defect during the period of the express warranty or within one year from the date of delivery
of the motor vehicle to the consumer, whichever is earlier, in order to claim the statutory remedies of refund or replacement. 1


This has been construed in Wisconsin to mean one year from the date of delivery to the original consumer, not the date of
delivery to a subsequent purchaser. 2  In states where the lemon law covers both lessees and purchasers, the “date of the original
delivery of a motor vehicle to a consumer” has been held to be the leasing date, and not the later date when the same consumer
exercised an option to purchase. 3  Some states have extended the time period to two years from the date of delivery or the
first 18,000 miles of operation, whichever is earlier. 4  It may be that state legislatures are beginning to realize that the standard
warranty period of one year from the sale is not a sufficient time for some serious defects to surface, and that the consumer may
need a bit more leeway to be adequately protected. On the other hand, even in a situation where the warranty period was seven
years or 70,000 miles, the statutory time period of two years/18,000 miles was the limit for reporting unrepaired problems to
trigger the lemon law. 5  The first step for any attorney representing a client with a possible lemon law claim is to review his
or her state law to determine the appropriate time period.


Most states also require that the failure to repair itself take place within a certain period, in order for the consumer to take
advantage of statutory presumptions that the manufacturer or its agent has had a reasonable opportunity to repair. 6  This leaves
open the question whether a consumer could use the presumption if the failure to repair took place during the relevant time
period, but the problem did not resurface until after the time had expired. In that situation, it seems that the spirit of the lemon
laws would be to permit suit, provided only a short time has expired between the last attempt to repair and the recurrence of
the same problem. 7  In a New York case construing the used-car lemon law, the court faced a situation where the consumer
returned the vehicle to the dealer within the warranty period for repair of a problem but did not discover until some months after
the warranty had expired that the repair had not been effective. The court held the consumer was entitled to invoke the lemon
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law because he had notified the defendant of the defect within the warranty period and the defendant had had a reasonable
opportunity to repair. 8


The time during which the failure to repair must occur may be extended under most state lemon laws if repair services are not
available due to circumstances beyond the control of either the consumer or the manufacturer. The Connecticut statute specifies
that such circumstances are limited to “war, invasion, strike or fire, flood or other natural disaster” 9  while other states leave
the matter more open. 10  In Michigan, where the manufacturer has a five-day period in which to make necessary repairs, the
unavailability of parts was not considered sufficient to toll this time limit. 11  The New York lemon law requires the manufacturer
to make repairs free of charge for the first 18,000 miles or two years of operation. An attempt by Ford Motor Company to charge
customers for the first $100 of repairs between 12,000 and 18,000 miles was met with a permanent injunction order banning
the practice, as well as a restitution order. 12
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Footnotes


1 E.g., Arizona, Colorado, Delaware, Florida, Iowa, Kansas, Louisiana, Minnesota, Mississippi, Missouri,
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, North Dakota, Oklahoma, Tennessee,
Utah, West Virginia, Wisconsin.


2 Markee v. Ford Motor Co., 221 Wis. 2d 223, 584 N.W.2d 235 (Ct. App. 1998).


3 Cato v. American Suzuki Motor Corp., 622 N.W.2d 486 (Iowa 2001) (consumer was able to count days
of repair from both the lease period and the ownership period toward the cumulative days out of service).


4 E.g., Connecticut, District of Columbia, Maine, Montana, New York. Some states have a variation of
these general rules; for example, Texas is two years or 24 months.


5 Poli v. DaimlerChrysler Corp., 349 N.J. Super. 169, 793 A.2d 104, 2002-1 Trade Cas. (CCH) ¶ 73621,
47 U.C.C. Rep. Serv. 2d 260 (App. Div. 2002).


6 See generally Hanin, Greenbaum, Aron-Dine, Interpreting The “Reasonable Number of Repair Attempts”
Standard in Lemon Law Arbitrations, 29 Loy. Consumer L. Rev. 327 (2017).


7 The Mississippi and Virginia statutes extend the time period for the presumption of a reasonable
opportunity to repair (see § 15:12) if a problem has been reported to, but not repaired by, the manufacturer
or its agent. The following states do not explicitly extend the time period, but they do provide that
the manufacturer must conform the vehicle to its warranty (but not necessarily offer a refund or
replacement), even if repairs are made after the expiration of the warranty or a certain specified
time period: E.g., Arizona, Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii,
Iowa, Kansas, Louisiana, Maine, Maryland, Minnesota, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Jersey, New York, North Dakota, Oklahoma, Rhode Island, Tennessee, Texas, Utah,
Virginia, Washington, West Virginia, Wyoming.


8 Fortune v. Scott Ford, Inc., 175 A.D.2d 303, 572 N.Y.S.2d 382 (3d Dep't 1991).


9 Conn. Gen. Stat. Ann. § 42-179(3) (Supp. 1985).


10 E.g., Alaska, California, Florida, Mississippi, Missouri, Nevada, Washington.


11 Ayer v. Ford Motor Co., 200 Mich. App. 337, 503 N.W.2d 767 (1993).
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12 State by Abrams v. Ford Motor Co., 74 N.Y.2d 495, 549 N.Y.S.2d 368, 548 N.E.2d 906 (1989). See
also Breasett v. Ford, 129 Misc. 2d 1090, 495 N.Y.S.2d 626 (Dist. Ct. 1985).


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government
Works.
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§ 16:8. State statutes and regulations


References
The main problem with the FTC used car rule is that it does not offer sufficient protection to consumers because it does not
provide a private cause of action. As a consequence, many states enacted their own legislation, designed to address the same
problems as the FTC rule. 1  In fact, some state laws were already on the books prior to the FTC rule, and others, modeled
on lemon laws for new vehicles, have been passed since. In light of the limitations on the enforcement of the FTC rule, state
legislation is the consumer's best bet for meaningful legal standards in the used car field.


Such state laws, however, run the risk of being preempted by virtue of the federal regulation. The FTC rule provides that state
disclosure rules must apply to the Commission for an exemption from federal preemption, which will be granted if the “state
requirement affords an overall level of protection to consumers which is as great as, or greater than, the protection afforded
by this Rule.” 2  Given that the FTC analysis backing its used car rule concluded that mandatory inspection and disclosure of
known defects were not beneficial to consumers relative to their costs, however, exemptions may not always be forthcoming.
The Commission has granted exemptions to the states of Maine and Wisconsin for used car disclosure laws that include some
inspection and disclosure of defects provisions. 3  An exemption was denied to the California Air Resources Board, however,
which wanted to include a “smog index” in the Buyers Guide. The Commission concluded that such information was unrelated
to providing consumers with warranty information and did not belong on the Buyers Guide. 4


As noted above, even before enactment of the FTC Rule, many states had inaugurated their own brand of reform to deal with
abuses in the sale of used vehicles. For example, a few states allow the consumer to cancel the sale if the car cannot pass a
safety inspection. 5  Some states, such as New York and Wisconsin, require the dealer to certify that the car can meet certain
quality standards, in effect guaranteeing merchantability. 6  The New York law also prohibits the misrepresentation of used cars
as new. 7  Presumably these state-imposed warranties of serviceability would have to be disclosed on the FTC Buyers Guide.
Consumers in New York have recovered refunds in cases where the dealer failed to meet the state standards. 8  The New York
Department of Motor Vehicles is also authorized to allow a dealer to make restitution in lieu of a civil penalty. 9  A few states
require the disclosure of known defects in used vehicles. 10


To provide additional protection to consumers who may unknowingly purchase a car subject to particularly demanding use,
such as a taxi, rental, or police car, some states require the disclosure of these types of prior use. 11  For example, a New York
consumer was awarded treble damages in the amount of $7,890 to compensate him for the dealer's failure to disclose the car's
prior usage as a rental car in violation of the state requirement. The court noted that the consumer had “purchased a less valuable
vehicle [by 20–25%] at an increased price because of the untimely [postpurchase] disclosure of the vehicle's rental history.” 12


Cars that have been wrecked or damaged may also pose problems for later owners in the opinion of many consumers. Thus,
some states also require the disclosure of flood, fire or collision damage. 13  In California, for example, a vehicle that is so badly
damaged as to constitute a “total loss salvage vehicle” must have a “salvage certificate” on the title prior to selling it. 14
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A similar problem arises when cars returned as “lemons” are resold to consumers. Some used cars on the lots today may be
there as a result of their previous owners having exercised their statutory rights to return the car under the state lemon laws. 15


Most consumers do not want to purchase a lemon, or at least want to be informed if the first owner experienced significant
difficulties. Consequently, many states and the District of Columbia have enacted statutes or regulations requiring disclosure
to subsequent buyers of the fact that a vehicle was returned under the state lemon law due to a defect in the vehicle. Although
some car manufacturers have pressed for uniform federal regulation in this area, it remains in the state's bailiwick. 16


One way of dealing with used car problems is through a “lemon law,” similar to those enacted for new cars. For example,
in 1984, New York became the first state to pass the equivalent of a lemon law for used vehicles. 17  The New York statute
requires that a warranty be offered on used vehicles sold by dealers for over $1,500, with refund or replacement available to the
consumer if the car cannot be repaired within three attempts or 15 days. 18  The required warranty must provide free repair of
the major parts of the automobile (listed in the statute) and must have a duration of 60 days or 3,000 miles, whichever comes
first, for cars with mileages of less than 36,000 miles, and 30 days or 1,000 miles for vehicles with over 36,000 miles previously
driven. 19  The New York law does not apply to used cars with over 100,000 miles when sold. 20  Failure to provide such a
warranty is itself a violation, which may subject a dealer to punitive damages for a callous disregard of public policy. 21  The
New York used car lemon law specifies that any waivers, limitations, or disclaimers of the rights set forth in the statute are
void as against public policy. 22


Under the New York law, the consumer is given the choice of refund or replacement with a comparably priced vehicle, if
the vehicle cannot be satisfactorily repaired after a reasonable opportunity is given. 23  The dealer has the same defenses of
consumer abuse and no substantial impairment of value applicable under most new car lemon laws. 24  The statute provides
that the consumer must use any informal dispute resolution procedure complying with the federal regulation. 25  The law also
provides that consumers and arbitrators must be given a “Used Car Lemon Law Bill of Rights” that specifies the remedies
available under the statute. 26  Other legal avenues of relief are expressly preserved by the law, 27  attorney's fees may be awarded
to a prevailing plaintiff, and a private action may be filed for up to four years after the date of delivery.


Since the passage of New York's used car lemon law, many other states have enacted similar legislation. For example, Rhode
Island has a used car lemon law similar to New York. 28  Unlike New York, however, Rhode Island permits its provisions to
be easily waived by a conspicuous “AS IS” notice. 29  The Massachusetts used car lemon law creates a 90-day or 3,750 mile
warranty for vehicles with less than 40,000 miles, a 60-day or 2,500 mile warranty for vehicles with 40,000 to 80,000 miles
and a 30-day or 1,250 mile warranty for vehicles with between 80,000 and 125,000 miles. 30  The law provides for a $.15 mile
offset for consumer use. 31  Minnesota has enacted a similar used car lemon law statutory warranty of 60 days or 2,500 miles for
vehicles with less than 36,000 miles and 30 days or 1,000 miles for vehicles with more than 36,000 but less than 75,000 miles. 32


Connecticut, 33  Hawaii, 34  and New Jersey 35  also have enacted “tiered” mandatory warranty laws covering used cars.


Other states have warranty disclosure laws similar to the FTC regulation 36  or require special licenses for used car dealers. 37


The Connecticut consumer protection department has issued regulations prohibiting used car dealers from misrepresenting the
quality of vehicles offered for sale. Violations are treated under the state unfair and deceptive practices act. 38


State used car lemon laws often create the same issues that rise in the context of the new car lemon laws. For example, the
provisions regarding consumer notice to the dealer, dealer's opportunity to cure, specified number of repair attempts, and the
remedies of repair or replacement are all similar to those found in new car lemon laws. 39  In a Massachusetts case, a jury verdict
in favor of the buyer was overturned because the consumer had failed to present the car to the dealer for repair three times
during the 90-day warranty period. 40  Another Massachusetts consumer lost her used car warranty case by failing to prove that
she had brought the vehicle to the dealer for repair within the relevant mileage limitation. 41  A Massachusetts appellate court
also refused to extend the 10 days out of service rule under its used car lemon law simply because the dealer had delegated
the repair work to another entity. 42  In New York, the 15 days out of service rule has been held to include days in which the
car is not functioning, even though it is not actually in the repair shop. 43  A New York appellate court held that the phrase
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“passenger motor vehicle” in the used car statute would not eliminate coverage for a pickup truck that was used by the buyer
for “personal, family or household purposes.” 44


Unlike new car lemon laws, it appears that most used car lemon laws place the major responsibility and potential liability on
dealers, not manufacturers. For example, a Massachusetts court dealt with the issue of whether a manufacturer could ever be
liable under that state's used car rule, and held that it could be, in a situation where the manufacturer “blurred the distinction
between itself and its dealers” under a program that designated certain used cars as “certified pre-owned vehicles.” 45  A dealer
who failed to pay an arbitrator's award to a used car buyer in a timely manner was required to pay treble damages under
Massachusetts law. 46


In addition to specific used car warranty statutes, consumers may also find some relief from the purchase of defective vehicles
using other avenues, such as other state laws, Deceptive Trade Practices Acts, 47  or the Uniform Commercial Code. 48  In
Louisiana, for example, a consumer who purchased a defective used car successfully sued the seller for “redhibition.” 49  The
UCC implied warranty of merchantability also may apply to used cars, assuming it is not disclaimed or limited. 50  In a New
York case tried in federal court, the buyer of a “certified preowned” BMW that proved to have numerous problems was able
to survive a summary judgment motion on her breach of express and implied warranties claims as well as a Magnuson-Moss
Warranty Act violation. 51
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Footnotes


1 The attorney with a client who purchased a used car that was not what it was represented to be or that
had serious undisclosed problems, should not forget to consider common law fraud and state consumer
protection statutes. See, e.g., Greene v. Royster, 187 N.C. App. 71, 652 S.E.2d 277 (2007) ($250,000
punitive damage award under fraud and state consumer law statute based on deceptive sales practices in
connection with sale of used car).


2 16 C.F.R. § 455.6 (2017).


3 53 Fed. Reg. 16,390 (May 9, 1988) (granting an exemption to Maine); 51 Fed. Reg. 20,936 (June 9,
1986) (granting an exemption to Wisconsin). Wisconsin's exemption was continued by the FTC in a
1997 ruling. “Revisions Won't Prompt FTC to Revoke Wisconsin's Exemption from Used Car Rule,” 73
Antitrust & Trade Reg. Rep. (BNA) No. 1825, at 190 (Aug. 21, 1997).


4 “FTC Denies Change to Buyers Guide Format Requiring Conditional Exemption,” 71 Antitrust & Trade
Reg. Rep. (BNA) No. 1775, 154 (Aug. 15, 1996).


5 National Consumer Law Center, Sales of Goods and Services 291 (1982).


6 N.Y. Veh. & Traf. Law § 417 (McKinney 2015) (vendor must certify that the vehicle “is in condition
and repair to render, under normal use, satisfactory and adequate service upon the public highway at


the time of delivery”); Wis. Admin. Code Trans. § 139.04 (2015) (dealer must provide a disclosure
that includes “whether or not the condition of a vehicle for sale is such that it can be legally operated
at all times”).


7 N.Y. Veh. & Traf. Law § 415(9)(c) (McKinney 2015). See Old Country Toyota Corp. v. Adduci, 144
A.D.2d 470, 533 N.Y.S.2d 1016 (2d Dep't 1988) (dealer who resold cars purchased from other dealers,
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where the cars sold were previously titled and some showed up to 300 miles on the odometer, was in
violation of this provision).


8 See, e.g., Pinelli v. De Paula Chevrolet, Inc., 101 A.D.2d 643, 475 N.Y.S.2d 551 (3d Dep't 1984);


Rayhn v. Martin Nemer Volkswagen Corp., 77 A.D.2d 394, 434 N.Y.S.2d 775 (3d Dep't 1980).


9 N.Y. Veh. & Traf. Law § 415(14) (McKinney 2015).


10 D.C. Code § 50-505(a)(2) (2015); Me. Rev. Stat. tit. 10, § 1475(2-A)(C) (2015); Wis. Admin. Code
Trans. § 139.04(4) (2015). Some states also have general disclosure laws that apply to the sale of a used


automobile. See, e.g., Texas Deceptive Trade Practices Act, Tex. Bus. & Com. Code 17.46(b)(23).


11 Fla. Stat. Ann. §§ 319.14, 320.27 (West 2015); Mass. Gen Laws Ann. ch. 266, § 92A (West 2015);
Me. Rev. Stat. tit. 10, § 1475 (2015); Neb. Rev. Stat. § 60-1411.03 (2015). For example, N.Y. Veh. &
Traf. Law § 417-a (McKinney 2015) states:


(a) Upon the sale or transfer of title by a dealer of any second-hand passenger
motor vehicle, the dealer shall execute and deliver to the buyer an instrument
in writing in a form prescribed by the commissioner which shall set forth
the nature of the principal prior use of such vehicle when the dealer knows
or has reason to know that such use was as a taxicab, rental vehicle, police
vehicle, or vehicle which has been repurchased pursuant to either section one
hundred ninety-eight-a or one hundred ninety-eight-b of the general business
law, a similar statute of another state, or an arbitration or alternative dispute
procedure.


12 Diaz v. Paragon Motors of Woodside, Inc., 2007 WL 295602 (E.D. N.Y. 2007).


13 Colo. Rev. Stat. Ann. § 6-1-105(o) (West 2015); D.C. Code § 50-505(a)(1) (2015); Me. Rev. Stat. tit.
10, § 1475 (2015); N.M. Stat. Ann. § 57-12-6 (West 2015).


14 Cal. Veh. Code § 11515(e) (West 2015). Cf. Martinez v. Enterprise Rent-A-Car Co., 119 Cal. App. 4th
46, 13 Cal. Rptr. 3d 857 (5th Dist. 2004) (applying dealer-to-dealer exception to the salvage certificate
requirement).


15 See chapter 15 for a detailed discussion of state lemon laws covering new vehicles.


16 “Public Forum Hosted by FTC Examines Lemon Buyback Disclosure Requirements,” 71 Antitrust &
Trade Reg. Rep. (BNA) No. 1782 at 338 (Oct. 10, 1996).


17 See generally, Martha M. Post, New York's Used-Car Lemon Law: An Evaluation, 35 BUFF. L. REV.
971 (1986).


18 N.Y. Gen Bus. Law § 198-b (McKinney 2015). The statute requires the defect sustantially impair


the value of the vehicle, See N.Y. Gen Bus. Law § 198-b(c)(1)). See, e.g., Matter of Royal Chrysler-
Oneonta, Inc., 243 A.D.2d 1007, 663 N.Y.S.2d 410 (3d Dep't 1997) (mere fact that car could be driven,
despite its malfunctioning transmission, did not mandate conclusion that defect did not “substantially
impair” value of vehicle).


19 N.Y. Gen Bus. Law § 198-b(b) (McKinney 2015).
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20 N.Y. Gen Bus. Law § 198-b(b) (McKinney 2015). See, e.g., Rhody v. Empson, 46 Misc. 3d 1227(A),
13 N.Y.S.3d 852, 86 U.C.C. Rep. Serv. 2d 29 (N.Y. City Ct. 2015) (unreported decision); Laino v.
Rochella's Auto Service, Inc., 46 Misc. 3d 479, 998 N.Y.S.2d 282 (N.Y. City Civ. Ct. 2014); Shortt v.
High-Q Auto, Inc., 5 Misc. 3d 1025(A), 799 N.Y.S.2d 164 (N.Y. City Civ. Ct. 2004) (unreported decision);
Miranda v. All Car Sales Inc., 2003 WL 22056729 (N.Y. City Civ. Ct. 2003).


21 These time limits may seem very short but the term of the warranty is extended by any period during


which the car is in the dealer's possession for repair. N.Y. Gen. Bus. Law § 198-(b)(c)(3) (McKinney
2015). See, e.g., Cintron v. Tony Royal Quality Used Cars, Inc., 132 Misc. 2d 75, 503 N.Y.S.2d 230 (N.Y.
City Civ. Ct. 1986).


22 N.Y. Gen. Bus. Law § 198-b(d) (McKinney 2015).


23 N.Y. Gen. Bus. Law § 198-b(c)(1) (McKinney 2015).


24 N.Y. Gen. Bus. Law § 198-b(c)(1) (McKinney 2015).


25 N.Y. Gen. Bus. Law § 198-b(e) (McKinney 2015). In the 1990s, New York consumers began to
utilize arbitration to enforce their claims under the state Used Car Lemon Law. See, e.g., Matter of Royal
Chrysler-Oneonta, Inc., 243 A.D.2d 1007, 663 N.Y.S.2d 410 (3d Dep't 1997).


26 N.Y. Gen. Bus. Law § 198-b(f) (McKinney 2015).


27 N.Y. Gen. Bus. Law § 198-b(d) 2 provides, “Nothing in this section shall in any way limit the rights


or remedies which are otherwise available to a consumer under any other law.” See, e.g., Williams v.
Planet Motor Car, Inc., 190 Misc. 2d 22, 738 N.Y.S.2d 170, 47 U.C.C. Rep. Serv. 2d 1000 (N.Y. City
Civ. Ct. 2001).


28 R.I. Gen. Laws § 31-5.4-2 (West 2015).


29 R.I. Gen. Laws Ann. § 31-5.4-4 (West 2010), which states:


(a) Whenever any agreement is entered into by a consumer with a dealer for the purchase
of a used motor vehicle, which waives or disclaims the rights set forth in this chapter, the
dealer shall post a notice unobstructed and conspicuously on the windshield of the vehicle
to be sold. The notice shall be at least eight and one-half inches (8½″) by eleven inches
(11″) in size, in bold print one inch in height, and shall state, “NO WARRANTY AS TO
CONDITION—SOLD AS IS.”


30 Mass. Gen. Laws Ann. ch. 90 § 7N 1/4 (West 2015). See, e.g., Crean v. Stoughton Motor Mart, Inc.,
2005 Mass. App. Div. 130, 2005 WL 2978890 (2005).


31 Where a court bases its decision on the state consumer protection act, no offset for use may be required.
Chumbiray v. Central-Chrysler Plymouth Jeep Eagle, 1998 Mass. App. Div. 1, 1998 WL 15951 (Ct. App.
1998).


32 Minn. Stat. Ann. § 325F.662 (West 2015).


33 Conn. Gen. Stat. Ann. §§ 42-220 to 42-226 (West 2015).


34 Haw. Rev. Stat. § 481J-2 (West 2015) (written warranty required for dealer sales of used motor vehicles to
consumers; vehicles sold with less than 25,000 miles-90 days/5,000 mile warranty, between 25,000 and
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50,000–60 days/3,000 mile warranty, between 50,000 and 75,000 mileage-30 days/1,000 mile warranty;
exceptions for vehicles sold for less than $1,500, which are more than four years old, or have over 75,000
miles).


35 N.J. Stat. Ann. §§ 56:8-69 to 56:8-76 (West 2015) (written warranty required for dealer sales of
used motor vehicles to consumers; vehicles sold with less than 24,000 miles-90 days/3,000 mile warranty,
between 24,000 and 60,000-60 days/2,000 mile warranty, over 60,000-30 days or 1,000 mile warranty;
exceptions for vehicles sold for less than $3,000, which are more than six years old or which have more
than 100,000 miles).


36 Ariz. Rev. Stat. Ann. § 28-4412 (2015); La. Rev. Stat. Ann § 32:1277 (2014); Va. Code Ann. §
46.2-1529.1 (West 20115). See also Kentucky's Damaged Motor Vehicle Law, KRS 186A.540, which
states:


 (1) An individual, or a dealer required to be licensed pursuant to KRS Chapter 190, shall disclose all
damages to a motor vehicle:


 (a) Of which the individual or the dealer has direct knowledge;


 (b) Which result in repairs or repair estimates that exceed one thousand dollars ($1,000); and


 (c) That occur while the motor vehicle is in the individual's or the dealer's possession and prior to
delivery to a purchaser.


 (2) Disclosure under this section shall be in writing and shall require the purchaser's signature
acknowledging the disclosure of damages. See, e.g., Keeton v. Lexington Truck Sales, Inc., 275
S.W.3d 723 (Ky. Ct. App. 2008); Complete Automotive Repair Services v. Capps, 2015 WL 2445911
(Ky. Ct. App. 2015), as modified, (May 29, 2015).


37 Ark. Code Ann. §§ 23-112-601 to 23-112-611; Okla. Stat. Ann. tit. 47, § 583 (West 2015).


38 See Earls v. Condor Capital Corp., 2001 WL 1188248 (Conn. Super. Ct. 2001).


39 See, e.g., Laznovsky v. Hyundai Motor America, Inc., 190 Misc. 2d 537, 738 N.Y.S.2d 820, 2002-1 Trade
Cas. (CCH) ¶ 73624 (Dist. Ct. 2002) (case dismissed due to consumer's failure to present vehicle to selling
dealer for repair); Jandreau v. LaVigne, 170 A.D.2d 861, 566 N.Y.S.2d 683 (3d Dep't 1991) (after the
buyer proved the dealer's failure to cure the defect after three attempts, defendant dealer had the burden
to prove the affirmative defense of no substantial impairment or consumer misuse or neglect); Bouchard
v. Savoca, 129 Misc. 2d 506, 493 N.Y.S.2d 417 (Sup 1985) (consumer entitled to refund after three


unsuccessful attempts to repair, despite dealer's claim that car is currently in good condition); Ireland
v. J.L.'s Auto Sales, Inc., 151 Misc. 2d 1019, 574 N.Y.S.2d 262, 16 U.C.C. Rep. Serv. 2d 82 (J. Ct. 1991),
rev'd on other grounds, 153 Misc. 2d 721, 582 N.Y.S.2d 603 (County Ct. 1992) (plaintiff could not recover
under Lemon Law because he failed to prove that the vehicle had been through three or more repair
attempts and also failed to prove that the automobile was out of service for a total of 15 days during the
warranty period). See generally CAROLYN L. CARTER, ELIZABETH DEARMOND & JONATHAN
SHELDON, CONSUMER WARRANTY LAW: LEMON LAW, MAGNUSON-MOSS, UCC, MOBILE
HOME, AND OTHER WARRANTY STATUTES (National Consumer Law Center 3d ed. 2006).


40 Deranian v. 128 Sales, Inc., 2002 Mass. App. Div. 175, 2002 WL 31174437 (2002).


41 Crean v. Stoughton Motor Mart, Inc., 2005 Mass. App. Div. 130, 2005 WL 2978890 (2005). See also
Finnigan v. Crown Auto Sales, 2017 Mass. App. Div. 117, 2017 WL 3621777 (2017).
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42 Burke v. Pride-Chrysler-Plymouth, Inc., 1998 Mass. App. Div. 208, 1998 WL 760408 (1998).


43 Kepenis v. Ro-Zap Enterprises, Inc., 179 Misc. 2d 874, 686 N.Y.S.2d 248 (Sup 1998).


44 Loomis v. Stu Maguire's Equipment Sales, Inc., 124 A.D.2d 82, 511 N.Y.S.2d 439 (3d Dep't 1987). See
also § 15:4 for a discussion of this issue in the context of new cars.


45 Palumbo v. Land Rover North America, Inc., 16 Mass. L. Rptr. 117, 2003 WL 1962516 (Mass. Super.
Ct. 2003).


46 Mitchell v. Liberty Chevrolet Inc., 2019 Mass. App. Div. 61, 2019 WL 1989177 (2019), decision aff'd,
98 Mass. App. Ct. 1104, 150 N.E.3d 1159 (2020).


47 See, e.g., Texas deceptive Trade Practices Act, Tex. Bus. & Comm. Code 17.46(b), which provides
the following acts are false and deceptive:


(16) disconnecting, turning back, or resetting the odometer of any motor
vehicle so as to reduce the number of miles indicated on the odometer gauge;


See also Gutierrez v. Carmax Auto Superstores California, 19 Cal. App. 5th 1234, 248 Cal. Rptr. 3d 61
(5th Dist. 2018), as modified on denial of reh'g, (Feb. 22, 2018), motion to dismiss denied on consumer's


claim regarding used car under the California Consumer Legal Remedies Act. But see Beshwate v.
BMW of North America, LLC, 2017 WL 4410169 (E.D. Cal. 2017), motion to dismiss granted in similar
case.


48 See, e.g., Greene v. Royster, 187 N.C. App. 71, 652 S.E.2d 277 (2007) ($250,000 punitive damage award
under fraud and state consumer law statute based on deceptive sales practices in connection with sale
of used car).


49 Berney v. Rountree Olds-Cadillac Co., Inc., 763 So. 2d 799 (La. Ct. App. 2d Cir. 2000) (applying
La. Civ. Code Ann. art. 2520 (2011). See discussion in Hester Gloston-Hilliard, Used Car Purchases,
Pitfalls, and Protections, 33 S.U. L. REV. 227 (2005). See also Wilks v. Ramsey Auto Brokers, Inc., 132
So. 3d 1009 (La. Ct. App. 2d Cir. 2014) (holding that purchaser was entitled to damages where dealer
sold used vehicle with redhibitory defects to purchaser).


50 See Lipinski v. Martin J. Kelly Oldsmobile, Inc., 325 Ill. App. 3d 1139, 259 Ill. Dec. 586, 759 N.E.2d


66, 2001-2 Trade Cas. (CCH) ¶ 73462, 47 U.C.C. Rep. Serv. 2d 168 (1st Dist. 2001). But see Bren-
Tex Tractor Co., Inc. v. Massey-Ferguson, Inc., 97 S.W.3d 155 (Tex. App. Houston 14th Dist. 2002) (no
implied warranty for used cars).


51 Pyskaty v. Wide World of Cars, LLC, 98 U.C.C. Rep. Serv. 2d 78 (S.D. N.Y. 2019) (slip copy).


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government
Works.
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Related to the issue of what vehicles and defects are covered by the lemon laws is the question of which consumers are covered.
Will a subsequent purchaser be able to obtain relief from the manufacturer under the state lemon law? What about a commercial
purchaser? Most states include the subsequent purchaser but only during the relevant time period (usually either the warranty
period or one year, whichever comes first). On the other hand, many of the lemon laws exclude the business purchaser.


Most state lemon laws extend to all “consumers,” a term generally defined to include all purchasers and subsequent owners still
subject to the warranty. 1  Thus the transfer of the vehicle during the warranty period does not eliminate the law's protection. 2


Many states extend lemon law protection to lessees of new vehicles as well as outright purchasers. 3  If the consumer purchases
the vehicle at the end of the lease term, however, he or she may lose “consumer” status for lemon law purposes for problems
that arise after the lease has expired. 4  The spouse of the sole owner did not have standing to sue under the lemon law in a
Texas case. 5


Some states exclude business purchasers, limiting the law to only purchasers who have obtained the vehicle in question primarily
for personal, family, or household use. 6  In the absence of specific language, however, some state courts have interpreted their
lemon laws to include business transactions. 7  The majority of courts to consider this question find that business purchases
are not covered by the lemon law. For example, a New York court held that a vehicle used 85% of the time for the owner's
business would not qualify as a vehicle “normally” used for personal, family or household purposes. 8  A West Virginia man
who purchased a pickup truck primarily for business purposes, claiming $616,000 in lost profits as damages, did not qualify as
a “consumer” under the state lemon law. 9  In an Alabama case, conflicting testimony regarding the consumers' use of their van
in their dog breeding business resulted in summary judgment for the manufacturer. 10  A Minnesota man who testified that he
used the truck at issue at least 60% of the time for his roofing business, and an additional 5–10% of the time for snow plowing,
could not qualify as a consumer of a new motor vehicle “used for personal, family, or household purposes at least 40 percent
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of the time” as required by the statute. 11  A Wisconsin consumer who leased a car under the name of his business, and stated
on the lease form that the vehicle would not be primarily used for personal, family, or household purposes, could not state a
claim under the Wisconsin Consumer Act. 12


Contrary to these decisions, in a Virginia case where a vehicle was purchased in a corporate name, the court allowed the plaintiff
to amend his complaint to allege facts showing that the vehicle was used for personal, family, or household purposes. 13  Also in
Virginia, a consumer purchaser who was “downstream” from an original business purchaser was allowed to use the state lemon
law. 14  In Texas, the lemon law was invoked successfully in a case involving a semi-tractor vehicle used in long-haul freight
carrying. 15  The owners of a motorcycle dealership in Oregon who used a business check to pay the deposit to purchase an RV,
secured their interest in the RV as “inventory,” and used the vehicle for both business and personal purposes were allowed to
invoke the Oregon lemon law. The court found that the lemon law applied because they personally guaranteed the loan used
to purchase the RV, they made payments as individuals, and the manufacturer did not produce any evidence that the buyers
were holding the RV for resale. 16


In all states, the manufacturer, not the dealer, is the entity that is potentially liable to the relevant purchaser. The manufacturer
of a component part of a motor vehicle may or may not be liable under the state lemon law. Liability does not exist simply
because the entity manufactured a part in the vehicle; 17  however, the manufacturer of the part that failed and caused substantial
damage is likely to be held liable under the state lemon law. 18
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Footnotes


1 E.g., Alaska, Arizona, Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii, Iowa,
Louisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi, Missouri, Montana, Nebraska,
Nevada, New Hampshire, New Jersey, New Mexico, New York, North Dakota, Oklahoma, Oregon,
Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia,
Wisconsin, Wyoming. See, e.g., Fox v. Porsche Cars North America, Inc., 2009 WL 205313 (S.D. Fla.
2009) (to be a consumer for purposes of the lemon law, Plaintiff must fit into one of three categories:
the purchaser or lessee of the vehicle, the transferee of the vehicle, or one permitted by the terms of the
warranty to enforce the warranty).


2 See § 15:4 for a discussion of how the definition of “consumer” under the lemon law affects the issue
of whether a second owner vehicle could qualify as a “new” motor vehicle. Once the car is transferred,


the original owner no longer has a claim under the lemon law. See, e.g., Coppock v. DaimlerChrysler
Corp., 2007 WL 2471723 (E.D. Tenn. 2007) (party who purchases a vehicle and subsequently transfers
possession of the vehicle, or title thereto, or both, cannot maintain a lemon law claim).


3 See § 15:4.


4 Varda v. General Motors Corp., 2001 WI App 89, 242 Wis. 2d 756, 626 N.W.2d 346 (Ct. App. 2001).
The fact that the vehicle was returned at the end of the lease period, however, may not preclude a claim.
See, e.g., Kucher v. DaimlerChrysler Corp., 20 Misc. 3d 64, 864 N.Y.S.2d 660 (App. Term 2008) (fact that
automobile lessee surrendered possession of vehicle to dealership at expiration of lease did not preclude
refund relief against manufacturer under New Car Lemon Law).


5 Winnebago Industries, Inc. v. Reneau, 990 S.W.2d 292 (Tex. App. Austin 1998).
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6 E.g., Alaska, California, Colorado, Florida, Iowa, Kentucky, Minnesota, Mississippi, Missouri, Nevada,
New Mexico, North Dakota, Oregon, Pennsylvania, Tennessee, Virginia, Washington, West Virginia.
New York courts are split on whether or not the New York lemon law covers corporate purchasers.


Compare Bryan v. Mack Trucks, Inc., 2010 WL 1568607 (N.D. Miss. 2010) and Barco Auto Leasing
Corp. v. PSI Cosmetics, Inc., 125 Misc. 2d 68, 478 N.Y.S.2d 505, 39 U.C.C. Rep. Serv. 840 (N.Y. City
Civ. Ct. 1984) (corporate entities excluded) with Parlato v. Chrysler Corp., 170 A.D.2d 442, 565 N.Y.S.2d
230 (2d Dep't 1991) (corporate lessee who primarily used vehicle for personal purposes was covered).


7 See Results Real Estate, Inc. v. Lazy Days R.V. Center, Inc., 505 So. 2d 587 (Fla. 2d DCA 1987)
(phrase in statute extending protection to “any other person entitled by the terms of such warranty to
enforce the obligations of the warranty” interpreted to include corporate business purchaser).


8 Volkswagen of America, Inc. v. Friedman, 166 A.D.2d 709, 561 N.Y.S.2d 597 (2d Dep't 1990). See also


Jones v. General Motors Corp., 124 N.M. 606, 1998-NMCA-020, 953 P.2d 1104 (Ct. App. 1998)
(Cadillac purchased in company name and used mainly for oil field supply business was not covered by
state lemon law because purchaser was not a “consumer.”).


9 McLaughlin v. Chrysler Corp., 262 F. Supp. 2d 671 (N.D. W. Va. 2002), aff'd 47 Fed. Appx. 659 (4th
Cir. 2002).


10 Lipham v. General Motors Corp., 665 So. 2d 190 (Ala. 1995).


11 Beckman v. Daimlerchrysler Corp., 2003 WL 892302 (Minn. Ct. App. 2003).


12 Rader v. VW Credit, Inc., 176 Wis. 2d 513, 502 N.W.2d 618 (Ct. App. 1993).


13 Durso v. Chrysler Corp., 41 Va. Cir. 211, 1996 WL 1065663 (1996). See also Ardmore Leasing Corp. v.
Motorcoach Sales of Oregon, Inc., 2005 WL 2297080 (D. Or. 2005).


14 Subaru of America, Inc. v. Peters, 256 Va. 43, 500 S.E.2d 803 (1998).


15 Ford Motor Company/Cross v. Texas Dept. of Transp., Motor Vehicle Div., 936 S.W.2d 427 (Tex. App.
Austin 1996).


16 Allan v. Guaranty RV Centers, 2006 WL 1050548 (D. Or. 2006).


17 See Harger v. Caterpillar, Inc., 2000 WI App 241, 239 Wis. 2d 551, 620 N.W.2d 477 (Ct. App. 2000).


18 Camp v. Fleetwood Motor Homes, 2003 WL 22025071 (Ohio C.P. 2003).


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government
Works.
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165 Cal.App.4th 798
Court of Appeal, Fourth District, Division 1, California.


COUNTY OF SAN DIEGO et al., Plaintiffs and Appellants,
v.


SAN DIEGO NORML et al., Defendants and Respondents;
Wendy Christakes et al., Interveners and Respondents.


No. D050333.
|


July 31, 2008.
|


Review Denied Oct. 16, 2008.


Synopsis
Background: Counties brought action against state, director of Department of Health Services,
and local chapter of marijuana legalization organization for declaratory judgment that counties
were not required to comply with Medical Marijuana Program (MMP). The Superior Court, San
Diego County, Nos. GIC860665, GIC861051, William R. Nevitt, Jr., J., overruled state's demurrer,
but ruled that Compassionate Use Act (CUA) and MMP were not preempted and that MMP did
not violate state constitution. Counties appealed.


Holdings: The Court of Appeal, McDonald, Acting P.J., held that:


[1] counties lacked standing to challenge CUA or those portions of MMP that did not relate to
identification card system; but


[2] counties had standing to challenge portions of MMP that related to identification card system;
but


[3] Controlled Substances Act (CSA) preempts only state laws that positively conflict so that
simultaneous compliance with both sets of laws is impossible;


[4] identification card provisions do not positively conflict with CSA;


[5] identification card provisions do not pose significant impediment to federal objectives
embodied in CSA; and
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[6] identification card provisions do not improperly amend the CUA.


Affirmed.


West Headnotes (45)


[1] Controlled Substances Medical or therapeutic use
Among the purposes of the Medical Marijuana Program (MMP) was to facilitate the
prompt identification of qualified patients and their designated primary caregivers in
order to avoid unnecessary arrest and prosecution of these individuals and provide needed
guidance to law enforcement officers. West's Ann.Cal.Health & Safety Code, § 11362.7
et seq.


1 Case that cites this headnote


[2] Evidence Lower court proceedings
Court of Appeal would take judicial notice of county's complaint in intervention, in
counties' action for declaratory judgment that they were not required to comply with
Medical Marijuana Program (MMP), even though intervening county was not a party to the
appeal, where all parties litigated the matter below on the understanding that all counties
were properly asserting an argument pleaded only in the complaint in intervention. West's
Ann.Cal.Health & Safety Code, § 11362.7 et seq.


[3] Action Persons entitled to sue
The issue of a plaintiff's standing to sue is a jurisdictional issue that may be raised at any
time notwithstanding the absence of a cross-appeal.


[4] Action Persons entitled to sue
Courts will decline to resolve lawsuits that do not present a justiciable controversy, and
justiciability involves the intertwined criteria of ripeness and standing.


7 Cases that cite this headnote


[5] Action Persons entitled to sue



https://www.westlaw.com/Browse/Home/KeyNumber/96H/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/96Hk15.5(3)/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11362.7&originatingDoc=Ia85836225f3d11dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11362.7&originatingDoc=Ia85836225f3d11dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia85836225f3d11dd9876f446780b7bdc&headnoteId=201666011600120220913093815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/157k2909/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11362.7&originatingDoc=Ia85836225f3d11dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11362.7&originatingDoc=Ia85836225f3d11dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13k13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13k13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia85836225f3d11dd9876f446780b7bdc&headnoteId=201666011600420220913093815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13k13/View.html?docGuid=Ia85836225f3d11dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





County of San Diego v. San Diego NORML, 165 Cal.App.4th 798 (2008)
81 Cal.Rptr.3d 461, 08 Cal. Daily Op. Serv. 10,033, 2008 Daily Journal D.A.R. 12,053


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


As a general principle, standing to invoke the judicial process requires an actual justiciable
controversy as to which the complainant has a real interest in the ultimate adjudication
because he or she has either suffered or is about to suffer an injury of sufficient magnitude
reasonably to assure that all of the relevant facts and issues will be adequately presented
to the adjudicator.


3 Cases that cite this headnote


[6] Action Persons entitled to sue
To have standing to sue, a party must be “beneficially interested” in the controversy; that
is, he or she must have some special interest to be served or some particular right to be
preserved or protected over and above the interest held in common with the public at large.


2 Cases that cite this headnote


[7] Action Persons entitled to sue
To have standing to sue, a party must be able to demonstrate that he or she has some
beneficial interest that is concrete and actual, and not conjectural or hypothetical.


4 Cases that cite this headnote


[8] Constitutional Law Persons Entitled to Raise Constitutional Questions;  Standing
When a party asserts a statute is unconstitutional, standing to sue is not established merely
because the party has been impacted by the statutory scheme to which the assertedly
unconstitutional statute belongs.


[9] Action Persons entitled to sue
It is incumbent upon a party to an action or proceeding who assails a law invoked in the
course thereof to show that the provisions of the statute thus assailed are applicable to him
and that he is injuriously affected thereby.


[10] Municipal Corporations Relation to state
A local governmental entity charged with the ministerial duty of enforcing a statute
generally does not have the authority, in the absence of a judicial determination of
unconstitutionality, to refuse to enforce the statute on the basis of the entity's view that
it is unconstitutional.
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[11] Constitutional Law Governmental entities
Under some limited circumstances, a public entity threatened with injury by the allegedly
unconstitutional operation of an enactment may have standing to raise the challenge in
the courts.


1 Case that cites this headnote


[12] Constitutional Law Particular Issues and Applications
Declaratory Judgment Government or Officers as Parties
Counties lacked standing to bring declaratory judgment action challenging validity of
Compassionate Use Act (CUA) or those portions of the Medical Marijuana Program
(MMP) that did not relate to the identification card system, since those provisions neither
imposed obligations on nor inflicted direct injury to counties; such a declaratory judgment
would have been an advisory opinion. West's Ann.Cal.Health & Safety Code, §§ 11362.5,
11362.7 et seq.


6 Cases that cite this headnote


[13] Declaratory Judgment Government or Officers as Parties
Counties had standing to bring declaratory judgment action challenging the limited
portions of the Medical Marijuana Program (MMP) requiring counties to adopt and operate
the identification card system for persons exempt from statutes criminalizing certain
conduct with respect to marijuana, since those provisions imposed obligations on counties,
which obligations would be obviated were those statutes preempted by federal law. West's
Ann.Cal.Health & Safety Code, §§ 11362.7(f), 11362.71.


1 Case that cites this headnote


[14] States Preemption in general
Supremacy clause grants Congress the power to preempt state law. U.S.C.A. Const.Art.
6, cl. 2.


[15] States Conflicting or conforming laws or regulations
State law that conflicts with a federal statute is without effect. U.S.C.A. Const.Art. 6, cl. 2.
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[16] States State police power
Consideration of issues arising under the Supremacy Clause starts with the assumption
that the historic police powers of the states are not to be superseded by federal act unless
that is the clear and manifest purpose of Congress. U.S.C.A. Const.Art. 6, cl. 2.


[17] States Congressional intent
Purpose of Congress is the ultimate touchstone of Supremacy Clause preemption analysis.
U.S.C.A. Const.Art. 6, cl. 2.


[18] States Congressional intent
“Express preemption” arises when Congress defines explicitly the extent to which its
enactments preempt state law. U.S.C.A. Const.Art. 6, cl. 2.


[19] States Conflicting or conforming laws or regulations
“Conflict preemption” will be found when simultaneous compliance with both state and
federal directives is impossible. U.S.C.A. Const.Art. 6, cl. 2.


2 Cases that cite this headnote


[20] States Conflicting or conforming laws or regulations
“Obstacle preemption” arises when, under the circumstances of a particular case, the
challenged state law stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress. U.S.C.A. Const.Art. 6, cl. 2.


1 Case that cites this headnote


[21] States Occupation of field
“Field preemption” applies where a scheme of federal regulation is sufficiently
comprehensive to make reasonable the inference that Congress left no room for
supplementary state regulation. U.S.C.A. Const.Art. 6, cl. 2.
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[22] States Congressional intent
When Congress has expressly described the scope of the state laws it intended to preempt,
the courts infer Congress intended to preempt no more than that absent sound contrary
evidence. U.S.C.A. Const.Art. 6, cl. 2.


1 Case that cites this headnote


[23] States Conflicting or conforming laws or regulations
Congress has the power to permit state laws that, although posing some obstacle to
congressional goals, may be adhered to without requiring a person affirmatively to violate
federal laws. U.S.C.A. Const.Art. 6, cl. 2.


[24] States Conflicting or conforming laws or regulations
Whether a state law presents a sufficient obstacle to federal law to be preempted under
“obstacle preemption” is a matter of judgment, to be informed by examining the federal
statute as a whole and identifying its purpose and intended effects. U.S.C.A. Const.Art.
6, cl. 2.


[25] States Congressional intent
When the question is whether a Federal act overrides a state law, the entire scheme of the
statute must be considered, and that which needs must be implied is of no less force than
that which is expressed. U.S.C.A. Const.Art. 6, cl. 2.


[26] States Occupation of field
If the operation of a federal act within its chosen field must be frustrated and its provisions
be refused their natural effect by a state law, the state law must yield to the regulation of
Congress within the sphere of its delegated power. U.S.C.A. Const.Art. 6, cl. 2.


[27] Health Preemption
States Professions
Medical practice is a field historically occupied by the states, supporting a presumption
against preemption of state law in that field, and narrow interpretation of the scope of
Congress's intended invalidation of such law. U.S.C.A. Const.Art. 6, cl. 2.
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[28] Controlled Substances Preemption
States Product safety;  food and drug laws
State criminal sanctions for drug possession are a field historically occupied by the
states, supporting a presumption against preemption of state law in that field, and narrow
interpretation of the scope of Congress's intended invalidation of such law. U.S.C.A.
Const.Art. 6, cl. 2.


[29] States Congressional intent
An express definition of the preemptive reach of a statute supports a reasonable inference
that Congress did not intend to preempt other matters. U.S.C.A. Const.Art. 6, cl. 2.


[30] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Superfluousness
When construing a statute, the courts seek to attribute significance to every word and
phrase in accordance with their usual and ordinary meaning.


1 Case that cites this headnote


[31] Statutes Similar or Related Statutes
Where statutes involving similar issues contain language demonstrating the Legislature
knows how to express its intent, the omission of a provision from a similar statute
concerning a related subject is significant to show that a different legislative intent existed
with reference to the different statutes.


8 Cases that cite this headnote


[32] Controlled Substances Preemption
States Product safety;  food and drug laws
Statute providing that federal Controlled Substances Act (CSA) provisions do not occupy
the field in which they operate “unless there is a positive conflict between that provision
of this subchapter and that State law so that the two cannot consistently stand together”
preempts only those state laws that positively conflict with the CSA so that simultaneous
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compliance with both sets of laws is impossible. Comprehensive Drug Abuse Prevention
and Control Act of 1970, § 708, 21 U.S.C.A. § 903.


4 Cases that cite this headnote


[33] Controlled Substances Conflicting laws and regulations;  preemption
States Product safety;  food and drug laws
Governmental entities do not incur aider and abettor liability for violations of federal
Controlled Substances Act (CSA) by complying with their obligations under the Medical
Marijuana Program (MMP), as would create a positive conflict with the CSA supporting
preemption of the MMP. Comprehensive Drug Abuse Prevention and Control Act of 1970,
§ 708, 21 U.S.C.A. § 903; West's Ann.Cal.Health & Safety Code, §§ 11362.7(f), 11362.71.


2 Cases that cite this headnote


[34] Controlled Substances Conflicting laws and regulations;  preemption
States Product safety;  food and drug laws
Medical Marijuana Program (MMP) provisions requiring counties to provide
identification cards to people exempt from certain marijuana laws do not positively
conflict with federal Controlled Substances Act (CSA), as would be required for
preemption under CSA provision on application of state law, since CSA is silent on the
ability of states to provide identification cards to their citizenry, and CSA does not compel
states to impose criminal penalties for marijuana possession. Comprehensive Drug Abuse
Prevention and Control Act of 1970, § 708, 21 U.S.C.A. § 903; West's Ann.Cal.Health &
Safety Code, §§ 11362.7(f), 11362.71.


See 2 Witkin & Epstein, Cal. Criminal Law (2008 supp.) Crimes Against Public Peace
and Welfare, § 70A; 8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law,
§ 1319; Cal. Jur. 3d, Criminal Law: Crimes Against Administration of Justice and Public
Order, § 122; Annot., Constitutionality of statute regulating sale of poisons, drugs, or
medicines (1928) 54 A.L.R. 730.


6 Cases that cite this headnote


[35] States Conflicting or conforming laws or regulations
Not every state law posing some de minimis impediment to the accomplishment and
execution of the full purposes and objectives of Congress in enacting federal laws will be
preempted under obstacle preemption. U.S.C.A. Const.Art. 6, cl. 2.
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1 Case that cites this headnote


[36] States Conflicting or conforming laws or regulations
Displacement of a state law under obstacle preemption will occur only where a significant
conflict exists between an identifiable federal policy or interest and the operation of state
law, or the application of state law would frustrate specific objectives of federal legislation.
U.S.C.A. Const.Art. 6, cl. 2.


1 Case that cites this headnote


[37] Controlled Substances Preemption
States Product safety;  food and drug laws
Even if obstacle preemption applied to the Controlled Substances Act (CSA), Medical
Marijuana Program (MMP) provisions requiring counties to provide identification cards
to people exempt from certain marijuana laws did not pose a significant impediment to
specific federal objectives embodied in the CSA, as would be required for MMP to be
preempted as an obstacle to the CSA; purpose of CSA was to combat recreational drug
use rather than to regulate state medical practices, and any conflict with CSA would
have been created by Compassionate Use Act (CUA) statutes creating exemptions from
state marijuana laws rather than by MMP statutes facilitating identification of exempt
individuals. Comprehensive Drug Abuse Prevention and Control Act of 1970, § 708, 21
U.S.C.A. § 903; West's Ann.Cal.Health & Safety Code, §§ 11362.5, 11362.7(f), 11362.71.


12 Cases that cite this headnote


[38] States Surrender of state sovereignty and coercion of state
Congress does not have the authority to compel the states to direct their law enforcement
personnel to enforce federal laws. U.S.C.A. Const.Amend. 10.


[39] Commerce In general;  application of state or federal law
Commerce Clause does not permit Congress to conscript state officers into arresting
persons for violating federal laws. U.S.C.A. Const. Art.1, § 8, cl. 3.


[40] Appeal and Error Error affecting coparty or other related party
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On appeal, plaintiffs could litigate an argument that was pleaded in trial court only
by a plaintiff that did not appeal, where the parties litigated the matter below on the
understanding that plaintiffs were properly asserting the additional argument, and the trial
court's judgment against plaintiffs included a rejection of all of the arguments raised by
all co-plaintiffs.


[41] Constitutional Law Presumptions and Construction as to Constitutionality
Legislative acts are entitled to a strong presumption of constitutionality.


[42] Statutes Construction and operation of initiated statutes
The state Legislature cannot amend an initiative unless the initiative grants the Legislature
authority to do so. West's Ann.Cal.Const. Art. 2, § 10(c).


2 Cases that cite this headnote


[43] Statutes Construction and operation of initiated statutes
The proscription against legislative amendment of a statute enacted by initiative
is designed to protect the people's initiative powers by precluding the Legislature
from undoing what the people have done, without the electorate's consent. West's
Ann.Cal.Const. Art. 2, § 10(c).


1 Case that cites this headnote


[44] Statutes Construction and operation of initiated statutes
Legislative enactments related to the subject of an initiative statute may be allowed when
they involve a related but distinct area, or relate to a subject of the initiative that the
initiative does not specifically authorize or prohibit. West's Ann.Cal.Const. Art. 2, § 10(c).


5 Cases that cite this headnote


[45] Controlled Substances Validity
Medical Marijuana Program (MMP) provisions requiring counties to provide
identification cards to people exempt from certain marijuana laws do not improperly
amend the provisions of the Compassionate Use Act (CUA), which was passed by
initiative, since identification card system confers distinct protections that the CUA does
not provide without limiting the protections the CUA does provide; a person may claim
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the protections of the CUA without possessing a card under MMP. West's Ann.Cal.Const.
Art. 2, § 10(c); West's Ann.Cal.Health & Safety Code, §§ 11362.5, 11362.7(f), 11362.71.


4 Cases that cite this headnote


West Codenotes


Recognized as Unconstitutional
**467  West's Ann.Cal.Health & Safety Code § 11362.77(a)


Attorneys and Law Firms


John J. Sansone, County Counsel (San Diego), Thomas D. Bunton and C. Ellen Pilsecker, Deputy
County Counsel, for Plaintiff and Appellant County of San Diego.


Ruth E. Stringer, County Counsel (San Bernardino), Alan L. Green, Charles J. Larkin and Dennis
Tilton, Deputy County Counsel, for Plaintiffs and Appellants County of San Bernardino and Gary
Penrod.


American Civil Liberties Union Foundation, Adam B. Wolf, Allen Hopper; ACLU of San Diego
& Imperial Counties and David Blair–Loy for Defendants and Respondents San Diego NORML,
Wo/ Men's Alliance for Medical Marijuana and Dr. Stephen O'Brien.


Edmund G. Brown, Jr., Attorney General, Christopher E. Krueger, Assistant Attorney General,
Jonathan K. Renner and Peter A. Krause, Deputy Attorneys General, for Defendants and
Respondents State of California and Sandra Shewry.


Americans for Safe Access and Joseph D. Elford for Interveners and Respondents Wendy
Christakes, Norbert Litzinger, William Britt, Yvonne Westbrook and Americans for Safe Access.


Opinion


McDONALD, Acting P.J.


*808  In 2003, the California Legislature enacted the Medical Marijuana Program Act. (Health
& Saf.Code, §§ 11362.7–11362.9, hereafter MMP.) 1  Among other provisions, the MMP imposed
on counties the obligation to implement a program permitting a limited group of persons—those
who qualify for exemption from California's statutes criminalizing certain conduct with respect
to marijuana (the exemptions)—to apply for and obtain an identification card verifying their
exemption.
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1 All statutory references are to the Health and Safety Code unless otherwise specified.


In this action, plaintiffs County of San Diego (San Diego) and County of San Bernardino (San
Bernardino) contend that, because the federal Controlled Substances Act (21 U.S.C. §§ 801–904,
hereafter CSA) prohibits possessing or using marijuana for any purpose, certain provisions of
California's statutory scheme are unconstitutional under the Supremacy Clause of the United States
Constitution. San Diego and San Bernardino (together Counties) did not claim below, and do not
assert on appeal, that the exemption from state criminal prosecution for possession or cultivation
of marijuana provided by *809  California's Compassionate Use Act of 1996 (§ 11362.5, hereafter
CUA) is unconstitutional under the preemption clause. Instead, Counties argue the MMP is invalid
under preemption principles, arguing the MMP poses an obstacle to the congressional intent
embodied in the CSA.


The trial court below rejected Counties' claims, concluding the MMP neither conflicted with
nor posed an obstacle to the CSA. On appeal, Counties assert the trial court applied an overly
narrow test for preemption, and the MMP is preempted as an obstacle to the CSA. We conclude
Counties have standing to challenge only those limited provisions of the MMP that impose specific
obligations on Counties, and may not broadly attack collateral provisions of California's laws
that impose no obligation on or inflict any particularized **468  injury to Counties. We further
conclude, as to the limited provisions of the MMP that Counties may challenge, those provisions
do not positively conflict with the CSA, and do not pose any added obstacle to the purposes
of the CSA not inherent in the distinct provisions of the exemptions from prosecution under
California's laws, and therefore those limited provisions of the MMP are not preempted. We also
reject San Bernardino's claim that the identification card provisions of the MMP are invalid under
the California Constitution.


I


THE STATUTORY FRAMEWORK


A. California Law


The CUA
In California, marijuana is classified as a Schedule I controlled substance (see § 11054, subd. (d)
(13)), and its possession is generally prohibited. However, when California voters adopted the
CUA, California adopted an exemption from state law sanctions for medical users of marijuana.
The CUA, codified in section 11362.5, provides:
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“(b)(1) The people of the State of California hereby find and declare that the purposes of the
[CUA] are as follows:


“(A) To ensure that seriously ill Californians have the right to obtain and use marijuana for
medical purposes where that medical use is deemed appropriate and has been recommended by a
physician who has determined that the person's health would benefit from the use of marijuana in
the treatment of cancer, anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, migraine,
or any other illness for which marijuana provides relief.


*810  “(B) To ensure that patients and their primary caregivers who obtain and use marijuana
for medical purposes upon the recommendation of a physician are not subject to criminal
prosecution or sanction.


“(C) To encourage the federal and state governments to implement a plan to provide for the safe
and affordable distribution of marijuana to all patients in medical need of marijuana.


“(2) Nothing in this section shall be construed to supersede legislation prohibiting persons
from engaging in conduct that endangers others, nor to condone the diversion of marijuana for
nonmedical purposes.


“(c) Notwithstanding any other provision of law, no physician in this state shall be punished,
or denied any right or privilege, for having recommended marijuana to a patient for medical
purposes.


“(d) Section 11357, relating to the possession of marijuana, and Section 11358, relating to the
cultivation of marijuana, shall not apply to a patient, or to a patient's primary caregiver, who
possesses or cultivates marijuana for the personal medical purposes of the patient upon the
written or oral recommendation or approval of a physician.


“(e) For the purposes of this section, ‘primary caregiver’ means the individual designated by the
person exempted under this section who has consistently assumed responsibility for the housing,
health, or safety of that person.”


The MMP
[1]  In 2003, the Legislature enacted the MMP to “address issues not included in the CUA.”
(People v. Wright (2006) 40 Cal.4th 81, 85, 51 Cal.Rptr.3d 80, 146 P.3d 531.) Among the
MMP's purposes was to “ ‘facilitate the prompt identification of qualified patients and their
designated primary **469  caregivers in order to avoid unnecessary arrest and prosecution of
these individuals and provide needed guidance to law enforcement officers.’ ” (Id. at p. 93,
51 Cal.Rptr.3d 80, 146 P.3d 531.) To that end, the MMP included provisions establishing a
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voluntary program for the issuance of identification cards to persons qualified to claim the
exemptions provided under California's medical marijuana laws. (§§ 11362.7, subd. (f), 11362.71.)
Participation in the identification card program, although not mandatory, provides a significant
benefit to its participants: they are not subject to arrest for violating California's laws relating to the
possession, transportation, delivery or cultivation of marijuana, provided they meet the conditions
outlined in the MMP. (§ 11362.71, subd. (e).)


*811  Although the bulk of the provisions of the MMP confer no rights and impose no duties on
counties, 2  one set of provisions under the MMP—the program for issuing identification cards
to qualified patients and primary caregivers—does impose certain obligations on counties. (§
11362.71 et seq.) Under the identification card program, the California Department of Health
Services is required to establish and maintain a program under which qualified applicants
may voluntarily apply for a California identification card identifying them as qualified for the
exemptions; the program is also to provide law enforcement a 24–hour a day center to verify the
validity of the state identification card. (§ 11362.71, subd. (a).) The MMP requires counties to
provide applications to applicants, to receive and process the applications, verify the accuracy of
the information contained on the applications, approve the applications of persons meeting the
state qualifications and issue the state identification cards to qualified persons, and maintain the
records of the program. (§§ 11362.71–11362.755.)


2 For example, the MMP's exemptions encompass a broad list of specified drug offenses from
which qualified patients and primary caregivers would be immune. The MMP provides that
exempt persons would not “ ‘be subject, on that sole basis, to criminal liability under Section
11357 [possession of marijuana], 11358 [cultivation of marijuana], 11359 [possession for
sale], 11360 [transportation], 11366 [maintaining a place for the sale, giving away or
use of marijuana], 11366.5 [making available premises for the manufacture, storage or
distribution of controlled substances], or 11570 [abatement of nuisance created by premises
used for manufacture, storage or distribution of controlled substance].’ (§ 11362.765, subd.
(a).)” (People v. Wright, supra, 40 Cal.4th at p. 93, 51 Cal.Rptr.3d 80, 146 P.3d 531.)
The MMP also contains definitional provisions for those entitled to the protections of the
MMP (§ 11362.7), imposes obligations on applicants and holders of identification cards
(§§ 11362.715, 11362.76, 11362.77, 11362.81), and contains several other miscellaneous
provisions.


The identification card program is voluntary and a person need not obtain an identification card
to be entitled to the exemptions provided by state law. (§ 11362.765, subd. (b); People v. Wright,
supra, 40 Cal.4th at pp. 93–94, 51 Cal.Rptr.3d 80, 146 P.3d 531 [the MMP applies to both
cardholders and noncardholders].)


B. Federal Law—the CSA
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The CSA provides it is “unlawful for any person knowingly or intentionally to possess a controlled
substance unless such substance was obtained directly, or pursuant to a valid prescription or order,
from a practitioner, while acting in the course of his professional practice....” (21 U.S.C. § 844(a).)
The exception regarding a doctor's prescription or order does not apply to any controlled substance
Congress has classified as a Schedule I drug (see 21 U.S.C. § 812(c)), including marijuana.
(Gonzales v. Raich (2005) 545 U.S. 1, 14–15, 125 S.Ct. 2195, 162 L.Ed.2d 1.) Schedule **470  I
drugs are so categorized because they have (1) a high potential for abuse, *812  (2) no currently
accepted medical use in treatment in the United States, and (3) a lack of accepted safety for use
under medical supervision. (21 U.S.C. § 812(b)(1).)


Possession of marijuana for personal use is a federal misdemeanor. (21 U.S.C. § 844a(a).) The
legislative intent of Congress to preclude the use of marijuana for medicinal purposes is reflected
in the statutory scheme of the CSA: 3  “By classifying marijuana as a Schedule I drug, as opposed
to listing it on a lesser schedule, the manufacture, distribution, or possession of marijuana became
a criminal offense, with the sole exception being use of the drug as part of a Food and Drug
Administration preapproved research study. [Citations.]” (Gonzales v. Raich, supra, 545 U.S. at
p. 14, 125 S.Ct. 2195.)


3 Counties also note the United States is a party to a treaty, the Single Convention on Narcotic
Drugs, 1961 (see 21 U.S.C. § 801(7)), which includes prohibitions on marijuana. However,
this treaty is not self-executing, and Counties do not explain how the treaty lends any added
weight to the preemption questions presented here.


Although the use of marijuana for medical purposes has found growing acceptance among the
states (Conant v. Walters (9th Cir.2002) 309 F.3d 629, 643 [noting “Alaska, Arizona, Colorado,
Maine, Nevada, Oregon and Washington have followed California in enacting medical marijuana
laws by voter initiative”] ), marijuana remains generally prohibited under the CSA. (Conant, at
p. 640; Gonzales v. Raich, supra, 545 U.S. at p. 15, fn. 23, 125 S.Ct. 2195 [efforts to reclassify
marijuana to permit medicinal uses have been unsuccessful].)


II


PROCEDURAL BACKGROUND


[2]  In 2006 San Diego filed a complaint against the State of California and Sandra Shewry,
in her former capacity as Director of the California Department of Health Services (together
State), as well as the San Diego chapter of the National Organization for the Reform of Marijuana
Laws (NORML). San Diego's complaint alleged it had declined to comply with its obligations
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under the MMP and NORML had threatened to file suit against San Diego for its noncompliance.
Accordingly, San Diego sought a judicial declaration that it was not required to comply with the
MMP, arguing the entirety of the MMP and the CUA (except for section 11362.5, subsection (d))
was preempted by federal law. San Bernardino filed its suit raising the same preemption claims,
and its complaint was subsequently consolidated with that of San Diego. The County of Merced
intervened in San Diego's action and alleged, as an additional ground for relief, that the MMP was
invalid because it amended the CUA in violation of *813  Article II, section 10, subdivision (c)
of the California Constitution. 4  Additional parties, composed of medical marijuana patients and
others qualified for exemptions under the CUA and MMP, also intervened in the action.


4 County of Merced is not a party to this appeal and its complaint in intervention is not part
of the record on appeal. However, we grant State's unopposed motion for judicial notice of
County of Merced's complaint in intervention.


State demurred to Counties' complaints, alleging in part that Counties did not have standing to
prosecute the claims, but its demurrer was overruled. The parties subsequently filed cross-motions
for judgment on the pleadings, which were consolidated for hearing in November 2006. The court
ruled the CUA and MMP were not preempted by federal law and the MMP was not invalid under
the California Constitution, **471  and entered judgment accordingly. Counties appeal.


III


THE STANDING ISSUE


[3]  State argues on appeal that Counties do not have standing to assert the CUA and MMP
are unconstitutional. 5  State's argument presents two distinct issues. The first issue is whether a
political subdivision of California, charged with the ministerial obligation to enforce or carry out
state laws, may ever challenge a state enactment as unconstitutional. Must the entity comply with
a state law until a court has declared the law unconstitutional, or may it instead bring a declaratory
relief action challenging the constitutionality of that law? The second issue, which assumes a local
governmental entity may challenge a state law as unconstitutional, is the extent of its standing.
Does the entity have standing to challenge an entire statutory scheme—including those aspects
of the scheme that impose no obligations on the entity—or is it limited to challenging only those
aspects that impose specific obligations on or inflict particularized injury to the local governmental
entity?
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5 The issue of standing, raised at trial, is a jurisdictional issue that may be raised at any time
notwithstanding the absence of a cross-appeal. (Citizens for Uniform Laws v. County of
Contra Costa (1991) 233 Cal.App.3d 1468, 1472, 285 Cal.Rptr. 456.)


A. General Principles
[4]  A declaratory relief action requires an “actual controversy relating to the legal rights and
duties of the respective parties.” (Code Civ. Proc., § 1060.) Courts will decline to resolve lawsuits
that do not present a justiciable controversy, and justiciability “involves the intertwined criteria of
ripeness and standing.” (California Water & Telephone Co. v. County of Los Angeles (1967) 253
Cal.App.2d 16, 22, 61 Cal.Rptr. 618.)


[5]  [6]  [7]  *814  “As a general principle, standing to invoke the judicial process requires
an actual justiciable controversy as to which the complainant has a real interest in the ultimate
adjudication because he or she has either suffered or is about to suffer an injury of sufficient
magnitude reasonably to assure that all of the relevant facts and issues will be adequately presented
to the adjudicator. [Citations.] To have standing, a party must be beneficially interested in the
controversy; that is, he or she must have ‘some special interest to be served or some particular
right to be preserved or protected over and above the interest held in common with the public at
large.’ [Quoting Carsten v. Psychology Examining Com. (1980) 27 Cal.3d 793, 796, 166 Cal.Rptr.
844, 614 P.2d 276.] The party must be able to demonstrate that he or she has some such beneficial
interest that is concrete and actual, and not conjectural or hypothetical.” (Holmes v. California Nat.
Guard (2001) 90 Cal.App.4th 297, 314–315, 109 Cal.Rptr.2d 154, italics added.)


[8]  [9]  When a party asserts a statute is unconstitutional, standing is not established
merely because the party has been impacted by the statutory scheme to which the assertedly
unconstitutional statute belongs. Instead, the courts have stated that “[a]t a minimum, standing
means a party must ‘ “show that he personally has suffered some actual or threatened injury as
a result of the putatively illegal conduct of the defendant,” ....’ [Quoting Valley Forge College v.
Americans United (1982) 454 U.S. 464, 472, 102 S.Ct. 752, 70 L.Ed.2d 700.] ... ‘ “[I]t is well-
settled law that the courts will not give their consideration to questions as to the constitutionality
of a statute unless such consideration **472  is necessary to the determination of a real and
vital controversy between the litigants in the particular case before it. It is incumbent upon a
party to an action or proceeding who assails a law invoked in the course thereof to show that
the provisions of the statute thus assailed are applicable to him and that he is injuriously affected
thereby.” [Citations.]’ [Quoting Worsley v. Municipal Court (1981) 122 Cal.App.3d 409, 418, 176
Cal.Rptr. 324.]” (In re Tania S. (1992) 5 Cal.App.4th 728, 736–737, 7 Cal.Rptr.2d 60.)


This court's analysis in Tania S. demonstrates that a party does not have standing to raise
hypothetical constitutional infirmities of a statute when the statute, as applied to the party, does
not occasion any injury to the party. In Tania S., the appellant's children were declared dependents
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and removed from his custody when the court found, under Welfare and Institutions Code section
300, subdivision (b), that appellant's inability or failure to protect the children created a substantial
risk of serious physical harm to them. (In re Tania S., supra, 5 Cal.App.4th at pp. 732–733, 7
Cal.Rptr.2d 60.) The appellant did not challenge the constitutionality of the portion of section 300,
subdivision (b), under which the juvenile court made its jurisdictional findings, but instead asserted
a second aspect of section 300, subdivision (b) (which cautioned that an allegation of willful failure
to provide adequate medical treatment based *815  on religious beliefs required a court to give
some deference to the parent's religious practices) improperly created two classes of parents—
those who injure their children out of a religious belief and those who injure their children for
nonreligious reasons—making the entirety of section 300, subdivision (b), unconstitutional. (Tania
S., at pp. 735–736, 7 Cal.Rptr.2d 60.) This court rejected the appellant's standing to raise the claim
because the proceedings were not based on an allegation he did not provide the children adequate
medical treatment or that he provided spiritual treatment through prayer. This court concluded
that because the appellant “has not demonstrated he suffered any direct injury resulting from the
assertedly unconstitutional portion of [the statute],” “we do not determine the substantive merits of
[appellant's] claim the challenged portion of [the statute] is unconstitutional. Such determination
will be made only if the claim is raised by one with standing.” (In re Tania S., at pp. 736–737, 7
Cal.Rptr.2d 60, fn. omitted.)


B. Limitations on Governmental Entities
Plaintiffs here are local governmental entities that sought in the proceedings below, and seek in this
appeal, a determination that they are not obligated to comply with their duties under the statutory
scheme because the statutory scheme is unconstitutional. We must evaluate the extent to which a
local governmental entity of the state may attack the constitutionality of the laws it is obligated
to administer.


[10]  As a general rule, a local governmental entity “charged with the ministerial duty of enforcing
a statute[ ] generally does not have the authority, in the absence of a judicial determination of
unconstitutionality, to refuse to enforce the statute on the basis of the [entity's] view that it is
unconstitutional.” (Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055, 1082,
17 Cal.Rptr.3d 225, 95 P.3d 459, fn. omitted.) In Lockyer, the court rejected the entity's argument
that because the entity believed certain statutes (limiting marriage to a union between a man
and a woman) were unconstitutional, it could bring the issue into court by defying state law and
issuing licenses to same-sex couples. Lockyer noted that, although **473  there may be limited
circumstances in which a public entity might refuse to enforce a statute as a means of bringing the
constitutionality of the statute before a court for judicial resolution, the exception does not apply
when there exists “a clear and readily available means, other than the officials' wholesale defiance
of the applicable statutes, to ensure that the constitutionality of the current marriage statutes would
be decided by a court.” (Id. at p. 1099, 17 Cal.Rptr.3d 225, 95 P.3d 459.) Lockyer noted that if
the local officials charged with the ministerial duty of issuing marriage licenses and registering
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marriage certificates believed the state's current marriage statutes were unconstitutional and should
be tested in court, “they could have denied a same-sex couple's *816  request for a marriage
license and advised the couple to challenge the denial in superior court. That procedure—a lawsuit
brought by a couple who has been denied a license under existing statutes—is the procedure that
was utilized to challenge the constitutionality of California's antimiscegenation statute.... The city
cannot plausibly claim that the desire to obtain a judicial ruling on the constitutional issue justified
the wholesale defiance of the applicable statutes that occurred here.” (Lockyer, at pp. 1098–1099,
17 Cal.Rptr.3d 225, 95 P.3d 459, fn. omitted.)


[11]  However, under some limited circumstances, a public entity threatened with injury by the
allegedly unconstitutional operation of an enactment may have standing to raise the challenge
in the courts. For example, in County of Los Angeles v. Sasaki (1994) 23 Cal.App.4th 1442, 29
Cal.Rptr.2d 103, one enactment (Sen. Bill No. 1135) reallocated property tax revenues away from
the county and to school and community college districts, while a second enactment (Sen. Bill
No. 399) affected the formulas for determining the amount of money to be applied by the state
for the support of school and community college districts. (Id. at pp. 1447–1448, 29 Cal.Rptr.2d
103.) The court concluded the county could challenge Senate Bill No. 1135's reallocation of funds
away from the county. However, the court concluded the county did not have standing to challenge
Senate Bill No. 399, stating:


“Without mentioning [Senate Bill No.] 399, the County alleged in its complaint that the state will
use the funds reallocated pursuant to [Senate Bill No.] 1135 to fulfill its responsibilities for the
financial support of schools as mandated by Proposition 98. On appeal, the County contends the
‘State's action’ was invalid because ‘it mandated a major shift in the use of local property taxes
for a specific State purpose, to fulfill the State's obligation under Proposition 98 to provide a
constitutionally prescribed minimum amount of public education funding ‘from state revenues.’
” Thus, the County seeks to challenge both [Senate Bill No.] 1135 ... and [Senate Bill No.]
399.... [¶] The constitutionality of [Senate Bill No. 399] is not before us on this appeal. This
appeal deals only with the reallocation of property tax revenues from local governments and
special districts to school and community college districts. The County's concern is with the
loss of property tax revenue to it because of the [Senate Bill No.] 1135 reallocation. How the
state treats the reallocation in connection with the mandate of California Constitution, article
XVI, section 8 (Proposition 98), is of possible concern to the educational entities which are
beneficiaries of the constitutional mandate, but not the County. In short, there is simply no
theory based on Proposition 98 and/or the effect of [Senate Bill No.] 399 upon it, which would,
even assuming there were no other obstacles, entitle the County to a writ **474  of mandate
compelling compliance with County Ordinance No. 1993–0045, and negating [Senate Bill No.]
1135. The County lacks standing to raise the issue.” (Id. at p. 1449, 29 Cal.Rptr.2d 103.)


*817  The other courts that have granted standing to local public entities to raise constitutional
challenges to enactments they were otherwise bound to enforce have similarly done so in the
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limited context of enactments that imposed duties directly on or denied significant rights to the
entity itself. (See, e.g., Star–Kist Foods, Inc. v. County of Los Angeles (1986) 42 Cal.3d 1, 5–10,
227 Cal.Rptr. 391, 719 P.2d 987 [state law provided exemption from local taxation for business
inventories of foreign origin; county had standing to assert exemption violated commerce clause
“because ... the agencies experienced significant revenue loss”]; City of Garden Grove v. Superior
Court (2007) 157 Cal.App.4th 355, 68 Cal.Rptr.3d 656 [entity asserted materials it seized from
medical marijuana user could not be returned because federal preemption principles barred return
of marijuana; standing to raise issue recognized because entity had specific duty at issue under
the statutory scheme and issue was limited to whether that duty violated preemption principles].)
However, the courts have declined to confer standing on the entity to raise constitutional challenges
to enactments that had no direct impact on the entity but instead affected only the entity's
constituency. (See, e.g., City of Santa Monica v. Stewart (2005) 126 Cal.App.4th 43, 59–63,
24 Cal.Rptr.3d 72 [standing denied where enactment imposed no obligations on entity and only
imposed restrictions on officials of entity].)


C. Analysis
State, relying on Lockyer, supra, 33 Cal.4th 1055, 17 Cal.Rptr.3d 225, 95 P.3d 459, and Tania
S., supra, 5 Cal.App.4th 728, 7 Cal.Rptr.2d 60, argues that because Counties have suffered no
cognizable injury from the exemptions for medical marijuana users provided by the MMP or CUA,
the action should be dismissed because Counties' “mere dissatisfaction with ... or disagreement
with [state] policies does not constitute a justiciable controversy” and does not confer standing
on Counties to raise constitutional complaints about the MMP or CUA. (Zetterberg v. State Dept.
of Public Health (1974) 43 Cal.App.3d 657, 662, 118 Cal.Rptr. 100.) Counties, relying on Star–
Kist Foods, Inc. v. County of Los Angeles, supra, 42 Cal.3d 1, 227 Cal.Rptr. 391, 719 P.2d 987
and City of Garden Grove v. Superior Court, supra, 157 Cal.App.4th 355, 68 Cal.Rptr.3d 656,
assert they have standing because they will suffer harm—by being required to establish and operate
the apparatus to process and issue identification cards—from statutory obligations they argue are
preempted by the CSA. 6


6 Counties, citing Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 261 Cal.Rptr.
574, 777 P.2d 610 and Harman v. City and County of San Francisco (1972) 7 Cal.3d 150,
101 Cal.Rptr. 880, 496 P.2d 1248, appear also to assert that standing exists when the party
has a sufficient interest in the litigation to ensure the matter will be prosecuted with vigor.
However, these cases did not hold a person willing to litigate a claim intensely acquires
standing that is otherwise absent, and we are not aware of any case law suggesting that a
willingness to fervently pursue a cause is the sine qua non of standing to litigate that cause.


[12]  [13]  *818  The standing principles distilled from the cases convince us Counties do not
have standing to challenge those portions of the MMP and CUA that are not applicable to them
and that do not injuriously affect them. ( **475  In re Tania S., supra, 5 Cal.App.4th at p. 737,
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7 Cal.Rptr.2d 60.) Accordingly, because major portions of the MMP and CUA neither impose
obligations on nor inflict direct injury to Counties, we reject Counties' effort to obtain an advisory
opinion declaring the entirety of the MMP and the bulk of the CUA invalid under preemption
principles. 7  However, because limited portions of the MMP—i.e. those statutes requiring counties
to adopt and operate the identification card system—do impose obligations on Counties, which
obligations would be obviated were those statutes preempted by federal law, we conclude Counties
have standing to raise preemption claims insofar as the MMP establishes the identification card
system. Accordingly, we reach Counties' preemption arguments as to those statutes, and only those
statutes, that require Counties to implement and administer the identification card system. 8


7 Our decision to limit Counties' constitutional challenge to those portions of the CUA and
MMP that directly affect them is consonant with “[w]ell-settled principles of judicial restraint
[that establish] when a case must be decided upon constitutional grounds, a court should
strive to resolve the matter as narrowly as possible, and should avoid expansive constitutional
pronouncements that inevitably prejudge future controversies and may have unforeseen and
questionable consequences in other contexts. [Citations.]” (Powers v. City of Richmond
(1995) 10 Cal.4th 85, 116, 40 Cal.Rptr.2d 839, 893 P.2d 1160 [conc. opn. of George, J.].) This
principle of jurisprudential restraint cautions against deciding broad constitutional questions
raised, as here, by persons not injuriously affected by the challenged statute. (See generally
Longval v. Workers' Comp. Appeals Bd. (1996) 51 Cal.App.4th 792, 802, 59 Cal.Rptr.2d
463.)


8 Specifically, we examine Counties' preemption claims only as to sections 11362.71,
subdivision (b) (requiring counties to administer the identification card system established by
the Department of Health Services), 11362.72 (specifying counties' obligations upon receipt
of application for identification card), 11362.735 (specifying contents of identification card
issued by counties), 11362.74 (specifying grounds and procedures for denying application),
11362.745 (specifying renewal procedures for cards), and section 11362.755 (permitting
counties to establish fees to defray cost of administering system), which impose obligations
on Counties. We conclude Counties do not have standing to challenge (and therefore we do
not evaluate) whether the remaining sections, and in particular sections 11362.5, subdivision
(d), and 11362.765 (providing specified persons with exemptions from state law penalties
for specified offenses), are preempted by the CSA.


IV


THE PREEMPTION ISSUE
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A. General Principles
[14]  [15]  [16]  [17]  Principles of preemption have been articulated by numerous courts.
“ ‘The supremacy clause of article VI of the United States Constitution grants Congress the
power to preempt state law. State law that conflicts with a *819  federal statute is “ ‘without
effect.’ ” [Citations.] It is equally well established that “[c]onsideration of issues arising under the
Supremacy Clause ‘start[s] with the assumption that the historic police powers of the States [are]
not to be superseded by ... Federal Act unless that [is] the clear and manifest purpose of Congress.’
” [Citation.] Thus, “ ‘ “[t]he purpose of Congress is the ultimate touchstone” ’ ” of pre-emption
analysis. [Citation.]' ” (Jevne v. Superior Court (2005) 35 Cal.4th 935, 949, 28 Cal.Rptr.3d 685,
111 P.3d 954.)


[18]  [19]  [20]  [21]  The California Supreme court has identified “four species of federal
preemption: express, conflict, obstacle, and field. [Citation.] [¶] First, express preemption arises
when Congress ‘define[s] explicitly the extent to which its enactments pre-empt state law.
[Citation.] Pre-emption fundamentally is a question of congressional intent, [citation], and when
**476  Congress has made its intent known through explicit statutory language, the courts'
task is an easy one.’ [Citations.] Second, conflict preemption will be found when simultaneous
compliance with both state and federal directives is impossible. [Citations.] Third, obstacle
preemption arises when ‘ “under the circumstances of [a] particular case, [the challenged state
law] stands as an obstacle to the accomplishment and execution of the full purposes and objectives
of Congress.” ’ [Citations.] Finally, field preemption, i.e., ‘Congress' intent to pre-empt all
state law in a particular area,’ applies ‘where the scheme of federal regulation is sufficiently
comprehensive to make reasonable the inference that Congress “left no room” for supplementary
state regulation.’ [Citations.]” (Viva! Internat. Voice for Animals v. Adidas Promotional Retail
Operations, Inc. (2007) 41 Cal.4th 929, 935–936, 63 Cal.Rptr.3d 50, 162 P.3d 569, fn. omitted
(Viva! ).)


[22]  The parties agree, and numerous courts have concluded, that Congress's statement in the CSA
that “[n]o provision of this subchapter shall be construed as indicating an intent on the part of the
Congress to occupy the field in which that provision operates, including criminal penalties, to the
exclusion of any State law on the same subject matter” (21 U.S.C. § 903) demonstrates Congress
intended to reject express and field preemption of state laws concerning controlled substances.
(See, e.g., People v. Boultinghouse (2005) 134 Cal.App.4th 619, 623, 36 Cal.Rptr.3d 244 [21
U.S.C. § 903's “express statement by Congress that the federal drug law does not generally preempt
state law gives the usual assumption against preemption additional force”]; Gonzales v. Oregon
(2006) 546 U.S. 243, 289, 126 S.Ct. 904, 163 L.Ed.2d 748 [dis. opn. of Scalia, J.] [characterizing
section 903 as a “nonpre-emption clause”]; City of Hartford v. Tucker (1993) 225 Conn. 211, 621
A.2d 1339, 1341 [describing 21 U.S.C. § 903 and “the antipreemption provision of the Controlled
Substances Act”].) When Congress has expressly described the scope of the state laws it intended
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to preempt, the courts “infer Congress *820  intended to preempt no more than that absent sound
contrary evidence.” (Viva!, supra, 41 Cal.4th at p. 945, 63 Cal.Rptr.3d 50, 162 P.3d 569.)


B. Conflict and Obstacle Preemption
Although the parties agree that neither express nor field preemption apply in this case, they
dispute whether title 21 United States Code section 903 signified a congressional intent to displace
only those state laws that positively conflict with the provisions of the CSA, or also signified
a congressional intent to preempt any laws posing an obstacle to the fulfillment of purposes
underlying the CSA.


Conflict Preemption
Conflict preemption will be found when “simultaneous compliance with both state and federal
directives is impossible.” (Viva!, supra, 41 Cal.4th at 936, 63 Cal.Rptr.3d 50, 162 P.3d 569.) In
Southern Blasting Services v. Wilkes County, NC (4th Cir.2002) 288 F.3d 584, the court construed
the effect of a federal preemption clause substantively identical to title 21 United States Code
section 903. 9  In rejecting the plaintiffs' argument that the **477  local ordinances were invalid
because they were in “direct and positive conflict” with the federal law, the Southern Blasting
court concluded that “[t]he ‘direct and positive conflict’ language in 18 U.S.C. § 848 simply
restates the principle that state law is superseded in cases of an actual conflict with federal law
such that ‘compliance with both federal and state regulations is a physical impossibility.’ [Quoting
Hillsborough County v. Automated Medical Labs. (1985) 471 U.S. 707, 713]. Indeed, § 848
explains that in order for a direct and positive conflict to exist, the state and federal laws must be
such that they ‘cannot be reconciled or consistently stand together.’ ” (Southern Blasting, supra,
at p. 591; accord Florida Avocado Growers v. Paul (1963) 373 U.S. 132, 142–143, 83 S.Ct. 1210,
10 L.Ed.2d 248 [state law preempted where “compliance with both federal and state regulations
is a physical impossibility”].)


9 The preemption clause evaluated by the Southern Blasting court provided that, “No provision
of this chapter shall be construed as indicating an intent on the part of the Congress to occupy
the field in which such provision operates to the exclusion of the law of any State on the
same subject matter, unless there is a direct and positive conflict between such provision
and the law of the State so that the two cannot be reconciled or consistently stand together.”
(18 U.S.C. § 848.)


[23]  Congress has the power to permit state laws that, although posing some obstacle to
congressional goals, may be adhered to without requiring a person affirmatively to violate federal
laws. (Geier v. American Honda Motor Co. (2000) 529 U.S. 861, 872, 120 S.Ct. 1913, 146 L.Ed.2d
914 [dicta].) In *821  Gonzales v. Oregon, supra, 546 U.S. 243, 126 S.Ct. 904, 163 L.Ed.2d
748, the court considered whether the CSA, by regulating controlled substances and making
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some substances available only pursuant to a prescription by a physician “issued for a legitimate
medical purpose” (21 C.F.R. § 1306.04(a)), permitted the federal government to effectively bar
Oregon's doctors from prescribing drugs pursuant to Oregon's assisted suicide law by issuing a
federal administrative rule (the Directive) that use of controlled substances to assist suicide is
not a legitimate medical practice and dispensing or prescribing them for this purpose is unlawful
under the CSA. The majority concluded the CSA's preemption clause showed Congress “explicitly
contemplates a role for the States in regulating controlled substances” (Gonzales v. Oregon, at
p. 251, 126 S.Ct. 904), including permitting the states latitude to continue their historic role of
regulating medical practices. In dissent, Justice Scalia concluded title 21 United States Code
section 903 was “embarrassingly inapplicable” to the majority's preemption analysis because the
preemptive impact of section 903 reached only state laws that affirmatively mandated conduct
violating federal laws. (Gonzales v. Oregon, supra, 546 U.S. at p. 289, 126 S.Ct. 904, dis. opn. of
Scalia, J.) 10  Thus, it appears Justice Scalia's interpretation suggests a state law is preempted by a
federal “positive conflict” clause, like 21 U.S.C. section 903, only when the state law affirmatively
requires acts violating the federal proscription.


10 Justice Scalia explained that title 21 United States Code section 903 only “affirmatively
prescrib[ed] federal pre-emption whenever state law creates a conflict. In any event, the
Directive does not purport to pre-empt state law in any way, not even by conflict pre-emption
—unless the Court is under the misimpression that some States require assisted suicide.
The Directive merely interprets the CSA to prohibit, like countless other federal criminal
provisions, conduct that happens not to be forbidden under state law (or at least the law of
the State of Oregon).” (Gonzales v. Oregon, supra, 546 U.S. at pp. 289–290, 126 S.Ct. 904,
dis. opn. of Scalia, J.)


Obstacle Preemption
[24]  [25]  [26]  Obstacle preemption 11  will invalidate a state law when “ ‘ “under the **478
circumstances of [a] particular case, [the challenged state law] stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” ’ [Citations.]”
(Viva!, supra, 41 Cal.4th at p. 936, 63 Cal.Rptr.3d 50, 162 P.3d 569.) Under obstacle preemption,
whether a state law presents “a sufficient obstacle is a matter of judgment, to be informed by
examining the federal statute as a whole and identifying its purpose and intended effects: [¶] ‘For
when the *822  question is whether a Federal act overrides a state law, the entire scheme of the
statute must of course be considered and that which needs must be implied is of no less force
than that which is expressed. If the purpose of the act cannot otherwise be accomplished—if its
operation within its chosen field else must be frustrated and its provisions be refused their natural
effect—the state law must yield to the regulation of Congress within the sphere of its delegated
power.’ ” (Crosby v. National Foreign Trade Council (2000) 530 U.S. 363, 373, 120 S.Ct. 2288,
147 L.Ed.2d 352.)
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11 The parties dispute whether obstacle preemption is merely an alternative iteration of conflict
preemption, or whether obstacle preemption requires an analytical approach distinct from
conflict preemption. Our Supreme Court, although recognizing that the courts have often
“group[ed] conflict preemption and obstacle preemption together in a single category”
(Viva!, supra, 41 Cal.4th at pp. 935–936, fn. 3, 63 Cal.Rptr.3d 50, 162 P.3d 569), has
concluded the two types of preemption are “analytically distinct and may rest on wholly
different sources of constitutional authority [and] we treat them as separate categories....”
(Ibid.)


C. The State Identification Card Laws and Preemption
The parties below disputed the effect of the language of title 21 United States Code section 903,
which provides:


“No provision of this subchapter shall be construed as indicating an intent on the part of the
Congress to occupy the field in which that provision operates, including criminal penalties, to
the exclusion of any State law on the same subject matter which would otherwise be within the
authority of the State, unless there is a positive conflict between that provision of this subchapter
and that State law so that the two cannot consistently stand together.” (Italics added.)


In the proceedings below, State and other respondents contended this language evidenced a
congressional intent to preempt only those state laws in direct and positive conflict with the CSA
so that compliance with both the CSA and the state laws is impossible. Counties asserted this
language was merely intended to eschew express and field preemption and should be construed
as declaring Congress's intent to preempt any state laws that posed a substantial obstacle to the
fulfillment of purposes underlying the CSA in addition to those in direct conflict. The trial court,
after concluding title 21 United States Code section 903 was intended to preserve all state laws
except insofar as compliance with both the CSA and the state statute was impossible, found the
MMP and CUA were not preempted because they did not mandate conduct violating the CSA.


21 U.S.C. Section 903 Limits Preemption to Positive Conflicts
[27]  [28]  The intent of Congress when it enacted the CSA is the touchstone of our preemption
analysis. (Jevne v. Superior Court, supra, 35 Cal.4th at p. 949, 28 Cal.Rptr.3d 685, 111 P.3d 954.)
When Congress legislates in a “field which the States have traditionally occupied[,] ... we start
with the assumption that the historic police powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose of Congress.” (Rice v. Santa Fe Elevator
Corporation (1947) 331 U.S. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447.) Because the MMP **479
and CUA address fields historically occupied by the states—medical practices *823  (Medtronic
v. Lohr (1996) 518 U.S. 470, 485, 116 S.Ct. 2240, 135 L.Ed.2d 700) and state criminal sanctions
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for drug possession (City of Garden Grove v. Superior Court, supra, 157 Cal.App.4th at pp. 383–
386, 68 Cal.Rptr.3d 656)—the presumption against preemption informs our resolution of the scope
to which Congress intended the CSA to supplant state laws, and cautions us to narrowly interpret
the scope of Congress's intended invalidation of state law. (Medtronic, supra.)


[29]  Our evaluation of the scope of Congress's intended preemption examines the text of the
federal law as the best indicator of Congress's intent and, where that law “contains an express
pre-emption clause, our ‘task of statutory construction must in the first instance focus on the
plain wording of the clause, which necessarily contains the best evidence of Congress' pre-
emptive intent.’ ” (Sprietsma v. Mercury Marine (2002) 537 U.S. 51, 62–63, 123 S.Ct. 518, 154
L.Ed.2d 466.) Because “[i]n these cases, our task is to identify the domain expressly pre-empted,
[citation] ... ‘an express definition of the pre-emptive reach of a statute ... supports a reasonable
inference ... that Congress did not intend to pre-empt other matters [citation].’ ” (Lorillard Tobacco
Co. v. Reilly (2001) 533 U.S. 525, 541, 121 S.Ct. 2404, 150 L.Ed.2d 532; accord, Viva!, supra,
41 Cal.4th at pp. 944–945, 63 Cal.Rptr.3d 50, 162 P.3d 569 [inference that express definition of
preemptive reach means Congress did not intend to preempt other matters “is a simple corollary of
ordinary statutory interpretation principles and in particular ‘a variant of the familiar principle of
expressio unius est exclusio alterius: Congress' enactment of a provision defining the pre-emptive
reach of a statute implies that matters beyond that reach are not pre-empted.’ ”)


[30]  The language of title 21 United States Code section 903 expressly limits preemption to only
those state laws in which there “is a positive conflict between [the federal and state law] so that the
two cannot consistently stand together.” (Italics added.) When construing a statute, the courts seek
to attribute significance to every word and phrase (United States v. Menasche (1955) 348 U.S. 528,
538–539, 75 S.Ct. 513, 99 L.Ed. 615) in accordance with their usual and ordinary meaning. (Strong
v. State Bd. of Equalization (2007) 155 Cal.App.4th 1182, 1193, 66 Cal.Rptr.3d 657.) The phrase
“positive conflict,” particularly as refined by the phrase that “the two [laws] cannot consistently
stand together,” suggests that Congress did not intend to supplant all laws posing some conceivable
obstacle to the purposes of the CSA, but instead intended to supplant only state laws that could not
be adhered to without violating the CSA. Addressing analogous express preemption clauses, the
court in Southern Blasting Services v. Wilkes County, NC, supra, 288 F.3d 584 held the state statute
was not preempted because compliance with both the state and federal laws was not impossible,
and the court in Levine v. Wyeth (Vt.2006) 944 A.2d 179, 190–191 construed a federal statute with
an analogous express preemption clause (which preserved state laws unless there is a direct and
positive conflict) as “essentially *824  remov[ing] from our consideration the question of whether
[state law] claims [are preempted as] an obstacle to the purposes and objectives of Congress.”
Because title 21 United States Code section 903 preserves state laws except where there exists
such a positive conflict that the two laws cannot consistently stand together, the implied conflict
analysis of obstacle preemption appears beyond the intended **480  scope of title 21 United States
Code section 903.
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[31]  Counties argue this construction is too narrow, and we should construe Congress's use of
the term “conflict” in section 903 as signifying an intent to incorporate both positive and implied
conflict principles into the scope of state laws preempted by the CSA. Certainly, the United States
Supreme Court has concluded that federal legislation containing an express preemption clause
and a savings clause does not necessarily preclude application of implied preemption principles.
(See Geier v. American Honda Motor Co., supra, 529 U.S. 861, 120 S.Ct. 1913, 146 L.Ed.2d 914;
Buckman Co. v. Plaintiffs' Legal Comm. (2001) 531 U.S. 341, 121 S.Ct. 1012, 148 L.Ed.2d 854;
Sprietsma v. Mercury Marine, supra, 537 U.S. 51, 123 S.Ct. 518, 154 L.Ed.2d 466.) However, none
of Counties' cited cases examined preemption clauses containing the “positive conflict” language
included in title 21 United States Code section 903, and thus provide little guidance here. 12  Indeed,
Counties' proffered construction effectively reads the term “positive” out of section 903, which
transgresses the interpretative canon that we should accord meaning to every term and phrase
employed by Congress. (United States v. Menasche, supra, 348 U.S. at pp. 538–539, 75 S.Ct. 513.)
Moreover, when Congress has intended to craft an express preemption clause signifying that both
positive and obstacle conflict preemption will invalidate state laws, Congress has so structured the
express preemption clause. (See 21 U.S.C. 350e(e)(1) [Congress declared that state requirements
would be “preempted if—[¶] (A) complying with [the federal and state statutes] is not possible;
or (B) the requirement of the State ... as applied or enforced is an obstacle to accomplishing and
carrying out [the federal *825  statute]”.) Where statutes involving similar issues contain language
demonstrating the Legislature knows how to express its intent, “ ‘the omission of such provision
from a similar statute concerning a related subject is significant to show that a different legislative
intent existed with reference to the different statutes.’ ” (In re Jennings (2004) 34 Cal.4th 254,
273, 17 Cal.Rptr.3d 645, 95 P.3d 906.)


12 In Geier and Sprietsma, the express preemption clauses precluded a state from establishing
any safety standard regarding a vehicle (Geier ) or vessel (Sprietsma ) not identical to the
federal standard, but separate “savings” clauses specified that compliance with the federal
safety standards did not exempt any person from any liability under common law. (Geier v.
American Honda Motor Co., supra, 529 U.S. at pp. 867–868, 120 S.Ct. 1913; Sprietsma v.
Mercury Marine, supra, 537 U.S. at pp. 58–59, 123 S.Ct. 518.) The analysis of the interplay
between two statutes, as addressed by the Geier and Sprietsma courts, bears no resemblance
to the issues presented here. In Buckman Co. v. Plaintiffs' Legal Comm., supra, 531 U.S.
341, 121 S.Ct. 1012, 148 L.Ed.2d 854, the issues examined by the court are even more
remote from the issues we must resolve. First, the Buckman court specifically recognized
that the preemption issue there involved “[p]olicing fraud against federal agencies [, which]
is hardly ‘a field which the States have traditionally occupied,’ [citation] such as to warrant a
presumption against finding federal pre-emption of a state-law cause of action.” (Buckman, at
p. 347, 121 S.Ct. 1012.) Moreover, Buckman effectively relied on field preemption concerns
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to delimit state fraud claims. (Id. at pp. 348–353, 121 S.Ct. 1012.) Neither of these aspects
of Buckman is relevant to the issues we must resolve.


[32]  Because Congress provided that the CSA preempted only laws positively conflicting with the
CSA so that the two sets of laws could not consistently stand together, and omitted any reference
to an intent to preempt laws posing an obstacle to the CSA, we interpret **481  title 21 United
States Code section 903 as preempting only those state laws that positively conflict with the CSA
so that simultaneous compliance with both sets of laws is impossible.


The Identification Laws Do Not Positively Conflict With the CSA
[33]  [34]  Counties do not identify any provision of the CSA necessarily violated when a county
complies with its obligations under the state identification laws. 13  The identification laws obligate
a county only to process applications for, maintain records of, and issue cards to, those individuals
entitled to claim the exemption. The CSA is entirely silent on the ability of states to provide
identification cards to their citizenry, and an entity that issues identification cards does not engage
in conduct banned by the CSA.


13 San Bernardino concedes on appeal that compliance with California law “may not require
a violation of the CSA,” although it then asserts it “encourages if not facilitates the CSA's
violation.” However, the Garden Grove court has already concluded, and we agree, that
governmental entities do not incur aider and abettor liability by complying with their
obligations under the MMP (City of Garden Grove v. Superior Court, supra, 157 Cal.App.4th
at pp. 389–392, 68 Cal.Rptr.3d 656), and we therefore reject San Bernardino's implicit
argument that requiring a county to issue identification cards renders that county an aider
and abettor to create a positive conflict with the CSA.


Counties appear to argue there is a positive conflict between the identification laws and the CSA
because the card issued by a county confirms that its bearer may violate or is immunized from
federal laws. 14  However, the applications for the card expressly state the card will not insulate the
bearer from federal laws, and the card itself does not imply the holder is immune from prosecution
for federal offenses; instead, the card merely identifies those *826  persons California has elected
to exempt from California's sanctions. (Cf. U.S. v. Cannabis Cultivators Club (N.D.Cal.1998) 5
F.Supp.2d 1086, 1100 [California's CUA “does not conflict with federal law because on its face it
does not purport to make legal any conduct prohibited by federal law; it merely exempts certain
conduct by certain persons from the California drug laws”].) Because the CSA law does not compel
the states to impose criminal penalties for marijuana possession, the requirement that counties
issue cards identifying those against whom California has opted not to impose criminal penalties
does not positively conflict with the CSA.
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14 San Diego also cites numerous subdivisions of the CUA and MMP, which contain a variety of
provisions allegedly authorizing or permitting persons to engage in conduct expressly barred
by the CSA, to show the CUA and MMP in positive conflict with the CSA. However, none of
the cited subdivisions are contained in the statutes that Counties have standing to challenge
(see fn. 8, ante ), and we do not further consider Counties' challenges as to those provisions.


Accordingly, we reject Counties' claim that positive conflict preemption invalidates the
identification laws because Counties' compliance with those laws can “consistently stand together”
with adherence to the provisions of the CSA.


D. The Identification Card Laws and Obstacle Preemption
[35]  [36]  Although we conclude title 21 United States Code section 903 signifies Congress's
intent to maintain the power of states to elect “to ‘serve as a laboratory’ in the trial of ‘novel social
and economic experiments without risk to the rest of the country’ ” (United States v. Oakland
Cannabis Buyers' Cooperative (2001) 532 U.S. 483, 502, 121 S.Ct. 1711, 149 L.Ed.2d 722 [conc.
opn. of Stevens, J.] ) by preserving **482  all state laws that do not positively conflict with the
CSA, we also conclude the identification laws are not preempted even if Congress had intended to
preempt laws posing an obstacle to the CSA. Although state laws may be preempted under obstacle
preemption when the law “ ‘ “stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress” ’ ” (Viva!, supra, 41 Cal.4th at p. 936, 63 Cal.Rptr.3d
50, 162 P.3d 569), not every state law posing some de minimus impediment will be preempted. To
the contrary, “[d]isplacement will occur only where, as we have variously described, a ‘significant
conflict ’ exists between an identifiable ‘federal policy or interest and the [operation] of state
law,’ [citation] or the application of state law would ‘frustrate specific objectives ...’ [citation].”
(Boyle v. United Technologies Corp. (1988) 487 U.S. 500, 507, 108 S.Ct. 2510, 101 L.Ed.2d 442,
italics added.) Indeed, Boyle implicitly recognized that when Congress has legislated in a field that
the states have traditionally occupied, rather than in an area of unique federal concern, obstacle
preemption requires an even sharper conflict with federal policy before the state statute will be
invalidated. (Ibid.)


[37]  We conclude the identification card laws do not pose a significant impediment to specific
federal objectives embodied in the CSA. The purpose of the CSA is to combat recreational
drug use, not to regulate a state's medical practices. (Gonzales v. Oregon, supra, 546 U.S.
at pp. 270–272, 126 S.Ct. 904 *827  [holding Oregon's assisted suicide law fell outside the
preemptive reach of the CSA].) The identification card laws merely provide a mechanism allowing
qualified California citizens, if they so elect, to obtain a form of identification that informs state
law enforcement officers and others that they are medically exempted from the state's criminal
sanctions for marijuana possession and use. Although California's decision to enact statutory
exemptions from state criminal prosecution for such persons arguably undermines the goals of or
is inconsistent with the CSA—a question we do not decide here—any alleged “obstacle” to the
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federal goals is presented by those California statutes that create the exemptions, not by the statutes
providing a system for rapidly identifying exempt individuals. The identification card statutes
impose no significant added obstacle to the purposes of the CSA not otherwise inherent in the
provisions of the exemptions that Counties do not have standing to challenge, and we therefore
conclude the limited provisions of the MMP that Counties may challenge are not preempted by
principles of obstacle preemption.


We are unpersuaded by Counties' arguments that the identifications laws, standing alone, present
significant obstacles to the purposes of the CSA. 15  For example, Counties assert that identification
cards make it “easier for individuals to use, possess, and cultivate marijuana” in violation of federal
laws, without articulating why the absence of such a card—which is entirely voluntary and not
a prerequisite to the exemptions available for such underlying conduct—renders the underlying
conduct significantly more difficult.


15 The bulk of Counties' arguments on obstacle preemption focus on statutory provisions other
than the identification card statutes. Because Counties do not have standing to challenge
those statutes, we decline Counties' implicit invitation to issue an advisory opinion on
whether those statutes are preempted by the CSA, and instead examine only those aspects
of the statutory scheme imposing obligations on Counties.


[38]  [39]  Counties also appear to assert the identification card laws present a significant **483
obstacle to the CSA because the bearer of an identification card will not be arrested by California's
law enforcement officers despite being in violation of the CSA. However, the unstated predicate
of this argument is that the federal government is entitled to conscript a state's law enforcement
officers into enforcing federal enactments, over the objection of that state, and this entitlement
will be obstructed to the extent the identification card precludes California's law enforcement
officers from arresting medical marijuana users. The argument falters on its own predicate because
Congress does not have the authority to compel the states to direct their law enforcement personnel
to enforce federal laws. In Printz v. United States (1997) 521 U.S. 898, 117 S.Ct. 2365, 138
L.Ed.2d 914, the federal Brady Act purported to compel local law enforcement officials to conduct
background checks on prospective handgun purchasers. The United States Supreme Court held
the *828  10th Amendment to the United States Constitution deprived Congress of the authority
to enact that legislation, concluding that “in [New York v. United States (1992) 505 U.S. 144, 112
S.Ct. 2408, 120 L.Ed.2d 120 we ruled] that Congress cannot compel the States to enact or enforce
a federal regulatory program. Today we hold that Congress cannot circumvent that prohibition
by conscripting the State's officers directly. The Federal Government may neither issue directives
requiring the States to address particular problems, nor command the States' officers, or those
of their political subdivisions, to administer or enforce a federal regulatory program.” (Printz,
at p. 935, 117 S.Ct. 2365.) 16  Accordingly, we conclude the fact that California has decided to
exempt the bearer of an identification card from arrest by state law enforcement for state law
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violations does not invalidate the identification laws under obstacle preemption. (Cf. Conant v.
Walters, supra, 309 F.3d at p. 646 [conc. opn. of Kozinski, J.] [“That patients may be more likely
to violate federal law if the additional deterrent of state liability is removed may worry the federal
government, but the proper response—according to New York and Printz—is to ratchet up the
federal regulatory regime, not to commandeer that of the state.”].)


16 San Diego argues the anti-commandeering doctrine discussed in Printz is inapplicable
because the court in Hodel v. Virginia Surface Mining Recl. Assn. (1981) 452 U.S. 264, 289–
290 explicitly rejected the assertion the Tenth Amendment delimited Congress's ability under
the Commerce Clause to displace state laws. However, Printz rejected an analogous claim
when it held that, although the Commerce Clause authorized Congress to enact legislation
concerning handgun registration, the Brady Act's direction of the actions of state executive
officials was not constitutionally valid under Article I, § 8, as a law “necessary and proper”
to the execution of Congress's Commerce Clause power to regulate handgun sales, because
when “a ‘La[w] ... for carrying into Execution’ the Commerce Clause violates the principle
of state sovereignty reflected in the various constitutional provisions we mentioned earlier
[citation] it is not a ‘La[w] ... proper for carrying into Execution the Commerce Clause.’
” (Printz, supra, at pp. 923–924, 117 S.Ct. 2365.) Thus, although the Commerce Clause
permits Congress to enact the CSA, it does not permit Congress to conscript state officers
into arresting persons for violating the CSA.


We conclude that even if Congress intended to preempt state laws that present a significant obstacle
to the CSA, the MMP identification card laws are not preempted.


V


THE AMENDMENT ISSUE


The CUA was adopted by initiative when the voters adopted Proposition 215. (People v. Urziceanu
(2005) 132 Cal.App.4th 747, 767, 33 Cal.Rptr.3d 859.) **484  Article II, section 10, subdivision
(c) of the California Constitution *829  provides the Legislature may “amend or repeal an initiative
statute by another statute that becomes effective only when approved by the electors unless the
initiative statute permits amendment or repeal without their approval.” San Bernardino asserts on
appeal that the identification laws, which are among the statutes adopted by the Legislature without
voter approval when it enacted the MMP, are invalid because they amend the CUA.


[40]  This issue, although not pleaded in the complaints filed by either San Bernardino or San
Diego, was initially raised by County of Merced's (Merced) complaint in intervention. State argues
on appeal that because Merced has not appealed, and only Merced formally pleaded the Article II,
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section 10, subdivision (c), issue, we may not on appeal consider San Bernardino's arguments as
to this issue. During oral arguments on the motions for judgment on the pleadings, San Bernardino
adopted and joined in Merced's arguments, without objection by State that the arguments were
beyond the scope of San Bernardino's pleadings. Additionally, the trial court's judgment, after
noting that one of the issues raised by Merced and joined in by San Bernardino was the Article II,
section 10, subdivision (c), issue, specifically noted in its judgment that “[a]t oral argument, each
party agreed that all plaintiffs win or lose together,” and thereafter ruled on the Article II, section
10, subdivision (c) issue. Under these circumstances, we conclude that because (1) the parties
litigated the matter below on the understanding that San Diego and San Bernardino were properly
asserting the additional ground of invalidity raised by Merced, and (2) the trial court's judgment
against San Bernardino included a rejection of all of the arguments raised by all co-plaintiffs, San
Bernardino may litigate this issue on appeal. (See, e.g., Jones v. Dutra Construction Co. (1997)
57 Cal.App.4th 871, 876–877, 67 Cal.Rptr.2d 411.)


[41]  [42]  Although legislative acts are entitled to a strong presumption of constitutionality,
the Legislature cannot amend an initiative, including the CUA, unless the initiative grants the
Legislature authority to do so. (Amwest Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243, 1251–
1253, 48 Cal.Rptr.2d 12, 906 P.2d 1112.) Because the CUA did not grant the Legislature the
authority to amend it without voter approval, and the identification laws were enacted without
voter approval, those laws are invalid if they amend the CUA within the meaning of Article II,
section 10, subdivision (c) of the California Constitution.


[43]  [44]  The proscription embodied in Article II, section 10, subdivision (c) of the California
Constitution is designed to “ ‘protect the people's initiative *830  powers by precluding the
Legislature from undoing what the people have done, without the electorate's consent.’ ”
(Proposition 103 Enforcement Project v. Quackenbush (1998) 64 Cal.App.4th 1473, 1484, 76
Cal.Rptr.2d 342.) “[L]egislative enactments related to the subject of an initiative statute may be
allowed” when they involve a “related but distinct area” (Mobilepark West Homeowners Assn.
v. Escondido Mobilepark West (1995) 35 Cal.App.4th 32, 43, 41 Cal.Rptr.2d 393) or relate to a
subject of the initiative that the initiative “does not specifically authorize or prohibit.” (People v.
Cooper (2002) 27 Cal.4th 38, 47, 115 Cal.Rptr.2d 219, 37 P.3d 403.)


[45]  The identification laws do not improperly amend the provisions of the **485  CUA. 17


The MMP's identification card system, by specifying participation in that system is voluntary
and a person may “claim the protections of [the CUA]” without possessing a card (§ 11362.71,
subd. (f)), demonstrates the MMP's identification card system is a discrete set of laws designed to
confer distinct protections under California law that the CUA does not provide without limiting the
protections the CUA does provide. For example, unlike the CUA, which did not immunize medical
marijuana users from arrest but instead provided a limited “immunity” defense to prosecution
under state law for cultivation or possession of marijuana (see People v. Mower (2002) 28 Cal.4th
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457, 468–469, 122 Cal.Rptr.2d 326, 49 P.3d 1067), the MMP's identification card system is
designed to protect against unnecessary arrest. (See § 11362.78 [law enforcement officer must
accept the identification card absent reasonable cause to believe card was obtained or is being
used fraudulently].) Additionally, the MMP exempts the bearer of an identification card (as well as
qualified patients as defined by the MMP) from liability for other controlled substance offenses not
expressly made available to medical marijuana users under the CUA. (Compare § 11362.5, subd.
(d) [sections 11357 and 11358 do not apply to patient or primary caregiver if substance possessed
or cultivated for personal medical purposes] with § 11362.765, subd. (a) [specified persons not
subject to criminal liability for sections 11359, 11360, 11366.5 or 11570 in addition to providing
exemptions from sections 11357 and 11358, which parallel the CUA's exemption].)


17 We recognize the Second District Court of Appeal has concluded that one statute enacted as
part of the MMP—Section 11362.77, subdivision (a) (establishing a ceiling on the amount
of marijuana a qualified patient or primary caregiver may possess)—was an improper
amendment of the CUA. (See People v. Kelly (2008) 163 Cal.App.4th 124, 77 Cal.Rptr.3d
390.) Although it is unclear either that the Kelly court was required to reach the issue or
that its resolution of the issue was correct, Kelly did not purport to hold the entire MMP
invalid but instead severed the quantity limitations of Section 11362.77, subdivision (a) from
the balance of the MMP and determined only that the severed aspect of the MMP was an
unconstitutional amendment of the CUA. Because we here address different aspects of the
MMP from that considered in Kelly, the conclusion in Kelly is inapposite to our task.


*831  Counties, relying on Franchise Tax Board v. Cory (1978) 80 Cal.App.3d 772, 145 Cal.Rptr.
819, 18  assert that any legislation that adds provisions to an initiative statute, for purposes of
either correcting it or clarifying it, is amendatory within the proscriptions of Article II, section 10,
subdivision (c). 19  However, in Franchise Tax **486  Board, the court invalidated the legislative
enactment because the initiative statute required audits of financial reports of candidates for public
office, and the legislative enactment both added to the audit requirements of the initiative statute
(by specifying the standards to be employed by the audit) and by “significantly restricting the
manner in which audits are to be conducted.” (Franchise Tax Board v. Cory, supra, 80 Cal.App.3d
at p. 777, 145 Cal.Rptr. 819.)


18 San Bernardino appears to rely on Planned Parenthood Affiliates v. Swoap (1985) 173
Cal.App.3d 1187, 219 Cal.Rptr. 664 for the proposition that legislative action constitutes an
amendment of a prior initiative statute in violation of Article II, section 10, subdivision (c),
of the California Constitution if its purpose is to clarify or correct uncertainties in existing
law. However, the Planned Parenthood Affiliates court evaluated whether the legislation
under consideration violated the single subject rule of Article IV, section 9 of the California
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Constitution, and had no occasion to consider whether the statute was invalid under Article
II, section 10, subdivision (c).


19 San Bernardino also quotes, without citation to the record, certain statements of legislative
intent allegedly declaring the intent of the MMP was to “clarify the scope” of the CUA
and “address issues that were not included in the [CUA].” Even were we to consider this
argument (but see Regents of University of California v. Sheily (2004) 122 Cal.App.4th 824,
826–827, fn. 1, 19 Cal.Rptr.3d 84 [failure of party to cite record permits appellate court
to disregard matter] ), it ignores that other legislative history accompanying adoption of
the MMP specified “[n]othing in [the MMP] shall amend or change Proposition 215, nor
prevent patients from providing a defense under Proposition 215.... The limits set forth in [the
MMP] only serve to provide immunity from arrest for patients taking part in the voluntary ID
card program, they do not change Section 11362.5 (Proposition 215).” Thus, the legislative
history suggests the MMP was not intended to alter or affect the rights provided by the CUA.


Here, although the legislation that enacted the MMP added statutes regarding California's treatment
of those who use medical marijuana or who aid such users, it did not add statutes or standards
to the CUA. Instead, the MMP's identification card is a part of a separate legislative scheme
providing separate protections for persons engaged in the medical marijuana programs, and the
MMP carefully declared that the protections provided by the CUA were preserved without the
necessity of complying with the identification card provisions. (§ 11362.71, subd. (f).) The MMP,
in effect, amended provisions of the Health and Safety Code regarding regulation of drugs adopted
by the Legislature, not provisions of the CUA. Because the MMP's identification card program has
no impact on the protections provided by the CUA, we reject Counties' claim that those provisions
are invalidated by Article II, section 10, subdivision (c) of the California Constitution.


*832  DISPOSITION


The judgment is affirmed.


WE CONCUR: O'ROURKE and IRION, JJ.


All Citations


165 Cal.App.4th 798, 81 Cal.Rptr.3d 461, 08 Cal. Daily Op. Serv. 10,033, 2008 Daily Journal
D.A.R. 12,053


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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|
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|


Certified for Partial Publication. *


* Certified for publication, with the exception of parts II.E., III.A.3.d., and III.B.


Synopsis
Background: Lessee of motor vehicle brought action against vehicle's manufacturer alleging
violations of Song-Beverly Consumer Warranty Act. The Superior Court, Los Angeles County,
No. BC654811, Michael P. Linfield, J., 2018 WL 7253242, entered judgment awarding lessee
restitution and civil penalties under Act. Lessee appealed restitution order.


Holdings: The Court of Appeal, Kim, J., held that:


[1] lessee was not entitled to residual value of vehicle;


[2] exclusion of residual value of vehicle from restitution award did not result in unequal treatment
of lease transactions;


[3] lessee was not obligated to purchase vehicle in order to recover restitution under Act; and


[4] judgment did not improperly require lessee's nonparty lender to surrender possession of vehicle
or require lessee to breach lease.
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Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (14)


[1] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
The Song-Beverly Consumer Warranty Act allows buyers or lessees of new motor vehicles
that are under warranty and have defects the manufacturer is unable to repair after a
reasonable number of attempts to elect one of two remedies: replacement of the vehicle
or restitution. Cal. Civ. Code § 1790 et seq.


[2] Statutes Context
Courts do not consider statutory language in isolation; instead, they examine the entire
statute to construe the words in context.


1 Case that cites this headnote


[3] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If the language of a statute is unambiguous, then the legislature is presumed to have meant
what it said, and the plain meaning of the language governs.


1 Case that cites this headnote


[4] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy to interpret
the statute.


[5] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Consumer Warranty Act is manifestly a remedial measure, intended for
the protection of the consumer; it should be given a construction calculated to bring its
benefits into action. Cal. Civ. Code § 1790 et seq.
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[6] Antitrust and Trade Regulation Particular cases
Lessee of motor vehicle was not entitled to residual value of vehicle as part of restitution
awarded to him in his action against vehicle's manufacturer for violations of Song-Beverly
Consumer Warranty Act arising from unrepairable defects in vehicle; lease did not require
lessee to acquire title to vehicle at end of lease, but rather lessee acquired at signing
option to purchase vehicle for an agreed-upon sum certain, lessee thus was not under a
legal obligation at time of lease signing to purchase vehicle for residual value, and lessee
admitted that he did not pay that residual value. Cal. Civ. Code § 1790 et seq.


[7] Antitrust and Trade Regulation Warranties and Service Contracts
In a lease transaction under the Song-Beverly Consumer Warranty Act, unlike a purchase,
the lessee acquires limited right to use and possess a vehicle for specified term; in return
for that limited right, a lessee makes certain payments at signing and agrees to make a
specified number of future monthly payments, and both the payments at signing and the
future monthly payments are part of the actual price payable under the lease. Cal. Civ.
Code § 1790 et seq.


[8] Antitrust and Trade Regulation Particular cases
Exclusion of residual value of motor vehicle from restitution awarded to vehicle's lessee
in his action against vehicle's manufacturer for violations of Song-Beverly Consumer
Warranty Act arising from unrepairable defects in vehicle did not result in unequal
treatment of lease transactions, as compared to purchase transactions, in violation of Act;
restitution award was limited to amounts lessee either paid or became legally obligated to
pay at signing of lease under terms of lease, and treated that transaction in same was as a
purchase in which a vehicle buyer would have recovered down payment and any amounts
paid or payable under loan acquired for purchase of vehicle. Cal. Civ. Code § 1790 et seq.


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Lessee of motor vehicle did not become obligated under Song-Beverly Consumer
Warranty Act to terminate vehicle lease and purchase vehicle when he sought restitution
from manufacturer under Act for unrepairable defects in vehicle, despite lessee's argument
that, under branding and disclosure requirements of Act, his right to restitution was
conditioned upon his ability to provide a clean title to manufacturer so that it could
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reacquire title to vehicle and discharge its branding and disclosure obligations under
Act; no provision of Act required lessee to acquire ownership of vehicle in order to
obtain restitution, and Act expressly imposed reacquisition, branding, and disclosure
requirements solely on manufacturers who could not repair a vehicle after a reasonable
number of attempts. Cal. Civ. Code § 1790 et seq.


[10] Antitrust and Trade Regulation Other Particular Remedies or Forms of Relief
Judgment in favor of lessee of motor vehicle under Song-Beverly Consumer Warranty
Act, which ordered manufacturer to make restitution to lessee for unrepairable defects
and to “[pay off] the current loan on the vehicle,” after which manufacturer shall “be
given possession of the vehicle,” did not improperly require lessee's nonparty lender to
surrender possession or order lessee to breach his lease, but rather judgment required lessee
to surrender vehicle to manufacturer only after it had paid lender in full and acquired title,
and only after lessee had been paid amounts necessary to satisfy any remaining obligation
he might have to lender under lease, which would give lessee exactly what he prayed for
in his complaint, namely, restitution and civil penalties. Cal. Civ. Code § 1790 et seq.


[11] Judgment Application of general rules of construction
Meaning and effect of a judgment is determined according to the rules governing the
interpretation of writings generally.


[12] Judgment Application of general rules of construction
In determining the meaning and effect of a judgment, the entire document is to be taken
by its four corners and construed as a whole to effectuate the obvious intention.


1 Case that cites this headnote


[13] Judgment Application of general rules of construction
In determining the meaning and effect of a judgment, no particular part or clause in the
judgment is to be seized upon and given the power to destroy the remainder if such effect
can be avoided.


[14] Appeal and Error Damages or other relief
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Remand was required in order to determine whether lessee of motor vehicle was entitled
under Song-Beverly Consumer Warranty Act to recover amounts he paid for registration
renewal fees and insurance premiums on vehicle as part of restitution awarded to lessee in
his action against vehicle's manufacturer of violations of Act, absent agreement on appeal
as to causation of costs and amount of premiums and fees. Cal. Civ. Code § 1790 et seq.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 325
[Repair, Replacement, or Refund for New Motor Vehicles; In General.]


**812  APPEALS from a judgment and postjudgment order of the Superior Court of the County
of Los Angeles, Michael P. Linfield, Judge. Affirmed in part, reversed in part, and remanded with
directions. (Los Angeles County Super. Ct. No. BC654811)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Halen D. Rosner and Michelle A. Cook, San Diego; Strategic Legal
Practices, Payam Shahian and Jacob Cutler, Los Angeles, for Plaintiff and Appellant.


Gibson, Dunn & Crutcher, Thomas H. Dupree, Jr. and Matt Gregory; Gates, Gonter, Guy,
Proudfoot & Muench, Matthew M. Proudfoot, for Defendant and Respondent.


KIM, J.


*199  I. INTRODUCTION


Plaintiff and appellant Brandon Crayton leased a new vehicle manufactured by defendant and
respondent FCA US LLC that developed unrepairable defects. He sued defendant, alleging
violations of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.). 1  The trial
court entered a judgment awarding plaintiff restitution and civil penalties under the Act, followed
by an order awarding him attorney fees.


1 “[P]opularly known as the ‘lemon law’ ” (Kirzhner v. Mercedes-Benz USA, LLC (2020) 9
Cal.5th 966, 969, 266 Cal.Rptr.3d 346, 470 P.3d 56 (Kirzhner)), it will be referred to in this
opinion as the Act. As explained below, the Act entitles buyers and lessees of new vehicles
with unrepairable defects to either a replacement vehicle or restitution. (Ibid.) All further
statutory references are to the Act, unless otherwise indicated.
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On appeal from the judgment and order, plaintiff contends that the trial court erred by not including
in the award restitution based on the residual value of the leased vehicle and incidental damages
for the amounts he paid for annual registration renewal fees and insurance premiums. Plaintiff
also contends that the court abused its discretion by arbitrarily reducing the amount of attorney
fees awarded for the legal services rendered after defendant admitted liability. We affirm in part,
reverse in part, and remand with directions.


**813  II. FACTUAL AND PROCEDURAL BACKGROUND


A. Vehicle Lease
In July 2015, plaintiff leased a new 2016 Dodge Charger from a dealership, which then assigned
the lease and sold the vehicle to Ally Financial Trust *200  (Ally). Under the terms of the lease,
plaintiff paid at signing $5,055.31, a first monthly lease payment of $500.12, and sales tax, as well
as title, registration, and other fees, for a total of $6,750. He also agreed to pay an additional 47
monthly lease payments of $500.12 each, for a total amount of future monthly lease payments of
$23,505.64. The lease defined “[r]esidual value” as “[t]he value of the vehicle at the end of the
lease” and included a purchase option under which plaintiff could “buy the vehicle at the end of
the lease term for [the residual value of] $24,458.60 ....”


B. Complaint and Amended Answer Admitting Liability
Approximately eight months after plaintiff leased the Charger, he filed an action against defendant
asserting six causes of action for statutory violations, including violations of the Act. Plaintiff
alleged that, soon after he leased the Charger, it developed a number of defects that defendant
was unable to service or repair after a reasonable number of opportunities. Plaintiff further alleged
that defendant failed to replace promptly the Charger or provide restitution under sections 1793.1,
subdivision (a)(2) and 1793.2, subdivision (d). And plaintiff alleged that defendant's failure to
replace promptly the Charger or provide restitution was willful, entitling him to civil penalties of
two times his actual damages pursuant to section 1794, subdivision (c).


Defendant initially answered the complaint and denied liability. The parties then stipulated that
defendant would file an amended answer that admitted liability and offered to compensate plaintiff
for the actual damages he was entitled to receive, including incidental damages but excluding the
residual value of the Charger. Defendant also offered to pay plaintiff a civil penalty under the Act
in the amount of two times his actual damages.


C. Bench Trial on Damages
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Following defendant's admission, the parties proceeded to a bench trial on damages. Prior to trial,
the parties stipulated, among other things, that plaintiff was “entitled to recover his actual damages
pursuant to ... section 1793.2[, subdivision] (d)(2)(B) and 1794[, subdivision] (b) ... [¶] ... [and] a
civil penalty of two times his actual damages pursuant to ... section 1794[, subdivision] (c).”


Plaintiff submitted for trial his declaration authenticating a copy of his lease and a copy of a March
9, 2018, letter he received from his lessor, Ally, advising him of the amount he would be required
to pay to terminate his lease early and purchase the Charger. According to Ally, plaintiff and “any
co-lessee” could buy back the vehicle for $29,997.64, but if plaintiff “want[ed] to arrange for
someone else to buy the vehicle, [he] must first buy *201  it from [Ally].” Plaintiff also requested
judicial notice of an excerpt from a transcript of a deposition in which a representative of the
California Department of Consumer Affairs confirmed that vehicle manufacturers must comply
with the replacement and repurchase calculations under section 1793.2, subdivision (d)(2) and that
purchase and lease transactions were treated the same for purposes of such calculations.


In his trial brief, plaintiff argued that he was entitled to recover, among other amounts, the amount
necessary for defendant to reacquire the vehicle, i.e., the residual value, as restitution. According to
**814  plaintiff, “the only way [defendant could] reacquire the [v]ehicle from [p]laintiff [was] if
[p]laintiff terminat[ed] the [l]ease by paying the lease payoff amount assessed by [Ally].” Plaintiff
conceded that he “had no obligation to make such payment as of [the] lease signing,” but argued
that he thereafter became “ ‘obligated to return the vehicle to [defendant] in order to recover
restitution pursuant to [the Act].’ ”


In its trial brief, defendant argued that plaintiff was only entitled to recover the amounts he actually
paid, or which were payable, under the lease. According to defendant, because plaintiff was not
obligated to pay the residual value at the time he entered into the lease, that amount should not be
included in the restitution to which he was entitled under the Act. Defendant also maintained that
the title branding and disclosure requirements of the Act did not require plaintiff to acquire title to
the vehicle from Ally; instead, it was defendant's obligation to acquire the vehicle by paying the
residual value directly to Ally. Finally, defendant asserted that registration renewal fees, insurance
premiums, and amounts paid for dealer options were not recoverable as damages under the Act.


The trial court conducted a bench trial, noting at the outset that the parties had stipulated there
were no factual disputes and that the case involved a legal issue: the amount of restitution to which
plaintiff was entitled under the Act. After hearing argument, the court accepted defendant's position
that “ ‘actual price paid or payable by the buyer,’ ” as set forth in section 1793.2, subdivision
(d)(2)(B), did not include the residual value of the vehicle or the amounts paid by plaintiff for
registration renewal fees or insurance premiums.


D. Judgment
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The trial court entered a judgment that provided, as relevant to this appeal, as follows: “1. The civil
penalty provisions of the ... Act ... do not extend to cover the residual value of [p]laintiff's vehicle
after the lease period is completed. [¶] 2. Plaintiff may not recover any amount for registration
renewal fees or insurance premiums. [¶] ... [¶] 5. The [c]ourt declined to *202  make any ruling
regarding the ‘branding’ of [p]laintiff's vehicle. [¶] 6. Defendant shall [pay off] the current loan on
the vehicle and be given possession of the vehicle after it pays all sums due under this judgment.
[¶] On the basis of these findings and [d]efendant's [a]mended [a]nswer ... IT IS ORDERED that
defendant shall pay the amounts stated below: [¶] a. To plaintiff, the amount of $30,255.64 minus
a mileage offset of $1,271.04 for a total of $28,984.60, with a two-time civil penalty in the amount
of $57,969.20, for a total of $86,953.80; [¶] b. Attorneys’ fees, costs and pre-judgment interest (if
any), per agreement of the parties, or alternatively, by way of a single noticed [m]otion, absent an
agreement; [¶] c. The vehicle loan payoff shall be made directly to the lender.”


E. Motion for Attorney Fees **


** See footnote *, ante.


Unpublished Text Follows
On November 15, 2018, plaintiff filed a motion for an award of attorney fees and costs. The motion
included a request for attorney fees based on the billing statements of plaintiff's two law firms
in the amount of $105,321.50, plus a multiplier of .35, that is, an additional $36,862, for a total
fee request of $142,183.50. Defendant opposed the motion, arguing that plaintiff should not be
awarded fees for services expended by his attorneys after defendant admitted liability. Defendant
calculated that the reasonable fees incurred by plaintiff prior to defendant's admission of liability
was $11,688.


In his reply, plaintiff argued that the fees he incurred after defendant's admission of liability were
reasonable because defendant engaged in conduct that forced him to continue to litigate damages.


At the hearing on the fee motion, the trial court found that the hourly rates of plaintiff's attorneys
were reasonable and awarded him $11,688.50 in fees for the time expended by his first law firm
litigating the matter through defendant's admission of liability. In denying plaintiff the amount
of attorney fees requested for the time expended after defendant admitted liability, the court
concluded that plaintiff's “post-amended answer litigation conduct was neither necessary nor
useful.” On the issue of whether additional restitution was recoverable, “the [c]ourt found in favor
of defendant's position.” In the court's view, “it would be inequitable to award [p]laintiff the more
than $100,000 in attorney's fees he is requesting for arguments he consistently lost.” The court
therefore awarded plaintiff only $15,000 in fees for the time expended by plaintiff's two law firms
after the admission of liability, to be divided equally between each firm. And the court awarded
a 1.1 multiplier on the fee awards, for a total award based on the time expended by the first firm
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of $21,107.35 and on the time expended by the second firm of $8,250, for a total fee award of
$29,357.35.


End of Unpublished Text


III. DISCUSSION


A. Restitution Award


1. The Act
[1] “The Act allows buyers or lessees of new motor vehicles that are under warranty and have
defects the manufacturer is unable to repair after a reasonable number of attempts to elect one
of two remedies: [replacement of the vehicle or restitution].” (Kirzhner, supra, 9 Cal.5th at p.
969, 266 Cal.Rptr.3d 346, 470 P.3d 56.) “Section 1793.2, subdivision (d)(2) sets forth the **815
manufacturer's affirmative obligation to ‘promptly’ repurchase or replace a defective vehicle
it is unable to repair, providing that if a manufacturer is ‘unable to service or repair a new
motor vehicle ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle in accordance with
subparagraph (A) or promptly make restitution to the buyer in accordance with subparagraph (B).’
In turn, the restitution remedy in subdivision (d)(2)(B) states that ‘the manufacturer shall make
restitution in an amount equal to the actual price paid or payable by the buyer, ... including any
collateral charges ..., plus any incidental damages to which the buyer is entitled under [s]ection
1794 ....’ Finally, section 1794 is the Act's general damages provision, providing that a buyer
may seek damages for a manufacturer's ‘failure to comply with any obligation under this chapter
or under an implied or express warranty,’ the measure of which includes the restitution and
replacement remedies as well as the remedies allowed by the California Uniform Commercial
Code, including incidental damages.” (Id. at pp. 971–972, 266 Cal.Rptr.3d 346, 470 P.3d 56, italics
added.)


*203  2. Standard of Review and Statutory Construction
[2]  [3]  [4]  [5] Defendant's contentions concerning the trial court's restitution award require us
to interpret the language of the Act's replacement and restitution remedies, a legal issue governed
by an independent standard of review. (City of Alhambra v. County of Los Angeles (2012) 55
Cal.4th 707, 718, 149 Cal.Rptr.3d 247, 288 P.3d 431.) “To determine the Legislature's intent in
interpreting these statutory provisions, ‘[w]e first examine the statutory language, giving it a plain
and commonsense meaning.’ (Coalition of Concerned Communities, Inc. v. City of Los Angeles
(2004) 34 Cal.4th 733, 737 [21 Cal.Rptr.3d 676, 101 P.3d 563] ... [(Concerned Communities)].) We
do not consider statutory language in isolation; instead, we examine the entire statute to construe
the words in context. (West Pico Furniture Co. v. Pacific Finance Loans (1970) 2 Cal.3d 594,
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608 [86 Cal.Rptr. 793, 469 P.2d 665] ....) If the language is unambiguous, ‘then the Legislature
is presumed to have meant what it said, and the plain meaning of the language governs.’ (Kizer
v. Hanna (1989) 48 Cal.3d 1, 8 [255 Cal.Rptr. 412, 767 P.2d 679] ....) ‘If the statutory language
permits more than one reasonable interpretation, courts may consider other aids, such as the
statute's purpose, legislative history, and public policy.’ (Concerned Communities, [supra, 34
Cal.4th] at p. 737 [21 Cal.Rptr.3d 676, 101 P.3d 563].) We keep in mind that the Act is ‘ “manifestly
a remedial measure, intended for the protection of the consumer; it should be given a construction
calculated to bring its benefits into action.” ’ (Murillo v. Fleetwood Enterprises, Inc. (1998) 17
Cal.4th 985, 990 [73 Cal.Rptr.2d 682, 953 P.2d 858] ....)” (Kirzhner, supra, 9 Cal.5th at p. 972,
266 Cal.Rptr.3d 346, 470 P.3d 56.)


3. Residual Value
Plaintiff contends that the trial court erred by refusing to include in its restitution award the residual
value of the Charger under the lease. We disagree.


a. Statutory Language


[6] As we discuss above, under section 1793.2, subdivision (b)(2), if a manufacturer is unable to
repair a vehicle after a reasonable number of attempts, then it must either replace the vehicle in
accordance with subparagraph (A) or make restitution in accordance with subparagraph (B). In the
case of restitution, subparagraph (B) of **816  section 1793.2, subdivision (d)(2) provides that
“the manufacturer shall make restitution in an amount equal to the actual price paid or payable
by the buyer, including any charges for transportation and manufacturer-installed options, but
excluding nonmanufacturer items installed by a dealer or the buyer, and including any collateral
charges such as sales or use tax, license fees, registration fees, and other *204  official fees, plus
any incidental damages to which the buyer is entitled under [s]ection 1794, including, but not
limited to, reasonable repair, towing, and rental car costs actually incurred by the buyer.” (Italics
added.)


[7] “[T]he phrase ‘actual price paid or payable,’ includes all amounts [the plaintiff] became legally
obligated to pay when [he] agreed to [lease] the [vehicle] ....” (Mitchell v. Blue Bird Body Co.
(2002) 80 Cal.App.4th 32, 38, 95 Cal.Rptr.2d 81 (Mitchell).) In a lease transaction, unlike a
purchase, the lessee acquires the limited right to use and possess the vehicle for a specified term. In
return for that limited right, a lessee makes certain payments at signing—just as plaintiff did here
in the amount of $6,750—and agrees to make a specified number of future monthly payments, in
this case the 47 monthly payments of $500.12 each for a total of $23,505.64. Both the payments
at signing and the future monthly payments are part of the actual price payable under the lease.
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But the lease here did not require plaintiff to acquire title to the vehicle at the end of the lease;
instead, plaintiff acquired at signing the option to purchase the vehicle for an agreed-upon sum
certain, in this case the residual value of $24,458.60. (C. Robert Nattress & Assocs. v. Cidco (1986)
184 Cal.App.3d 55, 66, 229 Cal.Rptr. 33 [“ ‘[An] option is a contract by which the owner of
property invests another with the exclusive right to purchase said property at a stipulated sum
within a limited or reasonable time in the future’ ”]; see also Landberg v. Landberg (1972) 24
Cal.App.3d 742, 751, 101 Cal.Rptr. 335 [“ ‘an option agreement is a contract distinct from the
contract to which the option relates, since it does not bind the optionee to perform or enter into
the contract upon the terms specified in the option’ ”].) Because plaintiff was not under a legal
obligation at the time of the lease signing to purchase the vehicle for the residual value, that amount
is not part of the “ ‘actual price ... payable’ ” by plaintiff under section 1793.2, subdivision (d)(2).
(Mitchell, supra, 80 Cal.App.4th at p. 38, 95 Cal.Rptr.2d 81.)


Our conclusion is consistent with the Act's use of the term “restitution.” As the court in
Niedermeier v. FCA US LLC (2020) 56 Cal.App.5th 1052, 271 Cal.Rptr.3d 43 (Niedermeier)
observed: “[W]e think it significant that the Legislature chose the term ‘restitution’ to define
the Act's refund remedy in section 1793.2, subdivision (d)(2). The [court in Mitchell, supra, 80
Cal.App.4th 32, 95 Cal.Rptr.2d 81] interpreted that choice to mean that the Legislature intended
that remedy ‘ “to restore ‘the status quo ante as far as is practicable ...’ ” ’ in other words, to
place the buyer in the position he or she would have been in had he or she not purchased the
defective vehicle. ([Id.] at p. 36 [95 Cal.Rptr.2d 81] .) ... [¶] Just as the Mitchell court concluded
that ‘restitution’ under the Act cannot leave a plaintiff in a worse position than when he or she
purchased the vehicle, it similarly would *205  be inimical to the concept of restitution to leave a
plaintiff in a better position, rather than merely restoring her to the status quo ante.” (Niedermeier,
supra, 56 Cal.App.5th at p. 1071, 271 Cal.Rptr.3d 43.)


Here, awarding plaintiff the residual value of the Charger—an amount he admits **817  he did not
pay and was not obligated to pay under the terms of the lease—would leave him in a better position
than he was in at the time he leased the Charger. It would therefore be contrary to the Legislature's
intent in using the term restitution to describe a lessee's damages remedy under the Act.


b. Equal Treatment of Lease Transactions


[8] We are unpersuaded by plaintiff's assertion that excluding the residual value from the
restitution award would result in unequal treatment of lease transactions, as compared to purchase
transactions, in violation of the Act. 2  Plaintiff's equal treatment argument ignores the basic legal
and economic differences between a vehicle purchase and lease transaction. In a purchase, the
terms of the sales agreement, including the terms of any loan the buyer takes out to complete the
transaction, define and limit the amounts the buyer becomes obligated to pay at signing. Similarly,
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when a vehicle is leased, the terms of the lease govern the amounts the lessee is obligated to pay
in exchange for possession of the vehicle. And, under the express language of section 1793.2, a
lessee's right to restitution is limited to the “actual price” the lessee became obligated to pay upon
signing the lease, which in this case was the total of the future monthly payments that plaintiff
agreed to pay under the lease.


2 Section 1793.2, subdivision (d)(2)(D) provides that “[p]ursuant to [s]ection 1795.4, a buyer
of a new motor vehicle shall also include a lessee of a new motor vehicle.” Section 1795.4,
subdivision (b) provides: “The lessee of goods has the same rights under this chapter against
the manufacturer and any person making express warranties that the lessee would have had
under this chapter if the goods had been purchased by the lessee, and the manufacturer
and any person making express warranties have the same duties and obligations under this
chapter with respect to the goods that such manufacturer and other person would have had
under this chapter if the goods had been sold to the lessee.”


Thus, contrary to plaintiff's assertion, the trial court's restitution award, which was limited to the
amounts plaintiff either paid or became legally obligated to pay at signing under the terms of the
lease, treated that transaction the same as a purchase in which the buyer recovers the down payment
and any amounts paid or payable under the loan. The restitution award therefore did not violate
the equal treatment mandate of the Act.


*206  c. Plaintiff's Duty to Exercise Purchase Option


[9] Recognizing that, under the express terms of his lease, he was under no legal obligation to
purchase the Charger upon termination of the lease, plaintiff maintains that he nevertheless became
obligated to terminate the lease and purchase the vehicle when he sought restitution under the Act.
As plaintiff interprets the branding and disclosure requirements of the Act, his right to restitution
was conditioned upon his ability to provide a clean title to defendant so that it could, in turn,
reacquire title to the Charger and discharge its branding and disclosure obligations.


We disagree with plaintiff's characterization of the Act's branding provisions. Under section
1793.22, subdivision (f)(1), a manufacturer that reacquires a vehicle pursuant to section 1793.2
is prohibited from reselling the vehicle unless it discloses to the prospective buyer the nature
and extent of the defects in the vehicle experienced by the original buyer. And, as noted, section
1793.23, subdivision (b) specifies the disclosures the manufacturer is required to make. Neither
section, however, requires a buyer or lessee seeking restitution **818  to take any action in
connection with a manufacturer's branding obligations.
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In Martinez v. Kia Motors America, Inc. (2011) 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497
(Martinez), the court rejected the assertion that the Act required a buyer to maintain possession
of the defective vehicle to obtain restitution under the Act. “The plain language of [sections
1793.2 and 1794] does not support [the plaintiff's] construction. Significantly, nowhere does the
Act provide that the consumer must own or possess the vehicle at all times in order to avail
himself or herself of these remedies. All the Act requires of the buyer is that the buyer ‘deliver
[the] nonconforming goods to the manufacturer's service and repair facility’ for the purpose of
allowing the manufacturer a reasonable number of attempts to cure the problem. (§ 1793.2, subds.
(c), (d); [citation].) Once this delivery occurs and the manufacturer fails to cure the problem,
the ‘manufacturer shall’ replace the vehicle or reimburse (make restitution to) the buyer. (§§
1794, subd. (b), 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain
the vehicle after the manufacturer fails to comply with its obligations under its warranty and
the Act. If the Legislature intended to impose such a requirement, it could have easily included
language to that effect. It did not. ‘We may not rewrite the section to conform to that unexpressed,
supposed intent.’ [Citation.]” (Martinez, supra, 193 Cal.App.4th at p. 194, 122 Cal.Rptr.3d 497,
fns. omitted.)


We agree with the reasoning of Martinez, supra, 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, and
conclude there is no provision in the Act that required plaintiff to acquire ownership of the vehicle
in order to obtain restitution. If the Legislature had *207  intended to impose such a burden on
lessees seeking restitution, it would have included language expressly requiring them to purchase
the vehicle prior to obtaining restitution. Contrary to plaintiff's construction of the Act, we do
not infer such a duty; instead, we read the Act as expressly imposing reacquisition, branding, and
disclosure requirements solely on manufacturers who cannot repair a vehicle after a reasonable
number of attempts.


d. Judicial Estoppel ***


*** See footnote *, ante.


Unpublished Text Follows
Following the entry of judgment and the filing of plaintiff's appeals, defendant took a position in
opposition to a motion in a case pending in the Superior Court of Ventura County (Ventura action).
Plaintiff contends that position is “totally inconsistent” with one of defendant's current positions on
appeal, i.e., plaintiff is not required under the Act to purchase the Charger from Ally and transfer the
title to defendant; rather, defendant can acquire the title directly from Ally. According to plaintiff,
defendant should be judicially estopped in this appeal from arguing that inconsistent position.
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i. Background


The plaintiff in the Ventura action accepted defendant's offer to settle under Code of Civil
Procedure section 998 for a sum certain. A dispute subsequently arose between the parties over
the interpretation of the offer. The plaintiff claimed that the offer did not include any amount that
was earmarked for purchasing the leased vehicle from the lessor under the terms of the lease.
Defendant insisted that the offer included the amount necessary for the plaintiff to acquire the
vehicle from the lessor. The plaintiff therefore filed a motion to enforce the settlement, according
to his understanding of its terms, under Code of Civil Procedure section 664.6.


Defendant opposed the motion, arguing that its settlement offer must be construed to include an
amount for the purchase of the leased vehicle from the lessor. According to defendant, that specific
amount was included in the settlement offer to enable the plaintiff to facilitate the transfer of title
to defendant so that it could, in turn, satisfy its title-branding obligations under the Act. Defendant
emphasized that the plaintiff's obligation to purchase the vehicle from the lessor was “reflected
in the written terms of the settlement agreement and the settlement amount,” but added that the
contractual obligation was “reinforced by [defendant's] duty under [the Act] to repurchase the
vehicle and provide subsequent transferees with notice of the vehicle's issues.” (Italics added.)


The trial court in the Ventura action found the Code of Civil Procedure section 998 offer was “not
valid” and refused to enforce the settlement.


ii. Legal Principles


“ ‘ “Judicial estoppel precludes a party from gaining an advantage by taking one position, and then
seeking a second advantage by taking an incompatible position. [Citations.] The doctrine's dual
goals are to maintain the integrity of the judicial system and to protect parties from opponents’
unfair strategies. [Citation.] Application of the doctrine is discretionary.” ’ [Citation.] The doctrine
applies when ‘(1) the same party has taken two positions; (2) the positions were taken in judicial
or quasi-judicial administrative proceedings; (3) the party was successful in asserting the first
position (i.e., the tribunal adopted the position or accepted it as true); (4) the two positions are
totally inconsistent; and (5) the first position was not taken as a result of ignorance, fraud, or
mistake.’ [Citations.]” (Aguilar v. Lerner (2004) 32 Cal.4th 974, 986–987 (Aguilar).)


“ ‘ “ ‘The doctrine's dual goals are to maintain the integrity of the judicial system and to protect
parties from opponents’ unfair strategies. [Citation.]’ ” ’ ” (Aguilar, supra, 32 Cal.4th [at p.]
986.) Consistent with these purposes, numerous decisions have made clear that “judicial estoppel
is an equitable doctrine, and its application, even where all necessary elements are present, is
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discretionary. [Citations.]” (MW Erectors, Inc. v. Niederhauser Ornamental & Metal Works Co.,
Inc. (2005) 36 Cal.4th 412, 422.)


iii. Analysis


We do not ordinarily consider arguments raised for the first time on appeal. (Ochoa v. Pacific
Gas & Electric Co. (1998) 61 Cal.App.4th 1480, 1488, fn. 3.) But even if we were to exercise
our discretion to consider the merits of plaintiff's judicial estoppel argument, we would reject it
because, among other things, defendant's challenged position on appeal is not totally inconsistent
with its position in the Ventura action. Defendant opposed the motion to enforce a settlement in
the Ventura action on the grounds that the parties mutually intended their settlement agreement
to obligate the plaintiff to use part of the settlement proceeds to purchase the vehicle. Although
defendant maintained that its interpretation of the agreement was consistent with its duty to
reacquire the vehicle for title branding purposes under the Act, defendant did not state or imply
that it could not purchase the vehicle directly from the lessor. Thus, its position on appeal—that it
can purchase the Charger directly from Ally, thereby obviating the need for plaintiff to purchase
it—is not completely inconsistent with its position on the settlement.


Further, plaintiff cannot demonstrate that the trial court in the Ventura action adopted defendant's
position or treated it as true in making its decision. The only evidence in our record on that issue
—the court's minute order denying the motion—does not provide a reason for finding the Code
of Civil Procedure section 998 offer invalid, much less expressly state that the trial court accepted
defendant's position as true or otherwise adopted it. Thus, plaintiff has failed to establish that
judicial estoppel applies on appeal.


End of Unpublished Text


e. Enforceability of Judgment


[10] Plaintiff maintains that without an award of the residual value of the Charger, the trial court's
judgment is “unenforceable.” According to plaintiff, as written, the judgment orders: (i) Ally, a
nonparty, to breach its lease with plaintiff and to sell the Charger directly to defendant, which
order the court had no jurisdiction to make; and (ii) plaintiff to breach his lease by surrendering
the Charger to defendant, an order the court again had no authority to enter. Due to these purported
jurisdictional issues with enforceability, plaintiff concludes that the judgment is void or voidable.


[11]  [12]  [13] Plaintiff's enforceability argument misconstrues the trial court's judgment, 3


which ordered defendant to make restitution to plaintiff and to “[pay off] the **819  current loan on
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the vehicle,” 4  orders that the court clearly had jurisdiction to enter. Contrary to plaintiff's assertion,
the judgment does not purport to order Ally to do anything. And, although the judgment also
provides that after defendant pays all sums due under the judgment, it shall “be given possession
of the vehicle,” it does not order Ally to surrender such possession or order plaintiff to breach his
lease. Rather, under the judgment, plaintiff would be required to surrender the Charger to defendant
only after defendant had paid Ally in full and acquired title, and only after plaintiff had been paid
the amounts necessary to satisfy any remaining obligation he may have to Ally under the lease.
Under those circumstances, plaintiff would receive exactly what he prayed for in his complaint,
namely, restitution and civil penalties. *208  And because he would be under no further obligations
under the lease, he would be free to surrender the Charger without breaching any obligation to Ally.


3 “The meaning and effect of a judgment is determined according to the rules governing the
interpretation of writings generally. [Citations.] “ ‘[T]he entire document is to be taken by
its four corners and construed as a whole to effectuate the obvious intention.’ ” [Citations.]
“ ‘No particular part or clause in the judgment is to be seized upon and given the power to
destroy the remainder if such effect can be avoided.’ ” [Citations.]” (People v. Landon White
Bail Bonds (1991) 234 Cal.App.3d 66, 76, 285 Cal.Rptr. 575.)


4 Plaintiff drafted the judgment and apparently intended the term “current loan” to refer to
the amount necessary to purchase the Charger from Ally as calculated under the terms of
the lease.


4. Registration Renewal Fees and Insurance Premiums
[14] Plaintiff next challenges the trial court's decision not to award damages for the annual
registration renewal fees and insurance premiums that he paid after defendant's statutory obligation
to replace the Charger or provide restitution arose. Defendant, in its supplemental brief, agrees that
under Kirzhner, supra, 9 Cal.5th 966, 266 Cal.Rptr.3d 346, 470 P.3d 56, plaintiff may be entitled
to amounts paid for registration renewal fees, if he incurred those fees due to defendant's failure
to discharge promptly its replacement and restitution obligations under the Act.


The parties disagree, however, on whether Kirzhner, supra, 9 Cal.5th 966, 266 Cal.Rptr.3d 346,
470 P.3d 56, which did not specifically address the issue, applies to insurance premiums. They also
disagree on whether remand is necessary on the issue of the recovery of registration renewal fees.
According to defendant, we can simply estimate the additional amount of damages for registration
renewal fees to which plaintiff is entitled, amend the judgment accordingly, and then affirm without
remanding for further proceedings.


In Kirzhner, supra, 9 Cal.5th 966, 266 Cal.Rptr.3d 346, 470 P.3d 56, the court held that registration
renewal and nonoperation fees may be recoverable as incidental damages pursuant to section
1793.2, subdivision (d)(2)(B) if such fees were “incurred after the manufacturer's duty to promptly
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provide a replacement vehicle or restitution arises.” (Kirzhner, supra, 9 Cal.5th at p. 980, 266
Cal.Rptr.3d 346, 470 P.3d 56.) “At this point in time, the fees are no longer simply a standard
cost of ownership. They instead closely resemble the types of postrevocation preservation and
maintenance costs courts have awarded as incidental damages reasonably incurred in the care and
custody of nonconforming goods pending their return to the seller.” (Ibid.)


We thus consider whether insurance premiums incurred after a manufacturer's duties under the
Act have arisen are sufficiently analogous to registration renewal fees to be recoverable under
the rationale of Kirzhner, supra, 9 Cal.5th 966, 266 Cal.Rptr.3d 346, 470 P.3d 56. According to
the court in Kirzhner, in determining whether certain costs incurred are recoverable as incidental
damages, we focus on two interrelated inquires under the California Uniform Commercial
Code: “First, [were] **820  such [costs] incurred in the ‘inspection, receipt, transportation and
care and custody’ of a vehicle? [Citation.] Second, [did] such [costs] ‘[result] from’ or [were]
they incurred ‘incident to’ a manufacturer's breach of warranty or other violation of the Act?
[Citation.]” (Kirzhner, supra, 9 Cal.5th at p. 979, 266 Cal.Rptr.3d 346, 470 P.3d 56.)


*209  As to the first inquiry, insurance premiums can be incurred for the care and custody of a
vehicle if, for example, the buyer continues to maintain a policy covering property damage to the
vehicle after the manufacturer's duty to replace or provide restitution has arisen. At that point in
time, “the buyer no longer has the same ownership interest in the vehicle since the manufacturer
can (and should) replace or repurchase it at any moment.” (Kirzhner, supra, 9 Cal.5th at p. 980,
266 Cal.Rptr.3d 346, 470 P.3d 56.) The buyer's continued payment of policy premiums therefore
would inure, at least in part, to the manufacturer's benefit because they would operate to safeguard
the vehicle from damage due to a collision, theft, vandalism, fire, and similar risks, the occurrence
of which would otherwise reduce the value of the manufacturer's interest in the vehicle. These
payments thus would no longer be a standard cost of ownership, but rather would closely resemble
preservation and maintenance costs.


As to the second inquiry, premiums insuring against property damage could “result from” or be
incurred “incident to” a manufacturer's breach of its replacement or restitution duties, depending
on the circumstances. For example, a buyer may stop driving the vehicle—because the defects
render it either inoperable or unsafe—and park it on the street or in a garage while the buyer waits
for the manufacturer to replace or pay the value of the vehicle. Under such circumstances, the
buyer may choose to keep in force a policy insuring the vehicle against property damage because
of a continuing obligation to the lessor to return the vehicle in good condition. Those continued
payments of property damage premiums—which the buyer would not have incurred if the vehicle
had been timely replaced or paid off—would be the direct result of the manufacturer's breach of
its duty to replace or pay value for the vehicle and would therefore be recoverable by the buyer
as incidental damages. Because the restitution award in this case was rendered before a record on
this causation issue could be developed, we are unable to determine, as a factual matter, whether
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the claimed insurance premiums “result[ed] from” defendant's breach of its duties under the Act
or were otherwise “incidental to” those breaches.


Accordingly, absent an agreement on appeal as to the causation issue and the amount of premiums
and registration renewal fees to which plaintiff is entitled, reversal and remand for further
proceedings under Kirzhner, supra, 9 Cal.5th 966, 266 Cal.Rptr.3d 346, 470 P.3d 56 is necessary. 5


5 In his opening brief—filed before our Supreme Court's decision in Kirzhner, supra, 9 Cal.5th
966, 266 Cal.Rptr.3d 346, 470 P.3d 56—plaintiff argued that if we determine he is entitled to
additional damages for registration renewal fees or insurance premiums, we should also hold
that he is entitled to a civil penalty of two times those additional amounts. We have made
no determination as to whether plaintiff is entitled to additional damages. On remand, if the
trial court awards additional amounts for incidental damages, it may also determine whether
plaintiff is entitled to a corresponding increase in his civil penalties pursuant to section 1794,
subdivision (c) and the parties’ stipulation.


**821  *210  B. Attorney Fees †


† See footnote *, ante.


Unpublished Text Follows
Plaintiff additionally challenges as arbitrary the trial court's reduction of his requested attorney
fees. In his reply and supplemental briefs, filed after the Supreme Court's decision in Kirzhner,
supra, 9 Cal.5th 966, he further contends that the entire fee award must be reversed because it
was based on the damages award which must be reversed for further proceedings and potential
modification below.


Because we have concluded that reversal and limited remand is necessary on the issues of
registration renewal fees and insurance premiums, reversal of the fee award is also required
because the trial court's challenged reduction in the amount of fees claimed was based, in part, on
the court's view that, following the admission of liability, plaintiff did not prevail on most of his
arguments regarding the calculation of restitution and damages. On remand, the court should also
consider whether, if the damages award increases, plaintiff would be entitled to additional attorney
fees. (See, e.g., Greenwich S.F., LLC v. Wong (2010) 190 Cal.App.4th 739, 768 [reversal of a
portion of damages award required reversal of attorney fee award to allow trial court to reconsider
that award].)


End of Unpublished Text
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IV. DISPOSITION


The parts of the judgment concerning registration renewal fees, insurance premiums, and attorney
fees are reversed and remanded with directions to conduct further proceedings for the limited
purpose of determining: (1) whether plaintiff is entitled to recover incidental damages for amounts
paid, if any, for registration renewal fees and insurance premiums after defendant's duty to replace
the Charger or provide restitution arose; and (2) if any such incidental damages are awarded,
whether (a) to assess additional civil penalties under the parties’ stipulation and (b) to reconsider
the amount of the attorney fees award in light of any increased total recovery. In all other respects,
the judgment is affirmed. No costs are awarded on appeal.


We concur:


RUBIN, P. J.


BAKER, J.


All Citations


63 Cal.App.5th 194, 276 Cal.Rptr.3d 810, 21 Cal. Daily Op. Serv. 2996, 2021 Daily Journal D.A.R.
2984


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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36 Cal.4th 478
Supreme Court of California


CUMMINS, INC., et al., Petitioners,
v.


The SUPERIOR COURT of Riverside County, Respondent;
Edward D. Cox et al., Real Parties in Interest.


No. S117726.
|


July 18, 2005.


Synopsis
Background: Buyers of a motor home brought an action under the Song-Beverly Consumer
Warranty Act against the manufacturer of the home and the manufacturer of the home's engine, and
defendants moved for summary adjudication on the ground the act was inapplicable because the
motor home was bought in another state. The Superior Court of Riverside County, No. RIC36195,
Dallas Holmes, J., denied the motion and defendants appealed. The Court of Appeal affirmed.


[Holding:] The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by George, C.J., held that the Act did not apply to vehicles bought outside the
state.


Reversed.


Opinion 1 Cal.Rptr.3d 129 superseded.


West Headnotes (6)


[1] Statutes Purpose and intent
In construing a statute, court's task is to ascertain the intent of the Legislature so as to
effectuate the purpose of the enactment.


10 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243197801&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0245743001&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003445496&pubNum=7047&originatingDoc=I626c284afea311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I626c284afea311d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/361k1076/View.html?docGuid=I626c284afea311d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I626c284afea311d98ac8f235252e36df&headnoteId=200695972300120130224121454&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Cummins, Inc. v. Superior Court, 36 Cal.4th 478 (2005)
115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts look first to the words of the statute, which are the most
reliable indications of the Legislature's intent.


6 Cases that cite this headnote


[3] Statutes Construing together;  harmony
Courts construe the words of a statute in context, and harmonize the various parts of an
enactment by considering the provision at issue in the context of the statutory framework
as a whole.


16 Cases that cite this headnote


[4] Antitrust and Trade Regulation What law governs;  territorial limitations
The Song–Beverly Consumer Warranty Act, providing that if a manufacturer or its
representative in California fails to repair a new motor vehicle to conform to any express
warranty after a reasonable number of attempts to repair, the manufacturer must replace
the vehicle or pay restitution, did not apply to a buyer who resides in California who
bought the vehicle in another state, but brought the vehicle for repair to the manufacturer's
authorized repair facility in California, and repeated attempts to repair the vehicle proved
unsuccessful. West's Ann.Cal.Civ.Code § 1791 et seq.


See 2 Witkin, Summary of Cal. Law (9th ed. 1988) Sales, § 307.
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[5] Statutes Legislative Construction
Although an expression of legislative intent in a later enactment is not binding upon a
court in its construction of an earlier enacted statute, it is a factor that may be considered.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. West's Ann.Cal.Civ.Code § 1791
et seq.
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43 Cases that cite this headnote


Attorneys and Law Firms


***823  Foley & Lardner, Tami S. Smason, Leila Nourani and Shauhin Talesh, Los Angeles, for
Petitioner Cummins, Inc.


Sutton & Murphy, Thomas M. Murphy, Mission Viejo, Patrick J. Wehage and ***824  Kody J.
Diaz for Petitioner Winnebago Industries, Inc.


No appearance for Superior Court.


Law Offices of Lawrence J. Hutchens, Lawrence J. Hutchens and Michael S. Humphries,
Bellflower, for Real Parties in Interest.


Opinion


GEORGE, C.J.


*483  **99  The Song–Beverly Consumer Warranty Act (hereafter sometimes referred to as the
Act), Civil Code section 1791 et seq., 1  provides that if a manufacturer or its representative in this
state fails to repair a new motor vehicle to conform to any express warranty after a reasonable
number of attempts to repair, the manufacturer must replace the vehicle or pay restitution. (§
1793.2, subd. (d)(2).) The question presented in this case is whether a buyer who resides in
California may bring suit against a manufacturer under the Act when the buyer purchased the
vehicle in another state, but brought the vehicle for repair to the manufacturer's authorized repair
facility in California, and repeated attempts to repair the vehicle proved unsuccessful. We conclude
that the Act does not apply unless the vehicle was purchased in California.


1 All further statutory references are to the Civil Code.


I.


During a visit to Idaho, plaintiffs Edward and Sandi Cox, who are California residents, purchased
a motor home manufactured by defendant Winnebago Industries, Inc. and equipped with an engine
made by defendant Cummins, Inc. 2  Plaintiffs filed a complaint in the Riverside County Superior
Court against defendants, alleging that the motor home did not conform to express warranties and
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that its engine was defectively manufactured. The first cause of action was a claim for breach
of express warranty and violation of the Act. Plaintiffs alleged that their vehicle was defective
in numerous ways. The complaint alleged that the manufacturers' authorized repair facilities in
Riverside County, California, had failed to remedy these defects after numerous attempts, and
that the manufacturers violated the Act by not replacing the vehicle or providing a refund. The
complaint sought actual damages of $285,872.80 plus attorney fees and a civil penalty of up to
twice the amount of actual damages, the remedies provided in section 1794, subdivision (e)(1).
*484  The complaint also alleged other claims, including a violation of the federal “lemon law,”
the Magnuson–Moss Consumer Warranty Act. (15 U.S.C. § 2301 et. seq.)


2 Although Winnebago and Cummins are petitioners in this writ proceeding, for clarity we
shall refer to them as defendants, which is their status in the underlying action.


Defendants moved for summary adjudication of the first cause of action on the ground that
plaintiffs had purchased the motor home in Idaho, arguing that the Act applies only to vehicles
purchased in California. In opposing the motion, plaintiffs argued that the California statute applies
if the manufacturer's representative in California—that is, the authorized repair facility—fails after
a reasonable number of attempts to repair the vehicle to conform to the express warranty. The trial
court denied the motion for summary adjudication. Defendants filed a petition for writ of mandate
in the Court of Appeal. That court issued an alternative writ, but after briefing and argument denied
the writ, concluding that the Act applies whenever a manufacturer that sells goods in California (or
its representative) “fails to service or repair the good to conform to its express ***825  warranty,
even in cases when the particular good was purchased out of state.” We granted review.


II.


The Song–Beverly Consumer Warranty Act was enacted to address the difficulties faced
by consumers in enforcing express warranties. Consumers frequently were frustrated by the
inconvenience of having to return goods to the manufacturer for repairs and by repeated
unsuccessful attempts to remedy the problem. (See Comment, Toward an End to Consumer
Frustration— **100  Making the Song–Beverly Consumer Warranty Act Work (1974) 14 Santa
Clara L.Rev. 575, 580.) The Act protects purchasers of consumer goods by requiring specified
implied warranties, placing strict limitations on how and when a manufacturer may disclaim those
implied warranties, and providing mechanisms to ensure that manufacturers live up to the terms
of any express warranty. (See §§ 1792–1792.5, 1793, 1793.2.)


Among other provisions, the Act requires manufacturers of consumer goods sold in California to
make available to buyers service and repair facilities at which goods can be repaired to conform
to any express warranties provided by the manufacturer. “Every manufacturer of consumer goods
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sold in this state and for which the manufacturer has made an express warranty” must “[m]aintain
in this state sufficient service and repair facilities” to carry out the terms of the express warranty.
(§ 1793.2, subd. (a)(1)(A).) The *485  manufacturer may maintain its own repair facility or may
designate and authorize an independent repair facility to meet its responsibilities under its express
warranties. (§ 1793.2, subd. (a)(1)(B).)


In addition, the Act specifies time frames within which repairs under an express warranty must be
provided. Service and repair at the manufacturer's authorized repair facility in the state must be
commenced “within a reasonable time.” (§ 1793.2, subd. (b).) Goods must be repaired to comply
with the warranty within 30 days, unless delay is caused by conditions beyond the control of the
manufacturer or its representative. (Ibid.)


In those instances when the goods cannot be repaired to conform to an express warranty after
a “reasonable number of attempts,” the Act specifies a remedy, in what has been referred to as
the “refund-or-replace” provisions. (§ 1793.2., subd. (d)(1) & (2); see Kwan v. Mercedes–Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 28 Cal.Rptr.2d 371.) For consumer goods
generally, the manufacturer must either replace the goods or reimburse the buyer in an amount
equal to the purchase price, less a reasonable amount for the buyer's use of the goods during
the period preceding detection of the nonconformity. (§ 1793.2., subd. (d)(1).) A buyer who “is
damaged by a failure to comply with any obligation” under the Act may bring an action for
damages and other relief. (§ 1794, subd. (a).)


The Legislature has amended the Act and adopted additional provisions that address the special
problems experienced by consumers in enforcing warranties on new motor vehicles. (See
Stats.1982, ch. 388, § 1, p. 1720; Stats.1987, ch. 1280, § 2, p. 4557; Stats.1992, ch. 1232, § 6, p.
5788; Stats.1999, ch. 448.) These provisions frequently are referred to as the lemon law. In any
case involving a new motor vehicle, there is a rebuttable presumption that a reasonable number
of attempts have been made to repair the vehicle if, within 18 months or 18,000 miles, whichever
comes first, either (1) the same problem has been subject to repair four or more times (or, if the
problem is likely to cause death or serious bodily injury, two or more times) ***826  and the buyer
has notified the manufacturer directly of the need for the repair, or (2) the vehicle is out of service
for more than 30 calendar days because of repair under the warranty. (§ 1793.22, subd. (b).) If the
buyer prevails in an action involving a new motor vehicle, the buyer may recover damages and
reasonable attorney fees and costs and, under some circumstances, a “civil penalty of up to two
times the amount of damages.” (§ 1794, subd. (e)(1).) The lemon law also provides manufacturers
with the option of establishing a third party dispute resolution process to address disputes over the
enforcement of express *486  warranties. A manufacturer that maintains such a process receives
certain advantages, including an exemption from the civil penalty unless the manufacturer has
willfully violated the law. (§ 1794, subds.(c) and (e)(2).)
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The substance of current section 1793.2, subdivision (d)(2), was added in 1987. (Stats.1987,
ch. 1280, § 2, p. 4558.) The 1987 amendment addressed continuing problems experienced by
automobile buyers in enforcing the refund-or-replace remedy. It gave the buyer of a new motor
vehicle the option of selecting reimbursement rather than a replacement vehicle, and specified in
detail **101  how the amount of reimbursement is to be calculated. (§ 1793.2, subd. (d)(2).)


The issue presented here is whether the refund-or-replace provisions contained in subdivision
(d)(2) of section 1793.2 apply to vehicles purchased outside of California. In arguing that they
do not, defendants rely primarily on the language of subdivision (a) of section 1793.2, which
imposes the duty upon “[e]very manufacturer of consumer goods sold in this state and for which
the manufacturer has made an express warranty” to provide facilities for repair of its goods
“reasonably close to all areas where its consumer goods are sold.” (Italics added.) Plaintiffs, on
the other hand, maintain that the phrase “consumer goods sold in this state” in section 1793.2,
subdivision (a) is a limitation only on the category of manufacturers that must provide repair
facilities in this state. Because section 1793.2, subdivision (d)(2), which provides the refund-or-
replace remedy for new motor vehicles, does not include an express limitation to vehicles sold in
the state, plaintiffs contend that the provisions of that subdivision should not be limited to vehicles
purchased in California. 3  Plaintiffs argue that if the Legislature had intended to limit the remedy
to goods sold in the state, it would have included in subdivision (d) an express limitation to in-
state sales, just as it did in subdivision (a) and other portions of the Act. (See, e.g., §§ 1792 [every
“sale of consumer goods that are sold at retail in this state” is accompanied by an implied warranty
of merchantability], 1792.1 [specifying when the *487  implied warranty of fitness applies to the
“sale of consumer goods that are sold at retail in this state”].)


3 In addition, none of the definitional provisions of the Act contains language limiting section
1793.2 to buyers who purchased their vehicles in California or to vehicles that were sold in
California. A “ ‘[b]uyer’ ” is defined as “any individual who buys consumer goods from a
person engaged in the business of manufacturing, distributing, or selling consumer goods at
retail.” (§ 1791, subd. (b).) The term “ ‘consumer goods' ” means “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household
purposes, except for clothing and consumables.” (§ 1791, subd. (a).) The term “ ‘[n]ew motor
vehicle’ ” is defined as “a new motor vehicle that is bought or used primarily for personal,
family, or household purposes.” (§ 1793.22, subd. (e)(2).)


[1]  [2]  [3]  In construing a statute, our task is to ascertain the intent of the Legislature ***827
so as to effectuate the purpose of the enactment. (Olmstead v. Arthur J. Gallagher & Co. (2004) 32
Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354.) We look first to the words of the statute, which
are the most reliable indications of the Legislature's intent. (Diamond Multimedia Systems, Inc.
v. Superior Court (1999) 19 Cal.4th 1036, 1037, 80 Cal.Rptr.2d 828, 968 P.2d 539.) We construe
the words of a statute in context, and harmonize the various parts of an enactment by considering
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the provision at issue in the context of the statutory framework as a whole. (Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876; Phelps v. Stostad (1997) 16
Cal.4th 23, 32, 65 Cal.Rptr.2d 360, 939 P.2d 760.)


[4]  When considered in the context of the other portions of section 1793.2, subdivision (d) is most
reasonably interpreted as applicable only to vehicles sold in California. The language employed
throughout section 1793.2 strongly suggests that no single subdivision can be read independently
of the others. Each subsequent subdivision employs language that can be fully understood only by
reference to previous subdivisions. The language used thus indicates that all the subdivisions of
section 1793.2 were intended to apply to the same universe of goods—those sold in this state.


Subdivision (a) of section 1793.2 provides that manufacturers of “consumer goods sold in this
state and for which the manufacturer has made an express warranty” must maintain or designate
repair facilities in this state. 4  *488  These facilities must be located “reasonably **102  close to
all areas where its consumer goods are sold.” (§ 1793.2, subd.(a)(1)(A).). Subdivision (b) states
that if “those service and repair facilities are maintained in this state and service or repair of
the goods is necessary because they do not conform with the applicable express warranties,”
the manufacturer or its representative in this state must commence repairs “within a reasonable
time.” (§ 1793.2, subd. (b), italics added.) ***828  5  The references to “those” facilities, “the”
goods, and “the” warranties in subdivision (b) only can be to the facilities, goods, and warranties
discussed previously in subdivision (a). Therefore “the goods” as used in subdivision (b) must
refer to the same goods described in subdivision (a)—that is, “ consumer goods sold in this state
and for which the manufacturer has made an express warranty.”


4 Section 1793.2, subdivision (a) provides in full:
“(a) Every manufacturer of consumer goods sold in this state and for which the
manufacturer has made an express warranty shall:
“(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to
all areas where its consumer goods are sold to carry out the terms of those warranties or
designate and authorize in this state as service and repair facilities independent repair or
service facilities reasonably close to all areas where its consumer goods are sold to carry
out the terms of the warranties.
“(B) As a means of complying with this paragraph, a manufacturer may enter into
warranty service contracts with independent service and repair facilities. The warranty
service contracts may provide for a fixed schedule of rates to be charged for warranty
service or warranty repair work. However, the rates fixed by those contracts shall be
in conformity with the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between the manufacturer and
the independent service and repair facility, do not preclude a good faith discount that is
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reasonably related to reduced credit and general overhead cost factors arising from the
manufacturers payment of warranty charges direct to the independent service and repair
facility. The warranty service contracts authorized by this paragraph may not be executed
to cover a period of time in excess of one year, and may be renewed only by a separate,
new contract or letter of agreement between the manufacturer and the independent service
and repair facility.
“(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject
to Section 1793.5.
“(3) Make available to authorized service and repair facilities sufficient service literature
and replacement parts to effect repairs during the express warranty period.”


5 Section 1793.2, subdivision (b) provides in full: “(b) Where those service and repair facilities
are maintained in this state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and repair shall be commenced
within a reasonable time by the manufacturer or its representative in this state. Unless the
buyer agrees in writing to the contrary, the goods shall be serviced or repaired so as to
conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30–day
requirement. Where delay arises, conforming goods shall be tendered as soon as possible
following termination of the condition giving rise to the delay.”


Subdivision (c) of section 1793.2 goes on to specify that the buyer must “deliver nonconforming
goods to the manufacturer's service and repair facility within this state,” unless “delivery cannot
reasonably be accomplished.” 6  Subdivision (c) repeatedly uses the phrase “nonconforming
goods” without further definition or explanation. That phrase draws its meaning from *489
subdivision (b), which refers to goods that “do not conform with the applicable express
warranties.” Thus, the phrase “the nonconforming goods” was meant to incorporate the same
meaning of “goods” that is used in subdivisions (a) and (b)—consumer goods that are “sold in this
state and for which the manufacturer has provided an express warranty,” and that do not conform
to that warranty.


6 Section 1793.2, subdivision (c) provides in full: “(c) The buyer shall deliver nonconforming
goods to the manufacturer's service and repair facility within this state, unless, due to reasons
of size and weight, or method of attachment, or method of installation, or nature of the
nonconformity, delivery cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify the manufacturer or
its nearest service and repair facility within the state. Written notice of nonconformity to
the manufacturer or its service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of that notice of nonconformity, the manufacturer
shall, at its option, service or repair the goods at the buyer's residence, or pick up the goods
for service and repair, or arrange for transporting the goods to its service and repair facility.
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All reasonable costs of transporting the goods when a buyer cannot return them for any of the
above reasons shall be at the manufacturers expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods
to the buyer shall be at the manufacturers expense.”


Subdivision (d)(1) of section 1793.2 sets out the manufacturer's general duty to replace goods or
reimburse the buyer if “the manufacturer or its representative in this state does not service or repair
the goods to conform to the applicable express warranties **103  after a reasonable number of
attempts.” 7  Again, it is most reasonable to interpret the references to “the manufacturer,” “the
goods,” and “the express warranties” to signify the manufacturer, goods, and warranties as these
terms have been employed in the previous subdivisions. Therefore, it appears that the general duty
to replace goods that cannot be ***829  repaired is limited to goods that are “sold in this state and
for which the manufacturer has provided an express warranty.” (§ 1793.2, subd. (a).) 8


7 Section 1793.2, subdivision (d)(1) provides in full: “(d)(1) Except as provided in paragraph
(2), if the manufacturer or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.”


8 This conclusion is consistent with an opinion of the Legislative Counsel, dated January
5, 1971, responding to several questions concerning the Act. The opinion states: “In our
opinion, the Song–Beverly Consumer Warranty Act would not apply to sales by a California
manufacturer outside of this state where the goods are sold at retail outside the state nor
to a sale by a California manufacturer within this state where the goods are resold at retail
outside the state.” (Ops. Cal. Legis. Counsel, No. 18909 (Jan. 5, 1971) Consumer Goods
Transactions, p. 13.) In support of this conclusion, the opinion cites sections 1792, 1792.1,
and 1793.2, each of which contains an express limitation to goods sold in this state. (Ops.
Cal. Legis. Counsel, No. 18909, supra, at p. 13.)


Subdivision (d)(2) of section 1793.2 sets out the manufacturer's duty to replace a new motor
vehicle or reimburse the buyer if “the manufacturer or its representative in this state is unable to
service or repair a new motor vehicle ... to conform to the applicable express warranties after a
reasonable number of attempts.” 9  Subdivision ***830  (d)(2), **104  unlike subdivision (d)(1),
does not *490  use the phrase “the goods.” Thus, subdivision (d)(2) does not directly incorporate
the limitation on “goods” contained in subdivision (a) of section 1793.2. Instead, it refers to “a
new motor vehicle,” a phrase employed for the first time in subdivision (d)(2).


9 Section 1793.2, subdivision (d)(2) provides in full:
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“(2) If the manufacturer or its representative in this state is unable to service or repair a
new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number
of attempts, the manufacturer shall either promptly replace the new motor vehicle in
accordance with subparagraph (A) or promptly make restitution to the buyer in accordance
with subparagraph (B). However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.
“(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a
new motor vehicle substantially identical to the vehicle replaced. The replacement vehicle
shall be accompanied by all express and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer also shall pay for, or to, the buyer
the amount of any sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the replacement, plus any incidental
damages to which the buyer is entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually incurred by the buyer.
“(B) In the case of restitution, the manufacturer shall make restitution in an amount equal
to the actual price paid or payable by the buyer, including any charges for transportation
and manufacturer-installed options, but excluding nonmanufacturer items installed by a
dealer or the buyer, and including any collateral charges such as sales tax, license fees,
registration fees, and other official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable repair, towing, and
rental car costs actually incurred by the buyer.
“(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph
(A), the buyer shall only be liable to pay the manufacturer an amount directly attributable
to use by the buyer of the replaced vehicle prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its authorized service and repair facility
for correction of the problem that gave rise to the nonconformity. When restitution is
made pursuant to subparagraph (B), the amount to be paid by the manufacturer to the
buyer may be reduced by the manufacturer by that amount directly attributable to use by
the buyer prior to the time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction of the problem that
gave rise to the nonconformity. The amount directly attributable to use by the buyer shall
be determined by multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and manufacturer-installed options,
by a fraction having as its denominator 120,000 and having as its numerator the number
of miles traveled by the new motor vehicle prior to the time the buyer first delivered the
vehicle to the manufacturer or distributor, or its authorized service and repair facility for
correction of the problem that gave rise to the nonconformity. Nothing in this paragraph
shall in any way limit the rights or remedies available to the buyer under any other law.”
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Nevertheless, we conclude that subdivision (d)(2) of section 1793.2, like subdivision (d)(1), was
not meant to be read independently of the other subdivisions and likewise is limited to new motor
vehicles sold in this state. A “new motor vehicle” is just one type of “consumer goods.” The
statute treats the special provisions applicable to new motor vehicles in subdivision (d)(2) as an
exception to the general provision applicable to all consumer goods in subdivision (d)(1). The
latter subdivision states that a manufacturer who cannot repair a consumer good to comply with
express warranties must *491  replace it or make restitution, “except as provided in paragraph
(2).” Subdivision (d)(2) provides the same remedies for new motor vehicles, except that the buyer
has the option of selecting restitution instead of replacement and the statute provides additional
specifications for both the refund and restitution remedies. (See § 1793.2, subd. (d)(2)(A)-(C).)


Although the Act treats motor vehicles differently from other types of consumer goods in several
ways, we find no indication that the Legislature intended to treat motor vehicles differently with
respect to the limitation on the Act's coverage to goods sold in California. As noted above, special
provisions governing motor vehicles were added to the Act, beginning with the adoption of the
lemon law in 1982. (Stats.1982, ch. 388, § 1, p. 1720.) That law added new provisions to section
1793.2 specifying the circumstances under which a presumption would arise that a reasonable
number of attempts have been made to conform a new vehicle to the express warranties, and
also provided for a third party dispute resolution process to resolve disputes between buyers
and manufacturers. 10  Under the lemon law as originally adopted in 1982, there was no special
provision establishing a manufacturer's duty to refund or replace a nonconforming motor vehicle;
rather, that duty was established by then subdivision (d), the general duty to refund or replace
nonconforming consumer goods. Thus, all consumer goods, including motor vehicles, came under
then subdivision (d), which, under the above analysis, encompassed only goods sold in this state.


10 As originally adopted, these provisions were added to subdivision (e) of section 1793. The
substance of that subdivision later was moved to section 1793.22, which now is identified
as the Tanner Consumer Protection Act. (§ 1793.22, subd. (a); Stats.1992, ch. 1232, § 6, p.
5788.)


The substance of current subdivision (d)(2) was adopted in 1987. The 1987 amendments
to subdivision (d) added special provisions that delineate the remedy to be provided if the
manufacturer cannot repair a new motor vehicle. Subdivision (d) was renumbered as (d)(1),
without changing its substance, and subdivision (d)(2) was added. Subdivision (d)(2) tracks the
general refund-or-replace provision of (d)(1) but contains additional specifications that apply when
a new motor vehicle is involved. The buyer has the option of selecting reimbursement instead
of replacement. (§ 1793.2, subd.(d)(2).) If replacement is selected, the replacement vehicle must
be substantially identical to the one replaced, and the manufacturer is required ***831  to pay
specified incidental damages. (§ 1793.2, subd.(d)(2)(A).) If restitution is selected, the amount is to
be calculated as specified by the statute. (§ 1793.2, subd.(d)(2)(B).) Nothing in subdivision (d)(2)
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suggests the Legislature intended to broaden the coverage of the statute to vehicles sold outside
the state.


[5]  *492  Another part of the Act, the notice requirement in section 1793.1, also provides support
for the conclusion we reach. That statute specifies the contents of a notice of rights that must be
included in every “work order or repair invoice” for warranty repairs. The notice must state: “ ‘A
buyer of this product in California has the right to have this product serviced or repaired during
the warranty period.’ ” (§ 1793.1, subd. (a)(2), italics added.) The notice also must describe the
rights provided to buyers under section 1793.2, subdivision (d). The phrase “a buyer of this product
in California” indicates that the Legislature believed those rights applied only to a buyer who
purchased the product in **105  California. The quoted language in section 1793.1 was adopted in
1982, before the 1987 amendments that added subdivision (d)(2) but after the original adoption of
the general refund-or-replace requirements now contained in subdivision (d)(1). (Stats.1982, ch.
381, § 1, p. 1709.) Although an expression of legislative intent in a later enactment is not binding
upon a court in its construction of an earlier enacted statute, it is a factor that may be considered.
(West Pico Furniture Co. v. Pacific Finance Loans (1970) 2 Cal.3d 594, 610, 86 Cal.Rptr. 793,
469 P.2d 665; Botello v. Shell Oil Co. (1991) 229 Cal.App.3d 1130, 1136, 280 Cal.Rptr. 535)
Furthermore, we may presume that when the Legislature adopted subdivision (d)(2) in 1987, it
was aware of the language in section 1793.1 and understood the scope of the Act to be limited to
products purchased in California. 11


11 In support of their argument that section 1793.2, subdivision (d)(2) applies only to vehicles
sold in California, defendants cite letters from the staff of Senator Song, a co-author of the
Act, stating the Senator's belief that the Act applies only to goods sold in California. Because
our interpretation relies on the language of the Act, we find it unnecessary to consider these
letters. In addition, as we have observed, “the statements of an individual legislator, including
the author of a bill, are generally not considered in construing a statute, as the court's task
is to ascertain the intent of the Legislature as a whole in adopting a piece of legislation.”
(Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 P.2d
1057; see People v. Farell (2002) 28 Cal.4th 381, 394, 121 Cal.Rptr.2d 603, 48 P.3d 1155; cf.
Gavaldon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1257, 13 Cal.Rptr.3d 793, 90
P.3d 752 [noting that letter from staff of the author of a bill to amend the Act, explaining the
purpose of amendments, supported court's interpretation of those amendments, but without
discussing whether letter was brought to the attention of the Legislature].) Defendants have
not provided any evidence that similar views were presented to the Legislature when it acted.
Furthermore, the author's opinions, as stated in these letters, were expressed in response to
particular questions and do not address the specific issue that is before us in the present case.
We note, however, that neither party has brought to our attention anything in the legislative
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history of the Act or the lemon law that is inconsistent with our interpretation of section
1793.2, subdivision (d)(2).


If the refund-or-replace provisions of the Act were applicable to goods purchased outside of the
state, uncertainties would be created as to the precise reach of the law. In the present case, plaintiffs
are California residents and all of the repair attempts took place in California. Section 1793.2 is not
limited to California residents, however. And although the statute requires the buyer to deliver the
nonconforming goods to “the manufacturer's service and repair *493  facilities within this state,”
it does not ***832  explicitly require that all of the “reasonable number” of repair attempts be
made within this state. (§ 1793.2, subds.(c) and (d)(2).) Could a nonresident sue under the Act if
he or she brought a vehicle to California for a single repair attempt after unsuccessful attempts to
repair in the state of sale? If the statute were interpreted to apply to vehicles purchased outside of
the state, its provisions would not provide an answer. 12  The circumstance that the Act does not
contain any provision that would clarify its territorial scope if it were applied to goods sold outside
the state is another factor that supports our conclusion that the Legislature contemplated that the
Act would apply only if the goods were purchased in California.


12 Some states whose lemon laws are not limited to vehicles sold in the state have addressed
such problems by requiring that the vehicle be licensed or registered in the state. (See Alaska
Stat. § 28.10 [applies to vehicles registered in the state]; Ark.Code Ann. § 4–90–403(11)
[applies to vehicles licensed or purchased in the state]; Del.Code Ann., tit. 6, § 5001(5)
[defines an automobile to include any vehicle sold or registered in the state]; D.C. Stat. §
50–501(9) [applies to vehicles sold or registered in the District of Columbia]; Fla. Stat. Ann.
§ 681.102(15) [applies to vehicles sold in the state]; Ga.Code Ann. § 10–1–782(11) [applies
to vehicles sold or registered in the state]; Idaho Code § 48–901(7) [applies to any motor
vehicle sold or licensed in the state]; Kan. Stat. Ann. § 50–645(a)(2) [applies to vehicles sold
or registered in the state]; N.J. Laws § 56:12–30 [applies to vehicles purchased or registered
in the state]; N.Y. Gen.Bus.L. § 198–a, subds. (a)(1) and (b)(2) [applies to any vehicle sold
or registered in the state]; Okla. Stat. tit. 15, § 901(A)(2) [applies to vehicles registered in the
state]; Or.Rev.Stat. § 646.315(2) [applies to vehicles sold in the state]; 73 Pa.Cons.Stat.Ann.
§ 1952 [applies to motor vehicles purchased and registered in the state]; Vt. Stat. Ann., tit.
9, § 4171(9) [applies to vehicles purchased or registered in the state]; Wyo. Stat. Ann. § 40–
17–101(a)(ii) [applies to vehicles sold or registered in the state].)


[6]  In reaching a contrary conclusion, the Court of Appeal in the present case relied **106  upon
the absence of any express language in section 1793.2, subdivision (d) limiting the subdivision to
goods sold in this state, concluding that the subdivision should be interpreted broadly in light of the
remedial purposes of the Act. We agree that the Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. (See, e.g., National R.V., Inc. v. Foreman
(1995) 34 Cal.App.4th 1072, 1080, 40 Cal.Rptr.2d 672; Music Acceptance Corp. v. Lofing (1995)
32 Cal.App.4th 610, 619, 39 Cal.Rptr.2d 159; Kwan v. Mercedes–Benz of N. America, Inc., supra,
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23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) Nevertheless, we must interpret the language of the
statute as it has been written, not as it might have been drafted had the Legislature contemplated
and chosen to address, the specific concerns of California buyers who purchased their vehicle in
another state. As we have explained, the structure and language of the existing statutory provisions
indicate that the Legislature intended the Act to apply only to vehicles sold in California.


*494  III.


For the reasons stated above, the decision of the Court of Appeal is reversed.


WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, and MORENO, JJ.


All Citations


36 Cal.4th 478, 115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264, 2005 Daily Journal
D.A.R. 8551


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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238 Cal.App.4th 905
Court of Appeal, Fourth District, Division 1, California.


Greg DAGHER, Plaintiff and Appellant,
v.


FORD MOTOR COMPANY, Defendant and Respondent.


D065963
|


Filed July 17, 2015


Synopsis
Background: Purchaser of used vehicle under private sale brought action against manufacturer for
violations of the Song-Beverly Consumer Warranty Act following unsuccessful repairs to vehicle's
engine under express transferable warranty. The Superior Court, San Diego County, No. 37–2013–
00046812–CU–BC–CTL, Joel M. Pressman, J., granted summary judgment for manufacturer and
denied purchaser's motion to amend to assert lemon law cause of action under federal Magnuson-
Moss Warranty Act. Purchaser appealed.


Holdings: The Court of Appeal, Huffman, Acting P.J., held that:


[1] purchaser was not a retail buyer from a retail seller of a new consumer good under the Song-
Beverly Act;


[2] transfer of express warranty rights did not also transfer seller's right to sue manufacturer under
the Song–Beverly Act; and


[3] purchaser had right to add claims for violation of express warranty and the federal Magnuson-
Moss Warranty Act.


Affirmed in part and reversed in part with directions.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion to Amend the
Complaint.
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West Headnotes (16)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring
its benefits into action. Cal. Civ. Code § 1790 et seq.


[2] Antitrust and Trade Regulation Warranties and Service Contracts
Definitions in the Song–Beverly Consumer Warranty Act serve as a mechanism for
identifying those parties entitled to its protections. Cal. Civ. Code § 1790 et seq.


1 Case that cites this headnote


[3] Action Persons entitled to sue
The prerequisites for standing to assert statutorily-based causes of action are determined
from the statutory language, as well as the underlying legislative intent and the purpose
of the statute.


2 Cases that cite this headnote


[4] Appeal and Error Statutory or legislative law
Whether statutory criteria have been met on undisputed facts is a question of law, subject
to de novo review on appeal; this would include the statutory predicates for an award.


3 Cases that cite this headnote


[5] Antitrust and Trade Regulation Issues, proof, and variance
It is the plaintiff's burden of pleading and proving that the Song–Beverly Consumer
Warranty Act applies to his or her claims. Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
For a plaintiff to prevail under the Song–Beverly Consumer Warranty Act, a multi-part
inquiry is required, asking first, whether the purchase was one of “consumer goods” at
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all, second, whether the purchaser was a “buyer” or “retail buyer,” and third, whether the
plaintiff purchased goods from a statutory “retail seller.” Cal. Civ. Code § 1791(a),(b),(l).


5 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
Although the Song–Beverly Consumer Warranty Act should generally be construed in
a manner that will bring its benefits into action, the courts must initially consider the
structure and language of the existing statutory provisions. Cal. Civ. Code § 1790 et seq.


[8] Antitrust and Trade Regulation Warranties and Service Contracts
As a matter of policy, interpretations of the Song–Beverly Consumer Warranty Act that
would significantly vitiate a manufacturer's incentive to comply with the Act should be
avoided. Cal. Civ. Code § 1790 et seq.


1 Case that cites this headnote


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Where the seller is a retail seller engaged in the business of vehicle selling, the Song–
Beverly Consumer Warranty Act contemplates coverage; however, where the sellers are
private parties who are not routinely engaged in such a “retail” business, the fact that a
plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act. Cal. Civ. Code §§ 1791(l), 1793.22(e)(2); Cal. Code Regs. tit. 16, §
3396.1(g).


2 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle in private sale was not a retail buyer from a retail seller of a
new consumer good, and thus lacked standing to bring action against manufacturer for
violations of the Song–Beverly Consumer Warranty Act. Cal. Civ. Code §§ 1791(a),(l),
1795.5; Cal. Code Regs. tit. 16, § 3396.1(g).


1 Case that cites this headnote


[11] Assignments Founded on statute
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Transfer of express warranty rights to purchaser of used vehicle in private party transaction
did not also transfer seller's right to sue manufacturer under the Song–Beverly Consumer
Warranty Act; as the Act created more and different statutory rights than the express
warranty contractual transfer could have conferred, purchasers had to individually qualify
under the Act's definitions of buyer and seller and consumer goods to assert those
additional enforcement remedies. Cal. Civ. Code § 1790 et seq.


12 Cases that cite this headnote


[12] Assignments Rights of Action
Some restrictions exist on a plaintiff's attempt to assign away rights to recover certain
types of damages, and in such a case, any potential rights to recover damages for emotional
distress or punitive damages are not assignable; however, the remainder of any such cause
of action would remain assignable, if it were seeking other relief or remedies that are
transferable.


[13] Assignments Rights of Action
Even though assignability of a claim is the rule, highly personalized rights of recovery
are not assignable.


[14] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Song–Beverly Consumer Warranty Act was meant to supplement, not supersede, the
provisions of the Commercial Code. Cal. Civ. Code § 1790.3.


4 Cases that cite this headnote


[15] Sales Express Warranties
Sales Difference from value as warranted
An “express warranty” is a contractual promise from the seller that the goods conform to
the promise; if they do not, the buyer is entitled to recover the difference between the value
of the goods accepted by the buyer and the value of the goods had they been as warranted.


6 Cases that cite this headnote


[16] Pleading Actions on contract or for breach thereof
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Purchaser of used vehicle in private party sale had right to amend Song–Beverly Consumer
Warranty Act complaint against manufacturer to add claims for violation of express
warranty and the federal Magnuson-Moss Warranty Act; while Song-Beverly Act did not
apply to purchaser, both purchaser and manufacturer acknowledged that some express
warranty claims were viable, and manufacturer was not meaningfully prejudiced by
purchaser's delay in moving to amend complaint. Federal Trade Commission Improvement
Act § 101, 15 U.S.C.A. § 2301; Cal. Civ. Code § 1790 et seq.


19 Cases that cite this headnote


**263  APPEAL from a judgment of the Superior Court of San Diego County, Joel M. Pressman,
Judge. Affirmed in part and reversed in part with directions. (Super. Ct. No. 37–2013–00046812–
CU–BC–CTL)


Attorneys and Law Firms


Rosner, Barry & Babbitt, San Diego, Hallen D. Rosner, Arlyn L. Escalante; and Susan A. Yeck,
for Plaintiff and Appellant.


Wilson Turner Kosmo, San Diego, Vickie E. Turner, Robert A. Shields, Robert K. Dixon; Dykema
Gossett, John M. Thomas and Tamara A. Bush, for Defendant and Respondent.


Opinion


HUFFMAN, Acting P.J.


*910  Plaintiff and appellant Greg Dagher (Plaintiff) sued defendant and respondent Ford Motor
Company (Ford), alleging violations of the Song–Beverly Consumer Warranty Act (the Act).
(Civ.Code, § 1790 et seq.; all further statutory references are to this code unless noted.) In
2009, Plaintiff bought a used Ford 2006 vehicle in a private sale, then determined its engine
needed substantial repairs. He obtained them by using *911  Ford's transferable, unexpired express
warranty that the private party sellers had originally been issued upon their purchase of the vehicle,
new, from a Ford dealer. Plaintiff contends the warranty repairs attempted by the dealer were
unsuccessful and he is entitled to the statutory remedies in the Act, the same as the original
purchasers could have sought, including restitution, damages, and civil penalties. (§ 1793.2 [refund
or replacement].) 1  Based on the remedial purposes of the Act, Plaintiff contends that this statutory
right of action was transferred to him, along with ownership of the vehicle and its express
warranty. (Com.Code, § 2313; Jensen, supra, 35 Cal.App.4th 112, 121–126, 41 Cal.Rptr.2d 295
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[Act contains protections and remedies for certain subsequent purchasers of new vehicles from
dealers].)


1 Amendments to the Act in 1982 applied its “repair or replace” (or refund) provisions to “new
motor vehicles” bought for personal use. (Jensen v. BMW of North America, Inc. (1995) 35
Cal.App.4th 112, 121–123, 41 Cal.Rptr.2d 295 (Jensen ) [portions of Act are known as the
“Lemon Law”; also discussing additional amendments to definitions; see fn. 2, post ].)


In opposition, Ford sought summary judgment on the ground it had not failed to comply with any
obligation owed to Plaintiff under the Act, because the available statutory remedies are restricted
to aggrieved buyers of “consumer goods,” chiefly new ones that are covered by express warranties.
(Code Civ. Proc., § 437c.) This was a used vehicle that was not sold to Plaintiff by a dealer, and even
though the express warranty was transferable, Ford contended that Plaintiff lacked **264  standing
to sue for additional statutory remedies under the Act. (Martinez v. Kia Motors America, Inc. (2011)
193 Cal.App.4th 187, 190–191, 122 Cal.Rptr.3d 497 (Martinez ) [plaintiff who purchased vehicle
from dealership, which repossessed it, still qualified to seek the Act's remedies even though she
did not continue to own vehicle].) In arguing it is entitled to judgment as a matter of law, based on
lack of coverage by the Act's provisions, Ford mainly relies on its definitions of terms in section
1791, subdivisions (b) (“buyer” of consumer goods), and (l) (“retail seller” engaged in the business
of selling or leasing consumer goods to retail buyers). (See pt. III, post.)


Along with opposing the summary judgment motion, Plaintiff filed a motion to amend the
complaint to assert a new cause of action on the same facts, for breach of express warranty under
the federal “lemon law,” the Magnuson–Moss Warranty Act. (15 U.S.C. § 2301 et seq. (Magnuson–
Moss); Code Civ. Proc., § 473.) The trial court granted summary judgment and denied leave to
file an amended complaint.


On appeal, Plaintiff argues the trial court erred because (1) even though the sellers were private
parties, he qualifies as a buyer in a “retail” context within section 1791, the definitional section of
the Act, due to his transferred express *912  warranty rights; (2) when the sellers transferred to
him the express warranty provisions, they also effectively assigned their rights or standing to sue
Ford under the Act, for its additional remedies such as implied warranties; (3) the ruling against
him “produced an absurd result that goes against the very nature of the Song–Beverly Act, a
consumer protection statute”; (4) even if he lacks statutory qualifications under the Act, the trial
court should have allowed him leave to amend the complaint to pursue a more limited federal
consumer protection remedy under Magnuson–Moss (express warranty), on the same set of facts.


We reject Plaintiff's interpretations of the Act that would have allowed him standing to sue under
it, and we affirm the summary judgment order. Finding that the trial court did not properly
exercise its discretion on the amendment issue, we reverse that order and the resulting judgment,
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with directions to the trial court to allow further proceedings on amendment of the complaint as
proposed.


FACTUAL AND PROCEDURAL BACKGROUND


In 2009, Plaintiff purchased a used 2006 Ford F–350 truck from Ramon and Sandra Audelo. They
had bought it new from a dealer and sold it to Plaintiff when it had over 12,500 miles on it and
there were two years left on its five-year express manufacturer's warranty. Plaintiff's declaration
states that in deciding to make his purchase, he relied on the remaining warranty coverage and the
statement in the warranty booklet that it was transferable.


Plaintiff had trouble with the truck's engine and took it for numerous warranty repairs at Ford
dealers, but he was never satisfied with the results. In 2013, he brought this action against Ford
in a single cause of action under the Act, seeking restitution, damages and civil penalties. Among
other relief, he sought enforcement of his demand for a refund or replacement of the truck, which
Ford had denied to him. The complaint alleges that the used vehicle is a “consumer good” and he
is a purchaser of it within the meaning of the Act. (§ 1791, subds.(a), (b).) 2


2 The Act's basic definition of “consumer goods” is “any new product or part thereof that is
used, bought, or leased for use primarily for personal, family, or household purposes, except
for clothing and consumables.” (§ 1791, subd. (a).) Amendments to sections 1793.2 and
1793.22 have addressed the definition of a new motor vehicle more specifically. (See pt.
III.B, post.)


**265  Ford answered the complaint and brought a summary judgment motion on the ground that
Plaintiff could not demonstrate that he is a buyer within the meaning of the Act, because the private
sellers, who had bought the vehicle new, were not engaged in the business of selling vehicles at
retail to him. (§ 1791, subds.(b), (l).)


*913  Plaintiff timely filed his opposition to the motion, and a week later, filed a motion for
leave to amend the complaint, to plead an additional cause of action under Magnuson–Moss.
In his opposition, Plaintiff relied on Jensen, supra, 35 Cal.App.4th 112, 41 Cal.Rptr.2d 295, for
the proposition that express warranties are fully enforceable by a “subsequent purchaser” for the
effective duration of their coverage, and the statutory right to enforce the warranties under the Act
had, as a matter of law, been transferred or assigned to him. (Id. at pp. 126–127, 41 Cal.Rptr.2d
295.) Plaintiff provided an excerpt from the warranty guide he received with the vehicle, notifying
consumers that “[i]f you bought a previously owned 2006–model vehicle, you are eligible for any
remaining warranty coverages.”
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Plaintiff argues he should qualify as an assignee of the rights of the original purchasers under the
Act, because his right of action under the Act is based on the express warranty and it thus arises
out of Ford's legal obligations. (Com.Code, § 2313, subd. (1)(a), (b).) In an abundance of caution,
Plaintiff sought leave to amend to plead the identical claims with reference to Magnuson–Moss,
and he was attempting to consolidate the hearing on the two motions.


In reply to the opposition, Ford argued that the language and history of the Act clearly apply
to “retail” sales, not private sales. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749, 135
Cal.Rptr.2d 433 (Atkinson ) [a plaintiff suing under § 1794, subd. (a) of the Act must be a “buyer of
consumer goods”].) Under section 1791, subdivision (b), a “ ‘buyer’ ” or “ ‘retail buyer’ ” is “any
individual who buys consumer goods from a person engaged in the business of manufacturing,
distributing, or selling consumer goods at retail.” (Ibid.) The Act defines “ ‘retail seller,’ ” “
‘seller,’ ” or “ ‘retailer’ ” as “any individual, partnership, corporation, association, or other legal
relationship that engages in the business of selling or leasing consumer goods to retail buyers.” (§
1791, subd. (1).) Ford requested judicial notice of legislative history material that showed, in a
letter to the Governor from the bill's sponsor, the statement of intent, “Non-retail sales of consumer
goods, retail sales of non-consumer goods, and all non-retail commercial transactions will continue
to be regulated by the Commercial Code and would not be affected by [the bill].”


Ford relied on Martinez to argue that a claim under the Act need not be based on ownership.
The plaintiff in Martinez had lost her ownership and possession of a defective vehicle that she
had purchased from a dealer, when it was repossessed, but the court held that statutory remedies
under the Act were still available to her, since she had presented the vehicle for repairs in a timely
manner. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.) Ford further argued
that it was essential to coverage under the Act that a California dealer *914  or distributor, not
a private party, had sold the truck to Plaintiff. ( **266  Cummins, Inc. v. Superior Court (2005)
36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98 (Cummins ) [no standing under the Act
for a purchaser buying vehicle outside of California].) Ford argued that standing to sue under
the Act should not be conflated with the transferability of the express warranty provisions, and
opined that the latter provisions could supply Plaintiff with an adequate contractual remedy under
Commercial Code section 2313. Additionally, Ford opposed the motion to amend as untimely and
legally unsupported.


In its ruling, the trial court considered the pending motion to amend, and denied it without prejudice
to Plaintiff filing a new action. In granting summary judgment, the court reasoned that since the
sale was admittedly a private sale between citizens, Plaintiff did not qualify as a buyer under
section 1791, subdivision (b), as he had not purchased from “a person engaged in the business of
manufacturing, distributing, or selling consumer goods at retail.” The court noted that the statute
was unambiguous, there was no opposite conclusion to be reached about the circumstances of the
sale, and Plaintiff lacked standing as a matter of law. This appeal followed.
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DISCUSSION


We first address the summary judgment issues, then turn to the question of whether the proposed
amendment to the complaint should have been allowed.


I


SUMMARY JUDGMENT STANDARDS


A party moving for summary judgment bears an overall burden of persuasion that there is no triable
issue of material fact and it is entitled to judgment as a matter of law. (Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 845, 107 Cal.Rptr.2d 841, 24 P.3d 493.) The facts in this case are
essentially undisputed, raising questions of law requiring statutory interpretation. Such questions
of statutory construction are reviewed de novo. (Atkinson, supra, 109 Cal.App.4th 739, 749–750,
135 Cal.Rptr.2d 433; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122 Cal.Rptr.3d 497.)


As the moving defendant, Ford had the burden of showing that “ ‘one or more elements of the
‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.’
” (Aguilar, supra, 25 Cal.4th at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., § 437c,
subd. (p)(2).) Once the moving defendant meets its initial burden of production, the plaintiff has
the burden to present *915  evidence showing the existence of a triable issue of one or more
material facts. (Aguilar, supra, at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., §
437c, subd. (p)(2).)


With this procedural structure in mind, we reevaluate the legal significance and effect of the parties'
arguments and evidence. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.)


II


AVAILABILITY OF RELIEF UNDER THE ACT; STATUTORY INTERPRETATION


As a policy matter, Plaintiff contends he should qualify to sue under the Act as “any buyer”
of “consumer goods” who is “damaged by a [seller's or manufacturer's] failure to comply with
any obligation under this chapter or under an implied or express warranty ....” (§ 1794, subd.
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(a).) He argues, “Excluding an entire class of consumers from benefitting from a consumer
protection statute is an absurd interpretation of the statute. The issue of subsequent purchasers
is not addressed in **267  the statute, nor has it been addressed by the appellate courts.” Thus,
he claims the transferred express warranty, with over two years left on it, automatically qualified
him as a “subsequent purchaser” plaintiff having standing to sue under the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295.) We examine these arguments in light of the definitions
provided within the Act, interpretive case law, and the rules regarding assignability of choses in
action, including this statutorily based one. 3


3 A chose or thing in action is “a right to recover money or other personal property by a judicial
proceeding,” and it may be transferable. (§§ 953, 954.)


A. Statutory Construction Rules


[1] “The Act ‘is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action.’ ” (Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858 (Murillo ).) In
construing statutes, the courts read their provisions in context, seeking to ascertain the intent
of the Legislature and effectuate the purpose of the law. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122
Cal.Rptr.3d 497.) “ ‘We must look to the statute's words and give them “their usual and ordinary
meaning.” [Citation.] “The statute's plain meaning controls the court's interpretation unless its
words are ambiguous.” [Citations.] “If the statutory language permits more than one reasonable
interpretation, courts may consider other aids, such as the statute's purpose, legislative history, and
*916  public policy.” [Citation.]’ [Citation.] We may not change the scope of a statute ‘by reading
into it language it does not contain or by reading out of it language it does. We may not rewrite
the statute to conform to an assumed intention that does not appear in its language.’ ” (Ibid.)


[2] As described in Cummins, supra, 36 Cal.4th 478 at pages 484 to 486, 30 Cal.Rptr.3d 823, 115
P.3d 98, the purpose of the Act was to address difficulties faced by some consumers in enforcing
express warranties, by the creation of additional remedies, the “ ‘refund-or-replace’ ” provisions
and implied warranties, for cases in which a purchaser's goods cannot be repaired to meet express
warranty standards after a “ ‘reasonable number of attempts.’ ” (§ 1793.2, subd. (d)(1), (2).) 4  The
definitions in the Act serve as a mechanism for identifying those parties entitled to its protections.
(Park City Services, Inc., supra, 144 Cal.App.4th 295, 308–309, 50 Cal.Rptr.3d 373 [Act is not
applicable to a vehicle used for business purposes, if the business has no motor vehicles registered
in California].) 5
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4 A portion of the Act entitled the Tanner Consumer Protection Act (§ 1793.22) was enacted
in 1992 (the Tanner Act), providing additional remedies for consumers who have warranty
problems with new motor vehicles. (Park City Services, Inc. v. Ford Motor Co. (2006) 144
Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373 (Park City Services ).) Since 2000, the Act's
operative definition of “new motor vehicle” has been located in the Tanner Act, section
1793.22, subdivision (e)(2), and the definition also applies more generally to the Act's refund
or replacement remedy in section 1793.2, subdivision (d). In this context, we need not discuss
the Tanner Act portion of the Act separately. Section 1793.22 sets up a presumption about
a “reasonable number of attempts” needed to repair a new vehicle and provides procedures
for dispute resolution if repairs fail.


5 The pro-consumer remedies in the Act are in addition to those available under the
Commercial Code. (§ 1790.3; see Martinez, supra, 193 Cal.App.4th 187, 192–195, 122
Cal.Rptr.3d 497.) Additional remedies are also available under the Unfair Practices Act,
Business and Professions Code section 17000 et seq. (§ 1790.4.)


**268  [3] “The prerequisites for standing to assert statutorily-based causes of action are
determined from the statutory language, as well as the underlying legislative intent and the
purpose of the statute.” (Boorstein v. CBS Interactive, Inc. (2013) 222 Cal.App.4th 456, 466, 165
Cal.Rptr.3d 669; 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, §§ 21–23, pp. 84–88; id. (2015
supp.) pp. 5–6.)


[4] Whether statutory criteria have been met on undisputed facts is a question of law, subject to
de novo review on appeal. (Rudd v. California Casualty Gen. Ins. Co. (1990) 219 Cal.App.3d
948, 951–952, 268 Cal.Rptr. 624; Walker v. Countrywide Home Loans, Inc. (2002) 98 Cal.App.4th
1158, 1169, 121 Cal.Rptr.2d 79; People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th
415, 432, 101 Cal.Rptr.2d 200, 11 P.3d 956.) This would include the statutory predicates for
an award. (See Carver v. Chevron, Inc. (2002) 97 Cal.App.4th 132, 142, 118 Cal.Rptr.2d 569
[distinguishing between *917  issues of law on statutory attorney fee entitlement and discretionary
determinations]; Governing Board v. Mann (1977) 18 Cal.3d 819, 829, 135 Cal.Rptr. 526, 558
P.2d 1 [“ ‘statutory remedies are pursued with full realization that the legislature may abolish the
right to recover at any time.’ ”].)


B. Statutory Definitions


[5]  [6] It is the plaintiff's burden of pleading and proving that the Act applies to his or her claims.
(Park City Services, supra, 144 Cal.App.4th 295, 309, 50 Cal.Rptr.3d 373.) For a plaintiff to
prevail under the Act, a multi-part inquiry is required. (Atkinson, supra, 109 Cal.App.4th 739,
749–751, 135 Cal.Rptr.2d 433.) First, under section 1791, subdivision (a), 6  was the purchase one
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of “consumer goods” at all? Second, under section 1791, subdivision (b), was the purchaser a
“buyer” or “retail buyer,” as an individual “who buys consumer goods from a person engaged
in the business of manufacturing, distributing or selling consumer goods at retail[?] ” (§ 1791,
subd. (b); italics added.) 7  Third, did the plaintiff purchase goods from a statutory “retail seller,”
a person that “engages in the business of selling or leasing consumer goods to retail buyers[?]”
(§ 1791, subd. (l); italics added.) 8


6 For purposes of the Act, both its original definitions of “consumer goods,” in section 1791,
subdivision (a), and the amended “new motor vehicle” definitions in the Tanner Act (§
1793.22) are relevant. As already noted, Plaintiff mainly relies on the generic definition of
“consumer goods” in section 1791, subdivision (a): “[A]ny new product or part thereof that
is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables. ‘Consumer goods’ shall include new and used assistive
devices sold at retail.” We note that if the Legislature had wanted to add used vehicles to
this general definition in section 1791, subdivision (a) (as it did for “new and used assistive
devices sold at retail”), it could have done so. (Also see discussion of § 1795.5 in pt. III.B,
post.)


7 In addition to defining a retail “buyer,” section 1791, subdivision (b) defines the selling
“person” as meaning “any individual, partnership, corporation, limited liability company,
association, or other legal entity that engages in any of these businesses.”


8 Section 1791, subdivision (n) defines “sale” as meaning “either of the following: (1) The
passing of title from the seller to the buyer for a price. (2) A consignment for sale.”


Since the term “retail” appears in section 1791, subdivisions (a), (b) and (l), some further definition
is required. In Atkinson, supra, 109 Cal.App.4th 739, 750, 135 Cal.Rptr.2d 433, the court referred
to Black's Law Dictionary's “retail” entry, “ ‘[t]he **269  sale of goods or commodities to ultimate
consumers, as opposed to the sale for further distribution or processing.’ ” (Black's Law Dictionary
(7th ed. 1999) at p. 1317.) “Furthermore, Merriam–Webster's Collegiate Dictionary (10th ed.
1999) at page 999 defines retail as ‘to sell in small quantities directly to the ultimate consumer.’
” (Atkinson, supra, at p. 750, 135 Cal.Rptr.2d 433 [no updates necessary on these definitions].)
Plaintiff is simply arguing he is an ultimate or end-use consumer, so he must qualify as a “retail”
buyer of a single used truck (as opposed to a wholesale buyer of many trucks). *918  However,
the Act acknowledges there are different ways to be a buyer, of different types of goods, and from
whom. Unless the seller is a retail seller within the meaning of the Act, Plaintiff was not a buyer
under the Act. (Id. at pp. 749–751, 135 Cal.Rptr.2d 433.) And unless new consumer goods were
bought, the Act does not protect a consumer. (§ 1791, subd. (a) [except for used assistive devices];
also see § 1795.5 [limited protections for used goods in a sale in which an express warranty is
given]; pt. III.B, post.)
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Case law under the Act examines its language and applies its definitions, turning to legislative
intent where necessary to choose an interpretation, where the plain language can be interpreted in
more than one way. In Park City Services, supra, 144 Cal.App.4th 295, 306–307, 50 Cal.Rptr.3d
373, the court observed that the Act contains some statutory provisions that are ambiguous,
and that in some of its drafting efforts for the Act, the Legislature “was not necessarily writing
with its sharpest pen.” There, it was deemed appropriate to look to legislative history for further
interpretive guidance. (Ibid.)


An equally important governing principle of statutory construction requires us to read the statutory
provisions in context and in consideration of the entire Act. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Because of the overlapping language in section 1791,
subdivisions (a), (b), and (l), we cannot read the definition of a buyer without also considering the
definition of a seller, and the “consumer goods” sold must also fit into a statutory category, in order
for any coverage by the Act to exist. Since the cases interpreting the Act arise in many different
configurations of goods, buyers, and sellers, their holdings must be analyzed individually.


It is well established that “[l]anguage used in any opinion is of course to be understood in the light
of the facts and the issue then before the court, and an opinion is not authority for a proposition
not therein considered.” (Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2, 39 Cal.Rptr. 377, 393
P.2d 689 (Ginns ).) We accordingly undertake to analyze each set of definitions with attention to
the transactional facts of each case, about the type of goods sold and the identities of the buyer
and seller. (See Mui Ho v. Toyota Motor Corp. (N.D.Cal.2013) 931 F.Supp.2d 987, 992–993 [for
action under the Act, pleading of breach of implied warranty must include when and from whom
plaintiff purchased the vehicle; court would not assume, without facts, that purchase of vehicle
fell within the Act's definitions; e.g., “retail seller.”].)


*919  III


SCOPE OF COVERAGE OF THE ACT; APPLICATION OF RULES


[7] Although the Act should generally be construed in a manner that will bring its benefits
into action (Murillo, supra, 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858), the
courts must initially consider “the structure and language of the existing **270  statutory
provisions.” (Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) “[W]e must
interpret the language of the statute as it has been written, not as it might have been drafted had the
Legislature contemplated and chosen to address, the specific concerns of [other groups].” (Ibid.)
Although these statutory definitions are interdependent, we discuss them separately, to the extent
possible.
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A. “Buyer” Definition, Section 1791, Subdivision (b)


With regard to the “buyer” definition, in Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d
823, 115 P.3d 98, the court construed the provisions of section 1793.2, subdivision (d)(2) in
context with other sections, and held the Act's special “refund or replace” provisions apply only
to vehicles sold in California, not even to “California buyers who purchased their vehicle in
another state.” (Cummins, supra, at p. 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) The Act is not all
encompassing for buyer protection.


[8] In Martinez, supra, 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, a California purchaser from
a dealership, whose new car was repossessed after she became unable to afford additional repairs
during the warranty period, was treated as falling within the Act's definition of a “buyer,” in large
part because the only seller was a dealer that continued to owe her warranty duties under the Act.
The court reasoned, “[N]owhere does the Act provide that the consumer must own or possess the
vehicle at all times in order to avail himself or herself of these remedies. All the Act requires of
the buyer is that the buyer ‘deliver [the] nonconforming goods to the manufacturer's service and
repair facility’ for the purpose of allowing the manufacturer a reasonable number of attempts to
cure the problem. [Citations.] Once this delivery occurs and the manufacturer fails to cure the
problem, the ‘manufacturer shall’ replace the vehicle or reimburse (make restitution to) the buyer.
(§§ 1794, subd. (b); 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain the
vehicle after the manufacturer fails to comply with its obligations under its warranty and the Act.
If the Legislature intended to impose such a requirement, it could have easily included language to
that effect. It did not.” (Martinez, supra, at p. 194, 122 Cal.Rptr.3d 497.) As a matter of policy, “
‘Interpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.’ ” (Id. at p. 195, 122 Cal.Rptr.3d 497.)


*920  In Park City Services, supra, 144 Cal.App.4th 295, 306–308, 50 Cal.Rptr.3d 373, the court
interpreted certain amendments to the Tanner Act (§ 1793.22) and the refund or replace provisions
(§ 1793.2, subd. (d)), to identify which parties are entitled to the protection of the Act. Those facts
included a business owner of a vehicle registered elsewhere (Texas). The court noted, “[E]ven
though ‘buyer’ is still defined as an individual purchaser of goods for personal use, it must be
deemed to include some corporate purchasers of new motor vehicles for business use—namely,
those to whom ‘not more than five motor vehicles are registered in this state.’ ” (Park City Services,
supra, at p. 306, 50 Cal.Rptr.3d 373.) The court also applied the definition of “new motor vehicle,”
in section 1793.22, subdivision (e)(2). Its conclusion was that the plaintiff was not entitled to
coverage under the Act, even though the vehicle was “new,” because the business did not have any
vehicles at all that were registered for use in California. (Park City Services, supra, at pp. 308–
309, 50 Cal.Rptr.3d 373.)
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**271  B. “Goods” v. “Vehicle” Definitions: Section 1791, Subdivision (a), etc.


With regard to the basic “goods” definition under section 1791, subdivision (a), the Act has been
amended since its enactment in 1970 to treat motor vehicles somewhat differently from other types
of consumer goods. (Cummins, supra, 36 Cal.4th 478, 491, 30 Cal.Rptr.3d 823, 115 P.3d 98.) In
1982, the Act was amended “to clarify its application to motor vehicles. Among other things, the
following definition of ‘new motor vehicle’ was added” so that the Act applies to: “ ‘[A] new motor
vehicle which is used or bought for use primarily for personal, family, or household purposes....’
” (Park City Services, supra, 144 Cal.App.4th 295, 304, 50 Cal.Rptr.3d 373.)


Since 2000, the operative definition of “new motor vehicle” is found in section 1793.22,
subdivision (e)(2), and its definition of “new motor vehicle” applies to both subdivision (d) of
section 1793.2 (the refund or replacement remedy) and the Tanner Act, section 1793.22. (Park
City Services, supra, 144 Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373.) For each of these statutes,
the Act applies as follows: “[A] ‘new motor vehicle’ means a new motor vehicle that is bought or
used primarily for personal, family, or household purposes. ‘New motor vehicle’ also means a new
motor vehicle with a gross vehicle weight under 10,000 pounds that is bought or used primarily
for business purposes by a person ... to which not more than five motor vehicles are registered in
this state.” (§ 1793.22, subd. (e)(2); see § 1793.2, subd. (d); Park City Services, supra, at p. 306,
50 Cal.Rptr.3d 373.) “New motor vehicle” is further defined as including “a dealer-owned vehicle
and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car warranty ....” (§
1793.22, subd. (e)(2); Jensen, supra, 35 Cal.App.4th at p. 123, 41 Cal.Rptr.2d 295.)


*921  The Act treats new motor vehicles somewhat differently from used motor vehicles.
In particular, the Act's definition of consumer goods is qualified by section 1795.5, entitled
“Obligation of distributors or sellers of used goods.” In this section, the Legislature created limited
provisions for an express warranty to be sold and enforced for used goods (or used vehicles):


“Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods
to mean ‘new’ goods, the obligation of a distributor or retail seller of used consumer goods in a
sale in which an express warranty is given shall be the same as that imposed on manufacturers
under this chapter [with some stated exceptions, involving who shall maintain sufficient service
and repair facilities within this state, and the duration of any implied warranties].”


As cursorily noted in Jensen, supra, 35 Cal.App.4th 112, 124, footnote 2, 41 Cal.Rptr.2d 295,
“[d]efective used cars are addressed by a separate section of the Act (§ 1795.5.)” In that case,
the court declined to apply section 1795.5 because the express warranty that was transferred to
Jensen applied against the manufacturer, and the vehicle (a demonstrator) was being defined as
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new. (Id. at pp. 122, 127–128, 41 Cal.Rptr.2d 295; see Gavaldon v. DaimlerChrysler Corp. (2004)
32 Cal.4th 1246, 1257, 1260, 13 Cal.Rptr.3d 793, 90 P.3d 752 (Gavaldon ) [legislative history
of section 1795.5, applicable to “used consumer goods in a sale in which an express warranty is
given,” shows that service contracts are treated differently in the Act from express warranties, for
used car sales; disapproving Reveles v. Toyota by the Bay (1997) 57 Cal.App.4th 1139, 1158, 67
Cal.Rptr.2d 543 (Reveles ) for its statement that the protections of the Act applied **272  to a
used, “as is” vehicle, the same as if an express warranty had also existed].)


Also as noted in Jensen, supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295, the Vehicle Code
definitions of new and used vehicles are not in conflict with the Act's definitions of “goods.” (§
1791, subd. (a).) As shown by the texts of Vehicle Code sections 430 (“new” vehicle is one in new
condition that has never been sold and operated and registered) and 665 (“used” vehicle is one
that has been sold or previously registered or operated), those definitions address different subject
matters. The Vehicle Code focuses on “regulation of vehicle sales, registration, and operation,”
while the Act provides consumer protection through enforcement of express warranties. (Jensen,
supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295.) 9  All in all, the Act's definitions of buyer
and seller are *922  of greater assistance in this context of a used vehicle sale, where the truck
was not the equivalent of a “new” vehicle, as in Jensen, supra, at page 126, 41 Cal.Rptr.2d 295.


9 Section 1791.2, subdivision (a)(1) defines “express warranty” as relevant here (a formal
transferable new car warranty): “A written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer, distributor, or retailer undertakes
to preserve or maintain the utility or performance of the consumer good or provide
compensation if there is a failure in utility or performance.” This is not a case described in
section 1791.2, subdivision (a)(2), involving a sample or model with promises that the whole
of the goods conforms to such sample or model.


C. “Seller” Definition, Section 1791, Subdivision (l)


With regard to the Act's “seller” definition, the holding in Jensen, supra, 35 Cal.App.4th 112,
41 Cal.Rptr.2d 295, hinged upon the circumstance that the subject vehicle had been leased to
the plaintiff by the dealer, while it retained a balance on the manufacturer's new motor vehicle
warranty. The dealership's salesman told Jensen that the car had been used as a demonstrator for
the dealership, and she would get the 36,000–mile warranty on top of the 7,000–plus miles already
on it, and she received the warranty booklet. Even though the vehicle had been obtained by the
dealer at an out-of-state auction, with over 7,000 miles on it, the car was ruled to be included within
the Act's definitions of a “new motor vehicle.” The court explained, “Section 1793.22, subdivision
(e)(2), defines a ‘new motor vehicle’ as ‘a new motor vehicle which is used or bought for use
primarily for personal, family, or household purposes,’ ” and it also includes “a ‘ “demonstrator” ’
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or other vehicle sold with a manufacturer's new car warranty,” by the dealer. (Jensen, supra, at pp.
121–122, 41 Cal.Rptr.2d 295.) Jensen was therefore entitled to the protections of the Act because
that more specific definition of the “consumer good” was controlling over the general provisions
of section 1791, subdivision (a). It was likewise crucial to the holding in Jensen that the dealer fit
the section 1791, subdivision (l) definition of a “seller” that “engages in the business of selling or
leasing consumer goods to retail buyers,” thus allowing application of the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295; italics added.)


In Jensen, the court's focus was mainly on the nature of the vehicle (a demonstrator), and on
the seller (lessor), a dealer. Plaintiff cannot persuasively rely on the statement in Jensen, supra,
35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, that the protections of section 1793.22 may
extend to all “cars sold with a balance remaining on the new motor vehicle warranty,” in support
of his claim that coverage for him is required by the Act's remedial purpose. ( **273  Kwan v.
Mercedes–Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) In
both Jensen and Kwan, it was a dealer that leased or sold the “new” vehicle at retail to each plaintiff-
purchaser, who was seeking remedies against the dealer-manufacturer. In those cases, there were
no facts involving a private sale, as here, even though a balance remained on each of the previous
owners' transferable new motor vehicle warranty. The plaintiff in our case is not the same kind of
“subsequent purchaser” who bought or leased an essentially “new” vehicle directly from a dealer,
as discussed in Jensen, and he is not entitled to the same coverage by the Act. (Jensen, supra, at
pp. 126–127, 41 Cal.Rptr.2d 295.)


*923  Moreover, in Plaintiff's case, the truck was not sold to him by a used car dealer who
separately issued him, its purchaser, an express warranty pursuant to section 1795.5 (applicable
to “used consumer goods in a sale in which an express warranty is given”). In Jensen, supra, 35
Cal.App.4th at pages 126 to 128, 41 Cal.Rptr.2d 295, the subsequent purchaser had leased from the
dealer, not from a private party. The statements in Jensen about the Act's coverage for subsequent
purchasers of vehicles with a balance remaining on the express warranty, must be read in light of
the facts then before the court, and are limited in that respect. (Ginns, supra, 61 Cal.2d at p. 524,
fn. 2, 39 Cal.Rptr. 377, 393 P.2d 689.)


In Jensen, supra, 35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, the court bolstered its finding
of Jensen's coverage by the Act (for her leased demonstrator car), by citing to California Code
of Regulations, title 16, section 3396.1, subdivision (g) and its definition of “consumer”: “any
individual who buys or leases a new motor vehicle from a person (including any entity) engaged in
the business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.... The
term includes any individual to whom the vehicle is transferred during the duration of a written
warranty or under applicable state law to enforce the obligations of the warranty.” (Italics added.)
This regulatory section is found in title 16 (Prof. and Vocational Regs., Div. 33.1), for use in
establishing an arbitration program for the “dispute resolution process” as that term is used in
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sections 1793.22, subdivisions (c) and (d) and 1794, subdivision (e). (Cal.Code Regs., tit. 16, §
3396.1, subd. (c).) We disagree with Plaintiff that this regulation adds to his showing of entitlement
to rights under the Act for him, as a “consumer.” The Act itself more specifically defines “consumer
goods” and buyer and seller. Further, the Act defines “new motor vehicle,” and the regulation itself
refers to buying or leasing a “new motor vehicle from a person (including any entity) engaged in the
business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.” (Cal.Code
Regs., tit. 16, § 3396.1, subd. (g).) In Jensen, the vehicle qualified as new because she acquired
it from the dealer, at retail, under warranty. (Jensen, supra, at pp. 119–120, 41 Cal.Rptr.2d 295.)
Here, however, Plaintiff acquired the used truck from private parties.


[9] Thus, the definition of “consumer” in California Code of Regulations, title 16, section 3396.1,
subdivision (g) must be read not only for its reference to a buyer or transferee, but also in light
of the Act's definitions of the vehicle itself, and the sellers that are transferring the vehicle. (§
1793.22, subd. (e)(2); § 1791, subd. (l).) The nature of the transfer is crucial. Where the seller is a
retail seller engaged in the business of vehicle selling, the Act contemplates coverage. Where the
sellers are private parties who are not routinely engaged in such a “retail” business, the **274  fact
that a plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act.


*924  [10] Further attention to the policy statement in Jensen, supra, 35 Cal.App.4th 112, 121–
122, 41 Cal.Rptr.2d 295, is required here, that “the Legislature has systematically attempted to
address warranty problems unique to motor vehicles, including transferability and mobility. As this
case demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.” (Ibid.) Although this is a true statement, “we must interpret the
language of the statute as it has been written, not as it might have been drafted had the Legislature
contemplated and chosen to address, the specific concerns of [other consumers].” (Cummins,
supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) All these cases demonstrate that
entitlement to the new car implied warranty protections of the Act is a fact intensive inquiry that
cannot depend solely on lip service to the overall consumer protection policy of the Act. A plain
language reading of the relevant sections of the Act does not support Plaintiff's interpretation of
them, that he is a retail buyer from a retail seller, of a new consumer good.


We next address the closely related issue of a plaintiff's standing to seek remedies under the
Act, and whether it is assignable through a chose in action. As will be shown, statutory standing
requirements under the Act are distinguishable in nature from a contractual transfer of an express
warranty.


IV
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ASSIGNMENT OF CHOSE IN ACTION; LIMITED SCOPE OF COVERAGE OF ACT


Interpretation of these provisions in the Act is subject to enough doubt that we will proceed to
the final step in statutory construction: applying “reason, practicality, and common sense to the
language in question.” (Jensen, supra, 35 Cal.App.4th 112, 126, 41 Cal.Rptr.2d 295.) To the
extent legislative history is any guide, the court in Atkinson, supra, 109 Cal.App.4th 739, 135
Cal.Rptr.2d 433, noted that one of the sponsors of the Act wrote to the Governor that “ ‘the bill
deals only with the retail sale of “consumer goods,” a term which is rather narrowly defined. Non-
retail sales of consumer goods, retail sales of non-consumer goods, and all non-retail commercial
transactions will continue to be regulated by the Commercial Code and would not be affected by
[the Act].’ (Sen. Song, sponsor of Sen. Bill No. 272 (1970 Reg. Sess.), letter to Governor, Aug.
24, 1970.)” (Atkinson, supra, at p. 751, 135 Cal.Rptr.2d 433.) Among the above stated choices,
a private party used vehicle sale would seem to be most like a “non-retail” transaction otherwise
regulated by Commercial Code's section 2313 (express warranty). 10


10 The terms of Commercial Code section 2313 state in relevant part: “(1) Express warranties
by the seller are created as follows: [¶] (a) Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods shall conform to the affirmation or promise. [¶]
(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.”


*925  [11] Plaintiff asserts that the Act's statutory remedies were transferred to him along with
the express warranty rights, stemming from the legal “obligation” Ford owed to him, within the
meaning of section 954 (“A thing in action, arising out of the violation of a right of **275  property,
or out of an obligation, may be transferred by the owner”; italics added). It is unclear if he views
the original buyers' standing to assert statutory rights, under the Act, as some kind of covenant
within the express warranty contract that was also intended to be transferred or assigned to him.


A cause of action for breach of contract is an assignable right. (1 Witkin, Summary of Cal. Law
(10th ed. 2005) Contracts, § 720, p. 805.) The rules regarding transfers of a right to pursue a
particular cause of action were summarized, in a different factual context, in Essex Ins. Co. v.
Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1259, 45 Cal.Rptr.3d 362, 137 P.3d 192 (Essex
Ins. Co.) [holding an insured's assignment of a cause of action against an insurance company for
tortious breach of the covenant of good faith and fair dealing could support recovery of attorney
fees as damages]. There, the Supreme Court relied on Reichert v. General Ins. Co. (1968) 68 Cal.2d
822, 69 Cal.Rptr. 321, 442 P.2d 377 (Reichert ), for these general propositions, “ ‘ “that the only
causes or rights of action which are not transferable or assignable in any sense are those which are
founded upon wrongs of a purely personal nature, such as slander, assault and battery, negligent
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personal injuries ..., malicious prosecution, and others of like nature. All other demands, claims
and rights of action whatever are generally held to be transferable.” ’ ” (Id. at p. 834, 69 Cal.Rptr.
321, 442 P.2d 377; §§ 953, 954.)


Under Code of Civil Procedure section 367, “[e]very action must be prosecuted in the name of
the real party in interest.” An assignee of an assignable chose in action has taken legal title and
“may sue in his or her own name.” (4 Witkin, Cal. Procedure, supra, Pleading, § 127, pp. 195–196
[equitable doctrine underlies the real party in interest statute; the person having the right should
be entitled to the remedy]; id. at § 120, p. 186.) Any assignment “merely transfers the interest
of the assignor. The assignee ‘stands in the shoes’ of the assignor, taking his or her rights and
remedies, subject to any defenses that the obligor has against the assignor prior to notice of the
assignment.” (1 Witkin, Summary of Cal. Law, supra, Contracts, § 735, p. 819; Code Civ. Proc.,
§ 368.)


[12] These principles recognize that some restrictions exist on a plaintiff's attempt to assign away
rights to recover certain types of damages (e.g., *926  in an insurance bad faith action; Essex
Ins. Co., supra, 38 Cal.4th at p. 1260, 45 Cal.Rptr.3d 362, 137 P.3d 192). In such a case, any
potential rights to recover damages for emotional distress or punitive damages are not assignable
(because they are “ ‘ “ ‘founded upon wrongs of a purely personal nature’ ” ’ ”). (Id. at p. 1263,
45 Cal.Rptr.3d 362, 137 P.3d 192, citing Reichert, supra, 68 Cal.2d at p. 834, 69 Cal.Rptr. 321,
442 P.2d 377.) However, the remainder of any such cause of action would remain assignable, if it
were seeking other relief or remedies that are transferable. (Murphy v. Allstate Ins. Co. (1976) 17
Cal.3d 937, 942, 132 Cal.Rptr. 424, 553 P.2d 584; Essex Ins. Co., supra, at p. 1263, 45 Cal.Rptr.3d
362, 137 P.3d 192.)


[13] Even though assignability of a claim is the rule, highly personalized rights of recovery are
not assignable. (Reichert, supra, 68 Cal.2d 822, 834, 69 Cal.Rptr. 321, 442 P.2d 377; § 954.)
Likewise, the Act specifies in great detail those types of buyers and sellers who are subject to its
provisions, and only those buyers and sellers can properly assert its protections. Again, Plaintiff
cannot properly rely on certain portions of **276  California Code of Regulations, title 16, section
3396.1, subdivision (g), to define himself as a “consumer” for purposes of the Act (as italicized
below). That regulation says a consumer is “any individual who buys or leases a new motor vehicle
from a person (including any entity) engaged in the business of manufacturing, distributing, selling,
or leasing new motor vehicles at retail.... The term includes any individual to whom the vehicle
is transferred during the duration of a written warranty or under applicable state law to enforce
the obligations of the warranty.” (Cal.Code Regs., tit. 16, § 3396.1, subd. (g); italics added.) As
a transferee, Plaintiff is still subject to the barrier that he purchased the used vehicle from private
parties, even though its written warranty had not yet expired. Such a transfer of a written warranty
did not effectively also transfer the original buyers' right to sue under the Act, because the Act
defines standing to obtain the additional protections that it provides in a different manner, by
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restricting the types of sellers and goods, as well as buyers, that qualify for its protection. (See
Martinez, supra, 193 Cal.App.4th at pp. 192–195, 122 Cal.Rptr.3d 497.)


Specifically, the Act “ ‘regulates warranty terms, imposes service and repair obligations on
manufacturers, distributors, and retailers who make express warranties, requires disclosure of
specified information in express warranties, and broadens a buyer's remedies to include costs,
attorney's fees, and civil penalties. [Citations.] It supplements, rather than supersedes, the
provisions of the California Uniform Commercial Code.’ ” (Park City Services, supra, 144
Cal.App.4th 295, 301–302, 50 Cal.Rptr.3d 373.) Since the Act creates more and different statutory
rights (e.g., implied warranties) than the express warranty contractual transfer could have conferred
on Plaintiff, he would have to individually qualify under the Act's definitions of buyer and seller
and consumer goods, to assert those additional enforcement remedies. (See Cummins, supra, 36
Cal.4th at p. 484, 30 Cal.Rptr.3d 823, 115 P.3d 98.)


*927  “We may not change the scope of a statute ‘by reading into it language it does not contain
or by reading out of it language it does. We may not rewrite the statute to conform to an assumed
intention that does not appear in its language.’ ” (Martinez, supra, 193 Cal.App.4th 187, 193, 122
Cal.Rptr.3d 497; Cummins, supra, 36 Cal.4th 478, 487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Whatever
statutory rights the private party sellers of the vehicle originally had under the Act, because they
purchased it from a dealer, the Act does not provide that their statutory rights, or standing to pursue
those rights, were somehow transferred to Plaintiff when the vehicle was privately sold to him,
even when the express warranty protections were transferred. (Martinez, supra, at pp. 192–195,
122 Cal.Rptr.3d 497 [ownership is not dispositive under the Act; a buyer from a dealer does not
have to retain possession and ownership of the vehicle after the manufacturer fails to comply with
its obligations under its warranty and the Act, to retain remedies under the Act].)


V


AMENDMENT ISSUES


It was not disputed that Plaintiff previously obtained warranty repairs under the remaining period
of the express warranty that was issued to the original purchasers and transferred to him. Strict
adherence to privity rules for express warranty causes of action has not been required in the
products liability context. (See Seely v. White Motor Co. (1965) 63 Cal.2d 9, 14, 45 Cal.Rptr. 17,
403 P.2d 145 [“Since there was an express warranty to plaintiff in the **277  purchase order,
no privity of contract was required.”]; Hauter v. Zogarts (1975) 14 Cal.3d 104, 115, fn. 8, 120
Cal.Rptr. 681, 534 P.2d 377 [“The fact that [plaintiff] is not in privity with defendants does not
bar recovery. Privity is not required for an action based upon an express warranty.”]; Cardinal
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Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 143–144, 87 Cal.Rptr.3d
5 [no privity requirement for liability on an express warranty “because it is deemed fair to impose
responsibility on one who makes affirmative claims as to the merits of the product, upon which
the remote consumer presumably relies.”].)


Plaintiff nevertheless contends that the grant of summary judgment in his case deprived him, as a
purchaser of a used vehicle from private sellers, of any meaningful remedy for enforcement of this
express warranty. He candidly told the trial court that the benefits of a cause of action under the Act
were superior to an ordinary express warranty claim, or to one brought under Magnuson–Moss,
because the Act would potentially make available attorney fees and civil penalties, in addition
to other relief. (Kanter v. Warner–Lambert Co. (2002) 99 Cal.App.4th 780, 798, 122 Cal.Rptr.2d
72 [state law applies in written breach of warranty claims under Magnuson–Moss].) Further,
there *928  might be a danger that Ford would remove his case to federal court, which could
disadvantage him with respect to attorney fees, costs and other availability of relief.


[14] Ford mainly opposed the motion for amendment on grounds of Plaintiff's delay in presenting
it. (E.g., Record v. Reason (1999) 73 Cal.App.4th 472, 486, 86 Cal.Rptr.2d 547; Yee v. Mobilehome
Park Rental Review Bd. (1998) 62 Cal.App.4th 1409, 1428–1429, 73 Cal.Rptr.2d 227.) However,
Ford's respondent's brief admits, “Used car owners that obtain their vehicles via private sales
and who comply with the warranty terms may seek to enforce the express warranty against the
manufacturer by bringing an action under the Commercial Code based on breach of express
warranty. Such an action does not require that the plaintiff purchase the vehicle from a retail
seller.” Ford is correct that the Act was meant to supplement, not supersede, the provisions of
the Commercial Code. (§ 1790.3; Park City Services, supra, 144 Cal.App.4th 295, 301–302, 50
Cal.Rptr.3d 373.)


[15] An express warranty “is a contractual promise from the seller that the goods conform to the
promise. If they do not, the buyer is entitled to recover the difference between the value of the
goods accepted by the buyer and the value of the goods had they been as warranted.” (Daugherty v.
American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty
).) In that case, the court held the plaintiff could not properly plead a state cause of action for breach
of express warranty, which had expired, and without such a viable state claim, the Magnuson–Moss
claim likewise failed. (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) The court explained,
“Magnuson–Moss ‘calls for the application of state written and implied warranty law, not the
creation of additional federal law,’ except in specific instances in which it expressly prescribes
a regulating rule.” (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) Accordingly, that
plaintiff's “failure to state a warranty claim under state law necessarily constituted a failure to state
a claim under Magnuson–Moss.” (Daugherty, supra, at p. 833, 51 Cal.Rptr.3d 118.)
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[16] In our case, both Plaintiff and Ford acknowledge that some express warranty claims are
viable in this action, whether under the Commercial Code or **278  Magnuson–Moss. During
the unexpired transferred warranty period, Plaintiff sought repairs for apparent defects, unlike in
Daugherty, supra, 144 Cal.App.4th at pages 832 to 833, 51 Cal.Rptr.3d 118 (where the warranty
period had expired when claims were made). Ford makes no argument that the definitions in
Magnuson–Moss, for the terms consumer product, consumer, or “supplier,” would preclude any
further action by Plaintiff. 11  Plaintiff expressed some *929  doubts to the trial court about the
cost effectiveness of that form of action, however, in view of the limited available remedies.


11 Magnuson–Moss (15 U.S.C. § 2301) provides these relevant definitions: “(1) The term
‘consumer product’ means any tangible personal property which is distributed in commerce
and which is normally used for personal, family, or household purposes.... [¶] ... [¶] (3)
The term ‘consumer’ means a buyer (other than for purposes of resale) of any consumer
product, any person to whom such product is transferred during the duration of an implied
or written warranty (or service contract) applicable to the product, and any other person who
is entitled by the terms of such warranty (or service contract) or under applicable State law
to enforce against the warrantor (or service contractor) the obligations of the warranty (or
service contract). [¶] (4) The term ‘supplier’ means any person engaged in the business of
making a consumer product directly or indirectly available to consumers.”


In any event, Ford made no showing of how it was meaningfully prejudiced by the delayed
timing of the motion to amend the complaint. The trial court denied the motion to amend, without
prejudice. Plaintiff admittedly has some viable cause of action under Magnuson–Moss, and this
record supports a conclusion that the trial court abused its discretion in denying the motion to
amend the current complaint. We will reverse the judgment and direct the trial court to permit a
new motion to amend that reflects the unavailability of remedies under the Act, consistent with the
views expressed in this opinion, but that may seek to set forth express warranty and Magnuson–
Moss claims.


DISPOSITION


The judgment is reversed with directions to allow further proceedings on any appropriate
amendment of the complaint, which shall not include a cause of action under the Song–Beverly
Consumer Warranty Act, although amendment may be sought on other grounds. Each party shall
bear its own costs of appeal.


WE CONCUR:



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010555853&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_832 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 24


McINTYRE, J.
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39 Cal.App.3d 729, 113 Cal.Rptr. 674


Estate of BERT M. LEWY, Deceased. JERE ERLE
BROWN, as Executrix, etc., Petitioner and Appellant,


v.
AGNES PROVENZA OLDHAM, Objector and Respondent


Civ. No. 42648.
Court of Appeal, Second District, Division 1, California.


June 6, 1974.


SUMMARY


In a probate proceeding, the beneficiary under the will filed a pleading denominated as a “contest
of will” alleging that two of the three pages of the will filed for probate were on different paper
and had a different margin than the signature page, and alleged that those two pages were not part
of the testator's will and should be denied probate; the pleading further alleged that the executrix
of the will was incompetent to so act. Thereafter, the executrix filed a petition contending that
the prior proceeding was one to contest the will within the meaning of an in terrorem clause of
the will disinheriting any beneficiary contesting the testator's will. The probate court found that
the proceeding instituted by the beneficiary was not an attempt to interfere with the testator's
testamentary plan, and thus not a contest prohibited by the “no contest” provision of the will.
(Superior Court of Los Angeles County, No. P572340, Earl F. Riley, Judge.)


The Court of Appeal affirmed, stating that while the petition was denominated a contest of will,
its contents established that it was not a contest within the meaning of the in terrorem clause, in
that the part of the petition seeking to prevent the executrix from acting in that capacity was not a
contest since it did not attack the validity of the will in any way, and the other portion, asserting that
the document filed for probate was an altered copy of the true will, was not a contest since it sought
to establish, rather than frustrate, the testator's intent. The court further held that the beneficiary
did not act in bad faith in filing the petition. (Opinion by Thompson, J., with Lillie, Acting P. J.,
and Hanson, J., concurring.) *730
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Wills § 391(2)--Conditional Gift--Forfeiture for Breach-- Contest of Will--What Amounts to
“Contest.”
A petition filed by a beneficiary of a will, although denominated a contest of will, was not a contest
within the meaning of an in terrorem clause in the will disinheriting any person contesting the
will, where the petition sought to prevent the executrix from so acting on the grounds of lack of
capacity, and did not attack the validity of the will in any way, and where the petition also asserted
that the document filed for probate was an altered copy of the testator's true will, and thus sought
to establish, rather than frustrate, the testator's intent; language in the in terrorem clause directed
toward one who should “otherwise contest the validity of [the] will,” did not compel a contrary
result.


[See Cal.Jur.2d, Wills, § 289; Am.Jur., Wills (1st ed § 1513).]


(2)
Wills § 391(1)--Conditional Gift--Forfeiture for Breach--Contest of Will.
An in terrorem clause disinheriting persons contesting a testator's will, creates a condition upon
bequests provided in a will which is enforced in California, and must be construed to carry out
the intention of the testator.


(3)
Will § 391(2)--Conditional Gift--Forfeiture for Breach--Contest of Will--What Amounts to
“Contest.”
In keeping with the general rules of construction of wills, technical terms used in an in terrorem
clause of an attorney-prepared will, disinheriting persons contesting a will, are, absent evidence
to the contrary, given their technical meaning. Thus, a reference to “contest” of a will in such
a clause is deemed to refer to a proceeding raising “any issue of fact involving the competency
of the decedent to make a last will and testament, the freedom of the decedent at the time of
the execution of the will from duress, menace, fraud, or undue influence, the due execution and
attestation of the will, or any other question substantially affecting the validity of the will ...” (Prob.
Code, § 371.) The catchall phrase, “any other question substantially affecting the validity of the
will,” is narrowly construed to refer only to proceedings raising issues similar in character to those
specifically enumerated and to exclude those which do not seek to frustrate the testator's intent.
*731


(4)
Wills § 391(2)--Conditional Gifts--Forfeiture for Breach--Contest of Will--What Amounts to
“Contest”--Bad Faith.
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While conduct undertaken in bad faith in respect to the probate of a will is treated as a “contest”
as that term is used in an in terrorem clause, a beneficiary did not act in bad faith by seeking to
remove the executrix of a will on the ground of lack of capacity and challenging the authenticity
of the will on the ground two of its three pages were of a different paper and different margin than
the signature page, and that those two pages were not the true will of the testator.


COUNSEL
Anderson, Adams & Bacon, George H. Zeutzius and Robert L. Bacon for Petitioner and Appellant.
Joseph L. Graves for Objector and Respondent.


THOMPSON, J.


This appeal challenges a ruling of the probate court holding that a proceeding by which respondent
sought unsuccessfully to establish that appellant had substituted pages in the document filed by
her as the will of Bert M. Lewy was not a contest of will within the meaning of an in terrorem
clause in the documents. We affirm the order of the trial court.


Bert M. Lewy (Decedent) died on April 27, 1971. He was survived by four children. Two children
of decedent's previously deceased wife, one of whom is respondent, also survived. On May 19,
1971, appellant filed a petition for probate of a will of decedent dated October 20, 1965. That
document bequeaths decedent's property to his four children and respondent in equal shares. In
paragraph “Fifth,” it provides: “Except as hereinabove expressly provided, I am intentionally
making no provision in this my will for any other person or persons who may be my heirs-at-law.
It is my will and I direct that if any one or more of the beneficiaries under this will, or any person,
who, if I died intestate, would be an heir-at-law, shall contest the probate of this will, or otherwise
contest *732  the validity of this will, I hereby generally and specifically disinherit each, any and
all such contesting beneficiaries and persons ....”


On June 29, 1971, respondent filed a pleading denominated “Contest of Will Before Probate and
Objection to Appointment of Executrix.” The document states that pages one and two of the three-
page will filed for probate by appellant are typed on different paper and have different margin than
the third, signature, page. It alleges on information and belief tampering with the will offered for
probate so that pages one and two are not part of the decedent's will “and should be denied probate.”
Finally, the pleading alleges that appellant is incompetent to act as executrix of the will of October
20, 1965, although named as such on page two of the document. On the same day, respondent filed
a petition for probate of a will of decedent dated August 6, 1959. The testamentary scheme in the
1959 instrument is the same as that in the 1965 will. The only substantial difference between the
two documents is that appellant is named as sole executrix by the later one while she is named
as a co-executrix with Swift P. Lewy in the earlier instrument. Respondent's petition for probate
of the 1959 will is accompanied by a renunciation of executorship by Swift P. Lewy, purportedly
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triggering respondent's right as successor co-executrix with appellant if the 1959 document is
treated as the last will of decedent.


On August 4, 1971, the deposition of the lawyer who prepared the 1965 will of decedent was
taken. Respondent took appellant's deposition on November 10, 1971. On May 3, 1972, when the
matter of respondent's “contest” and petition to disqualify appellant as executrix was called for
trial, respondent's counsel was asked by the court: “[Are there] two purported wills?” Respondent's
counsel replied: “That is right.” Asked by the court: “There is a contest?”, respondent's counsel
answered: “[There is] a contest.” Respondent's counsel then stated that a contest to the 1965 will
had been filed but that it was being withdrawn. He retained the objection to the appointment of
appellant as executrix. The latter issue was tried and resolved against respondent. Appellant was
appointed and qualified as executrix.


On September 13, 1972, appellant filed a “Petition to Determine Interests in the Estate,” contending
that a proceeding to “contest” the 1965 will and to disqualify the executrix triggered the condition
contained in the in terrorem clause of paragraph Fifth so that the legacy to respondent otherwise
provided in the instrument was no longer effective. Hearing the matter solely on the basis of
documentary evidence in the form of the two purported wills and the file of its earlier proceedings,
the *733  probate court found that the proceeding instituted by respondent “was not an attempt
to interfere with decedent's testamentary plan, and ... not a contest prohibited by the ‘no contest’
provision of decedent's will.” The probate court therefore entered its order determining that
respondent's legacy in the will of decedent had not been terminated by operation of the in terrorem
clause.


On this appeal from that order, appellant contends: (1) respondent's conduct was a “contest” of
the will and within the meaning of the in terrorem clause as a matter of law; and (2) respondent
must be deemed to have instituted a contest which forfeited her interest in the estate because she
commenced the proceedings in bad faith. The contentions are not supported by the record.


(1a) To the extent that respondent's actions must be viewed as having been taken in good faith,
they must be construed as not encompassed within the conduct described in the in terrorem clause.
( 2) An in terrorem clause creates a condition upon bequests provided in a will which is enforced
in California (see Estate of Basore, 19 Cal.App.3d 623, 630 [96 Cal.Rptr. 874], and cases there
cited), although not in a majority of common law jurisdictions. (Selvin, Terror in Probate, 16
Stan.L.Rev. 355, 356, fn. 4.) The condition must be construed to carry out the intent of the testator.
(Estate of Bergland, 180 Cal. 629, 633 [182 P. 277, 5 A.L.R. 1363].) ( 3) In keeping with the
general rules of construction of wills, technical terms used in an in terrorem clause of an attorney-
prepared will are, absent evidence to the contrary, given their technical meaning. (Selvin, Terror in
Probate, supra, 16 Stan.L.Rev. at p. 356; but cf. early California decisions exemplified by Estate
of Miller, 156 Cal. 119 [103 P. 842], the approach of which was abandoned in Lobb v. Brown,
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208 Cal. 476, 484–485, 491–492 [281 P. 1010].) Thus, a reference to “contest” of a will in the
clause is deemed to refer to a proceeding raising an issue delineated in Probate Code section
371 (formerly Code Civ. Proc., § 1312), i.e., “Any issue of fact involving the competency of the
decedent to make a last will and testament, the freedom of the decedent at the time of the execution
of the will from duress, menace, fraud, or undue influence, the due execution and attestation of the
will, or any other question substantially affecting the validity of the will ....” (Prob. Code, § 371;
Estate of Hite, 155 Cal. 436, 441 [101 P. 443]; Estate of Moore, 180 Cal. 570, 571-575 [182 P.
285]; Estate of Mathie, 64 Cal.App.2d 767, 776–777 [149 P.2d 485]; Estate of Basore, supra, 19
Cal.App.3d 623, 630.) The catchall phrase, “any other question substantially affecting the validity
of the will,” is narrowly construed to refer only to proceedings raising issues similar in character
to those specifically enumerated *734  and to exclude those which do not seek to frustrate the
testator's intent. The phrase does not encompass a petition to determine heirship alleging that a
will contains gifts to charity excessive and hence void by reason of Probate Code sections 41
and 43. Such a petition is not a “contest” within the meaning of an in terrorem clause. (Estate of
Basore, supra, 19 Cal.App.3d 623.) Neither is a petition to remove a testamentary trustee (Estate
of Bullock, 264 Cal.App.2d 197 [70 Cal.Rptr. 239]), a petition seeking an interpretation of a will
(Estate of Vanderhurst, 171 Cal. 553, 558–559 [154 P. 5]; Estate of Brisacher, 27 Cal.App.2d 327,
330 [80 P.2d 1033]), although the interpretation might invalidate some of its provisions (Estate of
Harrison, 22 Cal.App.2d 28, 40–41 [70 P.2d 522]), or a good faith attempt to probate a purported
later will ( Estate of Bergland, supra, 180 Cal. 629; Estate of Moore, 180 Cal. 570, 571–575 [182
P. 285]).


(1b) Here the proceeding initiated by respondent is not a “contest” of a will. The characterization
of that proceeding is to be determined by the allegations rather than the caption of the pleading
which initiated it. “A proceeding improperly brought under the chapter [of the Probate Code
dealing with will contests] ... will not result in forfeiture ....” (Selvin, Terror in Probate, supra, 16
Stan.L.Rev. at p. 357, and cases there cited.) Here, while respondent's petition to the probate court
was denominated a contest of will, its content establishes that it was not. The petition included
two prongs. One, to prevent appellant from serving as executrix for lack of capacity to do so, was
not a contest because it did not attack the validity of the will in any way. (Estate of Blackburn, 155
Cal.App. 571 [2 P.2d 191].) The other, asserting that the document filed for probate by appellant
was an altered copy of decedent's true will, was not a contest because it sought to establish, rather
than frustrate, the testator's intent. (Selvin, Terror in Probate, supra, 16 Stan.L.Rev. at pp. 358–
359.) A contention that pages have been substituted after attestation of a will offered for probate
is analogous to the offer of a purported later will, a proceeding specifically held not to constitute
a contest if brought in good faith. ( Estate of Bergland, supra, 180 Cal. 629; Estate of Moore,
supra, 180 Cal. 570.) If successful, that contention would not have invalidated decedent's will
of 1965 despite respondent's simultaneous petition that an earlier will be admitted to probate. 1


Rather, it would have triggered *735  a proceeding to probate the true 1965 lost or destroyed
will of decedent. (Witkin, Summary of Cal. Law (7th ed.) Wills and Probate, § 237, and authority
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there cited.) The proceeding was thus designed to carry out the intent with which a testamentary
instrument was executed.


1 Only by an application of the principle of dependent relevant revocation could the 1959
will have vitality in view of its revocation by the 1965 instrument. No facts triggering that
doctrine are alleged in respondent's petitions. Nor do those petitions allege facts establishing
that the “true” pages of the 1965 will do not revoke the 1959 instrument.


Thus we conclude that respondent's action does not constitute a “contest” as that term is used in
an in terrorem clause of a will. Appellant argues that the wording of the particular clause here,
referring both to a person who shall contest the probate of the will or to one who shall “otherwise
contest the validity of [the] will” is so broad as to require a contrary result. Compelling precedent
dictates rejection of the argument. Language of a clause forfeiting a legacy if the legatee should
“oppose or contest the whole or any portion [of the will]” is not applicable to a petition to determine
heirship claiming that charitable bequests are excessive and hence invalid pursuant to Probate
Code sections 41 and 43. (Estate of Basore, supra, 19 Cal.App.3d 623, 630.) An in terrorem clause
reading: “If any devisee, legatee or beneficiary ... shall in any manner whatsoever, either directly
or indirectly, oppose, contest or attack this Will ... or seek to impair, invalidate or set aside any
of [its] provisions ...” is not effective to terminate a bequest to a legatee petitioning to remove
the testamentary trustee named in the will. (Estate of Bullock supra, 264 Cal.App.2d 197, 198.)
A provision in a will that “... [S]hould any one or more of the beneficiaries named in this Will
object to the distribution as made, or attempt to defeat the provisions of this Will ...” does not apply
where a beneficiary undertakes a good faith attempt to probate a purported later will. ( Estate of
Bergland, supra, 180 Cal. 629, 630.) That decisional law holding broad language of in terrorem
clauses inapplicable to the conduct there involved dictates a similar result with respect to the rather
narrow clause involved in the case at bench.


(4) Alternatively, appellant contends that respondent's action in resisting appellant's appointment
as executrix and in seeking to probate the 1959 will while “contesting” the 1965 instrument was
in bad faith and hence in violation of the in terrorem provisions of the 1965 will. She correctly
argues that California law treats as a “contest,” as that term is used in such a provision, conduct
undertaken in bad faith which would not have been treated as a “contest” if performed in good
faith. (Estate of Mathie, supra, 64 Cal.App.2d 767, 778, offer for probate of earlier will after
fraudulent destruction of a later one; Selvin, Terror in Probate, supra, 16 Stan.L.Rev. at p. 361.)
Her contention, however, fails on the facts.


The probate court rejected a finding of fact proposed by appellant to *736  the effect that
respondent's actions were in bad faith and made no finding on the issue, no finding of good faith
having been proposed by respondent. On this appeal, appellant does not challenge the lack of a
finding. 2  The lack of a finding not having been raised as an issue on appeal, we consider the factual
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predicate for appellant's contention in the same context as if a finding on the issue had been waived.
So considered, the record supports the conclusion of the probate court that respondent was in good
faith. At all stages of the proceeding, respondent was represented by counsel and no contention
is made that counsel was not provided with the facts known to respondent. Appellant does not
contravert the assertion made by respondent that a copy of the 1965 will furnished to her contains
two pages of a different paper and different margins than the signature page. Appellant produced
no evidence at all of respondent's bad faith when the matter was heard by the probate court.


2 The omission is an intelligent one. In its minute order of intended decision, the probate court
referred to respondent's action as a “legitimate inquiry,” a presage of its action if the matter
were to be remanded to it for a finding.


We thus conclude that the trial court correctly determined that respondent's actions did not
constitute a contest of will within the meaning of the in terrorem clause. The judgment (order)
is affirmed.


Lillie, Acting P. J., and Hanson, J., concurred. *737


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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137 Cal.App.4th 842
Court of Appeal, Second District, Division 3, California.


FARMERS INSURANCE EXCHANGE, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Douglas Ryan, Real Party in Interest.


Safeco Insurance Company of America et al., Petitioner,
v.


The Superior Court of Los Angeles County, Respondent;
The Proposition 103 Enforcement Project, Real Party in Interest.


Nos. B184608, B184610.
|


March 15, 2006.
|


Review Denied June 14, 2006.


Synopsis
Background: Insured individual and citizens group brought separate actions against insurers
alleging, inter alia, violation of rate provisions of Proposition 103. The Superior Court, Los
Angeles County, Nos. BC297437, BC266219, Anthony J. Mohr, J., denied insurers' joint motion
for judgment on pleadings. Insurers petitioned for writs of mandate.


[Holding:] The Court of Appeal, Croskey, J., held that Proposition 103 did not create private cause
of action for violation of rate-determination provision.


Petitions granted.


West Headnotes (8)


[1] Action Statutory rights of action
Insurance Actions and Proceedings
Insurance Review
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Proposition 103 provision, “Any person may initiate or intervene in any proceeding
permitted or established pursuant to this chapter, challenge any action of the commissioner
under this article, and enforce any provision of this article,” does not create a private right
of action for insurer's violation of Proposition 103's rate-determination section; provision
creates broad standing, but only in proceedings authorized under Insurance Code chapter,
which do not include judicial proceedings against insurers. West's Ann.Cal.Ins.Code §§
1861.02, 1861.10(a).


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, §§ 9, 10; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2005) ¶ 14:31.5 et seq. (CAINSL
Ch. 14-B); Cal. Jur. 3d, Insurance Companies, § 32.


3 Cases that cite this headnote


[2] Action Statutory rights of action
A statute creates a private right of action only if the enacting body so intended.


16 Cases that cite this headnote


[3] Action Statutory rights of action
Intent in statute to create private cause of action need not necessarily be expressed
explicitly, but if not, it must be strongly implied.


19 Cases that cite this headnote


[4] Statutes Construction and operation of initiated statutes
Courts construe a statute enacted by an initiative measure under the same principles of
construction applicable to statutes enacted by the Legislature.


[5] Statutes Construction and operation of initiated statutes
The voters enacting an initiative are presumed to be aware of existing law.


4 Cases that cite this headnote


[6] Statutes Superfluousness
A statute may clarify and emphasize a point notwithstanding the rule against surplusage.
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1 Case that cites this headnote


[7] Action Statutory rights of action
Insurance Review
Construction of Proposition 103 provision asserted by the Department of Insurance, as
amicus curiae in litigation concerning whether provision created private right of action,
was not entitled to judicial deference; issue did not concern matter within technical
expertise of Department, but rather was legal question ordinarily within province of courts.


3 Cases that cite this headnote


[8] Administrative Law and Procedure Deference to Agency in General
Administrative Law and Procedure Permissible or reasonable construction
Whether statutory interpretation by administrative agency is entitled to judicial deference,
and weight due to agency's interpretation, turns on legally informed, commonsense
assessment of its contextual merit; two categories of factors to consider are those indicating
that agency has interpretive advantage over courts and those indicating that agency's
interpretation is probably correct.


2 Cases that cite this headnote


Attorneys and Law Firms


**654  Barger & Wolen, Steven H. Weinstein, Richard G. De La Mora, Marina M. Karvelas and
Spencer Y. Kook, Los Angeles, for Petitioners.


Heller Ehrman, Vanessa Wells and Victoria Collman Brown, Menlo Park, for State Farm Mutual
Automobile Insurance **655  Company as Amicus Curiae on behalf of Petitioners.


No appearance for Respondent.


Bill Lockyer, Attorney General, David S. Chaney, Senior Assistant Attorney General, Mark P.
Richelson and W. Dean Freeman, Supervising Deputy Attorneys General, Diane Spencer Shaw,
Deputy Attorney General; Gary Cohen, Elizabeth Mohr and Bryant W. Henley for the Department
of Insurance as Amicus Curiae on behalf of Respondent.
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Woodland Hills; Goshgarian & Marshall, Mark Goshgarian, Calabasas, and John A. Marshall, Los
Angeles, for Real Party in Interest Douglas Ryan.


Lerach Coughlin Stoia Geller Rudman & Robbins, John J. Stoia, Jr., Theodore J. Pintar, Kevin
K. Green, James D. McNamara, San Diego; The Foundation for Taxpayer and Consumer Rights,
Harvey Rosenfield and Pamela M. Pressley for Real Party in Interest The Proposition 103
Enforcement Project.


Opinion


CROSKEY, J.


*847  Insurance Code section 1861.02, 1  enacted in November 1988 as part of Proposition 103,
limits the factors that an insurer can consider in determining insurance rates. Statutes predating
Proposition 103 created a comprehensive scheme for administrative enforcement of insurance
rate regulations. Proposition 103 provided for greater public participation in those proceedings
and enhanced the effectiveness and public accountability of the Insurance Commissioner
(Commissioner). Section 1861.10, subdivision (a), also enacted as part of Proposition 103, states,
“Any person may initiate or intervene in any proceeding permitted or established pursuant to this
chapter, challenge any action of the commissioner under this article, and enforce any provision
of this article.” The superior court ruling on motions for judgment on the pleadings determined
that section 1861.10 creates a private right of action against an insurer for a violation of section
1861.02. The defendant insurers petitioned this court for extraordinary relief. In these consolidated
writ proceedings, we conclude that there is no private right of action for a violation of section
1861.02 and grant the insurers' petitions.


1 All statutory references are to the Insurance Code unless otherwise specified.


PROCEDURAL BACKGROUND


1. Complaints
Douglas Ryan, on behalf of himself and the general public, sued Farmers Insurance Exchange
(Farmers) in April 2001 alleging that it denied a Good Driver Discount to drivers with no prior
automobile insurance coverage, in violation of Insurance Code section 1861.02. He alleged a single
count for unfair business practices under the unfair competition law (Bus. & Prof.Code, § 17200 et
seq.). He later dismissed the action without prejudice and filed a complaint with the Commissioner
pursuant to a stipulation with Farmers. The Commissioner issued an order in January 2002 stating
that the Department of Insurance had proposed a regulation to define a permissible “persistency”
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credit, stated that it would be inefficient to address each insurer's class plan piecemeal, and declined
to accept jurisdiction.


The Proposition 103 Enforcement Project (the Project), on behalf of itself and the general public,
sued Safeco Insurance Company of America (Safeco) and First National Insurance Company of
America (First National) in January 2002 (LASC  **656  No. BC266219), alleging that they
charged higher premiums to drivers with no prior automobile insurance coverage or no continuous
coverage in violation of section 1861.02, and that they failed to report their true underwriting
practices in violation of section 1859. The *848  Project alleged counts for (1) violation of section
1859, (2) violation of section 1861.02, and (3) unfair business practices. The superior court stayed
the action in July 2002 stating that the alleged Insurance Code violations were within the primary
jurisdiction of the Commissioner. Meanwhile, the Department of Insurance adopted regulations
addressing the proper use of the “persistency” rating factor. 2  The regulations became effective in
September and November 2002 (Cal.Code Regs., tit. 10, §§ 2632.5, subd. (d)(11), 2632.13, subd.
(i)). 3  After the Project submitted the matter to the Commissioner, the Commissioner issued an
order in December 2002 declining to exercise jurisdiction “because the factual questions presented
by the litigation do not require any actuarial or rate making expertise, matters which the California
Department of Insurance regularly handles, and matters in which the Commissioner is vested with
unique authority. The particular facts necessary to resolve the dispute will best be obtained through
the discovery processes available in the Superior Court.”


2 “The term ‘rating factor’ is defined as any factor, including discounts, used by an insurer
which establishes or affects the rates, premiums, or charges assessed for a policy of
automobile insurance.” (Cal.Code Regs., tit. 10, § 2632.2, subd. (a).)


3 The new regulations prohibit consideration of a driver's prior insurance, or absence of prior
insurance, with another, nonaffiliated insurer. (Cal.Code Regs., tit. 10, § 2632.5, subd. (d)
(11)(B).)


Ryan commenced another action against Farmers in June 2003 (LASC No. BC297437), filing a
complaint alleging a single count for unfair business practices. The superior court determined that
the two actions, and several others, were related and stayed the actions pending a final decision by
the Court of Appeal in Donabedian v. Mercury Ins. Co. After that opinion was filed (Donabedian
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 11 Cal.Rptr.3d 45 (Donabedian )), the court
continued the stay pending a final decision by the Court of Appeal in Poirer v. State Farm Mut.
Auto Ins. Co. (B165389), 2004 WL 2325837. The Court of Appeal filed a nonpublished opinion
in Poirer in October 2004 (B165389), 2004 WL 2325837.


2. Motions for Judgment on the Pleadings
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The insurers jointly moved for judgment on the pleadings in both cases arguing that the plaintiffs
had no standing to sue for violation of the unfair competition law in light of Proposition 64,
approved by the electorate in November 2004, and that the alleged violations of sections 1859
and 1861.02 did not give rise to a private right of action. The superior court granted the motion
as to the unfair competition law counts in both actions in March 2005, with leave to amend the
complaints to substitute plaintiffs with standing under the new law. The plaintiffs apparently have
not amended their complaints.


After further briefing, the court issued an order on May 24, 2005, in case No. BC297437 stating
that because the Commissioner declined jurisdiction, *849  “there is no further basis to invoke the
doctrine of primary jurisdiction.” The order stated that section 1861.10, subdivision (a) authorizes
a private right of action and quoted language from Donabedian, supra, 116 Cal.App.4th 968, 11
Cal.Rptr.3d 45. The court granted Farmers's motion for judgment **657  on the pleadings with
leave to amend the complaint to allow Ryan to allege a cause of action for violation of section
1861.02. The court invited review of its interlocutory ruling pursuant to Code of Civil Procedure
section 166.1. The court issued an order on June 15, 2005, in case No. BC266219 denying the
motion for judgment on the pleadings by Safeco and First National for the reasons stated in the
order of May 24, 2005, in LASC No. BC297437, and incorporated that order.


3. Original Proceedings in This Court
The insurers in both cases petitioned this court for a writ of mandate challenging the ruling that
section 1861.10, subdivision (a) creates a private right of action based on a violation of section
1861.02. We issued an order to show cause and consolidated the proceedings for purposes of our
review.


CONTENTIONS


[1]  The insurers contend section 1861.10, subdivision (a) does not create a private right of action
based on an insurer's violation of section 1861.02. The plaintiffs and the Department of Insurance
as amicus curiae contend the statutory language “Any person may ... enforce any provision of this
article” (§ 1861.10, subd. (a)) expressly creates a private right of action.


DISCUSSION


1. Standard of Review
A defendant can move for judgment on the pleadings on the ground that the complaint fails to state
facts sufficient to state a cause of action against the defendant. (Code Civ. Proc., § 438, subd. (c)(1)
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(B)(ii).) A trial court ruling on the motion must consider only the face of the complaint and matters
subject to judicial notice, accept as true the properly pleaded factual allegations of the complaint,
and liberally construe the complaint. (Id., § 438, subd. (d); Gerawan Farming, Inc. v. Lyons (2000)
24 Cal.4th 468, 515–516, 101 Cal.Rptr.2d 470, 12 P.3d 720.) We independently review the trial
court's ruling. (Gerawan Farming, supra, at p. 515, 101 Cal.Rptr.2d 470, 12 P.3d 720.)


2. Whether a Statute Creates a Private Right of Action Is a Question of Statutory Construction
Depending on the Intent of the Enacting Body


[2]  A statute creates a private right of action only if the enacting body so intended. *850
(Moradi–Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 305, 250 Cal.Rptr. 116,
758 P.2d 58 (Moradi–Shalal); Crusader Ins. Co. v. Scottsdale Ins. Co. (1997) 54 Cal.App.4th
121, 131, 62 Cal.Rptr.2d 620.) Moradi–Shalal is instructive. In that case, our Supreme Court held
that the Legislature did not intend to create a private right of action to enforce section 790.03,
subdivision (h), overruling Royal Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d 880, 153
Cal.Rptr. 842, 592 P.2d 329 (Royal Globe). Section 790.03, subdivision (h), part of the Unfair
Trade Practices Act (§ 790 et seq.), prohibits certain unfair claims settlement practices. The act
authorizes the Commissioner to investigate violations, conduct hearings, impose penalties, and
issue cease and desist orders, and provides for judicial review. (Id., §§ 790.04, 790.05.) Section
790.09 states that a cease and desist order issued by the Commissioner shall not “relieve or absolve”
an insurer “from any administrative action ..., civil liability or criminal penalty under the laws of
this State arising out of the methods, acts or practices found unfair or deceptive.” Moradi–Shalal
held that neither section 790.03 nor section 790.09 creates a private right of action against an
insurer for unfair **658  claims settlement practices. (Moradi–Shalal, supra, at pp. 294, 304, 250
Cal.Rptr. 116, 758 P.2d 58.)


Moradi–Shalal adopted statements by the dissent in Royal Globe that if the Legislature had
intended to create a private right of action, “ ‘then surely much more direct and precise language
would have been selected’ than the language of section 790.09,” and that “ ‘one would reasonably
have expected that the Legislature simply would have directly imposed such liability in clear,
understandable, unmistakable terms, as it has done in numerous other statutes.’ ” (Moradi–Shalal,
supra, 46 Cal.3d at pp. 294–295, 250 Cal.Rptr. 116, 758 P.2d 58, quoting Royal Globe, supra,
23 Cal.3d at p. 896, 153 Cal.Rptr. 842, 592 P.2d 329 [dis. opn. of Richardson, J.].) The court
concluded that the legislative history did not indicate an intent to create a private right of action
(46 Cal.3d at pp. 295, 304, 250 Cal.Rptr. 116, 758 P.2d 58), and stated, “The fact that neither the
Legislative Analyst nor the Legislative Counsel observed that the new act created a private right
of action is a strong indication that the Legislature never intended to create such a right of action.
[Citations.]” (Id. at p. 300, 250 Cal.Rptr. 116, 758 P.2d 58.)


[3]  Subsequent opinions by the Courts of Appeal have held that a statute creates a private right
of action only if the statutory language or legislative history affirmatively indicates such an intent.
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(Vikco Ins. Services, Inc. v. Ohio Indemnity Co. (1999) 70 Cal.App.4th 55, 62, 82 Cal.Rptr.2d
442; Crusader Ins. Co. v. Scottsdale Ins. Co., supra, 54 Cal.App.4th at pp. 132–133, 135–137,
62 Cal.Rptr.2d 620.) That intent need not necessarily be expressed explicitly, but if not it must
be strongly implied. (See Vikco, supra, at p. 62, 82 Cal.Rptr.2d 442; Crusader, supra, at p. 133,
62 Cal.Rptr.2d 620.) Particularly when regulatory statutes provide a comprehensive scheme for
enforcement by an administrative agency, the courts ordinarily conclude that the Legislature
intended the administrative remedy to be exclusive unless the statutory language or legislative
history clearly indicates an intent to create a private right of action. (Moradi–Shalal, supra, 46
Cal.3d at pp. 294–295, 300, 250 Cal.Rptr. 116, 758 P.2d 58; Vikco, supra, 70 Cal.App.4th 55, 62–
65, 82 Cal.Rptr.2d 442.)


[4]  *851  We construe a statute enacted by an initiative measure under the same principles of
construction applicable to statutes enacted by the Legislature. (Robert L. v. Superior Court (2003)
30 Cal.4th 894, 900, 135 Cal.Rptr.2d 30, 69 P.3d 951.) Our task is to ascertain the intent of the
electorate so as to effectuate the purpose of the law. (Id. at p. 901, 135 Cal.Rptr.2d 30, 69 P.3d
951.) We first examine the statutory language, giving the words of the statute their ordinary and
usual meaning and construing them in the context of the statute as a whole and the overall statutory
scheme. (Ibid.) “We ‘ “read every statute ‘with reference to the entire scheme of law of which it is
part so that the whole may be harmonized and retain effectiveness.’ ” ' [Citations.]” (State Farm
Mut. Auto. Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043, 12 Cal.Rptr.3d 343, 88 P.3d 71.)
If a statute is ambiguous, we consider other indicia of the voters' intent, such as the analyses and
arguments contained in the official ballot pamphlet. (Robert L., supra, at p. 901, 135 Cal.Rptr.2d
30, 69 P.3d 951.)


3. Proposition 103
California voters approved Proposition 103 as an initiative measure in November 1988. The stated
purpose of the initiative was “to protect consumers from arbitrary insurance rates and practices,
to encourage a competitive insurance marketplace, to provide for an accountable Insurance
**659  Commissioner, and to ensure that insurance is fair, available, and affordable for all
Californians.” (Stats.1988, p. A–276, § 2.) Proposition 103 added article 10 (§§ 1861.01–1861.14)
to division 1, part 2, chapter 9 of the Insurance Code (chapter 9), 4  added other sections to the
Insurance Code and Revenue and Taxation Code, and repealed several Insurance Code sections that
had protected the insurance industry from state antitrust laws. The initiative required an immediate
20 percent rollback of rates for automobile insurance and other forms of insurance (§ 1861.01);
established mandatory rating factors for determining automobile insurance rates, authorized the
Commissioner to approve other rating factors, and prohibited use of unapproved rating factors (§
1861.02, subd. (a)); 5  required automobile insurers to offer a Good Driver Discount of at least
20 percent (§ 1861.02, subds. (b), *852  (c)); 6  and established the office of Commissioner as
an elected, rather than appointed, office (§ 12900). Proposition 103 also required that insurance
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rates be approved by the Commissioner prior to use (§ 1861.01, subd. (c)), required insurers to
apply to the Commissioner for approval of future rate changes, and provided for public hearings
on applications (§ 1861.05, subds.(b), (c)). Section 1861.05, subdivision (a), states in part, “No
rate shall be approved or remain in effect which is excessive, inadequate, unfairly discriminatory
or otherwise in violation of this chapter.”


4 The Legislature added sections 1861.15 and 1861.16 to article 10 in 1990. (Stats.1990, ch.
1185, §§ 1, 2, pp. 4954–4956.)


5 Section 1861.02, subdivision (a) states: “Rates and premiums for an automobile insurance
policy, as described in subdivision (a) of Section 660, shall be determined by application of
the following factors in decreasing order of importance: [¶] (1) The insured's driving safety
record. [¶] (2) The number of miles he or she drives annually. [¶] (3) The number of years of
driving experience the insured has had. [¶] (4) Those other factors that the commissioner may
adopt by regulation and that have a substantial relationship to the risk of loss. The regulations
shall set forth the respective weight to be given each factor in determining automobile rates
and premiums. Notwithstanding any other provision of law, the use of any criterion without
approval shall constitute unfair discrimination.”


6 Section 1861.02, subdivision (b) states in relevant part: “(1) Every person who meets
the criteria of Section 1861.025 shall be qualified to purchase a Good Driver Discount
policy from the insurer of his or her choice. An insurer shall not refuse to offer and sell a
Good Driver Discount policy to any person who meets the standards of this subdivision.”
Subdivision (c) states in relevant part: “The absence of prior automobile insurance coverage,
in and of itself, shall not be a criterion for determining eligibility for a Good Driver Discount
policy, or generally for automobile rates, premiums, or insurability.”


Proposition 103 added section 1861.03, subdivision (a), which states, “The business of insurance
shall be subject to the laws of California applicable to any other business, including, but not limited
to, the Unruh Civil Rights Act (Sections 51 to 53, inclusive, of the Civil Code), and the antitrust
and unfair business practices laws (Parts 2 (commencing with section 16600) and (commencing
with Section 17500) of Division 7 of the Business and Professions Code).” 7  **660  The initiative
also added section 1861.10, subdivision (a), which states, “Any person may initiate or intervene
in any proceeding permitted or established pursuant to this chapter, challenge any action of the
commissioner under this article, and enforce any provision of this article.” The initiative included
an uncodified provision stating, “This act shall be liberally construed and applied in order to fully
promote its underlying purposes.” (Stats.1988, p. A–290, § 8.)


7 Section 1860.2, which predated Proposition 103 and is still effective, states: “The
administration and enforcement of this chapter shall be governed solely by the provisions
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of this chapter. Except as provided in this chapter, no other law relating to insurance and no
other provisions in this code heretofore or hereafter enacted shall apply to or be construed
as supplementing or modifying the provisions of this chapter unless such other law or other
provision expressly so provides and specifically refers to the sections of this chapter which
it intends to supplement or modify.”


The public's dissatisfaction with former laws regulating insurance rates provided the primary
impetus for Proposition 103. The former laws were widely viewed as ineffective. The uncodified
findings and declaration of the initiative stated, “Enormous increases in the cost of insurance
have made it both unaffordable and unavailable to millions of Californians. [¶] The existing laws
inadequately protect consumers and allow insurance companies to charge excessive, unjustified
and arbitrary rates. [¶] Therefore, the People of California declare that insurance reform is
necessary. First, property-casualty insurance rates shall be immediately rolled back to what they
were on *853  November 8, 1987, and reduced no less than an additional 20%. Second, automobile
insurance rates shall be determined primarily by a driver's safety record and mileage driven.
Third, insurance rates shall be maintained at fair levels by requiring insurers to justify all future
increases. Finally, the state Insurance Commissioner shall be elected. Insurance companies shall
pay a fee to cover the costs of administering these new laws so that this reform will cost taxpayers
nothing.” (Stats.1988, p. A–276, § 1.)


An administrative procedure to enforce the laws regulating insurance rates predated Proposition
103 and still exists. Section 1858, subdivision (a) states that any person aggrieved by a rate charged,
rating plan, rating system, or underwriting rule may file a complaint with the Commissioner and
request a public hearing. The Commissioner must review and investigate the matter and may
conduct a public hearing. (§§ 1858, subd. (c), 1858.01, subds. (a) & (b), 1858.1, 1858.2.) If
the Commissioner finds that a violation has occurred, the Commissioner must issue an order
prohibiting the misconduct and may order other corrective action. (§ 1858.3.) Any finding or
determination by the Commissioner under chapter 9 is subject to judicial review under the
independent judgment standard, including a decision not to conduct a hearing. (§§ 1858.6,
1861.09.) Any failure to comply with a final order by the Commissioner gives rise to a monetary
penalty, and the Commissioner may bring an action in the superior court to enforce collection.
(§ 1859.1.) The provisions discussed in this paragraph all predated Proposition 103. Proposition
103 enhanced the preexisting administrative procedures by extending standing from “[a]ny person
aggrieved” (§ 1858, subd. (a)) to “[a]ny person” (§ 1861.10, subd. (a)) and required more exacting
review of insurance rates and approval of rates by the Commissioner. 8


8 Use of the language “[a]ny person” (Ins.Code, § 1861.10, subd.(a)) confers standing on
persons who are not real parties in interest notwithstanding the general requirement that an
action be prosecuted by the real party in interest. (Code Civ. Proc., § 367 [“Every action
must be prosecuted in the name of the real party in interest, except as otherwise provided
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by statute.”].) Thus, “any person” may initiate or intervene in any proceeding “permitted
or established” pursuant to Chapter 9. As we have already described, such proceedings are
limited to administrative proceedings before the Commissioner and judicial review of the
Commissioner's decisions, direct legal actions authorized by section 1861.03, subdivision
(a), and judicial actions by the Commissioner to enforce collection of penalties. This statutory
language would thus appear to permit members of the public, including entities such as the
Project, to initiate and intervene in such proceedings and present their views, arguments on
or objections to rulings of the Commissioner.


**661  4. Section 1861.10, Subdivision (a) Does Not Create a Private Right of Action
Section 1861.10, subdivision (a), quoted in full ante, states initially, “Any person may initiate or
intervene in any proceeding permitted or *854  established pursuant to this chapter.” This language
expressly encompasses not only a proceeding concerning an application to increase rates, but also
any other proceeding permitted or established pursuant to chapter 9. The plain language of this
clause provides no independent authority for a proceeding not otherwise authorized by chapter
9, but creates broad standing in a proceeding “permitted or established pursuant to” chapter 9.
Section 1861.03, subdivision (a) states that the insurance business is subject to state laws applicable
to any other business, including specifically the Unruh Civil Rights Act, antitrust laws, Unfair
Practices Act (Bus. & Prof.Code, § 17000 et seq.), unfair competition law (id., § 17200 et seq.),
and false advertising law (id., § 17500 et seq.). Chapter 9 therefore “permit[s]” only a proceeding
authorized by those laws or by any other law generally applicable to other businesses. Section
1861.02, however, is not among the laws specified in section 1861.03, subdivision (a) and is not
generally applicable to other businesses.


Chapter 9 authorizes, and therefore “establish[es]” within the meaning of the first clause of section
1861.01, subdivision (a), an administrative proceeding to challenge a rate charged, rating plan,
rating system, or underwriting rule (§ 1858, subd. (a)); an administrative proceeding to review
an application for a rate increase (§§ 1861.05, 1861.08); judicial proceedings to review those
administrative decisions (§§ 1858.6, 1861.09); and a judicial proceeding by the Commissioner
to enforce collection of a monetary penalty (§ 1859.1). Chapter 9 establishes only administrative
proceedings and judicial proceedings to review those administrative decisions or enforce a
monetary penalty. Apart from the possibility that another part of section 1861.10, subdivision (a)
itself creates a private right of action based on a violation of section 1861.02, we conclude that
chapter 9 does not permit or establish a judicial proceeding against an insurer based on a violation
of section 1861.02, and that the first clause of section 1861.10, subdivision (a) does not create a
private right of action based on a violation of section 1861.02.


The authority provided by the first clause of section 1861.10, subdivision (a) for “[a]ny person” to
“initiate or intervene in” a proceeding is expressly limited to proceedings “permitted or established
pursuant to this chapter.” (Ibid.) That authority is limited to conferring standing to “[a]ny person” in
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a proceeding otherwise authorized by law. 9  The second and third clauses of the statute, in contrast,
do not specify the types of proceedings in which “[a]ny person may ... challenge any action of the
commissioner under this article, and enforce any provision of this article.” (Ibid.) The plaintiffs
construe the third clause, “enforce any provision of this article,” as providing independent authority
for “[a]ny person” to maintain a civil action to enforce any provision of article 10. In our view, the
plain language of the provision, liberally construed, does not justify such an expansive reading. A
more *855  reasonable construction of the express language of the statute is that both the **662
second and third clauses are subordinate to the first clause and are limited to the proceedings
referenced in the initial clause. We thus construe section 1861.10, subdivision (a) to mean that any
person may “challenge any action of the commissioner under this article” (ibid.) and “enforce any
provision of this article” (ibid.) only in a proceeding otherwise authorized by law and referenced
in the initial clause.


9 See footnote 8, ante.


Several additional considerations support this conclusion. First, the analyses and arguments in the
official ballot pamphlet did not indicate that Proposition 103 would create a private right of action.
Neither the analysis by the Legislative Analyst, the summary prepared by the Attorney General, nor
the arguments for or against the initiative so stated. The Legislative Analyst and Attorney General
both stated that the measure would increase administrative costs for the Department of Insurance,
but made no mention of an anticipated increase in court administrative costs in discussing the costs
to state and local governments, as would be expected if the initiative created a broad private right
of action. The text of the initiative together with the analyses and arguments in the ballot pamphlet
do not indicate that the voters intended to create a private right of action.


[5]  Second, Proposition 103 preserved and enhanced a comprehensive administrative scheme
regulating insurance rates. Insurance rates must be approved by the Commissioner prior to use,
and the Commissioner may conduct a public hearing on a rate change application (§§ 1861.01,
subd. (c); 1861.05, subds. (b) & (c).) The Commissioner must review and investigate a complaint
concerning a rate charged, rating plan, rating system, or underwriting rule, and may conduct a
public hearing. (§ 1858.) By entrusting complaints to the Commissioner in the first instance,
chapter 9 relies on the Commissioner's expertise in technical matters concerning insurance rates
and ensures uniform rate regulation. The Commissioner's decision is subject to judicial review,
including a decision not to hold a hearing. (§§ 1858.6, 1861.09.) Although the independent
judgment standard of review applies (§ 1858.6), the reviewing court ordinarily has the benefit
of both the Commissioner's fact finding and the application of the Commissioner's expertise on
technical matters. The voters are presumed to be aware of existing law (Horwich v. Superior
Court (1999) 21 Cal.4th 272, 283, 87 Cal.Rptr.2d 222, 980 P.2d 927), including the administrative
enforcement provisions. The provisions for enforcement by the Commissioner would serve little
purpose and the benefits of administrative review and enforcement could be thwarted if a plaintiff



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS1861.10&originatingDoc=I30593388b47011da8cccb4c14e983401&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999185688&pubNum=661&originatingDoc=I30593388b47011da8cccb4c14e983401&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999185688&pubNum=661&originatingDoc=I30593388b47011da8cccb4c14e983401&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Farmers Ins. Exchange v. Superior Court, 137 Cal.App.4th 842 (2006)
40 Cal.Rptr.3d 653, 06 Cal. Daily Op. Serv. 2251, 2006 Daily Journal D.A.R. 3167


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


could circumvent the administrative process in every case by filing directly in court. Although
the court could stay an action based on the primary jurisdiction doctrine (Farmers Ins. Exchange
v. Superior Court (1992) 2 Cal.4th 377, 396–400, 6 Cal.Rptr.2d 487, 826 P.2d 730 (Farmers )),
it seems unlikely that the voters intended to require that exercise. Absent a more *856  explicit
indication that the electorate intended to create a private right of action, we would not conclude
that the electorate so intended.


Third, section 1860.02 (quoted in full in fn. 7 ante ) states, “The administration and enforcement
of this chapter is governed solely by the provisions of this chapter.” In light of section 1860.02,
the absence of any reference in chapter 9 to the means to “enforce any provision of this article” (§
1861.10, subd. (a)) apart from the expressly specified administrative proceedings and judicial
proceedings to review those administrative proceedings or enforce a monetary penalty, and
indirectly **663  through laws applicable to other businesses (§ 1861.03, subd. (a)), indicates
that the voters did not intend the quoted language in section 1861.10, subdivision (a), to create a
private right of action.


Our conclusion is consistent with Farmers, supra, 2 Cal.4th at page 382, footnote 1, 6 Cal.Rptr.2d
487, 826 P.2d 730, in which our Supreme Court stated, albeit in dictum, that claims for violations of
sections 1861.02 and 1861.05 were within the exclusive jurisdiction of the Commissioner and did
not support a direct private right of action. In that case, the trial court sustained a demurrer to the
count for violations of sections 1861.02 and 1861.05 based on the failure to exhaust administrative
remedies. (Farmers, supra, at p. 382, 6 Cal.Rptr.2d 487, 826 P.2d 730.) The Supreme Court
stated, with regard to the trial court's conclusion: “This conclusion appears correct. Pursuant
to the Insurance Code, the People's claims under that code are exclusively the province of the
Insurance Commissioner. (§ 1860.2 [‘The ... enforcement of this chapter shall be governed solely
by the provisions of this chapter.’]; § 1858 et seq. [setting out procedures for administrative
determination of rate and rate-making issues].) Judicial review is of course available to challenge
those administrative determinations (see §§ 1858.6, 1861.09), but such review may be obtained
only after the available administrative procedures have been invoked and exhausted.” (Farmers,
supra, at p. 382, fn. 1, 6 Cal.Rptr.2d 487, 826 P.2d 730.)


Donabedian, supra, 116 Cal.App.4th 968, 11 Cal.Rptr.3d 45, is not on point. The plaintiff in
that case alleged that the insurer's consideration of the absence of prior insurance in determining
eligibility for a Good Driver Discount, rates, and insurability was an unfair business practice.
The plaintiff did not allege a direct count for violation of section 1861.02, subdivision (c), as
the plaintiffs here allege, but only a count for violation of the unfair competition law based on
a violation of section 1861.02. (Donabedian, supra, at p. 974, 11 Cal.Rptr.3d 45.) The plaintiff
submitted the dispute to the Commissioner, who declined to exercise jurisdiction. (Id. at pp.
974–975, 11 Cal.Rptr.3d 45.) Donabedian held that the complaint stated a cause of action for
violation of the unfair competition law based on an illegal act or practice. (Id. at pp. 977, 987, 11
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Cal.Rptr.3d 45.) The court explained that the plain language of sections 1861.03, subdivision (a)
and 1861.10, subdivision (a) *857  compelled the conclusion that the defendant was subject to the
unfair competition law and that the plaintiff could enforce section 1861.02, subdivision (c) in an
unfair competition law proceeding. (Donabedian, supra, at p. 977, 11 Cal.Rptr.3d 45.) The court
explained further that the unfair competition law count was originally cognizable in the courts and
was not within the Commissioner's exclusive jurisdiction, citing Farmers, supra, 2 Cal.4th at page
391, 6 Cal.Rptr.2d 487, 826 P.2d 730, and that there was no basis to invoke the primary jurisdiction
doctrine after the Commissioner had declined to exercise jurisdiction. (Donabedian, supra, at pp.
986–987, 11 Cal.Rptr.3d 45.) Donabedian did not hold or imply that section 1861.10, subdivision
(a) provided an independent basis for a private right of action under either the unfair competition
law or section 1861.02, subdivision (c). Rather, Donabedian stands for the proposition that because
section 1861.03, subdivision (a) subjects insurers to the unfair competition law, a cause of action
under the unfair competition law is a “proceeding permitted ... pursuant to” chapter 9 within the
meaning of section 1861.10, subdivision (a).


Goehring v. Chapman University (2004) 121 Cal.App.4th 353, 17 Cal.Rptr.3d 39 (Goehring ) also
is distinguishable. It involved **664  Business and Professions Code section 6061, subdivision
(h), which states that an unaccredited law school “shall make a full refund of all fees paid by
students” in certain circumstances. Neither the statute nor regulations enacted pursuant to the
statute established an administrative procedure for refund claims. (Goehring, supra, at pp. 377–
378, 17 Cal.Rptr.3d 39.) Goehring held that the quoted statutory language made it clear that the
Legislature intended to allow students to make individual claims for refunds and “must have
intended to give them private rights of action to pursue such claims.” (Ibid.) Goehring construed
the statute in light of the absence of an administrative procedure for refund claims. Because chapter
9, in the case before us, provides a comprehensive administrative enforcement procedure providing
a strong indication that the voters did not intend to create a private right of action, Goehring is
not on point.


The plaintiffs cite an article by the author of Proposition 103 published in legal periodicals in
July 1988 stating that the initiative would “provide [ ] individual consumers with the absolute
right to go to the Department of Insurance or the courts should insurance companies fail to
comply with their responsibilities. If the Department of Insurance fails to respond effectively
to a consumer's complaint, consumers will not be locked out of the courts—unlike the present
situation.” (Rosenfield, Revolting the Insurance Crisis: The Voter Revolt Initiative, L.A. Daily
Journal & S.F. Banner Daily Journal (Jul. 15, 1988) Daily Journal Report, p. 6.) The plaintiffs also
cite a magazine article by the same author published 14 years after the November 1988 election. We
cannot presume that the electorate as a whole was aware of statements made in an article published
in legal periodicals before the election, or in a magazine article published after the election, or
that the voters intended the initiative to *858  effect a change in law that was not expressed or
strongly implied in either the text of the initiative or the analyses and arguments in the official
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ballot pamphlet. (Robert L. v. Superior Court, supra, 30 Cal.4th at p. 904, 135 Cal.Rptr.2d 30,
69 P.3d 951.) 10


10 “This court has made it clear that the ‘motive or purpose of the drafters of a statute is not
relevant to its construction, absent reason to conclude that the body which adopted the statute
was aware of that purpose and believed the language of the proposal would accomplish it.
[Citations.] The opinion of drafters or legislators who sponsor an initiative is not relevant
since such opinion does not represent the intent of the electorate and we cannot say with
assurance that the voters were aware of the drafters' intent. [Citations.]’ [Citation.].” (Robert
L. v. Superior Court, supra, 30 Cal.4th at p. 904, 135 Cal.Rptr.2d 30, 69 P.3d 951.)


The plaintiffs also argue that section 1861.10, subdivision (b) supports the conclusion that the
voters intended the third clause of subdivision (a) to create a private right of action. Subdivision
(b) states, “The commissioner or a court shall award reasonable advocacy and witness fees and
expenses to any person who demonstrates that (1) the person represents the interests of consumers,
and, (2) that he or she has made a substantial contribution to the adoption of any order, regulation
or decision by the commissioner or a court. Where such advocacy occurs in response to a rate
application, the award shall be paid by the applicant.” In our view, the court proceedings referenced
in subdivision (b) are court proceedings authorized elsewhere in chapter 9, including principally
proceedings for judicial review of administrative decisions. The language of subdivision (b) does
not support an inference that the voters intended subdivision (a) to authorize **665  judicial
proceedings apart from those authorized elsewhere in chapter 9.


[6]  The plaintiffs and the Department of Insurance argue that to construe the third clause of
section 1861.10, subdivision (a) as limited to the proceedings referenced in the first clause would
render the third clause mere surplusage because a party who is entitled to initiate or intervene
in a proceeding can assert any right or remedy cognizable in the proceeding. We need not
decide whether this is true as a general legal proposition or whether the first clause encompasses
enforcement of all the provisions of article 10, because we conclude that the third clause clarifies
and emphasizes that a party to a proceeding referenced in the first clause can enforce any provision
of article 10 in the proceeding. A statute may clarify and emphasize a point notwithstanding the
rule against surplusage. (State Farm Mutual Automobile Ins. Co. v. Garamendi, supra, 32 Cal.4th
at pp. 1044–1046, 12 Cal.Rptr.3d 343, 88 P.3d 71.) If a statutory provision viewed in context is not
ambiguous, as here, the rule against surplusage is not controlling. (Id. at p. 1046, 12 Cal.Rptr.3d
343, 88 P.3d 71; Santa Clara County Local Transportation Authority v. Guardino (1995) 11 Cal.4th
220, 234–235, 45 Cal.Rptr.2d 207, 902 P.2d 225.)


[7]  [8]  Finally, the construction of section 1861.10, subdivision (a) asserted by the Department
of Insurance as amicus curiae in this proceeding is entitled *859  to no deference. Whether a
statutory interpretation by an administrative agency is entitled to judicial deference, and the weight
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due to the agency's interpretation, “turns on a legally informed, commonsense assessment of [its]
contextual merit.” (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1,
12, 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) The two categories of factors to consider are those
indicating that the agency has an interpretive advantage over the courts and those indicating that
the agency's interpretation is probably correct. (Id. at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)
An agency has an interpretive advantage with respect to matters within the agency's expertise
and technical knowledge. (Ibid.) Factors indicating that an agency's interpretation is likely to be
correct include careful consideration by senior agency officials, consistency in maintaining the
interpretation, adoption of the interpretation contemporaneously with the legislative enactment
of the statute in question, and adoption of a formal interpretive rule under the Administrative
Procedures Act (Gov.Code, § 11340 et seq.). (Yamaha, supra, at pp. 12–13, 78 Cal.Rptr.2d 1, 960
P.2d 1031.) An agency's ad hoc assertion of a statutory interpretation in a particular matter or in
the course of litigation, on the other hand, does not engender the same degree of respect. (Culligan
Water Conditioning v. State Bd. of Equalization (1976) 17 Cal.3d 86, 93, 130 Cal.Rptr. 321, 550
P.2d 593; Citicorp North America, Inc. v. Franchise Tax Bd. (2000) 83 Cal.App.4th 1403, 1409,
100 Cal.Rptr.2d 509; see Yamaha, supra, at p. 9, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)


Whether section 1861.10, subdivision (a) creates a private right of action is not a technical question
concerning insurance rates within the expertise of the Department of Insurance, but a legal question
of the sort that ordinarily is the province of the courts in the first instance. There is no reason
to believe that the department can discern the voters' intent on this question any better than
the courts. Moreover, there is no indication that senior agency officials carefully considered the
interpretation asserted by the department in this proceeding or that the department has maintained
the interpretation consistently over time, adopted the **666  interpretation at the time of the
enactment of Proposition 103, or formally adopted the interpretation as a rule or regulation at
any time. Accordingly, although we have carefully considered the arguments of the Department
of Insurance as amicus curiae on behalf of the plaintiffs, as we have carefully considered the
arguments of the parties and the amicus curiae on behalf of the insurers, there is no reason to defer
to the Department of Insurance in this matter.


In light of this conclusion, we have no need to reach or discuss any of the other arguments raised
by the parties.


DISPOSITION


The insurers' petitions for writ of mandate are granted. Let a peremptory writ of mandate issue
directing the superior court to vacate its orders of *860  May 24, 2005 (LASC No. BC297437),
and June 15, 2005 (LASC No. BC266219), and enter a new order in each action granting judgment
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on the pleadings without leave to amend. The insurers are entitled to recover their costs in these
writ proceedings.


WE CONCUR: KLEIN, P.J., and ALDRICH, J.


All Citations


137 Cal.App.4th 842, 40 Cal.Rptr.3d 653, 06 Cal. Daily Op. Serv. 2251, 2006 Daily Journal D.A.R.
3167
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7 Cal.5th 133
Supreme Court of California.


FILMON.COM INC., Plaintiff and Appellant,
v.


DOUBLEVERIFY INC., Defendant and Respondent.


S244157
|


May 6, 2019


Synopsis
Background: Internet-based entertainment media provider brought action against company which
provides authentication services to online advertisers for trade libel, slander, and other business-
related torts, alleging it falsely classified provider's websites under the categories “Copyright
Infringement-File Sharing” and “Adult Content” in confidential reports to certain clients that
subsequently cancelled advertising agreements with media provider. Authentication company
filed anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) special motion to strike,
claiming the reports addressed issues of widespread public interest. The Superior Court, Los
Angeles County, No. BC561987, Terry A. Green, J., granted the motion, and media provider
appealed. The Court of Appeal, 13 Cal.App.5th 707, 221 Cal.Rptr.3d 539, affirmed. Media
provider's petition for review was granted.


[Holding:] The Supreme Court, Cuéllar, J., held that under anti-SLAPP statute's catchall provision,
courts must consider whether a statement contributes to or furthers the public conversation on
an issue of public interest, disapproving of Rezec v. Sony Pictures Entertainment, Inc., 116
Cal.App.4th 135, 10 Cal.Rptr.3d 333.


Reversed.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Special Motion to Strike.


West Headnotes (15)


[1] Pleading Frivolous pleading
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Anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) law was enacted to
protect nonprofit corporations and common citizens from large corporate entities and trade
associations in petitioning government. Cal. Civ. Proc. Code § 425.16.


4 Cases that cite this headnote


[2] Statutes Construction based on multiple factors
Courts interpret statutory language within its context, and in light of its structure,
analogous provisions, and any other appropriate indicia of its purpose.


4 Cases that cite this headnote


[3] Pleading Frivolous pleading
In articulating what constitutes a matter of public interest under the anti-Strategic
Lawsuit Against Public Participation (anti-SLAPP) statute, courts look to certain specific
considerations, such as whether the subject of the speech or activity was a person or entity
in the public eye or could affect large numbers of people beyond the direct participants,
and whether the activity occurred in the context of an ongoing controversy, dispute or
discussion, or affected a community in a manner similar to that of a governmental entity.
Cal. Civ. Proc. Code § 425.16.


27 Cases that cite this headnote


[4] Pleading Frivolous pleading
Contextual cues revealing a statement to be commercial in nature—whether it was private
or public, to whom it was said, and for what purpose—can bear on whether it was made in
furtherance of free speech in connection with a public issue under anti-Strategic Lawsuit
Against Public Participation (anti-SLAPP) statute. U.S. Const. Amend. 1; Cal. Civ. Proc.
Code § 425.16.


15 Cases that cite this headnote


[5] Pleading Application and proceedings thereon
Within the framework of anti-Strategic Lawsuit Against Public Participation (anti-SLAPP)
statute's catchall provision, a court must consider the context as well the content of a
statement in determining whether that statement furthers the exercise of constitutional
speech rights in connection with a matter of public interest. U.S. Const. Amend. 1; Cal.
Civ. Proc. Code § 425.16(e)(4).
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10 Cases that cite this headnote


[6] Pleading Application and proceedings thereon
Inquiry under anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) statute's
catchall provision calls for a two-part analysis rooted in the statute's purpose and
internal logic: first, courts ask what public issue or issue of public interest the speech in
question implicates—a question courts answer by looking to the content of the speech;
second, courts ask what functional relationship exists between the speech and the public
conversation about some matter of public interest. Cal. Civ. Proc. Code § 425.16(e)(4).


62 Cases that cite this headnote


[7] Evidence Legislative history
Evidence Judicial records in general
The Supreme Court would take judicial notice of certain court orders and legislative
history materials in anti-SLAPP dispute. Cal. Civ. Proc. Code § 425.16; Cal. Evid. Code
§§ 451, 452.


1 Case that cites this headnote


[8] Pleading Frivolous pleading
Nti-Strategic Lawsuit Against Public Participation (anti-SLAPP) statute's catchall
provision demands some degree of closeness between the challenged statements and the
asserted public interest. Cal. Civ. Proc. Code § 425.16(e)(4).


21 Cases that cite this headnote


[9] Pleading Frivolous pleading
For statement to fall under anti-Strategic Lawsuit Against Public Participation (anti-
SLAPP) statute's catchall provision, it is not enough that the statement refer to a subject
of widespread public interest; the statement must in some manner itself contribute to the
public debate. Cal. Civ. Proc. Code § 425.16(e)(4).


44 Cases that cite this headnote


[10] Pleading Frivolous pleading
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Whether a statement contributes to the public debate, so as to receive protection under anti-
Strategic Lawsuit Against Public Participation (anti-SLAPP) statute's catchall provision,
does not turn on a normative evaluation of the substance of the speech because courts
are not concerned with the social utility of the speech at issue, or the degree to which it
propelled the conversation in any particular direction; rather, courts examine whether a
defendant—through public or private speech or conduct—participated in, or furthered, the
discourse that makes an issue one of public interest. Cal. Civ. Proc. Code § 425.16(e)(4).


23 Cases that cite this headnote


[11] Statutes Statements of purpose, intent, or policy in general
Statutes Introductory statements;  preambles and prologues
A court's task when interpreting legislation is to effectuate the statutory purpose—and
statements of purpose in a statute's preamble can be illuminating, particularly if a statute
is ambiguous.


[12] Pleading Frivolous pleading
In analyzing anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) statute's
catchall provision, the focus of court inquiry must be on the specific nature of the speech,
rather than on any generalities that might be abstracted from it. Cal. Civ. Proc. Code §
425.16(e)(4).


4 Cases that cite this headnote


[13] Pleading Frivolous pleading
Whether speech has a commercial or promotional aspect is not dispositive of whether it
is made in connection with an issue of public interest so as to fall under anti-Strategic
Lawsuit Against Public Participation (anti-SLAPP) statute. Cal. Civ. Proc. Code § 425.16.


14 Cases that cite this headnote


[14] Pleading Frivolous pleading
The anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) statute protects
more than those activities which meet the lofty standard of pertaining to the heart of self-
government. Cal. Civ. Proc. Code § 425.16.


2 Cases that cite this headnote
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[15] Pleading Frivolous pleading
Nothing in the anti-Strategic Lawsuit Against Public Participation (anti-SLAPP) statute
elides the potential relevance of statement's commercial character in deciding whether
speech merits protection under statute's catchall provision; instead, courts must consider
whether a statement—including the identity of its speaker, for example, or the audience
sought—contributes to or furthers the public conversation on an issue of public interest
because it is by carefully observing this wedding of content and context that courts can
discern if conduct is in furtherance of free speech in connection with a public issue or
issue of public interest; disapproving of Rezec v. Sony Pictures Entertainment, Inc., 116
Cal.App.4th 135, 10 Cal.Rptr.3d 333. U.S. Const. Amend. 1; Cal. Civ. Proc. Code §
425.16(e)(4).


Witkin Library Reference: 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1029
[Action Did Not Arise From Protected Activity.]
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Opinion


CUÉLLAR, J.


***594  *139  The Legislature enacted Code of Civil Procedure section 425.16 to address so-
called strategic lawsuits against public participation (SLAPP). (Code Civ. Proc., § 425.16 [the anti-
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SLAPP statute].) 1  This anti-SLAPP statute makes available a special motion to strike meritless
claims early in litigation—but only if the claims arise from acts in furtherance of a person's “right
of petition or free speech under the United States Constitution or the California Constitution in
connection with a public issue.” (§ 425.16, subd. (b).) In a catchall provision relevant to this case,
the statute specifies *140  that such acts include “conduct in furtherance of the exercise of the
constitutional right of petition or the constitutional right of free speech in connection with a public
issue or an issue of public interest.” (§ 425.16, subd. (e)(4).) But nowhere does the statute further
define these terms.


1 All further undesignated statutory references are to the Code of Civil Procedure.


FilmOn.com Inc. (FilmOn) is a for-profit business entity that distributes web-based entertainment
programming. In this case, FilmOn sued DoubleVerify Inc. (DoubleVerify), another for-profit
business entity that offers online tracking, verification and “brand safety” services to Internet
advertisers. FilmOn alleged that DoubleVerify disparaged its digital distribution network in
confidential reports to DoubleVerify's paying clients. DoubleVerify responded by filing an anti-
SLAPP motion to strike.


We granted review to decide whether the commercial nature of a defendant's speech is relevant
in determining whether that speech merits protection under the catchall provision. To resolve this
question, we also clarify how the context of a statement more broadly—including the identity of
the speaker, the audience, and the purpose of the speech—informs the same analysis.


What we hold is that the context of a defendant's statement is relevant, though not dispositive, in
analyzing whether the statement was made “in furtherance of” free speech “in connection with” a
public issue. **1159  (§ 425.16, subd. (e)(4).) In an age of easy public access to previously private
information through social media and other means, context allows us to assess the functional
relationship between a statement and the issue of public interest on which it touches—deciding,
in the process, whether it merits protection under a statute designed to “encourage continued
participation in matters of public significance.” (§ 425.16, subd. (a).)


In giving effect to this statutory purpose, we find that DoubleVerify's reports—generated for
profit, exchanged confidentially, without being part of any attempt to participate in a larger
public discussion—do not qualify for anti-SLAPP protection under the catchall provision, even
where the topic discussed is, broadly speaking, one of public interest. This is not because
confidential statements made to serve business interests are categorically excluded from anti-
SLAPP protection. It is instead because DoubleVerify's reports are too tenuously tethered to the
issues of public interest they implicate, and too remotely connected to the public conversation
about those issues, to merit protection under the catchall provision.
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Because the Court of Appeal found DoubleVerify's reports protected under the anti-SLAPP statute,
and held that context is irrelevant to the anti-SLAPP analysis under section 425.16, subdivision
(e)(4), we reverse.


*141  I.


Internet use has become pervasive in less than a generation, and along with it, advertising
through online platforms. (See ***595  Interactive Advertising Bureau, IAB Internet Advertising
Revenue Report (May 2018) <https://www.iab.com/wp-content/uploads/2018/05/IAB-2017-Full-
Year-Internet-Advertising-Revenue-Report.REV2_.pdf> [as of May 2, 2019].) 2  To ensure their
advertising dollars are wisely spent and the ads are placed on sites with content appropriate for
their target customers, businesses monitor the websites on which they advertise or may wish
to advertise. One company offering such monitoring services—which include collecting and
packaging information about a website's content, viewers, and advertising practices—is defendant
DoubleVerify.


2 All Internet citations in this opinion are archived by year, docket number, and case name at
http://www.courts.ca.gov/38324.htm.


For its large stable of clients, DoubleVerify gathers and provides information about the websites
on which the clients are interested in advertising. The businesses pay for the reports and agree
to keep them confidential. In return, they receive from DoubleVerify information on the location
of the website's viewers, whether a competitor advertises on the website, where the website
displays advertisements, how long the advertisements are shown, and—crucial to this litigation—
a description of the website's content. Such a description comes in the form of a “tag” or “label
classifying the website's content.” (FilmOn.com v. DoubleVerify, Inc. (2017) 13 Cal.App.5th 707,
712, 221 Cal.Rptr.3d 539 (FilmOn ).) For instance, DoubleVerify may tag a website as containing
“Adult Content,” which it then defines, in a glossary included in the report, as “ ‘ “[m]ature topics
which are inappropriate viewing for children including explicit language, content, sounds and
themes.” ’ ” (Ibid.) Similarly, DoubleVerify also has a “Copyright Infringement: Streaming or File
Sharing” tag, defined as “ ‘ “Sites, presently or historically, associated with access to or distribution
of copyrighted material without appropriate controls, licensing, or permission; including but not
limited to, sites electronically streaming or allowing user file sharing of such material.” ’ ” (Ibid.)


Some of the websites DoubleVerify labeled as containing “Adult Content” or “Copyright
Infringement” material belonged to plaintiff FilmOn. FilmOn provides entertainment content
on the Web, including “hundreds of televisions channels, premium movie channels, pay-per-
view channels and over 45,000 video-on-demand titles.” (FilmOn, supra, 13 Cal.App.5th at p.
712, 221 Cal.Rptr.3d 539.) FilmOn brought this lawsuit against DoubleVerify after DoubleVerify
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allegedly distributed confidential reports to its clients “ ‘falsely classif[ying] the *142  FilmOn
Websites under the categories of “Copyright Infringement-File Sharing” and “Adult Content.” ’
” (Ibid.) FilmOn **1160  alleges that “as a direct result of [DoubleVerify's] false and disparaging
statements published in the [ ] Reports,” FilmOn incurred damages because “ad partners and
potential ad partners have refused to advertise through websites in FilmOn's network.” Claiming
that its websites neither engage in copyright infringement nor feature adult content, FilmOn
sued DoubleVerify for trade libel, tortious interference with contract, tortious interference with
prospective economic advantage, and violation of California's unfair competition law.


DoubleVerify responded by filing an anti-SLAPP motion. The trial court granted the motion, and
the Court of Appeal affirmed. The Court of Appeal agreed with the trial judge that DoubleVerify's
reports “concerned issues of interest to the public” because “the public ha[s] a demonstrable
***596  interest in knowing what content is available on the Internet, especially with respect
to adult content and the illegal distribution of copyrighted materials.” (FilmOn, supra, 13
Cal.App.5th at pp. 719, 714, 221 Cal.Rptr.3d 539.) To support its conclusion, the court analogized
DoubleVerify's confidential reports to ratings by the Motion Picture Association of America
(MPAA), writing, “the Motion Picture Association of America (MPAA) engages in conduct quite
similar to DoubleVerify's activities by rating movies concerning their level of adult content, and
the MPAA does so, because the public cares about the issue.” (Id. at p. 720, 221 Cal.Rptr.3d 539.)


As is relevant to our review, the court rejected the argument that DoubleVerify's reports, in fact,
are different from MPAA's ratings. (FilmOn, supra, 13 Cal.App.5th at p. 720, 221 Cal.Rptr.3d
539.) According to FilmOn, DoubleVerify's reports differ from the MPAA's film ratings because
the latter are made widely available to the public, while DoubleVerify's reports are delivered to
individual clients, and must be kept confidential. The court disagreed, stating its conclusion in
absolute terms: “it is irrelevant that DoubleVerify made its reports confidentially to its subscribers,”
since “[n]either the identity of the speaker nor the identity of the audience affects the content of
the communication, or whether that content concerns an issue of public interest.” (Id. at p. 723,
221 Cal.Rptr.3d 539.) So, “if an ‘R’ rating for adult content is a matter of ‘public interest’ when
communicated by the MPAA to the public at large, it remains a matter of public interest when
communicated by DoubleVerify in confidential reports to its clients. Likewise, if FilmOn's alleged
copyright infringement is an issue of public interest when reported by the press, it remains so when
included in DoubleVerify's confidential reports.” (Ibid.) In short, “[w]hether a statement concerns
an issue of public interest depends on the content of the statement,” and only that content, “not the
statement's speaker or audience.” (Id. at p. 722, 221 Cal.Rptr.3d 539.)


We granted review to decide if and how the context of a statement—including the identity of the
speaker, the audience, and the purpose of the *143  speech—informs a court's determination of
whether the statement was made “in furtherance of” free speech “in connection with” a public
issue. (§ 425.16, subd. (e)(4).)
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II.


A.


[1] The anti-SLAPP law was enacted “to protect nonprofit corporations and common citizens
‘from large corporate entities and trade associations’ in petitioning government.” (USA Waste
of California, Inc. v. City of Irwindale (2010) 184 Cal.App.4th 53, 66, 108 Cal.Rptr.3d 466.)
Attempting to protect against “lawsuits brought primarily to chill” the exercise of speech and
petition rights, the Legislature embedded context into the statutory preamble, “declar[ing] that it
is in the public interest to encourage continued participation in matters of public significance.” (§
425.16, subd. (a).)


In the paradigmatic SLAPP suit, a well-funded developer limits free expression by imposing
litigation costs on citizens who protest, write letters, and distribute flyers in opposition to a local
project. (See Assem. Com. on Judiciary, Analysis of Sen. Bill No. 1296 (1997–1998 Reg. Sess.)
as amended June 23, 1997, pp. 2–3; Barker, **1161  Common-Law and Statutory Solutions to
the Problem of SLAPPs (1993) 26 Loyola L.A. L.Rev. 395, 396.) Identifying the problem as
one involving particular litigants, their motivations, and the effects of litigation, the Assembly
Committee on Judiciary ***597  observed that approximately 25 percent of SLAPP suits “relate
to development and zoning,” while 20 percent “arise out of complaints against public officials
and employees.” (Assem. Com. on Judiciary, Analysis of Sen. Bill. No. 1296, supra, at p. 3.)
The committee recognized that “such lawsuits are often pernicious, masquerading as standard
defamation and interference with prospective economic advantage litigation, while really brought
by well-heeled parties who can afford to misuse the civil justice system to chill the exercise of
free speech ... by the threat of impoverishing the other party.” (Ibid.) To curb what it took to be
the “disturbing increase” in such lawsuits (§ 425.16, subd. (a)), the Legislature shifted burdens
of proof and fees onto the lawsuit filer to “compensat[e] the prevailing defendant for the undue
burden of defending against litigation designed to chill the exercise of free speech and petition
rights.” (Barry v. State Bar of California (2017) 2 Cal.5th 318, 328, 212 Cal.Rptr.3d 124, 386
P.3d 788.)


Consistent with the statute's purpose, its text defines conduct in furtherance of the rights of petition
and free speech on a public issue not only by its content, but also by its location, its audience,
and its timing. (See *144  § 425.16, subd. (e)(1) [“before a legislative, executive, or judicial
proceeding”]; § 425.16, subd. (e)(2) [“in connection with an issue under consideration or review
by” a government entity]; § 425.16, subd. (e)(3) [“in a place open to the public or a public forum in
connection with an issue of public interest”].) Indeed, we have previously noted that the Legislature
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“ ‘equated a public issue with the authorized official proceeding to which it connects,’ ” effectively
defining the protected status of the statement by the context in which it was made. (Briggs v. Eden
Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1117, 81 Cal.Rptr.2d 471, 969 P.2d 564,
italics in original (Briggs ).)


[2] Admittedly, the catchall provision contains no similar contextual references to help courts
discern the type of conduct and speech to protect. (See § 425.16, subd. (e)(4) [“any other conduct
in furtherance of the exercise of the constitutional right ... of free speech in connection with a
public issue or an issue of public interest”].) But we interpret statutory language within its context,
and in light of its structure, analogous provisions, and any other appropriate indicia of its purpose.
(See Poole v. Orange County Fire Authority (2015) 61 Cal.4th 1378, 1385, 191 Cal.Rptr.3d 551,
354 P.3d 346 [reading the statutory language in the context of its neighboring provisions]; Lungren
v. Deukmejian (1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299 [“[T]he words must
be construed in context, and provisions relating to the same subject matter must be harmonized to
the extent possible.”].) Nothing in subdivision (e)(4) or other portions of the statute supports the
conclusion that subdivision (e)(4) is the only subdivision where contextual information is excluded
from consideration in discerning the type of conduct and speech worthy of procedural protection.


Indeed, that the language of the provision refers to “other conduct in furtherance” supports
the inference that this provision encompasses conduct and speech similar to what is referenced
in subdivision (e)(1) through (e)(3). (§ 425.16, subd. (e)(4), italics added; see International
Federation of Professional & Technical Engineers, Local 21, AFL-CIO v. Superior Court (2007)
42 Cal.4th 319, 342, 64 Cal.Rptr.3d 693, 165 P.3d 488 [explaining that where a statute lists a series
of specific categories followed by a catchall category, the catchall is “ ‘ “restricted to those things
that are similar to those which are enumerated specifically” ’ ”].)


***598  The reference to “any other conduct” in section 425.16, subdivision (e)(4) also
underscores its role as the “catchall” provision meant to round out the statutory safeguards for
constitutionally protected expression. (See, e.g., Lieberman v. KCOP Television, Inc. (2003) 110
Cal.App.4th 156, 164, 1 Cal.Rptr.3d 536 [observing that subdivision (e)(4) “provides a catchall”].)
In protecting “any other conduct” that meets the requirements laid out in its text (§ 425.16,
subd. (e)(4), italics added), subdivision (e)(4) proves both broader *145  in scope than the other
subdivisions, and less firmly anchored to any particular context. (See **1162  San Diegans for
Open Government v. San Diego State University Research Foundation (2017) 13 Cal.App.5th
76, 101, 218 Cal.Rptr.3d 160 (San Diegans ) [characterizing § 425.16, subdivision (e)(4) as “a
‘catchall’ that extends the anti-SLAPP statutes beyond actual instances of free speech to ‘all
conduct in furtherance of the exercise of the right of free speech in connection with a public
issue’ ”]; Collier v. Harris (2015) 240 Cal.App.4th 41, 51, 192 Cal.Rptr.3d 31 [same]; accord
Briggs, supra, 19 Cal.4th at p. 1122, 81 Cal.Rptr.2d 471, 969 P.2d 564 [stating that, in contrast
to subdivision (e)(3) and (4), the first two subparts in subdivision (e) provide “a bright-line
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‘official proceeding’ test”].) This provision consequently suggests that courts should engage in
a relatively careful analysis of whether a particular statement falls within the ambit of “other
conduct” encompassed by subdivision (e)(4).


It would be all but impossible, as part of such a careful analysis, to justify ignoring the ordinary
contextual cues affecting how people generally evaluate speech. Our courts have not ignored such
cues. (See San Diegans, supra, 13 Cal.App.5th at p. 106, 218 Cal.Rptr.3d 160 [the identity of
the actor matters; “[Defendant] [i]newsource is not a construction company. It is in the news
reporting business, and the contracts [San Diegans for Open Government] challenges shape the
way inewsource and KPBS gather, produce, and report the news”]; Mendoza v. ADP Screening
& Selection Services, Inc. (2010) 182 Cal.App.4th 1644, 1653, 107 Cal.Rptr.3d 294 (Mendoza
) [the audience of the speech (in this case, an employer) matters; “We are also swayed by the
public interest in safe workplaces, and in the liability which may attach to employers who fail
to investigate prospective employees where prudence justifies such an investigation. Thus, as a
foundational, broad-based proposition, we conclude that providing employment-screening reports
is a constitutionally founded, protected activity within the meaning of the anti-SLAPP statute”];
All One God Faith, Inc. v. Organic & Sustainable Industry Standards, Inc. (2010) 183 Cal.App.4th
1186, 1204, 107 Cal.Rptr.3d 861 (All One ) [the purpose of the speech matters; “The purpose of
the ‘ “OASIS Organic” seal’ is to promote the sale of the product to which it is affixed, not the
standard or its elements”].)


[3] Nor are contextual considerations relevant merely to some generalized evaluation implicit
in the analysis. In articulating what constitutes a matter of public interest, courts look to
certain specific considerations, such as whether the subject of the speech or activity “was
a person or entity in the public eye” or “could affect large numbers of people beyond the
direct participants” (Wilbanks v. Wolk (2004) 121 Cal.App.4th 883, 898, 17 Cal.Rptr.3d 497
(Wilbanks )); and whether the activity “occur[red] in the context of an ongoing controversy,
dispute or discussion” (Du Charme v. International Brotherhood of Electrical Workers (2003) 110
Cal.App.4th 107, 119, 1 Cal.Rptr.3d 501 (Du Charme )), or “affect[ed] a community in a manner
similar to *146  that of a governmental entity” ( ***599  Damon v. Ocean Hills Journalism Club
(2000) 85 Cal.App.4th 468, 479, 102 Cal.Rptr.2d 205).


The Court of Appeal's contrary position in this case is not supported by the cases on which it relied.
Leaning on Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 33 Cal.Rptr.3d 145
(Terry ) and Hecimovich v. Encinal School Parent Teacher Organization (2012) 203 Cal.App.4th
450, 137 Cal.Rptr.3d 455 (Hecimovich ), the appellate court held that “[n]either the identity of
the speaker nor the identity of the audience affects the content of the communication, or whether
that content concerns an issue of public interest.” (FilmOn, supra, 13 Cal.App.5th at p. 723,
221 Cal.Rptr.3d 539.) But those two decisions stand only for the proposition that section 425.16
could apply “to private communications concerning issues of public interest.” (Terry, supra, 131
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Cal.App.4th at p. 1546, 33 Cal.Rptr.3d 145; see also Hecimovich, supra, 203 Cal.App.4th at p. 465,
137 Cal.Rptr.3d 455 [“ ‘ “ ‘[T]he focus of the speaker's conduct should be the public interest....’
” [Citation.] Nevertheless, it may encompass activity between private people.’ ”].) Long before
Terry and Hecimovich, we held that section 425.16 may protect private events and conversations.
(Navellier v. Sletten (2002) 29 Cal.4th 82, 91, 124 Cal.Rptr.2d 530, 52 P.3d 703 [“When previously
construing the statute, however, we have declined **1163  to hold ‘that section 425.16 does not
apply to events that transpire between private individuals’ ....” quoting Briggs, supra, 19 Cal. 4th
at p. 1116, 81 Cal.Rptr.2d 471, 969 P.2d 564].) But we have never suggested quite a different
proposition: that it will never matter whether the conversations were private or widely broadcasted
and received, and for what purpose.


Indeed, those contextual factors mattered in both Terry and Hecimovich. In Terry, the court
considered that the speakers were church leaders attempting to protect children in the church's
youth groups, as evidenced by the fact that “the matter was referred to the Davis Police Department
for investigation.” (Terry, supra, 131 Cal.App.4th at p. 1547, 33 Cal.Rptr.3d 145; id. at p. 1548, 33
Cal.Rptr.3d 145.) In Hecimovich, too, the court highlighted the relationship between the speech, the
speaker, and the audience. (Hecimovich, supra, 203 Cal.App.4th at pp. 465–466, 137 Cal.Rptr.3d
455 [emphasizing that “communications in issue here concern the well-being of young children
in an afterschool sports program, as discussed between and among members of the PTO, parents
of the young team members, and league officials”].) The court below erred in using these cases to
constrain its inquiry to the content of DoubleVerify's speech, deracinated of context.


B.


DoubleVerify concedes that section 425.16 invites courts to consider the context in which
statements were made. But it argues that one kind of contextual cue—commercial context—is
irrelevant except as specified in a neighboring provision, section 425.17, subdivision (c). We
disagree.


*147  Section 425.17, subdivision (c) categorically exempts certain expressive actions from the
scope of section 425.16. To fall within the scope of the exemption, the speaker must be “a person
primarily engaged in the business of selling or leasing goods or services” making “representations
of fact about that person's or a business competitor's business operations, goods, or services” to
“an actual or potential buyer or customer, or a person likely to repeat the statement to, or otherwise
influence, an actual or potential buyer or customer” with “the purpose of obtaining approval for,
promoting, or securing sales ***600  or leases of, or commercial transactions in, the person's
goods or services, or the statement or conduct was made in the course of delivering the person's
goods or services.” 3  (§ 425.17, subd. (c).) So whether section 425.17, subdivision (c) exempts
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the speech depends not only on the content of that speech but also the identity of the speaker, the
intended audience, and the purpose of the statement.


3 In its entirety, section 425.17, subdivision (c), states: “Section 425.16 does not apply to any
cause of action brought against a person primarily engaged in the business of selling or
leasing goods or services, including, but not limited to, insurance, securities, or financial
instruments, arising from any statement or conduct by that person if both of the following
conditions exist:


(1) The statement or conduct consists of representations of fact about that person's
or a business competitor's business operations, goods, or services, that is made for
the purpose of obtaining approval for, promoting, or securing sales or leases of,
or commercial transactions in, the person's goods or services, or the statement or
conduct was made in the course of delivering the person's goods or services.


(2) The intended audience is an actual or potential buyer or customer, or a person
likely to repeat the statement to, or otherwise influence, an actual or potential buyer
or customer, or the statement or conduct arose out of or within the context of a
regulatory approval process, proceeding, or investigation, except where the statement
or conduct was made by a telephone corporation in the course of a proceeding before
the California Public Utilities Commission and is the subject of a lawsuit brought by
a competitor, notwithstanding that the conduct or statement concerns an important
public issue.”


Notice how the language of section 425.17, subdivision (c) and subsequent case law indicate
that the provision exempts “only a subset of commercial speech”—specifically, comparative
advertising. 4  ( **1164  All One, supra, 183 Cal.App.4th at p. 1217, 107 Cal.Rptr.3d 861; see
Simpson, supra, 49 Cal.4th at pp. 32–33, 109 Cal.Rptr.3d 329, 230 P.3d 1117 [quoting Mendoza,
supra, 182 Cal.App.4th at p. 1652, 107 Cal.Rptr.3d 294, for the notion that “ ‘the Legislature
appears to have enacted section 425.17, subdivision (c), for the purpose of exempting from the
reach of the anti-SLAPP statute cases *148  involving comparative advertising by businesses’
”].) So certain commercially oriented statements will fall outside the scope of section 425.17,
subdivision (c). (All One, supra, 183 Cal.App.4th at p. 1217, 107 Cal.Rptr.3d 861 [“the better
understanding of section 425.17, subdivision (c), is that all of the speech exempted from the anti-
SLAPP statute is commercial speech, but not all commercial speech is exempted thereunder”].)
Like all other statements that do not fall within the scope of an exemption, such statements are
eligible for anti-SLAPP protection under section 425.16. 5


4 The parties agree that DoubleVerify's reports to its clients are not exempted under section
425.17, subdivision (c), because DoubleVerify was not making representations about its own
business but FilmOn's, and DoubleVerify and FilmOn were not competitors. (See Simpson
Strong-Tie Co., Inc. v. Gore (2010) 49 Cal.4th 12, 32, 109 Cal.Rptr.3d 329, 230 P.3d 1117
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(Simpson ) [finding that § 425.17, subd. (c) did not apply when “ ‘the representation was not
“about” [defendant's] or a competitor's services or business operations’ ”]; Stewart v. Rolling
Stone LLC (2010) 181 Cal.App.4th 664, 676, 105 Cal.Rptr.3d 98 (Stewart ) [same].)


5 We disapprove Rezec v. Sony Pictures Entertainment, Inc. (2004) 116 Cal.App.4th 135, 10
Cal.Rptr.3d 333 to the extent it is inconsistent with this opinion.


DoubleVerify argues that considering commercial context under the catchall provision would
“render[ ] [s]ection 425.17(c) redundant and mere surplusage,” because it would involve importing
the analysis for the exemption into the analysis for the ***601  catchall provision. But the
Legislature's decision to explicitly require consideration of certain contextual factors—like
speaker, audience, and purpose—in defining the comparative advertising exception should not lead
us to decide these contextual factors are categorically excluded from consideration under section
425.16. When the statutory language and structure otherwise cut so sharply in favor of considering
context in applying the anti-SLAPP statute, we should not lightly assume that context may be
considered only under one subdivision merely because that subdivision explicitly mentions certain
contextual factors.


Nor does it seem the Legislature contemplated that outcome when it added section 425.17,
subdivision (c). Instead, the relevant legislative history included language observing how the
exception allowed certain lobbying activities and marketing to “be viewed in the context of
its offering, just as a speech by a person against the building of a waste facility in the
neighborhood.” (Sen. Judiciary Com., Analysis of Sen. Bill No. 515 (2003–2004 Reg. Sess.) as
amended May 1, 2003, pp. 9–10, italics added.) It noted that while the latter “can clearly be
seen to have been made in the context of exercising the person's constitutional right of speech,”
the “content and context of the former activities are clearly more in furtherance of business
considerations.” (Id. at p. 10.)


[4] We do not, as FilmOn urges, sort statements categorically into commercial or noncommercial
baskets in analyzing whether they are covered by the catchall provision. We merely conclude
that the very contextual cues revealing a statement to be “commercial” in nature—whether it was
private or public, to whom it was said, and for what purpose—can bear on whether it was made
in furtherance of free speech in connection with a public issue. (§ 425.16, subd. (e)(4).) In other
words, context matters under the catchall provision, and commercial context is no exception.


*149  III.


A.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022053311&pubNum=0004040&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.17&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021235293&pubNum=0004041&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&fi=co_pp_sp_4041_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_676 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021235293&pubNum=0004041&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&fi=co_pp_sp_4041_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_676 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021235293&pubNum=0004041&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004088435&pubNum=0007047&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004088435&pubNum=0007047&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.17&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.17&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Iba6261c0703811e9bd0ba8207862fe83&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 





FilmOn.com Inc. v. DoubleVerify Inc., 7 Cal.5th 133 (2019)
439 P.3d 1156, 246 Cal.Rptr.3d 591, 19 Cal. Daily Op. Serv. 4095...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


[5] So within the framework of section 425.16, subdivision (e)(4), a court must consider the
context as well the content of a statement in determining whether that statement furthers the
exercise of constitutional speech rights in connection with a matter of public interest. Having
established this principle, we now turn to analyzing how context should feature in a court's analysis
under the catchall provision, and to applying that framework to the facts of this case.


Our courts have ably distilled the characteristics of “a public issue or an issue of public interest.” (§
425.16, subd. (e)(4); see **1165  Rivero v. American Federation of State, County, and Municipal
Employees, AFL-CIO (2003) 105 Cal.App.4th 913, 919–924, 130 Cal.Rptr.2d 81 (Rivero )
[describing three non-exclusive categories of public interest]; Weinberg v. Feisel (2003) 110
Cal.App.4th 1122, 1132–1133, 2 Cal.Rptr.3d 385 (Weinberg ) [describing additional attributes of
protected conduct].) But they have struggled—understandably—to articulate the requisite nexus
between the challenged statements and the asserted issue of public interest—to give meaning, in
other words, to the “in connection with” requirement. (§ 425.16, subd. (e)(4).)


Most often, courts strive to discern what the challenged speech is really “about”—a narrow,
largely private dispute, for example, or the asserted issue of public interest. (See Bikkina v.
Mahadevan (2015) 241 Cal.App.4th 70, 85, 193 Cal.Rptr.3d 499 [defendant's speech was “about
falsified data and plagiarism in two scientific papers, ***602  not about global warming”]; World
Financial Group, Inc. v. HBW Ins. & Financial Services, Inc. (2009) 172 Cal.App.4th 1561,
1572, 92 Cal.Rptr.3d 227 [defendants' attempts to solicit competitor's agents and customers were
not “about” the public issues of “workforce mobility and free competition” or “the pursuit of
lawful employment”]; Mann v. Quality Old Time Service, Inc. (2004) 120 Cal.App.4th 90, 111,
15 Cal.Rptr.3d 215 [defendants' statements “were not about pollution or potential public health
and safety issues in general, but about [the plaintiffs'] specific business practices”].) This focus
on discerning a single topic of speech is less than satisfying; if the social media era has taught us
anything, it is that speech is rarely “about” any single issue.


[6] The inquiry under the catchall provision instead calls for a two-part analysis rooted in the
statute's purpose and internal logic. First, we ask what “public issue or [ ] issue of public interest”
the speech in question implicates—a question we answer by looking to the content of the speech.
(§ 425.16, subd. (e)(4).) Second, we ask what functional relationship exists *150  between the
speech and the public conversation about some matter of public interest. It is at the latter stage
that context proves useful.


The travails of the lower courts demonstrate that virtually always, defendants succeed in drawing
a line—however tenuous—connecting their speech to an abstract issue of public interest. (See
Consumer Justice Center v. Trimedica International, Inc. (2003) 107 Cal.App.4th 595, 601, 132
Cal.Rptr.2d 191 [defendants' advertisements of a breast enlargement product were not “about the
general topic of herbal supplements” but were instead “commercial speech about the specific
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properties and efficacy of a particular product”]; Rivero, supra, 105 Cal.App.4th at pp. 919, 924,
130 Cal.Rptr.2d 81 [rejecting union's argument that, in publishing statements heralding suspension
of a custodial supervisor, it was commenting on the abusive supervision of employees throughout
a publicly financed educational institution].)


[7] DoubleVerify is no exception. As it does now, DoubleVerify argued before the appellate court
that its reports “concerned” or “addressed” topics of widespread public interest: the presence
of adult content on the internet, generally, and the presence of copyright-infringing content
on FilmOn's websites, specifically. To support its argument that FilmOn's alleged copyright
infringement is a matter of public interest, DoubleVerify offered evidence that FilmOn has been
subject to media reports and litigation over its streaming model. 6  The Court of Appeal agreed,
finding that DoubleVerify's reports were made “in connection with” matters of public interest
because the company's tags “identif[ied]” content that fell within categories of broad public
interest. (FilmOn, supra, 13 Cal.App.5th at p. 720, 221 Cal.Rptr.3d 539.)


6 We grant DoubleVerify's requests for judicial notice of certain court orders and legislative
history materials. (Evid. Code, §§ 451–452.) The court orders were entered in cases brought
against FilmOn for copyright infringement, and the legislative history materials are of bills
relating to the enactment of sections 425.16 and 425.17, subdivision (c).


[8]  [9] But the catchall provision demands “some degree of closeness” between the challenged
statements and the asserted public interest. (Weinberg, supra, 110 Cal.App.4th at p. 1132, 2
Cal.Rptr.3d 385.) So even if adult content on the Internet and FilmOn's **1166  particular
streaming model are in fact issues of public interest, we agree with the court in Wilbanks that
“it is ***603  not enough that the statement refer to a subject of widespread public interest; the
statement must in some manner itself contribute to the public debate.” (Wilbanks, supra, 121
Cal.App.4th at p. 898, 17 Cal.Rptr.3d 497; see also Dyer v. Childress (2007) 147 Cal.App.4th
1273, 1280, 55 Cal.Rptr.3d 544 [“[t]he fact that ‘a broad and amorphous public interest’ can be
connected to a specific dispute” is not enough].)


[10] What it means to “contribute to the public debate” (Wilbanks, supra, 121 Cal.App.4th at p.
898, 17 Cal.Rptr.3d 497) will perhaps differ based on the state of public *151  discourse at a
given time, and the topic of contention. But ultimately, our inquiry does not turn on a normative
evaluation of the substance of the speech. We are not concerned with the social utility of the speech
at issue, or the degree to which it propelled the conversation in any particular direction; rather,
we examine whether a defendant—through public or private speech or conduct—participated in,
or furthered, the discourse that makes an issue one of public interest. (See All One, supra, 183
Cal.App.4th at pp. 1203–1204, 107 Cal.Rptr.3d 861 [finding the “OASIS Organic seal” did not
“contribute to a broader debate on the meaning of the term ‘organic’ ”]; Cross v. Cooper (2011)
197 Cal.App.4th 357, 375, 127 Cal.Rptr.3d 903 [finding the defendant's conduct “directly related”
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to an issue of public interest because it “served th[e] interests” of preventing child abuse and
protecting children].)


[11] Contrary to DoubleVerify's arguments, the Wilbanks rule adds no additional requirement
beyond those already in the catchall provision. It is instead a reasonable interpretation of the
provision's existing requirement that statements be made “in connection with” an issue of public
interest—an interpretation informed by the statutory purpose explicitly articulated in the preamble
to the anti-SLAPP statute. Section 425.16, subdivision (a) “declares that it is in the public interest
to encourage continued participation in matters of public significance.” Though we have cautioned
that statutory preambles do not impose substantive requirements (Briggs, supra, 19 Cal.4th at p.
1118, 81 Cal.Rptr.2d 471, 969 P.2d 564), our task when interpreting legislation is to effectuate
the statutory purpose—and “statements of purpose in a statute's preamble can be illuminating,”
particularly if a statute is ambiguous (Yeager v. Blue Cross of California (2009) 175 Cal.App.4th
1098, 1103, 96 Cal.Rptr.3d 723).


We adopted the same approach in Briggs, where we construed subdivision (e)(1) and (e)(2) of the
anti-SLAPP statute. (Briggs, supra, 19 Cal.4th at p. 1118, 81 Cal.Rptr.2d 471, 969 P.2d 564.) We
explained in Briggs that although the statutory preamble did not impose “an across-the-board ‘issue
of public interest’ pleading requirement,” we understood the Legislature to equate statements
made in certain official proceedings with matters of “public significance.” (Ibid. [“Any matter
pending before an official proceeding possesses some measure of ‘public significance’ owing
solely to the public nature of the proceeding....”].) Likewise, here, the preamble's reference to
“continued participation” in matters of public significance (§ 425.16, subd. (a)) adds no substantive
requirement to a defendant's burden to show conduct “in furtherance of” free speech “in connection
with a public issue or an issue of public interest” (§ 425.16, subd. (e)(4)). The two are instead
coextensive: a statement is made “in connection with” a public issue when it contributes to—that
is, “participat[es]” in or furthers—some public conversation on the issue. (See id., subd. (a).) But
the inquiry of whether a statement *152  contributes to the public debate is one a court can hardly
***604  undertake without incorporating considerations of context—including audience, speaker,
and purpose.


B.


When it declined to consider the context in which DoubleVerify made its statements, the Court
of Appeal overlooked critical details bearing on the court's scrutiny of the relationship between
speech and the matter of public interest with which it is assertedly “in connection.” (§ 425.16,
subd. (e)(4).) We examine those contextual details now, working **1167  within the two-part
framework we just described.
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DoubleVerify has identified the public issues or issues of public interest to which its reports and
their “tags” relate. It argues FilmOn is notorious for its long history of violating copyright laws,
and “FilmOn's CEO and billionaire owner, Mr. David, regularly injects himself in the public
spotlight to discuss himself, his companies, and the purported legality of FilmOn's services.” The
Court of Appeal, meanwhile, determined DoubleVerify's report “concerned an issue of public
interest” because “the presence of adult content on the Internet generally, as well as copyright
infringing content on FilmOn's websites specifically, has been the subject of numerous press
reports, regulatory actions, and federal lawsuits.” (FilmOn, supra, 13 Cal.App.5th at p. 720, 221
Cal.Rptr.3d 539.) It also concluded DoubleVerify's reports were related to “the public debate over
legislation to curb children's exposure to adult and sexually explicit media content.” (Ibid.)


[12] It is true enough that the various actions of a prominent CEO, or the issue of children's
exposure to sexually explicit media content—in the abstract—seem to qualify as issues of public
interest under section 425.16, subdivision (e)(4). But even assuming so, the focus of our inquiry
must be on “the specific nature of the speech,” rather than on any “generalities that might
be abstracted from it.” (Commonwealth Energy Corp. v. Investor Data Exchange, Inc. (2003)
110 Cal.App.4th 26, 34, 1 Cal.Rptr.3d 390, italics omitted.) Defendants cannot merely offer a
“synecdoche theory” of public interest, defining their narrow dispute by its slight reference to the
broader public issue. (Ibid.)


So the second part of the test moves from a focus on identifying the relevant matters of public
interest to addressing the specific nature of defendants' speech and its relationship to the matters
of public interest. We cannot answer this second question simply by looking at the content of
the challenged statements—though no doubt in some cases that content will prove illuminating.
In this case, that content comprises three columns listing *153  various Internet domains and
subdomains, “[t]otal [impressions]” from viewers, and the thematic “[c]ategories” to which each
domain belongs, as defined by DoubleVerify. That DoubleVerify identifies FilmOn as falling
within certain categories, however, tells us nothing of how that identification relates to the issues
of copyright and adult content. We can answer that question only by looking at the broader context
in which DoubleVerify issued its reports, discerning through that context whether the company's
conduct qualifies for statutory protection by furthering the public conversation on an issue of public
interest. (See § 425.16, subd. (a) [declaring it is “in the public interest to encourage continued
participation in matters of public significance”]; Wilbanks, supra, 121 Cal.App.4th at p. 898,
17 Cal.Rptr.3d 497 [explaining that conduct must “contribute to the public debate” to warrant
protection under the catchall provision].)


It seems plain enough that DoubleVerify's reports did no such thing. DoubleVerify ***605  issues
its reports not to the wider public—who may well be interested in whether FilmOn hosts content
unsuitable for children or whether its streaming platform infringes copyright—but privately, to
a coterie of paying clients. Those clients, in turn, use the information DoubleVerify provides for
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their business purposes alone. The information never entered the public sphere, and the parties
never intended it to.


Yet no single element is dispositive—not DoubleVerify's for-profit status, or the confidentiality
of the reports, or the use to which its clients put its reports. Nor does the combination of these
contextual factors create a “commercial speech” category onto which we automatically map the
presence or absence of anti-SLAPP protections. Some commercially oriented speech will, in fact,
merit anti-SLAPP protection.


Consider, for example, Industrial Waste & Debris Box Service, Inc. v. Murphy (2016) 4
Cal.App.5th 1135, 1148, 208 Cal.Rptr.3d 853 (Industrial Waste ), in which the appellate
court found that a for-profit consultant's report fell within the ambit of the catchall provision.
“Commercial” though that report may have been, it analyzed public reports, landfill records,
and state agency data to conclude a client's competitor—the plaintiff **1168  waste hauler—
had overcalculated and misreported the rate at which it diverted waste for reuse, recycling, and
composting. (Id. at p. 1143, 208 Cal.Rptr.3d 853.) Following a rough approximation of the two-
part framework we outline here, the court decided first that “limited landfill capacity and the
environmental effects of waste disposal” are indeed issues of “significant interest” to the public
and municipal governments; and second, that the report “shed light on these subjects”—that
is, contributed to the issue of public interest—by deriving data from *154  public reports and
commenting on “whether and to what degree waste hauling companies in Sonoma County were
meeting government standards.” (Id. at pp. 1148–1149, 208 Cal.Rptr.3d 853.) These findings,
in turn, prompted the sanitation board to alter its contracts and policies. (Id. at p. 1144, 208
Cal.Rptr.3d 853.)


[13]  [14]  [15] It is in the extent of its contribution to, or participation in, the public discussion
that DoubleVerify's report diverges from the report at issue in Industrial Waste. As the court in that
case aptly noted, “[w]hether speech has a commercial or promotional aspect is not dispositive” of
whether it is made in connection with an issue of public interest. (Id. at p. 1150, 208 Cal.Rptr.3d
853.) After all, the anti-SLAPP statute protects more than those activities “ ‘which meet the lofty
standard of pertaining to the heart of self-government.’ ” (Briggs, supra, 19 Cal.4th at p. 1116, 81
Cal.Rptr.2d 471, 969 P.2d 564, quoting Braun v. Chronicle Publishing Co. (1997) 52 Cal.App.4th
1036, 1046–1047, 61 Cal.Rptr.2d 58.) But nothing in the statute or our precedent elides the
potential relevance of that commercial character in deciding whether speech merits protection
under the catchall provision. Instead, a court must consider whether a statement—including the
identity of its speaker, for example, or the audience sought—contributes to or furthers the public
conversation on an issue of public interest. It is by carefully observing this wedding of content
and context that we can discern if conduct is “in furtherance of” free speech “in connection with”
a public issue or issue of public interest. (§ 425.16, subd. (e)(4).) What this union of content and
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context lets us discern in this case is that DoubleVerify's report does not qualify for protection
under the catchall provision of the anti-SLAPP statute.


***606  IV.


The scenario before us involves two well-funded for-profit entities engaged in a private dispute
over one's characterization—in a confidential report—of the other's business practices. Because
our “primary goal is to determine and give effect to the underlying purpose of” the anti-SLAPP
statute (Goodman v. Lozano (2010) 47 Cal.4th 1327, 1332, 104 Cal.Rptr.3d 219, 223 P.3d 77),
this context matters. It allows courts to liberally extend the protection of the anti-SLAPP statute
where doing so would “encourage continued participation in matters of public significance,” but
withhold that protection otherwise. (§ 425.16, subd. (a).) And here, it allows us to discern what
content alone conveys less clearly: DoubleVerify did not issue its report in furtherance of free
speech “in connection with” an issue of public interest. (§ 425.16, subd. (e)(4).)


*155  Because the Court of Appeal held to the contrary, we reverse.


Chin, J., Corrigan, J., Liu, J., Kruger, J., and Groban, J., concurred.


All Citations


7 Cal.5th 133, 439 P.3d 1156, 246 Cal.Rptr.3d 591, 19 Cal. Daily Op. Serv. 4095, 2019 Daily
Journal D.A.R. 3835
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Synopsis
Longshoreman's action against owner of vessel and against fabricator of part of stevedore's skid
for injuries sustained when part broke. The United States District Court for the Southern District
of New York, David N. Edelstein, J., 117 F.Supp. 255, rendered judgment against fabricator
and dismissed complaint against shipowner, and plaintiff and fabricator appealed. The Court of
Appeals, Medina, Circuit Judge, held, inter alia, that evidence was sufficient to sustain findings
that fabricator had knowledge of purpose to which part was to be put and of danger to which human
life would be exposed if part proved defective, and that fabricator had been guilty of negligence
which was proximate cause of injury, even though accident did not occur until after 2 1/2 years of
apparently safe use and normally rough handling.


Judgments affirmed.


West Headnotes (10)


[1] Federal Courts Negligence, personal injuries, and death
In action in New York federal court for injuries sustained in New York, New York law
applied.


[2] Products Liability Miscellaneous machines, tools, and appliances



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954118164&pubNum=345&originatingDoc=I3a50da828e9c11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=I3a50da828e9c11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/170Bk3067(2)/View.html?docGuid=I3a50da828e9c11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/313A/View.html?docGuid=I3a50da828e9c11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/313Ak235/View.html?docGuid=I3a50da828e9c11d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Fredericks v. American Export Lines, 227 F.2d 450 (1955)
1956 A.M.C. 57


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


Products Liability Negligence
Products Liability Proximate Cause
In action by longshoreman against fabricator of component part of stevedore's skid
for injuries sustained when part broke, evidence was sufficient to sustain findings that
fabricator had knowledge of purpose to which part was to be put and of danger to which
human life would be exposed if part proved defective, and that fabricator had been guilty
of negligence which was proximate cause of injury, even though accident did not occur
until after 2½ years of apparently safe use and normally rough handling.


[3] Products Liability Lapse of time or change in condition
Under New York law, a manufacturer's liability for defective work is not dependent upon
immediacy in point of time between work and injury.


1 Case that cites this headnote


[4] Federal Civil Procedure Instructions after submission of case
District court had power suo motu to recall jury for further instructions.


2 Cases that cite this headnote


[5] Federal Civil Procedure Applicability to pleading and evidence
In action by longshoreman against manufacturer of component part of stevedore's skid
for injuries sustained when skid broke, instructions which trial judge gave upon recalling
jury for further instructions were not subject to claimed objection of eliminating issue of
proximate cause as one of the essential elements of longshoreman's case.


5 Cases that cite this headnote


[6] Negligence Effect of other causes on liability
Concurrent negligence of some third person will not absolve a defendant upon whom
liability is sought to be imposed for consequences of his own delict.


3 Cases that cite this headnote


[7] Negligence Particular cases
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That stevedore for whom fabricator made component part of stevedore's skid might have
been negligent in failing to discover defect in part did not absolve fabricator from liability
for injuries sustained by longshoreman when part broke.


1 Case that cites this headnote


[8] Shipping Appliances
Stevedore's skid, which was employed in unloading vessel, was not, even though one of
the things essential to unloading process, a part of vessel's plant or premises, and owner
of vessel was not liable to longshoreman for injuries sustained when skid broke.


6 Cases that cite this headnote


[9] Shipping Appliances
Warranty of seaworthiness did not extend to render owner of vessel liable to longshoreman
who was injured while standing on pier and as a result of failure of a defective appliance
located on pier and furnished by stevedore-subcontractor.


13 Cases that cite this headnote


[10] Federal Courts Torts
Tort law of state in which operative facts occurred and in which suit for personal injuries
was brought in federal court controls the rights and liabilities of the litigants.


Attorneys and Law Firms


*451  Sylvia Miller, New York City (Chester A. Hahn, New York City, of Counsel), for plaintiff-
appellee-appellant.


John J. Kirwan, New York City (Leo F. Hanan and Martin J. McHugh, New York City, of Counsel),
for defendant-appellee.


Hurley, Kearney, Lane & Mattison, Brooklyn, New York (Denis M. Hurley, George P. Lane and
William C. Mattison, Brooklyn, N.Y., of Counsel), for defendant-appellant S. J. Farrington Iron
Works, Inc.


Before CLARK, Chief Judge, and MEDINA and LUMBARD, Circuit Judges.
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Opinion


MEDINA, Circuit Judge.


Plaintiff was employed as a longshoreman on Pier 84 New York City, by the John W. McGrath
Corporation (McGrath), which was under contract to perform general stevedoring services for the
American Export Lines, Inc. (American), the lessee in possession of the pier. On April 13, 1951,
plaintiff was standing on a skid or platform, assisting in the transfer of cargo from a ship to the
upper story of the pier, when one of the iron supports on the skid broke, the skid gave way and
plaintiff was precipitated to the stringpiece of the pier below. To recover damages for the serious
injuries resulting from his fall, plaintiff brought this action, invoking the diversity jurisdiction
of the District Court, against American and the S. J. Farrington Iron Works, Inc. (Farrington).
Plaintiff appeals from the trial court's dismissal, at the end of his case, of the complaint against
American; defendant Farrington appeals from the judgment entered on the jury's verdict for the
plaintiff against Farrington. 117 F.Supp. 355.


Farrington's Appeal


The skid was the property of McGrath and was one of a type designed by a McGrath employee
along lines suggested by skids used by another stevedore. It consisted of wooden planks, reinforced
and bolted onto a bed of three iron plates, one at either end, and one in the center, each of which
was six inches wide and three-fourths of an inch thick. Laterally, on one side all three irons made
two right angle turns. The first turn was around the plank, marking one end of the bed; and the
second turn was away from, but level with the planks, forming metal extensions, which fitted into
and rested unfastened on the upper floor of the pier when the skid was in use. On the other side,
the center plate terminated with the planking of the skid. The two end plates bent up at right angles
to form pad eyes. When a loft skid is in use, two wire cables, one hooked into each pad eye, and
suspended from the uprights of the pier, on either side of the doorway or opening, provide support
for the skid. Loss of part of this support, when a pad eye broke off from the rest of the skid iron,
was the immediate cause of the accident.
[1]  The applicable law is that of New York, and in instructing the jury the Court correctly, it is
conceded, relied on that of cases beginning with MacPherson v. Buick, 217 N.Y. 382, 111 N.E.
1050, L.R.A.1916F, 696. The substance of the charge was that the jury was to return a verdict
for the plaintiff if they found, first, that a defectively fabricated skid iron was to Farrington's
knowledge reasonably certain to place life and limb in peril, second, that the broken skid iron had
in fact been negligently fabricated by Farrington, and, third, that Farrington's negligence was a
proximate cause of plaintiff's injury.


[2]  The broken skid iron was one of some seventy-five irons fabricated by Farrington on orders
placed by McGrath between 1945 and 1948. The break, in the expert opinion of one witness, might
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have started at the time of fabrication. In any event, it occurred because the concave surface of the
right angle between bed and pad eye was formed over too small a radius creating a ‘stress raiser’
or ‘localizer,’ an inherent weakness. This, the expert testified, had the effect *452  of increasing
indeterminably the stress put on the metal by any given load so that the metal would start to fail
under a small load. From this evidence the jury could have found negligence and proximate cause.
There was also evidence from which the jury could have deduced that Farrington had knowledge
of the purpose to which the iron was to be put and hence of the danger to which human life would
be exposed if the iron proved defective.


[3]  Farrington bases its first argument on the language of Judge Cardozo in MacPherson v. Buick.
‘The principle that the danger must be imminent does not change,’ which appears at page 291
of 217 N.Y. at page 1053 of 111 N.E., is interpreted by the defendant as a holding intended to
limit the liability of the manufacturer in terms of the period of time intervening between cause
and effect. MacPherson v. Buick, however, does not so hold, and immediacy in point of time is
not an indispensable element of the New York rule. A bomb is nonetheless deadly if it contains a
time mechanism. On the other hand, evidence of the passage of time, together with that of other
attendant circumstances, is admissible, in order that a jury may not be led astray. The mere passage
of time confers no immunity upon a negligent wrongdoer; but it has relevance to the likelihood,
depending upon the circumstances of a particular case, that deterioration due to use, perhaps
accelerated by misuse, will be mistaken by a jury for a defect due to negligent manufacture or
fabrication. On the evidence before us in this case, we cannot say the jury went beyond permissible
and rational inference in attributing the accident to Farrington's negligent fabrication of the skid
iron, which cracked and came apart, despite at least two and one-half years of apparently safe
use and normally rough handling. Davis v. Long Island R.R., 301 N.Y. 450, 453, 95 N.E.2d 700;
Newhall v. McCann, 267 N.Y. 394, 398, 196 N.E. 302; Hayes v. Thompson, Sup.Ct.1874, 2 Hun
518.


A brief discussion of another ground for reversal urged by Farrington will serve to bring into focus
what seems to have been one of Farrington's principal contentions at the trial, the particulars of
which will be referred to shortly.


The jury retired for their deliberations at 12:42 P.M. and at 3:45 P.M. requested further instructions,
which were given. At 5:40 P.M. the forelady sent a message to the effect that the jury were unable to
agree, but the trial judge requested them to make a further attempt to arrive at a verdict. Thereupon
the jury requested that certain exhibits be brought to the juryroom and about fifteen minutes later,
at 6:15 P.M., the trial judge, of his own motion and without further request from the jury or anyone
else, recalled the jury and proceeded further to clarify ‘some portions' of his charge. He said:
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‘The Court: Ladies and gentlemen, I have been troubled that some portions of my charge might
not have been as clear as they could have been, so I have attempted to rephrase, in the hope that
clarification will be served.


‘The issues for your consideration are actually few and relatively simple, and you may not consider
any other issues than the ones I submit for your consideration. You can't speculate. The Court
frames the issues, and those are the issues you will concern yourselves with.’


This introductory statement was followed by a paraphrase of what had already been said in the main
charge on the subject of what the law required to be shown by way of knowledge by Farrington
of the use which the skid iron ‘would be put to,’ in order to charge Farrington with a duty toward
plaintiff, followed by a few words to assist the jury in reaching a conclusion on the subject of
negligent fabrication.


It is claimed that it was error to emphasize these matters and that the effect of such supplemental
instructions was to eliminate the issue of proximate cause as *453  one of the essential elements
of plaintiff's case.
[4]  The notion that a trial judge lacks power suo motu to recall a jury for further instructions when
he thinks they are needed is indeed a startling proposition, reminiscent of the days of Jacksonian
democracy, when local judges in many states were shorn of some of their traditional and necessary
common law powers. Fortunately, no such shackles were put upon the federal judiciary. The trial
judge had undoubted power to do what he did here. Allis v. United States, 155 U.S. 117, 15 S.Ct.
36, 39 L.Ed. 91; Charlton v. Kelly, 9 Cir., 156 F. 433.


[5]  Moreover, we are confident that neither the trial judge nor the jury thought that any of the
issues submitted in the main charge were being taken from the jury.


Defendant Farrington, however, insists in its brief and on oral argument that there was intervening
negligence by McGrath and that the case against Farrington should have been dismissed or that
the jury should have been instructed that, if they found such intervening negligence by McGrath,
they should return a verdict in Farrington's favor.


While certain requests for instructions relative to the duty of McGrath to inspect the skid iron
would seem to have been properly denied on technical grounds, we will assume that the point is
properly raised by the objection noted just after the supplemental instructions above referred to
were given. At that time counsel for Farrington asserted that these instructions were erroneous in
that they ‘eliminated from the case any consideration * * * by the jury of any intervening act of
negligence, whether on the part of John W. McGrath Corporation or anyone else.’
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Plaintiff's expert witness testified that the crack in the skid iron, at the place where it sheared off
or broke at the time of the accident, was a progressive crack and must have had its inception a
considerable time before the final and complete severance. He also testified that the crack should
have been visible to the naked eye from the side, though not across the surface of the metal on the
inside of the right-angled bend. There was evidence that McGrath subjected all its equipment to
monthly inspection, but the crack was not observed, or reported.
[6]  It is elementary that the concurrent negligence of some third person will not absolve a
defendant upon whom liability is sought to be imposed for the consequences of his own delict.
Could the jury here, on the evidence before it, have properly found that the flow of causation,
arising from the negligent fabrication of the skid iron by Farrington, was broken by McGrath's
failure to discover the defect?


[7]  The point is not new, and many New York cases, decided after MacPherson v. Buick, have held
that the negligent manufacturer of an article which is dangerous to life and limb when put to the
use for which it was intended, may be liable, even though the negligence would have been without
harmful effect had an intervening purchaser diligently performed his duty to inspect. Rosebrock
v. General Electric, 236 N.Y. 227, 140 N.E. 571; see Sider v. General Electric Co., 4th Dept. 1922,
203 App.Div. 443, 197 N.Y.S. 98, affirmed 238 N.Y. 64, 143 N.E. 792; see Smith v. Peerless, 259
N.Y. 292, 181 N.E. 576. Legal scholars who have considered the question endorse the policy of
these cases. See 2 Restatement, Torts, Sec. 396 (Supp.1948); Prosser, Torts, § 84, at p. 504 (2d ed.
1955); Bohlen, Liability of Manufacturers, 45 Law Quarterly Rev. 343 (1929).


That the intervening purchaser will remain passive or otherwise fail to do what he ought to do to
prevent the course of events, is a reasonably foreseeable consequence of the original wrongdoing.
Moreover, this is not a distinction based upon mere passivity but rather upon whether or not
the ultimate fact or occurrence is reasonably foreseeable. This is a far cry from the doing of
something or the refraining from doing something constituting an improbable, independent, *454
intervening cause, which is a superseding cause and breaks the sequence. Perry v. Rochester Lime
Co., 219 N.Y. 60, 113 N.E. 529, L.R.A.1917B, 1058; Ford Motor Co. v. Wagoner, 1946, 183 Tenn.
392, 192 S.W.2d 840, 852, 164 A.L.R. 364; Prosser, Torts, § 49 (1941).


Plaintiff's Appeal Against American
[8]  Plaintiff's appeal must also fail, because his entire reasoning rests upon the untenable premise
that the skid was part of American's plant or premises. To prove this plaintiff devoted considerable
effort at the trial to eliciting testimony that cargo could not be safely transferred from aboard
ship to the upper story of the pier without the use of a skid. There was some testimony to the
contrary. But tools or equipment do not become part of a lessee's plant merely because such tools
or equipment are indispensable to the work that an independent contractor has agreed to perform.
See e.g., Broderick v. Cauldwell-Wingate Co., 301 N.Y. 182, 93 N.E.2d 629; Iacano v. Frank &
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Frank Contracting Co., 259 N.Y. 377, 182 N.E. 23; Hess v. Bernheimer, 219 N.Y. 415, 114 N.E.
808. In fact the skid was no more essential to the performance of stevedoring services than the
other equipment used by McGrath, such as ropes, pulleys and miscellaneous carrying and moving
facilities. Nor is there any dispute about the fact that McGrath was at all times the owner and in
exclusive possession and control of the skid.


In view of the foregoing, it requires no extended argument to demonstrate that Sections 2(13) and
200 of the New York Labor Law, McK.Consol.Laws, c. 31, can be of no avail to plaintiff.
[9]  Finally, while in recent years the warranty of seaworthiness has been held by the Supreme
Court to cover a pretty wide territory, Seas Shipping Co. v. Sieracki, 328 U.S. 85, 66 S.Ct. 872,
90 L.Ed. 1099; Pope & Talbot, Inc., v. Hawn, 346 U.S. 406, 74 S.Ct. 202, 98 L.Ed. 143; Alaska
Steamship Co. v. Petterson, 347 U.S. 396, 74 S.Ct. 601, 98 L.Ed. 798; Rogers v. United States
Lines, 347 U.S. 984, 74 S.Ct. 849, 98 L.Ed. 1120, nevertheless, here the injury was incurred by a
longshoreman standing on a pier, as a result of the failure of a defective appliance located on the
pier and furnished by a subcontractor. No decision so far has extended the sweeping protection of
the seaworthiness doctrine to this situation. No vessel was connected with the accident.


The judgments are affirmed.


All Citations


227 F.2d 450, 1956 A.M.C. 57


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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32 Cal.4th 1246
Supreme Court of California


Rosemarie GAVALDON et al., Plaintiff and Appellant,
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DAIMLERCHRYSLER CORPORATION, Defendant and Appellant.


No. S104477.
|


May 27, 2004.
|


As Modified June 23, 2004.


Synopsis
Background: Minivan purchaser brought breach of warranty action against minivan manufacturer,
claiming that extended service contract was express warranty which obligated manufacturer to
replace or make restitution for defective minivan under Song–Beverly Consumer Warranty Act.
The Superior Court, Orange County, No. 785866, Leonard H. McBride, J. Assigned, entered
judgment for purchaser. Manufacturer appealed. The Court of Appeal, O'Leary, J., reversed. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Moreno, J., held that:


[1] service contract was not express warranty within meaning of Act; disapproving Reveles v.
Toyota by the Bay, 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543, and


[2] Act did not otherwise authorize replacement/restitution remedy for breaches of service
contracts.


Court of Appeal judgment affirmed.


Opinion, 115 Cal.Rptr.2d 732, superseded.
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West Headnotes (4)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Language and history of Song–Beverly Consumer Warranty Act demonstrated legislative
intent that service contracts and express warranties be mutually exclusive, and thus
extended service contract on defective minivan was not express warranty within meaning
of Act, and manufacturer was not obligated under Act to replace or make restitution for
defective minivan; disapproving Reveles v. Toyota by the Bay, 57 Cal.App.4th 1139, 67
Cal.Rptr.2d 543. West's Ann.Cal.Civ.Code §§ 1791(o), 1791.2(a), 1793.2(d)(2), 1794.4(a),
1794.41(a)(3).


See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 310; Cal. Jur. 3d, Consumer
and Borrower Protection Laws, § 350; Annot., Validity, Construction and Effect of State
Motor Vehicle Warranty Legislation (Lemon Laws) (2001) 88 A.L.R.5th 301.


17 Cases that cite this headnote


[2] Antitrust and Trade Regulation Monetary Relief;  Damages
Antitrust and Trade Regulation Other Particular Remedies or Forms of Relief
Song–Beverly Consumer Warranty Act did not authorize replacement/restitution remedy
for breach of extended service contract on defective minivan, but limited such remedy to
breaches of express warranties. West's Ann.Cal.Civ.Code §§ 1793.2, 1794.


20 Cases that cite this headnote


[3] Appeal and Error Sufficiency of Presentation of Questions
Purchaser of defective minivan waived, for purposes of appeal, argument that she properly
revoked acceptance of vehicle, and so was entitled under Song–Beverly Consumer
Warranty Act to be reimbursed for vehicle; purchaser did not plead argument in complaint,
nor did she move to amend pleading, and presentation of argument was nothing more than
afterthought, as presented by purchaser's attorney during reply portion of closing argument
at trial. West's Ann.Cal.Civ.Code § 1793.2(d)(2); West's Ann.Cal.Com.Code §§ 2608(2),
2711.


7 Cases that cite this headnote
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[4] Appeal and Error Sufficiency of Presentation of Questions
Appeal and Error Damages or other relief
Purchaser of defective minivan waived, for purposes of appeal, argument that
manufacturer's alleged breach of service contract entitled her to damages based on
diminution in value of automobile; purchaser raised argument late in trial when it
became apparent that trial court was inclined to rule against her based on her primary
argument, which was that breach of service contract constituted breach of express
warranty under Song–Beverly Consumer Warranty Act, and she failed to raise diminution
of value argument in Court of Appeal. West's Ann.Cal.Civ.Code § 1794(b)(2); West's
Ann.Cal.Com.Code §§ 2714(2), 2719(2).
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Opinion


MORENO, J.


The Song–Beverly Consumer Warranty Act (hereafter sometimes the Act or the Song–Beverly
Act), Civil Code section 1791 et seq., 1  provides, in section 1793.2, subdivision (d)(2), that when a
manufacturer does not repair a motor vehicle to conform to an express warranty after “a reasonable
number of attempts,” the buyer may opt to ***795  have the item replaced, or may return the item
and obtain restitution for its cost (hereafter sometimes the replacement/restitution remedy). In the
present case, the trial court found that plaintiff Rosemarie Gavaldon's Dodge Caravan minivan
was substantially impaired because of a defective transmission that defendant DaimlerChrysler
Corporation and its representatives (hereafter DaimlerChrysler) had been unable to repair after
numerous attempts. The court found that the defect arose after the expiration of Gavaldon's 3–
year/36,000–mile warranty. Nonetheless, the court concluded that Gavaldon was entitled to section
1792.3, subdivision (d)'s replacement/restitution remedy because the transmission defect was
covered by Gavaldon's 7–year/70,000–mile service contract, and that, for purposes of the Song–
Beverly Act, a service contract was a type of express warranty. The trial court therefore awarded
Gavaldon the purchase price of the vehicle, minus the value attributed to its past use (see § 1792.3,
subd. (d)(2)(C)), for a total of $13,623.63, plus attorney fees provided under the Act. The Court
of Appeal disagreed and reversed the trial court's award. Gavaldon's petition for review calls on
us to decide whether a service contract is an express warranty **754  within the meaning of the
Act. We conclude that it is not.


1 All statutory citations are to this code unless otherwise indicated.


Gavaldon also contends that even if a service contract is not an express warranty, section 1794,
governing remedies available under the Act, authorizes the replacement/restitution remedy for
breaches of service contracts. As explained below, we conclude Gavaldon misreads the statute.
Gavaldon also contends that she may prevail on the theory that she properly revoked acceptance
of the vehicle, and is therefore authorized to be reimbursed for the vehicle under section 1794,
subdivision (b), which expressly incorporates *1251  various Commercial Code remedies into the
Act. We conclude the Court of Appeal is correct that she did not properly raise this issue below,
and we will not consider it here. We also conclude that Gavaldon did not properly raise in the Court
of Appeal the issue of whether the judgment in her favor could be sustained on the theory that
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DaimlerChrysler's breach of the service contract entitled her to damages based on the diminution
in the value of the automobile.


I. STATEMENT OF FACTS


The facts below are taken largely from the Court of Appeal opinion. Gavaldon bought her new
Dodge Caravan minivan in June 1993. The vehicle came with DaimlerChrysler's standard factory
warranty under which the owner could choose either a 3–year/36,000–mile basic warranty (the
3/36 warranty) or a 12–month/12,000–mile basic warranty plus a 7–year/70,000–mile power train
coverage. Gavaldon stipulated, and the trial court found, that the 3/36 warranty applied.


When Gavaldon purchased the minivan, she also purchased a service contract, issued by
DaimlerChrysler, for an additional $890. The service contract provided it was to “protect [the
buyer] against major repair bills should a component covered by the Plan fail in normal use.” The
stated coverage was: “The plan will pay the total cost (parts and labor) less a $25 deductible per
visit, to correct any of the following part failures, due to a defect in materials or workmanship,
not covered by the vehicle limited warranties.” Covered components included power train parts
such as the engine and transmission. The service contract advised the buyer that the vehicle
might also be covered by a manufacturer's limited warranty, that only vehicles covered by one of
DaimlerChrysler's standard limited warranties are eligible for the service contract, and that it did
not cover “[r]epair or replacement of any component covered by the vehicle's factory warranty
***796  or recall policies.” It provided that coverage for repairs would not start until the vehicle
limited warranties expired, and would end “7 years after the factory warranty start date or when
the vehicle has accumulated 70,000 total miles of service (whichever occurs first).” The service
contract warned the buyer, “Important! The maximum reimbursable amount should a covered
component fail will be the Total Cost of the Repairs Less the Deductible or, If Less, the Cash Value
of the Vehicle!”


After she had driven the minivan about 22,000 miles, Gavaldon began to notice the transmission
was “slipping.” Although she took the vehicle to the dealer for regular service at 25,854 miles,
30,868 miles and 34,467 miles, she made no mention of any transmission problems.


*1252  At 39,361 miles, and again at 43,686 miles, Gavaldon took the minivan to the dealer for
regular service and complained the transmission was shifting “hard” and getting stuck in gear. On
both occasions, the dealer investigated but found no problems.


At 44,346 miles, the vehicle's transmission became stuck in “limp-in mode” and was towed to
the dealership. In limp-in mode, the vehicle gets locked in second gear to protect the transmission
from further damage while permitting the car to be driven at a reduced speed to a repair facility.
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The transmission was removed, overhauled, and the torque converter replaced. The repairs were
covered by the service contract.


At 47,901 miles, Gavaldon took the minivan to the dealer, complaining it was stalling at stops and
surging as if running out of gas. The throttle position sensor, spark plug wires, and transmission
controller were replaced. These repairs were covered by the emissions systems warranty.


**755  At 48,644 miles, the vehicle was towed to the dealer because of overheating. The water
pump, water pump gasket, and a heater hose were replaced and the repairs were covered by
the service contract. Although the dealer records made no mention of complaints about the
transmission, Gavaldon testified the car was stuck in limp-in mode and she complained about the
transmission.


At 50,989 miles, Gavaldon brought the car in, complaining the transmission was slipping in and
out of limp-in mode. The solenoid pack, which controls the transmission's hydraulic fluid, was
replaced, as were a throttle positioning sensor and wiring harness.


At the same time in February 1997, Gavaldon wrote to the dealer, and then directly to
DaimlerChrysler, complaining of the vehicle's chronic transmission problems and asking that it be
repurchased or replaced. Her request was denied.


At 54,922 miles, Gavaldon brought the car to the dealer complaining about the transmission's
hard shifting and slipping. The dealer determined that the front and rear brakes were in disrepair,
that they had been worked on by another repair shop, and that it could not authorize its service
personnel to drive the vehicle without first repairing the brakes. Gavaldon did not authorize that
work. The dealer was unable to verify or diagnose the transmission complaint.


In July 1997, at 56,922 miles, the minivan again got stuck in limp-in mode and was towed to the
dealer. The transmission was completely replaced. The *1253  service contract covered the cost
of the repairs. This new transmission was itself replaced at 57,589 miles under a parts warranty
because it was leaking.


Gavaldon testified that these measures did not solve her transmission problem, and she continued
to experience hard shifting and slipping. She did not present the minivan for further repairs.
In October ***797  1997, she filed her complaint alleging DaimlerChrysler had breached its
obligations under section 1793.2, subdivision (d), by failing to promptly replace or repurchase the
minivan when it was unable to conform the vehicle to the applicable express warranties after a
reasonable number of attempts. She also alleged DaimlerChrysler breached the express warranty
under the Act and common law. Gavaldon alleged the vehicle was covered by the 3/36 warranty,
a defect arose while that express warranty was still in effect, and DaimlerChrysler breached the
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express warranty by failing to remedy the defect. At trial, Gavaldon was permitted to amend her
complaint to allege breach of the service contract as well.


A jury trial ended in a mistrial when the judge became ill. A second trial, this time a bench trial,
commenced. Before it began, the trial court ruled the service contract was not an express warranty
under the Song–Beverly Act.


On August 17, 1999, the court issued a tentative ruling in favor of DaimlerChrysler. It concluded
the minivan's transmission was defective, but that the defect arose after the applicable 3/36
warranty had expired. It concluded the service contract was not an express warranty. Thus, the
court stated, the “only remedy available to plaintiff[ ] is the repairs under the service agreement.”
A judgment for DaimlerChrysler was entered on August 24.


On September 10, Gavaldon filed a notice of intention to move for a new trial. At a hearing on
September 14, the court noted that its August 17 ruling was only a tentative ruling and it had now
reached a different conclusion about the nature of the service contract. The court stated the August
24 judgment had been entered by mistake; the court had not intended that a final judgment be
entered because it had not yet finished deciding the case; and vacated the August 24 judgment.


On September 15, the court issued a new tentative ruling in favor of Gavaldon. In response to
DaimlerChrysler's request, the court issued a formal statement of decision on October 6, which
included answers to questions posed by DaimlerChrysler. The court concluded that the service
contract constituted an express warranty, a conclusion it believed to be compelled by the holding
in Reveles v. Toyota by the Bay (1997) 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543 (Reveles ).
Given that conclusion, and given the trial **756  court's *1254  finding that “plaintiffs suffered
damages [from] having purchased an automobile that was substantially impaired,” the trial court
ruled that Gavaldon was entitled to the replacement/restitution remedy set forth in section 1793.2,
subdivision (d). The court concluded that DaimlerChrysler was entitled to an offset for the use of
the vehicle until the time Gavaldon first delivered it for correction, pursuant to section 1793.2,
subdivision (c), which it determined to be at 44,388 miles, when the transmission first became
stuck in limp-in mode. Further, the trial court found that Gavaldon was entitled to costs, including
attorney fees, but not to civil penalties. In response to the question “whether [Gavaldon] would
have the remedy under the Song–Beverly ... Act if the service contract purchased at additional cost
is not considered an express warranty under the [Act],” the trial court replied: “Not at the time
this decision was brought.”


A judgment awarding Gavaldon $13,612.63 (purchase price minus a deduction for actual use of the
vehicle) was entered on November 5, 1999. DaimlerChrysler appealed the November 5 judgment.
A postjudgment order awarded Gavaldon $75,000 in attorney fees and costs. DaimlerChrysler
appealed that order as well and the two appeals were consolidated.
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***798  The Court of Appeal reversed. After reviewing the statutory language and legislative
history of the Song–Beverly Act, it concluded that the service contract could not be considered an
express warranty under the Act. It further concluded that Reveles was distinguishable on various
grounds. It also rejected Gavaldon's contention that the judgment could be upheld on the alternative
ground that it was an appropriate award for breach of the service contract, holding that the trial
court had rejected that theory and sufficient evidence supported the trial court's ruling. The court
rejected as not properly raised below Gavaldon's further claim that she was entitled to the damages
award under a provision of the Commercial Code because she had revoked acceptance of the
vehicle. It also reversed Gavaldon's award of costs and attorney fees. We granted review.


II. DISCUSSION


A. Is a Service Contract an Express Warranty Within the Meaning of the Song–Beverly
Act?


[1]  The Song–Beverly Act, in section 1793.2, subdivision (d)(2), provides in pertinent part
that “[i]f the manufacturer or its representative in this state is unable to service or repair a new
motor vehicle ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer.... However, the buyer shall be free *1255  to elect restitution in
lieu of replacement, and in no event shall the buyer be required by the manufacturer to accept a
replacement vehicle.” Gavaldon argues that a service contract is an “express warranty” within the
meaning of that section and the Song–Beverly Act generally, and therefore she is entitled to the
replacement/restitution remedy, as the trial court concluded. DaimlerChrysler contends that the
Court of Appeal is correct in holding that a service contract is not an express warranty, and the
judgment cannot be sustained. We conclude that DaimlerChrysler is correct.


DaimlerChrysler essentially advances two arguments as to why a service contract cannot be
considered an express warranty: (1) a service contract, as defined by statute, does not fit the
statutory definition of “express warranty”; and (2) aside from the definitions, the terms “service
contract” and “express warranty” are used together in the statute in such a way as to make clear
that they are mutually exclusive terms. We find the second persuasive. The legislative history of
the Act provides additional support for DaimlerChrysler's interpretation.


1. The Definitions of “Express Warranty” and “Service Contract”
An express warranty under the Song–Beverly Act is defined in section 1791.2 in pertinent part
as follows: “(a) ... A written statement arising out of a sale to the consumer of a consumer good
pursuant to which the manufacturer, distributor, or retailer undertakes to preserve or maintain the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4be3000003be5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1791.2&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gavaldon v. DaimlerChrysler Corp., 32 Cal.4th 1246 (2004)
90 P.3d 752, 13 Cal.Rptr.3d 793, 04 Cal. Daily Op. Serv. 4583...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


utility or performance of the consumer good or provide **757  compensation if there is a failure in
utility or performance; ... [¶] ... [¶] (b) It is not necessary to the creation of an express warranty that
formal words such as ‘warrant’ or ‘guarantee’ be used, but if such words are used then an express
warranty is created. An affirmation merely of the value of the goods or a statement purporting to
be merely an opinion or commendation of the goods does not create a warranty. [¶] (c) Statements
or representations such as expressions of general policy concerning customer satisfaction which
are not subject to any limitation do not create an express warranty.”


Section 1791, subdivision (o) provides: “ ‘Service contract’ means a contract in ***799  writing
to perform, for an additional cost, over a fixed period of time or for a specified duration, services
relating to the maintenance, replacement, or repair of a consumer product, except that this term
does not include a policy of automobile insurance, as defined in Section 116 of the Insurance
Code.”


DaimlerChrysler argues that an express warranty “arises out of the sale of a consumer good” (see §
1791.2, subd. (a)) because “it is a representation *1256  integrally included in the purchase price; a
service contract does not because it offers additional performance purchased for ‘additional cost.’
” (See § 1791, subd. (o).) Moreover, it argues, section 1794.4 addresses the “sale of a service
contract,” implying that a service contract is sold separately from the consumer good, and therefore
cannot be said to “arise out of” the sale of the latter. Gavaldon points out, however, that the purchase
of her automobile and her service contract were part of the same transaction, concluded at the same
time, and therefore the service contract would be reasonably understood to “arise out of” the sale
of the automobile. (See Reveles, supra, 57 Cal.App.4th at pp. 1155–1156, 67 Cal.Rptr.2d 543.)


We need not decide which party has the better argument. As discussed below, another reason
supports the conclusion that DaimlerChrysler's position is correct.


2. The Use of the Terms Together in the Statute
The terms “service contract” and “express warranty” are used together in several sections of the
Song–Beverly Act in such a way as to indicate, DaimlerChrysler argues, that the Legislature
conceived of them as distinct entities. Section 1794.41, subdivision (a)(3), for example, provides:
“The [service] contract is applicable only to items, costs, and time periods not covered by the
express warranty. However, a service contract may run concurrently with or overlap an express
warranty if (A) the contract covers items or costs not covered by the express warranty or (B) the
contract provides relief to the purchaser not available under the express warranty, such as automatic
replacement of a product where the express warranty only provides for repair.” (Italics added.)


Section 1794.4, subdivision (a) provides that “Nothing in this chapter shall be construed to prevent
the sale of a service contract to the buyer in addition to, or in lieu of, an express warranty if
that contract fully and conspicuously discloses in simple and readily understood language the
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terms, conditions and exclusions of that contract....” (Italics added.) And section 1794, subdivision
(a) provides: “Any buyer of consumer goods who is damaged by a failure to comply with any
obligation under this chapter or under an implied or express warranty or service contract may
bring an action for the recovery of damages and other legal and equitable relief.” (Italics added.)


The above three statutes indicate that the Legislature not only conceived of service contracts as
distinct from express warranties, but intended the two categories to be mutually exclusive. Section
1794.41, subdivision (a)(3), does not permit a service contract to cover the same items as an
express warranty. Section 1794.4 specifies that service contracts are sold in *1257  addition to or
in lieu of express warranties. And section 1794 refers to express warranties and service contracts
in the alternative. If express warranties and service contracts were intended to overlap, then these
sections would have been phrased differently, by modifying the term “express warranty” to at
least leave open the possibility of overlap. For example, section 1794.4, subdivision (a) might
have read: “Nothing in this chapter shall be ***800  construed to prevent the **758  sale of a
service contract to the buyer in addition to, or in lieu of, an express warranty that is included in the
original price of the consumer good if that contract fully and conspicuously discloses in simple and
readily understood language the terms, conditions and exclusions that contract....” Without such a
modifier to the term “express warranty,” it is difficult to escape the inference that the Legislature
considered service contracts to be categorically distinct from express warranties.


The legislative history of the Song–Beverly Act supports this interpretation. As originally enacted,
the Song–Beverly Act's sole reference to service contracts was the provision in section 1794.4
allowing service contracts to be sold “in addition to or in lieu of” express warranties. (Stats.1970,
ch. 1333, § 1, p. 2482.) The Act was amended in 1971 to, among other things, specify in section
1791, subdivision (a), that the term “consumer goods” with which the Act was concerned signified
“new” goods. (Stats.1971, ch. 1523, § 2, p. 3001.) At the same time, section 1795.5 was added to
extend the Song–Beverly Act's application to used consumer goods sold with express warranties.
It provided that, notwithstanding the definition of consumer goods as new goods, the obligation
of a distributor or retail seller of used consumer goods in a sale in which an express warranty is
given “shall be the same as that imposed on the manufacturer under this chapter,” with certain
enumerated exceptions. (Stats.1971, ch. 523, § 17, p. 3008.)


In response to concerns about the prospective enactment of section 1795.5 from the Northern
California Motorcar Dealers Association, Inc., Senator Song's staff assured the association that
the proposed remedies with respect to express warranties on used vehicles would not apply to
used vehicles with service contracts. That response is perhaps the clearest window we have into
the Legislature's reason for distinguishing between a service contract and an express warranty. It
stated: “You may be correct that the distinction between a warranty and a service contract is purely
one of semantics, but such is often the most important kind. I believe the words ‘guarantee’ and
‘warranty’ possess a meaning that ‘service contract’ does not share. .... We think that an ‘as is'
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sale, with or without a service contract, will better inform the public as to what they are actually
buying than a sale accompanied by the express *1258  warranties presently used in the used car
trade.” (Richard Thomsen, Admin. Asst. to Sen. Song, Letter to Wallace O'Connell, Apr. 16, 1971,
p. 2.) 2


2 Although in subsequent years the Legislature enacted more protection for consumers who
purchased service contracts, there is no indication from subsequent amendments or their
legislative history that the Legislature ever sought to blur or abandon this distinction
between service contracts and express warranties. For example, in 1985, Assembly Bill
No. 2285 amended section 1794.4 and enacted section 1794.41 to add certain disclosure
and cancellation requirements for motor vehicle service contracts. Commenting on these
changes, an analysis by the Department of Consumer Affairs, included in Governor
Deukmejian's enrolled bill file, demonstrates that service contracts and express warranties
continued to be thought of separately: “Existing law regulates implied and express warranties
on consumer goods, including motor vehicles, sold in California. Existing law does not
specifically regulate service contracts on consumer goods, other than to require that all of
the terms and conditions be disclosed in the contract.” (Dept. of Consumer Affairs, Enrolled
Bill Rep. on Assem. Bill No. 225 (Sept. 20, 1985) p. 1.)


It is true that, functionally speaking, warranties and service contracts appear to have the same
purpose—to guarantee the repair or replacement of certain products or parts of products for a
specified period of time. But, as the above passage suggests, ***801  the Legislature apparently
conceived of an express warranty as being part of the purchase of a consumer product, and a
representation of the fitness of that product that has particular meaning for consumers. In contrast,
it apparently thought of the purchase of a service contract as distinct from the purchase of the
product, and not as a representation of fitness but only an agreement to provide repair services, a
kind of insurance. Hence, one difference between express warranties and service contracts is that
the latter is generally purchased “for an additional cost.” 3  (§ 1791, subd. (o).)


3 We say “generally” because the phrase “for an additional cost” was not part of the original
definition of “service contract,” and is set to be deleted from its future definition. When
section 1791, subdivision (o) was originally enacted in 1976, it did not contain the phrase
“for an additional cost.” (Stats.1976, ch. 416, § 1.5, p. 1068.) That phrase was only added in
1993. (Stats.1993, ch. 1265, § 12, p. 7419.) An amendment enacted in 2002, but not effective
until 2008, deletes the phrase. (Stats.2002, ch. 405, § 62.) It is unclear from the legislative
history why the phrase was added, and why it is to be deleted. In light of these amendments,
it may be the case that some instruments will be considered service contracts despite the
fact that they were not purchased for an additional cost. Nonetheless, the “additional cost”
factor appears to be an important, if not infallible, means of distinguishing between express
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warranties that are an integral part of the purchase of a product, and service contracts that
are not.


**759  In arguing that express warranties and service contracts do indeed overlap, Gavaldon points
to language in the definition of express warranty in section 1791.2 stating that “[i]t is not necessary
to the creation of an express warranty that formal words such as ‘warranty’ or ‘guarantee’ be used,
but if such words are used then an express warranty is created.” Therefore, a service contract that
is denominated an “extended warranty,” as service contracts are sometimes called, will also be an
express warranty under section 1791.2, and therefore subject to the replacement/restitution remedy.


*1259  This argument does not assist Gavaldon. As discussed above, the Legislature apparently
believed that the terms “warrant” or “guarantee” had particular significance to consumers. And
because the Legislature generally conceived of service contracts and extended warranties as falling
into distinct categories, it also provided that a manufacturer that confused those categories by
labeling service contracts as warranties should assume the obligations imposed on manufacturers
that issued express warranties. DaimlerChrysler did not so label its service contract in the present
case.


Gavaldon also argues that sections 1794.4 and 1794.41 are antifraud provisions, designed to
protect a consumer who pays for an express warranty, as part of the price of the vehicle or other
consumer good, from paying extra for a service contract that partly provides the same coverage
as the warranty. Assuming she is correct, such purpose is nonetheless wholly consistent with the
Legislature's view that service contract and express warranty should be considered distinct entities.


In sum, reading the various portions of the Act, together with relevant legislative history, it appears
that the Legislature thought of service contracts and express warranties as mutually exclusive
categories, except when the manufacturer chooses to use the terms “warrant” or “guarantee” in a
service contract. When, as here, the manufacturer has not used those terms in its service contract,
the breach of its service contract does not make it subject to the replacement/restitution remedy
reserved in section 1793.2, subdivision (d) for purchasers of motor vehicles sold with “express
warranties.”


***802  3. The Reveles Case
Gavaldon argues that the above conclusion conflicts with the Court of Appeal's holding in Reveles,
supra, 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543. The Court of Appeal in the present case usefully
summarized Reveles: “In that case, the plaintiff purchased a used vehicle from a dealership.
The sale was ‘as is,’ i.e., without an express warranty, so he also purchased a ‘vehicle service
agreement’ covering ‘repair of mechanical failures' of various parts for two years or 24,000
miles. Two months later, the front end of the car suddenly dropped, and the dealer's mechanic
told the plaintiff the vehicle had significant preexisting frame damage and could not be repaired.
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Nonetheless, the dealer refused the plaintiff's demand it replace the vehicle or refund his purchase
price, insisting repairs would be made.” ( [Reveles,] at p. 1145, 67 Cal.Rptr.2d 543.)


“The plaintiff sued the dealer for breach of contract, rescission and restitution, negligent and
intentional misrepresentation, breach of the Consumers Legal Remedies Act (§ 1750 et seq.) and
breach of the Song–Beverly Act. After rejecting the plaintiff's repeated offers to settle for $9,300,
on the *1260  morning of trial the dealer announced it would settle for that amount. The plaintiff
settled but reserved his right to move for attorney fees and costs to which he argued he was
entitled under various statutes, including the Song–Beverly Act. The trial court eventually found
the **760  plaintiff was the prevailing party and awarded him $19,000 in attorney fees, plus expert
witness fees and costs. (Reveles, supra, 57 Cal.App.4th at pp. 1146–1148, 67 Cal.Rptr.2d 543.)”


The Court of Appeal affirmed the award, concluding in part that the plaintiff was the prevailing
party under the Song–Beverly Act, and was therefore entitled to costs and attorney fees pursuant
to section 1794, subdivision (d). (Reveles, supra, 57 Cal.App.4th at pp. 1149, 1158, 67 Cal.Rptr.2d
543.) In so deciding, the court had to address the argument that the Act's remedies do not
apply to used vehicles sold “as is.” As discussed ante, the Act generally applies to the purchase
of “consumer goods” which are generally defined as being “new” goods. (§ 1791, subd. (a).)
Notwithstanding that definition, section 1795.5 provides, as noted ante, that the Act also applies
to “used consumer goods in a sale in which an express warranty is given.” The plaintiff's used car
was sold “as is,” but he had purchased a service contract. The court was faced with the issue of
whether that service contract was an express warranty, in which case the used car purchaser would
be afforded the Act's protection under section 1795.5.


In addressing the problem, the Reveles court reviewed the patchwork of relevant amendments to
the Act. As noted above, the Act as originally passed in 1970 hardly mentioned service contracts,
but subsequent amendments have increased protection for service contract purchasers. Section
1796.5, added in 1978, provides that any entity “which engages in the business of providing service
or repair to new or used consumer goods has a duty to the purchaser to perform those services in
a good and workmanlike manner.” (Stats.1978, ch. 991, § 13, p. 3066.)


Subdivision (b) of section 1794.4, added in 1988, states that “[e]xcept as otherwise expressly
provided in the service contract, every service contract shall obligate the service contract seller to
provide to the buyer of the product all of the services and functional parts that may be necessary
to maintain proper operation of the entire product under normal operation and service for the
duration of the service contract and without additional charge.” (Stats.1988, ch. 581, § 2, p. 2136,
as amended by Stats.1993, ch. 1265, § 13, pp. ***803  7422–7423, italics added.) Additionally,
section 1794.4, subdivision (c), added at the same time, requires the service contract to contain
substantial information, including a “step-by-step explanation of the procedure which the buyer
should follow in order to obtain performance of any obligation under the service contract....” (See
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§ 1794.4, subd. (c)(5); Stats.1988, ch. 581, § 2, p. 2137.) Subdivision (d) was also added to
section 1794.4, providing: *1261  “Subdivisions (b) and (c) of this section are applicable to service
contracts on new or used home appliances and home electronic products entered into on or after
July 1, 1989. They are applicable to service contracts on all other new or used products entered
into on and after July 1, 1991.” (Stats.1988, ch. 581, § 2, p. 2137, as amended by Stats.1990, ch.
127, § 1, p. 1141, italics added.)


Section 1794 was added in 1982, enumerating the remedies available to a consumer for breach of
the Act. It states in part: “Any buyer of consumer goods who is damaged by a failure to comply
with any obligation under this chapter or under an implied or express warranty or service contract
may bring an action for the recovery of damages and other legal and equitable relief.” (§ 1794,
subd. (a); Stats.1982, ch. 385, § 2, p. 1716, as amended by Stats.1987, ch. 1280, § 4, p. 4562,
italics added.)


The Reveles court therefore confronted an apparent statutory anomaly, in which, under sections
1794.4 and 1796.5, buyers of any service contract, for either a new or used good, were entitled to
the proper enforcement of the contract as well as various statutory protections, but the remedies
provided under the Act, in sections 1794, and 1795.5, seemed not to include remedies for breaches
of service contracts for used goods.


The Reveles court reasoned that “[i]f ‘express warranty’ under section 1795.5 is interpreted
to exclude the vehicle service agreement, Reveles has no Song–Beverly Act remedy for [the
dealership's] breach of sections 1794.4, subdivisions (b) and (d) and 1796.5, and they would thus
be rendered meaningless.” **761  (Reveles, supra, 57 Cal.App.4th at p. 1157, 67 Cal.Rptr.2d
543.) But the fact that equating “express warranty” and “service contract” would solve an apparent
statutory anomaly does not free us to so interpret the statute, when such interpretation would be at
variance with the statutory language and the legislative history reviewed above. Although we will
not interpret a statute literally if it leads to an absurd result, we cannot say that the statute's failure
to explicitly provide a remedy under the Act for breaches of service contracts on used vehicles is
an absurd result. We need not decide whether the result in Reveles—that attorney fees under the
Act may be awarded for breach of a service contract on a used vehicle—is correct under a different
rationale. But we disapprove of its conclusion that a service contract is a type of express warranty
under the Song–Beverly Act.


For all the above reasons, we conclude that the service contract in the present case, which was
sold for an additional cost and which does not use the words “warrant” or “guarantee,” is not an
express warranty for purposes of the Act.


*1262  B. Section 1794 Does Not Provide a Replacement/Restitution Remedy for Breach
of a Service Contract
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[2]  Gavaldon argues that even if we reject the argument that her service contract was an express
warranty, section 1794, which concerns consumer remedies under the Song–Beverly Act, makes
clear that the replacement/restitution remedy applies to a breach of a service contract as well as a
breach of an express warranty. We conclude that Gavaldon is incorrect.


***804  Section 1794 states in pertinent part that “(a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation under this chapter or under an implied or
express warranty or service contract may bring an action for the recovery of damages and other
legal and equitable relief. [¶] (b) The measure of the buyer's damages in an action under this section
shall include the rights of replacement or reimbursement as set forth in subdivision (d) of Section
1793.2.”


Gavaldon contends that subdivision (b) signifies that anyone injured under subdivision (a) may
obtain the replacement/restitution remedy. But the statute on its face does not so read. The right
to replacement or restitution is qualified by the phrase “as set forth in subdivision (d) of section
1793.2.” It is most reasonable to assume that this qualification means that the remedy is subject
to the provisions set forth in section 1793.2, subdivision (d) (section 1793.2(d)), otherwise the
reference to section 1793.2(d) would be superfluous. Gavaldon argues in effect that only some
of the provisions of section 1793.2(d) apply, but not the provision stating that the replacement/
restitution remedy is available only for breach of an express warranty. Gavaldon advances no
principled basis for incorporating into section 1794, subdivision (b) some of the provisions found
in section 1793.2(d) but not others.


Any ambiguity that might obscure this statutory language is dispelled by the relevant legislative
history. The current version of section 1794, subdivision (b) came into being in 1987, when
Assembly Bill No. 1367 (1987–1988 Reg. Sess.) (Assembly Bill No. 1367) amended the section
to include the current language providing that “[t]he measure of a buyer's damages under this
section shall include the rights of replacement or reimbursement as set forth in subdivision (d) of
section 1793.2.” (Stats.1987, ch. 1280, § 4, p. 4562.) An uncodified provision, section 2 of the
enactment, states that “the amendment of subdivision (b) of Section 1794 of the Civil Code ... does
not constitute a change in, but is declaratory of, existing law.” (Stats.1987, ch. 1280, § 9, p. 4567.)


The analysis by Senator Robbins, chairman of the Senate Insurance, Claims and Corporations
Committee, states that before the amendment, *1263  section 1794 did not “specifically mention
that the buyer has the specific remedy of replacement of the product or restitution for the product.
However, section 1793.2 of the Civil Code provides a replacement or restitution remedy for the
buyer under specified conditions.... This bill was spawned when an automobile manufacturer
in a court case argued (unsuccessfully) that the buyer can only sue for the remedy specifically
enumerated in section 1794 of the Civil Code, which does not include replacement **762  or
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restitution remedies.” (Sen. Insurance, Claims and Corporations Committee, Analysis of Assem.
Bill No. 1367, July 1, 1987.)


If Assembly Bill No. 1367 had been intended to extend the replacement/restitution remedies to
service contracts, that would have constituted a significant change in the law. The uncodified
section 9 of the 1987 enactment amending the Act and the legislative history recited above make
clear that no such change was contemplated. Rather, the amendment of section 1794, subdivision
(b) was intended to foreclose the then current argument that, because the replacement or restitution
obligation imposed on manufacturers for violation of express warranties in section 1792.3(d) was
not included in the remedies section of the Song–Beverly Act, section 1794, such remedy was
not available to consumers. Accordingly, the legislative history confirms that the only reasonable
reading of section 1794, subdivision (b) is ***805  that the replacement/restitution remedy applies
only if the conditions of section 1793.2(d) are met.


C. Alternative Theories of Recovery
[3]  In addition to the replacement/restitution remedy discussed above, section 1794 provides,
in subdivision (b)(1): “Where the buyer has rightfully rejected or justifiably revoked acceptance
of the goods or has exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the
Commercial Code shall apply.” Gavaldon claims that even if she is not entitled to restitution
pursuant to section 1793.2(d) or section 1794, subdivision (b), her $13,612.63 damages award is
nonetheless justified as a remedy for revoking acceptance of her automobile, pursuant to California
Uniform Commercial Code section 2711.


California Uniform Commercial Code section 2608 provides the grounds on which a buyer can
revoke acceptance of goods. It states in pertinent part: “(1) The buyer may revoke his acceptance
of a lot or commercial unit whose nonconformity substantially impairs its value to him if he has
accepted it [¶] (a) On the reasonable assumption that its nonconformity would be cured and it has
not been seasonably cured; or [¶] (b) Without discovery of such nonconformity if his acceptance
was reasonably induced either by the difficulty of discovery before acceptance or by the seller's
assurances. [¶] (2) Revocation of acceptance must occur within a reasonable time after the buyer
*1264  discovers or should have discovered the ground for it and before any substantial change in
condition of the goods which is not caused by their own defects. It is not effective until the buyer
notifies the seller of it.”


As can be readily observed, revocation of acceptance requires more and different actions of the
buyer than is required under section 1793.2(d). Whereas revocation of acceptance must take place
“within a reasonable time after the buyer discovers or should have discovered the ground for
it (Com.Code, § 2608, subd. (2)),” the replacement/restitution remedy under Civil Code section
1793.2(d) only requires that the defect or defects be covered by an express warranty and that there
be a failure to repair after a reasonable number of attempts. Revocation of acceptance must be done
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before “any substantial change in condition of the goods” (Com.Code, § 2608, subd. (2)), whereas
section 1793.2(d) has no such requirement. Therefore, a conclusion that a buyer is entitled to a
remedy under section 1793.2(d) is not necessarily a conclusion that he or she is entitled to revoke
acceptance of goods purchased and obtain the corresponding damages remedy.


As the Court of Appeal concluded, the revocation of acceptance theory was not presented at trial.
Although Gavaldon's attorney did briefly argue, during the reply portion of his closing argument
at trial, that a revocation of acceptance theory would apply, Gavaldon did not plead revocation of
acceptance, nor did she move to amend her pleading, and the presentation of that theory appears
to have been nothing more than an afterthought. We cannot say that Gavaldon properly raised the
theory below, especially given the considerable difference between that theory and her main theory
at trial, that she was entitled to a section 1793.2(d) replacement/restitution remedy. She may not
do so now on appeal. (See Gibson Properties Co. v. City of Oakland (1938) 12 Cal.2d 291, 299–
300, 83 P.2d 942 [plaintiff generally **763  may not raise on appeal theory of damages different
from theory at trial].)


[4]  Gavaldon also argues her damages award may be justified by the diminution in value of the
automobile as a result of DaimlerChrysler's breach of the service contract by its failure to repair
the automobile after a reasonable number of times. Civil Code section 1794, subdivision (b)(2)
provides that “[w]here the buyer has accepted ***806  the goods, Sections 2714 and 2715 of
the Commercial Code shall apply, and the measure of damages shall include the cost of repairs
necessary to make the goods conform.” Commercial Code section 2714, subdivision (2) provides
as follows: “The measure of damages for breach of warranty is the difference at the time and
place of acceptance between the value of the goods accepted and the value they would have had if
they had been as warranted, unless special circumstances show proximate damages of a different
amount.” Although DaimlerChrysler's service contract limited remedies to the cost of repairs or
*1265  replacement if less than the cost of repairs, Commercial Code section 2719, subdivision
(2) provides that alternative remedies may be sought if the remedy provided by contract “fail[s]
of its essential purpose.”


Gavaldon raised the diminution of value issue late in the trial when it became apparent that the
trial court was inclined to rule against her on the express warranty issue. Gavaldon did not raise
the diminution of value argument in the Court of Appeal, instead taking the position that breach of
the service contract should yield a refund of the service contract price, a position she did not take
at trial. The Court of Appeal briefly referred to the diminution of value issue in dicta. As a general
rule, we address only issues that have been raised in the Court of Appeal. (Cedars-Sinai Medical
Center v. Superior Court (1998) 18 Cal.4th 1, 6, 74 Cal.Rptr.2d 248, 954 P.2d 511.) Although
we sometimes depart from that rule, we decline to do so in this case, in which resolution of the
issue depends upon a developed evidentiary record and the issue was a subsidiary one scarcely
litigated at trial. (Cf. ibid. [court addresses question not raised below of whether to recognize tort
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of intentional first party spoliation of evidence when it is “an issue of law that does not turn on
the facts of this case”].)


III. DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, CHIN and BROWN, JJ.


All Citations


32 Cal.4th 1246, 90 P.3d 752, 13 Cal.Rptr.3d 793, 04 Cal. Daily Op. Serv. 4583, 04 Cal. Daily
Op. Serv. 5493


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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84 Cal.App.5th 127
Court of Appeal, Fourth District, Division 3, California.


GOLF & TENNIS PRO SHOP, INC., Petitioner,
v.


The SUPERIOR COURT OF ORANGE COUNTY, Respondent;
Steve Frye et al., Real Parties in Interest.


G060852
|


Filed October 17, 2022


Synopsis
Background: Male patrons brought action against golf store operator, alleging gender
discrimination based on women-only promotions offered in stores. The Superior Court, Orange
County, No. 30-2020-01167882, James J. Di Cesare, J., denied operator's motions to compel
further responses to interrogatories, and awarded monetary sanctions to patrons. Operator
petitioned for writ of mandate.


Holdings: The Court of Appeal, Bedsworth, J., held that:


[1] as a matter of first impression, 45-day time period to file a motion to compel further responses
to interrogatories does not begin to run upon service of combination of unverified factual responses
and objections, where the motion challenges only the objections;


[2] operator's notice of motion did not satisfy civil procedure code's requirements; and


[3] operator lacked substantial justification for motions, as would provide exception to monetary
sanctions.


Petition denied.


Procedural Posture(s): Petition for Writ of Mandate; Motion to Compel Discovery; Motion for
Sanctions (Discovery).
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West Headnotes (15)


[1] Mandamus Proceedings in civil actions in general
It is appropriate to review discovery orders via writ of mandate when the Court of Appeal
is presented with a question of first impression which is of general importance to the trial
courts and to the profession, and in conjunction with which general guidelines can be laid
down for future cases.


[2] Mandamus Proceedings in civil actions in general
Ordinarily the prerogative writ of mandate is not a favored method of obtaining review
of discovery orders, but it is appropriate where an abuse of discretion results in a denial
of discovery.


[3] Appeal and Error Discovery
Pretrial Procedure Discretion of court
Though broad, the trial court's discretion in discovery matters is not unlimited, and if
there is no legal justification for such exercise of discretion, it must be held that an abuse
occurred.


[4] Pretrial Procedure Order Compelling Answer
The 45-day time period to file a motion to compel further responses to interrogatories
does not begin to run upon service of a combination of unverified factual responses and
objections, where the motion challenges only the objections; verification of such a hybrid
of responses and objections is required before the time period begins to run. Cal. Civ. Proc.
Code §§ 2030.250(a), 2030.300(a, c).


[5] Statutes Language and intent, will, purpose, or policy
A statute's actual words are the most reliable indicator of legislative intent.


[6] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
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If a statute's actual words, when assigned their usual and ordinary meanings and construed
in context, are not ambiguous, courts presume the Legislature meant what it said, and the
statute's plain meaning governs.


[7] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute is ambiguous, i.e., it allows more than one reasonable
construction, courts may look to such aids as the legislative history of the measure and
maxims of statutory construction.


[8] Statutes Policy considerations;  public policy
Statutes Relation to plain, literal, or clear meaning;  ambiguity
In cases of uncertain meaning regarding statutory language, courts may consider the
consequences of a particular interpretation, including its impact on public policy.


[9] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Courts are not to construe statutes in isolation, but rather read every statute with reference
to the entire scheme of law of which it is part, so that the whole may be harmonized and
retain effectiveness.


[10] Pretrial Procedure Order Compelling Answer
Defendant golf store operator's notice of motion to compel further responses to
interrogatories did not satisfy civil procedure code's requirement of stating the grounds
upon which it would be made, and thus, the motion was ineffective, in plaintiff male
patron's action alleging gender discrimination based on women-only promotions offered
in stores; operator's notice merely satisfied the separate requirement of stating when the
motion would be made, without identifying the specific interrogatories that were at issue,
without citing statutory authority for the motion, and without attempting to state what
was insufficient about patron's responses to interrogatories. Cal. Civ. Proc. Code §§ 1010,
2030.300(a).
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[11] Motions Form and requisites
The requirement, that the notice of a motion must state when the motion will be made and
the grounds upon which it will be made, is for the benefit of the party upon whom the
notice is served, to make him or her aware of the issues to be raised in the motion. Cal.
Civ. Proc. Code § 1010.


[12] Motions Form and requisites
The purpose of the requirement, that the notice of a motion must state when the motion
will be made and the grounds upon which it will be made, is to cause the moving party
to sufficiently define the issues, for the information and attention of the adverse party and
the court. Cal. Civ. Proc. Code § 1010.


[13] Pretrial Procedure Order Compelling Answer
A meet and confer declaration must accompany the notice of a motion to compel further
responses to interrogatories. Cal. Civ. Proc. Code §§ 1010, 2016.040, 2030.300(b)(1).


[14] Pretrial Procedure Order Compelling Answer
The burden is on the losing party and/or its attorney to show circumstances that make it
unjust to impose sanctions on the party or attorney who is unsuccessful in either making
or opposing a motion to compel further responses to interrogatories. Cal. Civ. Proc. Code
§ 2030.300(d).


[15] Pretrial Procedure Order Compelling Answer
Fact that defendant golf store operator's motions to compel further responses to
interrogatories presented a question of first impression regarding 45-day time limit for
operator's notice of the motions did not constitute substantial justification for the motions,
as would provide exception to imposition of monetary sanctions arising from denial of
motions, in plaintiff male patrons' action alleging gender discrimination based on women-
only promotions offered in stores; apart from timeliness issue, motions were properly
denied because of operator's mistakes in failing to initiate a meet and confer attempt early
within 45-day period, which necessitated law and motion practice on rushed timeline,
and operator had chosen to file incomplete moving papers. Cal. Civ. Proc. Code §§ 1010,
2016.040, 2030.300(b)(1), (c).
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**227  Original proceedings; petition for a writ of peremptory mandate to challenge an order of
the Superior Court of Orange County, James Di Cesare, Judge. Petition denied. (Super. Ct. No.
30-2020-01167882)


Attorneys and Law Firms


Schumann Rosenberg & Arevalo, Eric Arevalo, Jeffrey P. Cunningham, Costa Mesa, and Viretha
R. Wright, for Petitioner.


Law Offices of Daniel J. Williams and Daniel J. Williams, San Diego, for Real Parties in Interest.


OPINION


BEDSWORTH, ACTING P. J.


*131  **228  INTRODUCTION


[1] It is appropriate to review discovery orders via writ of mandate when “we are presented with a
question of first impression which is of general importance to the trial courts and to the profession,
and in conjunction with which general guidelines can be laid down for future cases.” (Rudnick
v. Superior Court (1974) 11 Cal.3d 924, 928, 114 Cal.Rptr. 603, 523 P.2d 643.) Such a question
presents itself here – namely, does the 45-day time period to file a motion to compel further
responses to interrogatories begin to run upon service of a combination of unverified responses and
objections if the motion challenges only the objections? We answer this question in the negative,
and disagree with the trial court's analysis concluding otherwise. The most reasonable construction
of the applicable statutes seems to us to require verification of such a hybrid of responses and
objections before the time period begins to run. Nonetheless, for different reasons, we hold the
trial court did not abuse its discretion in denying petitioners' motions in this case.


FACTS


Petitioner is a corporate entity running golf establishments in the state of California. Real parties
in interest Steve Frye, George St. George, and *132  Andrew Layus have brought a number of
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gender discrimination claims against petitioner stemming from certain women-only promotions
offered in its stores.


Frye and St. George's Interrogatories


On January 4, 2021, petitioner's counsel electronically served Frye and St. George with special
interrogatories. The interrogatories were roughly the same questions for each plaintiff, seeking
information about visits they had made to petitioner's store locations and previous similar gender
discrimination lawsuits filed by them. On or about February 5, 2021, Frye and St. George
served unverified responses to the discovery, which consisted of both substantive responses and
objections. Petitioner's counsel did not receive verifications until March 17, 2021. 1


1 It is unclear why the verifications were not served with the responses, as Frye and St. George
appear to have executed them on February 5.


Petitioners took until late April 2021 to conduct a meet and confer with plaintiffs' counsel regarding
Frye and St. George's responses, and the parties engaged in some e-mail correspondence regarding
the substance of their objections. Petitioner's counsel sought an extension on a motion to compel
further responses to the interrogatories, but received no response to the request. Therefore, on May
5, 2021 2 , petitioner went forward and filed notice of **229  such a motion. But no memorandum
of points and authorities, declarations, or other supporting documentation was filed until August
23, 2021, 18 court days prior to the September 17, 2021 hearing date set for the motion.


2 The record shows petitioner's third-party electronic legal service provider submitted the
notice of motion to the trial court on May 4, 2021; petitioner e-mailed the document to
opposing counsel on May 4, 2021 as well. However, petitioner shows no evidence the
notice of motion was accepted by the trial court as filed on May 4, 2021. Rather, petitioner
received an e-mail from its third-party provider stating the electronic filing was “Under Court
Clerk Review” as of 5:38 p.m. on May 4, 2021, and another e-mail would be sent upon
completion of the review. Petitioner attaches no further e-mail from the trial court showing
this review was completed and the document officially confirmed filed on May 4, 2021. Such
a confirmation would have constituted evidence the document was actually filed on May 4,
2021. (See Cal. Rules of Court, rule 2.259, subd. (a)(2).) For this reason, we view May 5,
2021 as the actual filing date.


Layus' Interrogatory Responses
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Petitioner served Layus with a substantially similar set of interrogatories on February 19, 2021.
Layus served verified responses to the interrogatories on or about March 23, 2021. Again,
petitioner's counsel waited an inordinately long time to meet and confer regarding the responses
(until May 7, 2021) and *133  therefore had to seek an extension of its deadline to move to compel,
which apparently was not granted. Petitioner thus filed and served its notice of motion to compel
Layus to provide further responses to the interrogatories on May 11, 2021. No supporting papers
accompanied the notice. Petitioner finally filed them on August 23, 2021, as with the Frye/St.
George motion.


Motions to Compel Further Responses


To identify the disputed interrogatories and responses, Petitioner filed separate statements pursuant
to California Rules of Court, rule 3.1345, subdivision (a) with both motions. Those interrogatories
were numbers 9 through 14, and all of them sought information about lawsuits the plaintiffs had
filed claiming violations of certain civil rights statutes. Petitioner sought substantive responses to
these questions, and Plaintiffs objected to all of them based on privacy assertions.


In opposition to the motions, all three plaintiffs argued that they were untimely under Code of Civil
Procedure 3  section 2030.300, subdivision (c) and that the notices actually filed and served were
inadequate without supporting documentation. The trial court agreed and denied both motions as
untimely; it ordered sanctions against petitioner.


3 Subdivision (c) of Code of Civil Procedure section 2030.300 states as follows: “Unless
notice of this motion is given within 45 days of the service of the verified response, or
any supplemental verified response, or on or before any specific later date to which the
propounding party and the responding party have agreed in writing, the propounding party
waives any right to compel a further response to the interrogatories.” All further statutory
references are to the Code of Civil Procedure.


Petitioner sought a writ of peremptory mandate overturning the trial court's decision. We issued
an order to show cause on November 24, 2021, to which real parties in interest filed a return. Oral
argument on the petition was entertained.


DISCUSSION


[2]  [3] “Ordinarily the prerogative writ is not a favored method of obtaining review of discovery
orders (Sav-on Drugs, Inc. v. Superior Court (1975) 15 Cal.3d 1, 5 [123 Cal.Rptr. 283, 538 P.2d
739]), but it is appropriate where an abuse of discretion results in a denial of discovery. (Pacific
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Tel. & Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 170, fn. 11 [84 Cal.Rptr. 718, 465 P.2d 854].)
Though broad, the trial court's discretion in discovery matters is not unlimited. (Greyhound Corp.
v. Superior Court (1961) 56 Cal.2d 355, 380 [15 Cal.Rptr. 90, 364 P.2d 266].) ‘[I]f there is no
legal justification for such exercise of discretion it must be held that an abuse occurred.’ (Carlson
v. Superior Court (1961) 56 Cal.2d 431, 438 [15 Cal.Rptr. 132, 364 P.2d 308].)” *134  (Lehman
v. Superior Court (1986) 179 Cal.App.3d 558, 562, 224 Cal.Rptr. 572.) Here, though we find the
trial court's analysis flawed, we hold it ultimately did not abuse its discretion.


**230  Motions to compel further responses to interrogatories are permitted under section
2030.300 when a litigant either fails to respond adequately to an interrogatory or poses what the
propounding party believes to be an unjustified objection to one. (See id., subd. (a).) The timeline
to file such a motion is not open-ended, however. Section 2030.300, subdivision (c) provides a
deadline. And because its interpretation is of central importance in this case, we reproduce here the
exact statutory language quoted in footnote 2: “Unless notice of this motion is given within 45 days
of the service of the verified response, or any supplemental verified response, or on or before any
specific later date to which the propounding party and the responding party have agreed in writing,
the propounding party waives any right to compel a further response to the interrogatories.” (Ibid.)


Real parties in interest contend petitioner waived its right to compel further responses from them
because the 45-day period began on February 5, 2021. Their view is that petitioner's motion
concerned only their objections and not any of the substantive responses. Their position is that
it did not matter if the verifications were served later; the objections were final as of February
5. Petitioner disagrees, contending the 45-day clock did not start to tick until service of the
verifications somewhere around March 17. 4


4 Though it is not clear in the briefing, this argument appears only pertinent to the motion
pertaining to St. George and Frye because Layus' responses were served separately with
verifications.


Respondent trial court agreed with the real parties' calculation. It observed it had no jurisdiction
to review an untimely filed motion. And because objections need not be verified, it reasoned,
requiring service of verifications to start the 45-day clock would “effectively remove any timing
requirement” from section 2030.300, thus producing an absurd result.


[4] We find the trial court's analysis flawed on this point, though we appreciate the earnestness
with which it attempted to navigate the three a.m. darkness of this area of pre-trial civil procedure.
The issue of whether interrogatory responses consisting of both unverified factual responses and
objections start the 45-day clock under section 2030.300, subdivision (c) is, to our knowledge, a
question of first impression, so we offer here our own analysis of it.
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[5]  [6]  [7]  [8] As with any issue of statutory interpretation, “[w]e begin ... with the statute's
actual words, the ‘most reliable indicator’ of legislative intent, ‘assigning them their usual and
ordinary meanings, and construing them in *135  context. If the words themselves are not
ambiguous, we presume the Legislature meant what it said, and the statute's plain meaning governs.
On the other hand, if the language allows more than one reasonable construction, we may look
to such aids as the legislative history of the measure and maxims of statutory construction. In
cases of uncertain meaning, we may also consider the consequences of a particular interpretation,
including its impact on public policy.’ (Wells v. One2One Learning Foundation (2006) 39 Cal.4th
1164, 1190 [48 Cal.Rptr.3d 108, 141 P.3d 225].)” (Even Zohar Construction & Remodeling, Inc.
v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 837-838, 189 Cal.Rptr.3d 824, 352 P.3d 391.)


In this case, the language is clear that the clock on a motion to compel begins to run once “verified
responses” or “supplemental verified responses” are served. (§ 2030.300, subd. (c).) Under the
canon **231  expressio unius est exclusio alterius, the insertion of the word “verified” before the
word “responses” necessarily requires us to exclude from the provision what it does not mention –
unverified responses. (See Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d
1379, 1391, fn. 13, 241 Cal.Rptr. 67, 743 P.2d 1323.) Thus, if responses are not verified, the clock
cannot begin to run.


The Legislature inserted the word “verified” as part of an amendment to the Civil Discovery Act
made through Assembly Bill No. 1183 in 2013 (AB No. 1183). It was inserted to “resolve any
ambiguity in the law by specifying that the 45-day period in which to file a motion to compel does
not begin to accrue until service of a verified response is made. Thus, if the response is served
before verification, the 45-day period would not yet begin – it would begin upon service of the
verification of the previously supplied response.” (Senate Analysis of AB No. 1183 (2013-2014
Reg. Sess.) June 4, 2013.) The change was prompted because it was felt many in the litigation
bar engaged in a “common practice” of serving timely unverified responses to discovery with the
promise of providing verifications for the same as soon as possible. (Ibid.) This common practice
led to confusion as to when the clock began to run; did it run when the unverified responses were
served or only after the verifications were provided? The Legislature's intent was to dispel such
confusion. Sadly, in this case it only appears somehow to have created more.


As both real parties in interest and the trial court noted, objections need not be verified under oath.
Pursuant to section 2030.250, subdivision (a), “[t]he party to whom ... interrogatories are directed
shall sign the response under oath unless the response contains only objections.” (Ibid., italics
added.) Again, we can ascertain from the inclusion of the qualifying *136  word “only” before
the word “objections” that a response which consists of both objections and responses must be
verified, the only exception to this requirement is a response that contains nothing but objections.
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[9] We are not to “construe statutes in isolation, but rather read every statute ‘with reference to
the entire scheme of law of which it is part so that the whole may be harmonized and retain
effectiveness.’ (Clean Air Constituency v. California State Air Resources Board (1974) 11 Cal.3d
801, 814 [114 Cal.Rptr. 577, 523 P.2d 617].)” (People v. Pieters (1991) 52 Cal.3d 894, 899, 276
Cal.Rptr. 918, 802 P.2d 420.) Thus, we must construe section 2030.300, subdivision (c) – a motion
to compel further responses to an interrogatory – so that it is consistent with section 2030.250's
requirements for the responses themselves. If the 45-day clock runs only upon service of verified
responses, and responses consisting of both factual responses and objections must be verified, St.
George and Frye's service of unverified responses and objections on February 5 could not have
activated it.


Section 2030.300, subdivision (a) does, as the trial court observed, include challenges to objections
as proper subjects for a motion to compel further response to an interrogatory. And yes, ultimately,
petitioner's motion concerned only the objections posed by Frye and St. George, and not any of
their factual responses. But – at least in this particular case – both of the aforementioned facts
are irrelevant. As a matter of law, the responses here had to be verified because they were a
combination of responses and objections. And because they had to be verified, the clock did not
begin running until they were – on March 17, 2021.


**232  We can leave for another day the possibility of an “absurd result,” as the trial court put
it, if there is no time limit on a motion to compel involving objections. 5  Here, the response was
mixed facts and objections. 6  That is all we have before us, and there was indeed a time limit on
both motions. For Frye and St. George, it was 45 days after March 17, 2021. For Layus, it was
45 days after March 23, 2021.


5 But that other day will doubtless come, and we're more likely to get it right if the Legislature
addresses it before we have to.


6 At oral argument, real parties' counsel advocated for a response-by-response approach to
mixed sets of responses so as to carry out “the legislative intent that discovery proceed not
only smoothly, but swiftly as well.” (Professional Career Colleges, Magna Institute, Inc. v.
Superior Court (1989) 207 Cal.App.3d 490, 493-494, 255 Cal.Rptr. 5, quoted in Sexton v.
Superior Court (1997) 58 Cal.App.4th 1403, 1409, 68 Cal.Rptr.2d 708.) We disagree. Such
an approach would inevitably result in piecemeal motions pertaining separately to factual
responses and objections within a given set of discovery. Such an approach seems to us to
be unlikely to be either smooth or swift.


Unfortunately for petitioner we cannot end the analysis at this point. Even using the later date
of March 17, 2021, the motion as to St. George and Frye *137  was untimely. Because their
verifications were electronically served on March 17, 2021, petitioner's deadline to “give notice”
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of its motion to compel their responses was May 4, 2021 (45 calendar days plus 2 court days after
service of the verifications). (See §§ 2030.300, subd. (c); 1010.6, subd. (a)(4)(B).) 7  Petitioner did
not file its notice of motion until May 5, 2021. 8  That means the trial court properly denied the
motion as to Frye and St. George as untimely. (See Vidal Sassoon, Inc. v. Superior Court (1983)
147 Cal.App.3d 681, 683, 195 Cal.Rptr. 295 [holding the deadlines for motions to compel further
responses are “mandatory and the court may not entertain a belated motion to compel.”].)


7 Section 1010.6, subdivision (a)(4)(B) provides: “Any period of notice, or any right or duty
to do any act or make any response within any period or on a date certain after the service
of the document, which time period or date is prescribed by statute or rule of court, shall be
extended after service by electronic means by two court days ....”


8 Petitioner asserts the superior court's online reservation system was “not functioning” on
May 4, 2021, precluding it from filing and serving the notice sooner. If a technical issue in
the court's electronic filing system prevented petitioner from filing the document on May 4,
2021, we might have been able to toll the deadline. (See Cal. Rules of Court, rule 2.259, subd.
(c).) But aside from a reference in petitioner's counsel's declaration in support of the motions,
petitioner has shown us no evidence about this purported malfunction. In fact, petitioner did
not even attempt to explain the late filing of the notice until its reply brief, after respondents
had flagged the issue.


That leaves us with the motion to compel Layus' further response. Layus' responses came verified
on March 23, 2021, and they were electronically served. Thus, petitioner's deadline to “give notice”
of its motion to compel was May 11, 2021 (45 calendar days plus 2 court days). (See §§ 2030.300,
subd. (c); 1010.6, subd. (a)(4)(B).) Service and filing of the notice of motion took place on that
date and was timely.


[10] But Layus' motion presents us with a second problem. Was the notice of motion alone
sufficient? On this question, the trial court responded with an emphatic “no,” citing the
requirements of section 1010. We agree.


Section 1010 states in pertinent part as follows: “Notices must be in writing, and the notice of a
motion, other than for a new trial, must state when, and the grounds upon which it will be made,
and **233  the papers, if any, upon which it is to be based. If any such paper has not previously
been served upon the party to be notified and was not filed by him, a copy of such paper must
accompany the notice.” Petitioner's notice stated when it would be made (September 17, 2021),
but that was about it.


[11]  [12] Section 1010's requirement “is for the benefit of the party upon whom the notice is
served,” to make him or her aware of the issues to be raised in the motion. (Hecq v. Conner (1928)
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203 Cal. 504, 506, 265 P. 180; *138  see also Kinda v. Carpenter (2016) 247 Cal.App.4th 1268,
1277, 203 Cal.Rptr.3d 183 (Kinda).) As stated in Kinda: “The purpose of the notice requirements
‘is to cause the moving party to “sufficiently define the issues for the information and attention
of the adverse party and the court.’ ” (Luri v. Greenwald (2003) 107 Cal.App.4th 1119, 1125, 132
Cal.Rptr.2d 680, quoting Hernandez v. National Dairy Products (1954) 126 Cal.App.2d 490, 493,
272 P.2d 799.)


Sometimes this purpose is met notwithstanding deficient notice. For example, it may be sufficient
that the supporting papers contain the grounds for the relief sought, even if the notice does not.
(Luri, [supra,] at p. 1125 [132 Cal.Rptr.2d 680]; 366–386 Geary St., L.P. v. Superior Court (1990)
219 Cal.App.3d 1186, 1200 [268 Cal.Rptr. 678].) It also may be sufficient if the omitted issue,
or ground for relief, was raised without objection before the trial court. (Fredrickson v. Superior
Court (1952) 38 Cal.2d 593, 598 [241 P.2d 541] [‘accepting petitioner's claim that the notice of
motion was insufficient, the grounds were raised without objection in the trial court at the hearing
on the motion’].)” (Kinda, supra, 247 Cal.App.4th at p. 1277, 203 Cal.Rptr.3d 183.)


[13] But petitioner's notice of motion was ineffective in doing what a notice is meant to do. It
stated petitioner's intent to move to compel further responses by Layus to the first set of special
interrogatories, but it did not identify the specific interrogatories, leaving both Layus and the court
with the potential impression that all interrogatories were at issue. It did not cite any statutory
authority for the motion, or attempt to state what, if anything, was deficient about Layus' responses
to the interrogatories. It also failed to identify the papers upon which it was to be based. 9  Even
if it was sufficient for petitioner to file a notice of motion without any supporting documentation
with it, the notice itself simply did not “give notice” as required by sections 2030.300, subdivision
(c) and 1010 or common English usage. 10


9 At oral argument, counsel disagreed as to whether a meet and confer declaration under
section 2016.040 was required to be filed with the notice. We think it was. According to
section 2030.300, subdivision (b)(1), a motion to compel further responses to interrogatories
must be “accompanied” by such a declaration. And under section 1010, the papers upon
which a notice of motion is based must “accompany” the notice. Reading the two statutes
in tandem, as we must, it seems clear the Legislature intended for the meet and confer
declaration to accompany the notice of motion, along with all other documents supporting
the notice of motion.


10 We note in Weinstein v. Blumberg (2018) 25 Cal.App.5th 316, 235 Cal.Rptr.3d 658 – a case on
which the trial court and real parties relied – a notice of motion unaccompanied by supporting
papers was deemed insufficient even though it had specified the papers upon which it would
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be based. (Id. at p. 318, 235 Cal.Rptr.3d 658.) Petitioner did not even do that, which makes
its uphill climb even steeper.


Petitioner argues the notice “substantially complied” because it identified the date, time, and place
of the hearing and the grounds on which the motion *139  was **234  based. Only the logistical
claim is unequivocally true. The second claim is only true in the sense that the notice stated it was
a motion to compel further responses. This could no more be a statement of grounds than a paper
with the single word “lawsuit” on it could credibly be called a complaint. We find petitioner's
argument that meeting only two out of the five statutory requirements of a notice is “substantial
compliance” unconvincing.


Petitioner also says it filed and served amended notices for the motions “well ahead” of the
September 17 hearing date. We are glad petitioner got around to it, but it was still too little, too
late. Section 2030.300, subdivision (c) required adequate notice to be given to the plaintiffs and
the court 45 days after service of the verified response, not in some nebulous timeframe that was
“well ahead of the hearing date.”


[14] The final issue raised by petitioner was the propriety of the monetary sanctions imposed by
the trial court, which totaled $4,447. When properly requested, such sanctions must be imposed by
the trial court on the party or attorney who is unsuccessful in either making or opposing a discovery
motion. (See § 2030.300, subd. (d).) The only exception is if the court finds the unsuccessful
side “acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.” (Ibid.) The burden of showing such circumstances is on the losing party. (See
Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal.App.3d 1429, 1441, 273 Cal.Rptr. 262
[observing the Legislature intended to “shift fees and costs to the party who has failed to comply
with” the civil discovery statutes].) From our review of the record, petitioner made no attempt to
meet its burden to show substantial justification or unjust circumstances. We cannot now fault the
trial court for failing to exercise its discretion in a manner never requested.


[15] Petitioner nevertheless contends there was substantial justification in this instance because
the motions presented a question of first impression. We disagree. “Our courts have interpreted the
term ‘substantial justification’ to mean ‘well-grounded in both law and fact.’ [Citation.]” (City of
Los Angeles v. Superior Court (2017) 9 Cal.App.5th 272, 291, 214 Cal.Rptr.3d 858.) Petitioner's
motions may have involved a vagary of civil procedure, but the motions were properly denied
because of petitioner's own mistakes. Petitioner failed to initiate a meet and confer attempt early
in the 45-day period which necessitated law and motion practice on a rushed timeline. Because of
this, petitioner had to scramble to file a motion on the deadline itself, and apparently encountered
technical issues which delayed the filing to the day after the deadline. And for reasons we cannot
fathom, petitioner chose to file incomplete moving papers to boot. There was no substantial
justification for this, and we cannot say the court abused its discretion in awarding respondents
sanctions.
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*140  DISPOSITION


The petition for writ of mandate is denied. The order to show cause is discharged. Each party to
bear its own costs on appeal.


WE CONCUR:


MOORE, J.


SANCHEZ, J.


All Citations
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42 Cal.4th 1100
Supreme Court of California


Richard GROSSET, Plaintiff,
v.


Eric P. WENAAS et al., Defendants and Respondents;
Sik–Lin Huang, Intervener and Appellant.


No. S139285.
|


Feb. 14, 2008.


Synopsis
Background: Shareholder intervened as plaintiff in shareholder derivative action against officers
and directors of Delaware corporation after original shareholder who initiated suit lost standing
upon sale of his stock. The Superior Court, San Diego County, No. GIC775153, Eugene Mac
Amos, Jr., J., granted special litigation committee's motion for dismissal of action. After dismissal
motion was granted, Delaware corporation merged with a second corporation, resulting in
plaintiff's stock being repurchased by Delaware corporation. Plaintiff appealed from judgment of
dismissal. The Court of Appeal dismissed appeal for plaintiff's lack of standing. The Supreme
Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Baxter, J., held that:


[1] standing statute generally required plaintiff in derivative suit to maintain continuous stock
ownership throughout pendency of litigation; disapproving Gaillard v. Natomas Co., 173
Cal.App.3d 410, 219 Cal.Rptr. 74, and


[2] plaintiff in this action lacked standing to pursue appeal.


Judgment of the Court of Appeal affirmed.


Opinion, 35 Cal.Rptr.3d 58, superseded.


See also 308 F.Supp.2d 1168; 183 Fed.Appx. 604, Fed. Sec. L.Rep. 93,852.
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West Headnotes (19)


[1] Corporations and Business Organizations Internal affairs doctrine in general
A conflict of laws principle known as the “internal affairs doctrine” posits that only
one state, usually the state of incorporation, should have the authority to regulate a
corporation's “internal affairs,” i.e., matters that involve the relations inter se of the
corporation, its shareholders, directors, officers, or agents. Restatement (Second) Conflict
of Laws § 302.


9 Cases that cite this headnote


[2] Corporations and Business Organizations Corporation as Distinct Entity
A corporation is a legal entity that is distinct from its shareholders.


29 Cases that cite this headnote


[3] Corporations and Business Organizations Management of Corporate Affairs in
General
The authority to manage the business and affairs of a corporation, including the authority
to commence, defend, and control actions on behalf of the corporation, is vested in its
board of directors, not in its shareholders. West's Ann.Cal.Corp.Code § 300.


5 Cases that cite this headnote


[4] Corporations and Business Organizations Derivative or direct action
Because a corporation exists as a separate legal entity, the shareholders have no direct
cause of action or right of recovery against those who have harmed it, but the shareholders
may, however, bring a derivative suit to enforce the corporation's rights and redress its
injuries when the board of directors fails or refuses to do so.


51 Cases that cite this headnote


[5] Corporations and Business Organizations Parties
When a derivative suit is brought to litigate the rights of the corporation, the corporation
is an indispensable party and must be joined as a nominal defendant.
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See Friedman, Cal. Practice Guide: Corporations (The Rutter Group 2007) ¶ 6:611
(CACORPS Ch. 6-G); 9 Witkin, Summary of Cal. Law (10th ed. 2005) Corporations, §
170 et seq.


23 Cases that cite this headnote


[6] Corporations and Business Organizations Nature and Form of Remedy
A shareholder's action is deemed “derivative” if the gravamen of the complaint is injury
to the corporation, or to the whole body of its stock and property without any severance
or distribution among individual holders, or it seeks to recover assets for the corporation
or to prevent the dissipation of its assets.


27 Cases that cite this headnote


[7] Corporations and Business Organizations Derivative or direct action
Generally, a stockholder may not maintain an action in his own behalf for a wrong done by
a third person to the corporation on the theory that such wrong devalued his stock and the
stock of the other shareholders, for such an action would authorize multitudinous litigation
and ignore the corporate entity.


7 Cases that cite this headnote


[8] Corporations and Business Organizations Recovery to corporation rather than
shareholder
When a derivative action is successful, the corporation is the only party that benefits from
any recovery; the shareholders derive no benefit except the indirect benefit resulting from
a realization upon the corporation's assets.


15 Cases that cite this headnote


[9] Corporations and Business Organizations Time of stock ownership in general
The purpose of Delaware's requirement of contemporaneous ownership for standing in
a derivative action is to prevent so-called “strike suits,” whereby stock in a corporation
is purchased with purely litigious motives, that is, for the sole purpose of prosecuting a
derivative action to attack transactions that occurred before the stock purchase. 8 West's
Del.C. § 327; Chancery Court Rule 23.1.
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[10] Corporations and Business Organizations Time of stock ownership in general
Under Delaware law, a shareholder pursuing a derivative action must maintain continuous
ownership of the stock for the duration of the litigation. 8 West's Del.C. § 327; Chancery
Court Rule 23.1.


7 Cases that cite this headnote


[11] Corporations and Business Organizations Effect of merger, acquisition,
reorganization, or dissolution
Under Delaware law, the requirement of continuous ownership of stock for standing to
pursue a derivative action is fully applicable to a question of post-merger standing to carry
on a derivative suit; thus, a plaintiff who ceases to be a shareholder, whether by reason
of a merger or for any other reason, loses standing to continue a derivative suit. 8 West's
Del.C. § 327; Chancery Court Rule 23.1.


19 Cases that cite this headnote


[12] Corporations and Business Organizations Effect of merger, acquisition,
reorganization, or dissolution
Under Delaware law, although a plaintiff who loses stock in a corporation as a result of a
merger normally loses standing to pursue a derivative action, he may possess standing in
two limited circumstances: (1) where the merger itself is the subject of a claim of fraud,
perpetrated merely to deprive shareholders of the standing to bring a derivative action, or
(2) where the merger is in reality merely a reorganization that does not affect the plaintiff's
ownership in the business enterprise. 8 West's Del.C. § 327; Chancery Court Rule 23.1.


12 Cases that cite this headnote


[13] Corporations and Business Organizations Time of stock ownership in general
Standing statute for shareholder derivative actions generally requires a plaintiff in a
derivative suit to maintain continuous stock ownership throughout the pendency of the
litigation; disapproving Gaillard v. Natomas Co., 173 Cal.App.3d 410, 219 Cal.Rptr. 74.
West's Ann.Cal.Corp.Code § 800(b)(1).


See 9 Witkin, Summary of Cal. Law (10th ed. 2005) Corporations, § 171; Friedman, Cal.
Practice Guide: Corporations (The Rutter Group 2007) ¶ 6:614 et seq. (CACORPS Ch.
6-G); Cal. Jur. 3d, Corporations, § 515.
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10 Cases that cite this headnote


[14] Corporations and Business Organizations Refusal as condition precedent to right
to sue or defend
The fundamental purpose of a derivative action is to provide a means by which a
stockholder may seek to enforce the rights of a corporation when the corporate board
refuses to do so.


11 Cases that cite this headnote


[15] Action Persons entitled to sue
Federal Constitution's imposition of a case-or-controversy limitation on federal court
jurisdiction, requiring the party requesting standing to allege such a personal stake in the
outcome of the controversy as to assure that concrete adverseness which sharpens the
presentation of issues, is not applicable in state courts. U.S.C.A. Const. Art. 3, § 1 et seq.


12 Cases that cite this headnote


[16] Statutes Legislative silence, inaction, or acquiescence
As a principle of statutory construction, legislative inaction is a slim reed upon which to
lean.


2 Cases that cite this headnote


[17] Corporations and Business Organizations Corporate benefit
Although derivative actions belong to the corporation and not the stockholders,
stockholders who incur monetary obligations when actively litigating a derivative action
may recover their expenses upon showing their efforts resulted in a monetary recovery for
the corporation or otherwise conferred a substantial benefit upon the corporation.


2 Cases that cite this headnote


[18] Corporations and Business Organizations Effect of merger, acquisition,
reorganization, or dissolution
A derivative plaintiff who ceases to be a stockholder by reason of a merger ordinarily
loses standing to continue litigation, absent equitable considerations that may warrant an
exception to the continuous ownership requirement, such as if the merger itself is used to
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wrongfully deprive the plaintiff of standing, or if the merger is merely a reorganization
that does not affect the plaintiff's ownership interest. West's Ann.Cal.Corp.Code § 800(b).


7 Cases that cite this headnote


[19] Corporations and Business Organizations Effect of merger, acquisition,
reorganization, or dissolution
Former shareholder who lost his shares of Delaware corporation after corporate merger
lacked standing, under either Delaware or California law, to pursue appeal of dismissal
of derivative action against officers and directors of corporation, even though his loss of
shares was involuntary. West's Ann.Cal.Corp.Code § 800(b)(1); 8 West's Del.C. § 327;
Chancery Court Rule 23.1.


2 Cases that cite this headnote


Attorneys and Law Firms


**132  Kreindler & Kreindler, Gretchen M. Nelson, Los Angeles; Federman & Sherwood,
William B. Federman, Stuart W. Emmons; Law Offices of George A. Shohet and George A. Shohet
for Intervener and Appellant.


Steven G. Ingram for Consumer Attorneys of California as Amicus Curiae on behalf of Intervener
and Appellant.


Richard M. Buxbaum as Amicus Curiae on behalf of Intervener and Appellant.


Gray Cary Ware & Freidenrich, DLA Piper Rudnick Gray Cary US, DLA Piper US, Robert
W. Brownlie, Paul A. Reynolds, San Diego, Kathryn E. Karcher and Stanley J. Panikowski for
Defendants and Respondents.


National Chamber Litigation Center, Robin S. Conrad, Amar D. Sarwal; Morrison & Foerster,
Beth S. Brinkman, Seth M. Galanter, Jordan Eth, Judson E. Lobdell and Christopher A. Patz, San
Francisco, for Chamber of Commerce of the United States of America as Amicus Curiae on behalf
of Defendants and Respondents.


Opinion


BAXTER, J.
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*1103  Richard Grosset originally filed this shareholder's derivative action on behalf of JNI
Corporation (JNI) against certain of its directors and officers. The complaint sought redress solely
for injuries sustained by JNI as a result of the defendants' alleged wrongdoing. No recovery was
sought for any direct or individual harm to JNI stockholders.


*1104  After Grosset lost standing to litigate this matter, the trial court permitted Sik–Lin Huang,
another JNI shareholder, to intervene and prosecute the action. Thereafter, around the time the trial
court granted a motion to dismiss the derivative complaint, JNI merged with another corporation.
As part of the merger, Huang was required to sell his JNI stock to a corporation that became the
new sole stockholder of JNI. We granted review to consider the effect of the corporate merger on
Huang's standing to pursue the appeal of the adverse trial court judgment.


We hold, as a matter of California law, that Huang lacks standing to continue litigating this
derivative action because he no longer owns stock in JNI as a result of the merger. Accordingly,
we affirm the Court of Appeal's dismissal of the appeal.


FACTUAL AND PROCEDURAL BACKGROUND 1


1 These background facts have been taken largely from the Court of Appeal opinion and from
documents appended to the parties' motions for judicial notice filed in the Court of the
Appeal.


JNI was incorporated in Delaware and at all relevant times was based in San Diego. JNI designs,
manufactures, and markets hardware and software products that connect computer servers to data
**133  storage devices to form “storage area networks.”


In late 2000 and early 2001, JNI's stock price rose steeply and then fell precipitously. In April
2001, six securities fraud class actions were filed in federal court against JNI and its officers and
directors. The district court consolidated these actions and appointed David Osher and others as
lead plaintiffs. (See Osher v. JNI Corp. (S.D.Cal.2004) 308 F.Supp.2d 1168, 1176.) In that action,
the district court granted JNI's three successive motions to dismiss, finding the Osher plaintiffs
did not allege sufficient facts establishing that defendants knowingly or recklessly made false
or misleading statements. (Id. at p. 1197.) Although the Ninth Circuit Court of Appeals recently
concluded the last dismissal was properly ordered, it vacated the judgment in part because the
district court did not sufficiently explain its denial of leave to amend. (Osher v. JNI Corp. (9th Cir.
May 12, 2006) 183 Fed.Appx. 604, Fed. Sec. L.Rep. 93,852 [nonpub. opn.].)


Meanwhile, in September 2001, former plaintiff Richard Grosset initiated the instant derivative
action on behalf of JNI against nine JNI directors and *1105  officers. When Grosset subsequently
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sold his JNI stock, the trial court permitted Sik–Lin Huang, a JNI stockholder, to intervene and
continue this litigation.


Huang's complaint in intervention alleges causes of action against defendants for breach of
fiduciary duty, waste of corporate assets, gross mismanagement of JNI, and insider trading in
connection with a secondary offering by JNI. Recovery is sought solely on behalf of JNI, in
the form of compensation for the corporate damages caused by defendants' conduct, statutory
damages, and an award of costs and disbursements, including reasonable attorney and expert fees.


In September 2002, JNI's board of directors (the Board) created a special litigation committee (the
SLC) to investigate the allegations in the derivative complaint and to determine whether Huang's
derivative action would further JNI's best interests. JNI appointed the Honorable Howard Wiener
(retired) and Admiral Leon “Bud” Edney (retired) to the Board and to serve as the members of
the SLC. Justice Wiener and Admiral Edney had no prior relationships with JNI or any of the
defendants, and no prior business dealings with JNI, and owned no JNI stock. They retained
separate counsel to assist the SLC in its investigation.


To fulfill its mission, the SLC reviewed the allegations and causes of action in the derivative
complaint, including the public statements challenged in the federal securities class action.
The SLC researched the applicable law and conducted over 60 hours of interviews with JNI
employees, auditors, and attorneys knowledgeable about the relevant events. Thousands of pages
of documents were reviewed, including JNI's press releases in 2000 and 2001, internal corporate
documents, public offering documents, Securities and Exchange Commission filings, analyst
reports, industry reports, and historical stock information for JNI and its competitors. The SLC
also heard presentations from each side in this matter, and reviewed materials provided by Huang's
attorneys in support of the derivative claims.


Based on its investigation, the SLC issued a 64–page report concluding the derivative claims lacked
merit and would likely not be successful. The SLC determined, inter alia, that the steep rise and fall
of JNI's stock price was caused by a confluence of events in the marketplace, and not by a contrived
scheme of false and misleading statements on the part of the directors and management to promote
**134  JNI's stock solely for personal profit. Thus, pursuing the derivative action would not be
in JNI's best interests.


*1106  Armed with its report, the SLC filed a motion to dismiss the derivative complaint.
After conducting discovery with court leave, Huang filed an opposition that disputed the
independence, adequacy, and reasonableness of the SLC's membership, investigation, and
conclusions. Ultimately, the trial court rejected Huang's challenges to the SLC and its report and
dismissed the derivative complaint with prejudice.
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Before Huang filed his appeal of the judgment in defendants' favor, the stockholders of JNI voted
to approve a merger. Pursuant to the merger, a wholly owned subsidiary of Applied Micro Circuits
Corporation (AMCC) merged with and into JNI, and JNI continued as the surviving company.
Upon the merger's consummation, AMCC purchased all outstanding shares of JNI stock, and JNI
became a wholly owned subsidiary of AMCC. Defendants subsequently moved to dismiss Huang's
appeal on the ground he had no standing to pursue the litigation after selling his JNI stock in the
merger.


The Court of Appeal heard defendants' motion to dismiss in conjunction with the appeal. Upon
finding that Huang lacked standing to continue the action, the court dismissed the appeal without
addressing its merits.


We granted Huang's petition for review.


DISCUSSION


As indicated, Huang lost his JNI stock as a result of a merger transaction. The central issue
is whether Huang's loss of status as a JNI stockholder deprived him of standing to pursue this
derivative action on JNI's behalf.


[1]  The Court of Appeal determined that the law of the state of incorporation governs this issue,
because the requirements for standing implicate the internal affairs of a corporation. 2  JNI was
incorporated in Delaware, where the law indisputably requires a plaintiff who brings an action on
behalf of a corporation to maintain continuous stock ownership in the corporation throughout the
action's pendency. Applying Delaware law, the court concluded that Huang's loss of his JNI stock
as part of the merger resulted in his *1107  loss of standing to maintain the appeal of this action.
The court proceeded to find, in the alternative, that because California law imposes a continuous
ownership requirement that parallels Delaware law, Huang lacks standing in any event.


2 The term “internal affairs” refers to matters that involve “the relations inter se of the
corporation, its shareholders, directors, officers or agents.” (Rest.2d Conf. of Laws, § 302,
com. a, p. 307.) A conflict of laws principle known as the “internal affairs doctrine” posits
that only one state—usually the state of incorporation—should have the authority to regulate
a corporation's internal affairs. (See Edgar v. MITE Corp. (1982) 457 U.S. 624, 645, 102
S.Ct. 2629, 73 L.Ed.2d 269.)


Huang disputes this reasoning. He claims that California does not have a continuous stock
ownership requirement, and that a former shareholder may maintain a derivative action in this
state so long as the individual satisfies section 800 of the California Corporations Code 3  by
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owning stock in the corporation at the time of the alleged wrongdoing and at the time the action
was filed. 4  Huang argues that, given **135  this material conflict between California law and
Delaware law, the former should apply because California has a stronger interest than Delaware
in regulating the matter. In particular, he notes, JNI is headquartered in California, the defendant
officers and directors reside in this state, and all of the acts and transactions forming the basis
of the derivative claims occurred here. Claiming he satisfies California's standing requirements,
Huang urges reversal of the Court of Appeal judgment.


3 All further statutory references are to this code unless otherwise indicated.


4 Although not at issue here, section 800 also provides that a complaint in a derivative action
must contain allegations that the plaintiff shareholder first informed the directors of the
ultimate facts of each cause of action and made a reasonable effort to induce them to
commence suit themselves or otherwise redress the wrong, or allegations establishing that
such efforts would have been futile or useless. (§ 800, subd. (b)(2); see Eggers v. National
Radio Co. (1929) 208 Cal. 308, 313–314, 281 P. 58.)


As both parties recognize, this case potentially raises a conflict of laws issue. If we find, however,
that the Court of Appeal correctly determined both Delaware and California require a plaintiff to
maintain continuous stock ownership throughout the litigation of a derivative action, then there is
no material conflict and we must uphold the dismissal of Huang's appeal. (See Washington Mutual
Bank v. Superior Court (2001) 24 Cal.4th 906, 920, 103 Cal.Rptr.2d 320, 15 P.3d 1071.) But if
we conclude that Delaware law imposes this requirement while California law does not, we must
then analyze the governmental interests of the two states, including the effect of the internal affairs
doctrine, to determine which state's law ought to apply. (See ibid.)


A. Corporation Law and Shareholder Litigation: Basic Principles
Before addressing the stock ownership requirements of Delaware and California law, we review
several basic principles relating to corporation law and shareholder litigation.


[2]  [3]  *1108  It is fundamental that a corporation is a legal entity that is distinct from its
shareholders. (Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 729, 147
Cal.Rptr. 631, 581 P.2d 636.) The authority to manage the business and affairs of a corporation
is vested in its board of directors, not in its shareholders. (§ 300, subd. (a); Granite Gold Min.
Co. v. Maginness (1897) 118 Cal. 131, 138, 50 P. 269.) This includes the authority to commence,
defend, and control actions on behalf of the corporation. (See generally 2 Ballantine & Sterling,
Cal. Corporation Laws (4th ed.2007) § 290, p. 14–6 (Ballantine & Sterling); e.g., A. Paladini, Inc.
v. Superior Court (1933) 218 Cal. 114, 121, 21 P.2d 941.)
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[4]  [5]  Because a corporation exists as a separate legal entity, the shareholders have no direct
cause of action or right of recovery against those who have harmed it. The shareholders may,
however, bring a derivative suit to enforce the corporation's rights and redress its injuries when
the board of directors fails or refuses to do so. When a derivative suit is brought to litigate the
rights of the corporation, the corporation is an indispensable party and must be joined as a nominal
defendant. (See generally Friedman, Cal. Practice Guide: Corporations (The Rutter Group 2007)
§§ 6:602–6:603, 6:611, pp. 6–131, 6–134; 2 Ballantine & Sterling, supra, § 291.02, pp. 14–7 to
14–8.)


[6]  [7]  [8]  An action is deemed derivative “ ‘if the gravamen of the complaint is injury to the
corporation, or to the whole body of its stock and property without any severance or distribution
among individual holders, or it seeks to recover assets for the corporation or to prevent the
dissipation of its assets.’ ” **136  (Jones v. H.F. Ahmanson & Co. (1969) 1 Cal.3d 93, 106, 81
Cal.Rptr. 592, 460 P.2d 464.) 5  When a derivative action is successful, the corporation is the only
party that benefits from any recovery; the shareholders derive no benefit “ ‘except the indirect
benefit resulting from a realization upon the corporation's assets.’ ” (Jones, at p. 107, 81 Cal.Rptr.
592, 460 P.2d 464.)


5 “Generally, a stockholder may not maintain an action in his own behalf for a wrong done by
a third person to the corporation on the theory that such wrong devalued his stock and the
stock of the other shareholders, for such an action would authorize multitudinous litigation
and ignore the corporate entity.” (Sutter v. General Petroleum Corp. (1946) 28 Cal.2d 525,
530, 170 P.2d 898; see Anderson v. Derrick (1934) 220 Cal. 770, 773–774, 32 P.2d 1078.)


B. Delaware Law
[9]  The parties do not dispute that Delaware imposes two stock ownership requirements for
standing in a derivative action. The Delaware Corporations Code provides: “In any derivative
suit instituted by a stockholder *1109  of a corporation, it shall be averred in the complaint that
the plaintiff was a stockholder of the corporation at the time of the transaction of which such
stockholder complains or that such stockholder's stock thereafter devolved upon such stockholder
by operation of law.” (Del.Code, tit.8, § 327.) Delaware Court of Chancery Rules of Court, rule
23.1 similarly specifies: “In a derivative action ... the complaint shall allege that the plaintiff was
a shareholder or member at the time of the transaction of which the plaintiff complains or that the
plaintiff's share or membership thereafter devolved on the plaintiff by operation of law....” The
purpose of this first requirement for “contemporaneous ownership” is to prevent so-called strike
suits, whereby stock in a corporation is purchased with “purely litigious motives,” that is, “for
the sole purpose of prosecuting a derivative action to attack transactions” that occurred before the
stock purchase. (Alabama By–Products Corp. v. Cede & Co. (Del.1995) 657 A.2d 254, 264, fn.
12 (Alabama By–Products ); see Agostino v. Hicks (Del.Ch.2004) 845 A.2d 1110, 1117, fn. 16.)
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[10]  The Delaware courts have construed the foregoing legislation and rule as further requiring
that the derivative plaintiff retain stock ownership for the duration of the litigation. (Lewis v.
Anderson (Del.1984) 477 A.2d 1040, 1046 (Lewis ); see Kramer v. Western Pacific Industries,
Inc. (Del.1988) 546 A.2d 348, 354 (Kramer ), citing Lewis, supra, 477 A.2d 1040.) This
second requirement, for “continuous ownership” of stock, is consistent with general principles of
corporation law and stems from the recognition that, ordinarily, the decision to pursue a claim on
behalf of a corporation is entrusted to the board of directors as within the ambit of its authority
to manage the corporation's affairs. (Alabama By–Products, supra, 657 A.2d at p. 265.) The
rationale for permitting a shareholder to maintain a derivative suit on a corporation's behalf, and
thereby intrude upon a board's authority, is that his or her “status as a shareholder provides an
interest and incentive to obtain legal redress for the benefit of the corporation.” (Ibid.) But “[o]nce
the derivative plaintiff ceases to be a stockholder in the corporation on whose behalf the suit
was brought, he no longer has a financial interest in any recovery pursued for the benefit of the
corporation.” (Ibid.) Like the contemporaneous ownership rule, the continuous ownership rule
aims to “prevent the abuses frequently associated with a derivative suit.” (Id. at p. 264, relying on
Lewis, supra, 477 A.2d at p. 1046.)


[11]  Significantly, Delaware views the continuous ownership requirement as “fully **137
applicable to a question of post-merger standing to carry on a *1110  derivative suit.” (Lewis,
supra, 477 A.2d at p. 1046.) Thus, “[a] plaintiff who ceases to be a shareholder, whether by reason
of a merger or for any other reason, loses standing to continue a derivative suit.” (Id. at p. 1049.)


[12]  Delaware recognizes two limited exceptions to the requirement of continuous ownership
as applied to mergers. A plaintiff who loses stock in a corporation as a result of a merger may
nonetheless possess standing to pursue a derivative action: (1) where the merger itself is the
subject of a claim of fraud, perpetrated merely to deprive shareholders of the standing to bring a
derivative action; or (2) where the merger is in reality merely a reorganization that does not affect
the plaintiff's ownership in the business enterprise. (Lewis v. Ward (Del.2004) 852 A.2d 896, 902.)
Huang does not contend there are facts bringing this case within either exception.


C. California Law
[13]  Like Delaware, California has a statute that imposes stock ownership requirements for
standing to pursue a shareholder's derivative suit. As relevant here, section 800, subdivision (b)(1)
(section 800(b)(1)) provides: “No action may be instituted or maintained in right of any domestic
or foreign corporation by any holder of shares ... unless ...:[¶] (1) The plaintiff alleges in the
complaint that plaintiff was a shareholder, of record or beneficially ... at the time of the transaction
or any part thereof of which plaintiff complains or that plaintiff's shares ... thereafter devolved
upon plaintiff by operation of law from a holder who was a holder at the time of the transaction
or any part thereof complained of....” 6
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6 Section 800(b)(1) provides in full: “No action may be instituted or maintained in right of
any domestic or foreign corporation by any holder of shares or of voting trust certificates
of the corporation unless both of the following conditions exist: [¶] (1) The plaintiff alleges
in the complaint that plaintiff was a shareholder, of record or beneficially, or the holder of
voting trust certificates at the time of the transaction or any part thereof of which plaintiff
complains or that plaintiff's shares or voting trust certificates thereafter devolved upon
plaintiff by operation of law from a holder who was a holder at the time of the transaction
or any part thereof complained of; provided, that any shareholder who does not meet these
requirements may nevertheless be allowed in the discretion of the court to maintain the
action on a preliminary showing to and determination by the court, by motion and after
a hearing, at which the court shall consider such evidence, by affidavit or testimony, as it
deems material, that (i) there is a strong prima facie case in favor of the claim asserted on
behalf of the corporation, (ii) no other similar action has been or is likely to be instituted, (iii)
the plaintiff acquired the shares before there was disclosure to the public or to the plaintiff
of the wrongdoing of which plaintiff complains, (iv) unless the action can be maintained
the defendant may retain a gain derived from defendant's willful breach of a fiduciary duty,
and (v) the requested relief will not result in unjust enrichment of the corporation or any
shareholder of the corporation ....” (§ 800(b)(1).)
“The ‘operation of law’ exception to section 800” “implies the absence of voluntary action
and, therefore, courts generally do not regard mergers and consequent transfers of stock
to be ‘by operation of law.’ ” (Note, The Continuous Ownership Requirement: A Bar to
Meritorious Shareholder Derivative Actions? (1986) 43 Wash. & Lee L.Rev. 1013, 1027,
fn. 85 (Continuous Ownership Requirement ).)


*1111  While section 800(b)(1) is in many ways comparable to Delaware's section 327, there are
some noteworthy differences. One significant difference is that, in contrast to the Delaware law,
section 800(b)(1)'s contemporaneous ownership requirement will not defeat standing in certain
circumstances where the defendant would otherwise be able to retain a gain from a willful breach
of fiduciary duty and **138  where the plaintiff became a shareholder before disclosure of the
alleged wrongdoing. (Compare § 800(b)(1) with Del.Code, tit. 8, § 327; see 7547 Partners v. Beck
(Del.1996) 682 A.2d 160, 163.)


Another potentially significant difference is that the introductory language of section 800,
subdivision (b) (section 800(b)) states in pertinent part that “[n]o action may be instituted or
maintained in right of any ... corporation by any holder of shares ... of the corporation” unless
conditions such as the contemporaneous stock ownership requirement are met. (Italics added.) The
phrase “instituted or maintained ” (italics added) appears on its face to be more restrictive than the
sole term “instituted” used in Delaware's legislation (Del.Code, tit.8, § 327), and it seems to imply
that only a shareholder may initiate or maintain a derivative action. (§ 800(b), italics added; see 2
Model Bus. Corp. Act Ann. (3d ed. with 2005 supp.) com. to § 7.41, pp. 7–332 to 7–333 [Official
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comment interpreting “commence or maintain” language in § 7.41 of the Model Bus. Corp. Act]; 7


Grace Bros., Ltd. v. Farley Industries, Inc. (1994) 264 Ga. 817, 450 S.E.2d 814, 816 [interpreting
“commenced or maintained” language in Georgia statute].)


7 Section 7.41 of the American Bar Association's Model Business Corporation Act, entitled
“Standing,” currently provides: “A shareholder may not commence or maintain a derivative
proceeding unless the shareholder: [¶] (1) was a shareholder of the corporation at the time of
the act or omission complained of or became a shareholder through transfer by operation of
law from one who was a shareholder at that time; and [¶] (2) fairly and adequately represents
the interests of the corporation in enforcing the right of the corporation.” (Model Bus. Corp.
Act, § 7.41, as amended in 1990, italics added; see 44 Bus. Law. 543 (1989) [proposing
amendment], 45 Bus. Law. 1241 (1990) [adopting amendment].) The official comment to
this section explains in relevant part: “The introductory language of section 7.41 refers both
to the commencement and maintenance of the proceeding to make it clear that the proceeding
should be dismissed if, after commencement, the plaintiff ceases to be a shareholder or a fair
and adequate representative. The latter would occur, for example, if the plaintiff were using
the proceeding for personal advantage.” (2 Model Bus. Corp. Act Ann., supra, com. to § 7.41,
p. 7–333, italics added.) As the comment indicates, maintaining continuous stock ownership
is a requirement that is distinct from the fair and adequate representation requirement.


No California decision has construed the “instituted or maintained” language as requiring a
plaintiff to maintain continuous stock ownership throughout litigation of a derivative action.
There are, however, two *1112  decisions—Heckmann v. Ahmanson (1985) 168 Cal.App.3d 119,
214 Cal.Rptr. 177 (Heckmann ) and Gaillard v. Natomas Co. (1985) 173 Cal.App.3d 410, 219
Cal.Rptr. 74 (Gaillard )—that have stated opposite conclusions regarding the matter of continuous
ownership.


In Heckmann, supra, 168 Cal.App.3d 119, 214 Cal.Rptr. 177, stockholders in Walt Disney
Productions (Disney) filed a shareholder's derivative suit against the Disney directors and a
group of former Disney stockholders known collectively as the Steinberg Group. The plaintiffs
alleged that, in the course of a takeover attempt, the Steinberg Group breached fiduciary duties to
Disney and other Disney stockholders when, among other things, it initiated and then abandoned
a shareholder's derivative action in federal court in order to obtain a premium price for the Disney
shares it resold to the defendants. Noting the Steinberg Group's abandonment of the federal
derivative action, Heckmann concluded: “Once a derivative plaintiff sells its stock, it no longer has
standing to prosecute the derivative claims on behalf of the remaining shareholders. (See Lewis v.
Knutson (5th Cir.1983) 699 F.2d 230, 238 and cases cited therein; 7A **139  Wright & Miller,
Federal Practice and Procedure (1972) § 1839, p. 437.)” (Heckmann, supra, 168 Cal.App.3d at
p. 130, 214 Cal.Rptr. 177.)
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Although theHeckmann court acknowledged the continuous stock ownership requirement, the
standing of the plaintiffs in that case was not at issue and there was no merger-related stock sale
like the one here. Instead, the court made the quoted statement in analyzing whether the defendants
had breached a fiduciary duty by filing and then abandoning the federal derivative action. (See
Heckmann, supra, 168 Cal.App.3d at p. 130, 214 Cal.Rptr. 177.) Given this context, and the brevity
of its discussion, we do not view Heckmann as either convincing or dispositive on the matter.


Without mentioning the Heckmann decision, Gaillard, supra, 173 Cal.App.3d 410, 219 Cal.Rptr.
74, held that a plaintiff is not required to maintain continuous stock ownership in order to pursue
a derivative action in California. In that case, a common stockholder of Natomas Company
(Natomas) challenged “ ‘golden parachute’ ” agreements and other benefits provided for certain
corporate officers and directors when Natomas merged with Diamond Shamrock Corporation. (Id.
at p. 413, 219 Cal.Rptr. 74.) Although the plaintiff had filed the derivative action before the merger
became effective, she subsequently had to exchange her Natomas stock for common stock in a
third corporation that had been formed for purposes of the merger. After the merger, the defendants
contended the plaintiff lost standing to proceed with the derivative action because she no longer
owned stock in Natomas. (Ibid.)


Gaillard declined to construe section 800(b)'s “instituted or maintained” language as requiring
continuous ownership of stock throughout a derivative *1113  lawsuit. Instead, it found that the
term “ ‘maintained’ ” was intended to “allow one who, by operation of law, becomes an owner
of shares which already are the basis of a derivative action, to continue that litigation.” (Gaillard,
supra, 173 Cal.App.3d at p. 415, 219 Cal.Rptr. 74.) Upon determining that section 800(b) requires
only contemporaneous ownership and ownership at the time the action is filed, Gaillard held
the plaintiff there had standing to proceed with the derivative action because she had met these
particular requirements. (Gaillard, supra, 173 Cal.App.3d at pp. 414–417, 219 Cal.Rptr. 74.)


Even assuming section 800(b)'s “instituted or maintained” language reasonably includes a plaintiff
whose shares devolved on him or her by operation of law after the filing of a derivative
action, nothing in the statutory language or history purports to limit its application to that
singular circumstance. Indeed, as indicated above, a comparable provision of section 7.41 of the
Model Business Corporation Act with very similar language (“commence or maintain”) has been
construed as clarifying that dismissal of a derivative action is required “if, after commencement [of
the action], the plaintiff ceases to be a shareholder....” (2 Model Bus. Corp. Act Ann., supra, com.
to § 7.41, p. 7–333; for full text, see ante, fn. 7; see also Grace Bros., Ltd. v. Farley Industries,
Inc., supra, 450 S.E.2d at p. 816 [same, for Georgia statute].) 8


8 Interestingly, Gaillard made the observation that, after the predecessor to section 800 was
adopted, subsequent amendments to the statute were patterned in part after the Model
Business Corporation Act. (Gaillard, supra, 173 Cal.App.3d at p. 415, 219 Cal.Rptr. 74.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124062&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124062&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS800&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS800&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS800&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994216084&pubNum=0000711&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&fi=co_pp_sp_711_816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_816 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994216084&pubNum=0000711&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&fi=co_pp_sp_711_816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_816 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS800&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985151991&pubNum=227&originatingDoc=I88704341db1f11dcb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Grosset v. Wenaas, 42 Cal.4th 1100 (2008)
175 P.3d 1184, 72 Cal.Rptr.3d 129, 08 Cal. Daily Op. Serv. 1888...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 16


But Gaillard quoted the 1975 version of the model act, which simply provided: “ ‘No actions
shall be brought ... by a shareholder in the right of a domestic or foreign corporation unless
the plaintiff was a holder of record of shares ... at the time of the transaction of which he
complains, or his shares ... thereafter devolved upon him by operation of law from a person
who was a holder of record at such time.’ ” (Gaillard, supra, 173 Cal.App.3d at p. 415,
fn. 5, 219 Cal.Rptr. 74, original italics deleted, new italics added.) In 1990, the model act
was amended to include the current “commence or maintain” language, which as the official
comment explains, was intended to clarify that continuous stock ownership is a requirement
for standing. (See ante, fn. 7.)


**140  Viewing the statutory terms in context, we observe that paragraphs (1) and (2) of section
800(b) serve to identify what a plaintiff must allege in a complaint to establish standing in
a shareholder's derivative action. (See ante, fns. 4, 6.) Given this circumstance, the failure to
explicitly address an issue that might later arise during the pendency of an action, such as the loss
of the plaintiff's stock, is hardly surprising. Moreover, we have reviewed the available legislative
history of section 800, and find that nothing in its history, just as nothing in its text, indicates
that the Legislature rejected a continuous ownership requirement, or that construing the statute to
include such a requirement would be contrary to legislative intent.


Our review of the statutory language and history leads us to conclude that, while section 800(b)
seems to point to a continuous ownership requirement, *1114  the “instituted or maintained”
language does not clearly impose it. Nonetheless, other considerations ultimately support this
interpretation of the statute. Not only does a requirement for continuous ownership further the
statutory purpose to minimize abuse of the derivative suit, but the basic legal principles pertaining
to corporations and shareholder litigation all but compel it.


[14]  To reiterate: the authority to manage a corporation's affairs generally resides in its board
of directors, not its stockholders. Thus, the decision to pursue a claim on a corporation's behalf
falls squarely within the authority vested in the corporate board. The fundamental purpose of a
derivative action is to provide a means by which a stockholder may seek to enforce the rights of a
corporation when the corporate board refuses to do so. (Jones v. H.F. Ahmanson & Co., supra, 1
Cal.3d at p. 106, 81 Cal.Rptr. 592, 460 P.2d 464; Schilling v. Belcher (5th Cir.1978) 582 F.2d 995,
1001.) If successful, a derivative claim will accrue to the direct benefit of the corporation and not
to the stockholder who litigated it. (Jones v. H.F. Ahmanson & Co., supra, 1 Cal.3d at pp. 106–
107, 81 Cal.Rptr. 592, 460 P.2d 464; Alabama By–Products, supra, 657 A.2d at p. 265.) Because a
derivative claim does not belong to the stockholder asserting it, standing to maintain such a claim is
justified only by the stockholder relationship and the indirect benefits made possible thereby, which
furnish the stockholder with an interest and incentive to seek redress for injury to the corporation.
(See Jones v. H.F. Ahmanson & Co., supra, 1 Cal.3d at p. 107, 81 Cal.Rptr. 592, 460 P.2d 464;
Klopstock v. Superior Court (1941) 17 Cal.2d 13, 16, 108 P.2d 906 [“the stockholder's ultimate
interest in the corporation is sufficient to justify the bringing of” a derivative action]; Christopher
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v. Liberty Oil & Gas Corp. (La.Ct.App.1995) 665 So.2d 410, 411.) Once this relationship ceases to
exist, the derivative plaintiff lacks standing because he or she “no longer has a financial interest in
any recovery pursued for the benefit of the corporation.” (Alabama By–Products, supra, 657 A.2d
at p. 265; see Christopher v. Liberty Oil & Gas Corp., supra, 665 So.2d at p. 411; U.S. Fidelity
and Guar. Co. v. Griffin (Ind.Ct.App.1989) 541 N.E.2d 553, 555.) As one court put it, allowing a
plaintiff to retain standing despite the loss of stock ownership would produce “the anomalous result
**141  that a plaintiff with absolutely no ‘dog in the hunt’ is permitted to pursue a right of action
that belongs solely to the corporation.” (Timko v. Triarsi (Fla.Dist.Ct.App.2005) 898 So.2d 89, 91.)


Notably, the vast majority of other jurisdictions that have considered the issue require continuous
stock ownership for standing to maintain a derivative lawsuit. 9  Contrary to Huang's suggestion,
the widespread recognition of a continuous ownership requirement cannot be attributed to
materially *1115  different legislation. Virtually all of these other jurisdictions have statutes
that explicitly refer only to contemporaneous stock ownership. (E.g., Del.Code, tit. 8, § 327
[general corporation law chapter of corporations code]; Fed. Rules Civ. Proc., rule 23.1, 28 U.S.C.)
That these jurisdictions also require continuous ownership, despite having legislation that fails
to expressly provide for it, confirms our view that the requirement is sound. 10  Consistent with
the majority rule, and with the basic principles that govern corporation law and shareholder
litigation, we hold that section 800(b) is properly construed as containing a continuous ownership
requirement.


9 (E.g., Timko v. Triarsi, supra, 898 So.2d 89 [Florida law]; Grace Bros., Ltd. v. Farley
Industries, Inc., supra, 264 Ga. 817, 450 S.E.2d 814 [Georgia law]; U.S. Fidelity & Guar.
Co. v. Griffin, supra, 541 N.E.2d 553 [Indiana law]; A–Plus Janitorial & Carpet Cleaning
v. Employers' Workers' Compensation Ass'n (Okla.1997) 936 P.2d 916 [Oklahoma law];
Christopher v. Liberty Oil & Gas Corp., supra, 665 So.2d 410 [Louisiana law]; Bronzaft
v. Caporali (N.Y.Sup.Ct.1994) 162 Misc.2d 281, 616 N.Y.S.2d 863 [New York law]; Weil
v. Northwest Industries, Inc. (1988) 168 Ill.App.3d 1, 118 Ill.Dec. 717, 522 N.E.2d 172,
174, fn. 1 [Illinois law]; Kramer, supra, 546 A.2d 348 [Delaware law]; Metal Tech Corp. v.
Metal Teckniques Co. (1985) 74 Or.App. 297, 703 P.2d 237 [adopting the contemporaneous
and continuous ownership rules in Oregon as a matter of general principle in the absence of
statutory rules so requiring]; Lewis v. Knutson, supra, 699 F.2d 230 [Fed. Rules Civ. Proc.,
rule 23.1, 28 U.S.C.]; Niesz v. Gorsuch (9th Cir.1961) 295 F.2d 909 [Arizona law]; but see
Warden v. McLelland (3d Cir.2002) 288 F.3d 105 [Pennsylvania statute expressly excuses
continuous ownership requirement where loss of shares during pendency of derivative
lawsuit results from corporate action in which the holder did not acquiesce]; Alford v.
Shaw (1990) 327 N.C. 526, 398 S.E.2d 445 [relying on Gaillard, supra, 173 Cal.App.3d
410, 219 Cal.Rptr. 74, in declining to read continuous ownership requirement into North
Carolina statute, but also observing the facts of that case fit within the settled fraudulent
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merger exception that other jurisdictions recognize]; see generally Continuous Ownership
Requirement, supra, 43 Wash. & Lee L.Rev. at p. 1015.)


10 Huang argues the cases involving rule 23.1 of the Federal Rules of Civil Procedure are
inapt because that rule contains a provision requiring a derivative plaintiff to “fairly and
adequately represent” the interests of similarly situated shareholders (Fed. Rules Civ. Proc.,
rule 23.1(a), 28 U.S.C.), whereas section 800 does not. While we agree the lack of a
proprietary interest logically bears on the question of fair and adequate representation,
we reject the implication that section 800' s failure to expressly state a fair and adequate
representation requirement reflects any intent on the part of our Legislature to secure the
standing of a derivative plaintiff who, for whatever reason, cannot provide fair and adequate
representation. Moreover, as noted previously, maintaining continuous stock ownership is
reasonably viewed as a requirement that is distinct from the fair and adequate representation
requirement. (See ante, fn. 7.)


Intervener Huang suggests that a rule of continuous ownership is inappropriate for cases where, as
here, the plaintiff's loss of stock results from a merger and thus is involuntary. We do not agree. As
discussed, standing to assert a claim on a corporation's behalf is justified because of the stockholder
relationship, which furnishes the interest and incentive for a stockholder to seek redress for the
claimed corporate injury. (See Jones v. H.F. Ahmanson **142  & Co., supra, 1 Cal.3d at p. 107, 81
Cal.Rptr. 592, 460 P.2d 464; Christopher v. Liberty Oil & Gas Corp., supra, 665 So.2d at p. 411.)
Consequently, when the stockholder relationship is terminated, either voluntarily or involuntarily,
a derivative plaintiff loses standing because he or she no longer has even an indirect interest in
any recovery pursued for the corporation's benefit. (Alabama By–Products, supra, 657 A.2d at p.
265.) Put another way, “[p]laintiffs who lose their shares involuntarily have no greater interest in
the continued well-being of a *1116  corporation than plaintiffs who willingly sell their shares.
Neither class of plaintiff retains a proprietary interest in the corporate enterprise.” (Hantz v. Belyew
(11th Cir.2006) 194 Fed.Appx. 897, 899, 2006 WL 2613447 [nonpub. opn.].)


Huang next contends we should construe section 800 consistent with the analysis in Gollust v.
Mendell (1991) 501 U.S. 115, 111 S.Ct. 2173, 115 L.Ed.2d 109 (Gollust ). In Gollust, the United
States Supreme Court declined to read a continuous ownership requirement into section 16(b)
of the Securities Exchange Act of 1934 (15 U.S.C. § 78p(b)), which imposes a rule of strict
liability on corporate directors, officers, and other so-called insiders for their short-swing profits. 11


Section 16(b) represents a “ ‘flat rule ... taking the profits out of a class of transactions in which
the possibility of abuse was believed to be intolerably great.’ ” (Gollust, supra, 501 U.S. at p.
121, 111 S.Ct. 2173.) In reviewing the statutory definitions identifying the class of permissible
plaintiffs, Gollust discerned congressional intent “to grant enforcement standing of considerable
breadth” and a “policy of lenient standing” that allows any security holder, not just a stockholder,
to prosecute an action. 12  (Gollust, at pp. 122, 127, 111 S.Ct. 2173.) The opinion observed: “The
only textual restrictions on the standing of a party to bring suit under § 16(b) are that the plaintiff
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must be the ‘owner of [a] security’ of the ‘issuer’ at the time the suit is ‘instituted.’ ” (Id. at pp.
122–123, 111 S.Ct. 2173.)


11 Section 16(b) of the Securities and Exchange Act of 1934 provides in relevant part that a
“[s]uit to recover [an insider's] profit may be instituted ... by the issuer, or by the owner of
any security of the issuer in the name and in behalf of the issuer if the issuer shall fail or
refuse to bring such suit within sixty days after request or shall fail diligently to prosecute
the same thereafter; but no such suit shall be brought more than two years after the date such
profit was realized....” (15 U.S.C. § 78p(b).)


12 Thus, section 16(b) of the Securities and Exchange Act of 1934 authorizes any owner of
a “security” of the issuer—including a bondholder as well as a stockholder (see Gollust,
supra, 501 U.S. at p. 127, 111 S.Ct. 2173)—to enforce the insider trading ban. In contrast,
section 800(b)(1) restricts standing to initiate or maintain any derivative action to record or
beneficial shareholders of a corporation.


Because it could discern no requirement of continuous ownership from either the text or the history
of section 16(b) of the Securities and Exchange Act of 1934, Gollust, supra, 501 U.S. 115, 111
S.Ct. 2173, 115 L.Ed.2d 109, concluded that, once a plaintiff security holder satisfies the ownership
requirement for initiating a suit, the holder must merely maintain some financial interest in the
outcome of the litigation sufficient to motivate its prosecution and avoid constitutional standing
difficulties. (Id. at pp. 124–127, 111 S.Ct. 2173.) In that case, the plaintiff satisfied all of these
requirements because he owned a security (stock) of the issuer at the time he instituted the action.
Moreover, he retained standing under article III of the federal Constitution to maintain the suit after
a merger in which he lost *1117  his stock in the issuer in exchange for cash and stock in **143
the issuer's new parent corporation and sole stockholder, because he retained a continuing financial
interest in the litigation's outcome derived from his stock in the parent corporation. (Gollust, supra,
501 U.S. at pp. 127–128, 111 S.Ct. 2173.)


[15]  Gollust, supra, 501 U.S. 115, 111 S.Ct. 2173, 115 L.Ed.2d 109, does not aid Huang's
position for several reasons. First, Gollust did not purport to cast doubt on the judicially recognized
continuous ownership requirement for ordinary derivative actions subject to Federal Rules of Civil
Procedure, rule 23.1 (28 U.S.C.), which also omits express reference to continuous ownership.
Second, while refusing to read a continuous ownership requirement into section 16(b) of the
Securities and Exchange Act of 1934, the high court explained that a plaintiff must nonetheless
maintain a personal stake in the outcome of the litigation throughout its course to avoid article
III jurisdictional problems. Although article III of the federal Constitution does not apply in state
courts, 13  Gollust's concerns over permitting a security holder to maintain a section 16(b) action
after he or she has “lost any financial interest in its outcome” (Gollust, supra, 501 U.S. at p.
125, 111 S.Ct. 2173) are consistent with those underlying the majority rule depriving a derivative
plaintiff of standing where, as here, his or her interest in the litigation is completely extinguished
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in a stock-for-cash merger (see Bronzaft v. Caporali, supra, 162 Misc.2d at pp. 284–287, 616
N.Y.S.2d 863; U.S. Fidelity and Guar. Co. v. Griffin, supra, 541 N.E.2d at p. 555; see Alabama By–
Products, supra, 657 A.2d at p. 265–266). Finally, nothing in Gollust supports Huang's suggestion
that a potential attorney fee recovery provides a plaintiff sufficient financial interest in the outcome
of a derivative action for purposes of standing. Indeed, we remain mindful that stock ownership
restrictions originally developed because “[i]n many instances the interest of the plaintiff was
nominal and the interest of the plaintiff's attorney substantial,” thus rendering the derivative suit
“susceptible to abuse.” (2 Model Bus. Corp. Act Ann., supra, hist. background, foll. § 7.40, at
p. 7–255.)


13 Article III of the federal Constitution imposes a “case-or-controversy limitation on federal
court jurisdiction,” requiring “ ‘the party requesting standing [to allege] “such a personal
stake in the outcome of the controversy as to assure that concrete adverseness which sharpens
the presentation of issues.” ’ ” (Gollust, supra, 501 U.S. at pp. 125–126, 111 S.Ct. 2173.)
There is no similar requirement in our state Constitution. (National Paint & Coatings Assn.
v. State of California (1997) 58 Cal.App.4th 753, 761, 68 Cal.Rptr.2d 360.)


[16]  Huang's other arguments also are unavailing. Unlike Huang, we do not view the Legislature's
lack of a response to Gaillard, supra, 173 Cal.App.3d 410, 219 Cal.Rptr. 74, as signifying rejection
of a continuous ownership requirement. As a principle of statutory construction, legislative
inaction is a “slim reed upon which to lean.” (Quinn v. State of California (1975) 15 Cal.3d 162,
175, 124 Cal.Rptr. 1, 539 P.2d 761.) In any case, we note Gaillard expended *1118  considerable
effort in distinguishing the facts before it from the facts in other cases adhering to the majority rule
that loss of stock ownership ordinarily deprives a derivative plaintiff of standing. (See Gaillard,
supra, 173 Cal.App.3d at pp. 417–418, 421, 219 Cal.Rptr. 74.) Because Gaillard cannot be read
as rejecting the majority rule in all its various applications, the Legislature's inaction is at best
ambiguous.


Huang also argues that requiring continuous ownership would be unfair where, as here, a
stockholder who litigated a derivative **144  action for several years through the pleading and
discovery stages, and who thereby incurred sizeable monetary obligations, would be precluded
from proceeding further because of a merger. (See Gaillard, supra, 173 Cal.App.3d at p. 414, 219
Cal.Rptr. 74.) We are not persuaded.


The fact remains that a derivative claim belongs to the corporation, not to the plaintiff asserting
the claim on the corporation's behalf. To ensure that the corporation's interests are adequately
represented, the derivative plaintiff must maintain a proprietary interest in the corporation
sufficient to motivate the plaintiff “to engage in a zealous prosecution.” (Continuous Ownership
Requirement, supra, 43 Wash. & Lee L.Rev. at p. 1034.) Although equitable considerations have
prompted courts to disregard a loss of shareholder status when the merger itself is the subject of
a claim of fraud, no such claim is alleged in this case.
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[17]  As for stockholders who incur monetary obligations when actively litigating a derivative
action, the law is settled that derivative plaintiffs may recover their expenses upon showing their
efforts resulted in a monetary recovery for the corporation or otherwise conferred a “ ‘substantial
benefit’ ” upon the corporation. (Baker v. Pratt (1986) 176 Cal.App.3d 370, 378, 222 Cal.Rptr.
253; Fletcher v. A.J. Industries, Inc. (1968) 266 Cal.App.2d 313, 318–323, 72 Cal.Rptr. 146
[affirming an attorney fee award in favor of plaintiffs where partial settlement of derivative action
resulted in immediate changes in the corporate management, while several issues were left to
future arbitration]; accord, Schilling v. Belcher, supra, 582 F.2d at p. 1003 [although plaintiff who
sold stock lost derivative standing to litigate corporate claims, he retained standing to defend on
appeal an attorney fees judgment, which ran directly in his favor, and the judgment that served as
the necessary predicate to the fee award].) Neither type of showing has been made here, 14  and we
perceive no inequity in a situation where an ordinary merger cuts off protracted litigation that has
conferred no monetary recovery or substantial benefit to the corporation. (Accord, *1119  Lewis v.
Chiles (9th Cir.1983) 719 F.2d 1044, 1049 [“[w]here a corporation's actions vitiating a derivative
suit have a legitimate business purpose, there is no basis for requiring that the shareholders bear a
proportion of a plaintiff's costs if the suit has not yielded a benefit to the corporation”].)


14 To the contrary, the trial court dismissed the derivative action with prejudice after reviewing
the 64–page report of the SLC that concluded the derivative claims lacked merit and would
likely not be successful.


Finally, Huang argues that to protect the interests of shareholders, and to prevent unjust enrichment
and avoid rewarding wrongdoers, courts faced with a merger situation in a derivative action
may apportion any recovery belonging to the corporation among deserving stockholders. The
authorities Huang cites, however, do not suggest that former stockholders may receive a pro rata
share of a corporate recovery under the sort of factual scenario presented here. (E.g., Nelson v.
Anderson (1999) 72 Cal.App.4th 111, 127, 84 Cal.Rptr.2d 753; Rankin v. Frebank Co. (1975)
47 Cal.App.3d 75, 96, 121 Cal.Rptr. 348 [addressing recovery in the context of a corporation's
involuntary dissolution].) 15


15 Huang makes a related argument that the 1988 enactment of section 25502.5, which allows
issuers of securities as well as their shareholders in a derivative action to recover damages
in an amount up to three times the amount of wrongful profits obtained by those trading on
insider information, confirms the legislative intent to broaden, not restrict, the standing of
derivative plaintiffs under section 800. Huang, however, identifies nothing in the terms or
history of the legislation indicating that section 25502.5 is intended to alter section 800's
requirements for derivative actions in general.
Huang may also be understood as arguing that, whether or not continuous ownership of
shares generally is required to maintain a derivative lawsuit on behalf of a corporation, his
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particular claim under section 25502.5 must be analyzed separately and is not subject to any
such requirement. Because Huang failed to raise this issue in the Court of Appeal, and also
failed to petition for its review in this court, we decline to address it.


**145  [18]  In sum, we hold that California law, like Delaware law, generally requires a plaintiff
in a shareholder's derivative suit to maintain continuous stock ownership throughout the pendency
of the litigation. Under this rule, a derivative plaintiff who ceases to be a stockholder by reason of
a merger ordinarily loses standing to continue the litigation. 16  Although equitable considerations
may warrant an exception to the continuous ownership requirement if the merger itself is used to
wrongfully deprive the plaintiff of standing, or if the merger is merely a reorganization that does
not affect the plaintiff's ownership interest, we need not address such matters definitively in this
case, where no such circumstances appear.


16 Gaillard, supra, 173 Cal.App.3d 410, 219 Cal.Rptr. 74, is disapproved to the extent it is
inconsistent with the views expressed herein.


[19]  Because dismissal of Huang's appeal is required under either California law or Delaware
law, we end the analysis here.


*1120  DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, WERDEGAR, CHIN, MORENO, and
CORRIGAN, JJ.


All Citations


42 Cal.4th 1100, 175 P.3d 1184, 72 Cal.Rptr.3d 129, 08 Cal. Daily Op. Serv. 1888, 2008 Daily
Journal D.A.R. 2311


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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115 S.Ct. 1061
Supreme Court of the United States


Arthur L. GUSTAFSON, et al., Petitioners
v.


ALLOYD COMPANY, INCORPORATED fka Alloyd Holdings, Incorporated, et al.


No. 93–404.
|


Argued Nov. 2, 1994.
|


Decided Feb. 28, 1995.


Synopsis
Buyers, who purchased substantially all of corporation's stock from sellers in private sale
agreement, brought action under § 12(2) of Securities Act of 1933, seeking rescission of private
sale agreement on ground that written sale agreement was a “prospectus” and contained material
misstatements. The United States District Court for the Northern District of Illinois granted
summary judgment to sellers, and buyers appealed. The Court of Appeals for the Seventh Circuit
vacated and remanded. Certiorari was granted. The Supreme Court, Justice Kennedy, held that
term “prospectus” in provision of securities statute which gives buyers of securities express
right of rescission against sellers who make material misstatements or omissions by means of
prospectus, referred to document that describes public offering of securities by issuer or controlling
shareholder, not private agreements to sell securities.


Reversed and remanded.


Justice Thomas filed dissenting opinion, in which Justice Scalia, Justice Ginsburg, and Justice
Breyer joined.


Justice Ginsburg filed dissenting opinion, in which Justice Breyer joined.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (10)


[1] Securities Regulation Prospectus, what is
Term “prospectus” in provision of securities statute which gives buyers of securities
express right of rescission against sellers who make material misstatements or omissions
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by means of prospectus, refers to document that describes public offering of securities
by issuer or controlling shareholder, not private written agreements to sell securities
and, thus, buyers who purchased substantially all of corporation's stock from sellers
in private sale agreement could not obtain rescission of agreement under that statutory
provision; term “prospectus” as used in other provision of statute does not encompass
private sale agreements, term “communication” in definition of prospectus does not mean
that any written communication offering security for sale was a prospectus, and legislative
history indicates that statutory provision would apply only to public offerings by issuer or
controlling shareholder. Securities Act of 1933, §§ 2(10), 10, 12(2), 17(a), 15 U.S.C.A.
§§ 77b(10), 77j, 77l (2), 77q(a).


296 Cases that cite this headnote


[2] Securities Regulation Prospectus, what is
Term “prospectus” in provision of securities statute requiring that prospectus contain
information contained in registration statement is confined to documents related to public
offerings of securities by issuer or controlling shareholder. Securities Act of 1933, § 10,
15 U.S.C.A. § 77j.


75 Cases that cite this headnote


[3] Securities Regulation Prospectus, what is
Term “prospectus” has same meaning in provision of securities statute which requires
that prospectus contain information contained in registration statement as in provision
which gives buyers of securities express right of rescission against sellers who make
material misstatements or omissions by means of prospectus; “prospectus” is confined to
documents related to public offerings of securities by issuer or its controlling shareholders.
Securities Act of 1933, §§ 10, 12(2), 15 U.S.C.A. §§ 77j, 77l (2).


122 Cases that cite this headnote


[4] Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
Statutes Similarity or difference
Acts of Congress should not be read as series of unrelated and isolated provisions; identical
words used in different parts of same act are intended to have same meaning.


256 Cases that cite this headnote
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[5] Securities Regulation Prospectus, what is
Although term “prospectus” in securities statute is defined in part as any “communication,
written or by radio or television,” term prospectus refers only to document soliciting
public to acquire securities; if term “communication” were to include every written
communication regarding sale of securities, it would render other terms in definition,
“notice, circular, advertisement, [and] letter,” redundant, and those terms indicate that
“prospectus” refers to documents of wide dissemination. Securities Act of 1933, § 2(10),
15 U.S.C.A. § 77b(10).


30 Cases that cite this headnote


[6] Statutes Superfluousness
Supreme Court will avoid a reading of statute which renders some words in statute
altogether redundant.


100 Cases that cite this headnote


[7] Statutes Associated terms and provisions;  noscitur a sociis
In construing a term in statute, a word is known by company it keeps in order to avoid
ascribing to one word a meaning so broad that it is inconsistent with its accompanying
words, thus giving unintended breadth to Acts of Congress.


248 Cases that cite this headnote


[8] Securities Regulation Prospectus, what is
Fact that Congress was able to clearly express its intent that provision of securities statute,
which makes fraudulent transfers of securities unlawful, applied to all sales of securities
and not just initial public offerings supported conclusion that Congress did not intend other
provision of statute, which gives buyers of securities express right of rescission against
sellers who make material misstatements or omissions by means of prospectus, to apply
beyond initial public offerings. Securities Act of 1933, §§ 12(2), 17(a), 15 U.S.C.A. §§
77l (2), 77q(a).


81 Cases that cite this headnote


[9] Securities Regulation Prospectus, what is
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Legislative history supported conclusion that provision of securities statute, which
gives buyers of securities express right of rescission against sellers who make material
misstatements or omissions by means of “prospectus,” referred to document that describes
public offering of securities by issuer or controlling shareholder, not private agreements to
sell securities; House Report stated that “bill affects only new offerings of securities” and
“does not affect the ordinary redistribution of securities,” and that liabilities under statute
attach only when there has been misstatement or omission “in the registration statement
or the prospectus—the basic information by which the public is solicited.” Securities Act
of 1933, § 12(2), 15 U.S.C.A. § 77l (2).


147 Cases that cite this headnote


[10] Statutes Particular Kinds of Legislative History
If legislative history is to be considered in construing statute, it is preferable to consult
documents prepared by Congress when deliberating.


12 Cases that cite this headnote


**1062  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber
Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


Petitioners (collectively Gustafson), the sole shareholders of Alloyd, Inc., sold substantially all of
its stock to respondents and other buyers in a private sale agreement. The purchase price included
a payment reflecting an estimated increase in the company's **1063  net worth from the end of
the previous year through the closing, since hard financial data were unavailable. The contract
provided that if a year-end audit and financial statements revealed variances between estimated
and actual increased value, the disappointed party would receive an adjustment. As a result of the
audit, respondents were entitled to recover an adjustment, but instead sought relief under § 12(2)
of the Securities Act of 1933 (1933 Act or Act), which gives buyers an express right of rescission
against sellers who make material misstatements or omissions “by means of a prospectus.” In
granting Gustafson's motion for summary judgment, the District Court held that § 12(2) claims
can only arise out of initial stock offerings and not a private sale agreement. The Court of Appeals
vacated the judgment and remanded the case in light of its intervening decision that the inclusion of
the term “communication” in the Act's definition of prospectus meant that the latter term includes
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all written communications offering a security for sale, and, thus, a § 12(2) right of action applies
to private sale agreements.


Held: Section 12(2) does not extend to a private sale contract, since a contract, and its recitations,
that are not held out to the public are not a “prospectus” as the term is used in the 1933 Act. Pp.
1065–1074.


(a) On the assumptions that must be made as the case reaches this Court, respondents would have
a right to obtain rescission if Gustafson's misstatements were made “by means of a prospectus
or oral communication” related to a prospectus. Three sections of the 1933 Act are critical in
resolving the issue whether the contract is a “prospectus”: § 2(10), which defines a prospectus
as “any prospectus, notice, circular, advertisement, letter, or communication, written or by radio
or television” that offers any security for sale or confirms its sale; § 10, which specifies what
information must be contained in a prospectus; and § 12, which imposes liability based on
misstatements in a prospectus. The term *562  “prospectus” should be construed, if at all possible,
to give it a consistent meaning throughout the Act. Pp. 1065–1066.


(b) The contract in this case is not a “prospectus” as that term is defined in § 10. Whatever else
“prospectus” may mean, § 10 confines it to a document that, absent an overriding exemption, must
include “information contained in the registration statement.” By and large, only public offerings
by an issuer or its controlling shareholders require the preparation and filing of such a statement.
Thus, it follows that a prospectus is confined to such offerings. Since there is no dispute that the
contract in question was not required to carry information contained in a registration statement, it
also follows that the contract is not a prospectus under § 10. Pp. 1066–1067.


(c) The term “prospectus” has the same meaning and refers to the same types of communications
in both §§ 10 and 12. The normal rule of statutory construction that identical words used in
different parts of the same Act are intended to have the same meaning applies here. The Act's
structure and § 12's language reinforce this view. In addition, since the primary innovation of the
Act was the creation of federal duties—for the most part registration and disclosure obligations—
in connection with public offerings, it is reasonable to conclude that the liability provisions were
designed primarily to provide remedies for violations of these obligations rather than to conclude
that § 12(2) creates vast additional liabilities that are quite independent of them. Congress would
have been specific had it intended “prospectus” to have a different meaning in § 12. Pp. 1067–1069.


(d) The term “communication” in § 2(10)'s definition of “prospectus” does not mean that any
written communication offering a security for sale is a “prospectus” for purposes of § 12.
“Communication” is but one word in a list, which read in its entirety yields the interpretation
that “prospectus” refers to a document soliciting the public to acquire securities. Respondents'
argument to the contrary is inconsistent with two rules of statutory construction. First, this
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Court will avoid a reading which renders some words altogether redundant. However, reading
“communication” to include every written communication would render “notice, circular,
advertisement, [and] letter” redundant, since each is a form of written communication. **1064
A word is also known by the company it keeps. From the terms used in the list, it is apparent
that “communication” refers to documents of wide dissemination. Similarly, the list includes radio
and television communications but not face-to-face or telephonic conversations. Moreover, at the
time the 1933 Act was passed, “prospectus” was a term of art understood to refer to a document
soliciting the public to acquire securities. Pp. 1069–1070.


*563  (e) The holding in this case draws support from the decision in United States v. Naftalin,
441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624, that § 17(a)—which makes unlawful fraudulent
transfers of securities—extends beyond the regulation of public offerings. That decision was based
on § 17(a)' s language—which suggested no limitation of the scope of liability—and its legislative
history—which showed that Congress made a deliberate departure from the Act's general scheme
in § 17(a). In contrast, § 12(2)'s reference to “prospectus” limits its coverage to public offerings,
and nothing in its legislative history hints that it was intended to effect expansion of the Act's
coverage. Pp. 1070–1071.


(f) Statements by commentators and judges written after the Act was passed are not reliable
indicators of what Congress intended. By and large, the writings presented in support of
respondents' construction of the Act are of little value in determining the issue presented here:
the extent of § 12(2)'s coverage. The Act's legislative history clearly indicates that Congress
contemplated that § 12(2) would apply only to public offerings by an issuer or controlling
shareholder, and nothing in that history suggests that Congress intended to create a formal
prospectus required to comply with both §§ 10 and 12, and a second, less formal prospectus, to
which only § 12 would be applicable. Pp. 1071–1074.


Reversed and remanded.


KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and STEVENS,
O'CONNOR, and SOUTER, JJ., joined. THOMAS, J., filed a dissenting opinion, in which
SCALIA, GINSBURG, and BREYER, JJ., joined, post, p. 1074. GINSBURG, J., filed a dissenting
opinion, in which BREYER, J., joined, post, p. 1079.
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Michael R. Dreeben, Washington, DC, for U.S. as amicus curiae, by special leave of the Court.


Opinion


*564  Justice KENNEDY delivered the opinion of the Court.


Under § 12(2) of the Securities Act of 1933 buyers have an express cause of action for rescission
against sellers who make material misstatements or omissions “by means of a prospectus.” The
question presented is whether this right of rescission extends to a private, secondary transaction,
on the theory that recitations in the purchase agreement are part of a “prospectus.”


I


Petitioners Gustafson, McLean, and Butler (collectively Gustafson) were in 1989 the sole
shareholders of Alloyd, Inc., a manufacturer of plastic packaging and automatic heat sealing
equipment. Alloyd was formed, and its stock was issued, in 1961. In 1989, Gustafson decided
to sell Alloyd and engaged KPMG Peat Marwick to find a buyer. In response to information
distributed by KPMG, Wind Point Partners II, L.P., agreed to buy substantially all of the issued and
outstanding stock through Alloyd Holdings, Inc., a new corporation formed to effect the sale of
Alloyd's stock. The shareholders of Alloyd Holdings were Wind Point and a number of individual
investors.


In preparation for negotiating the contract with Gustafson, Wind Point undertook an extensive
analysis of the company, relying in **1065  part on a formal business review prepared by *565
KPMG. Alloyd's practice was to take inventory at year's end, so Wind Point and KPMG considered
taking an earlier inventory to use in determining the purchase price. In the end they did not do so,
relying instead on certain estimates and including provisions for adjustments after the transaction
closed.


On December 20, 1989, Gustafson and Alloyd Holdings executed a contract of sale. Alloyd
Holdings agreed to pay Gustafson and his coshareholders $18,709,000 for the sale of the stock plus
a payment of $2,122,219, which reflected the estimated increase in Alloyd's net worth from the end
of the previous year, the last period for which hard financial data were available. Article IV of the
purchase agreement, entitled “Representations and Warranties of the Sellers,” included assurances
that the company's financial statements “present fairly ... the Company's financial condition” and
that between the date of the latest balance sheet and the date the agreement was executed “there
ha[d] been no material adverse change in ... [Alloyd's] financial condition.” App. 115, 117. The
contract also provided that if the year-end audit and financial statements revealed a variance
between estimated and actual increased value, the disappointed party would receive an adjustment.
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The year-end audit of Alloyd revealed that Alloyd's actual earnings for 1989 were lower than the
estimates relied upon by the parties in negotiating the adjustment amount of $2,122,219. Under
the contract, the buyers had a right to recover an adjustment amount of $815,000 from the sellers.
Nevertheless, on February 11, 1991, the newly formed company (now called Alloyd Co., the
same as the original company) and Wind Point brought suit in the United States District Court
for the Northern District of Illinois, seeking outright rescission of the contract under § 12(2) of
the Securities Act of 1933 (1933 Act or Act). Alloyd (the new company) claimed that statements
made by Gustafson and his coshareholders regarding the financial data of their company *566
were inaccurate, rendering untrue the representations and warranties contained in the contract.
The buyers further alleged that the contract of sale was a “prospectus,” so that any misstatements
contained in the agreement gave rise to liability under § 12(2) of the 1933 Act. Pursuant to
the adjustment clause, the defendants remitted to the purchasers $815,000 plus interest, but the
adjustment did not cause the purchasers to drop the lawsuit.


Relying on the decision of the Court of Appeals for the Third Circuit in Ballay v. Legg Mason Wood
Walker, Inc., 925 F.2d 682 (1991), the District Court granted Gustafson's motion for summary
judgment, holding “that section 12(2) claims can only arise out of the initial stock offerings.” App.
20. Although the sellers were the controlling shareholders of the original company, the District
Court concluded that the private sale agreement “cannot be compared to an initial offering” because
“the purchasers in this case had direct access to financial and other company documents, and had
the opportunity to inspect the seller's property.” Id., at 21.


On review, the Court of Appeals for the Seventh Circuit vacated the District Court's judgment and
remanded for further consideration in light of that court's intervening decision in Pacific Dunlop
Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578 (1993). In Pacific Dunlop the court reasoned that
the inclusion of the term “communication” in the Act's definition of prospectus meant that the term
“prospectus” was defined “very broadly” to include all written communications that offered the
sale of a security. Id., at 582. Rejecting the view of the Court of Appeals for the Third Circuit in
Ballay, the Court of Appeals decided that § 12(2)'s right of action for rescission “applies to any
communication which offers any security for sale ... including the stock purchase agreement in
the present case.” 993 F.2d, at 595. We granted certiorari to resolve this Circuit conflict, 510 U.S.
1176, 114 S.Ct. 1215, 127 L.Ed.2d 562 (1994), and we now reverse.


*567  II


[1]  The rescission claim against Gustafson is based upon § 12(2) of the 1933 Act, 48 Stat. 84, as
amended, 15 U.S.C. § 77l(2). In relevant part, the section provides that any person who
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**1066  “offers or sells a security (whether or not exempted by the provisions of section 77c
of this title, other than paragraph (2) of subsection (a) of said section), by the use of any means
or instruments of transportation or communication in interstate commerce or of the mails, by
means of a prospectus or oral communication, which includes an untrue statement of a material
fact or omits to state a material fact necessary in order to make the statements, in the light of
the circumstances under which they were made, not misleading (the purchaser not knowing of
such untruth or omission), and who shall not sustain the burden of proof that he did not know,
and in the exercise of reasonable care could not have known, of such untruth or omission,


“shall be liable to the person purchasing such security from him, who may sue either at law or in
equity in any court of competent jurisdiction, to recover the consideration paid for such security
with interest thereon, less the amount of any income received thereon, upon the tender of such
security, or for damages if he no longer owns the security.”


As this case reaches us, we must assume that the stock purchase agreement contained material
misstatements of fact made by the sellers and that Gustafson would not sustain its burden of
proving due care. On these assumptions, Alloyd would have a right to obtain rescission if
those misstatements were made “by means of a prospectus or oral communication.” The Courts
of Appeals agree that the phrase “oral communication” is restricted to oral communications
*568  that relate to a prospectus. See Pacific Dunlop, supra, at 588; Ballay, supra, at 688.
The determinative question, then, is whether the contract between Alloyd and Gustafson is a
“prospectus” as the term is used in the 1933 Act.


Alloyd argues that “prospectus” is defined in a broad manner, broad enough to encompass the
contract between the parties. This argument is echoed by the dissents. See post, at 1074 (opinion
of THOMAS, J.); post, at 1079 (opinion of GINSBURG, J.). Gustafson, by contrast, maintains
that prospectus in the 1933 Act means a communication soliciting the public to purchase securities
from the issuer. Brief for Petitioners 17–18.


Three sections of the 1933 Act are critical in resolving the definitional question on which the
case turns: § 2(10), which defines a prospectus; § 10, which sets forth the information that must
be contained in a prospectus; and § 12, which imposes liability based on misstatements in a
prospectus. In seeking to interpret the term “prospectus,” we adopt the premise that the term should
be construed, if possible, to give it a consistent meaning throughout the Act. That principle follows
from our duty to construe statutes, not isolated provisions. See Philbrook v. Glodgett, 421 U.S.
707, 713, 95 S.Ct. 1893, 1898, 44 L.Ed.2d 525 (1975); Kokoszka v. Belford, 417 U.S. 642, 650,
94 S.Ct. 2431, 2436, 41 L.Ed.2d 374 (1974).
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A


We begin with § 10. It provides, in relevant part:


“Except to the extent otherwise permitted or required pursuant to this subsection or subsections
(c), (d), or (e) of this section—


“(1) a prospectus relating to a security other than a security issued by a foreign government
or political subdivision thereof, shall contain the information contained in the registration
statement ...;


“(2) a prospectus relating to a security issued by a foreign government or political subdivision
thereof shall *569  contain the information contained in the registration statement ...” 15 U.S.C.
§ 77j(a).


Section 10 does not provide that some prospectuses must contain the information contained in
the registration statement. Save for the explicit and well-defined exemptions for securities listed
under § 3, see 15 U.S.C. § 77c (exempting certain classes of securities from the coverage of the
Act), its mandate is unqualified: “[A] prospectus ... shall contain the information contained in the
registration statement.”


Although § 10 does not define what a prospectus is, it does instruct us what a prospectus cannot be if
the Act is to be interpreted **1067  as a symmetrical and coherent regulatory scheme, one in which
the operative words have a consistent meaning throughout. There is no dispute that the contract in
this case was not required to contain the information contained in a registration statement and that
no statutory exemption was required to take the document out of § 10's coverage. Cf. 15 U.S.C. §
77c. It follows that the contract is not a prospectus under § 10. That does not mean that a document
ceases to be a prospectus whenever it omits a required piece of information. It does mean that a
document is not a prospectus within the meaning of that section if, absent an exemption, it need
not comply with § 10's requirements in the first place.


[2]  [3]  An examination of § 10 reveals that, whatever else “prospectus” may mean, the term
is confined to a document that, absent an overriding exemption, must include the “information
contained in the registration statement.” By and large, only public offerings by an issuer of
a security, or by controlling shareholders of an issuer, require the preparation and filing of
registration statements. See 15 U.S.C. §§ 77d, 77e, 77b(11). It follows, we conclude, that a
prospectus under § 10 is confined to documents related to public offerings by an issuer or its
controlling shareholders.
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This much (the meaning of prospectus in § 10) seems not to be in dispute. Where the courts are
in disagreement is *570  with the implications of this proposition for the entirety of the Act, and
for § 12 in particular. Compare Ballay v. Legg Mason Wood Walker, Inc., 925 F.2d, at 688–689
(suggesting that the term “prospectus” is used in a consistent manner in both §§ 10 and 12), with
Pacific Dunlop Holdings Inc. v. Allen & Co., 993 F.2d, at 584 (rejecting that view). We conclude
that the term “prospectus” must have the same meaning under §§ 10 and 12. In so holding, we
do not, as the dissent by Justice GINSBURG suggests, make the mistake of treating § 10 as a
definitional section. See post, at 1079. Instead, we find in § 10 guidance and instruction for giving
the term a consistent meaning throughout the Act.


[4]  The 1933 Act, like every Act of Congress, should not be read as a series of unrelated and
isolated provisions. Only last Term we adhered to the “normal rule of statutory construction” that
“identical words used in different parts of the same act are intended to have the same meaning.”
Department of Revenue of Ore. v. ACF Industries, Inc., 510 U.S. 332, 342, 114 S.Ct. 843, 849, 127
L.Ed.2d 165 (1994) (internal quotation marks and citations omitted); see also Brooke Group Ltd.
v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 230, 113 S.Ct. 2578, 2591, 125 L.Ed.2d 168
(1993); Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 433, 52 S.Ct. 607, 609,
76 L.Ed. 1204 (1932). That principle applies here. If the contract before us is not a prospectus for
purposes of § 10—as all must and do concede—it is not a prospectus for purposes of § 12 either.


The conclusion that prospectus has the same meaning, and refers to the same types of
communications (public offers by an issuer or its controlling shareholders), in both §§ 10 and
12 is reinforced by an examination of the structure of the 1933 Act. Sections 4 and 5 of the Act
together require a seller to file a registration statement and to issue a prospectus for certain defined
types of sales (public offerings by an issuer, through an underwriter). See 15 U.S.C. §§ 77d, 77e.
Sections 7 and 10 of the Act set forth the information required in the registration statement and the
prospectus. *571  See §§ 77g, 77j. Section 11 provides for liability on account of false registration
statements; § 12(2) for liability based on misstatements in prospectuses. See 15 U.S.C. §§ 77k, 77l.
Following the most natural and symmetrical reading, just as the liability imposed by § 11 flows
from the requirements imposed by §§ 5 and 7 providing for the filing and content of registration
statements, the liability imposed by § 12(2) cannot attach unless there is an obligation to distribute
the prospectus in the first place (or unless there is an exemption).


Our interpretation is further confirmed by a reexamination of § 12 itself. The section contains an
important guide to the correct resolution of the case. By its terms, § 12(2) **1068  exempts from
its coverage prospectuses relating to the sales of government-issued securities. See 15 U.S.C. § 77l
(excepting securities exempted by § 77c(a)(2)). If Congress intended § 12(2) to create liability for
misstatements contained in any written communication relating to the sale of a security—including
secondary market transactions—there is no ready explanation for exempting government-issued
securities from the reach of the right to rescind granted by § 12(2). Why would Congress grant
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immunity to a private seller from liability in a rescission suit for no reason other than that the
seller's misstatements happen to relate to securities issued by a governmental entity? No reason is
apparent. The anomaly disappears, however, when the term “prospectus” relates only to documents
that offer securities sold to the public by an issuer. The exemption for government-issued securities
makes perfect sense on that view, for it then becomes a precise and appropriate means of giving
immunity to governmental authorities.


The primary innovation of the 1933 Act was the creation of federal duties—for the most part,
registration and disclosure obligations—in connection with public offerings. See, e.g., Ernst &
Ernst v. Hochfelder, 425 U.S. 185, 195, 96 S.Ct. 1375, 1382, 47 L.Ed.2d 668 (1976) (the 1933
Act “was designed to provide investors with full disclosure of material information concerning
public offerings”); *572  Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 752, 95 S.Ct.
1917, 1933, 44 L.Ed.2d 539 (1975) (“The 1933 Act is a far narrower statute [than the Securities
Exchange Act of 1934 (1934 Act) ] chiefly concerned with disclosure and fraud in connection
with offerings of securities—primarily, as here, initial distributions of newly issued stock from
corporate issuers”); United States v. Naftalin, 441 U.S. 768, 777–778, 99 S.Ct. 2077, 2084,
60 L.Ed.2d 624 (1979) (“[T]he 1933 Act was primarily concerned with the regulation of new
offerings”); SEC v. Ralston Purina Co., 346 U.S. 119, 122, n. 5, 73 S.Ct. 981, 983, n. 5, 97 L.Ed.
1494 (1953) ( “ ‘[T]he bill does not affect transactions beyond the need of public protection in order
to prevent recurrences of demonstrated abuses' ”), quoting H.R.Rep. No. 85, 73d Cong., 1st Sess.,
7 (1933). We are reluctant to conclude that § 12(2) creates vast additional liabilities that are quite
independent of the new substantive obligations the Act imposes. It is more reasonable to interpret
the liability provisions of the 1933 Act as designed for the primary purpose of providing remedies
for violations of the obligations it had created. Indeed, §§ 11 and 12(1)—the statutory neighbors
of § 12(2)—afford remedies for violations of those obligations. See § 11, 15 U.S.C. § 77k (remedy
for untrue statements in registration statements); § 12(1), 15 U.S.C. § 77l (1) (remedy for sales in
violation of § 5, which prohibits the sale of unregistered securities). Under our interpretation of
“prospectus,” § 12(2) in similar manner is linked to the new duties created by the Act.


On the other hand, accepting Alloyd's argument that any written offer is a prospectus under
§ 12 would require us to hold that the word “prospectus” in § 12 refers to a broader set of
communications than the same term in § 10. The Court of Appeals was candid in embracing that
conclusion: “[T]he 1933 Act contemplates many definitions of a prospectus. Section 2(10) gives a
single, broad definition; section 10(a) involves an isolated, distinct document—a prospectus within
a prospectus; section 10(d) gives the Commission authority to classify many.” Pacific Dunlop
Holdings Inc. v. *573  Allen & Co., 993 F.2d, at 584. The dissents take a similar tack. In the
name of a plain meaning approach to statutory interpretation, the dissents discover in the Act two
different species of prospectuses: formal (also called § 10) prospectuses, subject to both §§ 10
and 12, and informal prospectuses, subject only to § 12 but not to § 10. See post, at 1080–1081
(opinion of GINSBURG, J.); see also post, at 1075–1076 (opinion of THOMAS, J.). Nowhere in
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the statute, however, do the terms “formal prospectus” or “informal prospectus” appear. Instead,
the Act uses one term—“prospectus”—throughout. In disagreement with the Court of Appeals and
the dissenting opinions, we cannot accept the conclusion that this single operative word means one
thing in one section of the Act and something quite **1069  different in another. The dissenting
opinions' resort to terms not found in the Act belies the claim of fidelity to the text of the statute.


Alloyd, as well as Justice THOMAS in his dissent, respond that if Congress had intended § 12(2)
to govern only initial public offerings, it would have been simple for Congress to have referred
to the § 4 exemptions in § 12(2). See Brief for Respondents 25–26; post, at 1076 (THOMAS,
J., dissenting). The argument gets the presumption backwards. Had Congress meant the term
“prospectus” in § 12(2) to have a different meaning than the same term in § 10, that is when one
would have expected Congress to have been explicit. Congressional silence cuts against, not in
favor of, Alloyd's argument. The burden should be on the proponents of the view that the term
“prospectus” means one thing in § 12 and another in § 10 to adduce strong textual support for that
conclusion. And Alloyd adduces none.


B


[5]  Alloyd's contrary argument rests to a significant extent on § 2(10), or, to be more precise,
on one word of that section. Section 2(10) provides that “[t]he term ‘prospectus' means any
prospectus, notice, circular, advertisement, letter, or *574  communication, written or by radio
or television, which offers any security for sale or confirms the sale of any security.” 15
U.S.C. § 77b(10). Concentrating on the word “communication,” Alloyd argues that any written
communication that offers a security for sale is a “prospectus.” Inserting its definition into §
12(2), Alloyd insists that a material misstatement in any communication offering a security for
sale gives rise to an action for rescission, without proof of fraud by seller or reliance by the
purchaser. In Alloyd's view, § 2(10) gives the term “prospectus” a capacious definition that,
although incompatible with § 10, nevertheless governs in § 12.


The flaw in Alloyd's argument, echoed in the dissenting opinions, post, at 1075 (opinion of
THOMAS, J.); post, at 1080 (opinion of GINSBURG, J.), is its reliance on one word of the
definitional section in isolation. To be sure, § 2(10) defines a prospectus as, inter alia, a
“communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security.” 15 U.S.C. § 77b(10). The word “communication,” however, on which
Alloyd's entire argument rests, is but one word in a list, a word Alloyd reads altogether out of
context.


[6]  The relevant phrase in the definitional part of the statute must be read in its entirety, a
reading which yields the interpretation that the term “prospectus” refers to a document soliciting
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the public to acquire securities. We find that definition controlling. Alloyd's argument that the
phrase “communication, written or by radio or television,” transforms any written communication
offering a security for sale into a prospectus cannot consist with at least two rather sensible rules of
statutory construction. First, the Court will avoid a reading which renders some words altogether
redundant. See United States v. Menasche, 348 U.S. 528, 538–539, 75 S.Ct. 513, 519–520, 99
L.Ed. 615 (1955). If “communication” included every written communication, it would render
“notice, circular, advertisement, [and] letter” redundant, since each of these are forms of written
*575  communication as well. Congress with ease could have drafted § 2(10) to read: “The term
‘prospectus' means any communication, written or by radio or television, that offers a security for
sale or confirms the sale of a security.” Congress did not write the statute that way, however, and we
decline to say it included the words “notice, circular, advertisement, [and] letter” for no purpose.


[7]  The constructional problem is resolved by the second principle Alloyd overlooks, which is that
a word is known by the company it keeps (the doctrine of noscitur a sociis ). This rule we rely upon
to avoid ascribing to one word a meaning so broad that it is inconsistent with its accompanying
words, thus giving “unintended breadth to the Acts of Congress.” Jarecki v. G.D. Searle & Co., 367
U.S. 303, 307, 81 S.Ct. 1579, 1582, 6 L.Ed.2d 859 (1961). The rule guided our earlier interpretation
of the word “security” under the 1934 Act. The 1934 Act defines the term “security” to mean, inter
alia, “any note.” We concluded, nevertheless that, in context “the phrase ‘any note’ **1070  should
not be interpreted to mean literally ‘any note,’ but must be understood against the background of
what Congress was attempting to accomplish in enacting the Securities Acts.” Reves v. Ernst &
Young, 494 U.S. 56, 63, 110 S.Ct. 945, 950, 108 L.Ed.2d 47 (1990). These considerations convince
us that Alloyd's suggested interpretation is not the correct one.


There is a better reading. From the terms “prospectus, notice, circular, advertisement, [or] letter,”
it is apparent that the list refers to documents of wide dissemination. In a similar manner,
the list includes communications “by radio or television,” but not face-to-face or telephonic
conversations. Inclusion of the term “communication” in that list suggests that it too refers to a
public communication.


When the 1933 Act was drawn and adopted, the term “prospectus” was well understood to refer to
a document soliciting the public to acquire securities from the issuer. See Black's Law Dictionary
959 (2d ed. 1910) (defining “prospectus” as a “document published by a company ... or by
personsacting *576  as its agents or assignees, setting forth the nature and objects of an issue of
shares ... and inviting the public to subscribe to the issue”). In this respect, the word “prospectus”
is a term of art, which accounts for congressional confidence in employing what might otherwise
be regarded as a partial circularity in the formal, statutory definition. See 15 U.S.C. § 77b(10)
(“The term ‘prospectus' means any prospectus ...”). The use of the term “prospectus” to refer to
public solicitations explains as well Congress' decision in § 12(2) to grant buyers a right to rescind
without proof of reliance. See H.R.Rep. No. 85, 73d Cong., 1st Sess., 10 (1933) (“The statements
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for which [liable persons] are responsible, although they may never actually have been seen by
the prospective purchaser, because of their wide dissemination, determine the market price of the
security ...”).


The list of terms in § 2(10) prevents a seller of stock from avoiding liability by calling a soliciting
document something other than a prospectus, but it does not compel the conclusion that Alloyd
urges us to reach and that the dissenting opinions adopt. Instead, the term “written communication”
must be read in context to refer to writings that, from a functional standpoint, are similar to the
terms “notice, circular, [and] advertisement.” The term includes communications held out to the
public at large but that might have been thought to be outside the other words in the definitional
section.


C


[8]  Our holding that the term “prospectus” relates to public offerings by issuers and their
controlling shareholders draws support from our earlier decision interpreting the one provision
of the Act that extends coverage beyond the regulation of public offerings, § 17(a) of the 1933
Act. *  See United *577  States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979).
In Naftalin, though noting that “the 1933 Act was primarily concerned with the regulation of new
offerings,” the Court held that § 17(a) was “intended to cover any fraudulent scheme in an offer
or sale of securities, whether in the course of an initial distribution or in the course of ordinary
market trading.” The Court justified this holding—which it termed “a major departure from th[e]
limitation [of the 1933 Act to new offerings]”—by reference to both the statutory language and
the unambiguous legislative history. Id., at 777–778, 99 S.Ct. at 2084. The same considerations
**1071  counsel in favor of our interpretation of § 12(2).


* Section 17(a) provides:
“It shall be unlawful for any person in the offer or sale of any securities by the use of any
means or instruments of transportation or communication in interstate commerce or by the
use of the mails, directly or indirectly—
“(1) to employ any device, scheme, or artifice to defraud, or
“(2) to obtain money or property by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in the light
of the circumstances under which they were made, not misleading, or
“(3) to engage in any transaction, practice, or course of business which operates or would
operate as a fraud or deceit upon the purchaser.” 15 U.S.C. § 77q(a).


The Court noted in Naftalin that § 17(a) contained no language suggesting a limitation on the scope
of liability under § 17(a). See id., at 778, 99 S.Ct. at 2084 (“[T]he statutory language ... makes no
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distinctions between the two kinds of transactions”). Most important for present purposes, § 17(a)
does not contain the word “prospectus.” In contrast, as we have noted, § 12(2) contains language,
i.e., “by means of a prospectus or oral communication,” that limits § 12(2) to public offerings. Just
as the absence of limiting language in § 17(a) resulted in broad coverage, the presence of limiting
language in § 12(2) requires a narrow construction.


Of equal importance, the legislative history relied upon in Naftalin showed that Congress decided
upon a deliberate departure from the general scheme of the Act in this one instance, and “made
abundantly clear” its intent that § 17(a) have broad coverage. See Ibid. (quoting legislative history
*578  stating that “ ‘fraud or deception in the sale of securities may be prosecuted regardless of
whether ... or not it is of the class of securities exempted under sections 11 or 12,’ ” S.Rep. No.
47, 73d Cong., 1st Sess., 4 (1933)). No comparable legislative history even hints that § 12(2) was
intended to be a freestanding provision effecting expansion of the coverage of the entire statute.
The intent of Congress and the design of the statute require that § 12(2) liability be limited to
public offerings.


D


It is understandable that Congress would provide buyers with a right to rescind, without proof
of fraud or reliance, as to misstatements contained in a document prepared with care, following
well-established procedures relating to investigations with due diligence and in the context of a
public offering by an issuer or its controlling shareholders. It is not plausible to infer that Congress
created this extensive liability for every casual communication between buyer and seller in the
secondary market. It is often difficult, if not altogether impractical, for those engaged in casual
communications not to omit some fact that would, if included, qualify the accuracy of a statement.
Under Alloyd's view any casual communication between buyer and seller in the aftermarket could
give rise to an action for rescission, with no evidence of fraud on the part of the seller or reliance
on the part of the buyer. In many instances buyers in practical effect would have an option to
rescind, impairing the stability of past transactions where neither fraud nor detrimental reliance on
misstatements or omissions occurred. We find no basis for interpreting the statute to reach so far.


III


The Securities and Exchange Commission (SEC), as amicus, and Justice GINSBURG in dissent,
rely on what they *579  call the legislative background of the Act to support Alloyd's construction.
With a few minor exceptions, however, their reliance is upon statements by commentators and
judges written after the Act was passed, not while it was under consideration. See Brief for SEC
as Amicus Curiae 19–23; post, at 1081–1082 (GINSBURG, J., dissenting). Material not available
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to the lawmakers is not considered, in the normal course, to be legislative history. After-the-fact
statements by proponents of a broad interpretation are not a reliable indicator of what Congress
intended when it passed the law, assuming extratextual sources are to any extent reliable for this
purpose.


The SEC does quote one contemporaneous memorandum prepared by Dean Landis. See Brief for
SEC as Amicus Curiae 13–14 (citing James M. Landis, Reply to Investment Bankers Association
Objections of May 5, 1933, p. 5). The statement is quite consistent with our construction. Landis
observed that, in contrast to the liabilities imposed by the Act “ ‘that flow from the fact of non-
registration or registration,’ ” dealings may violate § 12(2) “ ‘even though they are not related
to the fact of registration.’ ” See Brief for SEC as Amicus Curiae 13 (emphasis added). This, of
course, is true. The liability imposed by § 12(2) has nothing to do with the fact of registration, that
is, with the failure to file a registration statement that complies with §§ 7 and 11 of the Act. Instead,
the liability imposed by § 12(2) turns on misstatements contained in the prospectus. **1072  And,
one might point out, securities exempted by § 3 of the Act do not require registration, although
they are covered by § 12. Landis' observation has nothing to do with the question presented here:
whether a prospectus is a document soliciting the public to purchase securities from the issuer.


The SEC also relies on a number of writings, the most prominent a release by the Federal Trade
Commission, stating that § 12(2) applied to securities outstanding on the effective date of the 1933
Act. See id., at 1072–1073. Again, this *580  is an issue not in dispute. Although the Act as passed
exempted securities from registration if sold by the issuer within 60 days of the passage of the Act,
see 1933 Securities Act, § 3(a)(1), the limitation did not apply to § 12(2). See 15 U.S.C. § 77l.
Instead, actions brought under § 12(2) are subject to the limitation of actions provision in § 13.
See 15 U.S.C. § 77m (one year from the date of discovery). A buyer who discovered a material
omission in a prospectus after the passage of the Act could sue for rescission under § 12(2) even
though the prospectus had been issued before enactment of the statute. This tells us nothing one
way or the other, however, about whether the term “prospectus” is limited to a document soliciting
the public to purchase securities from the issuer.


In large measure the writings on which both the SEC and Justice GINSBURG rely address a
question on which there is no disagreement, that is, “to what securities does § 12(2) apply?” We
agree with the SEC that § 12(2) applies to every class of security (except one issued or backed by
a governmental entity), whether exempted from registration or not, and whether outstanding at the
time of the passage of the Act or not. The question before us is the coverage of § 12(2), and the
writings offered by the SEC are of little value on this point.


[9]  [10]  If legislative history is to be considered, it is preferable to consult the documents
prepared by Congress when deliberating. The legislative history of the Act concerning the precise
question presented supports our interpretation with much clarity and force. Congress contemplated
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that § 12(2) would apply only to public offerings by an issuer (or a controlling shareholder). The
House Report stated: “The bill affects only new offerings of securities.... It does not affect the
ordinary redistribution of securities unless such redistribution takes on the characteristics of a new
offering.” H.R.Rep. No. 85, 73d Cong., 1st Sess., 5 (1933). The observation extended to § 12(2) as
well. Part II, § 6 of the *581  House Report is entitled “Civil Liabilities.” See id., at 9. It begins:
“Sections 11 and 12 create and define the civil liabilities imposed by the act.... Fundamentally,
these sections entitle the buyer of securities sold upon a registration statement ... to sue for recovery
of his purchase price.” Ibid. It will be recalled that as to private transactions, such as the Alloyd
purchase, there will never have been a registration statement. If § 12(2) liability were imposed
here, it would cover transactions not within the contemplated reach of the statute.


Even more important is the Report's discussion, and justification, of the liabilities arising from
omissions and misstatements in “the prospectus”:


“The Committee emphasizes that these liabilities attach only when there has been an untrue
statement of material fact or an omission to state a material fact in the registration statement or
the prospectus—the basic information by which the public is solicited. All who sell securities
with such a flaw, who cannot prove that they did not know—or who in the exercise of due
care could not have known—of such misstatement or omission, are liable under sections
11 and 12. For those whose moral responsibility to the public is particularly heavy, there
is a correspondingly heavier legal liability—the persons signing the registration statement,
the underwriters, the directors of the issuer, the accountants, engineers, appraisers, and other
professionals preparing and giving authority to the prospectus—all these are liable to the
buyer ... if they cannot prove [the use of due care]. This throws upon originators of securities
a duty of competence as well as innocence....” Ibid.


The House Report thus states with clarity and with specific reference to § 12 that § 12 **1073
liability is imposed only as to a document soliciting the public.


*582  In light of the care that Congress took to justify the imposition of liability without proof of
either fraud or reliance on “those whose moral responsibility to the public is particularly heavy”—
the “originators of securities”—we cannot conclude that Congress would have extended that
liability to every private or secondary sale without a whisper of explanation. The conspicuous
absence in the legislative history is not the absence of an explicit statement that § 12(2) applied
only to public offerings, see post, at 1081 (GINSBURG, J., dissenting), but the lack of any explicit
reference to the creation of liability for private transactions.


Justice GINSBURG argues that the omission from the 1933 Act of the phrase “offering to the
public” that appeared in the definition of “prospectus” in the British Companies Act of 1929
suggests that the drafters of the American bill intended to expand its coverage. See post, at 1081
(dissenting opinion). We consider it more likely that the omission reflected instead the judgment
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that the words “offering to the public” were redundant in light of the understood meaning of
“prospectus.” Far from suggesting an intent to depart in a dramatic way from the balance struck
in the British Companies Act, the legislative history suggests an intent to maintain it. In the
context of justifying the “civil liabilities” provisions that hold “all those responsible for statements
upon the face of which the public is solicited ... to standards like those imposed by law upon
a fiduciary,” the House Report stated: “The demands of this bill call for the assumption of no
impossible burden, nor do they involve any leap into the dark. Similar requirements have for years
attended the business of issuing securities in other industrialized nations.” H.R.Rep. No. 85, at 5.
So, too, the Report provided: “The committee is fortified in these sections [that is, §§ 11 and 12]
by similar safeguards in the English Companies Act of 1929. What is deemed necessary for sound
financing in conservative England ought not be unnecessary *583  for the more feverish pace
which American finance has developed.” Id., at 9. These passages confirm that the civil liability
provisions of the 1933 Act, §§ 11 and 12, impose obligations on those engaged in “the business
of issuing securities,” in conformance, not in contradiction to, the British example.


Nothing in the legislative history, moreover, suggests Congress intended to create two types of
prospectuses, a formal prospectus required to comply with both §§ 10 and 12, and a second,
less formal prospectus, to which only § 12 would be applicable. The Act proceeds by definitions
more stable and precise. The legislative history confirms what the text of the Act dictates: § 10's
requirements govern all prospectuses defined by § 2(10) (although, as we pointed out earlier,
certain classes of securities are exempted from § 10 by operation of § 3). In discussing § 10, the
House Report stated:


“Section 10 of the bill requires that any ‘prospectus' used in connection with the sale of any
securities, if it is more than a mere announcement of the name and price of the issue offered
and an offer of full details upon request [the exception codified at § 2(10)(b) ], must include a
substantial portion of the information required in the ‘registration statement.’ ...


“ ‘Prospectus' is defined in section 2(1) [now § 2(10) ] to include ‘any prospectus, notice,
circular, advertisement, letter, or other communication offering any security for sale.’


“The purpose of these sections is to secure for potential buyers the means of understanding the
intricacies of the transaction into which they are invited.” Id., at 8.


Nothing in the Report suggests that Congress thought that § 10 would apply only to formal
prospectuses required to be produced by § 5. See 15 U.S.C. § 77e. Cf. post, at 1076 (THOMAS,
J., dissenting). The Report undermines the dissents' *584  self-contradicting conclusion that the
contract here is a prospectus under § 2(10) even though not subject to the requirements of § 10.


* * *



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS77E&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 20


In sum, the word “prospectus” is a term of art referring to a document that describes a public
offering of securities by an issuer or **1074  controlling shareholder. The contract of sale, and
its recitations, were not held out to the public and were not a prospectus as the term is used in
the 1933 Act.


The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings
consistent with this opinion.


It is so ordered.


Justice THOMAS, with whom Justice SCALIA, Justice GINSBURG, and Justice BREYER
join, dissenting.
From the majority's opinion, one would not realize that § 12(2) of the Securities Act of 1933 (1933
Act or Act) was involved in this case until one had read more than halfway through. In contrast
to the majority's approach of interpreting the statute, I believe the proper method is to begin with
the provision actually involved in this case, § 12(2), and then turn to the 1933 Act's definitional
section, § 2(10), before consulting the structure of the Act as a whole. Because the result of this
textual analysis shows that § 12(2) applies to secondary or private sales of a security as well as
to initial public offerings, I dissent.


I


A


As we have emphasized in our recent decisions, “ ‘[t]he starting point in every case involving
construction of a statute is the language itself.’ ” Landreth Timber Co. v. Landreth, 471 U.S.
681, 685, 105 S.Ct. 2297, 2301, 85 L.Ed.2d 692 (1985) (quoting Blue Chip Stamps v. Manor
Drug Stores, 421 U.S. 723, 756, 95 S.Ct. 1917, 1935, 44 L.Ed.2d 539 (1975) (Powell, J., *585
concurring)). See also Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A.,
511 U.S. 164, 173–175, 114 S.Ct. 1439, 1446–1447, 128 L.Ed.2d 119 (1994). Unfortunately, the
majority has decided to interpret the word “prospectus” in § 12(2) by turning to sources outside
the four corners of the statute, rather than by adopting the definition provided by Congress.


Section 12(2) creates a cause of action when the seller of a security makes a material omission
or misstatement to the buyer by means of a prospectus or oral communication. If the seller acted
negligently in making the misstatements, the buyer may sue to rescind the sale. I agree with the
majority that the only way to interpret § 12(2) as limited to initial offerings is to read “by means of a



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2301 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2301 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129803&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1935 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129803&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1935 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994086670&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1446 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994086670&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1446 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 21


prospectus or oral communication” narrowly. I also agree that in the absence of any other statutory
command, one could understand “prospectus” as “a term of art which describes the transmittal of
information concerning the sale of a security in an initial distribution.” But the canon that “we
construe a statutory term in accordance with its ordinary or natural meaning” applies only “[i]n
the absence of [a statutory] definition.” FDIC v. Meyer, 510 U.S. 471, 476, 114 S.Ct. 996, 1001,
127 L.Ed.2d 308 (1994).


There is no reason to seek the meaning of “prospectus” outside of the 1933 Act, because Congress
has supplied just such a definition in § 2(10). That definition is extraordinarily broad:


“When used in this subchapter, unless the context otherwise requires—


. . . . .


“(10) The term ‘prospectus' means any prospectus, notice, circular, advertisement, letter, or
communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security.” 15 U.S.C. § 77b(10).


For me, the breadth of these terms forecloses the majority's position that “prospectus” applies only
in the context of initial *586  distributions of securities. Indeed, § 2(10)'s inclusion of a prospectus
as only one of the many different documents that qualify as a “prospectus” for statutory purposes
indicates that Congress intended “prospectus” to be more than a mere “term of art.” Likewise,
Congress' extension of prospectus to include documents that merely confirm the sale of a security
underscores Congress' intent to depart from the term's ordinary meaning. Section 2(10)'s definition
obviously concerns different types of communications rather than different types of transactions.
Congress left the job of exempting certain classes of transactions to §§ 3 and 4, not to § 2(10). We
should use § 2(10) to define “prospectus” **1075  for the 1933 Act, rather than, as the majority
does, use the 1933 Act to define “prospectus” for § 2(10).


The majority seeks to avoid this reading by attempting to create ambiguities in § 2(10). According
to the majority, the maxim noscitur a sociis (a word is known by the company it keeps) indicates
that the circulars, advertisements, letters, or other communications referred to by § 2(10) are
limited by the first word in the list: “prospectus.” Thus, we are told that these words define the
forms a prospectus may take, but the covered communications still must be “prospectus-like” in
the sense that they must relate to an initial public offering. Noscitur a sociis, however, does not
require us to construe every term in a series narrowly because of the meaning given to just one
of the terms. See Russell Motor Car Co. v. United States, 261 U.S. 514, 519, 43 S.Ct. 428, 429–
31, 67 L.Ed. 778 (1923); cf. Reves v. Ernst & Young, 494 U.S. 56, 64, 110 S.Ct. 945, 950–51, 108
L.Ed.2d 47 (1990).
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The majority uses the canon in an effort to create doubt, not to reduce it. The canon applies only
in cases of ambiguity, which I do not find in § 2(10). “Noscitur a sociis is a well established and
useful rule of construction where words are of obscure or doubtful meaning; and then, but only
then, its aid may be sought to remove the obscurity or doubt by reference to the associated words.”
Russell, supra, 261 U.S. at 520, 43 S.Ct. at 430. There is obvious breadth in “notice, circular,
advertisement, *587  letter, or communication, written or by radio or television.” To read one
word in a long list as controlling the meaning of all the other words would defy common sense;
doing so would prevent Congress from giving effect to expansive words in a list whenever they
are combined with one word with a more restricted meaning. Section 2(10)'s very exhaustiveness
suggests that “prospectus” is merely the first item in a long list of covered documents, rather than
a brooding omnipresence whose meaning cabins that of all the following words. The majority also
argues that a broad definition of prospectus makes much of § 2(10) redundant. See ante, at 1069.
But the majority fails to see that “communication, written or by radio or television,” is a catchall.
It operates as a safety net that Congress used to sweep up anything it had forgotten to include in its
definition. This is a technique Congress employed in several other provisions of the 1933 Act and
the Securities Exchange Act of 1934 (1934 Act). See, e.g., 15 U.S.C. § 77b(1) ( “term ‘security’
means any note, stock, treasury stock, bond, debenture ... or, in general, any interest or instrument
commonly known as a ‘security’ ”); § 77b(9) (“term ‘write’ or ‘written’ shall include printed,
lithographed, or any means of graphic communication”); § 78c(a)(6) (“term ‘bank’ means (A) a
banking institution organized under the laws of the United States, (B) a member bank of the Federal
Reserve System, (C) any other banking institution”). In fact, it is the majority's approach that
creates redundancies. The majority cannot account for Congress' decision to begin its definition
of “prospectus” with the term “prospectus,” which is then followed by the rest of § 2(10)'s list. As
a result, the majority must conclude that the use of the term is a “partial circularity,” ante, at 1070,
a reading that deprives the word of its meaning.


B


The majority correctly argues that other sections of the 1933 Act employ a narrower understanding
of “prospectus” *588  as a document related to an initial public offering. See § 10 of the 1933
Act, 15 U.S.C. § 77j(a)(3) (detailing information required in prospectus); § 5 of the 1933 Act, 15
U.S.C. § 77e(b) (requiring prospectus to be sent to buyers). In fact, the majority builds its entire
argument on the proposition that it must give “prospectus” the same meaning in both §§ 10 and 12.
Since § 10 assumes a narrower definition of prospectus, the majority believes that its definition
must control that of § 12. Although the majority denies that it reads § 10 as a definitional section,
it admits that § 10 “does instruct us what a prospectus cannot be if the Act is to be interpreted as
a symmetrical and coherent regulatory scheme.” Ante, at 1066–1067.
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I agree with the majority that §§ 5 and 10 cannot embrace fully the broad definition of prospectus
supplied by § 2(10) and used by **1076  § 12(2). I also recognize the general presumption that
a given term bears the same meaning throughout a statute. See Brown v. Gardner, 513 U.S., at
118, 115 S.Ct., at 555. But this presumption is overcome when Congress indicates otherwise.
Here, there are several indications that Congress did not use the word “prospectus” in the same
sense throughout the statute. First, § 2(10) defines “prospectus” to include not only a document
that “offers any security for sale” (which is consistent with the majority's reading), but also one
that “confirms the sale of any security.” But the majority does not claim that § 10 uses the term
“prospectus” to include confirmation slips. It would be radical to say that every confirmation slip
must contain all the information that § 10 requires; only the documents accompanying an initial
public offering must contain that information. Despite the majority's protestations, it is absolutely
clear that the 1933 Act uses “prospectus” in two different ways. As a result, any justification for
the majority's twisted reading of § 2(10) disappears.


Second, this understanding is reinforced by § 2's preface that its definitions apply “unless the
context otherwise requires,” *589  15 U.S.C. § 77b. This phrase indicates that Congress intended
simply to provide a “default” meaning for “prospectus.” Further, nothing in § 12(2) indicates that
the “context otherwise requires” the use of a definition of “prospectus” other than the one provided
by § 2(10). If anything, it is § 10's “context” that seems to require the use of a definition that is
different from that of § 2(10).


Third, the dual use of “prospectus” in § 2(10), which both defines “prospectus” broadly and
uses it as a term of art, makes clear that the statute is using the word in at least two different
senses, and paves the way for such variations in the ensuing provisions. To adopt the majority's
argument would force us to eliminate § 2(10) in favor of some narrower, common law definition
of “prospectus.” Our mandate to interpret statutes does not allow us to recast Congress' handiwork
so completely.


The majority transforms § 10 into the tail that wags the 1933 Act dog. An analogy will illustrate
the point. Suppose that the Act regulates cars, and that § 2(10) of the Act defines a “car” as any
car, motorcycle, truck, or trailer. Section 10 of this hypothetical statute then declares that a car
shall have seatbelts, and § 5 states that it is unlawful to sell cars without seatbelts. Section 12(2)
of this Act then creates a cause of action for misrepresentations that occur during the sale of a car.
It is reasonable to conclude that §§ 5 and 10 apply only to what we ordinarily refer to as “cars,”
because it would be absurd to require motorcycles and trailers to have seatbelts. But the majority's
reasoning would lead to the further conclusion that § 12(2) does not cover sales of motorcycles,
when it is clear that the Act includes such sales.
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C


Contrary to the majority's conclusion, it seems to me that the surrounding text of § 12(2) supports
my reading. On its face, § 12(2) makes none of the usual distinctions between initial public
offerings and aftermarket trading, or between  *590  public trading and privately negotiated sales.
The provision does not mention initial public offerings, as do other provisions of the Act. See, e.g.,
§ 4 of the 1933 Act, 15 U.S.C. § 77d(2) (exempting “transactions by an issuer not involving any
public offering”). Nor did Congress limit § 12(2) to issuers, as it chose to do with other provisions
that are limited to initial distributions. See § 11 of the 1933 Act, 15 U.S.C. § 77k(a)(2) (holding
liable for a false registration statement “every person who was a director of ... or partner in the
issuer” at time of filing). Instead, § 12(2) refers more broadly to “any person who ... offers or sells
a security.” 1  If, as the majority suggests, Congress had intended to limit § 12(2) to initial public
offerings, it presumably would have used words such as “issuer,” “public offering,” or “private,”
or “resale,” or **1077  at least discussed trading on the exchanges or the liability of dealers,
underwriters, and issuers. But on this score, § 12(2) is notable for its silence.


1 “Sell” is defined broadly to include “every contract of sale or disposition of a security or
interest in a security, for value,” while “offer” refers to “every attempt or offer to dispose
of, or solicitation of an offer to buy, a security or interest in a security, for value.” 15 U.S.C.
§ 77b(3).


I assume that when Congress chose to define liability under the securities laws, it used precise
language that it was familiar with to make its meaning clear. Just last Term, in holding that § 10(b)
of the 1934 Act did not create liability for aiders and abettors, we said: “If ... Congress intended
to impose aiding and abetting liability, we presume it would have used the words ‘aid’ and ‘abet’
in the statutory text. But it did not.” Central Bank of Denver, 511 U.S., at 177, 114 S.Ct., at 1448.
This rule of construction can cut both ways. If in Central Bank of Denver Congress' failure to
use “aid” or “abet” limited liability under the securities laws, then here the absence of “public
offering,” “issuers,” or some similar limitation surely suggests that Congress sought to extend §
12(2) to private and secondary transactions.


*591  The dearth of limiting language in § 12(2) is all the more striking in light of the 1933
Act's detailed exemption provisions. Section 4 of the 1933 Act, appropriately entitled “Exempted
Transactions,” specifically excludes from § 5's registration requirements both “transactions by any
person other than an issuer, underwriter, or dealer” and “transactions by an issuer not involving
any public offering.” 15 U.S.C. §§ 77d(1) and (2). If Congress had intended § 12(2) to govern
only initial public offerings, it would have been simple for Congress to have referred to the § 4
exemptions in § 12(2). As we have noted, “although § 4(2) of the 1933 Act ... exempts transactions
not involving any public offering from the Act's registration provisions, there is no comparable
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exemption from the antifraud provisions.” Landreth Timber Co., 471 U.S., at 692, 105 S.Ct., at
2305. Section 12(2)'s explicit exception only for government securities shows that Congress knew
how to exempt certain securities and transactions when it wanted to.


The majority argues that § 4's exemption suggests a contrary conclusion. Ante, at 1069. According
to the majority, if Congress had intended § 12(2) to apply to private, secondary transactions, it
would have said so explicitly. This reasoning goes too far, for it would render § 4 superfluous.
After all, if the majority applied its approach to § 5 (which prohibits the sale of a security without
first registering the security or without first sending a prospectus), then it would conclude—even
in the absence of § 4—that § 5 refers only to initial offerings. But this would have precluded any
need to include § 4 at all.


The majority claims that under my reading, “there is no ready explanation for exempting”
government securities from § 12(2). Ante, at 1067. But Congress could have concluded that it
was unnecessary to impose liability on the private or secondary sellers of a government security
because information concerning government securities is already available either from the markets
or from government entities. *592  Or Congress could have chosen not to burden government
securities with the costs that might accrue from additional liabilities on initial or secondary sales.


II


The majority argues that the 1933 Act's central focus on initial public offerings requires us to read
its provisions as extending only to those distributions. We have recognized, however, that not all
of the provisions of the 1933 Act are limited to initial public offerings, nor are all of the provisions
of the 1934 Act limited to secondary transactions. Thus, § 10(b) of the 1934 Act and Securities and
Exchange Commission (SEC) Rule 10b–5 reach both initial and secondary distributions. Similarly,
we have held that § 17 of the 1933 Act reaches beyond initial distributions to aftermarket trading.
United States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979).


In reaching our holding in Naftalin, we rejected two arguments relevant here. First, we were not
swayed by the contention that the structure of the 1933 Act limited § 17 to new issues. As we
noted, the statutory language “makes no distinctions between the two kinds of transactions [initial
distributions and ordinary market trading].”  **1078  Id., at 778, 99 S.Ct., at 2084. Second, the
1934 Act's prohibition of fraud in the secondary sale of securities did not lead us to infer that
the 1933 Act's provisions apply solely to new offerings. “ ‘The fact that there may well be some
overlap is neither unusual nor unfortunate.’ ” Ibid. (quoting SEC v. National Securities, Inc., 393
U.S. 453, 468, 89 S.Ct. 564, 572–73, 21 L.Ed.2d 668 (1969)).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2305 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2305 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135115&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135115&pubNum=708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2084&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2084 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132909&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_572&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_572 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132909&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_572&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_572 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 26


Here, § 12(2) contains no distinction between initial and secondary transactions, or public and
private sales. Thus, if the majority wished to remain faithful to Naftalin, it would hold that the
provision reaches both secondary and private transactions. To be sure, § 10(b) of the 1934 Act,
15 U.S.C. § 78j(b), and SEC Rule 10b–5 provide a cause of action for misstatements made in
connection with secondary and private securities transactions. However, “it is hardly a novel *593
proposition that the [1933 and 1934 Acts] ‘prohibit some of the same conduct.’ ” Herman &
MacLean v. Huddleston, 459 U.S. 375, 383, 103 S.Ct. 683, 688, 74 L.Ed.2d 548 (1983). Naftalin
counsels the Court to reject arguments that we should read § 12(2) narrowly in order to avoid
redundancy in securities regulation. 441 U.S., at 778, 99 S.Ct., at 2084.


In fact, it is quite possible that the Congress of 1933–1934 originally intended no overlap between
§ 12(2) and the 1934 Act, but instead expected § 12(2) to serve as the only cause of action for
the private or secondary sale of securities. As we have noted before, neither the text of § 10(b)
nor that of SEC Rule 10b–5 provides for private claims, and “we have made no pretense that it
was Congress' design to provide the remedy afforded.” Lampf, Pleva, Lipkind, Prupis & Petigrow
v. Gilbertson, 501 U.S. 350, 359, 111 S.Ct. 2773, 2780, 115 L.Ed.2d 321 (1991). Only § 12(2)
explicitly provided a broad remedy for private or aftermarket sales. It seems unlikely that Congress
would have failed to provide any cause of action for investors based on misstatements in market
transactions. 9 L. Loss & J. Seligman, Securities Regulation 4220 (3d ed. 1992).


Instead of reading Naftalin properly, the majority attempts to narrow the case to its facts. According
to the majority, Naftalin requires that no provision of the 1933 Act should be interpreted to extend
liability to secondary transactions unless either the statutory language or the legislative history
clearly indicate that Congress intends to do so. If anything, Naftalin implements the opposite rule:
that a provision of the 1933 Act extends to both initial offerings and secondary trading unless the
text makes a “distinctio[n] between the two kinds of transactions.” 441 U.S., at 778, 99 S.Ct., at
2084. In any event, the statutory language seems clear enough to me. 2


2 The majority responds that the legislative history must also clearly indicate that Congress
intended to expand liability. Naftalin itself imposed no such requirement. Moreover, the
legislative history relied upon by the majority and by the Court in Naftalin does not support
the conclusion that Congress wanted to extend § 17(a) to secondary sales. The passage cited
by the majority and by Naftalin, S.Rep. No. 47, 73d Cong., 1st Sess., 4 (1933), see ante, at
1071, was unrelated to § 17(a), and instead discussed a Senate proposal which was replaced
by the House bill as the basis for the 1933 Act. In fact, the §§ 11 and 12 referred to in the
Senate Report were originally extensive exemptions, rather than liability, provisions that
did not survive the legislative process. See S. 875, 73d Cong., 1st Sess., 20–24 (1933). The
majority's approach seriously undermines this Court's holding and methodology in Naftalin.
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*594  III


The majority's analysis of § 12(2) is motivated by its policy preferences. Underlying its reasoning
is the assumption that Congress could never have intended to impose liability on sellers engaged
in secondary transactions. Adopting a chiding tone, the majority states that “[w]e are reluctant
to conclude that § 12(2) creates vast additional liabilities that are quite independent of the new
substantive obligations that the Act imposes.” Ante, at 1068. Yet, this is exactly what Congress
did in § 17(a) of the 1933 Act as well as in § 10(b) of the 1934 Act. Later, the majority says: “It is
not plausible to infer that Congress created this extensive liability for every casual communication
between buyer and seller in the secondary market.” Ante, at 1071. It is not the usual practice of
this Court to require Congress to explain why it has chosen to pursue a certain **1079  policy.
Our job simply is to apply the policy, not to question it.


I share the majority's concern that extending § 12(2) to secondary and private transactions might
result in an unwanted increase in securities litigation. But it is for Congress, and not for this Court,
to determine the desired level of securities liability. As we said last Term in Central Bank of Denver,
policy considerations “ ‘cannot override our interpretation of the text and structure of the Act,
except to the extent that they may help to show that adherence to the text and structure would lead
to a result ‘so bizarre’ that Congress *595  could not have intended it.' ” 511 U.S., at 188, 114
S.Ct., at 1453–1454 (1994) (quoting Demarest v. Manspeaker, 498 U.S. 184, 191, 111 S.Ct. 599,
604, 112 L.Ed.2d 608 (1991)). The majority is concerned that a contrary reading would have a
drastic impact on the thousands of private and secondary transactions by imposing new liabilities
and new transaction costs. But the majority forgets that we are only enforcing Congress' decision
to impose such standards of conduct and remedies upon sellers. If the majority believes that §
12(2)'s requirements are too burdensome for the securities markets, it must rely upon the other
branches of Government to limit the 1933 Act.


Unfortunately, the majority's decision to pursue its policy preferences comes at the price of
disrupting the process of statutory interpretation. The majority's method turns on its head the
commonsense approach to interpreting legal documents. The majority begins by importing a
definition of “prospectus” from beyond the four corners of the 1933 Act that fits the precise use of
the term in § 10. Initially ignoring the definition of “prospectus” provided at the beginning of the
statute by Congress, the majority finally discusses § 2(10) to show that it does not utterly preclude
its preferred meaning. Only then does the majority decide to parse the language of the provision
at issue. However, when one interprets a contract provision, one usually begins by reading the
provision, and then ascertaining the meaning of any important or ambiguous phrases by consulting
any definitional clauses in the contract. Only if those inquiries prove unhelpful does a court turn to
extrinsic definitions or to structure. I doubt that the majority would read in so narrow and peculiar a
fashion most other statutes, particularly one intended to restrict causes of action in securities cases.
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The majority's methodology also has the effect of frustrating Congress' will. In the majority's view,
there seems to be little reason for Congress to have defined “prospectus,” *596  or to have included
a § 2 definition at all. If all the key words of the 1933 Act are to be defined by the meanings
imparted to them by the securities industry, there should be no need for Congress to attempt to
define them by statute. The majority does not permit Congress to implement its intent unless it
does so exactly as the Court wants it to.


For the foregoing reasons, I respectfully dissent.


Justice GINSBURG, with whom Justice BREYER joins, dissenting.
A seller's misrepresentation made “by means of a prospectus or oral communication” is actionable
under § 12(2) of the Securities Act of 1933, 15 U.S.C. § 77l (2). To limit the scope of this civil
liability provision, the Court maintains that a communication qualifies as a prospectus only if made
during a public offering. 1  Communications during either secondary trading or a private placement
are not “prospectuses,” the Court declares, and thus are not covered by § 12(2).


1 I understand the Court's definition of a public offering to encompass both transactions that
must be registered under § 5, 15 U.S.C. § 77e, and transactions that would have been
registered had the securities involved not qualified for exemption under § 3, 15 U.S.C. § 77c.


As Justice THOMAS persuasively demonstrates, the statute's language does not support the Court's
reading. Section 12(2) contains no terms expressly confining the provision to public offerings, and
the statutory definition of “prospectus”—“any prospectus, notice, circular, advertisement, letter,
or communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security,” § 2(10), 15 U.S.C. § 77b(10)—is capacious.


**1080  The Court presents impressive policy reasons for its construction, but drafting history and
the longstanding scholarly and judicial understanding of § 12(2) caution against judicial resistance
to the statute's defining text. I would leave any alteration to Congress.


*597  I


To construe a legislatively defined term, courts usually start with the defining section. Section
2(10) defines prospectus capaciously as “any prospectus, notice, circular, advertisement, letter, or
communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security,” 15 U.S.C. § 77b(10). The items listed in the defining provision, notably
“letters” and “communications,” are common in private and secondary sales, as well as in public
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offerings. The § 2(10) definition thus does not confine the § 12(2) term “prospectus” to public
offerings.


The Court bypasses § 2(10), and the solid support it gives the Court of Appeals' disposition. Instead
of beginning at the beginning, by first attending to the definition section, the Court starts with §
10, 15 U.S.C. § 77j, a substantive provision. See ante, at 1066–1067. The Court correctly observes
that the term “prospectus” has a circumscribed meaning in that context. A prospectus within the
contemplation of § 10 is a formal document, typically a document composing part of a registration
statement; a § 10 prospectus, all agree, appears only in public offerings. The Court then proceeds
backward; it reads into the literally and logically prior definition section, § 2(10), the meaning
“prospectus” has in § 10.


To justify its backward reading—proceeding from § 10 to § 2(10) and not the other way round—
the Court states that it “cannot accept the conclusion that [the operative word ‘prospectus' ] means
one thing in one section of the Act and something quite different in another.” See ante, at 1068.
Our decisions, however, constantly recognize that “a characterization fitting in certain contexts
may be unsuitable in others.” NationsBank of N.C., N.A. v. Variable Annuity Life Ins. Co., 513
U.S., at 262, 115 S.Ct., at 816. In Atlantic Cleaners & Dyers, Inc. v. U.S., 286 U.S. 427, 52 S.Ct.
607, 76 L.Ed. 1204 (1932), we held that the word “trade” has a more encompassing meaning in
*598  § 3 than in § 1 of the Sherman Act, see id., at 433–435, 52 S.Ct., at 608–609, and explained:


“Undoubtedly, there is a natural presumption that identical words used in different parts of
the same act are intended to have the same meaning.... But the presumption is not rigid and
readily yields whenever there is such variation in the connection in which the words are used
as reasonably to warrant the conclusion that they were employed in different parts of the act
with different intent....


“It is not unusual for the same word to be used with different meanings in the same act, and
there is no rule of statutory construction which precludes the courts from giving to the word the
meaning which the legislature intended it should have in each instance.” Id., at 433, 52 S.Ct.,
at 608.


See also Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 Yale L.J. 333, 337
(1933) (“The tendency to assume that a word which appears in two or more legal rules, and so in
connection with more than one purpose, has and should have precisely the same scope in all of
them, runs all through legal discussions. It has all the tenacity of original sin and must constantly
be guarded against.”).


According “prospectus” discrete meanings in § 10 and § 12(2) is consistent with Congress' specific
instruction in § 2 that definitions apply “unless the context otherwise requires,” 15 U.S.C. § 77b.
As the Court of Appeals construed the Act, § 2(10)'s definition of “prospectus” governs § 12(2),
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which accommodates without strain the definition's broad reach; by contrast, the specific context
of § 10 requires a correspondingly specific reading of “prospectus.”


Indeed, in the Investment Company Act of 1940, Congress explicitly recognized that the Securities
Act uses “prospectus” in two different senses—one in § 10, and another in the rest of the Act:


*599  “ ‘Prospectus,’ as used in [§ 22 of the Investment Company Act], means a written
prospectus intended to meet the requirements of section 10(a) of the Securities **1081  Act of
1933 ... and currently in use. As used elsewhere, ‘prospectus' means a prospectus as defined in
the Securities Act of 1933.” § 2(a)(31), 54 Stat. 794, as amended, 15 U.S.C. § 80a–2(a)(31). 2


2 Although the Court finds our reading of § 2(10) redundant, see ante, at 1069, the Court
recognizes that Congress built redundancy into the definition by defining a “prospectus” as
a “prospectus.” See ante, at 1070.


II


Most provisions of the Securities Act govern only public offerings, and the legislative history
pertaining to the Act as a whole shares this orientation. See ante, at 1072 (citing H.R.Rep. No.
85, 73d Cong., 1st Sess., 5 (1933)). Section 17(a) of the Act, 15 U.S.C. § 77q(a), however, is
not limited to public offerings; that enforcement provision, this Court has recognized, also covers
secondary trading. See United States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624
(1979). The drafting history is at least consistent with the conclusion that § 12(2), like § 17(a), is
not limited to public offerings.


The drafters of the Securities Act modeled this federal legislation on the British Companies Act,
19 & 20 Geo. 5, ch. 23 (1929). See Landis, The Legislative History of the Securities Act of
1933, 28 Geo.Wash.L.Rev. 29, 34 (1959) (Landis and the other drafters “determined to take as
the base of [their] work the English Companies Act”); see also SEC v. Ralston Purina Co., 346
U.S. 119, 123, 73 S.Ct. 981, 983–84, 97 L.Ed. 1494 (1953) (characterizing the Companies Act
as a “statutory anteceden[t]” of federal securities laws). The Companies Act defined “prospectus”
as “any prospectus, notice, circular, advertisement, or other invitation, offering to the public for
subscription or purchase any shares or debentures of a company,” 19 & 20 Geo. 5, ch. 23, § 380(1)
(1929) (emphasis added). Though the drafters of the Securities Act borrowed the first four *600
terms of this definition, they did not import from the British legislation the language limiting
prospectuses to communications “offering [securities] to the public.” This conspicuous omission
suggests that the drafters intended the defined term “prospectus” to reach beyond communications
used in public offerings. 3
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3 Though the Court cites legislative history to show Congress' intent to follow, rather than
depart from, the British statute, these sources suggest an intention to afford at least as much
protection from fraud as the British statute provides. See ante, at 1073 (quoting H.R.Rep.
No. 85, 73d Cong., 1st Sess., 9 (1933)) (“What is deemed necessary for sound financing in
conservative England ought not be unnecessary for the more feverish pace which American
finance has developed.”). Congress' provision for liability beyond “offering[s] to the public,”
however, suggests a legislative conclusion that the “feverish pace” of American finance
called for greater protection from fraud than the British Act supplied.


The House Conference Report, which explains the Act in its final form, describes § 12(2) in broad
terms, and nowhere suggests that the provision is limited to public offerings:


“The House bill (sec. 12) imposes civil liability for using the mails or the
facilities of interstate commerce to sell securities (including securities exempt,
under section 3, from other provisions of the bill) by means of representations
which are untrue or are misleading by reason of omissions of material facts.”
H.R.Conf.Rep. No. 152, 73d Cong., 1st Sess., 26–27 (1933) (emphasis added).


Nor does the Report mention the word “prospectus,” even though one would expect that word to
figure prominently if it were the significant limitation the Court describes. See also Rapp, The
Proper Role of Securities Act Section 12(2) as an Aftermarket Remedy for Disclosure Violations,
47 Bus.Law. 711, 719–724 (1992) (offering detailed analysis of legislative history). 4


4 Though House Report No. 85 affords support for the reading advanced by the Court, it
predates the Conference Report. Moreover, I do not share the Court's view that Report No. 85
speaks with clarity and specificity to the question at hand—§ 12(2)'s scope. See ante, at 1072.
In suggesting that registration statements and prospectuses are “the basic information by
which the public is solicited,” and that the Act's liability provisions penalize the “originators
of securities,” see H.R.Rep. No. 85, 73d Cong., 1st Sess. 1, 9 (1933), the Report does
not focus on § 12(2), but on “[s]ections 11 and 12” in general. Ibid. The Report's broad
address thus takes in § 11, 15 U.S.C. § 77k, which is directed at misstatements in registration
statements, and § 12(1), 15 U.S.C. § 77l (1), which targets sales and offers to sell securities in
violation of the Act's registration provisions. There is no dispute that the latter two provisions
apply only to public offerings—or, to be precise, to transactions subject to registration. The
dominant point made by the Report, moreover, is that the civil liability sections are exacting.


**1082  *601  Commentators writing shortly after passage of the Act understood § 12(2) to cover
resales and private sales, as well as public offerings. Felix Frankfurter, organizer of the team that
drafted the statute, firmly stated this view. See Frankfurter, The Federal Securities Act: II, 8 Fortune
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53, 108 (1933) (Act “seeks to terminate the facilities of the mails and of interstate commerce for
dishonest or unfair dealings in the sale of all private or foreign government securities, new or
old ”) (emphasis added). William O. Douglas expressed the same understanding. See Douglas &
Bates, The Federal Securities Act of 1933, 43 Yale L.J. 171, 183 (1933) (noting that, except for
transactions involving securities exempt under § 3(a)(2), 15 U.S.C. § 77c(a)(2), no securities or
transactions are exempt from § 12(2)).


Most subsequent commentators have agreed that § 12(2), like § 17(a), is not confined to public
offerings. See, e.g., H. Bloomenthal, Securities Law Handbook § 14.05, pp. 14–13, 14–38 (1991);
2 A. Bromberg & L. Lowenfels, Securities Fraud and Commodities Fraud § 5.2(600) (1993); 1 T.
Hazen, Law of Securities Regulation § 7.5, p. 318 (2d ed. 1990); 17A J. Hicks, Civil Liabilities:
Enforcement and Litigation under the 1933 Act § 6.01[3], pp. 6–12 to 6–39 (1994); 9 L. Loss & J.
Seligman, Securities Regulation 4217–4222 (3d ed. 1992); Maynard, Section 12(2) of the *602
Securities Act of 1933: A Remedy for Fraudulent Postdistribution Trading?, 20 Sec.Reg.L.J. 152
(1992); Rapp, supra, at 711; Comment, Applying Section 12(2) of the 1933 Securities Act to the
Aftermarket, 57 U.Chi.L.Rev. 955 (1990). But see Weiss, The Courts Have It Right: Securities
Act Section 12(2) Applies Only to Public Offerings, 48 Bus.Law. 1 (1992).


While Courts of Appeals have divided on § 12(2)'s application to secondary transactions, 5  every
Court of Appeals to consider the issue has ruled that private placements are subject to § 12(2). See
Metromedia Co. v. Fugazy, 983 F.2d 350, 360–361 (CA2 1992), cert. denied, 508 U.S. 952, 113
S.Ct. 2445, 124 L.Ed.2d 662 (1993); Haralson v. E.F. Hutton Group, Inc., 919 F.2d 1014, 1032
(CA5 1990); Nor–Tex Agencies, Inc. v. Jones, 482 F.2d 1093, 1099 (CA5 1973); Pacific Dunlop
Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578, 587 (CA7 1993) (exemptions in § 4, 15 U.S.C.
§ 77d, do not limit § 12(2)'s reach); see also Adalman v. Baker, Watts & Co., 807 F.2d 359 (CA4
1986) (applying § 12(2) to private sale). “[L]ongstanding acceptance by the courts [of a judicial
interpretation], coupled with Congress' failure to reject” that interpretation, “argues significantly
in favor of accept[ing]” it. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 733, 95 S.Ct.
1917, 1924, 44 L.Ed.2d 539 (1975).


5 Compare Pacific Dunlop Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578 (CA7 1993)
(applying § 12(2) to secondary transactions), cert. granted, 510 U.S. 1083, 114 S.Ct. 907,
127 L.Ed.2d 98, cert. dism'd, 510 U.S. 1160, 114 S.Ct. 1146, 127 L.Ed.2d 454 (1994), with
First Union Discount Brokerage Services, Inc. v. Milos, 997 F.2d 835, 842–844 (CA11 1993)
(holding § 12(2) inapplicable to secondary transactions); Ballay v. Legg Mason Wood Walker,
Inc., 925 F.2d 682 (CA3) (same), cert. denied, 502 U.S. 820, 112 S.Ct. 79, 116 L.Ed.2d 52
(1991).


The drafters of the Uniform Securities Act, in 1956, modeled § 410(a)(2) of that Act 6  on § 12(2) of
the federal SecuritiesAct. *603  Notably, the Uniform Act drafters did not read § 12(2) as limited
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to public offerings. Accordingly, they did not so limit § 410(a)(2). Bloomenthal, supra, § 14.05,
at 14–38 to 14–39; see also **1083  § 410(a)(2) comment, 7B U.L.A. 644 (1985) (describing as
comparable scope of § 410(a)(2) and scope of Uniform Securities Act § 101, the Uniform Act's
analog to Securities Act § 17(a)). 7  Section 410, it is true, does not contain the “prospectus or
oral communication” language, perhaps because “prospectus” is not a defined term in the Uniform
Securities Act. See § 401, 7B U.L.A. 578–581 (1985) (listing definitions). There is scant doubt,
however, that the drafters of Uniform Act § 410(a)(2) intended the provision to have the same
meaning as Securities Act § 12(2). See § 410(a)(2) comment, 7B U.L.A. 644 (“This clause is almost
identical with § 12(2) of the Securities Act of 1933....”); L. Loss, Commentary on the Uniform
Securities Act 147 (1976) ( “The resemblance [of § 410(a)(2) of the Uniform Act] to § 12(2) of
the Securities Act of 1933, 15 U.S.C. § 77l (2), will once more make for an interchangeability of
federal and state judicial preceden [ts] in this very important area.”).


6 Section 410(a)(2) imposes liability on “[a]ny person who”
“(2) offers or sells a security by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in the light
of the circumstances under which they are made, not misleading (the buyer not knowing of
the untruth or omission), and who does not sustain the burden of proof that he did not know,
and in the exercise of reasonable care could not have known, of the untruth or omission....”
7B U.L.A. 643 (1985).


7 State adaptations of § 410(a)(2) have been applied consistently beyond public offerings; they
have been read to cover secondary transactions, see, e.g., Banton v. Hackney, 557 So.2d 807
(Ala.1989); Bradley v. Hullander, 272 S.C. 6, 249 S.E.2d 486 (1978); S & F Supply Co. v.
Hunter, 527 P.2d 217 (Utah 1974), as well as private transactions, see, e.g., Towery v. Lucas,
128 Ore.App. 555, 876 P.2d 814 (1994); Jenkins v. Jacobs, 748 P.2d 1318 (Colo.App.1987);
Gaudina v. Haberman, 644 P.2d 159 (Wyo.1982); Foelker v. Kwake, 279 Ore. 379, 568 P.2d
1369 (1977).
* * *


In light of the text, drafting history, and longstanding scholarly and judicial understanding of §
12(2), I conclude that § 12(2) applies to a private resale of securities. If adjustment is in order,
as the Court's opinion powerfully *604  suggests it is, 8  Congress is equipped to undertake the
alteration. Accordingly, I dissent from the Court's opinion and judgment.


8 Section 12(2) did not become prominent in Securities Act litigation until this Court held
in Ernst & Ernst v. Hochfelder, 425 U.S. 185, 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976), that
an action for civil damages under § 10(b) of the Securities Exchange Act of 1934, 48 Stat.
891, 15 U.S.C. § 78j(b), and Securities and Exchange Commission Rule 10b–5, 17 CFR §



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077347&cite=ULSS101&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS77L&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989164249&pubNum=0000735&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989164249&pubNum=0000735&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978133629&pubNum=0000711&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125882&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125882&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994135696&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994135696&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987121702&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982117475&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977132815&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977132815&pubNum=0000661&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142348&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS78J&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=17CFRS240.10B-5&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 34


240.10b–5 (1975), requires proof of scienter. See Loss, The Assault on Securities Act Section
12(2), 105 Harv.L.Rev. 908, 910 (1992).
Though the Court of Appeals' reading of § 12(2) shows fidelity to the statute Congress
passed, this Court's opinion makes noteworthy practical and policy points. As the Court
observes, ante, at 1071, under the Court of Appeals' reading, § 12(2) would equip buyers
with a rescission remedy for a negligent misstatement or omission even if the slip did not
cause the buyer's disenchantment with the investment. And, in light of the “free writing”
provision of § 2(10)(a), 15 U.S.C. § 77b(10)(a) (a communication will not be deemed a
“prospectus” if its recipient was previously sent a prospectus meeting the requirements of §
10), the Court of Appeals' reading, ironically, would leave a seller more vulnerable in private
transactions than in public ones.


All Citations


513 U.S. 561, 115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531
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42 Cal.4th 319
Supreme Court of California


INTERNATIONAL FEDERATION OF PROFESSIONAL AND
TECHNICAL ENGINEERS, LOCAL 21, AFL–CIO et al., Petitioners,


v.
The SUPERIOR COURT of Alameda County, Respondent;


Contra Costa Newspapers, Inc., et al., Real Parties in Interest.


No. S134253.
|


Aug. 27, 2007.


Synopsis
Background: Newspaper publisher petitioned for writ of mandate, under the California Public
Records Act (CPRA), to require city to disclose records indicating name, job title, and gross
salaries of all city employees who earned at least $100,000 in specified fiscal year. Two public
employee unions intervened. The Superior Court, Alameda County, No. RG04166830, Steven
Brick, J., granted publisher's petition. Unions petitioned for writ of mandate. The Court of Appeal
denied petitions. The Supreme Court granted unions' petition for review, superseding the opinion
of the Court of Appeal.


Holdings: The Supreme Court, George, C.J., held that:


[1] disclosure of city employees' salaries was not exempt under CPRA;


[2] disclosure of salaries did not violate state constitutional right to privacy; and


[3] disclosure of peace officers' salaries was not prohibited by statute governing discovery of peace
officers' records; disapproving City of Los Angeles v. Superior Court, 111 Cal.App.4th 883, 3
Cal.Rptr.3d 915.


Judgment of the Court of Appeal affirmed.


Kennard, J., filed concurring and dissenting opinion.


Baxter, J., filed concurring and dissenting opinion.
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Chin, J., filed concurring and dissenting opinion.


Opinion, 27 Cal.Rptr.3d 262, superseded.


West Headnotes (15)


[1] Records Right of Access in General
Implicit in the democratic process is the notion that government should be accountable for
its actions; in order to verify accountability, individuals must have access to government
files to permits checks against the arbitrary exercise of official power and secrecy in the
political process. West's Ann.Cal. Const. Art. 1, § 3(b)(1); West's Ann.Cal.Gov.Code §
6250 et seq.


13 Cases that cite this headnote


[2] Records Compensation and benefits
Disclosure of gross salaries of all city employees who earned at least $100,000 to
newspaper that sought information did not constitute “unwarranted invasion of privacy”
within meaning of exemption from disclosure in California Public Records Act (CPRA);
disclosure of salary information had been longstanding practice of federal, state, and local
governments including this city until it had recently passed ordinance to contrary, and
disclosing such information furthered strong public interest in knowing how government
money was spent. West's Ann.Cal.Gov.Code §§ 6254(c), 6255(a).


See 2 Witkin, Cal. Evidence (4th ed. 2000) Witnesses, §§ 283, 288; Cal. Jur. 3d, Public
Officers and Employees, § 218; Cal. Jur. 3d, Records and Recording Laws, §§ 11, 17;
Annot., Payroll Records of Individual Government Employees as Subject to Disclosure to
Public (1980) 100 A.L.R.3d 699.


23 Cases that cite this headnote


[3] Records Health and medical information
Records Employment Information;  Personnel Practices and Files
California Public Records Act (CPRA) exemption for “personnel, medical or similar files,
the disclosure of which would constitute an unwarranted invasion of personal privacy”
requires courts to balance two competing interests, both of which the CPRA seeks to
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protect: the public's interest in disclosure and the individual's interest in personal privacy.
West's Ann.Cal.Gov.Code § 6254(c).


15 Cases that cite this headnote


[4] Constitutional Law Right to Privacy
Under the right to privacy, a particular class of information is “private” when well-
established social norms recognize the need to maximize individual control over its
dissemination and use to prevent unjustified embarrassment or indignity. West's Ann.Cal.
Const. Art. 1, § 1.


[5] Constitutional Law Reasonable, justifiable, or legitimate expectation
For the right to privacy, a “reasonable expectation of privacy” is an objective entitlement
founded on broadly based and widely accepted community norms. West's Ann.Cal. Const.
Art. 1, § 1.


16 Cases that cite this headnote


[6] Records Danger to personal life or safety
Although a peace officer's identity is generally not exempt from disclosure under the
California Public Records Act (CPRA), if an officer's anonymity is essential to his or her
safety, the need to protect the officer would outweigh the public interest in disclosure and
would justify withholding the officer's name. West's Ann.Cal.Gov.Code § 6250 et seq.


9 Cases that cite this headnote


[7] Constitutional Law Financial information
Records Compensation and benefits
Disclosure of gross salaries of all city employees who earned at least $100,000 to
newspaper that sought information did not violate state constitutional right to privacy,
despite potential commercial exploitation of list of high earning city employees; disclosure
of information contributed to public's understanding and oversight of governmental
operations by allowing interested parties to monitor expenditure of public funds. West's
Ann.Cal. Const. Art. 1, § 1.


7 Cases that cite this headnote
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[8] Constitutional Law Right to Privacy
Constitutional Law Reasonable, justifiable, or legitimate expectation
The party claiming a violation of the state constitutional right of privacy must establish
(1) a legally protected privacy interest, (2) a reasonable expectation of privacy under the
circumstances, and (3) a serious invasion of the privacy interest. West's Ann.Cal. Const.
Art. 1, § 1.


30 Cases that cite this headnote


[9] Constitutional Law Right to Privacy
In order to determine whether an alleged invasion of privacy is sufficiently serious to
constitute a violation of that constitutional right, the competing privacy and nonprivacy
interests must be balanced; invasion of a privacy interest is not a violation if the invasion
is justified by a competing interest. West's Ann.Cal. Const. Art. 1, § 1.


23 Cases that cite this headnote


[10] Records Compensation and benefits
Disclosure of salaries of city peace officers who earned more than $100,000 was not
prohibited by statutes concerning discovery of officers' personnel files and thus was not
exempted from disclosure under California Public Records Act (CPRA) exemption for
disclosures prohibited by law; salaries were not “personal data” under statutes, salary
information was not “obtained from” personnel records within meaning of statutes, and
in light of public interest in governmental fiscal issues, disclosure was not unwarranted
invasion or personal privacy; disapproving City of Los Angeles v. Superior Court, 111
Cal.App.4th 883, 3 Cal.Rptr.3d 915. West's Ann.Cal.Penal Code §§ 832.7, 832.8(a, f);
West's Ann.Cal.Gov.Code § 6254(k).


9 Cases that cite this headnote


[11] Records Matters Exempted or Prohibited from Disclosure Under Other Laws
Because peace officer personnel records and information obtained from such records are
made confidential by statute, they are exempt from disclosure under the California Public
Records Act (CPRA). West's Ann.Cal.Penal Code § 832.7; West's Ann.Cal.Gov.Code §
6254(k).


7 Cases that cite this headnote
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[12] Records Employment and Occupational Information
Term “personal data,” in statute enumerating peace officers' information prohibited from
disclosure except as provided by discovery statutes, is not intended to have broadest
possible meaning and is instead limited to nonexhaustive list of specific examples. West's
Ann.Cal.Penal Code § 832.8(a).


3 Cases that cite this headnote


[13] Statutes General and specific terms and provisions;  ejusdem generis
Ejusdem generis applies whether specific words follow general words in a statute or vice
versa; in either event, the general term or category is restricted to those things that are
similar to those which are enumerated specifically.


10 Cases that cite this headnote


[14] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
Ordinarily, the enumeration of one item in a statute implies that the Legislature intended
to exclude others.


3 Cases that cite this headnote


[15] Privileged Communications and Confidentiality Personnel files
Statute defining “personnel records” for purpose of discovery of peace officers' records
renders confidential only the types of information specified. West's Ann.Cal.Penal Code
§ 832.8.


2 Cases that cite this headnote


Attorneys and Law Firms


***695  Davis & Reno and Duane W. Reno, San Francisco, for Petitioners.


Carroll, Burdick & McDonough, Ronald Yank, David M. Rice and Troy M. Yoshino, San
Francisco, for CDF Firefighters as Amicus Curiae on behalf of Petitioners and Real Party In
Interest Oakland Police Officers' Association.
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Weinberg, Roger & Rosenfeld, Antonio Ruiz, Alameda, and M. Suzanne Murphy for Operating
Engineers Local Union No. as Amicus Curiae on behalf of Petitioners and Real Party In Interest
Oakland Police Officers' Association.


Mastagni, Holstedt, Amick, Miller, Johnsen & Uhrhammer, David E. Mastagni, Will M. Yamada,
Sacramento, and Stesha R. Hodges for California Correctional Peace Officers Association, Legal
Defense Fund of the Peace Officers' Research Association of California, CAUSE–Statewide
Law Enforcement Association, Deputy Sheriffs' Association of Alameda County, Placer County
Deputy Sheriffs' Association, Sacramento County Deputy Sheriffs' Association, Sacramento
Police Officers' Association, Stockton Police Officers' Association, San Mateo County Deputy
Sheriffs' Association and San Francisco Deputy Sheriffs' Association as Amici Curiae on behalf
of Petitioners and Real Party In Interest Oakland Police Officers' Association.


No appearance for Respondent.


Levy, Ram & Olson, Karl Olson and Erica L. Craven, San Francisco, for Real Party in Interest
Contra Costa Newspapers, Inc.


Rains, Lucia & Wilkinson and Allison Berry Wilkinson for Real Party in Interest Oakland Police
Officers' Association.


Davis Wright Tremaine and Thomas R. Burke, San Francisco, for Coalition of University
Employees as Amicus Curiae on ***696  behalf of Real Party in Interest Contra Costa
Newspapers, Inc.


Trevor A. Grimm, Los Angeles, Jonathan M. Coupal and Timothy A. Bittle, Sacramento, for
Howard Jarvis Taxpayers Association as Amicus Curiae on behalf of Real Party in Interest Contra
Costa Newspapers, Inc.


Law Office of Judy Alexander and Judy Alexander for ANG Newspapers, Bakersfield Californian,
California Newspaper Publishers Association, The Copley Press, Inc., Embarcadero Publishing
Company, Gannett, Hearst Corporation, Los Angeles Times Communications LLC, McClatchy
Company, Metro Newspapers, New York Times, Orange County Register, The Press Enterprise
Company and San Jose Mercury News as Amici Curiae on behalf of Real Party in Interest Contra
Costa Newspapers, Inc.


Alan L. Schlosser, Mark Schlosberg, San Francisco; Peter Eliasberg, Los Angeles,; Law Offices of
Amitai Schwartz, Amitai Schwartz, Lisa Sitkin, Emeryville; and Jordan C. Budd, San Diego, for
ACLU of Northern California, ACLU Foundation of Southern California and ACLU Foundation
of San Diego & Imperial Counties as Amici Curiae on behalf of Real Party in Interest Contra
Costa Newspapers, Inc.
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Opinion


GEORGE, C.J.


*327  **491  This case presents the question whether the names and salaries of public employees
earning $100,000 or more per year, including peace officers, are exempt from public disclosure
under the California Public Records Act (Gov.Code, § 6250 et seq.). 1  The Court of Appeal
concluded they are not, because “well-established norms of California public policy and American
public employment exclude public employee names and salaries from the zone of financial privacy
protection.” For the reasons explained below, we affirm the judgment of the Court of Appeal.


1 All further statutory references are to the Government Code unless otherwise noted.


I.


Reporters employed by Contra Costa Newspapers, Inc. (the Newspapers) requested under the
California Public Records Act (the Act) that the City of Oakland (the City) provide them with the
names, job titles, and gross salaries of all city employees who earned $100,000 or more in fiscal
year 2003–2004, including those individuals whose base salary equaled or exceeded that amount
and those who earned a lower base salary but were paid $100,000 or more because of overtime
work. The City agreed to disclose salary and overtime information for each job classification, but
refused to provide salary information linked to individual employees, claiming that individually
identified salary information is exempt from disclosure. The Newspapers sought a writ of mandate
in the superior court to compel the City to disclose the requested salary records.


The City's refusal was a departure from its past practice. At least during the years 1996 through
2003, the City's personnel director disclosed the names, job titles, and salaries of all city employees,
and this information was published in a local newspaper. The City changed its policy in May
2004, citing as factors supporting this decision (1) two appellate court decisions that recognized
a privacy right in public employee salary information ( **492  Teamsters Local 856 v. Priceless,
LLC (2003) 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847 (Priceless ) and City of Los Angeles v.
Superior Court (2003) 111 Cal.App.4th 883, 3 Cal.Rptr.3d 915 (City of Los Angeles )); (2)
increased concerns regarding financial privacy; and (3) strong opposition to its ***697  prior
policy from two unions that represented city employees. In addition, because the City has a merit-
based compensation system, it concluded that disclosing the salaries of public employees by name
each year would permit members of the public to construct a performance evaluation of each
employee by calculating the percentage increase in his or her salary from year to year, which would
invade the employee's privacy.
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*328  The superior court granted leave to intervene to two employee unions, the International
Federation of Professional and Technical Engineers, Local 21 (Local 21) and the Oakland Police
Officers Association (the Police Officers Association). The superior court granted the Newspapers'
petition and ordered the City to disclose the requested salary information. The court concluded that
the City and the intervening unions had failed to establish that city employees who earn $100,000
or more have any protected privacy interest in information related to their salary, and found that
such salary information consistently had been disclosed in the past, both by the City and by federal,
state, and other local governments. Although the City and some other cities recently had refused to
disclose individually identified salary information, the court concluded that these refusals appeared
to reflect “uncertainty about the proper interpretation of the [Act] in light of recent court decisions.”


The superior court also concluded that, even assuming a privacy interest existed, that interest is
outweighed by the public interest in disclosure. The court found “extremely speculative” the fears
expressed by two declarants that identity fraud and unwanted solicitations would ensue in the event
information disclosing their salaries were to be released. Furthermore, the superior court found,
the evidence presented by the Newspapers supports their contention that disclosure of the names
of employees in connection with their individual salaries is “in many cases necessary to disclose
inefficiency, favoritism, nepotism, and fraud with respect to the government's use of public funds
for employee salaries.” The court also rejected the Police Officers Association's contention that a
different result is required under Penal Code sections 832.7 and 832.8 with regard to its members
because those statutes render peace officer personnel records confidential, the court concluding
that salary information is not included within the definition of “personnel records” under the latter
statute.


The City chose not to appeal from the judgment rendered by the superior court. Local 21 and the
Police Officers Association (collectively, the Unions) filed a petition for writ of mandate in the
Court of Appeal. After issuing an order to show cause, that court denied the Unions' petitions. The
Unions then successfully sought review in this court.


II.


A.


[1]  Openness in government is essential to the functioning of a democracy. “Implicit in the
democratic process is the notion that government should be accountable for its actions. In order to
verify accountability, individuals *329  must have access to government files. Such access permits
checks against the arbitrary exercise of official power and secrecy in the political process.” (C.B.S.,
Inc. v. Block (1986) 42 Cal.3d 646, 651, 230 Cal.Rptr. 362, 725 P.2d 470, fn. omitted (Block ).)
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In adopting the Act, the Legislature declared that “access to information concerning the conduct
of the people's business is a fundamental and necessary right of every person ***698  in this
state.” (§ 6250.) As the result of an initiative adopted by the voters in 2004, this principle is now
enshrined in the state Constitution: “The people have the right of access to information concerning
the conduct of the people's business, and therefore, ... the writings of public officials and agencies
shall be open to public scrutiny.” (Cal. Const., art. I, § 3, subd. (b)(1).)


The Legislature has been “mindful of the right of individuals to privacy.” (§ 6250.) Set forth in the
Act are numerous exceptions **493  to the requirement of public disclosure, many of which are
designed to protect individual privacy. (See § 6254.) 2  In addition, a catchall exception applies if
“ on the facts of the particular case the public interest served by not disclosing the record clearly
outweighs the public interest served by disclosure of the record.” (§ 6255, subd. (a).) Unless one of
the exceptions stated in the Act applies, the public is entitled to access to “any writing containing
information relating to the conduct of the public's business prepared, owned, used, or retained by
any state or local agency.” (§ 6252, subd. (e); § 6253, subd. (a).)


2 The 2004 initiative that amended the state Constitution to include a right of access to public
records explicitly preserves such statutory exceptions. (Cal. Const., art.1, § 3, subd. (b)(5).)


[2]  The parties agree that the records at issue meet the definition of public records contained in
the Act. (§ 6252, subd. (d); § 6253, subd. (a).) The records therefore must be disclosed unless
one of the statutory exceptions applies. The party seeking to withhold public records bears the
burden of demonstrating that an exception applies. (See § 6255.) At issue here is the exemption
for “[p]ersonnel, medical or similar files, the disclosure of which would constitute an unwarranted
invasion of personal privacy.” (§ 6254, subd. (c).) The Unions contend that the salaries of named
public employees are “personnel ... or similar files” and that their disclosure constitutes an
“unwarranted invasion of personal privacy” under this exception.


[3]  We need not decide whether the records of a public entity's payroll expenditures constitute
“personnel ... or similar files” because, assuming for purposes of discussion that they do, the
exemption does not apply; the disclosure here does not constitute an “unwarranted invasion of
personal privacy.” (§ 6254, subd. (c).) This exemption requires us to balance two competing
interests, both of which the Act seeks to protect—the public's *330  interest in disclosure and the
individual's interest in personal privacy. Balancing these interests, we conclude that disclosure of
the salary information at issue in the present case would not constitute an unwarranted invasion
of personal privacy.


[4]  “A particular class of information is private when well-established social norms recognize
the need to maximize individual control over its dissemination and use to prevent unjustified
embarrassment or indignity.” (Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35,
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26 Cal.Rptr.2d 834, 865 P.2d 633 (Hill ).) 3  The ***699  parties agree that individuals have a
legally recognized privacy interest in their personal financial information. Even before the explicit
incorporation of the right of privacy into our state Constitution, we recognized that “the protection
of one's personal financial affairs and those of his (or her) spouse and children against compulsory
public disclosure is an aspect of the zone of privacy which is protected by the Fourth Amendment
and which also falls within that penumbra of constitutional rights into which the government
may not intrude absent a showing of compelling need and that the intrusion is not overly broad.”
(City of Carmel–by–the–Sea v. Young (1970) 2 Cal.3d 259, 268, 85 Cal.Rptr. 1, 466 P.2d 225
(City of Carmel).) The financial disclosure statute at issue in City of Carmel required every public
officer and every candidate for state or local office to disclose the nature and extent of his or her
investments in excess of $10,000 as well as those of his or her spouse and their minor children.
We held that the law was an overbroad intrusion into the right of privacy and thereby invalidly
restricted the right to seek or hold public office or employment. “[T]he right of privacy concerns
**494  one's feelings and one's own peace of mind [citation] and certainly one's personal financial
affairs are an essential element of such peace of mind.” (Ibid.) In City of Carmel, we balanced
the government's need to minimize conflicts of interest against the individual's right to maintain
privacy in his or her personal financial affairs, concluding that the financial disclosure statute at
issue was unconstitutional because it made no attempt to link the disclosure requirements to the
dealings or assets that might be expected to give rise to a conflict. (Id. at p. 269, 85 Cal.Rptr. 1,
466 P.2d 225; but see County of Nevada v. MacMillen (1974) 11 Cal.3d 662, 114 Cal.Rptr. 345,
522 P.2d 1345 [upholding later enacted, more narrowly drawn financial disclosure law].)


3 As we stated in Commission on Peace Officer Standards and Training v. Superior Court
(Aug. 27, 2007, S134072) 42 Cal.4th at pp. 278, 300, footnote 11, 64 Cal.Rptr.3d at p. 677,
footnote 11, 165 P.3d at p. 475, footnote 11, 2007 WL 2410091 (Commission on Peace
Officer Standards ): “Our decision in Hill, supra, 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865 P.2d
633], defined the elements that must be proved in order to establish a claim for invasion of
the state constitutional right of privacy. Although we find the definition of privacy used in
Hill to be useful in the present context, we do not intend to suggest that an intrusion upon a
privacy interest must rise to the level of an invasion of the constitutional right of privacy in
order to be recognized under ... section 6254, subdivision (c).”


*331  The statute at issue in City of Carmel required disclosure of personal financial matters
unrelated to the individual's public employment. The present case, in contrast, involves disclosure
of financial matters directly related to the individual's public employment. Of course, we recognize
that many individuals, including public employees, may be uncomfortable with the prospect of
others knowing their salary and that many of these individuals would share that information only
on a selective basis, even within the workplace. Nor do we question that public disclosure of an
individual's salary may cause discomfort or embarrassment. Nonetheless, in light of the strong
public policy supporting transparency in government, an individual's expectation of privacy in a



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130548&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130548&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130548&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130548&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130548&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124471&pubNum=0000661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124471&pubNum=0000661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&fi=co_pp_sp_4645_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_475 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&fi=co_pp_sp_4645_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_475 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&fi=co_pp_sp_4645_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_475 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012986893&pubNum=4645&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&fi=co_pp_sp_4645_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_475 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=661&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6254&originatingDoc=Ic46aebbc548411dcb979ebb8243d536d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 





International Federation of Professional & Technical..., 42 Cal.4th 319 (2007)
165 P.3d 488, 64 Cal.Rptr.3d 693, 26 IER Cases 940, 35 Media L. Rep. 2590...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 11


salary earned in public employment is significantly less than the privacy expectation regarding
income earned in the private sector.


[5]  To the extent some public employees may expect their salaries to remain a private matter,
that expectation is not a reasonable one and is, accordingly, entitled to diminished weight in the
balancing test we apply under section 6254, subdivision (c). The “customs, practices, and physical
setting surrounding particular activities may create or inhibit reasonable expectations of privacy.”
(Hill, supra, 7 Cal.4th at p. 36, 26 Cal.Rptr.2d 834, 865 P.2d 633.) “A ‘reasonable’ expectation
of privacy is an objective entitlement founded on broadly based and widely accepted community
norms.” (Id. at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) The “broadly based and widely accepted
community norm[ ]” applicable to government employee salary information is public disclosure.


***700  Well before the Act was adopted, the Attorney General stated that “the name of every
public officer and employee, as well as the amount of his salary, is a matter of public record.”
(State Employees' Retirement Act, 25 Ops.Cal.Atty.Gen. 90, 91 (1955) [concluding that state-
paid retirement benefits are public records].) Following adoption of the Act, the Attorney General
consistently has maintained that same position. (See County Payroll Records as Public Records, 60
Ops.Cal.Atty.Gen. 110 (1977) [county payroll records of names and amounts received by retirees
are public records]; Records for Performance Awards, 68 Ops.Cal.Atty.Gen. 73 (1985) [records
of the amounts and reasons for performance awards granted to executive managers of a city are
subject to disclosure under the Act].)


The Attorney General's longstanding position that government payroll information is public is
consistent with the widespread practice of federal, state, and local governments. 4  Evidence
submitted to the superior court by *332  the Newspapers demonstrates that disclosure of salary
information has been the practice of both the state and of local governments, including not only the
City of Oakland itself but also the nearby City of Berkeley, the City and County of San Francisco, as
well as Contra Costa County. The Newspapers' evidence also establishes that it is a **495  policy
of the State Controller to consider the name and salary of every public employee a matter of public
record and to disclose this information to any member of the public upon request. Additionally,
federal regulations require that the salary rates, including special performance awards and bonuses,
of most of its employees be made public. (5 C.F.R. § 293.311 (2007).) The Court of Appeal in the
present case, undertaking a review of case law from other jurisdictions, observed that “disclosure
of public employee names and salaries is overwhelmingly the norm.” 5


4 Local 21 cites a line of federal cases, decided under analogous provisions of the federal
Freedom of Information Act (FOIA) (5 U.S.C. § 552), that have recognized a privacy interest
in the salaries of employees of private companies who are paid with public funds. (See,
e.g., Painting Industry of Hawaii v. Dept. of Air Force (9th Cir.1994) 26 F.3d 1479, 1483–
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1484; Painting and Drywall Work Preservation Fund v. HUD (D.C.Cir.1991) 936 F.2d 1300,
1303; Hopkins v. U.S. Dept. of Housing & Urban Dev. (2d Cir.1991) 929 F.2d 81, 87–88;
Sheet Metal Workers v. Dept. of Veterans Affairs (3d Cir.1998) 135 F.3d 891, 903; see also
Campbell v. United States Civil Service Commission (10th Cir.1976) 539 F.2d 58, 62.) These
cases are distinguishable from the present one because they do not involve public employees.


5 The Court of Appeal cited the following cases: Local 1264 v. Municipality of Anchorage
(Alaska 1999) 973 P.2d 1132 (disclosure of municipal employees' names and salaries does
not violate their constitutional right of privacy or municipal code provision exempting
personnel records from disclosure); Richmond County Hospital Authority v. Southeastern
Newspapers Corp. (1984) 252 Ga. 19, 311 S.E.2d 806 (county hospital authority required
to disclose names and salaries of employees earning $28,000 or more per year); Magic
Valley Newspapers, Inc. v. Magic Valley Regional Medical Center (2002) 138 Idaho 143, 59
P.3d 314 (names and salaries of employees earning more than $50,000 per year not exempt
from disclosure under public records law); People ex rel. Recktenwald v. Janura (1978) 59
Ill.App.3d 143, 17 Ill.Dec. 129, 376 N.E.2d 22 (county forest preserve district required to
disclose names and salaries of employees); Clymer v. City of Cedar Rapids (Iowa 1999)
601 N.W.2d 42 (compensation of city employees, including amount of sick leave used,
subject to disclosure under open records act); State Dept. of SRS v. PERB (1991) 249 Kan.
163, 815 P.2d 66 (statute exempted personnel records but required disclosure of employee
names, salaries, and length of employment); Caple v. Brown (La.1975) 323 So.2d 217 (sheriff
required to disclose records of salary fund); Moberly v. Herboldsheimer (1975) 276 Md. 211,
345 A.2d 855 (hospital required to disclose salary of director); Hastings & Sons Pub. Co.
v. City Treasurer (1978) 374 Mass. 812, 375 N.E.2d 299 (city required to disclose payroll
records, including payroll records of police department); Penokie v. Mich. Technological
University (1980) 93 Mich.App. 650, 287 N.W.2d 304 (public university required to disclose
salaries and wages of university employees); Ms. Dept. of Wildlife v. Wildlife Enf. Off.
(Miss.1999) 740 So.2d 925 (state agency required to disclose amount of compensation time
accrued by each of its employees); Pulitzer Pub. v. MOSERS (Mo.App.1996) 927 S.W.2d
477 (statute requiring disclosure of public employees' salaries also required disclosure of
retirees' pensions); Mans v. Lebanon School Board (1972) 112 N.H. 160, 290 A.2d 866
(school board required to disclose teachers' salaries); Winston v. Mangan (Sup.Ct.1972) 72
Misc.2d 280, 338 N.Y.S.2d 654 (list of park district employees and their salaries subject to
disclosure); State ex rel. Petty v. Wurst (1989) 49 Ohio App.3d 59, 550 N.E.2d 214 (county
required to provide names and salary rates or total compensation of its employees); Moak
v. Philadelphia Newspapers, Inc. (Ct.1975) 18 Pa.Cmwlth. 599, 336 A.2d 920 (city finance
department required to disclose police department payroll records); Cleveland Newspapers,
Inc. v. Bradley (Tenn.Ct.App.1981) 621 S.W.2d 763 (hospital required to disclose payroll
records); Redding v. Brady (Utah 1980) 606 P.2d 1193 (state college required to disclose
names and gross salaries of employees); but cf. Redding v. Jacobsen (Utah 1981) 638 P.2d
503 (statute prohibiting disclosure of salary information for employees of institutions of
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higher education is not unconstitutional); Tacoma Public Library v. Woessner (1998) 90
Wash.App. 205, 951 P.2d 357 (records of employee names, salaries, benefits, and vacation
and sick leave pay not exempt from disclosure); but see Smith v. Okanogan County (2000)
100 Wash.App. 7, 994 P.2d 857 (list of persons employed by county prosecutor's office,
including titles and rates of compensation, not within scope of public records act); Board of
School Dir. of Milwaukee v. Wisconsin Emp. Rel. Com'n (1969) 42 Wis.2d 637, 168 N.W.2d
92 (names, addresses, and salaries of public school teachers are public record).
Neither Local 21 nor the Police Officers Association challenges the Court of Appeal's
conclusions regarding the prevailing norm in other states. We note that an American Law
Reports Annotation on the subject identified only two cases in which records disclosing the
salaries of current government employees were held to be exempt from disclosure under state
public records laws: Priceless, supra, 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847, and Smith
v. Okanogan County, supra, 100 Wash.App. 7, 994 P.2d 857. (Annot., Payroll Records of
Individual Government Employees as Subject to Disclosure to Public (1980) 100 A.L.R.3d
699, 705–706, § 3[b], and later cases (2006 Supp.) p. 80, § 3[b].)


***701  *333  Counterbalancing any cognizable interest that public employees may have in
avoiding disclosure of their salaries is the strong public interest in knowing how the government
spends its money. As we have observed in the context of the public's right of access to court
proceedings and documents, public access makes it possible for members of the public “ ‘to expose
corruption, incompetence, inefficiency, prejudice, and favoritism.’ ” (NBC Subsidiary (KNBC–
TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1211, fn. 28, 86 Cal.Rptr.2d 778, 980 P.2d
337, quoting Estate of Hearst (1977) 67 Cal.App.3d 777, 136 Cal.Rptr. 821.)


In the analogous context of open meeting laws, a distinction has been drawn between **496
personnel matters, which may be discussed in sessions closed to the public, and salaries, which
must be discussed in open session. (San Diego Union v. City Council (1983) 146 Cal.App.3d
947, 196 Cal.Rptr. 45.) California's open meetings law, the Ralph M. Brown Act (Brown Act),
requires that the meetings of local legislative bodies be open to the public, except as otherwise
provided. (§ 54953.) 6  ***702  The Brown Act permits a closed session for the consideration
of “the appointment, employment, evaluation of performance, discipline, or dismissal of a public
employee ....” (§ 54957, subd. (b)(1).) Accordingly, the San Diego Union case held that the
Brown Act permitted a city council to discuss, in closed session, the performance of various
city management employees, but that any discussion or decision about salary increases for those
employees must take place in *334  open session. The court rejected the argument that salary fell
within the exception for discussions of “employment” or “evaluation of performance” because an
employee's salary was a term and condition of the employee's continued employment and closely
related to performance. “Salaries and other terms of compensation constitute municipal budgetary
matters of substantial public interest warranting open discussion and eventual electoral ...
ratification. Public visibility breeds public awareness which in turn fosters public activism [,]
politically and subtly encouraging the governmental entity to permit public participation in
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the discussion process. It is difficult to imagine a more critical time for public scrutiny of its
governmental decision-making process than when the latter is determining how it shall spend
public funds.” (San Diego Union, supra, 146 Cal.App.3d at p. 955, 196 Cal.Rptr. 45.) 7


6 The Brown Act serves the same democratic purposes as the California Public Records Act:
“The people of this State do not yield their sovereignty to the agencies which serve them.
The people, in delegating authority, do not give their public servants the right to decide
what is good for the people to know and what is not good for them to know. The people
insist on remaining informed so that they may retain control over the instruments they have
created.” (§ 54950.)


7 The only portion of the Act that addresses public employee compensation directly is section
6254.8, which provides that “[e]very employment contract between a state or local agency
and any public official or public employee is a public record which is not subject to” the
exemptions specified in sections 6254 and 6255. Although the Newspapers do not contend
that Oakland's employees come within the terms of section 6254.8, this statute indicates that
the Legislature viewed the amount of compensation paid to public employees in the context
of employment contracts as a matter of public interest so substantial that it could not be
outweighed by any claim of privacy (under § 6254, subd. (c)) or other public interests (under
§ 6255, subd. (a)).


These same considerations support the conclusion that salary information should not be exempt
from disclosure under the Act. The Newspapers submitted to the trial court numerous examples
of articles published throughout the state that used information concerning public employee
salaries to illustrate claimed nepotism, favoritism, or financial mismanagement in state and local
government. For instance, one article disclosed that a city department manager's wife was earning
$80,000 as an information technology specialist assigned to that department while the department
was suffering a budget shortfall requiring layoffs. Another article exposed the circumstance that
a city assessor hired a number of individuals who had contributed to (or worked on) her election
campaign. Other articles revealed numerous additional instances of questionable use of public
funds. Changes in a school district pension system resulted in large pension increases to some of
the district's top administrators. Legislation reclassified an increasing number of state employees as
safety workers eligible for pensions higher than those received by other state workers. A University
of California executive received a substantial pay raise at the same time the university was laying
off other employees and raising student tuition. A city firefighter, a police officer, and a transit
supervisor were the city's highest grossing employees due to overtime pay. These examples, even
when they reveal no impropriety, amply illustrate that disclosure of government salary information
serves a significant public interest.


*335  **497  In upholding the trial court's order requiring disclosure, the Court of Appeal
***703  expressly declined to follow Priceless, supra, 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847, a
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case that, as noted above, contributed to the City of Oakland's decision to discontinue its historical
practice of disclosing the salaries of its employees. Like the Court of Appeal, we find Priceless
to be unpersuasive.


In that case, a newspaper requested, from a number of cities, disclosure of the names and salaries
of city employees. The appellate court upheld a trial court order granting a preliminary injunction,
sought by a number of employee unions, requiring the cities to withhold such records pending
resolution of the case. In that procedural posture and limited context, the appellate court concluded
that the unions were likely to prevail on their claim that the records were exempt from disclosure
under section 6250, subdivision (c).


The Court of Appeal in Priceless rejected the newspaper's argument that public employees had no
right to control the dissemination of their individually identified salary information. The appellate
court reasoned that the Act recognizes a right of privacy in one's personnel files. (§ 6254, subd. (c);
Priceless, supra, 112 Cal.App.4th at pp. 1514–1515, 5 Cal.Rptr.3d 847.) Because the parties had
stipulated that the details of the city employees' salaries were maintained in confidential personnel
files, the Court of Appeal found support for “the trial court's recognition that a privacy interest was
at stake and that the expectation of privacy was reasonable under the circumstances.” (Priceless,
supra, 112 Cal.App.4th at p. 1516, 5 Cal.Rptr.3d 847, fn. omitted.) Weighing the individual's
privacy interests against the public's right to disclosure, the appellate court found no evidence
in the trial record to support the newspaper's contention that “revealing the individuals' names
would shed light on government conduct.” (Id. at p. 1522, 5 Cal.Rptr.3d 847.) The reviewing court
concluded that on the record before it, the public interest in knowing how public money is spent
and in being informed of the earnings of government employees at various levels was met by the
bare disclosure of the staff positions and of the compensation set for each position, without the
need to disclose the names of the employees occupying those positions. The court characterized
as “speculative” the newspaper's contention that revealing the names of employees might disclose
improprieties, but also noted that both sides would have the “opportunity to present additional
evidence” on the issue. (Id. at pp. 1522–1523, 5 Cal.Rptr.3d 847.) Ultimately, the appellate court
upheld the preliminary injunction “in light of the limited evidence before the trial court.” (Id. at
p. 1523, 5 Cal.Rptr.3d 847.)


Because of the procedural posture of the case, the precedential value of Priceless is slight. In
contrast to the limited record available to the court in Priceless, the present case was decided after
a full hearing. As noted above, the Newspapers presented substantial evidence demonstrating that
disclosure of the names and salaries of public employees would serve the public interest *336
sought to be protected by the Act. The Newspapers also presented evidence concerning the historic
practices of other governmental entities, which supported the conclusion that any expectation of
privacy that public employees may have that their salaries will be confidential is not reasonable.
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To the extent the decision in Priceless may be read to stand for the proposition that the practice
of particular governmental entities in refusing to disclose salary information can create a privacy
interest in those records that must be recognized under the Act, we disagree. The appellate court
in Priceless concluded that because ***704  the cities that were parties in that case kept salary
information confidential, the employees' expectation of privacy in their salary information was
reasonable. The court's decision focused narrowly on the practice of the particular cities whose
records were being sought in that case, apparently because those practices were the only ones
in evidence. The practice of a few cities does not, however, demonstrate a “broadly based and
widely accepted community norm[ ].” (Hill, supra, 7 Cal.4th at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d
633.) The Act should apply in the same way to comparable records maintained by comparable
governmental entities. Whether or not a **498  particular type of record is exempt should not
depend upon the peculiar practice of the government entity at issue—otherwise, an agency could
transform public records into private ones simply by refusing to disclose them over a period of
time.


Local 21 also contends that before individually identified salary information may be disclosed,
section 6254, subdivision (c) must be applied on a case-by-case basis, taking into account the
privacy interest peculiar to the individual employee as well as the particular public interest in
being informed of the salary of that employee. 8  The approach proposed by Local 21 would
reverse the presumption of openness contained ***705  in the Act. The records *337  at issue
are presumptively open because they contain “information relating to the conduct of the public's
business.” (§ 6252, subd. (e).) The burden is on the agency maintaining the records to demonstrate
that the record in question is exempt. (§ 6255.) The City and the Unions failed to present any
evidence establishing that the City's consistent past practice of disclosing its employees' salaries
created any safety or privacy problems for those employees that would outweigh the public interest
in disclosure.


8 In support of this argument, Local 21 relies upon the decision of the United States Supreme
Court in National Archives and Records Admin. v. Favish (2004) 541 U.S. 157, 124 S.Ct.
1570, 158 L.Ed.2d 319 (Favish ), interpreting the FOIA. As explained below, because the
provision of the FOIA interpreted in Favish is dissimilar to section 6254, subdivision (c),
that case is inapposite.
Favish denied relief to an individual seeking to compel the production of death-scene
photographs of the body of the President's deputy counsel, whose death resulted from
an apparent suicide. The high court considered the FOIA's exemption for “records
or information compiled for law enforcement purposes” when their production “could
reasonably be expected to constitute an unwarranted invasion of personal privacy.” (5
U.S.C. § 552(b)(7)(C), italics added.) In recognizing that the deceased's surviving family
members had a privacy interest in the photographs of his body, the high court took
an expansive view of the concept of personal privacy. It specifically relied upon the
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circumstance that the language used in the law enforcement records exemption—“ ‘could
reasonably be expected to constitute an unwarranted invasion of personal privacy’ ”—was
“in marked contrast to” the language used in the exemption for personnel records, which
applies only when the disclosure “ ‘would constitute a clearly unwarranted invasion of
personal privacy.’ ” (Favish, supra, 541 U.S. at p. 165, 124 S.Ct. 1570 quoting 5 U.S.C. §
552(b)(6), (7).)
The high court held that “[w]here the privacy concerns addressed by [the law enforcement
records] exemption are present, the exemption requires the person requesting the information
to establish a sufficient reason for the disclosure. First, the citizen must show that the public
interest sought to be advanced is a significant one, an interest more specific than having
the information for its own sake. Second, the citizen must show the information is likely to
advance that interest. Otherwise, the invasion of privacy is unwarranted.” (Favish, supra,
541 U.S. at p. 172, 124 S.Ct. 1570.) The court in Favish stated that the exemption in 5 United
States Code section 552(b)7(C) “requires us to protect, in the proper degree, the personal
privacy of citizens against the uncontrolled release of information compiled through the
power of the State.” (Favish, at p. 172, 124 S.Ct. 1570.) When, as in Favish, the requesting
party seeks the disclosure in order to show that the responsible government officials acted
improperly, “the requestor must establish more than a bare suspicion in order to obtain
disclosure.” (Id. at p. 174, 124 S.Ct. 1570.)
The law enforcement records exemption at issue in Favish is not comparable to the personnel
records exemption of the Act, and shifting the burden of proof to the party seeking disclosure
under the Act would be unwarranted. Furthermore, the payroll records here at issue, unlike
information collected and maintained solely for law enforcement purposes, plainly are
relevant to the business of the government.


[6]  Claims for exemption based upon facts and circumstances peculiar to an individual and his
or her duties could, of course, be considered either under section 6254, subdivision (c) or under
the catchall exemption, which applies when “on the facts of the particular case the public interest
served by not disclosing the record clearly outweighs the public interest served by disclosure of the
record.” (§ 6255, subd. (a).) For example, the Police Officers Association contends that officers
who are working undercover often receive large amounts of overtime pay, and that disclosure
of their names and salaries could reveal their identities and endanger their safety. If an officer's
anonymity is essential to his or her safety, the need to protect the officer would outweigh the public
interest in disclosure and would justify withholding the officer's name. **499  (Commission on
Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64 Cal.Rptr.3d at p. 678, 165 P.3d at p. 476,
2007 WL 2410091.) “The public has a strong interest in maintaining the safety and efficacy of its
law enforcement agencies. But ‘[t]he prospect that somehow this information in the hands of the
press will increase the danger to some ... cannot alone support a finding in favor of nondisclosure
as to all.’ (CBS, Inc. v. Block (1986) 42 Cal.3d 646, 652 [230 Cal.Rptr. 362, 725 P.2d 470].) The
means for protecting such officers is to segregate the information relating to them from the records
that are disclosed.” (Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64
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Cal.Rptr.3d at p. 678, 165 P.3d at p. 476, 2007 WL 2410091; see also Gov.Code, § 6257; American
Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453, fn. 13, 186 Cal.Rptr.
235, 651 P.2d 822.) Neither the City nor the Unions offered any evidence *338  in the superior
court that salary information pertaining to particular individuals should be exempted under section
6254, subdivision (c) or 6255, subdivision (a).


B.


[7]  Local 21 argues that even if the salaries of government employees are a matter of public record,
“limitations on the method of disclosure of that information ... are appropriate to prevent intrusions
upon constitutionally protected privacy rights.” Local 21 contends that the mass, indiscriminate
disclosure of salary information related to all City of Oakland employees earning $100,000 or
more constitutes an invasion of their right of privacy under article I, section 1 of the California
Constitution, because providing the information in that form could contribute to the accumulation
of information concerning these individuals that might be exploited by commercial interests. For
example, Local 21 asserts that “[a] database of government employees who make $100,000 a
year or more would obviously be of great commercial interest to marketers of certain kinds of
investments and insurance policies,” who could supplement this information with addresses, phone
numbers, or e-mail addresses obtainable on the Internet and contact employees to solicit their
business. Therefore, Local 21 argues, the issue whether the salaries of government employees must
be disclosed should be decided ***706  on a case-by-case basis, taking into account the particular
privacy interest of the individual involved and the asserted public interest in the disclosure of that
individual's salary.


[8]  The party claiming a violation of the constitutional right of privacy established in article I,
section 1 of the California Constitution must establish (1) a legally protected privacy interest,
(2) a reasonable expectation of privacy under the circumstances, and (3) a serious invasion of
the privacy interest. (Hill, supra, 7 Cal.4th at pp. 39–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) As
discussed above, we conclude that public employees do not have a reasonable expectation of
privacy in the amount of their salaries. Furthermore, Local 21 offered no evidence in the superior
court supporting its assertion that the information at issue was likely to be exploited by commercial
interests in a manner that would invade the privacy of employees. As the superior court observed,
Local 21 has not introduced any evidence of adverse consequences resulting from the disclosure of
this information in the past, although the information regularly was published in a local newspaper.


[9]  Even were we to assume that Local 21 is correct in asserting that the information at issue might
be exploited by commercial enterprises, that circumstance alone would not render disclosure of
the information here at issue a violation of the constitutional right of privacy. In order to determine
*339  whether an alleged invasion of privacy is sufficiently serious to constitute a violation of
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that constitutional right, the competing privacy and nonprivacy interests must be balanced. (Hill,
supra, 7 Cal.4th at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) “Invasion of a privacy interest is not
a violation of the state constitutional right to privacy if the invasion is justified by a competing
interest.” (Id. at p. 38, 26 Cal.Rptr.2d 834, 865 P.2d 633.)


As discussed above, the public has a strong, well-established interest in the amount of salary paid
to public employees. Indeed, Local 21 does not dispute that the job classifications of individual
employees and the range of pay associated with those **500  classifications should be available
to the public. The interest of employees in avoiding unwanted solicitations or marketing efforts
is, on the other hand, comparatively weak. The City has not been asked to disclose any contact
information for these employees, such as home addresses or telephone numbers. (Cf. San Jose
v. Superior Court (1999) 74 Cal.App.4th 1008, 1021, 88 Cal.Rptr.2d 552 [city not required to
disclose names, addresses, and telephone numbers of persons who made complaints about airport
noise, because invasion of privacy not outweighed by public interest in disclosure under § 6255];
see also Department of Defense v. FLRA (1994) 510 U.S. 487, 114 S.Ct. 1006, 127 L.Ed.2d 325
[FOIA does not require federal agencies to disclose employees' home addresses to union].)


Local 21 cites Westbrook v. County of Los Angeles (1994) 27 Cal.App.4th 157, 32 Cal.Rptr.2d 382
(Westbrook ) and provisions of the California Rules of Court as demonstrating a constitutionally
cognizable privacy interest in preventing commercial enterprises from employing government
records to compile and exploit personal information. (See Cal. Rules of Court, rule 2.500 et
seq.) Neither Westbrook nor the California Rules of Court support such an expansive view of the
constitutional right of privacy. In Westbrook, a person in the business of selling criminal offender
background information brought an action to compel a municipal court to sell him computer tapes
containing copies of the court's information system. The system ***707  contained a plethora
of information obtained from criminal case files, including not only information concerning the
charges and their disposition but also personal identifying information such as the date of birth,
race, sex, personal description, and Social Security number of each defendant. (Westbrook, supra,
27 Cal.App.4th at p. 161, 32 Cal.Rptr.2d 382.) The Court of Appeal concluded that the distribution
of such information would violate Penal Code section 13300, which generally prohibits a local
criminal justice agency, including a court, from distributing information that relates a person's
criminal history. The court reasoned that although the public was entitled to access individual court
files, providing electronic access in the form of the court's information system would permit the
compilation and distribution of criminal histories, in violation of the statute. (Westbrook, supra,
at pp. 163–165, 32 Cal.Rptr.2d 382.)


*340  The court in Westbrook also concluded that the “state constitutional right of privacy extends
to protect defendants from unauthorized disclosure of criminal history records.” (Westbrook, supra,
27 Cal.App.4th at pp. 165–166, 32 Cal.Rptr.2d 382, citing Craig v. Municipal Court (1979) 100
Cal.App.3d 69, 76–77, 161 Cal.Rptr. 19.) In support of this conclusion, Westbrook cited U.S. Dept.
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of Justice v. Reporters Committee (1989) 489 U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d 774, which
held that the FOIA did not require the disclosure of an individual citizen's rap sheet compiled
by the Department of Justice. The high court in that case concluded that such disclosure “can
reasonably be expected to invade that citizen's privacy, and that when the request seeks no ‘official
information’ about a Government agency, but merely records that the Government happens to be
storing, the invasion of privacy is ‘unwarranted.’ ” (Id. at p. 780, 109 S.Ct. 1468.) The decisions
in Westbrook and Reporters Committee protect sensitive information contained in governmental
records that does not, when separated from those records and compiled, contribute to the public's
understanding of government operations.


The California Rules of Court cited by the Police Officers Association similarly serve to prevent
the compilation of private information contained in court records. The rules limit internet access
to (and bulk distribution of) electronic court records, except for the calendar, register of actions,
and index. (Cal. Rules of Court, rule 2.503, subds. (b), (f), and (g); but see id., rule 2.503, subd.
(f) [exception to prohibition on internet access to criminal case files in which public interest is
extraordinary].) These limitations are designed to prevent courts from distributing their records in
a manner that permits the compilation of “personal information culled from any document, paper,
or exhibit filed in a lawsuit.” (Advisory Com. Com., Cal. Rules of Court, rule 2.503, subds. (f) &
(g).) Otherwise, “[t]his type of aggregate information **501  may be exploited for commercial
or other purposes unrelated to the operations of the courts, at the expense of privacy rights of
individuals.” (Ibid.)


The salary information sought by the Newspapers in the present case, in contrast to the type of
information addressed in Westbrook, Reporters Committee, and the California Rules of Court, is
not private information that happens to be collected in the records of a public entity. Rather, it
is information regarding an aspect of government operations, the disclosure of which contributes
to the public's understanding and oversight of those operations by allowing interested parties to
monitor the expenditure of public funds. The disclosure of such information under the Act does
not violate the right of privacy ***708  protected by the California Constitution.


C.


[10]  [11]  As to employees who are peace officers, the Police Officers Association contends
that Penal Code section 832.7 bars disclosure of the amount of *341  an officer's salary. The Act
exempts from disclosure any records “the disclosure of which is exempted or prohibited pursuant to
federal or state law.” (Gov.Code § 6254, subd. (k).) Penal Code section 832.7 provides that “[p]eace
officer ... personnel records, ... or information obtained from [those] records, are confidential.”
Because peace officer personnel records and information obtained from such records are made
confidential by Penal Code section 832.7, they are exempt from disclosure under Government
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Code section 6254, subdivision (k). (Commission on Peace Officer Standards, supra, 42 Cal.4th
at p. 286, 64 Cal.Rptr.3d at p. 665, 165 P.3d at p. 468, 2007 WL 2410091; Copley Press, Inc. v.
Superior Court (2006) 39 Cal.4th 1272, 1284–1286, 48 Cal.Rptr.3d 183, 141 P.3d 288; § 6276.34.)


The phrase “personnel records” is defined in Penal Code section 832.8 to include “any file
maintained under that individual's name by his or her employing agency and containing records
relating to any of the following: [¶] (a) Personal data, including marital status, family members,
educational and employment history, home addresses, or similar information. [¶] (b) Medical
history. [¶] (c) Election of employee benefits. [¶] (d) Employee advancement, appraisal, or
discipline. [¶] (e) Complaints, or investigations of complaints, concerning an event or transaction
in which he or she participated, or which he or she perceived, and pertaining to the manner in which
he or she performed his or her duties. [¶] (f) Any other information the disclosure of which would
constitute an unwarranted invasion of personal privacy.” The Police Officers Association contends
that salary information constitutes “personal data” under Penal Code section 832.8, subdivision
(a). It argues that salary is “personal” because it relates to the individual and because most persons
view their salary as a private matter. We disagree.


We begin with the ordinary meaning of the word in question. “ ‘Personal’ generally is defined
to mean ‘of or relating to a particular person.’ (Webster's 3d New Internat. Dict. (2002), p.
1686; American Heritage Dict. (4th ed.2000) p. 1311.) The word ‘personal,’ however, also
carries a connotation of ‘private,’ meaning ‘peculiar or proper to private concerns,’ ‘not public
or general’ (Webster's 3d New Internat. Dict., supra, at p. 1686), or ‘[c]oncerning a particular
person and his or her private business, interests, or activities; intimate’ (American Heritage Dict.,
supra, at p. 1311).” (Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 296, 64
Cal.Rptr.3d at p. 673, 165 P.3d at p. 472, 2007 WL 2410091 [names of peace officers are not
personal information within the meaning of Pen.Code § 832.8, subd. (a)].) A public employee's
salary relates to a particular person, but, as discussed above, it is a matter of public interest and
not primarily a matter of the individual's private business.


[12]  [13]  Furthermore, considering the language of Penal Code section 832.8, subdivision (a)
as a whole, we conclude that the Legislature did not intend the words “personal data” to carry
their broadest possible meaning, encompassing any and all information related to a particular
officer. Because *342  subdivision (a) includes a general term—“personal data”—followed by
a nonexhaustive list of specific examples—“marital status, **502  family members, educational
and employment history, home ***709  addresses”—the principle of ejusdem generis provides
guidance in discerning the Legislature's intent. “Ejusdem generis applies whether specific words
follow general words in a statute or vice versa. In either event, the general term or category is
‘restricted to those things that are similar to those which are enumerated specifically.’ ” (Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1160, fn. 7, 278 Cal.Rptr. 614, 805 P.2d 873.)
“The canon presumes that if the Legislature intends a general word to be used in its unrestricted
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sense, it does not also offer as examples peculiar things or classes of things since those descriptions
then would be surplusage.” (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116,
141, 96 Cal.Rptr.2d 485, 999 P.2d 718; see also Civ.Code, § 3534 [“Particular expressions qualify
those which are general”]; Peralta Community College Dist. v. Fair Employment & Housing Com.
(1990) 52 Cal.3d 40, 46, 276 Cal.Rptr. 114, 801 P.2d 357 [statute authorizing commission to take
“ such action” as it believes will effectuate the purposes of the Fair Employment and Housing Act,
“including, but not limited to, hiring, reinstatement or upgrading of employees, with or without
back pay, and restoration to membership in any respondent labor organization,” does not authorize
commission to award compensatory damages]; Sears, Roebuck & Co. v. San Diego County Dist.
Council of Carpenters (1979) 25 Cal.3d 317, 330–331, 158 Cal.Rptr. 370, 599 P.2d 676 [statute's
reference to “ ‘conduct that is unlawful, including breach of the peace, disorderly conduct, the
unlawful blocking of access or egress to premises where a labor dispute exists, or other similar
unlawful activity’ ” does not apply to peaceful picketing, which, unlike the listed examples, “does
not involve violence or substantially impair the rights of others”].)


The examples of “personal data” listed in Penal Code section 832.8, subdivision (a) do not
include information, such as salary, arising from the officer's employment with the agency that
maintains his or her personnel file. “Rather, they are the types of personal information that
commonly are supplied by an employee to his or her employer, either during the application
process or upon employment.” (Commission on Peace Officer Standards, supra, 42 Cal.4th at
p. 294, fn. omitted 64 Cal.Rptr.3d at p. 672, 165 P.3d at p. 471, 2007 WL 2410091; compare,
Garden Grove Police Department v. Superior Court of Orange County (2001) 89 Cal.App.4th
430, 434, 107 Cal.Rptr.2d 642 [birth date of peace officer is “personal data” under Penal Code
section 832.8, subdivision (a)].) In contrast, categories of information that arise out of the
employment relationship—employee advancement, appraisal, or discipline, and complaints—are
listed separately, in subdivisions (d) and (e) of Penal Code section 832.8. Had the Legislature
intended the word “personal” to be employed in its broadest sense, the listing of examples in *343
subdivision (a) would have been unnecessary; indeed, there would have been no need to include
items (b) through (e), each of which relates to the individual officer.


[14]  In view of the foregoing history and widespread practice of disclosure of public salary
information, had the Legislature intended Penal Code section 832.7 to change the law in that
respect we would expect to see specific language to that effect in the statute. The Legislature
easily could have added “salary” to the list of personnel records set forth in Penal Code section
832.8. Indeed, the Legislature's inclusion of one form of compensation—“election of employee
benefits”—is a strong indication that the omission of “salary” was deliberate. Ordinarily, the
enumeration ***710  of one item in a statute implies that the Legislature intended to exclude
others. (People v. Guzman (2005) 35 Cal.4th 577, 588, 25 Cal.Rptr.3d 761, 107 P.3d 860.) Although
this principle is not applied if the result would be contrary to legislative intent or when no manifest
reason appears for excluding one matter and including another (see People v. Anzalone (1999) 19
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Cal.4th 1074, 1079, 81 Cal.Rptr.2d 315, 969 P.2d 160; Estate of Banerjee (1978) 21 Cal.3d 527,
539, fn. 10, 147 Cal.Rptr. 157, 580 P.2d 657), in the present context there is an obvious rationale for
the Legislature's decision to include election of benefits but not salary as part of a peace officer's
confidential personnel record. Absent unusual circumstances, **503  an employee's selection of
benefits—such as the type of medical insurance, the number of family members covered, and
the choice whether to obtain life or disability insurance—reveals information concerning the
individual's personal life and financial decisions but little, if anything, about the operations of the
government agency that would not be revealed by making public the types of benefits offered
generally by the agency to its employees. The amount of salary paid to a particular individual, on
the other hand, does provide information concerning the governmental agency in which the public
has a legitimate and traditionally recognized interest.


The Police Officers Association alternatively contends that peace officers' salary information is
“obtained from” information in personnel records. In support, the Police Officers Association
observes that (1) the City of Oakland employs a merit-based compensation system, and the amount
of salary paid is based on an appraisal of the officer's performance; (2) education, training, and
special abilities such as bilingualism also can result in an increase in compensation; and (3) the
payment of overtime wages is based on time sheets, which assertedly also are protected personnel
records (see Guthrey v. State of California (1998) 63 Cal.App.4th 1108, fn. 5, 75 Cal.Rptr.2d 27).
Because information in a personnel file is used to establish a peace officer's rate of earnings and,
thereby, to calculate his or her salary rate, the Police Officers Association contends that salary
information is “obtained from” the personnel file.


*344  The Police Officers Association's proposed interpretation of the phrase “obtained from”
is strained. In its ordinary sense, to obtain information means to come into possession of it.
(See Webster's 3d New Internat. Dict. supra, at p. 1589.) The phrase “information obtained from
personnel files” is most reasonably read to encompass information that was acquired from a
personnel file maintained by the employer. Thus, Penal Code sections 832.7 and 832.8 do not
mandate that city payroll records reflecting peace officer salary information be excluded from
disclosure merely because some of the facts relied upon in determining the amount of salary may
be recorded in the agency's personnel files.


Amicus Curiae Operating Engineers Local Union No. 3 argues that peace officers' salary
information falls under subdivision (f) of Penal Code section 832.8, which includes “[a]ny
other information the disclosure of which would constitute an unwarranted invasion of personal
privacy.” We reject the argument for the same reasons that led us to conclude above that the
disclosure of public employee salary information does not constitute an “unwarranted invasion of
personal privacy” under the Act. (Gov.Code § 6254, subd. (c).) In this context, we reject the notion
that peace officers in general have a greater privacy interest in the amount of their salaries than that
possessed by other public employees, and we observe that the public ***711  interest in disclosure
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is equally strong as between peace officers and other public employees. As noted above, individual
peace officers, such as those working undercover, may have a legitimate interest in maintaining
their anonymity, and that interest would warrant exempting their names from disclosure under the
Act. This circumstance, however, does not support the conclusion that peace officers as a general
category have a privacy interest in their identity sufficient to render salary records confidential
under Penal Code section 832.8, subdivision (f) whenever those records include individually
identified officers. (See Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64
Cal.Rptr.3d at pp. 678–679, 165 P.3d at pp. 476–477, 2007 WL 2410091.)


We disagree with the contrary conclusion reached in City of Los Angeles, supra, 111 Cal.App.4th
883, 3 Cal.Rptr.3d 915. In that case, a peace officer's wife subpoenaed her husband's payroll
records in a marital dissolution proceeding, requesting information concerning all sums paid to him
for any reason, records of his interest in a retirement plan, savings plan, or stock plan, any interest
in any insurance plan or program, and any sums held in a savings plan, credit union, deferred
compensation plan, or elsewhere. (Id. at p. 886, 3 Cal.Rptr.3d 915.) The husband challenged the
subpoena, claiming the **504  records were confidential peace officer personnel records pursuant
to Penal Code sections 832.7 and 832.8 and therefore could be disclosed only upon a showing of
good cause pursuant to the procedures established in Evidence Code sections 1043 and 1045. The
Court of Appeal in City of Los Angeles agreed that a peace officer's payroll records are “ personnel
records” as defined in Penal Code section 832.8, but held that the spouse of a peace officer is not
required, in a marital dissolution *345  proceeding, to comply with those Evidence Code sections
in order to obtain such information, because “peace officers owe their spouses the same fiduciary
duty to reveal financial information as any other citizen of this state.” (City of Los Angeles, at p.
885, 3 Cal.Rptr.3d 915.)


The appellate court in City of Los Angeles concluded that the records at issue came within the
definition of peace officer personnel records, because they constituted “information the disclosure
of which would constitute an unwarranted invasion of personal privacy.” (Pen.Code § 832.8, subd.
(f).) The court stated: “Payroll information is personal. Ask any ordinary reasonable person if he
or she would want their payroll information routinely disclosed to parties involved in litigation
and one would hear a resounding, ‘No.’ [Citation] Even though the pay scale of public employees
is generally a matter of public record, it is quite a different thing to know with precision another
person's salary, selection of benefits, and potential retirement income. Few records are deemed
more personal. Of all records kept by employers, it is the disclosure of payroll records that would
constitute one of the greatest ‘unwarranted invasions of personal privacy.’ ” (City of Los Angeles,
supra, 111 Cal.App.4th at p. 892, 3 Cal.Rptr.3d 915.)


Because City of Los Angeles ultimately upheld the subpoena of the officer's financial records,
the foregoing comments in that opinion are dicta. In addition, the records at issue in that case
encompassed far more than the peace officer's salary; they included information concerning his
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selection of benefits, insurance plans, and investments. Because such records reveal information
related to the individual's personal financial decisions but little, if anything, about the operations
of the employing entity, the appellate court reasonably could conclude that their disclosure
would ***712  constitute an unwarranted invasion of personal privacy. The same cannot be said
regarding the amount of a public employee's salary. The appellate court in City of Los Angeles
did not consider the long-standing and widespread practice of disclosing government salary
expenditures and did not address the question of whether any invasion of privacy resulting from
the disclosure of such information might be warranted in light of the public interest in knowing the
salary expenditures of government entities. Accordingly, we do not consider City of Los Angeles
persuasive and, to the extent it is inconsistent with this opinion, it is disapproved.


[15]  The Police Officers Association urges us to conclude that even if salary is not included
within any of the categories of information enumerated in Penal Code section 832.8, that statute
nevertheless renders confidential not only the types of information specified, but also any
information “related to” the types of information enumerated in section 832.8. The Police Officers
Association relies upon language in the statute defining “personnel records” to include *346
“any file maintained under that individual's name by his or her employing agency and containing
records relating to” the enumerated items. Specifically, the Police Officers Association argues,
salary information is confidential because it is related to matters listed in the statute such as benefits
(Pen.Code § 832.8, subd. (c)) and employee performance (id., subd. (d)).


We agree with the Court of Appeal below that “this reading of the statute is demonstrably
overbroad. It would make confidential not only the kinds of information specified by the
Legislature, but also any information from any file containing any item ‘relating to’ confidential
information. We do not believe the Legislature intended to paint with so broad a brush. The
term ‘records relating’ to the kinds of information specified in Penal Code section 832.8 is more
reasonably understood as a reference to records that actually reflect the enumerated **505  items.”
Records of salary expenditures do not reflect any of the items enumerated in the statute. Thus,
Penal Code sections 832.7 and 832.8 do not mandate that peace officer salary information be
excluded from disclosure under the Act.


III.


For the reasons stated above, the judgment of the Court of Appeal is affirmed.


WE CONCUR: WERDEGAR, MORENO, KRIEGLER, JJ. *
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* Associate Justice, Court of Appeal, Second Appellate District, Division Five, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


Concurring and dissenting opinion by KENNARD, J.
The majority holds that the names and salaries of public employees are records that are subject
to disclosure under the California Public Records Act. (Gov.Code, § 6250, et seq.) I agree. And I
agree with the majority that public employees serving as peace officers have no statutory right to
prevent disclosure of their names and salaries; but unlike the majority I would simply rely on the
plain language of Penal Code sections 832.7 and 832.8 in reaching that conclusion.


I


The scope of confidentiality accorded a peace officer's personal information is properly determined
by construing two statutory schemes as well as certain provisions of our state Constitution. I briefly
discuss the pertinent law below.


***713  In 1968, the Legislature enacted the California Public Records Act (Gov.Code, § 6251), a
statutory scheme affirming every Californian's *347  fundamental right of “access to information
concerning the conduct of the people's business.” (Gov.Code, § 6250, added by Stats.1968, ch.
1473, § 39, p. 2946.) But public access is not unlimited. The act does not require disclosure of
records that are “exempted or prohibited pursuant to ... state law.” (Gov.Code, § 6254, subd. (k),
added by Stats.1968, ch. 1473, § 39, p. 2947; see also id., subd. (c) [exempting from disclosure
“[p]ersonnel ... or similar files, the disclosure of which would constitute an unwarranted invasion
of personal privacy”], added by Stats.1968, ch. 1473, § 39, p. 2946.)


A decade later, in 1978, the Legislature enacted Penal Code sections 832.7 and 832.8, as part
of a statutory scheme mandating confidentiality of peace officer personnel records. (Added
by Stats.1978, ch. 630, §§ 5, 6, p.2083.) Peace officer “personnel records” made confidential
by subdivision (a) of Penal Code section 832.7 are defined in a companion statute, section
832.8. (Pen.Code, § 832.8, subds.(a)-(e), added by Stats.1978, ch. 630, § 6, p.2083, amended by
Stats.1990, ch. 264, § 1, p. 1535.) Subdivision (a) of Penal Code section 832.8 defines a personnel
record as any file kept by the employing agency under the name of the officer and containing
records relating to: “[p]ersonal data, including marital status, family members, educational and
employment history, home addresses, or other similar information.”


Thereafter, in November 2004, the voters, through the power of initiative, passed Proposition 59,
which amended the California Constitution to affirm the “right of access to information concerning
the conduct of the people's business.” (Cal. Const., art. I, § 3, subd. (b)(1).) Added to the state
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Constitution was this provision: “Nothing in this subdivision ... affects the construction of any
statute ... to the extent that it protects [the state Constitution's] right to privacy, including any
statutory procedures governing discovery or disclosure of information concerning the official
performance or professional qualifications of a peace officer.” (Cal. Const., art. I, § 3, subd. (b)
(3).) The initiative also directed: “A statute, ... including those in effect on the effective date of
this subdivision, shall be broadly construed if it furthers the people's right of access, and narrowly
construed if it limits the right of access.” (Cal. Const., art. I, § 3, subd. (b)(2).)


II


As I stated at the outset, I have no quarrel with the majority's reasoning and its conclusion **506
that the California Public Records Act does not shield from disclosure the salaries paid to named
public employees. I also agree with the majority that such disclosure applies to peace officers as
well. But unlike the majority I would reach the latter conclusion based on the plain language of
*348  Penal Code sections 832.7 and 832.8, which govern the confidentiality of peace officer
personnel records.


The majority reasons that disclosing the salaries of named public employees is permissible because
public employees have no reasonable expectation of privacy as to their salaries in light of article I,
section 1 of the California Constitution. (Maj. opn., ante, 64 Cal.Rptr.3d at p. 706, 165 P.3d at pp.
499–500.) In contrast, the majority observes, peace officers do have privacy protections created
by statute.


Penal Code section 832.7, subdivision (a), makes confidential the “personnel records” of peace
officers. Subdivision (a) of Penal Code section 832.8 states that files containing “[p]ersonal data,
including marital ***714  status, family members, educational and employment history, home
addresses, or similar information” are personnel records. Responding to a claim that peace officer
salaries fall within that provision's definition of “personal data,” the majority concludes that the
definition pertains to employees as they come to the job. (Maj. opn., ante, 64 Cal.Rptr.3d at p.
709, 165 P.3d at p. 502.) That is, salary does not fall within “the types of personal information
that commonly are supplied by an employee to his or her employer, either during the application
process or upon employment.” (Commission on Peace Officer Standards and Training v. Superior
Court (Aug. 27, 2007, S134072) 42 Cal.4th 278, 294, fn. omitted 64 Cal.Rptr.3d at p. 672, 165
P.3d at p. 471, 2007 WL 2410091.) In contrast, the majority observes, the salary being paid to a
peace officer relates to current rather than prior employment. (Maj. opn., ante, 64 Cal.Rptr.3d at
p. 709, 165 P.3d at p. 502.) My analysis differs.


I would simply follow the mandate of the initiative the voters passed in 2004 amending the
California Constitution to, among other things, direct courts to construe narrowly any statute
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limiting the people's right of access to public records. (Cal. Const., art. I, § 3, subd. (b)(2).) Penal
Code sections 832.7 and 832.8 do limit public access to peace officer personnel records. But they
are silent on the question of peace officer salaries, and they do not make officer names confidential.
Therefore, an officer's salary is not exempt from disclosure under the California Public Records
Act. (Gov.Code, §§ 6253, subd. (b), 6254, subd. (k).) And the public interest in disclosure of a
named officer's salary is not clearly outweighed by any public interest in withholding disclosure.
(Gov.Code, § 6255, subd. (a).) Accordingly, the annual pay of peace officers is subject to public
disclosure.


With respect to disclosure of peace officer names, I find nothing in Penal Code section 832.8 that
would bring that information within the category of “personal data” deemed confidential under that
section; nor do I find any statutory provision exempting such information from public disclosure.
Nondisclosure of peace officer names is permissible only when the public interest in withholding
disclosure “clearly” outweighs the public interest in disclosure. (Gov.Code, § 6255, subd. (a).) I
agree with the majority that the public *349  interest exception to disclosure may apply to certain
undercover officers, but that, as a general rule, peace officers do not have a privacy interest in
the confidentiality of their names that outweighs the public interest in disclosing the names. (Maj.
opn., ante, 64 Cal.Rptr.3d at p. 710–711, 165 P.3d at p. 503)


Concurring and dissenting opinion by BAXTER, J.
Except as to peace officers, I agree with the majority that the names and salaries of public
employees earning $100,000 or more per year are not exempt from public disclosure under the
California Public Records Act (CPRA) ( Gov.Code, § 6250 et seq.).


With regard to peace officers, I also agree with the majority's conclusion that the salaries of
peace officers earning $100,000 or more per year, as a general matter, are not exempt from
public disclosure under the CPRA. However, I have joined Justice Chin's dissenting opinion in
Commission on Peace **507  Officer Standards and Training v. Superior Court (Aug. 27, 2007,
S134072) 42 Cal.4th 278, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis.
opn. of Chin, J.), which, contrary to the majority view in that case, recognizes that peace officers'
names ***715  themselves fall into the category of confidential “[p]ersonal data,” within the
meaning of Penal Code section 832.8, subdivision (a), when the names are recorded in peace officer
personnel records. 1  Accordingly, I agree with Justice Chin here that where a request is made for
disclosure of peace officers' names in connection with a request for disclosure of peace officer
salary information, “names may not be disclosed to the extent the source of that information is a
‘file maintained under [the peace officer's] name by his or her employing agency.’ (Pen.Code, §
832.8.)” (Conc. & dis. opn. of Chin, J., ante, 64 Cal.Rptr.3d at p. 715, 165 P.3d at p. 507.)
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1 Penal Code sections 832.7 and 832.8 are part of the statutory scheme mandating
confidentiality of peace officer personnel records. (Stats.1978, ch. 630, §§ 5, 6, p.2083.)
Peace officer “personnel records” made confidential by subdivision (a) of Penal Code section
832.7 are defined in subdivision (a) of section 832.8, the companion statute, as any file
kept by the employing agency under the name of the officer and containing records relating
to “[p]ersonal data, including marital status, family members, educational and employment
history, home addresses, or other similar information.”


Concurring and dissenting opinion by CHIN, J.
Except as to peace officers, I agree with the majority's conclusion that names and salaries of public
employees earning $100,000 or more per year are not exempt from public disclosure under the
California Public Records Act (CPRA) (Gov.Code, § 6250 et seq.). 1  As explained below, however,
my analysis of this question is somewhat different from the majority's and I do not endorse all of the
majority's reasoning. Regarding peace officers, I agree with the majority's conclusion that salary
information is not exempt from disclosure. However, as explained in my dissenting opinion in
Commission on Peace Officer Standards and Training v. Superior Court (Aug. 27, 2007, S134072)
42 Cal.4th pp. 278, 306, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis. opn.
of Chin, J.), I believe that peace officers' names are “[p]ersonal data” *350  within the meaning
of Penal Code section 832.8, subdivision (a). Thus, I would hold that where, as here, a request is
made for disclosure of names linked to salary, officers' names may not be disclosed to the extent
the source of that information is a “file maintained under [the peace officer's] name by his or her
employing agency.” (Pen.Code, § 832.8.) I dissent to the extent the majority holds otherwise.


1 All further unlabeled statutory references are to the Government Code.


I. THE NAMES AND SALARIES OF PUBLIC EMPLOYEES OTHER
THAN PEACE OFFICERS ARE NOT EXEMPT FROM DISCLOSURE.


The CPRA makes all “[p]ublic records ... open to [public] inspection ... except as” expressly
provided by statute. (§ 6253, subd. (a).) Because, as the parties agree, the records in question
are “public records” within the meaning of the CPRA (§ 6254, subd. (d)), they are subject to
inspection unless some statutory exception applies. As the majority explains (maj. opn., ante, 64
Cal.Rptr.3d at p. 698, 165 P.3d at p. 493), the exception principally at issue here is found in section
6254, subdivision (c), which provides that nothing in the CPRA requires disclosure of “personnel,
medical, or similar files, the disclosure of which would constitute an unwarranted invasion of
personal privacy.”
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In the 40 years since the Legislature enacted this CPRA disclosure exception, we have said
little about it. However, that fact does not leave us without significant ***716  guidance. The
federal Freedom of Information Act (FOIA) ( 5 U.S.C. § 552 et seq.) contains an almost identical
disclosure exception. Known as exemption 6, the FOIA exception provides for nondisclosure of
“personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” (5 U.S.C. § 552(b)(6).) “Because the FOIA provided
a model for the [CPRA], and because they have a common purpose,” they “ ‘should receive a
parallel construction.’ **508  [Citation.] Therefore, federal decisions under the FOIA may be used
to construe the [CPRA]. [Citations.]” (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325,
1350, 283 Cal.Rptr. 893, 813 P.2d 240.)


Giving the CPRA a construction parallel to the FOIA's, I first conclude that the records at issue
constitute “personnel ... or similar files” under section 6254, subdivision (c). Based on evidence
of congressional intent, the high court has broadly interpreted the scope of the term “personnel
and medical files and similar files” in exemption 6 (5 U.S.C. § 552, subd. (b)(6)) to “ ‘cover
[all] detailed Government records on an individual [that] can be identified as applying to that
individual.’ [Citation. Fn. omitted.]” (Department of State v. Washington Post Co. (1982) 456 U.S.
595, 602, 102 S.Ct. 1957, 72 L.Ed.2d 358 (Washington Post ).) The records sought here—the name
of each employee of the City of Oakland (the City) who earned at least $100,000 in fiscal year
2003–2004 linked to the employee's gross salary—clearly qualify *351  under that definition. I
see no basis for reaching a different conclusion in applying section 6254, subdivision (c). Indeed,
in seeking disclosure, Contra Costa Newspapers, Inc. (the Newspapers), has never argued that
the requested records are not “[p]ersonnel ... or similar files” under section 6254, subdivision (c);
on the contrary, the Newspapers' assertion in its brief that the trial court “employed the proper
‘statutory balancing analysis' ” implicitly concedes that the requested records are “[p]ersonnel ...
or similar files” to which the balancing test applies. (§ 6254, subd. (c).) For the reasons stated
above, I agree with this view, and thus will now proceed to the balancing the statute requires. 2


2 The majority merely assumes, without deciding, that the records are “[p]ersonnel ... or similar
files” under section 6254, subdivision (c). (Maj. opn., ante, 64 Cal.Rptr.3d at p. 698, 165
P.3d at p. 493.)


Like the high court in applying exemption 6, I begin the balancing inquiry under section 6254,
subdivision (c), by considering “the privacy interest at stake.” (Department of State v. Ray (1991)
502 U.S. 164, 175, 112 S.Ct. 541, 116 L.Ed.2d 526 (Ray ).) As the majority correctly notes (maj.
opn., ante, 64 Cal.Rptr.3d at p. 699, 165 P.3d at p. 493), almost 40 years ago, we held that “the
protection of one's personal financial affairs ... against compulsory public disclosure is an aspect
of the [protected] zone of privacy....” (City of Carmel–by–the–Sea v. Young (1970) 2 Cal.3d 259,
268, 85 Cal.Rptr. 1, 466 P.2d 225.) A person's salary generally falls within this protected category
of information. (See Moskowitz v. Superior Court (1982) 137 Cal.App.3d 313, 187 Cal.Rptr. 4.) As
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we have explained, “the newspaper publication of a [person's] assets ... can be expected to bring
unwanted solicitation from a variety of [salespeople] and others, could well encourage harassment
lawsuits or demands of like nature, and could expose the [person] ... to various criminal elements
in our society.” (City of Carmel, supra, 2 Cal.3d at p. 270, 85 Cal.Rptr. 1, 466 P.2d 225.) The
high court, in applying exemption 6, has similarly recognized “the ***717  individual privacy
interest” at stake when disclosed information makes a person an inviting target of “commercial
advertisers and solicitors.” 3  (Department of Defense v. FLRA (1994) 510 U.S. 487, 501, 114 S.Ct.
1006, 127 L.Ed.2d 325 (FLRA ); see also Painting Industry of Hawaii v. Dept. of Air Force (9th
Cir.1994) 26 F.3d 1479, 1483 [“invasion of privacy ... can result from release of a list of names and
addresses coupled with a characteristic susceptible to commercial exploitation”]; *352  National
Assn. of Retired Federal Emp. v. Horner (D.C.Cir. 1989) 879 F.2d 873, 878 [“there **509  is
a substantial probability that the disclosure will lead to the threatened invasion: one need only
assume that business people will not overlook an opportunity to get cheaply from the Government
what otherwise comes dearly, a list of qualified prospects for all the special goods, services, and
causes likely to appeal to financially secure retirees”]; Aronson v. U.S. Dept. of Housing & Urban
Dev. (1st Cir.1987) 822 F.2d 182, 186[“[w]hen it becomes a matter of public knowledge that
someone is owed a substantial sum of money, that individual may become a target for those who
would like to secure a share of that sum by means scrupulous or otherwise”].)


3 The majority acknowledges the “interest” of public employees “in avoiding unwanted
solicitations or marketing efforts,” but finds that interest “comparatively weak” absent
disclosure of other contact information, such as home address or telephone number. (Maj.
opn., ante, 64 Cal.Rptr.3d at p. 706, 165 P.3d at pp. 499–500.) Given that publicly available
databases on the Internet make it easy to link a name to an address or telephone number,
I find the absence of disclosure of contact information to be of little, if any, significance.
(See Sheet Metal Workers Local No. 9 v. U.S. Air Force (10th Cir.1995) 63 F.3d 994, 998
[“redaction of addresses alone, leaving names on the payroll records and thereby directly
linking detailed financial information about workers ... to those workers, does not materially
lessen the substantial privacy interest involved”].)


I find the majority's analysis of the privacy interest at stake unpersuasive in several respects. To
begin with, for the most part, the majority asks not whether there are privacy interests at stake,
but whether a public employee's “expectation of privacy” is “reasonable.” (Maj. opn., ante, 64
Cal.Rptr.3d at p. 699, 165 P.3d at p. 494). The two questions are not the same; notably, the high
court, in applying both exemption 6 and another FOIA exemption that looks to whether disclosure
“could reasonably be expected to constitute an unwarranted invasion of personal privacy” (5
U.S.C. § 552(b)(7)(C)), has consistently considered only the nature of the privacy interest at stake,
and has never considered whether a reasonable expectation of privacy exists. 4  (National Archives
and Records Admin. v. Favish (2004) 541 U.S. 157, 160, 124 S.Ct. 1570, 158 L.Ed.2d 319 [public
interest must be balanced against any “personal privacy interest recognized by the statute”]; FLRA,
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supra, 510 U.S. at p. 497, 114 S.Ct. 1006 [analysis requires court ***718  to “weigh the privacy
interest”]; Ray, supra, 502 U.S. at p. 175, 112 S.Ct. 541 [proper to begin analysis “by considering
the significance of the privacy interest at stake”]; Washington Post, supra, 456 U.S. at pp. 602–603,
102 S.Ct. 1957 [remanding for lower court “to consider the effect of disclosure upon ... privacy
interests”]; Reporters Committee, supra, 489 U.S. at p. 762, 109 S.Ct. 1468 [court must “balance
the privacy interest ... against the public interest in” disclosure]; Dept. of Air Force v. Rose (1976)
425 U.S. 352, 381, 96 S.Ct. 1592, 48 L.Ed.2d 11 [discussing “the risk to ... privacy interests”].)


4 The majority's “reasonable expectation of privacy” inquiry derives from the test we
announced in Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633 for determining whether a person's constitutional right of privacy has been
violated. (See maj. opn., ante, 64 Cal.Rptr.3d at pp. 698, fn. 3, 699–700, 706, 165 P.3d at pp.
493, fn. 3, 494–495, 499–500.) However, the issue under section 6254, subdivision (c), is not
whether disclosure would violate the constitutional right of privacy, but whether it would be
“an unwarranted invasion of privacy” under section 6254, subdivision (c). (Cf. U.S. Dept. of
Justice v. Reporters Committee (1989) 489 U.S. 749, 762, 109 S.Ct. 1468, 103 L.Ed.2d 774,
fn. 13 (Reporters Committee ) [“[t]he question of the statutory meaning of privacy under
the FOIA is ... not the same as ... the question whether an individual's interest in privacy is
protected by the Constitution”].)


I also question the majority's conclusion that public employees have no reasonable expectation of
privacy in their salary information. (Maj. opn., *353  ante, 64 Cal.Rptr.3d at pp. 699–700, 165
P.3d at pp. 494–495.) Nongovernmental employees most certainly have a reasonable expectation
of privacy regarding this information and, as we have stated, “[t]he mere status of being employed
by the government should not compel a citizen to forfeit his or her fundamental right of privacy.
Public employees are not second-class citizens within the ken of the Constitution. [¶] ... [L]egal
distinctions between public and private sector employees that operate to abridge basic rights cannot
withstand judicial scrutiny unless justified by a compelling governmental interest. [Citation.]
However much public service constitutes a benefit and imposes a duty to uphold the public interest,
a public sector employee, like any other citizen, is born with a constitutional right of privacy. A
citizen cannot be said to have waived that right in return for the ‘privilege’ of public employment,
or any other public benefit, unless the government demonstrates a compelling need. [Citation.]”
(Long Beach City Employees Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 951–952, 227
Cal.Rptr. 90, 719 P.2d 660). Moreover, although the majority cites evidence and authorities
supporting the view that disclosure of the salaries of public employees is widespread (maj. opn.,
**510  ante, 64 Cal.Rptr.3d at pp. 699–700, 165 P.3d at pp. 494–495), there is published authority
in California and elsewhere recognizing that public employees have at least some reasonable
expectation of privacy in their personnel records, including salary information. 5  Notably, in a
decision ***719  involving exemption 6, the high court held that the “privacy interest” of federal
employees in nondisclosure of their home addresses “outweigh[ed] the relevant public interest” in
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disclosure, even though that information was “publicly available through sources such as telephone
directories and voter registration lists....” (FLRA, supra, 510 U.S. at p. 500, 114 S.Ct. 1006.)


5 People v. Mooc (2001) 26 Cal.4th 1216, 1220, 114 Cal.Rptr.2d 482, 36 P.3d 21 [statutory
scheme recognizes a peace officer's “legitimate expectation of privacy in his or her personnel
records”]; BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 742, 756, 49 Cal.Rptr.3d
519 [“[p]ublic employees have a legally protected interest in their personnel files”]; Versaci
v. Superior Court (2005) 127 Cal.App.4th 805, 821, 26 Cal.Rptr.3d 92; Teamsters Local
856 v. Priceless, LLC (2003) 112 Cal.App.4th 1500, 1516, 5 Cal.Rptr.3d 847 [public
employees have “a legally protected privacy interest” in their personnel files, including
“salary details”]; City of Los Angeles v. Superior Court (2003) 111 Cal.App.4th 883, 892, 3
Cal.Rptr.3d 915 [disclosure of peace officer's payroll records, including his salary, “would
constitute one of the greatest ‘unwarranted invasions of personal privacy’ ”]; San Diego
Trolley, Inc. v. Superior Court (2001) 87 Cal.App.4th 1083, 1097, 105 Cal.Rptr.2d 476
[“personnel records ... are within the scope of the protection provided by the state and federal
Constitutions”]; Eastbank Consolidated Special Service Fire Protection Dist. v. Crossen
(La.App.2004) 892 So.2d 666, 670; Beck v. Department of Justice (D.C.Cir.1993) 997
F.2d 1489, 1494 [“A government employee has at least some privacy interest in his own
employment records”]; Campbell v. U.S. Civil Service Commission (10th Cir.1976) 539 F.2d
58, 62 [disclosure of federal employees' salary “would be a serious invasion of privacy”];
Columbia Packing Co., Inc. v. U.S. Dept. of Agri. (D.C.Mass.1976) 417 F.Supp. 651, 655
[recognizing “privacy interest in nondisclosure” of federal employees' “earnings statements
reflecting” their “remuneration”].)


Ultimately, I need not resolve this question because I agree with the majority that “any cognizable
[privacy] interest ... public employees may *354  have” is insufficient to justify nondisclosure.
(Maj. opn., ante, 64 Cal.Rptr.3d at p. 701, 165 P.3d at p. 493.) Section 6254, subdivision (c), does
not preclude all “invasions of personal privacy,” only “unwarranted” ones. Borrowing again from
the high court's discussion of exemption 6, whether an invasion of privacy would be “unwarranted”
within the meaning of section 6254, subdivision (c), depends on “the extent to which disclosure
of the information sought would ‘shed light on an agency's performance of its statutory duties' or
otherwise let citizens know ‘what their government is up to.’ [Citation.]” (FLRA, supra, 510 U.S.
at p. 497, 114 S.Ct. 1006.) “[T]he public has a legitimate interest in knowing how public funds
are spent” (Copley Press, Inc. v. Superior Court (1998) 63 Cal.App.4th 367, 376, 74 Cal.Rptr.2d
69), and the names and compensation paid to public employees directly relate to that issue.
Disclosure of this information would directly reflect on the City's management of public funds
and its employees' performance of public duties. I therefore conclude that any invasion of privacy
from disclosure of this information would not be “unwarranted” within the meaning of section
6254, subdivision (c), and that the information therefore is not exempt from disclosure under that
provision.
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Like the majority, but for a different reason, I reject the view that balancing under section 6254,
subdivision (c), must be done on a case-by-case basis, taking into account the particular privacy
interests of each public employee. (Maj. opn., ante, 64 Cal.Rptr.3d at pp. 703–706, 165 P.3d at
pp. 497–499.) As the high court has explained in construing the FOIA, “categorical decisions”
regarding disclosure of records “may be appropriate and individual circumstances disregarded
when a case fits into a genus in which the balance characteristically tips in one direction.”
(Reporters Committee, supra, 489 U.S. at p. 776, 109 S.Ct. 1468.) Regarding salary information of
public employees, for the reasons stated above, the balance characteristically tips in the direction
of disclosure. Thus, as to this information, case-by-case balancing under section 6254, subdivision
(c), is unnecessary.


The claim that disclosure of public employees' names linked to their salaries violates the state
constitutional right to privacy (Cal. Const., art. I, § 1) fails for similar reasons. **511  The state
constitutional right to privacy is not absolute; “it is subject to a balancing of interests.” “ ‘Invasion
of a privacy interest is not a violation of the state constitutional right to privacy if the invasion is
justified by a competing interest.’ [Citation.].” (Jacob B. v. County of Shasta (2007) 40 Cal.4th
948, 961, 56 Cal.Rptr.3d 477, 154 P.3d 1003.) For the reasons discussed above, I conclude that any
invasion of a public employee's privacy interest that would result from disclosure of the requested
information would be justified by the public's competing interest in knowing what the government
is up to and how the government is spending *355  public funds. 6  Thus, as to ***720  public
employees other than peace officers, I agree with the majority's holding that the names and salaries
of public employees earning $100,000 or more per year are not exempt from disclosure under the
CPRA.


6 In light of this conclusion, I need not decide whether public employees have a reasonable
expectation of privacy regarding their specific salaries.


II. THE NAMES AND SALARIES OF PEACE OFFICERS.


The Oakland Police Officers Association (Police Officers Association), which intervened in this
action, does not object to disclosure of the actual salary paid to each peace officer, so long as
the officers are identified only by job title. It does, however, object to disclosures that link the
actual salary paid to the officer's name. It asserts that the latter disclosure would violate Penal
Code section 832.7, subdivision (a), which provides in relevant part that “[p]eace officer ...
personnel records ... or information obtained from these records, are confidential and shall not be
disclosed” except as otherwise provided by statute. According to the Police Officers Association,
individually identifiable salary information constitutes either a confidential “personnel record[ ]”
or “information obtained from” personnel records within the meaning of Penal Code section 832.7,
subdivision (a), by virtue of Penal Code section 832.8. The latter defines the term “personnel
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records” in Penal Code section 832.7, subdivision (a), as “any file maintained under [a peace
officer's] name by his or her employing agency and containing records relating to any of the
following: [¶] (a) Personal data, including marital status, family members, educational and
employment history, home addresses, or similar information. [¶] (b) Medical history. [¶] (c)
Election of employee benefits. [¶] (d) Employee advancement, appraisal, or discipline. [¶] (e)
Complaints, or investigations of complaints, concerning an event or transaction in which he or
she participated, or which he or she perceived, and pertaining to the manner in which he or she
performed his or her duties. [¶] (f) Any other information the disclosure of which would constitute
an unwarranted invasion of personal privacy.” 7  (Pen.Code, § 832.8.)


7 Penal Code sections 832.7 and 832.8 establish a disclosure exception under the CPRA by
virtue of Government Code sections 6254, subdivision (k), and 6276.34. (See Copley Press,
Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.)


In making its argument, the Police Officers Association first emphasizes that an officer's actual
pay is based on the following information that is expressly included within the term “personnel
records” in Penal Code section 832.7: “educational and employment history” (id., § 832.8, subd.
(a)), and “[e]mployee advancement” and “appraisal” (id., § 832, subd. (d)). Because of this fact,
the Police Officers Association asserts, an officer's actual pay constitutes “information obtained”
from personnel records within the meaning *356  of Penal Code section 832.7. It also qualifies
independently as a confidential personnel record under Penal Code section 832.7, subdivision (a),
because it is, in the words of Penal Code section 832.8, “relat[ed] to” the information specified
elsewhere in the section. I agree with the majority's analysis and rejection of these arguments.
(Maj. opn., ante, 64 Cal.Rptr.3d at pp. 710–711, 711–712, 165 P.3d at pp. 502–503, 504–505.)


The Police Officers Association also argues that individualized salary information qualifies for
protection because it “constitutes ‘[p]ersonal data’ or ‘other similar information’ under ***721
Penal Code section 832.8 [, subdivision] (a).” It asserts that anything “unique to the **512
person ... qualif[ies]” as “[p]ersonal data” under Penal Code section 832.8, subdivision (a), and
that a particular officer's salary is unique because it depends on the officer's years of service,
performance, education and specialties.


Like the majority, I reject this argument. As the majority explains, because all of the information
specified in subdivisions (b) through (e) of Penal Code section 832.8 also is unique to the individual
officer, those subdivisions would be unnecessary were we to construe the term “[p]ersonal data” in
subdivision (a) to include everything that is unique to the person. (Maj. opn., ante, 64 Cal.Rptr.3d
at p. 709, 165 P.3d at p. 502.) Well-established canons of statutory construction preclude us
from interpreting statutory language so as to render other parts of the statute unnecessary.
(Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 274, 41 Cal.Rptr.2d 220,
895 P.2d 56.) As the majority also explains, that the Legislature expressly specified another
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form of compensation—“election of employee benefits”—in a separate subdivision of the statute
(Pen.Code, § 832.8, subd. (c)) counsels against adopting an interpretation of the term “[p]ersonal
data” in subdivision (a) that includes an officer's salary. (Maj. opn., ante, 64 Cal.Rptr.3d at pp.
709–710, 165 P.3d at pp. 502–503.) For these reasons, I agree that salary information does not
constitute “[p]ersonal data” within the meaning of section 832.8, subdivision (a). 8


8 Except as expressly noted above, I do not join the majority's analysis of this issue.


Amicus curiae Operating Engineers Local Union No. 3 argues that individualized salary
information regarding peace officers qualifies for protection under subdivision (f) of Penal Code
section 832.8, because disclosure of this information “would constitute an unwarranted invasion
of personal privacy.” I reject this argument because, as explained above in connection with
Government Code section 6254, subdivision (c), I do not believe that any invasion of privacy from
disclosure of the requested salary information would be unwarranted.


*357  Regarding the names of peace officers, as explained in my dissenting opinion in Commission
on Peace Officer Standards and Training v. Superior Court (Aug. 27, 2007, S134072) 42 Cal.4th
at pp. 278, 306, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis. opn. of
Chin, J.), I believe that peace officers' names are “[p]ersonal data” within the meaning of Penal
Code section 832.8, subdivision (a). Thus, I would hold that where, as here, a request is made for
disclosure of names linked to salary, officers' names may not be disclosed to the extent the source
of that information is a “file maintained under [the peace officer's] name by his or her employing
agency.” (Pen.Code, § 832.8.) Where, however, the request identifies officers by name and asks
for disclosure of their salaries, Penal Code section 832.7 does not preclude disclosure.


All Citations


42 Cal.4th 319, 165 P.3d 488, 64 Cal.Rptr.3d 693, 26 IER Cases 940, 35 Media L. Rep. 2590, 07
Cal. Daily Op. Serv. 10,097, 2007 Daily Journal D.A.R. 13,105


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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35 Cal.App.4th 112, 41 Cal.Rptr.2d 295


LISA A. JENSEN, Plaintiff and Appellant,
v.


BMW OF NORTH AMERICA, INC., Defendant and Appellant.


No. C018430.
Court of Appeal, Third District, California.


May 26, 1995.


SUMMARY


A woman who had leased a low-mileage 1988 automobile in 1989 sued the manufacturer for
willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) and the
Magnuson-Moss Warranty Act (15 U.S.C. § 2301 et seq.), alleging that the automobile was subject
to defendant's new car warranty, but that defendant refused to replace the vehicle or refund her
money when it could not repair defects in the braking system. The jury returned a verdict in favor
of plaintiff, awarded her damages, and also imposed a civil penalty against defendant. (Superior
Court of Placer County, No. S-2256, J. Richard Couzens, Judge.)


The Court of Appeal reversed the portion of the judgment denying plaintiff's request for expert
witness fees, remanded with directions to determine whether those fees were reasonably incurred,
and affirmed the judgment in all other respects. The court held that the trial court properly ruled
that the car was a “new motor vehicle” within the meaning of Civ. Code, § 1793.22, subd. (e)(2)
(“new motor vehicle” includes demonstrator or other motor vehicle sold with manufacturer's new
car warranty), and that it was entitled to the new car protections of the act. The words of the statute
are reasonably free from ambiguity, and cars sold with a balance remaining on the manufacturer's
new motor vehicle warranty are included within its definition of “new motor vehicle.” Plaintiff
had a cause of action against the manufacturer for willful violation of the act, since the automobile
was subject to defendant's new car warranty, even though, under Civ. Code, § 1795.5, an express
warranty made by the dealer of a used vehicle does not impose liability on a manufacturer, and
notwithstanding defendant's contention that there was no privity between it and plaintiff even if
the car were viewed as a new vehicle under the act. The court further held that there was no
instructional error, the special verdict form was sufficient, and there was sufficient evidence to
support the verdict. Moreover, the civil penalty under Civ. Code, § 1794, subd. (c), was not barred
by Code Civ. Proc., § 340, subd. (1) (one-year limitations period for action on statute for penalty).
Also, *113  the trial court did not err in ruling, on defendant's motion for a new trial, that references
during the trial by plaintiff and her counsel to the “Lemon Law” were not an abuse of its in limine
order excluding such references and that the alleged misconduct was insufficient to warrant a new
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trial. Finally, the court held that the trial court erred in denying plaintiff's expert witness fees under
Civ. Code, § 1794, subd. (d), on the ground that Code Civ. Proc., § 1033.5, does not provide for an
award of such fees. (Opinion by Brown, J., with Sims, Acting P. J., and Scotland, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Consumer and Borrower Protection Laws § 27--Consumer Warranty Act (Song-Beverly Act)--
Scope--What Constitutes “New Motor Vehicle”--Automobile Sold With Balance Remaining on
Manufacturer's New Motor Vehicle Warranty.
In an action by a woman who leased a low-mileage 1988 automobile in 1989 against the
manufacturer for willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, §
1790 et seq.), the trial court properly ruled that the car was a “new motor vehicle” within the
meaning of Civ. Code, § 1793.22, subd. (e)(2) (“new motor vehicle” includes demonstrator or
other motor vehicle sold with manufacturer's new car warranty), and that it was entitled to the
new car protections of the act. The words of the statute are reasonably free from ambiguity, and
cars sold with a balance remaining on the manufacturer's new motor vehicle warranty are included
within its definition of “new motor vehicle.” The legislative history of the statute indicates that the
plain meaning and the legislative intent are one and the same. Further, such interpretation of the
act's definition of “new motor vehicle” does not create a conflict either with the general definitions
of new and used vehicles in Veh. Code, §§ 430, 665, or with the definition of “consumer goods”
in Civ. Code, § 1791, subd. (a). The conclusion that Civ. Code, § 1793.22, includes cars sold with
a balance remaining on the new motor vehicle warranty is consistent with the act's purpose as a
remedial measure and with regulations interpreting the act to protect individuals to whom vehicles
are transferred during the duration of a written warranty (Cal. Code Regs., tit. 16, § 3396.1, subd.
(g)).


[Validity, construction, and effect of state motor vehicle warranty legislation (lemon law), note, 51
A.L.R.4th 872. See also 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 306 et seq.] *114


(2)
Consumer and Borrower Protection Laws § 28--Consumer Warranty Act (Song-Beverly Act)--
Express Warranties--Automobile Sold With Balance Remaining on Manufacturer's New Motor
Vehicle Warranty--Necessity for Privity Between Manufacturer and Purchaser--Sufficiency of
Evidence as to Warranty Coverage.
A woman who leased a low-mileage 1988 automobile in 1989 from an automobile dealer had
a cause of action against the manufacturer for willful violation of the Song-Beverly Consumer
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Warranty Act (Civ. Code, § 1790 et seq.), since the automobile was subject to defendant's new car
warranty, even though, under Civ. Code, § 1795.5, an express warranty made by the dealer of a used
vehicle does not impose liability on a manufacturer, and notwithstanding defendant's contention
that there was no privity between it and plaintiff even if the car were viewed as a new vehicle
under the act. The act applies to new motor vehicle manufacturers who make express warranties
(Civ. Code, §§ 1791.2, 1793.2); there is no privity requirement. Also, there was sufficient evidence
to support the jury's implied factual finding that plaintiff's vehicle was covered by defendant's
express written warranty. The leasing dealer told plaintiff that she would receive the 36,000-mile
warranty on top of the miles that were on the car, and a salesman gave her a copy of defendant's
warranty. Moreover, the word “warranty” appeared prominently on the dealer's repair orders, and
they contained no indication that the repairs on plaintiff's car were for purposes of good will. The
jury apparently rejected testimony that defendant provided plaintiff warranty repair as a gesture
of good will.


(3)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Instructions.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), there was no instructional error.
Although, in orally instructing the jury on the civil penalty provisions of the act and listing factors
the jury could consider in determining whether defendant's decision not to replace the vehicle or
refund the purchase price was based on a good faith and reasonable belief that the facts imposing
such an obligation to replace or refund were not present, the trial court inadvertently omitted one
of the factors contained in the written instruction, defendant suffered no prejudice from the court's
omission. Alerted to its possible mistake, the court immediately directed the jury to a specific page
in the written instructions, and it was presumed the jury followed the court's instruction to review
the civil penalty instruction carefully. Further, the trial court properly refused an *115  instruction
proffered by defendant concerning the warranty rights of lessees of used vehicles leased from
a dealer with the balance of a manufacturer's new car warranty, since the court ruled in limine
that plaintiff's car was entitled to new car protections of the act. Also, the trial court did not err
in refusing defendant's instruction on the burden of proof of breach of express warranty, since it
presented the “new motor vehicle” issue which had been resolved by the in limine ruling and since
defendant had waived its remaining complaints about the instruction given by a stipulation as to
the final set of instructions.


(4)
Appellate Review § 47--Presenting and Preserving Questions in Trial Court--Conduct of Counsel--
Use of Term “Lemon Law” in Describing Litigation Under Consumer Warranty Act (Song-Beverly
Act).
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In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
ruling, on defendant's motion for a new trial, that references during the trial by plaintiff and her
counsel to the “Lemon Law” were not an abuse of its in limine order excluding such references
and that the alleged misconduct was insufficient to warrant a new trial. Defendant did not object
at trial to the use of the term, and misconduct of counsel in argument may not be raised on appeal
absent a timely objection and request for admonition during trial unless the misconduct was too
serious to be cured. Although the trial court granted defendant's in limine motion regarding use
of the term during trial, the act is commonly referred to as the “Lemon Law.” Thus, the term is
not inflammatory and prejudicial when used interchangeably with the name of the act. Also, it
would not have been futile to object to the use of the term by plaintiff's attorney, since there was
no reason to conclude that a timely objection and admonition would have been ineffective to cure
whatever harm occurred.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Special Verdict Form:Trial § 112-- Special Verdict.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
rejecting, on defendant's motion for a new trial, defendant's challenge to the special verdict form
on the ground that it failed to submit for jury resolution the primary issue of defendant's liability
under the act. Defendant waived any objection to the special verdict form by failing to object
before the court discharged *116  the jury. In any event, the omission of a specific question on
whether defendant violated the act was not fatal to the validity of the verdict. The case went to trial
on causes of action involving violation of the act, and the court instructed the jury that it could
award various items of damage if, under the court's instructions, it found plaintiff was entitled to
a verdict against defendant. In this context, the words “if any” in the first question of the special
verdict form, which related to the total amount, “if any,” of actual damage suffered by plaintiff,
plainly indicated that the jury was free to find no damage if it found that defendant did not violate
the act. The jury's finding of $29,351 in damages presupposed defendant's failure to comply with
its statutory obligations. Moreover, the response “yes” to the second question, whether defendant
willfully failed to meet its obligations under the act, indicated that the jury concluded defendant
not only violated the act, but violated it willfully.


(6a, 6b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Period of Limitations--Civil Penalty.
In an action by the lessee of an automobile against the manufacturer for willful violation of
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the civil penalty under
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Civ. Code, § 1794, subd. (c), was not barred by Code Civ. Proc., § 340, subd. (1) (one-year
limitations period for action on statute for penalty). Since the penalty under Civ. Code, § 1794,
subd. (c), is discretionary, it is governed by the four-year limitations period of Com. Code, §
2725 (breach of warranty in sales contracts), which governs actions for damages under the act
generally. Code Civ. Proc., § 340, subd. (1), applies only where the penalty is mandatory. If the
one-year limitations period applied to discretionary penalties, a plaintiff would be placed in the
untenable position of being unable to determine the applicable statute of limitations until after trial,
when the court determined whether to allow up to double damages. The act includes an explicit
provision expressing the legislative intent that it supplement the provisions of the California
Uniform Commercial Code (Civ. Code, § 1790.3), and the specific limitations period for express
warranties is an exception to the general provision applicable to all actions on a statute. Moreover,
the damages and civil penalty provisions of the act are found in the same code section, and there
is no indication the Legislature intended that they be governed by different limitations periods.


(7)
Appellate Review § 34--Presenting and Preserving Questions in Trial Court--Affirmative
Defenses--Exception With Respect to *117  Legal Questions.
Ordinarily, an appellate court will not consider procedural defects or erroneous rulings in
connection with affirmative defenses where an objection could have been, but was not, presented
to the lower court by some appropriate method. However, there is an exception to the general rule
where the theory presented for the first time on appeal involves only a legal question determinable
from facts which not only are uncontroverted in the record, but which could not be altered by the
presentation of additional evidence. Application of the general rule is a matter left to the appellate
court's discretion.


(8a, 8b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Evidence.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), alleging that defendant refused
to replace the vehicle or refund her money when it could not repair a shimmy in the braking system,
there was sufficient evidence to support the verdict for plaintiff. Substantial evidence supported
the jury's implied finding that defendant's repairs were inadequate. Plaintiff testified that the brake
shimmy recurred after each of several attempted repairs, and defendant's evidence that repair
efforts eliminated the shimmy for a period of time did not necessarily mean that the shimmy was
fixed each time and recurred because of plaintiff's driving habits. Similarly, there was substantial
evidence to support the jury's rejection of defendant's defense of abusive driving habits. There was
direct evidence of plaintiff's good driving habits and defendant never told plaintiff that the brake
shimmy was the result of her driving style. Also, sufficient evidence supported the jury's express
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finding that defendant willfully violated the act. Defendant had no written policy on replacement
or repurchase of vehicles under the act. Defendant knew plaintiff's car could not be repaired, and,
rather than replacing it or giving a refund, it proposed a financially burdensome trade assistance
plan. There was no evidence that its reluctance to consider replacement or refund was based on the
belief that plaintiff's car was a used vehicle which did not fall under the act's new car provisions.


(9)
Appellate Review § 152--Scope of Review--Questions of Law and Fact-- Sufficiency of
Evidence--Consideration of Evidence.
On appeal, all conflicts in the evidence must be resolved in favor of the respondent, and all
legitimate and reasonable inferences indulged in to uphold the verdict if possible. The power of
the appellate court begins and ends with a determination whether there is any substantial evidence,
contradicted or uncontradicted, which will support the conclusion reached by the jury. When two
or more inferences can be reasonably deduced from the facts, the reviewing court is without power
to *118  substitute its deductions for those of the trial court. “Substantial evidence” is such relevant
evidence as a reasonable person might accept as adequate to support a conclusion. If the word
“substantial” means anything at all, it clearly implies that such evidence must be of ponderable
legal significance. The word cannot be deemed synonymous with “any” evidence. It must be
reasonable in nature, credible, and of solid value; it must actually be “substantial” proof of the
essentials which the law requires in a particular case. However, the testimony of a single witness,
even the party himself or herself, may be sufficient.


(10)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court erred in denying
plaintiff's expert witness fees under Civ. Code, § 1794, subd. (d), on the ground that Code Civ.
Proc., § 1033.5, does not provide for an award of such fees. Code Civ. Proc., § 1033.5, defines
items allowable as “costs” and expressly excludes fees of experts not ordered by the court except
when expressly authorized by law. Civ. Code, § 1794, subd. (d), permits the prevailing buyer to
recover both “costs” and “expenses.” The Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs,” and the legislative history of the statute
indicates that the Legislature exercised its power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs so as to permit the
recovery of expert witness fees by prevailing buyers under the act. Since the trial court denied
plaintiff's request for expert witness fees based on an erroneous legal determination, the case had
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to be remanded to permit the trial court to determine whether the amount of fees sought by plaintiff
were reasonably incurred in connection with the commencement and prosecution of the action.


COUNSEL
Kemnitzer, Dickinson, Anderson & Barron and Mark F. Anderson for Plaintiff and Appellant.
Taylor & Hodges and Berta Peterson-Smith as Amici Curiae on behalf of Plaintiff and Appellant.
Lewis, D'Amato, Brisbois & Bisgaard, Claudia J. Robinson and Henry D. Nanjo for Defendant
and Appellant. *119
Robert W. Beck and Kristine J. Exton as Amici Curiae on behalf of Defendant and Appellant.


BROWN, J.


Lisa A. Jensen sued BMW of North America, Inc., for willful violation of the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.) 1  and the Magnuson-Moss Warranty Act (15
U.S.C. § 2301 et seq.). She alleged the low-mileage 1988 BMW she leased in 1989 was subject to
the manufacturer's new car warranty, but BMW refused to replace the vehicle or refund her money
when it could not repair defects in the braking system.


1 All statutory references are to the Civil Code unless otherwise specified.


The jury returned a verdict in favor of Jensen and awarded her $29,351 in damages. It also
imposed a $58,702 civil penalty against BMW. The court denied BMW's motions for judgment
notwithstanding the verdict and for new trial. Plaintiff and defendant appeal.


The principal issue in BMW's appeal is whether Jensen's vehicle is a “new motor vehicle”
within the meaning of section 1793.22, subdivision (e)(2). BMW also argues the court committed
instructional error and supplied the jury with a defective special verdict form, Jensen's attorney
committed misconduct by referring to the “Lemon Law” in examination and argument, the civil
penalty authorized in section 1794, subdivision (c), is subject to a one-year limitations period, and
there is insufficient evidence to support the verdict and civil penalty.


In her appeal, Jensen contends section 1794, subdivision (d), authorizes an award of expert witness
fees in addition to costs. We agree and remand the case for further proceedings related to that
award. We affirm the judgment in all other respects.


Factual Background
In response to a newspaper ad for BMW demonstrators, Jensen leased a 1988 BMW 528e from
Stevens Creek BMW Motorsport in Santa Clara in January 1989. The odometer read 7,565 miles
at the time of the lease. The salesman told Jensen the car had been used as a demonstrator for the
dealership. He also said she would get the 36,000-mile warranty on top of the miles already on the
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car, and gave her the warranty booklet. The dealer wrote “factory demo” on the credit application.
*120


Unknown to Jensen, Stevens Creek BMW obtained the car at the Atlanta Auto Auction the month
before. It had been owned by the BMW Leasing Corporation and registered in New Jersey.


The brake problem surfaced a few weeks after Jensen took delivery of the car. She was traveling
between 55 and 60 miles per hour on a Bay Area freeway when the car in front of her braked
suddenly. Jensen hit her brakes, and the steering wheel began to shake. She felt like “the tires were
going to fall off the car.”


Jensen took the car to Stevens Creek BMW for repair on March 20, 1989. The dealership was
unable to locate the problem and made no repairs.


The brake shimmy recurred after Jensen moved to Auburn later in the spring of 1989. She took
the car to Roseville BMW for brake repairs on five occasions between July 1989 and January
1991. During that period, the dealership replaced brake system rotors, brake pads, and other brake
parts. The brake shimmy disappeared after each repair, but showed up intermittently after a few
thousand miles. At trial, Chris Hearty, the service manager for Roseville BMW, acknowledged he
was unable to solve the brake problem.


Jensen stopped driving the car in August 1991. She told Rolf Hanggi, BMW's district service
manager, she wanted her money back or a different car. Jensen met with BMW representatives
at Roseville BMW in October, November, and December 1991 to discuss the various options.
Roseville BMW loaned Jensen a model 325i on a temporary basis.


At the third and final meeting in December 1991, Jensen presented a letter requesting refund of
her original down payment, lease payments and other fees, or replacement of the car with credit
for the original down payment and lease payments. She preferred a refund, but Hearty and Hanggi
refused to discuss that option.


Instead, BMW promised to get Jensen another car under a trade assistance program. However,
BMW's proposed $2,000 contribution to trade assistance did not cover the payoff on Jensen's
528e. Jensen doubted she could qualify for the same lease due to recent changes in her financial
condition. Hanggi assured Jensen her creditworthiness was not an issue. Two days later Hanggi
said she failed to qualify for a lease on a 325i. He offered to change the brake pads and discs again,
and replace all four tires on the 528e. Jensen refused BMW's offer. Roseville BMW picked up the
loaner, and Jensen returned her car to storage. She filed suit against BMW in April 1992. *121
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At trial, BMW introduced evidence the brake shimmy was caused by Jensen's abusive driving style
and her failure to maintain the vehicle. However, no one told Jensen there was a problem with
her driving style or maintenance practices when she took her car to Roseville BMW for repair.
Jensen produced a BMW technical service bulletin, dated October 1990, which alerted dealers
about brake problems like those found in her car.


Discussion


I. The Song-Beverly Consumer Warranty Act
The Song-Beverly Consumer Warranty Act (the Act) represents the Legislature's response to the
increasing exploitation of express warranties in product advertising. (See Comments, Toward an
End to Consumer Frustration—Making the Song-Beverly Consumer Warranty Act Work (1974) 14
Santa Clara L.Rev. 575, 580.) If a manufacturer elects to provide an express warranty for consumer
goods such as motor vehicles, the Act protects buyers in a number of ways.


The warranty must set forth its terms in “readily understood language, which shall clearly identify
the party making such express warranties, ...” (§ 1793.1, subd. (a)(1).) The manufacturer is
required to maintain service and repair facilities in California. (§ 1793.2, subd. (a).) Moreover,
“[i]f the manufacturer or its representative in this state is unable to service or repair a new
motor vehicle, ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer ....” (§ 1793.2, subd. (d)(2).)


A buyer of consumer goods who is damaged by the manufacturer's failure to comply with the
Act may bring an action to recover damages. If the buyer proves the violation was willful, “... the
judgment may include, in addition to [damages], a civil penalty which shall not exceed two times
the amount of actual damages.” (§ 1794, subd. (c).)


II. BMW's Appeal


A. Jensen's BMW Was a “New Motor Vehicle.”
Section 1793.22, subdivision (e)(2), defines a “new motor vehicle” as “a new motor vehicle
which is used or bought for use primarily for personal, *122  family, or household purposes.
'New motor vehicle' includes the chassis, chassis cab, and that portion of a motor home devoted
to its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a 'demonstrator' or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
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A 'demonstrator' is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.” (Italics added.)


(1) At issue in BMW's appeal is the court's pretrial ruling Jensen's car came “within a new car
definition and [was] entitled to new car protections of the Song-Beverly Act.” Both parties and
the amici curiae assert the language of the statute is clear; they disagree on its meaning.


BMW maintains section 1793.22, subdivision (e)(2) clearly describes five categories of “new
motor vehicles” to include the chassis, chassis cab, the portion of a motor home devoted to
propulsion, a dealer-owned vehicle, and a demonstrator. It contends the phrase “or other motor
vehicle sold with a manufacturer's new car warranty” clarifies the word “demonstrator” and is
not intended as a separate category. BMW says the Legislature “could not have intended for
the language to mean the equivalent of 'every motor vehicle sold with ... any remainder of the
manufacturer's new car warranty,' as such an interpretation would be detrimental to the interests
of consumers.” (Italics in original.)


Jensen argues the plain language of the statute sets forth six categories of “new motor vehicles.”
She says the Legislature intended the phrase “other motor vehicle sold with a manufacturer's
new car warranty” as a “separate category of vehicle with no history of use by a manufacturer's
employee, as a daily rental car or as a demonstrator.”


The key to statutory interpretation is applying the seemingly plastic rules of construction in
proper sequence. (Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1238
[8 Cal.Rptr.2d 298].) First, we must examine the actual language of the statute, giving the words
their ordinary, everyday meaning. (Ibid.) If the words are reasonably free from ambiguity and
uncertainty, the language controls. (Id. at p. 1239; Wingfield v. Fielder (1972) 29 Cal.App.3d
209, 219 [105 Cal.Rptr. 619].) If the meaning of the words is not clear, we must take the second
step and refer to the legislative history. (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, at p.
1239.) *123  “The final step—and one which we believe should only be taken when the first two
steps have failed to reveal clear meaning—is to apply reason, practicality, and common sense to
the language at hand. If possible, the words should be interpreted to make them workable and
reasonable [citations], in accord with common sense and justice, and to avoid an absurd result
[citations].” (Id. at pp. 1239-1240.)


We conclude the words of section 1793.22 are reasonably free from ambiguity and cars sold with
a balance remaining on the manufacturer's new motor vehicle warranty are included within its
definition of “new motor vehicle.” The use of the word “or” in the statute indicates “demonstrator”
and “other motor vehicle” are intended as alternative or separate categories of “new motor vehicle”
if they are “sold with a manufacturer's new car warranty.” (White v. County of Sacramento (1982)
31 Cal.3d 676, 680 [183 Cal.Rptr. 520, 646 P.2d 191].) However, because the peculiar grammatical
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structure of this section makes BMW's argument at least superficially plausible, we also consider
the legislative history.


Having reviewed the amendments to former section 1793.2, documents relating to those legislative
proceedings, and the statutory scheme as a whole, we conclude the plain meaning and the
legislative intent are one and the same.


The 1982 amendment to former section 1793.2 was popularly known as the “Lemon Law.”
Specifically designed to deal with defective cars, the amendment applied the “repair and replace”
provisions of the Act to “new motor vehicles” bought for personal rather than commercial use.
(Stats. 1982, ch. 388, § 1, p. 1720.)


In 1987, the Legislature clarified the scope of former section 1793.2, subdivision (e)(4)(B), by
expressly including within the definition of “ 'New motor vehicle' ” a “dealer-owned vehicle
and a 'demonstrator' or other motor vehicle sold with a manufacturer's new car warranty”
except a motorcycle, a motorhome, or an unlicensed off-road vehicle. 2  The 1987 amendment
defines a demonstrator as “a vehicle assigned by a dealer for the purpose of demonstrating
qualities and characteristics common to vehicles of the same or similar model and type.” 3  The
1987 amendments also clarified the manufacturer's responsibility on resale of vehicles returned
under the Act, i.e., “lemons,” requiring the manufacturer to disclose the *124  nature of the
nonconformity, correct the nonconformity, and “warrant[] to the new buyer or lessee in writing
for a period of one year that the motor vehicle is free of that nonconformity.” (Stats. 1987, ch.
1280, § 2, pp. 4561-4562.)


2 Defective used cars are addressed by a separate section of the Act. (§ 1795.5.)


3 BMW notes the court in Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878,
885, footnote 6 [263 Cal.Rptr. 64], read the 1987 amendment as adding “dealer-owned
'demonstrator' vehicles and certain portions of motorhomes.”


In 1988, the Legislature added “the chassis, chassis cab, [and] that portion of a motorhome devoted
to its propulsion, ... ” to the list of new motor vehicles covered by the provisions of the Lemon
Law. (Stats. 1988, ch. 697, § 1, p. 2319.) Effective January 1, 1993, the definition was moved
without change to section 1793.22, subdivision (e)(2). (Stats. 1992, ch. 1232, § 7.)


In 1991, the Legislature closed another loophole by expanding the scope of California law to cover
vehicles returned under other states' Lemon Laws: “[N]o person shall sell, either at wholesale
or retail, lease, or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer
pursuant to paragraph (2) of subdivision (d) or a similar statute of any other state, unless the
nature of the nonconformity ... is clearly and conspicuously disclosed to the prospective buyer,
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lessee, or transferee, the nonconformity is corrected, and the manufacturer warrants to the new
buyer, lessee or transferee in writing for a period of one year that the motor vehicle is free of that
nonconformity.” (Stats. 1991, ch. 689, § 10, italics added.)


These amendments show the Legislature has systematically attempted to address warranty
problems unique to motor vehicles, including transferability and mobility. As this case
demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.


In support of its reading of section 1793.22, subdivision (e)(2), BMW quotes from the 1987
Department of Consumer Affairs, Enrolled Bill Report: “This bill includes within the protection of
the lemon law dealer-owned vehicles and 'demonstrator' vehicles sold with a manufacturer's new
car warranty.” (See Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 2057 (Sept.
25, 1987) p. 5.)


Without citing authority in support of the proposition, BMW also contends the absence of
legislative history means the Legislature did not intend to enact so sweeping an expansion in the
warranty protection available under the Act. It says “[i]t is inconceivable that the manufacturers
would have supported or remained neutral on the [1987] bill if the definition of 'new motor vehicle'
had been expanded in the manner found by the lower court here.”


We reject this contention. It is difficult enough to derive legislative intent from statements actually
made in documents associated with the legislative *125  process. As the court observed in
Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, “[The language of the statute] has been lobbied
for, lobbied against, studied, proposed, drafted, restudied, redrafted, voted on in committee,
amended, reamended, analyzed, reanalyzed, voted on by two houses of the Legislature, sent to a
conference committee, and, after perhaps more lobbying, debate and analysis, finally signed 'into
law' by the Governor. The same care and scrutiny does not befall the committee reports, caucus
analyses, authors' statements, legislative counsel digests and other documents which make up a
statute's 'legislative history.' ” (6 Cal.App.4th at p. 1238.) Given the nature of the process, we
conclude no inference of legislative intent may be drawn from the lack of legislative history on
this particular statutory provision.


Next, BMW argues the trial court's interpretation of the Act's definition of a “new motor vehicle”
creates an “untenable conflict” with the general definitions of new and used vehicles found in
Vehicle Code sections 430 and 665, 4  a result to be avoided in statutory construction. Whether a
specific statute supplants a general statute is a question of legislative intent. Absent an express
declaration, the legislative intent is evidenced by whether the two statutes deal with the same
subject matter. (People v. Hopkins (1978) 78 Cal.App.3d 316, 319 [142 Cal.Rptr. 572]; see, e.g.,
Gilbert v. Municipal Court (1977) 73 Cal.App.3d 723, 726-727 [140 Cal.Rptr. 897] [different
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legislative intent found where one statute addressed illicit drug use and the other addressed
dangerous driving].)


4 Former Vehicle Code section 430, cited by BMW, defined “new vehicle” as “a vehicle
constructed entirely from new parts that has never been sold and operated, or registered with
the department, or registered with the appropriate agency of authority, or sold and operated
upon the highways of any other state, District of Columbia, territory or possession of the
Untied States, or foreign state, province, or country....” The Legislature amended section
430 in 1994 to read: “A 'new vehicle' is a vehicle constructed entirely from new parts that
has never been the subject of a retail sale, or registered with the department, or registered
with the appropriate agency or authority of any other state, District of Columbia, territory or
possession of the United States, or foreign state, province, or country.”
Vehicle Code section 665 defines “used vehicle” as “a vehicle that has been sold, or has
been registered with the department, or has been sold and operated upon the highways, or
has been registered with the appropriate agency of authority, of any other state, District of
Columbia, territory or possession of the United States or foreign state, province or country,
or unregistered vehicles regularly used or operated as demonstrators in the sales work of a
dealer or unregistered vehicles regularly used or operated by a manufacturer in the sales or
distribution work of such manufacturer....”


The Vehicle Code definitions of new and used vehicles apply to the entire code, including
regulation of vehicle sales, registration, and operation. (Veh. Code, § 100.) The Act deals
with significantly different subject matter—consumer protection through enforcement of express
warranties. Accordingly, we find no inherent conflict given the different subject matter and
statutory purposes. *126


BMW also argues the trial court's construction of the section 1793.22 definition of “new motor
vehicles” to include used cars conflicts with the definition of “consumer goods” found in section
1791, subdivision (a). 5  The definition of “consumer goods” as “new products” dates back to 1971.
(Stats. 1971, ch. 1523, § 2, p. 3001.) The Legislature added the more specific definition of “new
motor vehicle” to former section 1793.2 in 1987. (Stats. 1987, ch. 1280, § 2, p. 4561.) Under well-
recognized rules of statutory construction, the more specific definition found in the current section
1793.22 governs the more general definition found in section 1791. (Natural Resources Defense
Council, Inc. v. Arcata Nat. Corp. (1976) 59 Cal.App.3d 959, 965 [131 Cal.Rptr. 172].)


5 Under that provision, “consumer goods” means “any new product or part thereof that is used,
bought, or leased for use primarily for personal, family, or household purposes, except for
clothing and consumables. 'Consumer goods' shall include new and used assistive devices
sold at retail.”
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Our conclusion section 1793.22 includes cars sold with a balance remaining on the new motor
vehicle warranty is consistent with the Act's purpose as a remedial measure. (Kwan v. Mercedes-
Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184 [28 Cal.Rptr.2d 371].) It is also
consistent with the Department of Consumer Affairs' regulations which interpret the Act to protect
“any individual to whom the vehicle is transferred during the duration of a written warranty.” (Cal.
Code Regs., tit. 16, § 3396.1, subd. (g).)


Addressing the final step in statutory construction which applies reason, practicality, and common
sense to the language in question (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6 Cal.App.4th
at p. 1239), BMW argues the Legislature could not have intended to grant protection to every
used car with a balance remaining on the new car warranty because of the economic impact on
consumers. Specifically BMW maintains “[t]he subsequent owner would have the benefit of all of
Song-Beverly's generous presumptions, without having undertaken the same risks as the purchaser
of a really new car. Further, while the subsequent purchaser (perhaps third or fourth in the line of
owners) will receive the benefit of these presumptions, the manufacturer will find it tremendously
more difficult to raise defenses under Song-Beverly—such as the defense that the owner used the
vehicle unreasonably—because it will be harder to trace multiple owners and determine their use
or abuse of the vehicle.” BMW contends the increased costs will result in higher car prices or the
shortening of warranties to the statutory minimum. It argues “[t]hese alternatives would inevitably
result in a manifest decline in trade and commerce in this state, creating great inconvenience *127
for consumers. It is impossible that the legislature intended this highly intractable result.” 6


6 Amici curiae in support of BMW cite lemon laws in Connecticut, New York, and Wyoming
which apply new vehicle protections to previously owned vehicles. Connecticut law covers
“any person to whom [a] motor vehicle is transferred during the duration of an express
warranty applicable to such motor vehicle.” (Conn. Gen. Stat. § 42-179, subd. (a)(1).) New
York recently amended its consumer warranty statutes to provide a right of action against
the manufacturer where the motor vehicle was “subject to a manufacturer's express warranty
at the time of original delivery and either (i) was purchased, leased or transferred in this
state within either the first eighteen thousand miles of operation or two years from the
date of original delivery, whichever is earlier, or (ii) is registered in this state.” (N.Y. Gen.
Bus. Law, § 198-a.) Wyoming's definition of a “consumer” includes any person “[t]o whom
a motor vehicle is transferred during the term of an express warranty applicable to the
motor vehicle.” (Wyo. Stat. § 40-17-101.) However, neither BMW nor its amici curiae
provide examples of consequences adverse to the manufacturers in states such as these where
consumer warranty law provides coverage for previously owned vehicles still subject to the
original manufacturer's warranty.


We acknowledge manufacturers such as BMW incur costs in honoring express warranties to
service and repair the cars they sell in this state. We also presume the decision to offer a warranty
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of a specified length involves weighing the benefit of increased sales against the cost of providing
service and repair for the effective duration of the warranty. It may be the equation factors in the
impact of resale during the warranty period. However, as noted by BMW, manufacturers are free to
change the terms of express warranties they offer. The Act merely reflects the Legislature's intent
to make car manufacturers live up to their express warranties, whatever the duration of coverage.


B. Jensen Had a Cause of Action Against BMW.
(2) Turning from the definition of “new motor vehicle,” BMW argues Jensen had no cause of action
against BMW because, pursuant to section 1795.5, an express warranty made by the dealer on a
used vehicle does not impose liability on a manufacturer. It argues there was no privity between
BMW and Jensen even if the car were viewed as a new vehicle under the Act. BMW maintains it
made no representations to Jensen that she was covered by the remainder of the new car warranty.
Jensen knew she was buying a used car “in spite of the fact that sales personnel of the leasing
dealer apparently represented to [her] that the unexpired portion of the manufacturer's original
limited warranty would be applicable to the vehicle.” We reject this argument for two reasons.


First, the Act applies to new motor vehicle manufacturers who make express warranties. (§§ 1791.2
and 1793.2.) There is no privity requirement. *128


Second, to the extent BMW's argument challenges the jury's implied factual finding that Jensen's
vehicle was covered by BMW's express written warranty, we conclude the record supports that
finding. The leasing dealer told Jensen she would receive the 36,000-mile warranty on top of the
miles that were on the car. The salesman gave her a copy of BMW's warranty. Moreover, the word
“Warranty” appeared prominently on Roseville BMW's repair orders. According to Hearty, the
service manager, the dealership typically noted occasions when repairs were made for purposes
of good will. No such notation appeared on the repair orders relating to Jensen's brakes. The jury
apparently rejected testimony BMW provided Jensen warranty repair as a gesture of good will.


C. There Was No Instructional Error.
(3) BMW argues the court erred in failing to read a portion of the civil penalty instruction and in
rejecting proposed instructions on the burden of proof and warranty rights of lessees of used cars.


The court orally gave the jury a lengthy instruction on civil penalty which listed factors the jury
could consider in determining whether BMW's decision “not to replace the vehicle or refund the
purchase price was based upon a good faith and reasonable belief that the facts imposing such
an obligation to replace or refund were not present in this case.” The court inadvertently omitted
one of the factors contained in the written instruction which read: “Whether BMW of North
America reasonably believed that the vehicle conformed to the applicable express warranty and
that there were no unresolved problems with the vehicle.” When the omission was called to the
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court's attention, it directed the jury to go over page 45 of the written instructions (which had been
provided to the jury), the 2d page of the civil penalty instruction.


We conclude BMW suffered no prejudice from the court's omission. Alerted to its possible mistake,
the court immediately directed the jury to a specific page in the written instructions. We presume
the jury followed the court's instruction to review the civil penalty instruction carefully. (See
People v. Harris (1994) 9 Cal.4th 407, 426 [37 Cal.Rptr.2d 200, 886 P.2d 1193].)


The court rejected an instruction proposed by BMW concerning the warranty rights of lessees of
used vehicles leased from a dealer with the balance of a manufacturer's new car warranty. BMW
argues the instruction “would have correctly informed the jury that a manufacturer cannot be held
liable under Song-Beverly unless it is first established that [the consumer] *129  had leased a new
motor vehicle.” (Italics in original.) Inasmuch as the court ruled in limine that Jensen's car was
“entitled to new car protections of the Song-Beverly Act,” we conclude the court properly refused
the proffered instruction.


We also reject the contention the court erred in refusing BMW's instruction on the burden of
proof of breach of express warranty and in giving “an overgeneralized and inaccurate instruction
substantially identical to that proposed by [Jensen].” 7  At the close of discussions on jury
instructions, BMW renewed its argument that Jensen's car was a used motor vehicle. Having stated
that objection and two other objections not relevant to this appeal, BMW stipulated that the final
set of instructions was given “with the mutual agreement of both sides as to what [was] given and
what [was] not given, ...” On appeal, BMW complains the burden of proof instruction read by the
court: (1) “failed to mention that [Jensen] must first prove by a preponderance of the evidence that
she was the lessee of a 'new motor vehicle' ”, (2) did not indicate Jensen was required to prove
BMW actually breached the express warranty before notifying the manufacturer of the breach;
and (3) failed to include the obvious requirement that any breach of warranty must have occurred
within the applicable warranty period.


7 The court instructed the jury: “In this action the plaintiff has the burden of establishing
by a preponderance of the evidence the following facts in order to prove a breach of
express warranty under the Song-Beverly Consumer Warranty Act: [¶] First, that plaintiff
leased a vehicle covered by the manufacturer's new car warranty. [¶] Second, that the
manufacturer gave the plaintiff an express written warranty, and the written warranty covered
the nonconformity plaintiff alleges existed in the vehicle. [¶] Third, that the plaintiff notified
the manufacturer that there was a breach of warranty. [¶] Fourth, that the manufacturer
directly or through their authorized dealers failed to conform the vehicle to the express
warranty after a reasonable number of attempts. [¶] And fifth, the nature and extent of
palintiff's damages.”
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As we stated, the court's in limine ruling resolved the legal question whether Jensen's car was a
“new motor vehicle” for purposes of the Act. The court properly refused an instruction which
presented that issue to the jury. BMW's stipulation waived its remaining complaints about the
burden of proof instruction. For these reasons, we conclude the court did not err in refusing BMW's
express warranty instruction.


D. References to the “Lemon Law” Did Not Constitute Misconduct.
(4) Before trial, the court granted BMW's motion to exclude reference to the term “Lemon Law”
or “lemon” in describing the litigation or Jensen's vehicle. However, Jensen used the term “Lemon
Law” in response to a question on direct examination. Her attorney used the term on three occasions
during cross-examination. He also referred to “Lemon Law” 11 times in closing argument. The
record includes no reference to Jensen's car being *130  a “lemon.” BMW did not object to the
use of the term “Lemon Law” by Jensen or her attorney.


BMW unsuccessfully raised the issue of attorney misconduct in its motion for new trial. The court
did not find the references to “Lemon Law” an abuse of its in limine order and decided the alleged
misconduct was insufficient to warrant a new trial. We conclude there was no error in this ruling
because BMW failed to object to the use of the term at trial. (Grimshaw v. Ford Motor Co. (1981)
119 Cal.App.3d 757, 798 [174 Cal.Rptr. 348].)


Misconduct of counsel in argument may not be raised on appeal absent a timely objection and
request for admonition during trial unless the misconduct was too serious to be cured. (Grimshaw
v. Ford Motor Co., supra, 119 Cal.App.3d at p. 797; 7 Witkin Cal. Procedure (3d ed. 1985) Trial,
§§ 207 and 209, pp. 209 and 211.) We decline BMW's invitation to excuse its failure to object.


First, although the court granted BMW's in limine motion regarding use of the term “Lemon Law”
during trial, the Act is commonly referred to as the “Lemon Law.” (See, e.g., Ibrahim v. Ford
Motor Co., supra, 214 Cal.App.3d 878, 882.) We are unpersuaded by the suggestion the term is
inflammatory and prejudicial when used interchangeably with the name of the Act.


Second, we reject BMW's assertion it would have been futile to object to the use of the term by
Jensen's attorney because the “proverbial bell had been rung.” On this record there is no reason
to conclude a timely objection and admonition would have been ineffective to cure whatever
harm occurred, and, more importantly, to prevent further reference to what BMW considered an
inflammatory term.


E. The Special Verdict Form Was Not Defective.
“In all cases the court may direct the jury to find a special verdict in writing, upon all, or any of
the issues, ...” (Code Civ. Proc., § 625.) “The special verdict must present the conclusions of fact
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as established by the evidence, and not the evidence to prove them; and those conclusions of fact
must be so presented as that nothing shall remain to the court but to draw from them conclusions
of law.” (Code Civ. Proc., § 624.)


In this case, the court gave the jury a special verdict form which asked three questions:


“1. What is the total amount, if any, of actual damage suffered by plaintiff, less any amount directly
attributable either to use by plaintiff prior to the discovery of the nonconformity or use by plaintiff
after the date of her effective revocation of acceptance of the vehicle? *131


. . . . . . . . . . .
“2. Do you find that defendant BMW of North America, Inc., willfully failed to meet its obligations
under the Song-Beverly Warranty Act? Yes -- No --


“3. If answer to question No. 2 is 'yes,' what amount do you award as a civil penalty (limited to a
maximum of two times the amount specified in answer No. 1): --”


(5) BMW challenged the special verdict form in its motion for new trial on the ground it failed
to submit for jury resolution the primary issue of BMW's liability under the Act. BMW argued
the special verdict should have included the question, “Did defendant violate the Song-Beverly
Warranty Act?” Counsel for BMW submitted a declaration stating he believed the court determined
that the verdict form would begin with that question. He also stated the court clerk typed the final
version of the special verdict form and neither counsel was given an opportunity to review it before
it was submitted to the jury.


The court rejected BMW's challenge on grounds the parties approved the special verdict form and
the form was not prejudicially defective. We conclude the court did not err in denying BMW's
motion.


Without considering the effect of the stipulation, BMW waived any objection to the special verdict
form by failing to object before the court discharged the jury. (Woodcock v. Fontana Scaffolding
& Equip. Co. (1968) 69 Cal.2d 452, 456, fn. 2 [72 Cal.Rptr. 217, 445 P.2d 881].) BMW's counsel
acknowledged he learned of the alleged defect in the special verdict form for the first time when
the verdict was read. His declaration does not explain the reason he did not object at that stage
in the proceedings—when the court could have corrected any defect in the form and sent the jury
back to complete its deliberations.


In any event, the omission of a specific question on whether BMW violated the Act is not fatal
to the validity of the verdict. The case went to trial on the first, second, and fifth causes of action
involving violation of the Act and its federal counterpart. The court instructed the jury it could
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award various items of damage “[i]f under the court's instructions, [it found] the plaintiff [was]
entitled to a verdict against the defendant, ...” In this context, the words “if any” in the first question
of the special verdict form plainly indicate the jury was free to find no damage if it found BMW
did not violate the Act. A finding of $29,351 in damages presupposes BMW's failure to comply
with its statutory obligations. Moreover, the response *132  “yes” to the second question indicates
the jury concluded BMW not only violated the Act, but violated it willfully. The special verdict
would have been ambiguous on the question of BMW's simple violation of the Act if the jury had
responded “no” to the second question.


F. The Civil Penalty Is Not Time Barred.
(6a) BMW argues the civil penalty under section 1794, subdivision (c), 8  is barred by Code of
Civil Procedure section 340, subdivision (1), which establishes a one-year limitations period for
“[a]n action upon a statute for a penalty or forfeiture, when the action is given to an individual, or
to an individual and the state, except when the statute imposing it prescribes a different limitation.”
An action for damages under the Act is governed by the four-year limitations period for breach
of warranty in sales contracts set forth in California Uniform Commercial Code section 2725. 9


(Krieger v. Nick Alexander Imports, Inc. (1991) 234 Cal.App.3d 205, 211 [285 Cal.Rptr. 717].)


8 Section 1794, subdivision (c), provides: “If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the amounts recovered under
subdivision (a), a civil penalty which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class action under Section 382 of the Code
of Civil Procedure or under Section 1781, or with respect to a claim based solely on a breach
of an implied warranty.”


9 California Uniform Commercial Code section 2725 reads in part: “(1) An action for breach
of any contract for sale must be commenced within four years after the cause of action
has accrued.... [¶] (2) A cause of action accrues when the breach occurs, regardless of the
aggrieved party's lack of knowledge of the breach. A breach of warranty occurs when tender
of delivery is made, except that where a warranty explicitly extends to future performance
of the goods and discovery of the breach must await the time of such performance the cause
of action accrues when the breach is or should have been discovered.”


BMW challenges the limitations period for the civil penalty provisions of the Act for the first time
on appeal, claiming the issue is a question of law involving uncontradicted facts. (7) Ordinarily,
an appellate court will not consider procedural defects or erroneous rulings in connection with
affirmative defenses “where an objection could have been, but was not, presented to the lower
court by some appropriate method.” (9 Witkin, Cal. Procedure, supra, Appeal, § 311, p. 321.)
As BMW notes, there is an exception to the general rule “where the theory presented for the
first time on appeal involves only a legal question determinable from facts which not only are
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uncontroverted in the record, but which could not be altered by the presentation of additional
evidence.” (Redevelopment Agency v. City of Berkeley (1978) 80 Cal.App.3d 158, 167 [143
Cal.Rptr. 633].) Application of the general rule is a matter left to the appellate court's discretion.
(Ibid.) *133


(6b) Here, there are conflicting inferences regarding the date the action accrued under the Act.
BMW claims Jensen discovered the breach of express warranty in mid-1990 when she wrote BMW
about the recurring brake problem. Jensen argues her right to a civil penalty accrued in December
1991 when BMW refused to provide reimbursement or replacement. We exercise our discretion
to address the limitations question because under either factual scenario, the civil penalty would
be available under the four-year limitations period found in California Uniform Commercial Code
section 2725 and barred by the one-year limitations period of Code of Civil Procedure section
340, subdivision (1).


We conclude the discretionary civil penalty under section 1794, subdivision (c), is governed by the
four-year limitations period of California Uniform Commercial Code section 2725. Code of Civil
Procedure section 340, subdivision (1), applies only where the penalty is mandatory. (Menefee v.
Ostawari (1991) 228 Cal.App.3d 239, 243 [278 Cal.Rptr. 805].) If the one-year limitations period
applied to discretionary penalties, a plaintiff would be placed in the untenable position of being
unable to determine the applicable statute of limitations until after trial, when the court determined
whether to allow up to double damages. (Holland v. Nelson (1970) 5 Cal.App.3d 308, 312 [85
Cal.Rptr. 117].) The key question is whether the penalty is mandatory or discretionary, not whether
the provisions awarding damages and imposing civil penalties are found in separate subdivisions
of the statute.


Our conclusion is consistent with the analysis of Krieger v. Nick Alexander Imports, Inc., supra,
234 Cal.App.3d 205. In that case, the court considered both the procedural and substantive
statutory scheme of the Act to determine whether to apply the four-year limitations period
of California Uniform Commercial Code section 2725 or the three-year limitations period for
statutory actions under Code of Civil Procedure section 338. (234 Cal.App.3d at pp. 213-214.) It
noted “[t]he Act includes an explicit provision expressing the legislative intent that it supplement
the provisions of the California Uniform Commercial Code: ...” (Id. at p. 214, citing § 1790.3. 10  )
The court also applied accepted rules of statutory construction to conclude the specific limitations
period for express warranties was an exception to the general provision applicable to all actions
on a statute. (Ibid.) *134


10 Section 1790.3 reads: “The provisions of this chapter shall not affect the rights and
obligations of parties determined by reference to the Commercial Code except that, where the
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provisions of the Commercial Code conflict with the rights guaranteed to buyers of consumer
goods under the provisions of this chapter, the provisions of this chapter shall prevail.”


Moreover, the damages and civil penalty provisions of the Act are found in the same code section.
There is no indication the Legislature intended that subdivisions (a) and (c) of section 1794 be
governed by different limitations periods. Such a construction might render the civil penalty
ineffective as a deterrent to deliberate violations (Kwan v. Mercedes-Benz of North America, supra,
23 Cal.App.4th at p. 184), where the manufacturer's efforts at repair extended beyond the one-
year limitations period.


G. There Is Substantial Evidence to Support the Verdict.
(8a) BMW argues there is insufficient evidence BMW violated the Act because: (1) BMW's repairs
were adequate, and (2) the brake problem was caused by Jensen's driving style, not a defect in the
vehicle. It also asserts there is insufficient evidence to support the jury finding BMW's violation
was willful. We consider each challenge in turn after reviewing the familiar principles which
govern our limited review of the jury's factual determinations.


(9) “[A]ll conflicts must be resolved in favor of the respondent, and all legitimate and reasonable
inferences indulged in to uphold the verdict if possible.... [T]he power of the appellate court
begins and ends with a determination ... whether there is any substantial evidence, contradicted
or uncontradicted, which will support the conclusion reached by the jury. When two or more
inferences can be reasonably deduced from the facts, the reviewing court is without power to
substitute its deductions for those of the trial court.” (Crawford v. Southern Pacific Co. (1935) 3
Cal.2d 427, 429 [45 P.2d 183].)


“Substantial evidence” is “ 'such relevant evidence as a reasonable [person] might accept as
adequate to support a conclusion.' ” (Estate of Teed (1952) 112 Cal.App.2d 638, 644 [247 P.2d
54].) “[I]f the word 'substantial' means anything at all, it clearly implies that such evidence must
be of ponderable legal significance. Obviously the word cannot be deemed synonymous with
'any' evidence. It must be reasonable in nature, credible, and of solid value; it must actually be
'substantial' proof of the essentials which the law requires in a particular case.” (Ibid.) However,
the testimony of a single witness, even the party herself, may be sufficient. (In re Marriage of Mix
(1975) 14 Cal.3d 604, 614 [122 Cal.Rptr. 79, 536 P.2d 479].)


(8b) The Act requires a manufacturer who gives an express warranty on a new motor vehicle to
service or repair that vehicle to conform to the express warranty. If the manufacturer is unable
to do so after a reasonable number of attempts, the buyer may seek replacement or restitution. (§
1793.2, subd. (d)(2).) The court instructed the jury Jensen had the burden *135  of establishing
“[t]hat the manufacturer directly or through their [sic] authorized dealers failed to conform the
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vehicle to the express warranty after a reasonable number of attempts.” We conclude substantial
evidence supports the jury's implied finding BMW's repairs were inadequate.


Jensen testified the brake shimmy recurred after each attempted repair. Roseville BMW's service
manager stated he test-drove Jensen's car after the last completed repair and it did not exhibit a
brake shimmy. However, he acknowledged the problem could have redeveloped between visits to
his shop. He testified he was unable to solve the brake shimmy problem for Jensen.


BMW issued a technical bulletin in October 1990 which alerted dealerships about a brake shimmy
in the 528e model. A Roseville BMW service writer and Hanggi test-drove the car and confirmed
the shimmy. In addition, BMW's technical specialist drove the 528e in late 1991 when Roseville
BMW was attempting repairs and again after the litigation commenced. He experienced a slight
intermittent vibration on both occasions. Jensen's expert tested the car in August 1992 and
described the vibration as “rather severe.”


BMW's evidence that repair efforts eliminated the brake shimmy for a period of time does not
lead necessarily to a conclusion the shimmy was fixed each time and recurred because of Jensen's
driving habits. On this record, the jury could reasonably infer Roseville BMW's replacement of the
rotors, pads, and other brake parts provided temporary relief from the shimmy but never resolved
a fundamental defect in the braking system. We may not second-guess the jury's inference.


The Act is inapplicable to “any defect or nonconformity in consumer goods caused by the
unauthorized or unreasonable use of the goods following sale.” (§ 1794.3.) The court instructed
the jury Jensen could not recover damages for breach of warranty if it found that “whatever injury
or damage the plaintiff suffered in this case resulted solely from [Jensen's] improper use of the
goods involved, ...” BMW argues Jensen failed to rebut evidence her abusive driving style caused
the brake problem. We conclude there is substantial evidence to support the jury's rejection of
BMW's defense.


Direct evidence of Jensen's driving habits came from two sources—Jensen and her expert witness,
Tom Stark. Both testified Jensen did not ride her brakes. Jensen explained that her father taught
her to drive high-performance cars and emphasized the danger of riding the brakes. Stark testified
his examination of the brake rotors showed no hot spots to indicate overheating. *136


Perhaps more significant is the fact that prior to this litigation, no one at BMW or Roseville BMW's
service department ever told Jensen the brake shimmy was the result of her driving style and failure
to maintain the car. Nor does Roseville BMW's service file include any language to suggest BMW
believed Jensen responsible for the brake problem. On this record, a reasonable jury could find
Jensen was not an abusive driver and no one at BMW or Roseville BMW's repair department
seriously entertained that idea at the time.
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Under section 1794, subdivision (c), the court may impose a civil penalty up to two times the
amount of actual damages if the buyer proves the manufacturer's failure to comply was willful.
The penalty is important “as a deterrent to deliberate violations. Without such a provision, a
seller or manufacturer who knew the consumer was entitled to a refund or replacement might
nevertheless be tempted to refuse compliance in the hope the consumer would not persist, secure
in the knowledge its liability was limited to refund or replacement.” (Kwan v. Mercedes-Benz of
North America, Inc., supra, 23 Cal.App.4th at p. 184.)


A violation is “not willful if the defendant's failure to replace or refund was the result of a good
faith and reasonable belief the facts imposing the statutory obligation were not present.” (Kwan
v. Mercedes-Benz of North America, Inc., supra, 23 Cal.App.4th at p. 185.) Among the factors
to be considered by the jury are whether: (1) the manufacturer knew the vehicle had not been
repaired within a reasonable period or after a reasonable number of attempts, and (2) whether the
manufacturer had a written policy on the requirement to repair or replace. (Id. at pp. 185-186.)
BMW maintains Jensen failed to sustain her burden of proving willfulness. We conclude there is
sufficient evidence to support the jury's express finding BMW willfully violated the Act.


We have already cited evidence to show BMW knew Jensen's car had not been repaired after six
attempts over a period of nearly three years. 11  In December 1991, Jensen presented BMW with
the option of replacing the car, with credit for the original down payment and lease payments, or
refunding the down payment, lease payments, and fees. BMW refused to discuss the refund option.
BMW acknowledged it did not have a written policy on replacement or repurchase of vehicles
under the Act.


11 See pages 134-135, ante.


Instead, BMW proposed a trade assistance plan under which Jensen would lease a new 325i at a
cost of several thousand dollars more than the value of the car. As the trial court aptly observed
when denying BMW's motion for *137  new trial, “I think that those are the kind of things that the
jury could react to. And once finding the car defective they, in fact—they, BMW, did not respond
in a straightforward manner to really assist in a trade, but attempted to talk her into a financial
scheme that was, in fact, extremely onerous.”


Contrary to BMW's argument on appeal, there is no evidence its reluctance to consider replacement
or refund was based on the belief “this was a used vehicle which did not fall under Song-Beverly's
new car provisions.” As we noted, each repair order was stamped with the word, “Warranty.” If
the car was covered by BMW's express warranty for purposes of repair, a jury could infer it was
covered by the express warranty for purposes of refund or replacement.
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III. Jensen's Appeal
(10) The sole issue in Jensen's appeal is whether she is entitled to expert witness fees under section
1794, subdivision (d), which reads in part: “If the buyer prevails in an action under this section, the
buyer shall be allowed by the court to recover as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney's fees ....” (Italics added.)


Following trial, Jensen submitted a cost bill which included expert witness fees in the amount
of $2,527. The court denied expert witness fees on the ground Code of Civil Procedure section
1033.5 does not provide for an award of such fees. 12  We independently review the trial court's
interpretation of section 1794, subdivision (d) (9 Witkin, Cal. Procedure, supra, Appeal, §§ 241
and 242, pp. 246-247), and conclude the court erred in denying Jensen's expert witness fees.


12 We grant Jensen's request that we take judicial notice of the court's order awarding fees,
costs, and prejudgment interest filed on May 23, 1994. (Evid. Code, § 452, subd. (d).)


Code of Civil Procedure section 1033.5 defines items allowable as “costs.” The statute expressly
excludes “[f]ees of experts not ordered by the court” “except when expressly authorized by
law.” (Code Civ. Proc., § 1033.5, subd. (b)(1), italics added.)


Section 1794, subdivision (d), permits the prevailing buyer to recover both “costs” and “expenses.”
Examining the language of the statute (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6
Cal.App.4th at p. 1238), it is clear the Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs.” However, because the scope of the
term “expenses” is uncertain, we turn to legislative history for clues about the Legislature's intent.
(Ibid.) *138


The Legislature added the “costs and expenses” language to section 1794 in 1978. (Stats. 1978,
ch. 991, § 10, p. 3065.) An analysis by the Assembly Committee on Labor, Employment, and
Consumer Affairs states: “Indigent consumers are often discouraged from seeking legal redress
due to court costs. The addition of awards of 'costs and expenses' by the court to the consumer to
cover such out-of-pocket expenses as filing fees, expert witness fees, marshall's fees, etc., should
open the litigation process to everyone.” (Assem. Com. on Labor, Employment & Consumer
Affairs, Analysis of Assem. Bill No. 3374 (May 24, 1978) p. 2.)


In Ripley v. Pappadopoulos (1994) 23 Cal.App.4th 1616 [28 Cal.Rptr.2d 878], we stated that the
“Legislature has reserved to itself the power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs and such fees may not
otherwise be recovered in a cost award.” (Id. at p. 1625.) In this case, the Legislature amended
section 1794 to provide for the recovery of “costs and expenses.” The legislative history indicates
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the Legislature exercised its power to permit the recovery of expert witness fees by prevailing
buyers under the Act and within the meaning of Ripley.


The trial court denied Jensen's request for expert witness fees based on the legal determination
those fees were barred by Code of Civil Procedure section 1033.5. For this reason, we remand the
case to permit the court to determine whether the amount of fees sought by Jensen were “reasonably
incurred by the buyer in connection with the commencement and prosecution of [this] action.” (§
1794, subd. (d).)


Disposition
The portion of the judgment denying Jensen's request for expert witness fees is reversed and
remanded with directions to determine whether those fees were reasonably incurred. The judgment
is affirmed in all other respects. Jensen shall recover costs and attorney fees on appeal.


Sims, Acting P. J., and Scotland, J., concurred.
A petition for a rehearing was denied June 22, 1995, and the opinion was modified to read as
printed above. The petition of appellant BMW of North America, Inc., for review by the Supreme
Court was denied September 21, 1995.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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118 Cal.App.4th 1235
Court of Appeal, Second District, Division 4, California.


Azubueze JIAGBOGU, Plaintiff and Respondent,
v.


MERCEDES–BENZ USA, Defendant and Appellant.


No. B163974.
|


May 24, 2004.


Synopsis
Background: New car buyer filed breach of warranty action against manufacturer under Song–
Beverly Consumer Warranty Act (Act), for replacement or refund following numerous failed
attempts to repair. The Superior Court of Los Angeles County, No. BC254905, Soussan G.
Bruguera, J., entered monetary judgment for buyer on jury verdict.


Holdings: The Court of Appeal, Epstein, Acting P.J., held that:


[1] buyer's request for refund or replacement of car did not amount to a rescission, and


[2] manufacturer was not entitled to equitable offset for buyer's use of the car.


Affirmed.


West Headnotes (5)


[1] Antitrust and Trade Regulation Enforceability of contracts;  rescission
Sales Acts constituting rescission
Car buyer's request to manufacturer for refund or replacement of defective new car did
not amount to a rescission; Song–Beverly Consumer Warranty Act (Act) provision does
not refer to rescission or any portion of the Commercial Code that discusses rescission,
does not parallel the Commercial Code, provides different and more extensive consumer
protections, and buyer did not invoke rescission, or any of the common law doctrines or
Commercial Code provisions relating to that remedy. West's Ann.Cal.Civ.Code § 1793.2.
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See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 307.


9 Cases that cite this headnote


[2] Antitrust and Trade Regulation Measure and amount
Car manufacturer was not entitled to equitable offset for buyer's use of the car after
making buyback request following numerous failed attempts to repair defects; Song–
Beverly Consumer Warranty Act (Act) provides for an offset only where the buyer uses
a nonconforming vehicle before the vehicle is first delivered to the manufacturer for
correction of the nonconformity. West's Ann.Cal.Civ.Code § 1793.2(d)(2)(C).


16 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act (Act) is intended to protect consumers and
should be construed in keeping with that goal; interpretations that would significantly
vitiate a manufacturer's incentive to comply with the Act should be avoided. West's
Ann.Cal.Civ.Code § 1790-1795.7.


7 Cases that cite this headnote


[4] Equity Equity follows the law
Principles of equity may not be used to avoid a statutory mandate.


5 Cases that cite this headnote


[5] Antitrust and Trade Regulation Instructions
Antitrust and Trade Regulation Presumptions, inferences, and burden of proof
In new car buyer's action against manufacturer under Song–Beverly Consumer Warranty
Act (Act) for failure to replace defective car, or make refund, trial court properly refused
manufacturer's request for instruction on statutory presumption as to a reasonable number
of repair attempts; none of the situations underlying the presumption applied, buyer made
no attempt to invoke the benefits of the presumption, and manufacturer could not invoke
it for its own presumed burden of proof benefit. West's Ann.Cal.Civ.Code § 1793.22(b).


21 Cases that cite this headnote
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**680  *1238  Bannan, Green, Frank & Terzian, Ronald F. Frank, Jemal K. Yarbrough, Los
Angeles, and Peter S. Sessions for Defendant and Appellant.


Norman Taylor & Associates and René Korper, Glendale, for Plaintiff and Respondent.


Opinion


EPSTEIN, Acting P.J.


Defendant Mercedes–Benz USA, Inc. (MBUSA) appeals from a judgment in favor of plaintiff
Azubueze Jiagbogu in an action for breach of express and implied warranties under the Song–
Beverly Consumer Warranty Act (Act) ( Civ.Code, §§ 1790–1795.7). (All further statutory
references are to the Civil Code unless otherwise specified.) MBUSA argues the trial court erred
by not instructing on waiver of right to rescind, on statutory offsets for postrescission use of a
product, on the presumption under section 1793.22, subdivision (b), and on other matters. MBUSA
also argues the trial court should have awarded it an equitable offset for Jiagbogu's use of his
Mercedes–Benz car after he requested a replacement or refund from MBUSA.


We hold that the right of a vehicle buyer under the Song–Beverly Consumer Warranty Act to
compel a manufacturer to reimburse the purchase price or replace the vehicle is distinct from a
rescission; that the manufacturer is not entitled to an offset for use of the vehicle except where that
remedy is authorized by the statute; and that the trial court should not instruct on the presumption
that the manufacturer has had an adequate opportunity to correct defects in the vehicle where the
conditions for claiming the presumption are not shown by the evidence, and the buyer does not
assert it. Finding no error, we affirm.


FACTUAL AND PROCEDURAL SUMMARY


In late July 1998, Jiagbogu purchased a new, top-of-the-line Mercedes–Benz S600 for $144,676
in cash. The car had a four–year/50,000–mile *1239  manufacturer's warranty. During the first
week after the sale, the vehicle demonstrated hesitation and lack of power during acceleration.
Jiagbogu notified the selling dealership of the problem. A month later, with 1,020 miles on the car's
odometer, he brought the car to the selling dealership for repairs, complaining of the acceleration
problem and the trunk failing to open properly by remote control. The dealership replaced the
catalytic converters.
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For the next year, Jiagbogu experienced no acceleration problems but sought repair of trunk
and glove compartment malfunctions. In September 1999, with 9,464 miles on the odometer, he
took the car to another dealership closer to where he lived, complaining of lack of power during
acceleration. The dealership test-drove the car and found no problem with acceleration, but found
and fixed other problems. In April 2000, at 19,890 miles, Jiagbogu returned to the same dealership,
claiming the same acceleration problem, which the dealership again did not find.


In July and August 2000, Jiagbogu brought the car in three times for hesitation problems and an
episode when the car refused to move in the normal drive gear. He also complained that the trunk,
doors, and heating system did not work properly. The dealership found various fault codes stored in
the car's computer, indicating engine and transmission trouble. It replaced the right engine control
module once, the transmission control unit twice, and the gear recognition switch three times,
and made other repairs. In November 2000, Jiagbogu brought the car in again for acceleration
problems. Its computer **681  showed a fault code, and the dealership made various repairs or
replacements. In March 2001, Jiagbogu twice returned to the dealership complaining of lack of
power, and the dealership found another fault code and made additional repairs.


In April 2001, at just over 40,000 miles on the odometer, Jiagbogu twice contacted MBUSA and
requested replacement or buyback of his car. The company's representative refused, and instead
offered further repair attempts. Jiagbogu, frustrated with the earlier record of repair attempts,
rejected the offer.


In July 2001, at around 50,000 miles, Jiagbogu sued MBUSA and the selling dealership for breach
of express and implied warranties under the Act. He continued to drive the car for roughly 25,000
additional miles between filing of suit and trial, which began in September 2002. During trial,
Jiagbogu stipulated to dismissal of the selling dealership as a defendant. In its special verdict, the
jury found MBUSA liable to Jiagbogu for $144,676 in damages under the Act. The jury made
most of its findings of elements of the Act by votes of nine to three. The jury found by a vote of 10
to two that MBUSA willfully refused to replace Jiagbogu's car or to refund the purchase price, but
*1240  it assessed no civil penalty against MBUSA. The trial court awarded Jiagbogu $144,676
plus postjudgment interest, prejudgment interest from May 11, 2001, costs, and attorney's fees.


MBUSA moved for new trial and for judgment notwithstanding the verdict. These motions were
denied. MBUSA paid $113,441 in partial satisfaction of the judgment and $62,000 for costs and
attorney's fees. It filed this timely appeal.


DISCUSSION
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I


MBUSA argues the trial court should have instructed the jury that Jiagbogu's continued use of the
car after he requested replacement or restitution could have waived his right to rescind. In a related
argument, MBUSA claims the court should have instructed that Jiagbogu's use of the car after his
buyback request entitled MBUSA to an offset against Jiagbogu's damages under section 1692.


Under the Act, a buyer who discovers a nonconformity in a manufacturer's goods “shall deliver”
the nonconforming goods to a repair facility maintained by the manufacturer within the state. (§
1793.2, subd. (c).) If the nonconforming product is a new motor vehicle and the manufacturer
is unable to service or repair the vehicle to conform to applicable express warranties after a
reasonable number of attempts, “the manufacturer shall either promptly replace the new motor
vehicle ... or promptly make restitution to the buyer.” (§ 1793.2, subd. (d)(2).) The buyer may elect
restitution in lieu of replacement. (§ 1793.2, subd. (d)(2).)


[1]  MBUSA contends that Jiagbogu's request for restitution amounted to a rescission. But section
1793.2 does not refer to rescission or any portion of the Commercial Code that discusses rescission.
The Act does not parallel the Commercial Code; it provides different and more extensive consumer
protections. (Krotin v. Porsche Cars North America, Inc. (1995) 38 Cal.App.4th 294, 301, 45
Cal.Rptr.2d 10 (Krotin ).) Jiagbogu did not invoke rescission, or any of the common law doctrines
or Commercial Code provisions relating to that remedy. It would not matter if he had referred
to rescission in his buyback request, as long as he sought a remedy only under the Act, which
contains no provision requiring formal rescission to obtain relief. (See Krotin, at pp. 300, 302,
45 Cal.Rptr.2d 10.) MBUSA acknowledges in **682  its brief that Jiagbogu requested refund or
replacement. That comports with a claim under the Act, not with a traditional cause of action for
rescission.


*1241  MBUSA cites Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878, 263 Cal.Rptr. 64
(Ibrahim ), for its argument that continued use after a request for buyback can constitute waiver
of the right to rescind. In Ibrahim, the plaintiff filed a verified complaint for rescission, restitution
and damages, breach of express and implied warranties, fraud, and negligent misrepresentation
under the Act, the California Uniform Commercial Code (UCC), and a federal consumer
protection statute. (Ibrahim, at pp. 883–884, 263 Cal.Rptr. 64.) In considering whether continued
use waived the right to revoke acceptance under the UCC, the Ibrahim court discussed the
nationwide consensus that “reasonable continued use of motorized vehicles does not, as a matter
of law, prevent the buyer from asserting rescission (or its U.Com.Code equivalent, revocation of
acceptance).” (Id. at p. 897, 263 Cal.Rptr. 64.) As part of this consensus, the court explained that
a seller is entitled to a setoff for the buyer's use after revocation of acceptance. The court held
that “[n]othing in the language of either the [UCC] or [the Act] suggests that abrogation of the
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common law principles relating to continued use and waiver of a buyer's right to rescind was
intended.... The legal principles governing continued use ... are thus still applicable.” (Id. at p.
898, 263 Cal.Rptr. 64.)


Ibrahim did not hold that waiver of the right to rescind applies to actions brought solely under the
Act. Nor did it rule that any analogous common law principle applies to or limits the Act. Rather,
the court held that the Act did not abrogate common law principles applying to causes of action
brought under the UCC. By including a cause of action for rescission and invoking the UCC in
her complaint, Ms. Ibrahim invoked the common law doctrines of waiver of right to rescind and
seller's offset for buyer's use after revocation of acceptance. (Ibrahim, supra, 214 Cal.App.3d at
pp. 883–884, 263 Cal.Rptr. 64.) Jiagbogu, who filed claims only under the Act, did not.


MBUSA contends that regardless of the language in the Act, section 1793.2 describes a rescission
that should be subject to common law and UCC rules for rescission. In practice, a consumer usually
will have to request replacement or restitution under the Act, since most manufacturers do not offer
these options voluntarily. (Krotin, supra, 38 Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.) MBUSA
argues that a buyback request is “the very definition of rescission.” But as we have seen, the Act is
designed to give broader protection to consumers than the common law or UCC provide. (Krotin,
at p. 301, 45 Cal.Rptr.2d 10.) Had the Legislature intended this more protective statute to be limited
by traditional doctrines, or the remedies provided in section 1793.2, subdivision (d) to be treated
as a rescission under common law, it surely would have used language to that effect. We may not
rewrite the section to conform to that unexpressed, supposed intent. (See Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 993, 73 Cal.Rptr.2d 682, 953 P.2d 858; People v. Garcia
(1999) 21 Cal.4th 1, 7, 87 Cal.Rptr.2d 114, 980 P.2d 829.)


*1242  The same reasoning applies to MBUSA's related argument that the trial court should have
instructed the jury that Jiagbogu's use of the car after his request for a buyback could be considered
as a postrescission offset against his damages. This argument also hinges upon MBUSA's claim
that the buyback amounts to a rescission. MBUSA points to section 1692 regarding contract
rescission and offsets. But as we have seen, the Act does not **683  characterize replacement or
buyback under section 1793.2, subdivision (d) as a rescission, nor does it refer to section 1692 in
any way. Instead, it protects consumers more extensively than the common law or UCC. MBUSA's
lengthy overview of rescission and offsets under the common law of California and other states is
thus irrelevant, and its arguments about waiver of rescission and statutory offsets under Ibrahim
are inapplicable. (See Ibrahim, supra, 214 Cal.App.3d at pp. 883–884, 897–898, 263 Cal.Rptr. 64.)


Since we reject MBUSA's basic argument that a request for replacement or refund under the Act
constitutes rescission, we find no error in the trial court's refusal to instruct on waiver of right to
rescind or on statutory offsets for postrescission use.
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II


[2]  Along with its arguments based on rescission, MBUSA argues the trial court erred by not
exercising its equity powers to grant MBUSA an offset for Jiagbogu's use of the car after his
buyback request.


The Act does not affect rights and obligations under the Commercial Code, except that where
provisions conflict, the Act prevails over the Commercial Code. (§ 1790.3.) Commercial Code
section 1103 provides that in general, “principles of law and equity ... shall supplement [the
Commercial Code's] provisions.” MBUSA could be entitled to an equitable offset only if the offset
does not conflict with provisions of the Act.


The Act does not address “post-rescission” offsets of the sort to which MBUSA claims to be
entitled. But it does specifically provide for an offset in one situation: where the buyer uses a
nonconforming vehicle before the vehicle is first delivered to the manufacturer for correction of the
nonconformity. Section 1793.2, subdivision (d)(2)(C) provides, “When the manufacturer replaces
the new motor vehicle ..., the buyer shall only be liable to pay the manufacturer an amount directly
attributable to [the buyer's use before first delivery for correction]. When restitution is made ...,
the amount to be paid by the manufacturer to the buyer may be reduced by the manufacturer
by that amount directly attributable to [the buyer's use before first delivery for correction].”
The subdivision then sets out a formula for calculating the offset for use before first delivery.
This situation does not fit *1243  the case before us, where the buyer used the vehicle after the
manufacturer refused to replace it or buy it back.


Nevertheless, MBUSA argues, while the Act does not expressly authorize the sort of offset it seeks,
neither does it forbid it, and barring such relief would produce unfair and absurd results. This is
because, without the offset, a buyer such as Jiagbogu would receive an unfair windfall. MBUSA
points out that section 1793.2, subdivision (d)(2)(C) provides that a buyer shall only be liable for
an offset for pre-first-delivery use when the manufacturer replaces the car, but the word “only”
does not appear in the restitution provision of the statute. It reasons that, “Had the Legislature
intended to restrict any other set-off in the case of a refund, it would have repeated the word ‘only’
along with the 42 other words it repeated” from the preceding sentence applying to replacements.


In this argument, MBUSA concedes that the clause applying to replacements does not allow an
offset except the pre-first-delivery situation it describes. Thus, cases of replacement are subject
to the incongruity MBUSA is complaining about, while cases of restitution are not. Nor would
manufacturers be able to protect **684  themselves from this incongruity, since the buyer alone
decides whether to elect replacement or restitution. (§ 1793.2, subd. (d)(2).) To read the provisions
of subdivision (d)(2)(C) as MBUSA urges would indeed lead to absurd results.
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Nor is there any need to read them that way. Though the term “only” in subdivision (d)(2)(C)
indicates a legislative intent to restrict the specified offset in cases of replacement, the omission
of that term in the restitution provision does not demonstrate an intent to allow it in other cases.
The two provisions are not exactly parallel, and there is a more straightforward reason for the
difference between them. The replacement provision sets a strict limit on what the buyer must pay
the manufacturer. The restitution provision gives the manufacturer the option of deducting costs
attributable to pre-first-delivery use where the manufacturer is required to make payment to the
buyer. In effect, it tells the manufacturer that it may, but need not, deduct the pre-delivery-use
offset. Both the replacement and restitution provisions are designed to cap the amount to be paid
or deducted, while allowing manufacturers to forgive or ignore the pre-delivery-use offset.


Section 1793.2, subdivision (d)(2)(C), and (d)(2)(A) and (B) to which it refers, comprehensively
address replacement and restitution; specified predelivery offset; sales and use taxes; license,
registration, or other fees; repair, towing, and rental costs; and other incidental damages. None
contains any language authorizing an offset in any situation other than the one specified. This
omission of other offsets from a set of provisions that thoroughly cover other *1244  relevant
costs indicates legislative intent to exclude such offsets. (See Gikas v. Zolin (1993) 6 Cal.4th 841,
853, 25 Cal.Rptr.2d 500, 863 P.2d 745.)


[3]  This exclusion, far from being absurd as MBUSA argues, is in keeping with the Act's overall
purpose. The Act is intended to protect consumers and should be construed in keeping with that
goal. (Murillo v. Fleetwood Enterprises, Inc., supra, 17 Cal.4th at p. 990, 73 Cal.Rptr.2d 682,
953 P.2d 858.) Interpretations that would significantly vitiate a manufacturer's incentive to comply
with the Act should be avoided. (See Kwan v. Mercedes–Benz of North America, Inc. (1994)
23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) As we have seen, the Act places an affirmative
duty on the buyer to deliver a nonconforming product for repair, and an affirmative duty on
the manufacturer to promptly replace the product or refund the purchase money if repairs are
unsuccessful after a reasonable opportunity to repair. (§ 1793.2, subds.(c), (d); Krotin, supra, 38
Cal.App.4th at pp. 302–303, 45 Cal.Rptr.2d 10.) The predelivery offset creates an incentive for
the buyer to deliver a car for repairs soon after a nonconformity is discovered. An offset for the
buyer's use of a car when a manufacturer, already obliged to replace or refund, refuses to do so,
would create a disincentive to prompt replacement or restitution by forcing the buyer to bear all or
part of the cost of the manufacturer's delay. Exclusion of such offsets furthers the Act's purpose.


[4]  MBUSA argues that Jiagbogu would receive a windfall if he is not required to pay for using the
car after his buyback request. But to give MBUSA an offset for that use would reward it for its delay
in replacing the car or refunding Jiagbogu's money when it had complete control over the length
of that delay, and an affirmative statutory duty to replace or refund promptly. “No one can take
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advantage of his own wrong.” (§ 3517.) Nor can principles of equity be used to avoid a statutory
mandate. (Ghory v. Al– **685  Lahham (1989) 209 Cal.App.3d 1487, 1492, 257 Cal.Rptr. 924.)


Thus, the trial court properly refused to award MBUSA an equitable offset. Other hypothetical
situations raised by MBUSA, such as deliberate vandalism by a buyer or insurance subrogation,
may well justify a defense to the buyer's claim. But nothing in this case presents that scenario.


III


[5]  MBUSA argues the trial court also should have instructed the jury on the presumption as to
a reasonable number of repair attempts under section 1793.22, subdivision (b).


Under that statute, it is presumed that a manufacturer has had a sufficient opportunity to correct
a nonconformity in a new motor vehicle if the *1245  manufacturer has attempted repair of the
same problem four or more times within the first 18–months or 18,000–miles after purchase, and
the buyer has notified the manufacturer directly of the need for repair of the nonconformity at least
once (§ 1793.22, subd. (b)(2)); if the vehicle is out of service for repairs for a cumulative total
of more than 30 days during the 18 month/18,000 mile period (§ 1793.22, subd. (b)(3)); or if the
vehicle has defects likely to result in death or serious bodily injury (§ 1793.22, subd. (b)(1)). The
presumption is rebuttable, affecting the burden of proof. (§ 1793.22, subd. (b)(3).)


Jiagbogu acknowledges that none of these situations apply to his case, and he made no attempt
to invoke the benefits of the presumption at trial. MBUSA argues that an instruction on the
presumption should have been given even though it did not apply, because the instruction would
give the jury an objective standard to decide whether MBUSA had a reasonable number of repair
attempts. It contends the Legislature intended the presumption to serve as a general standard for
reasonableness. Because the presumption benefits the plaintiff and Jiagbogu did not raise it, an
instruction on the presumption in this case would have been irrelevant and likely to mislead the
jury. (See Norman v. Life Care Centers of America, Inc. (2003) 107 Cal.App.4th 1233, 1242, 132
Cal.Rptr.2d 765.)


MBUSA argues that it needed the presumption instruction to show good faith as a defense against
a finding of willfulness and possible civil penalty under section 1794, subdivision (c). At trial,
MBUSA presented evidence that its representative rejected Jiagbogu's buyback request due to a
good faith understanding that a vehicle is not subject to the Act unless it comes within one of the
three categories that trigger the presumption. MBUSA thus had an opportunity to show good faith.
An instruction on the inapplicable presumption was neither required nor justified.
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Not only did the trial court rule correctly in refusing to give it, giving it would have constituted
serious error.


IV


MBUSA argues the cumulative effect of other errors requires reversal. We disagree. Various
special instructions regarding waiver of the right to rescind, offsets, and UCC or common law
measures of damages were properly refused for reasons we have already discussed. We find
no abuse of discretion in these or other instructional rulings by the trial court. (See Webber v.
Inland Empire Investments, Inc. (1999) 74 Cal.App.4th 884, 906, 88 Cal.Rptr.2d 594.) After an
Evidence Code section 402 hearing at which the parties' experts differed over whether certain
car malfunctions after the warranty *1246  period could be related to malfunctions **686  while
under warranty, the trial court properly denied MBUSA's motion in limine to exclude evidence of
those postwarranty malfunctions. The trial court also correctly denied MBUSA's motions for new
trial and for judgment notwithstanding the verdict, which raised the issues we have discussed in this
appeal. (See Garcia v. Rehrig Internat., Inc. (2002) 99 Cal.App.4th 869, 874, 121 Cal.Rptr.2d 723;
Shapiro v. Prudential Property & Casualty Co. (1997) 52 Cal.App.4th 722, 730, 60 Cal.Rptr.2d
698.) Since there is no error in these individual rulings, there is, of course, no cumulative error.


DISPOSITION


The judgment is affirmed. Respondent is to have his costs on appeal.


We concur: HASTINGS and CURRY, JJ.


All Citations


118 Cal.App.4th 1235, 13 Cal.Rptr.3d 679, 04 Cal. Daily Op. Serv. 4490, 2004 Daily Journal
D.A.R. 6168
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Synopsis
Background: Automobile purchasers brought nationwide class action against automobile
manufacturer, alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded and that manufacturer refused to repair, replace, or otherwise compensate plaintiffs with
respect to these explosions. Manufacturer moved to dismiss.


Holdings: The District Court, William H. Orrick, J., held that:


[1] purchasers lacked standing to maintain a nationwide class action;


[2] purchasers sufficiently alleged that automobiles had manufacturing defect;


[3] purchaser failed to state claim for violation of California's Song–Beverly Consumer Warranty
Act;


[4] purchaser sufficiently stated claim for violation of implied warranty of merchantability under
New York law;


[5] purchasers sufficiently stated claim for fraudulent business practices under California's Unfair
Competition Law (UCL);


[6] allegations were sufficient to state a claims for deceptive business practices and false
advertising under New York law; and


[7] purchasers sufficiently alleged that they were entitled to equitable relief.
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Motion granted in part and denied in part.


Procedural Posture(s): Motion to Dismiss; Motion to Dismiss for Failure to State a Claim; Motion
to Dismiss for Lack of Subject Matter Jurisdiction.


West Headnotes (23)


[1] Federal Civil Procedure In general;  injury or interest
Standing is a threshold matter central to district court's subject matter jurisdiction.


2 Cases that cite this headnote


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
Federal Courts Injury, harm, causation, and redress
Standing addresses the constitutional requirement that a plaintiff allege a case or
controversy, which at an irreducible minimum, requires three elements: (1) an injury that
is (2) fairly traceable to the defendant's allegedly unlawful conduct and that is (3) likely
to be redressed by the requested relief. U.S. Const. art. 3, § 2, cl. 1.


1 Case that cites this headnote


[3] Federal Civil Procedure Fraud, mistake and condition of mind
To satisfy heightened pleading standard for fraud claims, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to
why the statement or omission complained of was false or misleading. Fed. R. Civ. P. 9(b).


2 Cases that cite this headnote


[4] Federal Civil Procedure Pleading over
If district court dismisses a complaint, it should grant leave to amend even if no request
to amend the pleading was made, unless it determines that the pleading could not possibly
be cured by the allegation of other facts.


[5] Antitrust and Trade Regulation Private entities or individuals
Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
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Sales Standing
Automobile purchasers lacked standing to maintain a nationwide class action against
automobile manufacturer, alleging that panoramic sunroofs installed in manufacturer's
vehicles spontaneously exploded and that manufacturer refused to repair, replace, or
otherwise compensate purchasers, where purchasers failed to present named class
representatives with individual standing to assert claims against manufacturer under each
state's laws.


14 Cases that cite this headnote


[6] Sales Design defects
Sales Repair or replacement
Under California law, automobile manufacturer's warranty did not cover design defects,
for purposes of breach of express warranty claim brought by putative class of automobile
purchasers, where plain language of warranty was clear and unambiguous that it covered
only repairs needed to correct defects in materials or workmanship.


13 Cases that cite this headnote


[7] Evidence Judicial Notice
District court would take judicial notice of automobile manufacturer's warranty
information booklet, in automobile purchasers' putative class action against manufacturer,
where purchasers' allegations explicitly referred to and relied on manufacturer's express
warranty and its terms.


[8] Sales Motor vehicles
Under California law, automobile purchasers sufficiently alleged that automobiles had
manufacturing defect that caused panoramic sunroofs to spontaneously explode, and
thus stated claim against automobile manufacturer for breach of express warranty, where
purchasers plausibly alleged that vehicles they purchased differed from the product
manufacturer intended to sell, and that vehicles came off the assembly line in a substandard
condition.


10 Cases that cite this headnote


[9] Sales Motor vehicles
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Named plaintiff sufficiently alleged that her vehicle was covered by automobile
manufacturer's warranty, for purposes of breach of express warranty claim in putative
class action brought against manufacturer, alleging that panoramic sunroofs installed in
manufacturer's vehicles spontaneously exploded, where plaintiff claimed that her vehicle
was within scope of manufacturer's new vehicle warranty at time sunroof shattered and
at time of its repair.


11 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle through third-party reseller was not a retail buyer from a
retail seller of a new consumer good, and thus purchaser failed to state claim against
automobile manufacturer for breach of implied warranty in violation of California's Song–
Beverly Consumer Warranty Act; Act did not create any obligation on behalf of original
manufacturer with respect to used goods. Cal. Civ. Code §§ 1792, 1795.5.


16 Cases that cite this headnote


[11] Sales Buyer and Parties Related Thereto;  Horizontal Privity
Automobile purchaser sufficiently stated claim for violation of implied warranty of
merchantability against automobile manufacturer under New York law, in putative class
action alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded; although manufacturer was not in contractual privity with purchaser, purchaser
plausibly alleged that the was intended third-party beneficiary of contracts between
manufacturer and its dealers, and that manufacturer's warranty agreements provided no
rights to its dealers, but instead were designed and intended to benefit purchasers. N.Y.
Uniform Commercial Code § 2-314.


7 Cases that cite this headnote


[12] Contracts Agreement for Benefit of Third Person
Under New York law, a party asserting rights as a third-party beneficiary must establish (1)
the existence of a valid and binding contract between other parties, (2) that the contract was
intended for his benefit and (3) that the benefit to him is sufficiently immediate, rather than
incidental, to indicate the assumption by the contracting parties of a duty to compensate
him if the benefit is lost.


3 Cases that cite this headnote
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[13] Antitrust and Trade Regulation Sale
Automobile purchasers' allegations were sufficient to state a claim against automobile
manufacturer for fraudulent business practices under California's Unfair Competition
Law (UCL), in products liability action alleging that panoramic sunroofs installed in
manufacturer's vehicles automatically exploded; purchasers alleged that manufacturer
represented that its vehicles with panoramic sunroofs had characteristics, values, or
benefits which they did not have, and that manufacturer failed to disclose its knowledge
of defects in its vehicles with panoramic sunroofs which caused them to spontaneously
shatter. Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 1770.


[14] Antitrust and Trade Regulation In general;  unfairness
California's Unfair Competition Law (UCL) creates three varieties of unfair competition:
practices which are unlawful, unfair, or fraudulent. Cal. Bus. & Prof. Code § 17200.


1 Case that cites this headnote


[15] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
An “unlawful business practice” under California's Unfair Competition Law (UCL) is
anything that can properly be called a business practice and that at the same time is
forbidden by law. Cal. Bus. & Prof. Code § 17200.


[16] Antitrust and Trade Regulation Fraud;  deceit;  knowledge and intent
To state a claim for a fraudulent business practice under California's Unfair Competition
Law (UCL), which includes claims of deceptive advertisements and misrepresentations,
it is necessary only to show that members of the public are likely to be deceived. Cal. Bus.
& Prof. Code § 17200.


[17] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
In alleging a failure to disclose material facts, as required to state claim for fraudulent
business practice under California's Unfair Competition Law (UCL), plaintiff must show
that the defendant had a duty to disclose those facts. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote



https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk193/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1770&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk135(1)/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&headnoteId=204288199801420230201104553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk135(2)/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk136/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk162/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk162/View.html?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1f2510e0b11211e7a814f1ab34e02c4f&headnoteId=204288199801720230201104553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Johnson v. Nissan North America, Inc., 272 F.Supp.3d 1168 (2017)


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


[18] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
A duty to disclose, for purposes of fraudulent business practice claim under California's
Unfair Competition Law (UCL), arises only in certain circumstances, including when a
defendant has exclusive knowledge of material facts not known or reasonably accessible
to the plaintiff, when the defendant actively conceals a material fact from the plaintiff, or
when the defendant makes partial representations that are misleading because some other
material fact has not been disclosed. Cal. Bus. & Prof. Code § 17200.


1 Case that cites this headnote


[19] Antitrust and Trade Regulation Representations, assertions, and descriptions in
general
A misrepresentation is material, for purposes of fraudulent business practice claim under
California's Unfair Competition Law (UCL), if a reasonable man would attach importance
to its existence or nonexistence in determining his choice of action. Cal. Bus. & Prof. Code
§ 17200.


[20] Antitrust and Trade Regulation In general;  unfairness
Under balancing test to determine whether a business practice is unfair within the meaning
of California's Unfair Competition Law (UCL), court must weigh the practice's impact on
its alleged victim, balanced against the reasons, justifications, and motives of the alleged
wrongdoer; court must weigh the utility of the defendant's conduct against the gravity of
the harm to the alleged victim. Cal. Bus. & Prof. Code § 17200.


[21] Antitrust and Trade Regulation Sale
Automobile purchaser's allegations were sufficient to state claims against automobile
manufacturer for deceptive business practices and false advertising under New York law,
in products liability action alleging that panoramic sunroofs installed in manufacturer's
vehicles automatically exploded; purchaser alleged that manufacturer withheld material
information regarding panoramic sunroof defect, that, in researching automobiles, she
did not encounter any information that panoramic sunroof could have been dangerous,
or observe any warnings about potential for manufacturer's sunroofs to spontaneously
explode, and that she would not have purchased manufacturer's automobile but for
manufacturer's false advertising. N.Y. General Business Law §§ 349, 350.
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[22] Antitrust and Trade Regulation Nature and Elements
In order to state a claim under New York statute prohibiting deceptive business practices,
a plaintiff must allege (1) consumer-oriented conduct that is (2) materially misleading and
that (3) plaintiff suffered injury as a result of the allegedly deceptive act or practice. N.Y.
General Business Law § 349.


1 Case that cites this headnote


[23] Antitrust and Trade Regulation Particular cases
Antitrust and Trade Regulation Particular cases
Purchasers sufficiently demonstrated threat of irreparable harm, so as to support finding
that they were entitled to equitable relief in class action alleging that panoramic sunroofs
installed in automobile manufacturer's vehicles automatically exploded, where purchasers
alleged that the repairs or replacements of their panoramic sunroofs did not address the
alleged defect, and carried the same risk of shattering, and that they remained in fear of
driving their vehicles because of the risk of repeat shattering.


Attorneys and Law Firms


*1171  Crystal Gayle Foley, Simmons Hanly Conroy LLC, El Segundo, CA, Mitchell M. Breit,
Paul J. Hanly, Jr., Simmons Hanly Conroy LLC, New York, NY, Adam A. Edwards, Pro Hac Vice,
Gregory F. Coleman, Lisa A. White, Pro Hac Vice, Mark E. Silvey, Pro Hac Vice, Greg Coleman
Law PC, Knoxville, TN, for Plaintiffs.


Amir M. Nassihi, Andrew L. Chang, Shook Hardy & Bacon L.L.P., San Francisco, CA, Mr.
William Roth Sampson, Pro Hac Vice, Shook, Hardy and Bacon LLP, Kansas City, MO, for
Defendant.


ORDER GRANTING IN PART AND DENYING IN PART MOTION TO DISMISS


William H. Orrick, United States District Judge
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INTRODUCTION


Plaintiffs allege that the panoramic sunroofs installed in the Nissan vehicles they purchased
spontaneously explode and that Nissan refuses to repair, replace, or otherwise compensate
plaintiffs with respect to these explosions. They assert a host of claims on behalf of themselves
and a California, New York, and nationwide class against defendant Nissan North America,
Inc. (Nissan), which now moves to dismiss all claims. 1  Although plaintiffs do not have *1172
standing to bring a nationwide class and do not plausibly allege an implied warranty claim under
California state law, on all other issues I deny Nissan's motion.


1 Nissan Motor Co., Ltd. has been dismissed pursuant to stipulation. See Dkt. No. 39.


BACKGROUND


Nissan manufactures, markets, and distributes automobiles in the United States. First Amended
Complaint (“FAC”) ¶ 21 [Dkt No. 32]. Since at least 2008, Nissan has offered vehicles with an
optional upgrade of a factory-installed panoramic sunroof. Id. ¶ 23. The vehicles with factory-
installed panoramic sunroofs at issue in this litigation are Rogue, Maxima, Sentra, Pathfinder, and
Altima models from 2008 to the present; Murano models from 2009 to the present; and Juke models
from 2011 to the present (collectively, the “Class Vehicles”). Id. ¶ 22. The panoramic sunroofs are
considered luxury and expensive upgrade options that can cost upwards of one thousand dollars
to purchase or repair. Id. ¶ 61. Plaintiffs allege that various design and manufacturing decisions
have weakened the integrity of the panoramic sunroofs, increasing the probability for the glass to
be compromised and result in catastrophic failure, often “explosively.” Id. ¶¶ 32–33. These design
and manufacturing decisions include using tempered glass, thinner glass, ceramic enamels, and
increased application of pressure during installation. Id. ¶¶ 31–40. Explosions of the panoramic
sunroofs pose various dangers, including cuts from shards of glass, damage to the interior of the
vehicles, and distraction or startling while driving that could result in car accidents. Id. ¶ 63.


At least 105 Nissan vehicle owners have reported to the National Highway Traffic Safety
Administration that their Nissan panoramic sunroofs have shattered. FAC ¶¶ 41–42. These
complaints have been lodged since as early as 2008. Id. ¶48. Plaintiffs allege that Nissan knows
about the complaints of shattering panoramic sunroofs since at least 2013. Id. ¶¶ 44, 49–52.
Nissan conceals and fails to warn consumers about such complaints and the risks associated with
panoramic sunroofs. Id. ¶¶ 69–72.


Plaintiff Sherida Johnson purchased a certified pre-owned 2016 Nissan Maxima with a panoramic
sunroof from CarMax Auto Superstores California, LLC in August 2016. FAC ¶ 85. While she was
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commuting to work in that vehicle, the panoramic sunroof shattered. Id. ¶¶ 90–91. Ms. Johnson
was not physically injured. The vehicle was within the limits of the three-year or 36,000–mile
warranty. Id. ¶¶ 87, 92. However, an employee from a Nissan dealership informed Ms. Johnson
that the panoramic sunroof shattering was not covered under the warranty, and Ms. Johnson
paid some $185 (after reimbursements from her insurance company) to repair it. Id. ¶¶ 98–103.
Similarly, plaintiff Subrina Seenarain purchased a certified pre-owned 2014 Nissan Maxima with
a panoramic sunroof from Nissan of Garden City in Hempstead, Nassau County, New York. Id.
¶ 122. Her panoramic sunroof shattered while she was driving, and she too was told by a Nissan
representative that the damage was not covered by her warranty. Id. ¶¶ 127–31. Ms. Seenarain
paid over $1,000 to repair the damage. Id. ¶ 133.


Plaintiffs now bring several claims individually and on behalf of California, New York, and
nationwide classes, representing purchasers and lessees of Class Vehicles. 2  These claims are for
violation of the Magnuson–Moss Warranty Act (“MMWA”), individually *1173  and on behalf
of the nationwide class; unjust enrichment, individually and on behalf of the nationwide class;
violation of California's Unfair Competition Law (“UCL”), for Ms. Johnson individually and on
behalf of the California class; violation of California's Consumer Legal Remedies Act (“CLRA”),
for Ms. Johnson individually and on behalf of the California class; violation of the Song–Beverly
Consumer Warranty Act, for Ms. Johnson individually and on behalf of the California class;
deceptive acts and practices under New York General Business Law Section 349, for Ms. Seenarain
individually and on behalf of the New York class; breach of express warranty, for Ms. Seenarain
individually and on behalf of the New York class; breach of implied warranty of merchantability,
for Ms. Seenarain individually and on behalf of the New York class; and false advertising under
the New York General Business Law Section 350, for Ms. Seenarain individually and on behalf
of the New York class. 3  Nissan moves to dismiss all of plaintiffs' claims on several grounds.


2 Plaintiffs have indicated that plaintiff Harry Gunsenhouser, the named plaintiff representing
New Jersey, has decided not to pursue his class claims. Opp. at 2 n.1. Thus, I will not consider
Counts Six, Seven, and Eight.


3 At the hearing on this motion, plaintiffs' counsel noted the Hon. Ricardo S. Martinez's
decision in Lohr v. Nissan North America, Inc., No. 2:16–cv–01023, Dkt. No. 31, 2017 WL
1037555 (W.D. Wash. Mar. 17, 2017), involving a putative class in the State of Washington
concerning the exploding panoramic sunroofs. Judge Martinez also denied, for the most part,
Nissan's motion to dismiss. While that decision is consistent with this one, the issues are
sufficiently different that they do not warrant an in depth discussion here.


LEGAL STANDARD
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I. Rule 12(b)(1)
[1]  [2] Under Federal Rule of Procedure 12(b)(1), a district court must dismiss a complaint if it
lacks subject matter jurisdiction to hear the claims alleged in the complaint. Fed. R. Civ. P. 12(b)(1).
“Standing is a threshold matter central to our subject matter jurisdiction.” Bates v. United Parcel
Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007). Standing addresses the constitutional requirement
that a plaintiff allege a case or controversy, which at an “irreducible minimum,” requires three
elements: “(1) an injury that is (2) fairly traceable to the defendant's allegedly unlawful conduct
and that is (3) likely to be redressed by the requested relief.” Lujan v. Defenders of Wildlife, 504
U.S. 555, 590, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).


II. Rule 12(b)(6)
Under Federal Rule of Procedure 12(b)(6), a district court must dismiss a complaint if it fails to
state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss, the
plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A claim is facially
plausible when the plaintiff pleads facts that “allow[ ] the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citation omitted). While courts do not require “heightened
fact pleading of specifics,” a plaintiff must allege facts sufficient to “raise a right to relief above the
speculative level.” Twombly, 550 U.S. at 555, 570, 127 S.Ct. 1955. In deciding whether the plaintiff
has stated a claim upon which relief can be granted, the court accepts the plaintiff's allegations as
true and draws all reasonable inferences in favor of the plaintiff. See Usher v. City of Los Angeles,
828 F.2d 556, 561 (9th Cir. 1987). The court is not required to accept as true “allegations that
are merely conclusory, unwarranted deductions of fact, or *1174  unreasonable inferences.” In re
Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).


[3] Claims sounding in fraud or mistake are subject to the heightened pleading standard of
Federal Rule of Civil Procedure 9(b), which requires that such claims “state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). This includes CLRA and UCL
claims that are grounded in fraud, as well as those aspects of the claims that may be grounded
in unfairness or unlawfulness. See Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir.
2009) (holding that, in a case arising under the UCL alleging both fraud and unfairness, “if the
claim is said to be ‘grounded in fraud’ ... the pleading of that claim as a whole must satisfy the
particularity requirement of Rule 9(b)”). To satisfy this standard, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to why
the statement or omission complained of was false or misleading. Vess v. Ciba–Geigy Corp. USA,
317 F.3d 1097, 1106 (9th Cir. 2003). The allegations “must be specific enough to give defendants
notice of the particular misconduct which is alleged to constitute the fraud charged so that they
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can defend against the charge and not just deny that they have done anything wrong.” Swartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007).


[4] If the court dismisses a complaint, it “should grant leave to amend even if no request to amend
the pleading was made, unless it determines that the pleading could not possibly be cured by the
allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000). In making this
determination, the court should consider factors such as “the presence or absence of undue delay,
bad faith, dilatory motive, repeated failure to cure deficiencies by previous amendments, undue
prejudice to the opposing party and futility of the proposed amendment.” See Moore v. Kayport
Package Express, 885 F.2d 531, 538 (9th Cir. 1989).


DISCUSSION


I. Whether Named Plaintiffs Have Standing To Maintain a Nationwide Class Action
[5] The first question I must address is two-fold: whether it is appropriate to evaluate the named
plaintiffs' standing on behalf of the putative nationwide class at the pleadings (rather than at the
class certification) stage, and if so, whether the named plaintiffs have standing to bring state
law claims on behalf of a class that includes citizens of unrepresented states. 4  While the parties
do not dispute that the named plaintiffs have standing to bring their individual claims, Nissan
contends that named plaintiffs may not bring their claims for violation of the MMWA or for unjust
enrichment on behalf of a nationwide class that includes citizens of unrepresented states. Plaintiffs
argue that having established named plaintiffs' standing, it is inappropriate to address class standing
at the pleadings stage. Instead, plaintiffs suggest that this inquiry should be reserved for the class
certification stage.


4 Defendants mistakenly raise this argument under Rule 12(b)(6). Standing is a question of
subject matter jurisdiction, and therefore properly raised under Rule 12(b)(1). See Bates v.
United Parcel Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007).


Although the Ninth Circuit has yet to address these specific issues, Nissan cites the decision in
Mazza v. American Honda Motor Co. in support of its argument. In Mazza, a putative class brought
suit *1175  against Honda for various violations of California state laws. 666 F.3d 581, 587 (9th
Cir. 2012). While Honda was headquartered in California and made the alleged misrepresentations
in California, the transaction that caused the alleged injury (i.e., the lease or purchase of a Honda
automobile) occurred in other states for the majority of class members. Id. at 590. The Ninth Circuit
reversed the district court's certification of a national class after concluding that, under California's
choice of law rules, “each class member's consumer protection claim should be governed by the
consumer protection laws of the jurisdiction in which the transaction took place.” Id. at 594.
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Following Mazza, I have agreed with my colleagues in this district that “[i]n analogous cases,
Mazza is not only relevant but controlling, even at the pleading stage.” Cover v. Windsor Surry Co.,
No. 14-cv-05262-WHO, 2016 WL 520991, at *5 (N.D. Cal. Feb. 10, 2016). Accordingly, in Cover,
I conducted the choice of law analysis at the pleadings stage rather than the class certification
stage, and concluded that named plaintiff in that case could not assert state law claims under state
laws he did not represent. Id. at *5–8.


There is no hard and fast rule to apply. The Hon. Edward S. Chen has noted that “[m]any courts
—including a number of courts in this District—have refused to defer consideration of these
issues, treating [standing] as a threshold matter that should be addressed at the pleading stage.”
In re Carrier IQ, Inc., 78 F.Supp.3d 1051, 1069 (N.D. Cal. 2015) (citing cases). He also said that
the Supreme Court has expressly recognized, in certain contexts, that courts may address class
certification prior to resolving standing questions. In re Carrier IQ, Inc., 78 F.Supp.3d at 1071
(citing Ortiz v. Fibreboard Corp., 527 U.S. 815, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999); Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997)). He concluded,
correctly in my judgment, that district courts “ha[ve] the discretion to defer questions of standing
until after class certification,” but may nonetheless “opt[ ], as a matter of case management,” to
address standing in advance of class certification. In re Carrier IQ, Inc., 78 F.Supp.3d at 1074.


I join the several other judges in this circuit who have addressed the question and opt here to require
that plaintiffs present named class representatives who possess individual standing to assert each
state law's claims against Nissan. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1075 (finding that
named plaintiffs did not have standing to assert claims from states in which they did not reside
or make a relevant purchase); Mollicone v. Universal Handicraft, Inc., No. 2:16-cv-07322, 2017
WL 440257, at *9–10 (C.D. Cal. Jan. 30, 2017) (dismissing claims based on laws of states other
than those represented by named plaintiffs); Morales v. Unilever U.S., Inc., No. 2:13-2213, 2014
WL 1389613, at *6 (E.D. Cal. Apr. 9, 2014) (same). In this case, plaintiffs have two named class
representatives in two states purporting to represent a nationwide class, creating the significant
burden of nationwide discovery. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1074 (“The Court
has reservations of subjecting the [defendant] to the expense and burden of nationwide discovery
without Plaintiffs first securing actual plaintiffs who clearly have standing and are willing and
able to assert claims under these state laws.”); see also In re Wellbutrin XL Antitrust Litig., 260
F.R.D. 143, 155 (E.D. Pa. 2009) (adjudicating class-oriented standing questions at the pleading
stage, explaining that it declined to “indulge in the prolonged and expensive implications of the
plaintiffs' position only *1176  to be faced with the same problem months down the road”).


For these reasons, I agree with Nissan that named plaintiffs do not have standing to maintain a
nationwide class action. Given that plaintiffs have expressed a willingness to identify additional
named plaintiffs to adequately represent class members in other states (they allege that the NHTSA
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complaints include consumers in 34 separate states), I grant them leave to do so and to amend the
pleadings accordingly.


II. Whether Plaintiffs Sufficiently Allege a Claim for Express Warranty
The next issue is whether plaintiffs have sufficiently pled a claim for express warranty generally,
as well as with respect to named plaintiff Subrina Seenarain. Nissan argues that plaintiffs' express
warranty claims must be dismissed because its express warranty does not cover design defects.
Plaintiffs claim that it does, but also contend that they allege both manufacturing and design
defects. Nissan also contends that Ms. Seenarain's claim must be dismissed for the independent
reason that she has not sufficiently alleged that her vehicle is covered by Nissan's warranty. I will
first address the scope of the express warranty, then address the sufficiency of plaintiffs' allegations.


A. Whether Nissan's Express Warranty Covers Design Defects
[6]  [7] Nissan contends that its express warranty, which covers “any repairs needed to correct
defects in materials or workmanship,” does not cover design defects, necessitating dismissal of
plaintiffs' claim. See Nissan's Request for Judicial Notice Ex. 1 (“Nissan Warranty”), at 6 [Dkt.
No. 36–1]. 5  Plaintiffs contend that it does, citing cases that have found otherwise.


5 Nissan requests judicial notice of the 2014 Nissan Warranty Information Booklet and
plaintiffs do not oppose this request or dispute the document's authenticity. Because
plaintiffs' allegations explicitly refer to and rely on Nissan's express warranty and its terms,
see, e.g., FAC ¶ 74, I GRANT Nissan's request for judicial notice. See Lee v. City of Los
Angeles, 250 F.3d 668, 688 (9th Cir. 2001), overruled on other grounds by Galbraith v.
Cty. of Santa Clara, 307 F.3d 1119 (9th Cir. 2002); Quinto v. JP Morgan Chase Bank, No.
CV-10-5845-JF, 2011 WL 809314, at *2 (N.D. Cal. Mar. 2, 2011).


Plaintiffs are mistaken on the law. Plaintiffs' own case citations recognize that “[a]n express
warranty covering ‘materials and workmanship’ does not include design defects.” Horvath v. LG
Elecs. Mobilecomm U.S.A., Inc., No. 3:11-CV-01576, 2012 WL 2861160, at *5 (S.D. Cal. Feb.
13, 2012). Indeed, courts in this district and circuit have repeatedly held that warranties covering
“materials or workmanship” do not cover design defects. See, e.g., In re Toyota Motor Corp.
Unintended Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d 1145,
1180–81 (C.D. Cal. 2010); Davidson v. Apple, Inc., No. 16-CV-04942-LHK, 2017 WL 976048,
at *11–12 (N.D. Cal. Mar. 14, 2017); Gertz v. Toyota Motor Corp., No. CV 10-1089, 2011 WL
3681647 (C.D. Cal. Aug. 22, 2011), aff'd sub nom Troup v. Toyota Motor Corp., 545 Fed.Appx.
668 (9th Cir. 2013).


Plaintiffs' remaining citations do not establish otherwise. In re Saturn L–Series Timing Chain
Prods. Liab. Litig., MDL No. 1920, 2008 WL 4866604 (D. Neb. Nov. 7, 2008), arose under Indiana
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law, not California, and the Eighth Circuit's more recent interpretation of Indiana products liability
law casts doubt on its validity. See Bruce Martin Constr., Inc. v. CTB, Inc., 735 F.3d 750, 753–54
(8th Cir. 2013). Tzung v. State Farm Fire and Casualty Co., 873 F.2d 1338 (9th Cir. 1989), arose in
*1177  the context of a homeowner's insurance policy using the phrase “faulty workmanship,” not
in the context of products liability. Instead, as discussed, courts in this circuit have consistently held
that the phrase “materials and workmanship” does not cover design defects in the products liability
context. And in Daniel v. Ford Motor Co., the Ninth Circuit recognized the many district courts
that have held that the “ ‘materials and workmanship’ language” generally “excludes guarantees
against design defects.” 806 F.3d 1217, 1224 (9th Cir. 2015). Because Ford's warranty went on
to explicitly reference “defects that are introduced during the ‘design’ process,” the Ninth Circuit
concluded that the warranty was ambiguous and could reasonably be interpreted to cover both
manufacturing and design defects. Id. at 1224–25. Nissan's warranty contains no such ambiguity; it
does not reference design defects. Because its plain language is clear and unambiguous, I conclude
that its warranty does not cover design defects.


B. Whether Plaintiff Sufficiently Alleges A Manufacturing Defect
[8] Plaintiffs' claim may nonetheless survive if they plead a separate defect in manufacturing.
Under California law, “[a] defect in the manufacture of a product exists if the product differs from
the manufacturer's intended result or if the product differs from apparently identical products from
the same manufacturer.” Cal. Jury Instr. (BAJI) No. 9.00.3. “For example, when a product comes
off the assembly line in a substandard condition it has incurred a manufacturing defect.” Barker v.
Lull Eng'g Co., 20 Cal.3d 413, 429, 143 Cal.Rptr. 225, 573 P.2d 443 (1978). The classic example
is “the one soda bottle in ten thousand that explodes without explanation.” Id. at 428, 143 Cal.Rptr.
225, 573 P.2d 443 (citing Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 150 P.2d 436 (1944)).
On the other hand, a product is defective in design “if it fails to perform as safely as an ordinary
consumer would expect when used in an intended or reasonably foreseeable manner,” or “if there
is a risk of danger inherent in the design which outweighs the benefits of that design.” BAJI No.
9.00.5. Unlike a manufacturing defect, a design defect “cannot be identified simply by comparing
the injury-producing product with the manufacturer's plans or with other units of the same product
line, since by definition the plans and all such units will reflect the same design.” Barker, 20 Cal.3d
at 429, 143 Cal.Rptr. 225, 573 P.2d 443.


Defendants argue that plaintiffs' allegations establish a design defect, because plaintiffs take issue
with the use of all panoramic sunroofs in Nissan vehicles, all of which include the use of thinner
glass and ceramic enamels. Plaintiffs contend that they sufficiently allege a manufacturing defect
because they suggest that it is through the tempering process that the glass may be compromised.
See, e.g., id. ¶ 32 (“If the compressive layer is compromised, however, the entire piece of glass
fails catastrophically, and often explosively.”); ¶ 33 (“Thinner glass, however, is very difficult to
temper properly ....”). Nissan does not dispute that the express warranty and its glass breakage
provision cover manufacturing defects.
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Plaintiffs' allegations do suggest that the defect is present in all relevant models. See, e.g., FAC ¶ 40
(“In the Nissan models at issue, the compromised tempered glass cannot withstand the pressures
and flexing that the sunroof frame and vehicle demand, even when the vehicle and sunroof are
brand new.”). However, for pleading purposes, I find that their allegations are also sufficient to
establish a manufacturing defect. While plaintiffs may not have alleged that the *1178  specific
vehicles differ from identical ones from Nissan, plaintiffs have plausibly alleged that these vehicles
differ from the product the manufacturer intended to sell; Nissan could not have intended for
the panoramic sunroofs to explode. The numerous examples of exploding sunroofs in the First
Amended Complaint suggest that these vehicles “c[ame] off the assembly line in a substandard
condition.” Barker, 20 Cal.3d at 429, 143 Cal.Rptr. 225, 573 P.2d 443. This could be due to a
defect in manufacturing rather than a design defect. See In re Toyota Motor Corp. Unintended
Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d at 1181 (“[T]o the
extent that Plaintiffs' breach of express warranty claim is based on allegations other than design
defects, they are not barred as beyond the scope of the warranty on ‘materials and workmanship.’
”). Discovery may show that this defect is one in design, and Nissan is welcome to revisit the issue
later in the proceedings. For now, plaintiffs' allegations are sufficient to establish their right to
discovery to investigate the potential causes. I DENY Nissan's motion to dismiss plaintiffs' express
warranty claim insofar as plaintiffs proceed on a manufacturing defect theory.


C. Whether Ms. Seenarain Has Sufficiently Pleaded That Her Vehicle Is Covered by
Nissan's Warranty


[9] Nissan moves to dismiss Ms. Seenarain's express warranty claim for the independent reason
that plaintiffs do not allege the original date of purchase nor the mileage of her vehicle, and thus
fail to show that it is within the terms of the three-year or 36,000–mile warranty. Plaintiffs argue
that their allegation that “[h]er vehicle was within the scope of the Nissan new vehicle warranty
at the time the sunroof shattered and at the time of repair,” FAC ¶ 135, is sufficient. Because the
original date of purchase and the vehicle's mileage are questions of fact, and not legal conclusions,
plaintiffs' allegation that her vehicle was within the scope of the warranty will be accepted as
true, and is sufficient at this stage of the proceedings. I DENY Nissan's motion to dismiss Ms.
Seenarain's express warranty claim.


III. Whether Plaintiffs Sufficiently Allege Breach of Implied Warranty Claims
Nissan next moves to dismiss Ms. Johnson and Ms. Seenarain's implied warranty claims under the
Song–Beverly Consumer Act in California and New York's Uniform Commercial Code Section
2–314, respectively. The law in each state is different; Ms. Johnson's claim cannot proceed, but
Ms. Seenarain's can.
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A. Ms. Johnson's Implied Warranty Claim
[10] The Song–Beverly Consumer Act provides that “every sale of consumer goods that are sold
at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable.” Cal. Civ. Code § 1792. “Consumer goods” are defined
by the act to govern “new” products. Cal. Civ. Code § 1791(a). Section 1795.5, however, extends
the Act to used goods, and provides that “[i]t shall be the obligation of the distributor or retail
seller making express warranties with respect to used consumer goods (and not the original
manufacturer, distributor, or retail seller making express warranties with respect to such goods
when new) to maintain sufficient service and repair facilities within this state to carry out the
terms of such express warranties.” Cal. Civ. Code § 1795.5(a). It further states that “[t]he duration
of the implied warranty of merchantability and where present the implied *1179  warranty of
fitness with respect to used consumer goods sold in this state, where the sale is accompanied by an
express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods ....” Cal. Civ. Code § 1795.5(c).


Ms. Johnson purchased her car through CarMax, a third-party reseller. “The Act treats new
motor vehicles somewhat differently from used motor vehicles.” Dagher v. Ford Motor Co., 238
Cal.App.4th 905, 921, 190 Cal.Rptr.3d 261 (2015). Indeed, the only section of the act that applies
to used goods is Section 1795.5, which is titled “Used goods; obligation of distributor or retail
seller; maintenance of service and repair facilities; duration of warranties.” Cal. Civ. Code § 1795.5
(emphasis added). The plain language of the section clearly only creates obligations on behalf of
“the distributor or retail seller making express warranties with respect to used consumer goods
(and not the original manufacturer ...).” Cal. Civ. Code § 1795.5(a) (emphasis added).


In Dagher, plaintiff purchased a used car from a private party and subsequently brought suit
against Ford Motor Co. under the Act, alleging that Ford had breached its express warranty.
238 Cal.App.4th at 910–11, 190 Cal.Rptr.3d 261. The court found that “even though its written
warranty had not yet expired,” plaintiff had no recourse under the Act against Ford because the
Act “restrict[s] the types of sellers and goods, as well as buyers, that qualify for its protection.”
Id. at 926, 190 Cal.Rptr.3d 261. Ms. Johnson similarly purchased a used car from a third-party,
CarMax. While CarMax may have extended express and implied warranties to her, the Act only
creates obligations on behalf of CarMax, not on behalf of Nissan.


Plaintiffs cite cases that are inapposite. In Mui Ho v. Toyota Motor Corp., 931 F.Supp.2d 987 (N.D.
Cal. 2013), the court did not recognize a claim against the manufacturer for used goods because
it did not reach the question. Instead, it dismissed plaintiff's claim because she did not allege that
the purchase fell within Song–Beverly's time limits, or that she had purchased her vehicle from a
“distributor or retail seller” as required by the Act. Id. at 993. Similarly, Malone v. CarMax Auto
Superstores California, LLC, No. CV14-08978, 2015 WL 3889157 (C.D. Cal. June 23, 2015) did
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not reach the question of whether purchasers may bring suit against the manufacturer for used
goods because the defendant in that case was CarMax, a retail seller. Id. at *1–2.


Because the Song–Beverly Act does not create any obligation on behalf of Nissan, the original
car manufacturer, with respect to used goods, I GRANT Nissan's motion to dismiss Ms. Johnson's
implied warranty claim (Count Five) under the Beverly–Song Act. While leave to amend Ms.
Johnson's implied warranty claim would be futile, should plaintiffs identify a different class
representative who is able to establish a claim under the Song–Beverly Act, plaintiffs are granted
leave to amend their pleadings accordingly.


B. Ms. Seenarain's Implied Warranty Claim
[11] New York's Uniform Commercial Code Section 2–314 creates an implied warranty of
merchantability “in a contract for [the] sale [of goods] if the seller is a merchant with respect to
goods of that kind.” N.Y. U.C.C. § 2–314(1). As in California, unless plaintiff alleges personal
injuries, parties need to be in privity for a claim of implied warranty of merchantability to arise.
See Arthur Glick Leasing, Inc. v. William J. Petzold, Inc., 51 A.D.3d 1114, 858 N.Y.S.2d 405,
408 (2008) (“[N]o privity of contract” between parties “render[s] *1180  any claim of breach of
implied warranties ineffective as a matter of law.”) (internal citation omitted); see also Wade v.
Tiffin Motorhomes, Inc., 686 F.Supp.2d 174, 191 (N.D.N.Y. 2009) (“[T]he general rule is that,
absent privity of contract, a purchaser cannot recover mere economic loss against a manufacturer
under a theory of breach of implied warranty.”) (internal quotation marks omitted).


[12] However, Ms. Seenarian may overcome a lack of privity by alleging that she is an intended
third-party beneficiary of the contracts between Nissan and its dealers. Under New York law, a
party asserting rights as a third-party beneficiary must establish “(1) the existence of a valid and
binding contract between other parties, (2) that the contract was intended for his benefit and (3)
that the benefit to him is sufficiently immediate, rather than incidental, to indicate the assumption
by the contracting parties of a duty to compensate him if the benefit is lost.” State of Cal. Pub.
Employees' Ret. Syst. v. Shearman & Sterling, 95 N.Y.2d 427, 718 N.Y.S.2d 256, 741 N.E.2d 101,
104 (2000). Federal courts applying New York law have recognized that purchasers of products
from dealers or distributors may bring claims for breach of implied warranty against manufacturers
as third-party beneficiaries. See, e.g., Praxair, Inc. v. Gen. Insulation Co., 611 F.Supp.2d 318, 330–
31 (W.D.N.Y. 2009).


Nissan contends that Ms. Seenarain was not in privity with Nissan (only with the Nissan dealership
from which she purchased her vehicle), nor is she an intended third-party beneficiary of contracts
between Nissan and its dealers. Ms. Seenarain claims that she was in actual or constructive privity
with Nissan by virtue of Nissan's express warranty, or through Nissan's post-purchase actions. Ms.
Seenarain also argues that she is an intended third-party beneficiary of contracts between Nissan
and its dealers and that certain courts applying New York law have similarly found.
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I agree with Nissan that it is not in contractual privity with Ms. Seenarain. Plaintiffs cite no case
law establishing that the extension of an express warranty to purchasers of a vehicle creates privity
directly between an auto manufacturer and the purchaser. Nor does Ms. Seenarain establish that
her post-purchase actions give rise to privity. Plaintiffs cite a single case from a Small Claims
Court in New York for that proposition. See Falker v. Chrysler Corp., 119 Misc.2d 375, 360, 463
N.Y.S.2d 357 (Civ. Ct. N.Y. Cty. 1983) (“[T]he post purchase actions by defendant[ ] gave rise
to a contractual privity relationship with plaintiff, which overcame any original purchase gap in
privity.”) (internal quotation marks omitted). But like the court in Kolle v. Mainship Corp., I find
Falker unpersuasive, as well as “inconsistent with the weight of the law in New York.” Kolle
v. Mainship Corp., No. 04CV711, 2006 WL 1085067, at *5–6 (E.D.N.Y. Apr. 20, 2006) (“As
Falker is not binding on this Court and also is devoid of any authority in support of its conclusion
that privity was created by the post-purchase issuance of warranty materials, this Court declines
to follow its holding.”). Because Ms. Seenarain purchased her vehicle from a dealer, she cannot
establish that she is in privity with Nissan.


Ms. Seenarain's implied warranty claim nonetheless survives because she plausibly alleges that she
is an intended third-party beneficiary of the contracts between Nissan and its dealers. She pleads
that “Nissan's authorized dealers, franchisees, representatives, and agents were not intended to be
the ultimate consumers of the Class Vehicles and have no rights under the warranty agreements
provided with the *1181  Class Vehicles. The warranty agreements were designed for and intended
to benefit only the ultimate purchasers and lessees of the Class Vehicles, i.e., Plaintiffs and the
New York Class Members.” FAC ¶ 282(a). She further pleads, “Plaintiff and the New York
Class Members are intended third-party beneficiaries of contracts between Nissan and its dealers,
franchisees, representatives, and agents.” FAC ¶ 282(b). These allegations, which concern the
existence of a contract as well as a sufficiently immediate benefit intended for Ms. Seenarain, are
sufficient to establish that Ms. Seenarain is an intended third-party beneficiary under Praxair. See
Praxair, 611 F.Supp.2d at 330–31 (finding that allegations that the manufacturer and seller had
“entered into a contract consisting of a distribution agreement to which [plaintiff] was a third-party
beneficiary” was sufficient to state a claim for breach of implied warranty).


Nissan cited Marshall v. Hyundai Motor America, 51 F.Supp.3d 451 (S.D.N.Y. 2014) and Catalano
v. BMW of N. Am., LLC, 167 F.Supp.3d 540 (S.D.N.Y. 2016) to argue that Ms. Seenarain is not
a third party beneficiary under these circumstances, but those cases are not inconsistent with
my determination here. In Marshall, the plaintiffs' allegations made no reference to any relevant
contract, nor to any facts “from which the Court could infer that the contracts were intended to
benefit Plaintiff.” 51 F.Supp.3d 451, 469 (S.D.N.Y. 2014). In contrast, Ms. Seenarain references
specific “warranty agreements” that “were designed for and intended to benefit only the ultimate
purchasers and lessees of the Class Vehicles.” FAC ¶ 282(a).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126194&pubNum=0000602&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126194&pubNum=0000602&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008989868&pubNum=0000999&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126194&pubNum=0000551&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008989868&pubNum=0000999&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008989868&pubNum=0000999&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126194&pubNum=0000551&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018538746&pubNum=0004637&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018538746&pubNum=0004637&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4637_330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_330 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034539390&pubNum=0007903&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038405285&pubNum=0007903&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038405285&pubNum=0007903&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034539390&pubNum=0007903&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034539390&pubNum=0007903&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_7903_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_469 





Johnson v. Nissan North America, Inc., 272 F.Supp.3d 1168 (2017)


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 19


In Catalano, plaintiff asserted “that he and the other class members were ‘intended third-party
beneficiaries of the contracts for sale of the Class Vehicles from Defendants to the dealerships
who ultimately sold the Class Vehicles to Plaintiff and Class members' and that defendants knew
that consumers were the ‘end-users of the Class Vehicles.” Catalano v. BMW of N. Am., LLC, 167
F.Supp.3d 540, 557 (S.D.N.Y. 2016). But the plaintiff “present[ed] no allegations, other than naked
assertions,” giving rise to such a conclusion. Id. In contrast, Ms. Seenarain alleges not only that
Nissan's dealers “were not intended to be the ultimate consumers of the Class Vehicles,” but also
that they “have no rights under the warranty agreements provided with the Class Vehicles.” FAC ¶
282(a). She further alleges that the agreements were instead “designed for and intended to benefit
only the ultimate purchasers and lessees of the Class Vehicles.” Id. As opposed to the allegations
in Catalano, Ms. Seenarain's allegations focus on the content of the warranty agreements, and not
their legal effect. While she does not cite specific provisions from the alleged contracts between
Nissan and its dealers, it would be inappropriate to impose such a duty at the pleadings stage, prior
to the benefit of discovery.


Although Ms. Seenarain's allegations are similar to those in Dixon v. Ford Motor Co., No. 14-
CV-6135, 2015 WL 6437612, at *6 (E.D.N.Y. Sept. 30, 2015), which supports Nissan's argument, I
disagree with that court's conclusion that such allegations are insufficient to state a claim. In Dixon,
plaintiff alleged “that plaintiff was the intended beneficiary of ‘Ford's written warranties and its
contractual relationships with Ford dealerships’ and that ‘Ford's express warranties were designed
for and intended to benefit the consumers only.’ ” 2015 WL 6437612, at *7. Because plaintiff
“d[id] not cite any contractual provisions in the alleged contracts” indicating that plaintiff was a
third-party beneficiary, the court held that plaintiff's allegations were insufficient under Praxair. Id.
Praixar, *1182  however, did not create any such obligation to cite specific contractual provisions,
nor should plaintiffs have to do so at the pleadings stage, prior to discovery. Ms. Seenarain's
allegations that the warranty agreements provide no rights to Nissan's dealers, but instead are
designed and intended to benefit purchasers of Nissan vehicles, is facially plausible and sufficient
to state a claim under Iqbal.


For these reasons, I DENY Nissan's motion to dismiss Ms. Seenarain's claim for breach of implied
warranty.


IV. Whether Plaintiffs Sufficiently Allege Consumer Fraud Claims
Nissan also takes issue with plaintiffs' consumer fraud claims, which arise under California's
Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., California's Consumers
Legal Remedies Act (“CLRA”), Cal. Civ. Code § 1750 et seq., New York's General Business
Laws, Sections 349 (deceptive acts and practices) and 350 (false advertising). I will address the
sufficiency of the allegations of each claim.
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A. California's Unfair Competition Law
[13]  [14]  [15] California's UCL defines “unfair” competition” as “any unlawful, unfair or
fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising ....”
Cal. Bus. & Prof. Code § 17200. The UCL thus creates “three varieties of unfair competition:
practices which are unlawful, unfair or fraudulent.” In re Tobacco II Cases, 46 Cal.4th 298, 311,
93 Cal.Rptr.3d 559, 207 P.3d 20 (2009). An “unlawful” business practice is “anything that can
properly be called a business practice and that at the same time is forbidden by law.” Morgan v.
AT & T Wireless Servs., Inc., 177 Cal.App.4th 1235, 1254, 99 Cal.Rptr.3d 768 (2009).


[16]  [17]  [18]  [19] To state a claim for a fraudulent business practice, which includes “claims
of deceptive advertisements and misrepresentations,” “it is necessary only to show that members
of the public are likely to be deceived.” Id. at 312, 93 Cal.Rptr.3d 559, 207 P.3d 20 (internal
quotation marks and citations omitted). In alleging a failure to disclose material facts, however,
plaintiff must show that the defendant had a duty to disclose those facts. Berryman v. Merit Prop.
Mgmt., Inc., 152 Cal.App.4th 1544, 1556–57, 62 Cal.Rptr.3d 177 (2007). A duty to disclose arises
only in certain circumstances, including when a defendant “ha[s] exclusive knowledge of material
facts not known or reasonably accessible to the plaintiff,” “when the defendant actively conceals
a material fact from the plaintiff,” or “when the defendant makes partial representations that are
misleading because some other material fact has not been disclosed.” Collins v. eMachines, Inc.,
202 Cal.App.4th 249, 255, 134 Cal.Rptr.3d 588 (2011). A misrepresentation is material “if a
reasonable man would attach importance to its existence or nonexistence in determining his choice
of action ....” Kwikset Corp. v. Super. Ct., 51 Cal.4th 310, 332, 120 Cal.Rptr.3d 741, 246 P.3d 877
(2011).


[20] While California courts are split on the proper definition of “unfair” in the consumer action
context, the Ninth Circuit has applied both the California Supreme Court's Cel–Tech test, requiring
that unfairness be tied to a “legislatively declared” policy, as well as the balancing test under South
Bay. See Lozano v. AT & T Wireless Servs., Inc., 504 F.3d 718, 736 (9th Cir. 2007). Under South
Bay's balancing test, a court must weigh the practice's “impact on its alleged victim, balanced
against the reasons, justifications and motives of the alleged wrongdoer. In brief, the court must
weigh the utility of the *1183  defendant's conduct against the gravity of the harm to the alleged
victim.” South Bay Chevrolet v. Gen. Motors Acceptance Corp., 72 Cal.App.4th 861, 886, 85
Cal.Rptr.2d 301 (1999).


Ms. Johnson alleges that Nissan violated all three prongs of the UCL. Because this includes the
fraud prong, all of these allegations are subject to Rule 9(b)'s heightened pleading requirement. See
Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir. 2009) (holding that, in a case arising
under the UCL alleging both fraud and unfairness, “if the claim is said to be ‘grounded in fraud’ ...
the pleading of that claim as a whole must satisfy the particularity requirement of Rule 9(b)”).
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With respect to the unlawfulness prong of the UCL, Ms. Johnson alleges that the predicate for
her claim is Nissan's violation of the CLRA. See Klein v. Chevron U.S.A., Inc., 202 Cal.App.4th
1342, 1383, 137 Cal.Rptr.3d 293 (2012) (“[A] violation of the CLRA ... may form the predicate
‘unlawful act’ for the purposes of a UCL claim.”). The CLRA proscribes several “unfair methods
of competition and unfair or deceptive acts or practices by any person in a transaction,” including
“[r]epresenting that goods ... have ... characteristics ... that they do not have,” “[r]epresenting that
goods ... are of a particular standard, quality, or grade, ... if they are of another,” or “[a]dvertising
goods or services with intent not to sell them as advertised.” Cal. Civ. Code § 1770. These practices
“include the concealment or suppression of material facts.” Collins, 202 Cal.App.4th at 255, 134
Cal.Rptr.3d 588. As under the UCL's fraudulent business practices prong, the defendant must
have a duty to disclose the material facts at issue. See Smith v. Ford Motor Co., 749 F.Supp.2d
980, 987 (N.D. Cal. 2010); Klein, 202 Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard
for determining whether a representation is ‘fraudulent’ under the UCL applies equally to claims
arising under the CLRA.”).


Ms. Johnson alleges that Nissan violated the CLRA through various affirmative
misrepresentations, including that “Nissan represents that its vehicles with panoramic sunroofs
had characteristics, values, or benefits which they do not have,” and that “Nissan advertises its
goods with intent not to sell them as advertised.” FAC ¶ 187(a)–(e). Ms. Johnson further alleges
that Nissan “failed to disclose its knowledge of its panoramic sunroof defect and further failed to
disclose the attendant risks associated with that defect at the point of sale or otherwise.” FAC ¶ 188.


The First Amended Complaint does not identify any specific affirmative misrepresentation
or misleading advertisement on behalf of Nissan with sufficient particularity to survive Rule
9(b)'s heightened pleading requirements. Plaintiffs argue that they have sufficiently pleaded a
“nondisclosure case” predicated on “omissions or failure to act.” Opp. at 20. Nissan contends that
Ms. Johnson cannot establish a concealment or omission claim against Nissan because she cannot
allege a transaction with Nissan when she purchased her vehicle from CarMax. Nissan also claims
that plaintiffs cannot establish any duty to disclose on behalf of Nissan.


Contrary to Nissan's assertion, the CLRA does not require a direct transaction between plaintiffs
and defendants. See Cal. Civ. Code § 1780(a) (“Any consumer who suffers any damage as a result
of the use or employment by any person of a method, act, or practice declared to be unlawful by
Section 1770 may bring an action against that person ....”); see also McAdams v. Monier, Inc., 182
Cal.App.4th 174, 186, 105 Cal.Rptr.3d 704 (2010) (“We also pause here to note that a cause of
action under the CLRA may be established *1184  independent of any contractual relationship
between the parties.”); Chamberlan v. Ford Motor Co., 369 F.Supp.2d 1138, 1144 (N.D. Cal. 2005)
(“Plaintiffs who purchased used cars have standing to bring CLRA claims, despite the fact that
they never entered into a transaction directly with Defendant.”). While Nissan claims that Asghari
v. Volkswagen Grp. of Am., Inc., 42 F.Supp.3d 1306 (C.D. Cal. 2013), establishes otherwise, Nissan
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is mistaken. The court in Ashgari merely held that where plaintiff failed to allege that defendant
had obtained any funds by virtue of an unfair business practice, plaintiff could not bring a claim
for restitution under the UCL. Id. at 1323–25.


Ms. Johnson's allegations that Nissan had a duty to disclose further information about the
panoramic sunroofs are plausible. The panoramic sunroofs' alleged “propensity to spontaneously
shatter, endangering the personal safety of drivers,” is undoubtedly a material fact, which is further
bolstered by the allegation that “[h]ad Nissan disclosed that information,” plaintiffs “would not
have purchased Class Vehicles or would have paid significantly less for them.” FAC ¶ 180. Nissan's
failure to disclose this propensity, in conjunction with its advertising of the panoramic sunroof
feature, are sufficient to allege that Nissan has either “actively conceal[ed] a material fact” or that
Nissan “ma[de] a partial representation[ ] that [was] misleading because some other material fact
ha[d] not been disclosed.” Collins, 202 Cal.App.4th at 255, 134 Cal.Rptr.3d 588.


Because Ms. Johnson's allegations are sufficient to state a claim under the CLRA based on the
deceptive act of fraudulent omissions or concealment, Ms. Johnson has likewise stated a claim
under the unlawfulness prong of the UCL. The same allegations establish that Ms. Johnson has
stated a claim under the fraudulent business practices prong of the UCL as well. See Kelin, 202
Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard for determining whether a representation
is ‘fraudulent’ under the UCL applies equally to claims arising under the CLRA.”). For these
reasons, I DENY Nissan's motion to dismiss Ms. Johnson's claim under the UCL.


B. California's Consumer Legal Remedies Act
Ms. Johnson brings a separate claim for violation of the CLRA in Count Four of the First Amended
Complaint. For the reasons stated above, Ms. Johnson's allegations are sufficient to state a claim
under the CLRA based on fraudulent omission or concealment and may proceed.


C. New York General Business Law Sections 349 (Deceptive Acts and Practices) and 350
(False Advertising)


[21]  [22] New York's General Business Law, Section 349, declares unlawful “[d]eceptive acts
or practices in the conduct of business, trade or commerce or in the furnishing of any service
in this state.” N.Y. Gen. Bus. L. § 349. Section 350 likewise deems “false advertising in the
conduct of any business, trade or commerce” unlawful. N.Y. Gen. Bus. L. § 350. In order to
state a claim under Section 349, a plaintiff must allege “(1) consumer-oriented conduct that is (2)
materially misleading and that (3) plaintiff suffered injury as a result of the allegedly deceptive
act or practice.” City of New York v. Smokes–Spirits.Com, Inc., 12 N.Y.3d 616, 883 N.Y.S.2d 772,
911 N.E.2d 834, 838 (2009). The requirements under Section 350 are substantially the same. See
Andre Strishak & Assocs., P.C. v. Hewlett Packard Co., 300 A.D. 2d 608, 609, 752 N.Y.S.2d 400
(N.Y. App. Div. 2002). An act is “consumer *1185  oriented” when “the acts or practices have
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a broader impact on consumers at large.” Oswego Laborers' Local 214 Pension Fund v. Marine
Midland Bank, N.A., 85 N.Y.2d 20, 623 N.Y.S.2d 529, 647 N.E.2d 741, 744 (1995).


Plaintiff need not establish defendant's intent to defraud or mislead in order to state a claim,
nor need plaintiff establish justifiable reliance. Id., 623 N.Y.S.2d 529, 647 N.E.2d at 745. New
York courts have adopted “an objective definition of deceptive acts and practices, whether
representations or omissions, limited to those likely to mislead a reasonable consumer acting
reasonably under the circumstances.” Id. (emphasis added); see also Solomon v. Bell Atl. Corp., 9
A.D.3d 49, 777 N.Y.S.2d 50, 55 (2004) (“[T]o prevail in a cause of action under GBL §§ 340 and
350, the plaintiff must prove that the defendant made misrepresentations or omissions that were
likely to mislead a reasonable consumer in plaintiff's circumstances, that the plaintiff was deceived
by those misrepresentations or omissions and that as a result the plaintiff suffered injury.”).


While Nissan contends that a claim under Section 349 is actionable “only” if the defendant
withheld information that it alone possesses, citing Oswego, Nissan misconstrues that case.
Oswego reasoned that while the law does not create an affirmative duty on behalf of businesses
“to ascertain consumers' individual needs and guarantee that each consumer has all relevant
information specific to its situation,” “[t]he scenario is quite different ... where the business
alone possesses material information that is relevant to the consumer and fails to provide this
information.” 623 N.Y.S.2d 529, 647 N.E.2d at 745. Plaintiffs have no burden to establish that
defendants “alone” possessed material information; instead, when plaintiffs do allege such facts,
Oswego suggests that the law imposes a higher burden on defendants.


Nissan next argues that Ms. Seenarain cannot establish causation, which is necessary to proceed
on a claim under either Section 349 or 350. See Oswego, 623 N.Y.S.2d 529, 647 N.E.2d at 745;
Andre Strishak, 300 A.D. 2d at 609, 752 N.Y.S.2d 400. Ms. Seenarain alleges that she “did a
significant amount of research before deciding upon her [Nissan vehicle],” including speaking
“at least with automobile sales representatives from Garden City Nissan who assured her that the
certified pre-owned Maxima met her requirements for safety, reliability, and economy.” FAC ¶
123. She also states that “[t]he panoramic sunroof feature was then the clincher for Ms. Seenarain
because it was a beautiful feature that purported to improve the driving experience for driver and
passengers,” and that she “spent more money on a car for the panoramic sunroof upgrade.” Id.
She further asserts that “[d]uring her research, Ms. Seenarain did not encounter any information
indicating that a panoramic sunroof could be dangerous. Nor did she observe any warnings about
the potential for this type of sunroof to spontaneously explode.” FAC ¶ 126. Finally, she adds that
she “would not have purchased [a Nissan vehicle] at all or else paid less for the [vehicle] but for
Nissan's false advertising.” FAC ¶305. These allegations sufficiently plead a material omission in
Nissan's advertising as well as sales practices, and if Ms. Seenarain been informed of them, she
would not have incurred the relevant injury. For these reasons, I DENY Nissan's motion to dismiss
Ms. Seenarain's consumer fraud claims.
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V. Whether Plaintiffs' Equitable Claims Show a Lack of Adequate Remedy at Law, or
That They Would Suffer Irreparable Injury


[23] Finally, I address whether plaintiffs have sufficiently pleaded that they are *1186  entitled
to equitable relief. Plaintiffs seek various forms of equitable relief, including restitution, FAC
¶ 350(C), disgorgement, id. ¶ 350(D), and “an order enjoining Nissan from continuing to sell
vehicles with defective panoramic sunroofs,” id. ¶ 10. Nissan moves to dismiss plaintiffs' equitable
claims, contending that plaintiffs have shown neither a lack of adequate remedy at law, nor
irreparable injury. 6  With respect to the adequacy of the remedy at law, plaintiffs contend that they
may assert their claims for equitable relief in the alternative. They do not respond with regards
to irreparable injury.


6 Because plaintiffs do not dispute that they must show both of these factors, I analyze them
below without accepting that they are necessarily required for all forms of equitable relief.


While it is true that “a court should determine the adequacy of a remedy in law before resorting
to equitable relief,” Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 75–76, 112 S.Ct. 1028, 117
L.Ed.2d 208 (1992), it is premature to make this determination now. While plaintiffs assert claims
for both damages and equitable relief, at least some of plaintiffs' claims for equitable relief are
based on a fraudulent concealment theory, separate and apart from their breach of warranty theory
based on manufacturing defect. The warranty claims for which plaintiffs seek damages concern
the scope of the warranty agreement and whether it covers the defects in the panoramic sunroofs,
whereas the fraudulent concealment claims allege that Nissan's sales and advertising are deceptive
and misleading due to material omissions. Because I have found that plaintiffs have sufficiently
pleaded actionable claims under the fraudulent concealment theory, plaintiffs may seek recovery
in the form of equitable relief for those claims. See Donohue v. Apple, Inc., 871 F.Supp.2d 913, 933
(N.D. Cal. 2012) (“Here, plaintiff indicates that his restitution claim is based on Apple's alleged
fraud, and is pleaded in the alternative to his breach of contract claims. The court agrees that if
plaintiff prevails on his consumer protection claims but not under a contract theory, he may seek
recovery in the form of restitution.”).


Finally, I disagree with Nissan that plaintiffs have failed to show a threat of irreparable harm.
Nissan contends that because plaintiffs' vehicles have been repaired, they cannot establish that
further damage is imminent or likely. But plaintiffs clearly allege that the repairs or replacements
of their panoramic sunroofs do not address the alleged defect, and carry the same risk of shattering.
See, e.g., FAC ¶ 42(t) (“Sunroof exploded twice ..., [o]nce on July 20th 2016 and once on August
15 2016 after being replaced with OEM parts.”); id. ¶ 72 (“[D]rivers who have experienced an
exploding sunroof and bring their vehicles to a dealership for repairs are not told that identically
defective sunroofs are installed as replacements in their vehicles.”). Moreover, plaintiffs have
alleged that they remain in fear of driving their vehicles because of the risk of repeat shattering. Id.
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¶ 105 (“Ms. Johnson is afraid the replacement sunroof will explode like the original one did. She
has not used her sunroof since the replacement panoramic sunroof was installed due to this fear.”);
id. ¶ 106 (“Ms. Johnson is now scared to drive her vehicle.”); id. ¶ 134 (“Ms. Seenarain is anxious
driving the ‘repaired’ Maxima, fearful that the sunroof will again explode.”). These allegations
are sufficient to establish a threat of further damage that is imminent or likely at this stage.


*1187  For these reasons, I DENY Nissan's motion to dismiss plaintiffs' equitable claims.


CONCLUSION


For the reasons stated above, I GRANT IN PART and DENY IN PART Nissan's Motion to Dismiss
Plaintiffs' First Amended Complaint. More specifically, I GRANT Nissan's motion to dismiss
plaintiffs' nationwide class allegations and Nissan's motion to dismiss Ms. Johnson's implied
warranty claim under the Song–Beverly Act (Count Five) with leave to amend. I DENY Nissan's
motion to dismiss the remaining claims. Plaintiffs have twenty (20) days to amend.


IT IS SO ORDERED.


All Citations


272 F.Supp.3d 1168


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Luxury vehicle buyer brought action against vehicle manufacturer under the Song-
Beverly Act for breach of express warranty after manufacturer refused to repurchase certified
preowned vehicle after uncurable defect manifested during duration of the used vehicle warranty.
After jury found manufacturer liable for breach of express warranty and implied warranty
of merchantability, the Superior Court, Orange County, No. 30-2016-00866822, Melissa R.
McCormick, J., entered judgment for buyer. Manufacturer appealed.


[Holding:] The Court of Appeal, Ikola, J., held that manufacturer stepped into role of a retailer and
was thus subject to obligations of a retailer under used goods provision of the Song-Beverly Act.


Affirmed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (1)


[1] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Vehicle manufacturer stepped into the role of a retailer and was thus subject to obligations
of a retailer under used goods provision of the Song-Beverly Act, including the obligation
to maintain local repair facilities to carry out terms of express warranties, in car buyer's
action against manufacturer arising from manufacturer's refusal to repurchase, under used
vehicle warranty, a certified preowned luxury vehicle that had an uncurable defect, where
manufacturer partnered with a dealership to sell used vehicles directly to the public by
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offering an express warranty as part of the sales package, which was crucial incentive for
buyers. Cal. Civ. Code §§ 1793.2, 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 324
[Maintenance of Service and Repair Facilities.]


11 Cases that cite this headnote


**485  Appeal from a judgment of the Superior Court of Orange County, Melissa R. McCormick,
Judge. Affirmed. (Super. Ct. No. 30-2016-00866822)


Attorneys and Law Firms


Universal & Shannon, Jon D. Universal and James P. Mayo, Sacramento, for Defendant and
Appellant.


Rosner Barry & Babbitt, Hallen D. Rosner and Arlyn L. Escalante, San Diego; Consumer Law
Experts, Jessica Anvar and Michael M. Ouziel for Plaintiff and Respondent.


OPINION


IKOLA, J.


*336  The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.; the Song-Beverly
Act) provides enhanced remedies to consumers who buy new consumer goods accompanied
by a manufacturer's express warranty. 1  (§ 1793.2.) It also provides for an implied warranty of
merchantability. (§§ 1791.1, subd. (c), 1792.) The same protections generally apply to sale of used
goods accompanied by an express warranty, except that the distributor or retail seller is bound, as
opposed to the manufacturer, and the duration of the implied warranty of merchantability is much
shorter. (§ 1795.5.)


1 All statutory references are to the Civil Code unless otherwise stated.


This case involves the sale of a certified preowned Mercedes Benz that still had a portion of
the new vehicle warranty remaining, and which was accompanied by an additional used vehicle
warranty issued by the manufacturer. An uncurable defect manifested after the expiration of
the new vehicle warranty, but during the duration of the used vehicle warranty. Mercedes Benz
refused to repurchase the vehicle, and the plaintiff sued. A jury found Mercedes Benz liable
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under the Song-Beverly Act for breach of both the express warranty and the implied warranty of
merchantability, and, pursuant to the stipulation of the parties as to the amount of damage, awarded
the same compensatory damages on both causes of action. The court entered judgment *337  on
the jury's special verdict after striking the damages for breach of the implied warranty, presumably
to avoid a double recovery. 2  Mercedes Benz appealed.


2 Because we will affirm the judgment as entered on the verdict for breach of the express
warranty, it becomes unnecessary to discuss the verdict on the alternate theory of breach of
the implied warranty.


**486  We conclude the jury's verdict on the breach of express warranty was sound. Although
the Song-Beverly Act generally binds only distributors and retail sellers in the sale of used goods,
we conclude Mercedes Benz stepped into that role by issuing an express warranty on the sale of
a used vehicle. Accordingly, we affirm the judgment.


FACTS


In May 2014 plaintiff Justin Kiluk bought a certified preowned Mercedes-Benz vehicle for an out-
the-door price of $121,922.23. The vehicle had 9,568 miles on it. It was purchased from Fletcher
Jones Motorcars (which is not a party to this lawsuit).


The vehicle had originally been sold new in either August 2011 or October 2011 with a four-year
or 50,000 mile new car warranty. 3  Because plaintiff purchased the vehicle prior to the expiration
of the new car warranty, he was entitled to its benefits until it expired in either August 2015
or October 2015. Additionally, defendant Mercedes-Benz USA, LLC (Mercedes Benz) issued a
certified preowned warranty that would last for one year from the end of the new car warranty
(either Aug. 2015 or Oct. 2015 through either Aug. 2016 or Oct. 2016).


3 Mercedes Benz states in its briefs on appeal that the original sale date of the new vehicle was
both August 2011 and October 2011. Plaintiff's brief on appeal does not state the original sale
date. The record on appeal does not otherwise clarify the date. Fortunately, the difference
in dates is not dispositive.


Starting in December 2015, which was during the period of the certified preowned warranty,
the vehicle began making a loud screeching noise every time plaintiff turned the steering wheel.
Plaintiff brought the vehicle in for repairs multiple times, but the problem was never fixed, and
ultimately Mercedes Benz took the position that the noise was “normal.” Mercedes Benz refused
to repurchase the car.
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In August 2016 plaintiff filed the present lawsuit for breach of warranty and a violation of the Song-
Beverly Act. This appeal principally concerns four motions in limine, one by plaintiff and three by
Mercedes Benz. The court accurately described the three Mercedes Benz motions as essentially
*338  “untimely motions for summary adjudication.” The one by plaintiff is entitled “Plaintiff's
Motion in Limine No. 10 to Exclude Any Statement, Argument, or Testimony that The Mercedes-
Benz Certified Pre-Owned Warranty is Not an ‘Applicable Express Warranty.’ ” Mercedes Benz
filed a reciprocal motion entitled, “Motion in Limine No. 10 By Defendant Mercedes-Benz USA,
LLC to Exclude Repairs or Customer Concerns After the Expiration of the Express Warranty” (by
which it meant the express new vehicle warranty). In a similar vein, Mercedes Benz filed a motion
targeting evidence of damages: “Motion in Limine No. 7 By Defendant to Restrict Plaintiff's
Damages to the Remedies Available Under Commercial Code § 2-714” (the gist of which was
that plaintiff's only remedy was for breach of contract, not the remedies available under the Song-
Beverly Act). These motions all turned on Mercedes Benz's legal position that the Song-Beverly
Act does not apply to an express warranty issued by a manufacturer with respect to a used vehicle.
Mercedes Benz also filed a motion in limine targeting plaintiff's claim for breach of implied
warranty based on Mercedes Benz's claim that the implied warranty expired over a year before
plaintiff started experiencing the steering wheel defect. We need not address the court's ruling on
the implied warranty motion in light of our **487  resolution of the express warranty issue. (See
fn. 2, ante.)


The court found in plaintiff's favor on the express warranty issue, finding that the Song-Beverly
Act applied to the used car warranty issued by Mercedes Benz and thus granted plaintiff's motion,
and denied Mercedes Benz's two motions. The court also found in favor of plaintiff on the implied
warranty motion.


A jury found in favor of plaintiff on his causes of action for breach of express warranty and breach
of the implied warranty of merchantability. It awarded $112,149.86 in stipulated damages, plus
a penalty of $25,000 on the breach of express warranty. It awarded the same damages (without
the penalty) on the breach of implied warranty claim. The court entered judgment on the jury's
special verdict after striking the damages for breach of the implied warranty, presumably to avoid
a double recovery. Mercedes Benz appealed from the ensuing judgment.


DISCUSSION


Mercedes Benz contends the judgment must be reversed. On the express warranty claim,
Mercedes Benz contends the Song-Beverly Act does not apply to an express warranty issued by
a manufacturer on a used vehicle. We disagree.
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The Song-Beverly Act requires that where a manufacturer sells “consumer goods” accompanied
by an express warranty, it must maintain *339  local repair facilities “to carry out the terms of
those warranties.” (§ 1793.2, subd. (a)(1).) “ ‘Consumer goods’ means any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables.” (§ 1791, italics added.)


“Except as provided in paragraph (2),” where a manufacturer does not “repair the goods to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an amount equal to the purchase price paid
by the buyer, less that amount directly attributable to use by the buyer prior to the discovery of
the nonconformity.” (§ 1793.2, subd. (d)(1).) Paragraph 2 provides a more specific process for
new motor vehicles: “If the manufacturer or its representative in this state is unable to service or
repair a new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either promptly replace the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in accordance with subparagraph (B). However, the
buyer shall be free to elect restitution in lieu of replacement, and in no event shall the buyer be
required by the manufacturer to accept a replacement vehicle.” (Id., subd (d)(2).) It then goes on
to provide more specific procedures for replacement and restitution. (Id., subd. (d)(2)(B)-(C).)


The Song-Beverly Act provides similar remedies in the context of the sale of used goods, except
that the manufacturer is generally off the hook: “Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean ‘new’ goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be the
same as that imposed on manufacturers under this chapter except: [¶] (a) It shall be the obligation of
the distributor or retail seller making express warranties with respect to used consumer goods (and
not the original manufacturer, distributor, or retail seller making express warranties with respect to
such goods **488  when new) to maintain sufficient service and repair facilities within this state
to carry out the terms of such express warranties.” (§ 1795.5, subd. (a).)


Here, the parties dispute whether the subject vehicle was a “new motor vehicle” or a used good
under the Song-Beverly Act. In Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th
112, 41 Cal.Rptr.2d 295 (Jensen) the court held that a used vehicle sold during the period of a
transferrable new vehicle warranty is a “new motor vehicle” for purposes of *340  the Song-
Beverly Act. While we have some reservations about that holding, 4  ultimately we need not decide
whether Jensen was correctly decided because, even if the vehicle was not a “new motor vehicle”
under Song-Beverly Act, Mercedes Benz was still liable under the used goods provisions of section
1795.5.
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4 Would a car accompanied by a 20-year warranty still be a “new motor vehicle” under the
Song-Beverly Act on year 18? That would seem to follow from the holding in Jensen. The
Jensen court relied on the definition of “new motor vehicle” in section 1793.22 (Jensen,
supra, 35 Cal.App.4th at pp. 121-122, 41 Cal.Rptr.2d 295), which includes “a dealer-owned
vehicle and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car
warranty,” and concluded that every car sold with any portion of a new-vehicle warranty
remaining is a new motor vehicle. (§ 1793.22, subd. (e)(2), italics added.) But arguably that
language refers to cars originally sold with a new motor vehicle warranty, not subsequent
sales. (See Veh. Code, § 430 [“A ‘new vehicle’ is a vehicle constructed entirely from new
parts that has never been the subject of a retail sale”].) The Jensen court's approach creates
a potential problem with the implied warranty of merchantability, in that a one-year implied
warranty automatically attaches to any new consumer good sold in this state. (§ 1792.)
Arguably, if a used vehicle is a “new motor vehicle,” then the one-year implied warranty
attaches to every subsequent sale during the warranty period, even if the manufacturer has
no knowledge of the sale, and even though the Song-Beverly Act provides that “in no event
shall such implied warranty have a duration of ... more than one year following the sale of
new consumer goods to a retail buyer.” (§ 1791.1, subd. (c).) An alternative approach would
be to hold that purchasers of used vehicles during the period of a transferable new motor
vehicle warranty have standing under the Song-Beverly Act because the original sale was
of a new motor vehicle, and manufacturers have an ongoing duty under the Song-Beverly
Act to “carry out the terms of those warranties.” (§ 1793.2, subd. (a)(1).) If a term of the
warranty is that it is transferrable, then the manufacturer's duties under the Song-Beverly
Act continue posttransfer. This approach enforces the warranty while avoiding the problem
of serial implied warranties.


Mercedes Benz argues section 1795.5 does not apply here because that section specifically exempts
manufacturers, instead imposing obligations only on the retailer or distributor. But the assumption
baked into section 1795.5 is that the manufacturer and the distributor/retailer are distinct entities.
Where the manufacturer sells directly to the public, however, it takes on the role of a retailer.
(See § 1791, subd. (l) [“ ‘Retail seller,’ ‘seller,’ or ‘retailer’ means any individual, partnership,
corporation, association, or other legal relationship that engages in the business of selling or leasing
consumer goods to retail buyers”].) Nothing about the text of section 1795.5 suggests that where
a manufacturer acts in the capacity of a retailer, it is exempt from the Song-Beverly Act. Here,
Mercedes Benz partnered with a dealership to sell used vehicles directly to the public by offering an
express warranty as part of the sales package, which is a crucial incentive for buyers like plaintiff.
By partnering with the dealership, Mercedes Benz stepped into the role of a retailer and was
subject to the obligations of a retailer under section 1795.5. That section provides that a retailer's
obligations are the “same” as a manufacturer under section 1793.2. Accordingly, it was entirely
proper to permit **489  the jury to analyze Mercedes Benz's liability under section 1793.2.
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*341  DISPOSITION


The judgment is affirmed. Plaintiff shall recover his costs incurred on appeal.


Bedsworth, Acting P. J., and Moore, J., concurred.
Appellant's petition for review by the Supreme Court was denied March 11, 2020, S260267.


All Citations


43 Cal.App.5th 334, 256 Cal.Rptr.3d 484, 19 Cal. Daily Op. Serv. 11,844, 2019 Daily Journal
D.A.R. 11,605


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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207 Cal.App.3d 1501, 256 Cal.Rptr. 6, 57 USLW 2549


MARGARET ANN DRAIN LAWRENCE, Plaintiff and Respondent,
v.


WALZER & GABRIELSON et al., Defendants and Appellants


No. B030132.
Court of Appeal, Second District, Division 4, California.


Feb 24, 1989.


SUMMARY


The trial court, in an action for legal malpractice, denied defendant law firm's petition to compel
arbitration in accordance with an arbitration clause contained in the retainer agreement signed by
the client. The arbitration clause stated that it was applicable to disputes regarding “fees, costs or
any other aspect” of the attorney-client relationship. (Superior Court of Los Angeles County, No.
C 635795, Warren H. Deering, Judge.)


The Court of Appeal affirmed. It held that, by signing the retainer contract, the client never
agreed to binding arbitration of any future legal malpractice claim, since the term “any other” in
the agreement was limited under the doctrine of ejusdem generis to the limited class of matters
preceding it, namely, financial matters, and, in any event, plaintiff was unaware that signing the
contract would constitute a waiver of her right to a civil trial. It also held, however, that sanctions
against the law firm on the ground of bringing a frivolous appeal were not warranted. (Opinion by
George, J., with McClosky, Acting P. J., and Goertzen, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Arbitration and Award § 5--Arbitration Clause in Legal Retainer Contract--Malpractice Claim.
A clause in a legal retainer contract, stating the parties' agreement to arbitrate any dispute regarding
“fees, costs or any other aspect” of the attorney-client relationship, did not compel arbitration
of a legal malpractice action subsequently brought by the client. The phrase “any other aspect”
was properly interpreted as applying only to the limited class of matters preceding it, namely,
financial matters. Moreover, the arbitration clause was drafted by the *1502  attorneys, and was
thus properly construed against them. In any event, the client did not agree to binding arbitration,
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since she did not know that signing the contract would constitute a waiver of her right to a civil
trial on any future malpractice claim.


[See Cal.Jur.3d (Rev), Arbitration and Award, § 6 et seq.; Am.Jur.2d, Arbitration and Award,
§ 11 et seq.]


(2)
Arbitration and Award § 10--Statutory Procedures for Compulsory Arbitration--Conditions and
Prerequisites--Consensuality of Agreement.
Arbitration is consensual in nature. The fundamental assumption of arbitration is that it may be
invoked as an alternative to the settlement of disputes through the judicial process solely by reason
of an exercise of choice by all parties. In other words, a party cannot be compelled to arbitrate a
dispute he has not agreed to submit.


(3)
Contracts § 33--Construction and Interpretation--Meaning of Words-- Doctrine of Ejusdem
Generis (General Limited by Specific).
Under the doctrine of ejusdem generis, also known as Lord Tenterden's rule, where general words
follow the enumeration of particular classes of persons or things, the general words are construed
as applicable only to persons or things of the same general nature or class as those enumerated.
The words “other” or “any other” following an enumeration of particular classes should be read
therefore as “other such like” and to include only others of like kind or character.


(4)
Arbitration and Award § 5--Arbitration Agreements--Construction and Effect--Waiver of Jury
Trial.
An arbitration agreement constitutes a waiver of the right to a jury trial, which is a substantial
right not lightly to be deemed waived. Therefore, for the forfeiture of such a right to be valid and
binding, a contract signatory must be made aware of the existence of an arbitration provision or
its implications. Absent notification or at least some explanation, the signatory cannot be said to
have exercised a real choice in selecting arbitration over litigation. Jury trial rights cannot be taken
away from one who unknowingly signs a document purporting to exact a waiver.


(5)
Attorneys at Law § 12--Retainer Contracts--Arbitration Clause Extending to Malpractice Claims--
Construction Against Drafting Attorney.
Although there is nothing inherently improper about an arbitration agreement between a lawyer
and client which extends to malpractice claims, the client must be fully advised of the possible







Lawrence v. Walzer & Gabrielson, 207 Cal.App.3d 1501 (1989)
256 Cal.Rptr. 6, 57 USLW 2549


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


consequences of that agreement. Since all dealings between an attorney and client that are
beneficial to the attorney must be closely *1503  scrutinized with the utmost strictness for any
unfairness, any uncertainty in an agreement in a retainer contract to arbitrate future disputes should
be resolved against the drafting attorney.


(6)
Appellate Review § 118--Dismissal--Frivolous and Sham Appeals-- Sanctions.
An award of sanctions for bringing a frivolous appeal was not warranted where respondent
conceded that the issue on appeal was a matter of first impression.


COUNSEL
Lewis, D'Amato, Brisbois & Bisgaard, Mary G. Whitaker, James G. Bohm and John J. Aumer for
Defendants and Appellants.
Peter R. diDonato for Plaintiff and Respondent.


GEORGE, J.


The law firm of Walzer & Gabrielson and four attorneys associated with that firm are defendants
in an action for legal malpractice brought by Margaret Drain Lawrence, a former client, and
appeal from the denial of their petition to compel arbitration. 1  Defendants contend (1) the retainer
agreement signed by plaintiff compels arbitration of this action for legal malpractice, and (2)
defendants did not waive their right to compel arbitration by conducting discovery in the present
case. Plaintiff contends the appeal is frivolous and asks this court to impose sanctions. For the
reasons that follow, we affirm the order of the court below but deny sanctions. *1504


1 Defendants also appeal from the trial court's order denying a motion for reconsideration of
the order denying the petition to compel arbitration and motion to stay proceedings pending
arbitration. Because the order denying the petition is appealable (Code Civ. Proc., § 1294,
subd. (a)), and the appeal from that order will resolve defendants' various contentions, we
need not and do not determine whether an order refusing to reconsider the denial of a petition
to compel arbitration is an appealable order. (Madden v. Kaiser Foundation Hospitals (1976)
17 Cal.3d 699, 705, fn. 4 [131 Cal.Rptr. 882, 552 P.2d 1178].)


Facts
In 1986 plaintiff retained defendants to represent her in the dissolution of her marriage. 2  A retainer
agreement, consisting of a three-page letter from defendants to plaintiff, states: “This letter sets
forth the agreement concerning our representation of you.” Thirteen numbered paragraphs follow.
The first nine paragraphs concern the computation and payment of attorney's fees and costs. In
paragraph 10, defendants promise to keep plaintiff informed of the progress of her case. Paragraph
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11 then states: “In the event of a dispute between us regarding fees, costs or any other aspect of our
attorney-client relationship, the dispute shall be resolved by binding arbitration. The prevailing
party in any arbitration or litigation between us shall be entitled to reasonable attorney's fees and
costs.” The final two paragraphs contain a promise by defendants to conform “to the highest legal
and ethical standards,” and instructions to plaintiff to sign and return a copy of the letter. The letter
was dated May 5, 1986, and was signed by plaintiff on May 8, 1986.


2 This division decided an appeal in that action. (In re Marriage of Lawrence (Feb. 11, 1988)
B023578 [nonpub. opn.].)


On February 9, 1987, plaintiff filed a complaint alleging causes of action for legal malpractice and
willful breach of fiduciary duty. On April 27, 1987, defendants filed a petition to compel arbitration
and a motion for stay of proceedings pending arbitration. (Code Civ. Proc., §§ 1281.2, 1281.4.)
In opposition, plaintiff submitted her declaration stating the retainer letter was handed to her by a
paralegal employed by defendants who told her “to sign it, and return it, with $7,500.00, if [she]
wanted the firm of Walzer and Gabrielson to act as [her] attorneys ....” Plaintiff's declaration said
she “had no idea I was giving up my right to sue my attorneys ... in Superior Court, for their future
malpractice, and that I was giving up my right to a jury trial.” Plaintiff declared she would not
have signed the agreement had she been told that she thereby “would be submitting the matter of
their possible future malpractice to arbitration.”


The court below, stating it believed plaintiff's declaration, denied the petition to compel arbitration
and the motion for stay pending arbitration.


Discussion


Whether the Arbitration Clause in the Retainer
Agreement Covers a Claim for Legal Malpractice


Our Supreme Court has observed that “arbitration has become an accepted and favored method
of resolving disputes [citations], praised by the *1505  courts as an expeditious and economical
method of relieving overburdened civil calendars [citation].” ( Madden v. Kaiser Foundation
Hospitals, supra, 17 Cal.3d 699, 706-707.) Code of Civil Procedure section 1281 provides: “A
written agreement to submit to arbitration an existing controversy or a controversy thereafter
arising is valid, enforceable and irrevocable, save upon such grounds as exist for the revocation
of any contract.” Pursuant to section 1281.2, “On petition of a party to an arbitration agreement
alleging the existence of a written agreement to arbitrate a controversy ... the court shall order
the petitioner and the respondent to arbitrate the controversy if it determines that an agreement to
arbitrate the controversy exists ....” (Italics added.) (1a) A threshold issue, therefore, is whether
an agreement to arbitrate a legal malpractice claim exists. (Ramirez v. Superior Court (1980) 103
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Cal.App.3d 746, 752 [163 Cal.Rptr. 223]; Windsor Mills, Inc. v. Collins & Aikman Corp. (1972)
25 Cal.App.3d 987, 992 [101 Cal.Rptr. 347].)


(2) “[We] start with the basic premise that arbitration is consensual in nature. The fundamental
assumption of arbitration is that it may be invoked as an alternative to the settlement of disputes
through the judicial process 'solely by reason of an exercise of choice by [all] parties.' [Citation.]
In other words, a party cannot be compelled to arbitrate a dispute he has not agreed to
submit.” (Wheeler v. St. Joseph Hospital (1976) 63 Cal.App.3d 345, 355 [133 Cal.Rptr. 775, 84
A.L.R.3d 343].) “[N]otwithstanding the cogency of the policy favoring arbitration and despite
frequent judicial utterances that because of that policy every intendment must be indulged in favor
of finding an agreement to arbitrate, the policy favoring arbitration cannot displace the necessity
for a voluntary agreement to arbitrate. [Citation.] ... '[T]here is no policy compelling persons to
accept arbitration of controversies which they have not agreed to arbitrate. ...' [Citation.] And it
has been held that to be enforceable, an agreement to arbitrate must have been 'openly and fairly
entered into.' [Citations.]” ( Id., at p. 356; Beynon v. Garden Grove Medical Group (1980) 100
Cal.App.3d 698, 704 [161 Cal.Rptr. 146]; Main v. Merrill Lynch, Pierce, Fenner & Smith, Inc.
(1977) 67 Cal.App.3d 19, 32 [136 Cal.Rptr. 378].) As our Supreme Court has held, “There is indeed
a strong policy in favor of enforcing agreements to arbitrate, but there is no policy compelling
persons to accept arbitration of controversies which they have not agreed to arbitrate ....” (Freeman
v. State Farm Mut. Auto. Ins. Co. (1975) 14 Cal.3d 473, 481 [121 Cal.Rptr. 477, 535 P.2d 341].)


(1b) Defendants contend that inclusion of the phrase “any other aspect of our attorney-client
relationship” in the arbitration clause of the retainer agreement compels arbitration of “[a]ny
dispute arising out of the attorney-client relationship,” including a claim of legal malpractice.
(Italics in *1506  original.) If this phrase is considered standing alone, defendants' argument
would be compelling. (Cf. Izzi v. Mesquite Country Club (1986) 186 Cal.App.3d 1309, 1315 [231
Cal.Rptr. 315]; compare Victoria v. Superior Court (1985) 40 Cal.3d 734, 738 [222 Cal.Rptr. 1,
710 P.2d 833].) The issue before us, however, is not whether the phrase “any other aspect of our
attorney-client relationship,” standing alone, would encompass an action for attorney malpractice,
because in the retainer agreement at issue, these words do not stand alone. Instead, the phrase is
one provision in an agreement devoted almost exclusively to financial matters 3  and appears in
a sentence which reads: “In the event of a dispute between us regarding fees, costs or any other
aspect of our attorney-client relationship, the dispute shall be resolved by binding arbitration.” In
this context, the arbitration clause appears to be limited to disputes concerning financial matters
such as fees and costs and is most likely to be so viewed by a prospective client to whom the
proposed agreement is tendered by the law firm.


3 Civil Code section 1647 states: “A contract may be explained by reference to the
circumstances under which it was made, and the matter to which it relates.”
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Civil Code section 1648 provides: “However broad may be the terms of a contract, it extends
only to those things concerning which it appears that the parties intended to contract.”


(3) “The rule of construction which governs us is the doctrine of ejusdem generis (also known as
Lord Tenterden's rule) which states that where general words follow the enumeration of particular
classes of persons or things, the general words will be construed as applicable only to persons or
things of the same general nature or class as those enumerated. The rule is based on the obvious
reason that if the [writer] had intended the general words to be used in their unrestricted sense,
[he or she] would not have mentioned the particular things or classes of things which would in
that event become mere surplusage. The words 'other' or 'any other' following an enumeration of
particular classes should be read therefore as other such like and to include only others of like kind
or character. [Citations.]” (Scally v. Pacific Gas & Electric Co. (1972) 23 Cal.App.3d 806, 819
[100 Cal.Rptr. 501], italics in original; Fiske v. Niagara Fire Ins. Co. (1929) 207 Cal. 355, 357 [278
P. 861].) ( 1c) In the present case, the broad interpretation of the phrase “any other aspect of our
attorney-client relationship” advanced by defendants would include the examples which precede it
of disputes regarding fees and costs and render these examples mere surplusage. Instead, the above
rule mandates that we interpret the phrase “any other aspect of our attorney-client relationship” to
apply only to financial matters similar to disputes regarding fees and costs.


In adopting the foregoing interpretation we avoid construing the retainer provisions as a document
which misleadingly 4  appears to the client to deal *1507  almost exclusively with financial
matters, while extracting from her a significant yet inconspicuous relinquishment of the client's
rights regarding future claims of malpractice.


4 We do not suggest defendants intentionally sought to mislead plaintiff.


(4) An arbitration agreement constitutes a waiver of the right to a jury trial. “[T]he right to select
a judicial forum, vis-a-vis arbitration, is a ”' substantial right,“' not lightly to be deemed waived.
[Citations.]” (Main v. Merrill Lynch, Pierce, Fenner & Smith, Inc., supra, 67 Cal.App.3d 19, 31.)
“Although an express waiver of jury trial is not required ( Madden v. Kaiser Foundation Hospitals,
supra, 17 Cal.3d 699, 713-714), by agreeing to arbitration, the [client] does forfeit a valuable right.
The law ought not to decree a forfeiture of such a valuable right where the [client] has not been
made aware of the existence of an arbitration provision or its implications. Absent notification and
at least some explanation, the [client] cannot be said to have exercised a 'real choice' in selecting
arbitration over litigation.” ( Wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 361.) “In
Madden v. Kaiser Foundation Hospitals, supra, 17 Cal.3d 699, 712-714, the Supreme Court made
clear that the civil jury trial right could be ... waived by an agreement entered in advance of any
pending action. ... However, it in no way suggested that jury trial rights ... could be taken away
from one who unknowingly signed a document purporting to exact a waiver.” (Ramirez v. Superior
Court, supra, 103 Cal.App.3d 746, 756.) ( 1d) Plaintiff asserted, and the court below believed, she
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did not understand that by signing the letter she was agreeing to submit any future malpractice
claim to arbitration.


The arbitration clause in the present case was part of a retainer agreement drafted by defendant
attorneys and presented to the plaintiff client for her signature. It was not the product of negotiation.
(5) “[T]he language of a contract should be interpreted most strongly against the party who caused
the uncertainty to exist.” (Civ. Code, § 1654.)


A formal opinion of the State Bar of California concludes that although “there is nothing inherently
improper about an arbitration agreement between a lawyer and client which extends to malpractice
claims,” the client must be “fully advised of the possible consequences of that agreement.” (Cal.
Compendium on Prof. Responsibility, pt. IIA, State Bar Formal Opn. No. 1977-47, p. 1.) In
examining a fee agreement between an attorney and a client, our Supreme Court recently held:
“”'All dealings between an attorney and his client that are beneficial to the attorney will be closely
scrutinized with the utmost strictness for any unfairness.“”' ( *1508  Hawk v. State Bar (1988)
45 Cal.3d 589, 598 [247 Cal.Rptr. 599, 754 P.2d 1096].) 5  As we have recognized: “”'If a party
wishes to bind in writing another to an agreement to arbitrate future disputes, such purpose shall be
accomplished in a way that each party to the arrangement will fully and clearly comprehend that
the agreement to arbitrate exists and binds the parties thereto. ...“”' (Windsor Mills, Inc. v. Collins
& Aikman Corp., supra, 25 Cal.App.3d 987, 993-994.)


5 Although arbitration offers benefits for both parties ( Madden v. Kaiser Foundation
Hospitals, supra, 17 Cal.3d 699, 711), it is also true that “[t]he manifest objective of [an
attorney] in including an arbitration clause is to avoid a jury trial and thereby hopefully
minimize losses for any [legal] malpractice and correspondingly to hold down the amount
of any recovery by the [client]. [Citation.]” ( Wheeler v. St. Joseph Hospital, supra, 63
Cal.App.3d 345, 361; Cal. Compendium on Prof. Responsibility, pt. IIA, State Bar Formal
Opn. No. 1977-47, p. 1.)


(1e) Accordingly, like the trial court, we conclude plaintiff did not agree to binding arbitration of
her claims of legal malpractice and breach of fiduciary duty. In light of our holding, we need not
address the question whether, by engaging in discovery in the present case, defendants waived
any right to arbitration.


(6) Remarkably, plaintiff asks this court both to “declare this appeal to be frivolous and award
[sanctions]” and “to publish its opinion because this instant issue ... is a matter of first impression
in the United States.” Although we affirm the trial court's order, the appeal is not frivolous and
we decline to impose sanctions. (In re Marriage of Flaherty (1982) 31 Cal.3d 637, 650-651 [183
Cal.Rptr. 508, 646 P.2d 179].)
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Disposition
The order denying the petition to compel arbitration is affirmed.


McClosky, Acting P. J., and Goertzen, J., concurred.
Appellants' petition for review by the Supreme Court was denied May 17, 1989.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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193 Cal.App.4th 187
Court of Appeal, Fourth District, Division 2, California.


Juanita MARTINEZ, Plaintiff and Appellant,
v.


KIA MOTORS AMERICA, INC., Defendant and Respondent.


No. E049780.
|


March 2, 2011.
|


Review Denied June 8, 2011.


Synopsis
Background: Vehicle buyer brought action against manufacturer for violations of the Song–
Beverly Consumer Warranty Act. The Superior Court, Riverside County, No. RIC435815, Mark
E. Johnson, J., granted summary judgment for manufacturer on grounds that buyer no longer
possessed the vehicle, which had been repossessed and sold, and buyer appealed.


[Holding:] The Court of Appeal, King, J., held that buyer was not required to possess or own
vehicle in order to maintain claims.


Reversed.


West Headnotes (6)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial statute designed to protect
consumers who have purchased products covered by an express warranty. West's
Ann.Cal.Civ.Code § 1790.


10 Cases that cite this headnote


[2] Antitrust and Trade Regulation Private entities or individuals
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Automobile buyer was not required to possess or own vehicle in order to bring Song–
Beverly Consumer Warranty Act claims against manufacturer for breach of warranty and
breach of implied warranty of merchantability against dealer; buyer brought vehicle to
dealership for repairs, and, after dealership refused to repair the vehicle under warranty on
grounds that buyer had caused the claimed damage, left the vehicle at the dealership, where
the vehicle was repossessed and later sold. West's Ann.Cal.Civ.Code §§ 1792, 1793.2.


See Annot., Validity, Construction and Effect of State Motor Vehicle Warranty Legislation
(Lemon Laws) (2001) 88 A.L.R.5th 301; Cal. Jur. 3d, Consumer and Borrower Protection
Laws, § 585; Cal. Civil Practice (Thomson Reuters 2010) Business Litigation, § 53:3; 4
Witkin, Summary of Cal. Law (10th ed. 2005) Sales, § 318.


8 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its
benefits into action. West's Ann.Cal.Civ.Code § 1790.1.


7 Cases that cite this headnote


[4] Antitrust and Trade Regulation Warranties and Service Contracts
Interpretations of the Song–Beverly Consumer Warranty Act that would significantly
vitiate a manufacturer's incentive to comply with the Act should be avoided. West's
Ann.Cal.Civ.Code § 1790.


13 Cases that cite this headnote


[5] Contracts Restoration of Consideration or Benefit
Under common law and the Uniform Commercial Code, a party seeking to rescind a
contract must generally return any consideration received. West's Ann.Cal.Civ.Code §
1691; West's Ann.Cal.Com.Code § 2604.


[6] Statutes Consistency, uniformity, and fairness
Principles of equity cannot be used to avoid a statutory mandate.
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**498  Geller & Stewart, Michael S. Geller and Richard A. Stewart, Moreno Valley, for Plaintiff
and Appellant.


Greenberg Traurig, Kevin T. Collins and M. Theresa Tolentino Meehan, Sacramento, for
Defendant and Respondent.


OPINION


KING, J.


*190  I. INTRODUCTION


Plaintiff and appellant Juanita Martinez purchased a new 2002 Kia Sedona. She experienced
significant problems with the vehicle within the warranty period and took it to two Kia dealerships
for repair. The dealerships denied warranty coverage and told her she would have to pay for the
repair. Unable to pay, she left the vehicle at a dealership. It was later repossessed and sold. Plaintiff
filed an amended complaint against defendant and respondent Kia Motors America, Inc., alleging
two violations of the Song–Beverly Consumer Warranty Act (Civ.Code, § 1790 et seq.) 1  (the Act):
breach of express warranty (§ 1793.2) and breach of the implied warranty of merchantability (§
1792). Defendant moved for summary judgment on the ground that plaintiff was not entitled to
any of the remedies provided by the Act because she no longer possessed the vehicle. In granting
summary judgment, the trial court ruled that plaintiff could not seek replacement or reimbursement
under the Act because she no longer possessed the vehicle. We disagree.


1 All further statutory references are to the Civil Code unless otherwise indicated.


*191  [1]  “The Song–Beverly Act is a remedial statute designed to protect consumers who
have purchased products covered by an express warranty. [Citation.] One of the most significant
protections afforded by the act is ... that ‘if the manufacturer or its representative in this state
does not service or repair the goods to conform to the applicable express warranties after a
reasonable number of attempts, the manufacturer shall either replace the goods or reimburse the
buyer in an amount equal to the purchase price paid by the buyer....’ [Citation.]” (Robertson v.
Fleetwood Travel Trailers of California, Inc. (2006) 144 Cal.App.4th 785, 798, 50 Cal.Rptr.3d
731, fn. omitted.) In providing these remedies, the Legislature has not required that the consumer
maintain possession of the goods at all times. All that is necessary is that the consumer afford the
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manufacturer a reasonable number of attempts to repair the goods to conform to the applicable
express warranties. On this basis we reverse the judgment.


II. FACTS


In July 2002, plaintiff purchased a new Kia Sedona. The sale of the vehicle was accompanied by
an express written warranty for 60 months or 60,000 miles, issued by defendant. Within the first
year, plaintiff began noticing a burning smell emanating from the vehicle. She complained about
the smell to the dealer on at least four occasions during the first three years. **499  The dealer
did nothing about the problem. No other mechanical problems were experienced throughout the
first three years of ownership.


On June 18, 2005, the odometer reading on the car was 38,162 miles. While plaintiff was driving
the car on that date, the vehicle started shaking and making strange noises; smoke started coming
from the engine compartment. Plaintiff smelled a strong acidic odor, which she believed to be
battery acid. The lights and windows began malfunctioning. She pulled to the side of the road.
While there, a Good Samaritan, who was a mechanic at a local car care center, visually inspected
the engine area and believed the alternator had overcharged the battery. Plaintiff called her son,
who purchased and installed a new battery. The vehicle would not start. The car was then towed
to a local dealership, Kia of Riverside.


After being denied warranty service at Kia of Riverside, the car was towed to another dealer,
Kia of Temecula, for repairs. A “master technician” spent approximately 10 hours inspecting and
working on the car and concluded that plaintiff had incorrectly tried to jump-start the vehicle
battery by reversing the polarity, thus causing the problems. Warranty coverage was denied. The
*192  technician did not test the alternator during the inspection because the dealership did not
have the means to do so. Following the Temecula dealership's refusal to repair the car, plaintiff,
unable to use the vehicle, left it at the dealership “so they could fix it.”


After plaintiff stopped making payments, the vehicle was repossessed by the lien holder in
February 2006. In the meantime, Kia of Temecula had charged plaintiff $901 in storage fees. These
were paid by the lien holder. Following repossession and sale, the vehicle was towed to Kia of
Glendale, which determined that the car's alternator had been overcharging and causing damage
to electrical components. Kia of Glendale made the necessary repairs, which were paid for by
defendant pursuant to the warranty.


III. ANALYSIS
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[2]  As framed by the parties, this appeal is limited to the question of whether a plaintiff must
possess or own the vehicle at issue in order to obtain replacement or restitution pursuant to the Act.
We hold that under the applicable statutes a plaintiff does not need to possess or own the vehicle to
avail himself or herself of the Act's remedies. To judicially impose such a requirement into the Act
is contrary to the purpose of the Act and runs afoul of principles relating to statutory construction.


A. Standards of Review and Statutory Construction
“Summary judgment is properly granted if there is no question of fact and the issues raised by
the pleadings may be decided as a matter of law.... [¶] On appeal, ‘we review the record de
novo, considering all the evidence set forth in the moving and oppositions papers ...’ [citation]....
Inasmuch as the grant or denial of a motion for summary judgment strictly involves questions
of law, we must reevaluate the legal significance and effect of the parties' moving and opposing
papers.” (Dominguez v. American Suzuki Motor Corp. (2008) 160 Cal.App.4th 53, 57, 72
Cal.Rptr.3d 354.)


We review questions of statutory construction de novo. (Imperial Merchant Services, Inc. v.
Hunt (2009) 47 Cal.4th 381, 387, 97 Cal.Rptr.3d 464, 212 P.3d 736.) In construing statutes,
our goal is to ascertain the intent of the Legislature in order to effectuate the law's purpose.
(Ibid.) “We must look to the statute's words and **500  give them ‘their usual and ordinary
meaning.’ [Citation.] ‘The statute's plain meaning controls the court's interpretation unless its
words are ambiguous.’ [Citations.] ‘If the statutory language *193  permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
history, and public policy.’ [Citation.]” (Id. at pp. 387–388, 97 Cal.Rptr.3d 464, 212 P.3d 736.) We
may not change the scope of a statute “by reading into it language it does not contain or by reading
out of it language it does. We may not rewrite the statute to conform to an assumed intention that
does not appear in its language.” (Vasquez v. State of California (2008) 45 Cal.4th 243, 253, 85
Cal.Rptr.3d 466, 195 P.3d 1049.)


When more than one statutory construction is arguably possible, our policy is “ ‘to favor the
construction that leads to the more reasonable result.’ [Citation.] This policy derives largely
from the presumption that the Legislature intends reasonable results consistent with the apparent
purpose of the legislation. [Citation.] Thus, our task is to select the construction that comports most
closely with the Legislature's apparent intent, with a view to promoting rather than defeating the
statutes' general purpose, and to avoid a construction that would lead to unreasonable, impractical,
or arbitrary results.” (Imperial Merchant Services, Inc. v. Hunt, supra, 47 Cal.4th at p. 388, 97
Cal.Rptr.3d 464, 212 P.3d 736.)


B. Statutory Language of the Act Does Not Support Defendant's Construction
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The Act provides certain protections and remedies for consumers who purchase consumer goods
such as motor vehicles covered by express warranties. (Jensen v. BMW of North America, Inc.
(1995) 35 Cal.App.4th 112, 121, 41 Cal.Rptr.2d 295.) Among other requirements, a manufacturer
of consumer goods covered by an express warranty and sold in California must generally maintain
service and repair facilities within the state. (§ 1793.2, subd. (a).) If the goods do not conform to
the applicable express warranties, they must generally be serviced or repaired within 30 days. (§
1793.2, subd. (b).) In order to trigger the manufacturer's service and repair obligations, the buyer
(as is relevant here) “shall deliver nonconforming goods to the manufacturer's service and repair
facility within this state ....” (§ 1793.2, subd. (c).)


Section 1794 sets forth the buyer's remedies in the event of a violation of the Act by the
manufacturer. Under subdivision (a) of this section, a buyer of consumer goods who is damaged
by any failure to comply with any obligation under the Act or an implied or express warranty
may bring an action for the recovery of damages and other legal and equitable relief. Section
*194  1794, subdivision (b) provides: “The measure of the buyer's damages in an action under
this section shall include the rights of replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2....”


As pertinent here, subdivision (d)(2) of section 1793.2 provides: “If the manufacturer or its
representative in this state is unable to service or repair a new motor vehicle ... to conform to the
applicable express warranties after a reasonable number of attempts, the manufacturer shall either
promptly replace the new motor vehicle in accordance with subparagraph (A) or promptly make
restitution to the buyer in accordance with subparagraph (B).” 2


2 Subdivision (d)(2)(A) and (B) of section 1793.2 simply provides that in the case of
replacement “the manufacturer shall replace the buyer's vehicle with a new motor vehicle
substantially identical to the vehicle replaced,” and, in the case of restitution, “the
manufacturer shall make restitution in an amount equal to the actual price paid or payable
by the buyer.” Subdivision (d)(2)(C) indicates that in either instance the diminution in value
attributable to the buyers use will be either reimbursed to the manufacturer or offset against
the amount paid by the manufacturer.


**501  The plain language of these statutes does not support defendant's construction.
Significantly, nowhere does the Act provide that the consumer must own or possess the vehicle at
all times in order to avail himself or herself of these remedies. All the Act requires of the buyer is
that the buyer “deliver [the] nonconforming goods to the manufacturer's service and repair facility”
for the purpose of allowing the manufacturer a reasonable number of attempts to cure the problem.
(§ 1793.2, subds. (c), (d); Krotin v. Porsche Cars North America, Inc. (1995) 38 Cal.App.4th
294, 303, 45 Cal.Rptr.2d 10.) 3  Once this delivery occurs and the manufacturer fails to cure the
problem, the “manufacturer shall” replace the vehicle or reimburse (make restitution to) the buyer.
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(§§ 1794, subd. (b), 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain the
vehicle after the manufacturer fails to comply with its obligations under its warranty and the Act.
If the Legislature intended to impose such a requirement, it could have easily included language
to that effect. It did not. “We may not rewrite the section to conform to that unexpressed, supposed
intent.” (Jiagbogu v. Mercedes–Benz USA (2004) 118 Cal.App.4th 1235, 1241, 13 Cal.Rptr.3d 679
(Jiagbogu ).) 4


3 Here, the vehicle was delivered to the manufacturer on numerous occasions and was
eventually left at its Temecula facility. At no time did defendant cure the defects or offer to
replace the vehicle or reimburse plaintiff.


4 Within the context of statutory construction, defendant argues that return of the vehicle is
“compelled” by language in sections 1793.22, subdivision (f) and 1793.23 subdivisions (d)
and (e). We disagree. These sections merely place upon a dealer of a car “reacquired” by
the manufacturer a duty to notify any subsequent transferee that the car was “reacquired”
because of a nonconformity. Because defendant did not “reacquire” the present vehicle, the
statutes are simply inapplicable and do not assist our interpretation of the relevant provisions.


*195  C. Policy Considerations Support the Plain Language of the Act
[3]  [4]  Our construction of the Act is in line with the legislative intent and purpose of the
law. “[T]he Song–Beverly Act is strongly pro-consumer, expressly providing that waiver of its
provisions by a buyer, ‘except as expressly provided in this chapter, shall be deemed contrary to
public policy and shall be unenforceable and void.’ (Civ.Code, § 1790.1.) The Act also makes
clear its pro-consumer remedies are in addition to those available to a consumer pursuant to the
[Uniform] Commercial Code (Civ.Code, § 1790.3) and the Unfair Practices Act (Civ.Code, §
1790.4). The Act ‘is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action. [Citation.]’ [Citation.]”
(Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d
858.) To read into the statute an unexpressed requirement that the consumer possess or own the
vehicle as a condition to obtaining relief would have a chilling effect on the availability of the
Act's remedies. If a manufacturer refuses to comply with its obligations under the Act to repair
a defective vehicle, the buyer may have to spend years in litigation pursuing his or her remedies
**502  under the Act; if a buyer who had financed the purchase of the car must retain ownership
of the unusable vehicle throughout this time, he or she will need to continue paying for the derelict
vehicle, as well as any replacement vehicle. Faced with this situation, many consumers would
reasonably do just what plaintiff did here—discontinue the payments and allow the vehicle to be
repossessed. Nevertheless, according to defendant, such a buyer should be necessarily precluded
from the reimbursement remedy provided under the Act. Not only is this inconsistent with the
pro-consumer policy supporting the Act, but it would encourage a manufacturer who has failed to
comply with the Act to delay or refuse to provide a replacement vehicle or reimbursement; any
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delay increases the likelihood that the buyer will be forced to relinquish the car to a lien holder.
“Interpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.)


To require the consumer to maintain the nonconforming vehicle throughout the litigation is
simply not part of the statute. The defendant's construction of the statute is calculated to allow
the manufacturer to sidestep the protections afforded the consumer by the Act and encourage
“the manufacturer's unforthright approach and stonewalling of fundamental warranty problems.”
(Krotin v. Porsche Cars North America, Inc., supra, 38 Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.)


*196  D. Out-of-state Cases Based on Other Statutes are Inapposite
To support its argument, defendant relies on a number of out-of-state cases. 5  On the basis of
these authorities, it argues that automobile lemon laws require the return of the vehicle by the
consumer as a condition for receiving reimbursement and/or restitution. The cases relied upon
are from the states of Minnesota, Arizona, Maryland, Louisiana, Pennsylvania, Tennessee, and
Wisconsin. These cases are inapposite. In each case, the respective jurisdiction's “lemon law” has a
specific provision that, in order for the consumer to receive a refund, reimbursement, or restitution,
the consumer must return the vehicle. Statutorily, California has no such requirement. The absence
of such a provision is telling.


5 Defendant relies on Pfeiffer v. Ford Motor Co. (Minn.Ct.App.1994) 517 N.W.2d 76; Hull
v. DaimlerChrysler Corp. (2004) 209 Ariz. 256, 99 P.3d 1026; Highway Sales, Inc. v. Blue
Bird Corp. (2009) 559 F.3d 782; Coppock v. DaimlerChrysler Corp. (E.D.Tenn. Aug. 28,
2007, No. 4:06–CV–26) 2007 WL 2471723; Simons v. Mercedes–Benz of North America,
Inc. (E.D.Pa. Mar. 7, 1996, No. CIV.A.95–2705) 1996 WL 103796; Berry v. General Motors
Corp. (E.D.Pa. July 28, 1989, No. CIV.A.873237) 1989 WL 86224; Smyser v. Western
Star Trucks (2001) 247 Wis.2d 281, 634 N.W.2d 134; Mercedes–Benz v. Garten (1993) 94
Md.App. 547, 618 A.2d 233; Smith v. General Motors Acceptance Corp. (La.Ct.App.1989)
542 So.2d 831.


In Pfeiffer, the court applied Minnesota Statutes section 325F.665 in holding that “dismissal of this
Lemon Law suit must be affirmed because appellants failed to tender the vehicle as required by the
statute.” (Pfeiffer v. Ford Motor Co., supra, 517 N.W.2d at p. 79.) Highway Sales, Inc. v. Blue Bird
Corp., supra, 559 F.3d 782, a case also out of Minnesota, relied on the same statute in denying
recovery to an allegedly defective motor home. In Hull v. DaimlerChrysler Corp., supra, 99 P.3d
1026, the court premised its decision on Arizona Revised Statutes section 44–1263, which provides
that the manufacturer shall accept return of the vehicle from the consumer **503  and refund
the full purchase price. In Mercedes–Benz, the Maryland court relied on Maryland Commercial
Law Code Annotated section 14–1502(c)(ii), which provides that the manufacturer shall “[a]ccept
return of the motor vehicle from the consumer and refund to the consumer the full purchase price.”
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(Mercedes–Benz v. Garten, supra, 618 A.2d at p. 241.) In its ruling, the court stated: “[Plaintiff]
had only one other remedy under the Lemon Law, to return the 1990 300E and obtain a refund
of the full purchase price. [Plaintiff], however, disposed of the automobile when he traded it in to
another Mercedes–Benz dealer and, as a result, waived the remedy....” (Id. at pp. 241–242.) 6


6 Contrary to Maryland law, section 1790.1 provides: “Any waiver by the buyer of consumer
goods of the provisions of this chapter, except as expressly provided in this chapter, shall be
deemed contrary to public policy and shall be unenforceable and void.”


*197  In Smith v. General Motors Acceptance Corp., supra, 542 So.2d 831, a case arising
out of Louisiana, the court, in denying plaintiff recovery, relied on Louisiana Revised Statutes
section 51:1945, which provides: “At the time of receiving the comparable new motor vehicle or
refund ... the consumer ... shall surrender the motor vehicle subject to the nonconformity to the
manufacturer....” In Coppock, the federal district court for the Eastern District of Tennessee relied
on the express language of Tennessee Code Annotated section 55–24–203(a) that the manufacturer
must “accept return of the vehicle and refund the purchase price to the consumer.” (Coppock v.
DaimlerChrysler Corp., supra, 2007 WL 2471723, at *2.) And lastly, in both Simons v. Mercedes–
Benz of North America, Inc., supra, 1996 WL 103796 and Smyser v. Western Star Trucks, supra,
634 N.W.2d 134, the federal district court for the Eastern District of Pennsylvania, and the
Wisconsin state court of appeal, respectively, relied upon the express statutory language of 73
Pennsylvania Statutes section 1995 and Wisconsin Statutes section 218.0171(2)(c) in holding that
the consumer must deliver the subject vehicle to the manufacturer before said consumer is entitled
to a refund.


The absence of a similar express statutory requirement in California's “lemon law” is significant.
In line with the legislative intent and purpose, there is simply no requirement that a California
consumer be able to tender the alleged defective car for purposes of availing themselves of the
remedies provided by the Act.


A simple reading of the Act, in conjunction with the provisions of other states' statutes, clearly
demonstrates that in California, unlike other states, a consumer need not own or possess the
nonconforming vehicle for purposes of maintaining an action and receiving the benefits of the Act.


E. Common Law Rescission Principles and the Uniform Commercial Code Do Not Limit the
Act's Remedies
[5]  Under common law and the Uniform Commercial Code, a party seeking to rescind a contract
must generally return any consideration received. Pursuant to Civil Code section 1691, subdivision
(b), a rescinding party must “[r]estore ... everything of value which he has received ... under the
contract....” Under Uniform Commercial Code sections 2604 and 2608, where a buyer revokes
acceptance of the goods, “the buyer may store the rejected goods for the seller's account or reship
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them to him or resell them for the seller's account....” (U. Com.Code, § 2604, italics *198  added.)
Defendant argues that these principles also apply to the restitution remedy under the Act. We
disagree.


**504  Jiagbogu, supra, 118 Cal.App.4th 1235, 13 Cal.Rptr.3d 679 is instructive. There, the
plaintiff experienced acceleration problems with his vehicle over a period of three years. The
problems began within one week of the purchase. (Id. at p. 1239, 13 Cal.Rptr.3d 679.) He brought
the car to the dealership for repairs when the car had 1,020 miles on its odometer. One year later,
when the car had 9,464 miles on the odometer, the plaintiff complained of lack of power during
acceleration. Over the next one and one-half years, the plaintiff returned to the dealership on
various occasions complaining of acceleration problems. At 40,000 miles, the plaintiff requested
that the manufacturer replace or buy back the vehicle. (Ibid.) Three years after the vehicle's
purchase and with approximately 50,000 miles on the odometer, the plaintiff filed suit against the
manufacturer, Mercedes–Benz USA (MBUSA). By way of a special verdict, the jury awarded the
plaintiff $144,676 in damages. (Id. at pp. 1239–1240, 13 Cal.Rptr.3d 679.)


On appeal, MBUSA contended that the plaintiff's request for restitution amounted to a rescission of
the contract. As such, the plaintiff's use of the vehicle after he requested restitution or replacement
was a waiver of his right to rescind. (Jiagbogu, supra, 118 Cal.App.4th at p. 1240, 13 Cal.Rptr.3d
679.) In rejecting MBUSA's argument that seeking restitution amounted to a rescission of the
contract, the court in Jiagbogu stated: “[Civil Code] section 1793.2 does not refer to rescission or
any portion of the [Uniform] Commercial Code that discusses rescission. The Act does not parallel
the [Uniform] Commercial Code; it provides different and more extensive consumer protections.
[Citation.] [Plaintiff] did not invoke rescission, or any of the common law doctrines or [Uniform]
Commercial Code provisions relating to that remedy. It would not matter if he had referred to
rescission in his buyback request, as long as he sought a remedy only under the Act, which contains
no provision requiring formal rescission to obtain relief.” (Ibid.)


The court further explained: “MBUSA contends that regardless of the language in the Act, [Civil
Code] section 1793.2 describes a rescission that should be subject to common law and [Uniform
Commercial Code] rules for rescission. In practice, a consumer usually will have to request
replacement or restitution under the Act, since most manufacturers do not offer these options
voluntarily. [Citation.] MBUSA argues that a buyback request is the ‘very definition of rescission.’
But as we have seen, the Act is designed to give broader protection to consumers than the common
law or [Uniform Commercial Code] provide. [Citation.] Had the Legislature intended this more
protective statute to be limited by traditional doctrines, or the remedies provided in [Civil Code]
section 1793.2, subdivision (d) *199  to be treated as a rescission under common law, it surely
would have used language to that effect. We may not rewrite the section to conform to that
unexpressed, supposed intent. [Citations.] [¶] ... [¶] ... we reject MBUSA's basic argument that a
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request for replacement or refund under the Act constitutes rescission....” (Jiagbogu, supra, 118
Cal.App.4th at pp. 1241–1242, 13 Cal.Rptr.3d 679.)


Here, the fallacy with defendant's position, as with MBUSA's argument in Jiagbogu, is that
defendant attempts to insert common law and/or Uniform Commercial Code provisions into the
Act. As Jiagbogu indicates, this is simply inappropriate.


[6]  Defendant relies on Mitchell v. Blue Bird Body Co. (2000) 80 Cal.App.4th 32, 95 Cal.Rptr.2d
81 and Alder v. Drudis (1947) 30 Cal.2d 372, 182 P.2d 195. Defendant's reliance on Mitchell's
discussion is **505  not only misplaced, but is not contextual. In Mitchell, the issue was whether
the manufacturer, in making restitution to the purchaser, had to reimburse the purchaser's finance
charges. In answering the question in the affirmative, the Court of Appeal stated that the remedy
was intended to restore the status quo, that is, make “ ‘complete relief, including restitution of
benefits ... and any consequential damages to which [the purchaser] is entitled....’ [Citation.]”
(Mitchell v. Blue Bird Body Co., supra, at p. 36, 95 Cal.Rptr.2d 81.) Mitchell has no application
to the issues in this case and Alder predates the Act by 23 years and applies common law rules
of equity. As the Jiagbogu court stated, “principles of equity [cannot] be used to avoid a statutory
mandate. [Citation.]” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.)


F. Conclusion
In sum, there is no requirement under the statutory provisions of the Act that, as a matter of law,
a consumer must maintain ownership or control of the nonconforming vehicle for purposes of
claiming the benefits of the Act. Nor is there any statutory support for the notion that a consumer
loses the protection of the Act once the nonconforming vehicle is repossessed.


“The Legislature, of course, may change the statutory scheme in question to satisfy the desires
of vehicle manufacturers. As it stands now, however, the manufacturer has an affirmative duty
to replace a vehicle or make restitution to the buyer if the manufacturer is unable to repair the
new vehicle after a reasonable number of repair attempts, and the buyer need not reject or revoke
acceptance of the vehicle at any time. The buyer need only provide the manufacturer with a
reasonable opportunity to fix the vehicle.” (Krotin v. Porsche Cars North America, Inc., supra, 38
Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.)


*200  IV. DISPOSITION


The judgment is reversed. Plaintiff is awarded her costs on appeal.
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We concur: HOLLENHORST, Acting P.J., and RICHLI, J.


All Citations


193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, 11 Cal. Daily Op. Serv. 2888, 2011 Daily Journal
D.A.R. 3353
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50 Cal.4th 1277
Supreme Court of California


Robert MARTINEZ et al., Plaintiffs and Appellants,
v.


THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA et al., Defendants and Respondents.


No. S167791.
|


Nov. 15, 2010.


Synopsis
Background: United States citizens paying nonresident tuition at state colleges and universities
brought action challenging state statute exempting certain nonresidents including unlawful aliens
from paying nonresident tuition. The Superior Court, Yolo County, No. CV052064, Thomas
Edward Warriner, J., entered judgment of dismissal. Citizens appealed. The Court of Appeal
reversed. Plaintiffs and defendants petitioned for review. The Supreme Court denied plaintiffs'
petition but granted defendants' petition, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] exemption from nonresident tuition did not violate statute prohibiting education benefits to
unlawful aliens on basis of residence;


[2] Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRA) did not
negate unlawful aliens' eligibility for exemption;


[3] exemption from nonresident tuition was not subject to implied field or conflict preemption; and


[4] exemption from nonresident tuition did not violate Fourteenth Amendment privileges and
immunities clause.


Reversed and remanded.


Opinion, 83 Cal.Rptr.3d 518, superseded.
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West Headnotes (24)


[1] States Federal Supremacy;  Preemption
States Preemption in general
Supremacy Clause establishes a constitutional choice-of-law rule, makes federal law
paramount, and vests Congress with the power to preempt state law. U.S.C.A. Const. Art.
6, cl. 2.


[2] Aliens, Immigration, and Citizenship Power to regulate in general
The power to regulate immigration is exclusively a federal power.


[3] Aliens, Immigration, and Citizenship Preemption
States International relations;  aliens
Only if a state statute touching on aliens is in fact a regulation of immigration, i.e., a
determination of who should or should not be admitted into the country, and the conditions
under which a legal entrant may remain, is preemption structural and automatic; otherwise,
the usual rules of statutory preemption analysis apply, and state law will be displaced only
when affirmative congressional action compels the conclusion it must be.


[4] Education Residence Determination
States Education
California statute exempting certain unlawful aliens from paying nonresident tuition at
California state colleges and universities is not subject to “structural and automatic”
preemption, since it does not regulate who may enter or remain in the United States. West's
Ann.Cal.Educ.Code § 68130.5.


2 Cases that cite this headnote


[5] Statutes Recitals and findings
Normally the Supreme Court gives legislative findings great weight.


1 Case that cites this headnote
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[6] Statutes Particular Kinds of Legislative History
Opinions of the Legislative Counsel, though not binding, are entitled to great weight when
courts attempt to discern legislative intent.


2 Cases that cite this headnote


[7] Constitutional Law Encroachment on Judiciary
Education Residence Determination
Statutes Particular Kinds of Legislative History
Supreme Court would not give deference to legislative finding and Legislative Counsel's
opinion that statute exempting certain unlawful aliens from paying nonresident tuition
at California state colleges and universities did not violate federal statute prohibiting
postsecondary education benefits to unlawful aliens on the basis of residence within a
state, since the legislative finding was one of law, not of fact, the legislative intent for the
statute to be valid was clear, and whether the statute was valid was a legal determination
for the courts, not the Legislature, to make. Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, § 505, 8 U.S.C.A. § 1623; West's Ann.Cal.Educ.Code §
68130.5.


4 Cases that cite this headnote


[8] States Congressional intent
In deciding whether a federal statute expressly preempts a state statute, it is Congress's
purpose that matters, not the state Legislature's.


[9] States Congressional intent
In determining whether a federal statute preempts state law, Congress' intent primarily
is discerned from the language of the pre-emption statute and the statutory framework
surrounding it.


2 Cases that cite this headnote


[10] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In determining legislative intent, courts first examine the statutory language, giving it a
plain and commonsense meaning.
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[11] Education Residence Determination
States Education
Statute exempting certain nonresidents including unlawful aliens from paying nonresident
tuition at California state colleges and universities did not violate federal statute
prohibiting postsecondary education benefits to unlawful aliens on the basis of residence
within a state, since the exemption was based on factors other than residence such as
having attended high school in California, some American citizens who were not residents
of California could be eligible for the exemption, and many unlawful aliens who would
qualify as California residents but for their unlawful status would not be eligible for the
exemption. Illegal Immigration Reform and Immigrant Responsibility Act of 1996, § 505,
8 U.S.C.A. § 1623; West's Ann.Cal.Educ.Code §§ 68062, 68130.5.


See Annot., Validity and application of provisions governing determination of residency
for purpose of fixing fee differential for out-of-state students in public college (1974)
56 A.L.R.3d 641; Cal. Jur. 3d, Aliens and Citizens, § 10; Cal. Jur. 3d, Universities and
Colleges, §§ 113, 114; 8 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law,
§ 729.


3 Cases that cite this headnote


[12] Statutes Purpose and intent
Statutes Design, structure, or scheme
In determining Congress's intent, courts may consider the structure and purpose of the
statute as a whole.


[13] Statutes Plain, literal, or clear meaning;  ambiguity
Statutes Reports and analyses
When statutory language is ambiguous, California Supreme Court and the United States
Supreme Court sometimes turn to legislative history, including committee reports, to
ascertain legislative or congressional intent.


6 Cases that cite this headnote


[14] Statutes Motives, Opinions, and Statements of Legislators
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The views of individual legislators carry little weight in interpreting the intent of the
legislative body as a whole.


[15] Education Residence Determination
States Education
California statute exempting certain nonresidents from paying nonresident tuition at
California state colleges and universities affirmatively provided for qualifying unlawful
aliens' eligibility, and thus the federal Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRA) did not negate unlawful aliens' eligibility, even though
the California statute did not reference the PRA, where the California statute expressly
referred to “the case of a person without lawful immigration status” and stated that it
applied to persons “including undocumented immigrant students.” Personal Responsibility
and Work Opportunity Reconciliation Act of 1996, § 411(d), 8 U.S.C.A. § 1621(d); West's
Ann.Cal.Educ.Code § 68130.5(a)(4).


4 Cases that cite this headnote


[16] Aliens, Immigration, and Citizenship Undocumented aliens
Under the federal Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (PRA) provision negating unlawful aliens' eligibility for state benefits unless the
state statute “affirmatively provides for such eligibility,” no specific words are required to
provide for unlawful aliens' eligibility, and certainly not the specific words “illegal alien.”
Personal Responsibility and Work Opportunity Reconciliation Act of 1996, § 411(d), 8
U.S.C.A. § 1621(d).


4 Cases that cite this headnote


[17] States Conflicting or conforming laws or regulations
States Occupation of field
Congress's intent to preempt may be inferred if the scope of the statute indicates that
Congress intended federal law to occupy the legislative field, or if there is an actual conflict
between state and federal law.


[18] States Conflicting or conforming laws or regulations
States Occupation of field
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In determining whether a state statute is preempted, the issue of whether the scope of
a statute indicates that Congress intended federal law to occupy the legislative field, or
whether there is an actual conflict between state and federal law, presents a question of
Congressional purpose.


[19] Aliens, Immigration, and Citizenship Preemption
States International relations;  aliens
The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRA)
provision negating unlawful aliens' eligibility for state benefits unless the state statute
“affirmatively provides for such eligibility” shows that Congress did not intend to occupy
the field fully, for purposes of preemption. Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, § 411(d), 8 U.S.C.A. § 1621(d).


1 Case that cites this headnote


[20] Education Residence Determination
States Education
The California statute exempting certain nonresidents from paying nonresident tuition
at California state colleges and universities was not subject to implied field or conflict
preemption, by the federal Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRA) provision negating unlawful aliens' eligibility for state benefits
unless the state statute “affirmatively provides for such eligibility” or the federal statute
prohibiting postsecondary education benefits to unlawful aliens on the basis of residence
within a state, since the California statute complied with the conditions set out in the
two federal statutes. Personal Responsibility and Work Opportunity Reconciliation Act
of 1996, § 411(d), 8 U.S.C.A. § 1621(d); Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, § 505, 8 U.S.C.A. § 1623; West's Ann.Cal.Educ.Code §
68130.5(a)(4).


4 Cases that cite this headnote


[21] Constitutional Law Particular Issues and Applications
Fourteenth Amendment privileges and immunities clause applies only to citizens, not to
aliens. U.S.C.A. Const.Amend. 14.


[22] Constitutional Law Particular Issues and Applications
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Education Validity of statutes
The California statute exempting certain nonresidents including unlawful aliens from
paying nonresident tuition at California state colleges and universities does not violate
the Fourteenth Amendment privileges and immunities clause. U.S.C.A. Const.Amend. 14;
West's Ann.Cal.Educ.Code § 68130.5.


1 Case that cites this headnote


[23] Constitutional Law Particular Issues and Applications
Aliens, lawful or unlawful, cannot claim benefits under the Fourteenth Amendment
privileges and immunities clause. U.S.C.A. Const.Amend. 14.


[24] Constitutional Law Particular Issues and Applications
The Fourteenth Amendment privileges and immunities clause operates in some
circumstances to prevent states from treating nonresident citizens less favorably than
resident citizens. U.S.C.A. Const.Amend. 14.
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Opinion


CHIN, J.


*1283  **859  This case involves a controversial subject: persons unlawfully present in this
country. The California Legislature has provided that unlawful aliens are exempt from paying
nonresident tuition at California state colleges and universities under certain circumstances.
(Ed.Code, § 68130.5 (section 68130.5). Congress has prohibited the states from making unlawful
aliens eligible for postsecondary education benefits under certain circumstances. *1284  (8 U.S.C.
§ 1623 (section 1623).) Plaintiffs challenge section 68130.5's validity, largely on the basis that it
violates section 1623. Defendants argue section 68130.5 complies with federal law.


This court has received many briefs making policy arguments for and against section 68130.5's
tuition exemption. We have received arguments that section 68130.5 affords deserving students
educational opportunities that would not otherwise be available and, conversely, arguments that
it flouts the will of Congress, wastes taxpayers' money, and encourages illegal immigration. But
this court does not make policy. Whether Congress's prohibition or the Legislature's exemption is
good policy is not for us to say. Rather, we must decide the legal question of whether California's
exemption violates Congress's prohibition or is otherwise invalid. We must decide the statutory
question by employing settled methods of statutory construction.
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The main legal issue is this: Section 1623 (8 U.S.C.) provides that an alien not lawfully present
in this country shall not be eligible on the basis of residence within a state for any postsecondary
education benefit unless a citizen or national of this country is eligible for that benefit. In general,
nonresidents of California who attend the state's colleges and universities must pay nonresident
tuition. (Ed.Code, § 68050.) But section 68130.5, subdivision (a), exempts from this requirement
students—including those not lawfully in this country—who meet certain requirements, primarily
that they have attended high school in California for at least three years. The **860  question is
whether this exemption is based on residence within California in violation of section 1623.


***365  Because the exemption is given to all who have attended high school in California for
at least three years (and meet the other requirements), and not all who have done so qualify as
California residents for purposes of in-state tuition, and further because not all unlawful aliens
who would qualify as residents but for their unlawful status are eligible for the exemption, we
conclude the exemption is not based on residence in California. Rather, it is based on other criteria.
Accordingly, section 68130.5 does not violate section 1623.


We also conclude plaintiffs' remaining challenges to section 68130.5 lack merit. Specifically,
section 68130.5 does not violate another federal statute (8 U.S.C. § 1621 (section 1621)), is not
impliedly preempted by federal law, and does not violate the privileges and immunities clause
of the Fourteenth Amendment to the United States Constitution. We reverse the judgment of the
Court of Appeal, which had found section 68130.5 invalid on each of these grounds.


*1285  I. PROCEDURAL BACKGROUND


Plaintiffs allege that they are United States citizens who are or were students paying nonresident
tuition at a California public university or college, and that they have been “illegally denied
exemption from nonresident tuition under California Education Code section 68130.5.” They have
filed this lawsuit against the Regents of the University of California (Regents) and others, including
officials representing the California State University System and the California Community
Colleges. The complaint also alleges that “[p]laintiffs intend to and hereby maintain the claims
reflected herein as a class action. The plaintiff class consists of thousands of former and current
nonresident U.S. citizens too numerous to be practically joined.”


The complaint states 10 causes of action. The first eight causes of action allege, in order, that
section 68130.5 violates the following legal provisions: (1) section 1623; (2) section 1621; (3)
42 U.S.C. section 1983; (4) the equal protection clause of the United States Constitution; (5) the
privileges and immunities clause of the Fourteenth Amendment to the United States Constitution;
(6) “field preemption”; (7) the equal protection clause of the California Constitution; and (8) the
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Unruh Civil Rights Act (Civ.Code, § 51 et seq.). The ninth and 10th causes of action are for
injunctive relief and declaratory relief, respectively. Plaintiffs seek a determination that section
68130.5 is invalid on each alleged ground, reimbursement of nonresident tuition fees, damages,
and attorney fees.


The defendants demurred to the complaint. The trial court sustained the demurrer without leave
to amend and dismissed the action. Plaintiffs appealed.


The Court of Appeal reversed the judgment. It held that plaintiffs had forfeited the claim that
they have a private right of action to enforce section 1621 or section 1623 by failing to address
the matter in their opening brief, and that they failed to show reversible error in the trial court's
denial of certain judicial notice requests. It rejected plaintiffs' arguments that section 68130.5
conflicted with other California statutory provisions, and that it violated the due process clauses
of the California and United States Constitutions, the Unruh Civil Rights Act, and article I, section
31 of the California Constitution. But the Court of Appeal also held that section 68130.5 is
expressly preempted by both sections 1621 and 1623 (8. U.S.C.), that section 68130.5 is also
impliedly preempted, that plaintiffs should be allowed leave to amend the complaint regarding
their equal protection claim, ***366  and that the complaint stated a viable claim that section
68130.5 violates the privileges and immunities clause of the Fourteenth Amendment to the United
States Constitution.


*1286  Plaintiffs, the Regents, and the California Community Colleges all petitioned for review.
We denied the plaintiffs' petition and granted the Regents' and the California Community Colleges'
petitions. The Regents' petition presents the issues of whether section 1621 or section 1623
preempts section 68130.5, and whether section 68130.5 violates the privileges and immunities
clause of the **861  Fourteenth Amendment to the United States Constitution. The California
Community Colleges' petition presents the issue of whether “federal immigration laws preempt
California's policy of granting in-state tuition to nonresident high school graduates.”


II. DISCUSSION


A. Introduction
“Each student shall be classified as a resident or nonresident at the University of California, the
California State University, or the California Maritime Academy or at a California community
college.” (Ed.Code, § 68040.) “A student classified as a nonresident shall be required, except
as otherwise provided in this part, to pay, in addition to other fees required by the institution,
nonresident tuition.” (Ed.Code, § 68050.) Thus, nonresidents must generally pay nonresident
tuition at public universities and colleges in California. The issue of this case revolves around
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when, if ever, California may exempt aliens not lawfully present in this country from having to
pay nonresident tuition.


In 2001, effective January 1, 2002, the Legislature added section 68130.5 to the Education Code.
(Stats.2001, ch. 814, § 2.) It provides:


“Notwithstanding any other provision of law:


“(a) A student, other than a nonimmigrant alien within the meaning of paragraph (15) of subsection
(a) of Section 1101 of Title 8 of the United States Code, who meets all of the following
requirements shall be exempt from paying nonresident tuition at the California State University
and the California Community Colleges:


“(1) High school attendance in California for three or more years.


“(2) Graduation from a California high school or attainment of the equivalent thereof.


“(3) Registration as an entering student at, or current enrollment at, an accredited institution of
higher education in California not earlier than the fall semester or quarter of the 2001–02 academic
year.


*1287  “(4) In the case of a person without lawful immigration status, the filing of an affidavit
with the institution of higher education stating that the student has filed an application to legalize
his or her immigration status, or will file an application as soon as he or she is eligible to do so.


“(b) A student exempt from nonresident tuition under this section may be reported by a community
college district as a full-time equivalent student for apportionment purposes.


“(c) The Board of Governors of the California Community Colleges and the Trustees of the
California State University shall prescribe rules and regulations for the implementation of this
section.


“(d) Student information obtained in the implementation of this section is confidential.” 1


1 By its terms, section 68130.5 applies only to the California State University and California
Community Colleges, and not to the University of California. Education Code section 68134
provides: “No provision of this part shall be applicable to the University of California unless
the Regents of the University of California, by resolution, make such provision applicable.”
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The parties agree that the Regents have, by resolution, made section 68130.5 applicable.
(Regents of U.C., Standing Order 110.2.)


***367  [1]  [2]  [3]  [4]  Plaintiffs contend this statute is invalid on various grounds. Their
main argument is that federal immigration law preempts it. “The supremacy clause of the United
States Constitution establishes a constitutional choice-of-law rule, makes federal law paramount,
and vests Congress with the power to preempt state law.” (Viva! Internat. Voice for Animals v.
Adidas Promotional Retail Operations, Inc. (2007) 41 Cal.4th 929, 935, 63 Cal.Rptr.3d 50, 162
P.3d 569.) “The ‘[p]ower to regulate immigration is unquestionably exclusively a federal power.’
” (In re Jose C. (2009) 45 Cal.4th 534, 550, 87 Cal.Rptr.3d 674, 198 P.3d 1087, quoting De Canas
v. Bica (1976) 424 U.S. 351, 354, 96 S.Ct. 933, 47 L.Ed.2d 43.) “While the immigration power is
exclusive, it does not follow that any and all state regulations touching on aliens are preempted.
(De Canas v. Bica, supra, at p. 355 [96 S.Ct. 933].) Only if the **862  state statute is in fact a
‘regulation of immigration,’ i.e., ‘a determination of who should or should not be admitted into
the country, and the conditions under which a legal entrant may remain’ (ibid.), is preemption
structural and automatic. Otherwise, the usual rules of statutory preemption analysis apply; state
law will be displaced only when affirmative congressional action compels the conclusion it must
be. (Id. at pp. 356–357 [96 S.Ct. 933].)” (In re Jose C., supra, at p. 550, 87 Cal.Rptr.3d 674,
198 P.3d 1087.) Because section 68130.5 does not “regulate[ ] who may enter or remain in the
United States, we proceed under the usual preemption rules.” (In re Jose C., supra, at p. 550, 87
Cal.Rptr.3d 674, 198 P.3d 1087.)


*1288  “We have identified four ways in which Congress may preempt state law: express, conflict,
obstacle, and field preemption.” (In re Jose C., supra, 45 Cal.4th at p. 550, 87 Cal.Rptr.3d 674,
198 P.3d 1087.) Plaintiffs' main preemption argument is that two federal statutes—sections 1621
and 1623—expressly preempt section 68130.5. because the argument concerning section 1623 is
the stronger of the two, we will consider that one first and then the section 1621 argument. Then
we will consider plaintiffs' remaining arguments.


The parties disagree as to whether a presumption against preemption exists. The point is unclear. In
the past, the high court has indicated that a general presumption against preemption applies even in
the context of immigration law. (See In re Jose C., supra, 45 Cal.4th at p. 551, 87 Cal.Rptr.3d 674,
198 P.3d 1087, citing De Canas v. Bica, supra, 424 U.S. at p. 356, 96 S.Ct. 933.) However, more
recent high court authority suggests that no particular presumption applies. (See Viva! Internat.
Voice for Animals v. Adidas Promotional Retail Operations, Inc., supra, 41 Cal.4th at p. 939, 63
Cal.Rptr.3d 50, 162 P.3d 569, and cases cited.) We need not resolve the question here because, as
we explain, we find no preemption even without a presumption.


Before we turn to the issues, we must comment on terminology. Defendants and supporting amici
curiae generally refer to a person not lawfully in this country by a term such as “undocumented
immigrant.” Plaintiffs and supporting amici curiae generally use the term “illegal alien,” as did
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the Court of Appeal. The term “undocumented immigrant” is vague and is not ***368  used in
the relevant statutes. It is also euphemistic, because it is unlawful to be in this country and to
be undocumented in the sense in which defendants use the term. On the other hand, some view
the term “illegal alien” as pejorative. Wishing to be as neutral, yet as accurate, as possible in our
terminology, we turn to the most relevant statutes for assistance. Section 68130.5, subdivision (a)
(4), uses the phrase “a person without lawful immigration status.” The federal provisions, sections
1621(d) and 1623(a), use the phrase “an alien who is not lawfully present in the United States.”
Both of these phrases are too bulky to be used continually. We believe it best to shorten these
phrases to the two-word term “unlawful alien.” Accordingly, we will use that term in this opinion.


B. Title 8 United States Code section 1623
Section 1623(a) provides: “Notwithstanding any other provision of law, an alien who is not
lawfully present in the United States shall not be eligible on the basis of residence within a State
(or a political subdivision) for any postsecondary education benefit unless a citizen or national
of the United States is eligible for such a benefit (in no less an amount, duration, and scope)
without regard to whether the citizen or national is such a resident.” The section applies “to benefits
provided on or after July 1, 1998.” *1289  (§ 1623(b).) Section 1623 was enacted on September
30, 1996, as part of the omnibus Illegal Immigration Reform and Immigrant Responsibility Act of
1996. (Pub.L. No. 104–208, div. C, § 505 (Sept. 30, 1996) 110 Stat. 3009–672; see INS v. St. Cyr
(2001) 533 U.S. 289, 292, 121 S.Ct. 2271, 150 L.Ed.2d 347.)


Plaintiffs contend that section 68130.5 violates this statute, i.e., that section 68130.5 makes an
unlawful alien eligible for a benefit (in-state tuition) on the basis of residence without making
a citizen eligible for the same benefit. When it enacted section 68130.5, the Legislature was
aware of section 1623. Indeed, **863  Governor Gray Davis had vetoed an earlier version of
what eventually became section 68130.5 because he believed section 1623 would require that the
same exemption from nonresident tuition be given to all out-of-state legal United States residents.
(Governor's veto message to Assem. on Assem. Bill No. 1197 (1999–2000 Reg. Sess.) (Sept.
29, 2000).) During the legislative process leading to section 68130.5's enactment, the Legislative
Counsel issued an opinion concluding that the provision would not conflict with section 1623.
(Ops. Cal. Legis. Counsel, No. 15729 (June 22, 2001), p. 1.) Ultimately, in an uncodified section of
the bill enacting section 68130.5, the Legislature found that “[t]his act, as enacted during the 2001–
02 Regular Session, does not confer postsecondary education benefits on the basis of residence
within the meaning of Section 1623 of Title 8 of the United States Code.” (Stats.2001, ch. 814,
§ 1, subd. (a)(5).)


[5]  [6]  [7]  [8]  Defendants argue preliminarily that we should give deference to both the
Legislative Counsel's opinion and the legislative finding. We disagree. It is true that normally we
give legislative findings great weight (Professional Engineers v. Department of Transportation
(1997) 15 Cal.4th 543, 569, 63 Cal.Rptr.2d 467, 936 P.2d 473), and “[o]pinions of the Legislative
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Counsel, though not binding, are entitled to great weight when courts attempt to discern legislative
intent” (Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th 921, 939,
38 Cal.Rptr.3d 220, 126 P.3d 1040). But this legislative finding is one of law, not of fact, and
we are not attempting to discern legislative ***369  intent but are deciding whether the statute
is valid. The relevant legislative intent behind section 68130.5 is clear. The Legislature intended
the statute to be valid. But whether a statute is valid is a legal determination for the courts, not
the Legislature, to make. In deciding whether a federal statute expressly preempts a state statute,
it is Congress's purpose that matters, not the state Legislature's. (Medtronic, Inc. v. Lohr (1996)
518 U.S. 470, 484–485, 116 S.Ct. 2240, 135 L.Ed.2d 700.) Accordingly, we will consider the
legislative finding and the Legislative Counsel's opinion—as well as the Governor's veto message
regarding the predecessor bill—for their persuasive value, but we owe them no deference. In fact,
we *1290  see nothing in any of these sources that adds substantially to the parties' thorough briefs,
and we do not discuss them separately from the arguments in the briefs.


[9]  [10]  [11]  In deciding whether section 1623 preempts section 68130.5, we consider primarily
section 1623's language. “Congress' intent, of course, primarily is discerned from the language of
the pre-emption statute and the ‘statutory framework’ surrounding it.” (Medtronic, Inc. v. Lohr,
supra, 518 U.S. at p. 486, 116 S.Ct. 2240.) In determining legislative intent, “[w]e first examine
the statutory language, giving it a plain and commonsense meaning.” (Coalition of Concerned
Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th 733, 737, 21 Cal.Rptr.3d 676, 101 P.3d
563.) Section 1623's language compels us to conclude that it does not prohibit what the Legislature
did in enacting section 68130.5.


Section 1623(a) prohibits a state from making unlawful aliens eligible “on the basis of residence
within a State” for a postsecondary education benefit. The fatal flaw in plaintiffs' argument
concerning section 1623 is their contention that section 68130.5's exemption from paying out-of-
state tuition is based on residence. It is not. It is based on other criteria, specifically, that persons
possess a California high school degree or equivalent; that if they are unlawful aliens, they file an
affidavit stating that they will try to legalize their immigration status; and, especially important
here, that they have attended “[h]igh school ... in California for three or more years.” (§ 68130.5,
subd. (a)(1), (2), & (4).) Indeed, both before and after section 68130.5's enactment, the law has
been that unlawful immigrants cannot be deemed California residents for purposes of paying
resident tuition. (Ed.Code, § 68062; Regents of University of California v. Superior Court (1990)
225 Cal.App.3d 972, 980, 276 Cal.Rptr. 197.) Moreover, many unlawful aliens who would qualify
as California residents but for their unlawful status, and thus would not have to pay out-of-state
tuition, will not be eligible for section 68130.5's exemption—only **864  those who attended
high school in California for at least three years and meet the other requirements are eligible for
the exemption.
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The section 68130.5 exemption cannot be deemed to be based on residence for the simple
reason that many nonresidents may qualify for it. Every nonresident who meets section 68130.5's
requirements—whether a United States citizen, a lawful alien, or an unlawful alien—is entitled to
the nonresident tuition exemption. Attending high school in California for at least three years and
meeting the other requirements are not the functional equivalent of residing in California. Some
American citizens who are not residents of California may also be eligible for the exemption.


*1291  Defendants point out three ways that students could have attended high school in California
for at least three years and otherwise qualified for the exemption yet ***370  not be California
residents. First, some students who live in an adjoining state or country are permitted to attend
high school in California in some circumstances, even though they are not California residents.
(Ed.Code, §§ 48050, 48051.) Second, the children of parents who live outside of California but
who attend boarding schools in California might attend California high schools for three years,
yet not be California residents. Third, those who attended high school in California for three years
but then moved out of the state and lost their residency status would apparently be eligible for
the exemption if they decided to attend a public college or university in California. Indeed, the
Regents inform us that a majority of University of California students receiving the nonresident
tuition exemption are in this country lawfully.


If Congress had intended to prohibit states entirely from making unlawful aliens eligible for in-
state tuition, it could easily have done so. It could simply have provided, for example, that “an alien
who is not lawfully present in the United States shall not be eligible” for a postsecondary education
benefit. But it did not do so; instead, it provided that “an alien who is not lawfully present in the
United States shall not be eligible on the basis of residence within a State ” for a postsecondary
education benefit. (§ 1623(a), italics added.) The reference to the benefit being on the basis of
residence must have some meaning. It can only qualify, and thus limit, the prohibition's reach.
Section 1623 does not govern this case.


Finding to the contrary, the Court of Appeal stated: “The wording of the California statute,
requiring attendance at a California high school for three or more years, creates a de facto residence
requirement. Or, as plaintiffs put it, if section 68130.5 requires an illegal alien to attend a California
high school for three years in order to qualify for the exemption from nonresident tuition, then
the state has effectively established a surrogate criterion for residence.” We disagree. A residency
requirement and the criteria stated in section 68130.5 share certain similarities, and those who
satisfy section 68130.5 will often also be residents of California. But, as we have explained,
section 68130.5's criteria are not the same as residence, nor are they a de facto or surrogate
residency requirement. Congress specifically referred to residence—not some form of surrogate
for residence—as the prohibited basis for granting unlawful aliens a postsecondary education
benefit.
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[12]  In determining Congress's intent, courts may also consider “the ‘structure and purpose of
the statute as a whole.’ ” (Medtronic, Inc. v. Lohr, supra, 518 U.S. at p. 486, 116 S.Ct. 2240.)
Plaintiffs cite Congress's overall purpose in its immigration legislation in support of their expansive
view of section 1623. *1292  Congress has provided statements of national policy concerning
immigration. It stated that “[i]t continues to be the immigration policy of the United States that—
[¶] ... [¶] (B) the availability of public benefits not constitute an incentive for immigration to the
United States” (8 U.S.C § 1601(2)(B)), and that “[i]t is a compelling government interest to remove
the incentive for illegal immigration provided by the availability of public benefits” (8 U.S.C §
1601(6)). This general immigration policy would have supported an absolute ban on unlawful
aliens' receiving the exemption. But section 1623 does not impose an absolute ban. The general
policy in section 1601 cannot change section 1623's plain language or Congress's specific charge
**865  in this regard. (See also § 1621 [not making absolute the ban against unlawful aliens
receiving public benefits], discussed in pt. II. C., post.)


***371  [13]  Plaintiffs also cite legislative history. When statutory language is ambiguous,
this court and the United States Supreme Court sometimes turn to legislative history, including
committee reports, to ascertain legislative or congressional intent. (Eldred v. Ashcroft (2003) 537
U.S. 186, 209, fn. 16, 123 S.Ct. 769, 154 L.Ed.2d 683; Coalition of Concerned Communities, Inc.
v. City of Los Angeles, supra, 34 Cal.4th at p. 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.) A House
conference committee report, commenting on the language that was ultimately enacted as section
1623, states: “This section provides that illegal aliens are not eligible for in-state tuition rates at
public institutions of higher education.” (H.R.Rep. No. 104–828, 2d Sess. p. 240 (1996) [joint
explanatory statement of conference com. on revisions to H.R. No. 2202, 104th Cong.].) 2


2 The conference committee report considered Senate amendments made in May of 1996 to
House Bill No. 2202 (104th Cong., 1st Sess. (1995)), then proposed revisions to that bill.
As amended, House Bill No. 2202 contained the language that was ultimately enacted as
section 1623. (See H.R.Rep. No. 104–828, 2d Sess., § 507, p. 134 (1996.)) However, the
bill, while reported out of conference, was not enacted. Instead, section 1623 was enacted
as part of a subsequent omnibus bill. (Pub.L. No. 104–208, § 505(a) (Sept. 30, 1996) 110
Stat. 3009, 3009–672.)


Defendants argue that this report does not apply to section 1623 because it concerned a related
bill that was never enacted (H.R. No. 2202) rather than the omnibus immigration bill that was
enacted and that included section 1623. We disagree. The language the conference committee
report considered was identical to section 1623's language. (Compare H.R. No. 2202, § 507, as
added by House conference committee in H.R.Rep. No. 104–828, 2d Sess., at p. 134, with Pub.L.
No. 104–208, § 505, 110 Stat. 3009–672, which became § 1623.) The high court has considered
legislative history concerning a bill that was not enacted when the relevant language was identical
to the language of the statute actually enacted. (Begier v. IRS (1990) 496 U.S. 53, 66 & fn. 6, 110
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S.Ct. 2258, 110 L.Ed.2d 46; see also INS v. St. Cyr, supra, 533 U.S. at p. 318, 121 S.Ct. 2271
[considering the same conference committee report].)


*1293  But, for a different reason, we believe the conference committee report does not
reliably show that Congress intended to prohibit states entirely from exempting unlawful aliens
from paying nonresident tuition. The report's general summary oversimplifies more nuanced
statutory language. The high court has cautioned that “[e]xtrinsic materials have a role in
statutory interpretation only to the extent they shed a reliable light on the enacting Legislature's
understanding of otherwise ambiguous terms,” and that “judicial reliance on legislative materials
like committee reports ... may give unrepresentative committee members—or, worse yet, unelected
staffers and lobbyists—both the power and the incentive to attempt strategic manipulations of
legislative history to secure results they were unable to achieve through the statutory text.” (Exxon
Mobil Corp. v. Allapattah Services, Inc. (2005) 545 U.S. 546, 568, 125 S.Ct. 2611, 162 L.Ed.2d
502.) The statement in the committee report plaintiffs cite may, in general, be correct to a large
extent, but it cannot change the circumstance that the actual statutory prohibition is not absolute,
but qualified. Some legislators might have supported section 1623's plain language qualifying the
prohibition but not have supported the committee report's seemingly absolute language. Section
1623's actual language prevails, not the committee report's.


***372  [14]  Plaintiffs also cite statements of individual legislators that are similar to the
statement in the conference committee report on which they rely. But the views of individual
legislators carry little weight in interpreting the intent of the legislative body as a whole. (See
People v. Johnson (2002) 28 Cal.4th 240, 247, 121 Cal.Rptr.2d 197, 47 P.3d 1064.) As the high
court explained in response to a similar argument regarding a different statute: “Floor statements
from two Senators cannot amend the clear and unambiguous language of a statute. We see **866
no reason to give greater weight to the views of two Senators than to the collective votes of both
Houses, which are memorialized in the unambiguous statutory text.” (Barnhart v. Sigmon Coal
Co. (2002) 534 U.S. 438, 457, 122 S.Ct. 941, 151 L.Ed.2d 908.)


Plaintiffs also argue that the history behind section 68130.5's enactment shows that the Legislature
sought to avoid section 1623's prohibition. It does show that. Indeed, plaintiffs may be right
that the Legislature's primary motivation in enacting section 68130.5 was to give unlawful aliens
who live in California the benefit of resident tuition in a way that does not violate section 1623.
The uncodified portion of the law that became section 68130.5 suggests this motivation. The
Legislature found and declared that “[t]here are high school pupils who have attended elementary
and secondary schools in this state for most of their lives and who are likely to remain, but
are precluded from obtaining an affordable college education because they are required to pay
nonresident tuition rates”; and that “[t]hese pupils have already proven their academic eligibility
and merit by being accepted into our state's colleges and universities.” (Stats.2001, ch. 814, § 1,
subd. (a)(1), (2).) *1294  This description seems to apply primarily to unlawful aliens. Contrary
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to plaintiffs' suggestion, however, nothing is legally wrong with the Legislature's attempt to avoid
section 1623. As we have explained, whether the Legislature succeeded in this attempt is for the
courts to decide, but the mere desire to avoid the restrictions provides no basis to overturn the
legislation.


Section 68130.5 does not violate section 1623.


C. Title 8 United States Code section 1621
Plaintiffs argue, and the Court of Appeal found, that section 68130.5 also violates another express
federal preemption provision: section 1621. Section 1621 was enacted in August 1996, shortly
before section 1623, as part of the Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRA). (Pub.L. No. 104–193, § 411 (Aug. 22, 1996) 110 Stat. 2268; see League of
United Latin American Citizens v. Wilson (C.D.Cal.1997) 997 F.Supp. 1244, 1249, 1251, 1253.)
We conclude that section 68130.5 does not violate section 1621.


As relevant here, section 1621 has two parts: (1) a general rule that unlawful aliens are not eligible
for state or local public benefits (§ 1621(a)); and (2) a description of the circumstances under
which a state may make an unlawful alien eligible for those public benefits (§ 1621(d)). 3


3 Section 1621(b) provides exceptions to the general rule that are not relevant here. Section
1621(c) defines “[s]tate or local public benefit.”


Section 1621(a) provides:


“Notwithstanding any other provision of law and except as provided in subsections (b) and (d) of
this section, an alien who is not—


“(1) a qualified alien (as defined in section 1641 of this title),


***373  “(2) a nonimmigrant under the Immigration and Nationality Act [8 U.S.C. § 1101 et
seq.], or


“(3) an alien who is paroled into the United States under section 212(d)(5) of such Act [8 U.S.C.
§ 1182(d)(5) ] for less than one year,


“is not eligible for any State or local public benefit (as defined in subsection (c) of this section).”


Section 1621(d) provides: “A State may provide that an alien who is not lawfully present in the
United States is eligible for any State or local public benefit for which such alien would otherwise



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1623&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000205&cite=CAEDS68130.5&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1623&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000205&cite=CAEDS68130.5&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1623&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I95B51DA935-3D44B3802DA-C2A3D6F6D60)&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062923&pubNum=345&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_345_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1249 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998062923&pubNum=345&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RP&fi=co_pp_sp_345_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1249 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000205&cite=CAEDS68130.5&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2eb800003b6b3 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2eb800003b6b3 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1621&originatingDoc=I0e982f75f0ac11dfaa23bccc834e9520&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 





Martinez v. Regents of University of California, 50 Cal.4th 1277 (2010)
241 P.3d 855, 117 Cal.Rptr.3d 359, 261 Ed. Law Rep. 1088...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 20


be ineligible under subsection *1295  (a) of this section only through the enactment of a State law
after August 22, 1996, which affirmatively provides for such eligibility.” (Italics added.)


[15]  Section 68130.5 was enacted in 2002, well after August 22, 1996. Subdivision (a)(4) of that
section expressly refers to “the case of a person without lawful immigration status.” Moreover,
the uncodified portion of the law that became section 68130.5 provides: “(a) The Legislature
hereby finds and declares **867  all of the following: [¶] ... [¶] (4) This act ... allows all persons,
including undocumented immigrant students who meet the requirements set forth in Section
68130.5 of the Education Code, to be exempt from nonresident tuition in California's colleges and
universities.” (Stats.2001, ch. 814, § 1, italics added.) When the same law was amended a year
later, the Legislature reiterated this language. (Stats.2002, ch. 19, § 1, subd. (a)(4).) Thus, it at least
appears the Legislature affirmatively provided that qualifying unlawful aliens are eligible for the
nonresident tuition exemption. But the Court of Appeal found (and plaintiffs argue) that, for two
reasons, section 68130.5 does not satisfy section 1621's “affirmatively provides” requirement.


First, the Court of Appeal held that, to comply with section 1621, “not only must the state law
specify that illegal aliens are eligible, but the state Legislature must also expressly reference title 8
U.S.C. section 1621 (which was not done in the case of § 68130.5).” We disagree. “This argument
encounters a formidable obstacle: It lacks grounding in the text of [the statute].” (Kimbrough v.
U.S. (2007) 552 U.S. 85, 102, 128 S.Ct. 558, 169 L.Ed.2d 481.) Section 1621's text contains no
requirement that a state law giving unlawful aliens a benefit must expressly reference the section.
As the sole support for its conclusion, the Court of Appeal cited a conference committee report
on the bill that enacted section 1621, which states: “Only the affirmative enactment of a law
by a State legislature and signed by the Governor after the date of enactment of this Act, that
references this provision, will meet the requirements of this section.” (H.R.Rep. No. 104–725, 2d
Sess., p. 383 (1996), italics added.) However, for the reasons we explained in part II. B., ante,
in finding unpersuasive a committee report regarding section 1623, such a report cannot change
plain statutory language. (See Exxon Mobil Corp. v. Allapattah Services, Inc., supra, 545 U.S. at
p. 568, 125 S.Ct. 2611.)


Both this court and the high court have cautioned against reading into a statute language it does
not contain or elements that do not appear on its face. (Dean v. U.S. (2009) 556 U.S. 568, 571–
572, 129 S.Ct. 1849, 1853, 173 L.Ed.2d 785; Vasquez v. State of California (2008) 45 Cal.4th 243,
253, 85 Cal.Rptr.3d 466, 195 P.3d 1049.) This caution is especially pertinent when the legislative
body has shown it knows how to add the element in express terms when it wishes to do so.
*1296  (Kimbrough v. U.S., supra, 552 U.S. at p. 103, 128 S.Ct. 558; Vasquez v. State of ***374
California, supra, at p. 252, 85 Cal.Rptr.3d 466, 195 P.3d 1049.) Congress has shown it knows
how to require a state specifically to reference a federal law when it wishes to do so, because it has
done just that numerous times. (E.g., 12 U.S.C. § 2279aa–12(b)(2) [“The provisions of paragraph
(1) shall not be applicable to any State that ... enacts a law that—[¶] (A) specifically refers to this
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subsection; and [¶] (B) expressly provides that paragraph (1) shall not apply to the State” (italics
added) ]; 15 U.S.C. § 80a–3a(c) [“Notwithstanding subsections (a) and (b) of this section ... a
State may enact a statute that specifically refers to this section and provides prospectively that this
section shall not preempt the laws of that State referred to in this section” (italics added) ].)


The general rule that a court should not add an element not appearing on the face of a statute has
particular force here. The Legislature could easily have referenced section 1621 in section 68130.5,
and no doubt it would have done so if section 1621 had so required. It is unreasonable to conclude
that Congress intended to require the states to comply with section 1621's express requirements and
to scour committee reports for other possible requirements not visible in the statutory language.
The committee report may not create a requirement not found in section 1621 itself.


[16]  Second, the Court of Appeal also concluded section 68130.5 did not provide that qualifying
unlawful aliens are eligible for nonresident tuition clearly enough to satisfy the “affirmatively
provides” requirement. “Although section 68130.5 does indicate that illegal aliens are eligible,”
the Court of Appeal said, “it does so in a convoluted manner.” The Court of Appeal stated that
“while we do not hold that [section 1621] requires the state statute to use the words **868  ‘illegal
aliens,’ we conclude the language of section 68130.5 does not clearly put the public on notice that
tax dollars are being used to benefit illegal aliens.” Plaintiffs go further and argue that, to satisfy
section 1621, a state “would have to use the federal statutory term ‘illegal alien’ in its legislation—
a term that would clearly put the public on notice.” We disagree. Section 1621 requires no specific
words, and certainly not the specific words “illegal alien,” which not even section 1621 uses. We
agree with the Regents' argument that “in order to comply, the state statute must expressly state that
it applies to undocumented aliens, rather than conferring a benefit generally without specifying that
its beneficiaries may include undocumented aliens.” Section 68130.5 does so state. If Congress
had intended to require more, we believe it would have said so clearly and would not have set a
trap for unwary legislatures. Section 68130.5 satisfies section 1621.


D. Implied preemption
[17]  [18]  The Court of Appeal also found that section 68130.5 “falls within the principle of
implied preemption in that it stands as an obstacle to the *1297  accomplishment and execution of
the full purposes and objectives of Congress.” Echoing this conclusion, plaintiffs argue that section
68130.5 is impliedly preempted through both field preemption and conflict preemption. Congress's
intent to preempt “may also be inferred if the scope of the statute indicates that Congress intended
federal law to occupy the legislative field, or if there is an actual conflict between state and federal
law.” (Altria Group, Inc. v. Good (2008) 555 U.S. 70, 76–77, 129 S.Ct. 538, 543, 172 L.Ed.2d
398; see also In re Jose C., supra, 45 Cal.4th at p. 551, 87 Cal.Rptr.3d 674, 198 P.3d 1087.) This
presents a question of Congressional purpose. ***375  (Altria Group, Inc. v. Good, supra, at p.
76–77, 129 S.Ct. at p. 543.) We find no implied preemption.
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Critical to the implied preemption analysis is the existence of two express preemption statutes,
namely sections 1621 and 1623. “In Freightliner Corp. v. Myrick (1995) 514 U.S. 280 [115 S.Ct.
1483, 131 L.Ed.2d 385], the court clarified the relation between express preemption clauses and
implied preemption doctrines, explaining that ‘an express definition of the pre-emptive reach of
a statute “implies”—i.e., supports a reasonable inference—that Congress did not intend to pre-
empt other matters,’ but the express clause does not ‘entirely foreclose[ ] any possibility of implied
pre-emption.’ [Citations.] This inference is a simple corollary of ordinary statutory interpretation
principles and in particular ‘a variant of the familiar principle of expressio unius est exclusio
alterius: Congress' enactment of a provision defining the pre-emptive reach of a statute implies
that matters beyond that reach are not pre-empted.’ [Citation.]” (Viva! Internat. Voice for Animals
v. Adidas Promotional Retail Operations, Inc., supra, 41 Cal.4th at pp. 944–945, 63 Cal.Rptr.3d
50, 162 P.3d 569.)


[19]  [20]  In this case, Congress did not merely imply that matters beyond the preemptive reach of
the statutes are not preempted; it said so expressly. Section 1621(c) says that a state “may” provide
public benefits for unlawful aliens if it does so in compliance with the statute's requirements.
This language shows Congress did not intend to occupy the field fully. (See Jevne v. Superior
Court (2005) 35 Cal.4th 935, 950, 28 Cal.Rptr.3d 685, 111 P.3d 954 [when federal law contains
two savings clauses preserving state law in certain areas, “neither express preemption nor field
preemption ... is at issue”].) Because section 68130.5 complies with the conditions set out in both
section 1621 and section 1623, those statutes cannot impliedly preempt it.


Plaintiffs and the Court of Appeal rely substantially on League of United Latin American Citizens
v. Wilson, supra, 997 F.Supp. 1244, which held that federal law preempted the restrictions that
Proposition 187, a voter initiative enacted in 1994, had placed on unlawful aliens. Wilson, however,
is irrelevant to the issue here. Relying heavily on section 1621 (and not citing § 1623), it does,
indeed, conclude that California “is powerless to enact its own legislative scheme to regulate alien
access to public benefits.” *1298  (Wilson, supra, at p. 1261.) But it adds that California “can do
what the PRA **869  permits, and nothing more.” (Ibid.) Section 1621 is part of the PRA. So the
Wilson opinion just brings us back to the question of what section 1621 permits. As relevant here,
Wilson is silent on that question.


In short, Congress did not impliedly prohibit what it expressly permitted. Section 68130.5 is not
impliedly preempted.


E. Privileges and immunities clause of the Fourteenth Amendment to the United States
Constitution


The Court of Appeal also found that plaintiffs have stated a viable claim that section 68130.5
violates the privileges and immunities clause of section 1 of the Fourteenth Amendment to the
United States Constitution (hereafter, privileges and immunities clause or, sometimes, simply
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the clause). That clause provides: “No state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States....” Section 5 of the Fourteenth
Amendment gives Congress the “power to enforce, by appropriate legislation, the provisions of
this article.” 4


4 Plaintiffs do not rely on the privileges and immunities clause of article IV, section 2, clause
1, of the United States Constitution, which provides, “The citizens of each state shall be
entitled to all privileges and immunities of citizens in the several states.” (See Supreme Court
of New Hampshire v. Piper (1985) 470 U.S. 274, 105 S.Ct. 1272, 84 L.Ed.2d 205; Baldwin
v. Montana Fish and Game Comm'n (1978) 436 U.S. 371, 98 S.Ct. 1852, 56 L.Ed.2d 354.)


***376  The Court of Appeal explained that “[p]laintiffs' theory, as alleged in the complaint, was
that, ‘By making illegal aliens who possess no lawful domicile in the state of California eligible for
in-state tuition rates, while denying this benefit to U.S. citizens whose lawful domicile is outside
California, the state of California has denigrated U.S. citizenship and placed U.S. citizen Plaintiffs
in a legally disfavored position compared to that of illegal aliens.’ ” It agreed with plaintiffs
that section 1623 was an exercise of Congress's power to enforce the Fourteenth Amendment's
provisions. It concluded, accordingly, that violating section 1623 also violated the privileges and
immunities clause. We disagree. Section 1623 was not violated.


In contrast to the Court of Appeal's opinion, which seems only to declare that in violating
section 1623 the state also violated the privileges and immunities clause, plaintiffs' privileges and
immunities clause argument is quite broad. Plaintiffs argue that the clause guarantees the citizen's
privilege “of being treated no worse than an illegal alien in the distribution of public benefits.”
They seem to argue that any state action that gives a public benefit to unlawful aliens within the
state's borders, even one complying with section 1621, violates the clause unless the state gives
the same public benefit to all *1299  American citizens. They cite no authority that supports this
proposition. Indeed, they cite no case interpreting the clause that compares treatment of unlawful
aliens living within a state's borders to treatment of citizens who do not reside in that state. The
high court has rarely invoked the clause to strike down a state statute (see Saenz v. Roe (1999) 526
U.S. 489, 511, 119 S.Ct. 1518, 143 L.Ed.2d 689 (dis. opn. of Rehnquist, C.J.)), and it has never
said anything remotely supporting plaintiffs' broad interpretation. Indeed, the court has interpreted
the clause quite narrowly. (See, e.g., Slaughter–House Cases (1872) 83 U.S. 36, 16 Wall. 36, 21
L.Ed. 394.)


[21]  [22]  [23]  Plaintiffs note, correctly, that unlike some other constitutional provisions, the
privileges and immunities clause applies only to citizens. (Mathews v. Diaz (1976) 426 U.S. 67,
78, fn. 12, 96 S.Ct. 1883, 48 L.Ed.2d 478.) Thus, aliens, lawful or unlawful, cannot claim benefits
under the clause. But no authority suggests the clause prohibits states from ever giving resident
aliens (again, lawful or unlawful) benefits they do not also give to all American citizens. The fact
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that the clause does not protect aliens does not logically lead to the conclusion that it also prohibits
states from treating unlawful aliens more favorably than nonresident citizens. (Moreover, were
plaintiffs correct in their interpretation of the clause, section 68130.5 would pass even their test.
That section does not treat citizens worse than unlawful aliens. It grants the same exemption to all
who qualify, whether they are nonresident citizens or resident unlawful aliens.)


**870  [24]  The clause does operate in some circumstances to prevent states from treating
nonresident citizens less favorably than resident citizens. In Saenz v. Roe, supra, 526 U.S. 489,
119 S.Ct. 1518, the high court held that a statutory limitation ***377  on state welfare benefits
for recently arrived resident citizens violates the clause. Contrary to plaintiffs' argument, however,
the Saenz case does not support their position. The holding of that case was based on the federal
right of interstate travel. (Saenz v. Roe, supra, at p. 503, 119 S.Ct. 1518.) But there is no equivalent
federal right for nonresidents to pay reduced in-state tuition while attending a public college or
university. The high court has specifically held that states may charge nonresidents, even those
who are American citizens, more for attending their public postsecondary institutions than they
charge residents. (Vlandis v. Kline (1973) 412 U.S. 441, 452–453, 93 S.Ct. 2230, 37 L.Ed.2d 63.)
Plaintiffs seize on certain language the Saenz court used when describing the right to travel. It
described the right as protecting, among other things, “the right to be treated as a welcome visitor
rather than an unfriendly alien when temporarily present in the second State....” (Saenz v. Roe,
supra, at p. 500, 119 S.Ct. 1518.) Plaintiffs glean from this language a holding that the clause
guarantees a citizen's privilege of being treated no worse than an unlawful alien. They read far too
much into this language coming from a case that does not involve unlawful aliens. Nothing in the
Saenz case supports their expansive interpretation of the clause.


*1300  It cannot be the case that states may never give a benefit to unlawful aliens without giving
the same benefit to all American citizens. In Plyler v. Doe (1982) 457 U.S. 202, 102 S.Ct. 2382, 72
L.Ed.2d 786, the high court held that the equal protection clause of the Fourteenth Amendment to
the United States Constitution prohibits states from denying “to undocumented school-age children
the free public education that it provides to children who are citizens of the United States or
legally admitted aliens.” (Plyler, supra, at p. 205, 102 S.Ct. 2382; see also id. at p. 230, 102 S.Ct.
2382.) Thus, the high court has held that the Constitution requires states to provide a free public
education to some unlawful aliens. We do not believe that the same court would also hold that the
privileges and immunities clause requires states that comply with this requirement, and provide
a free education to unlawful aliens, also to provide the same free education to all citizens of the
entire United States.


Congress has addressed the question of postsecondary education benefits for unlawful aliens (§
1623), but the privileges and immunities clause does not speak to the question. Section 68130.5
does not violate that clause.
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III. CONCLUSION


We reverse the judgment of the Court of Appeal and remand the matter to that court for further
proceedings consistent with this opinion.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, MORENO, and
CORRIGAN, JJ.


All Citations


50 Cal.4th 1277, 241 P.3d 855, 117 Cal.Rptr.3d 359, 261 Ed. Law Rep. 1088, 10 Cal. Daily Op.
Serv. 14,298, 2010 Daily Journal D.A.R. 17,278
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152 A.D.2d 343, 548 N.Y.S.2d 791


In the Matter of American Motors Sales Corporation, Respondent,
v.


Leon W. Brown, appellant, and Robert Abrams, as Attorney-
General of the State of New York, Intervenor-Appellant


Supreme Court, Appellate Division, Second Department, New York
3703, 3704, 3705, 4272E


December 13, 1989


CITE TITLE AS: Matter of American Motors Sales Corp. v Brown


SUMMARY


Appeals from a judgment of the Supreme Court (Aldo A. Nastasi, J.), entered January 13, 1988
in Westchester County, which granted a petition to vacate an arbitration award rendered in favor
of respondent.


HEADNOTES


Motor Vehicles
Lemon Law
New Car Lemon Law--Used Car


(1) An automobile purchased by a consumer for personal use from an automobile dealer, which
at the time of its purchase had an odometer reading of approximately 5,600 miles, was less than
two years old, and was covered by a manufacturer's warranty, is not protected by the provisions
of the New Car Lemon Law (General Business Law § 198-a) and, hence, the consumer may not
avail himself of the compulsory arbitration provisions of said law. The vehicle purchased by the
consumer fell within the description of a ”used motor vehicle “ under the Used Car Lemon Law
(General Business Law § 198-b [a] [2]) which specifically defines such vehicles as those ”which
ha[ve] been driven more than the limited use necessary in moving or road testing a new vehicle
prior to delivery“. In determining legislative intent, courts should look to the specific statute in
question and all statutes relating to the general subject matter, and although the consumer herein
is a ”consumer“ within the definition of the New Car Lemon Law, the vehicle which he purchased
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was clearly not a ” new “ car for the purpose of that statute; the vehicle does not qualify as a ”
new motor vehicle“ pursuant to Vehicle and Traffic Law § 462 (11) and the invoice stated that the
car was ”used“. Inasmuch as statutes should be harmoniously interpreted, a reading of the New
and Used Car Lemon Laws indicates that the former applies only to individuals who fit within its
statutory definition of ” consumer“ and who purchase a ”new motor vehicle “. Accordingly, the
arbitrator's conclusion that the car in question was ”new “ was not supported by the evidence or
other basis in reason, and the resulting award is vacated.


Appeal
Parties Aggrieved
Attorney-General


(2) In a proceeding to vacate an arbitration award rendered pursuant to the New Car Lemon Law
(General Business Law § 198-a) in which petitioner manufacturer alleged that the statute was
unconstitutional but the Supreme Court did not reach that issue, the Attorney-General was not
aggrieved by the order vacating the award and his appeal is dismissed.


TOTAL CLIENT SERVICE LIBRARY REFERENCES


Am Jur 2d, Automobiles and Highway Traffic, §§ 30, 150, 720, 721. *344


General Business Law §§198-a, 198-b (a) (2); Vehicle and Traffic Law § 462 (11).


NY Jur 2d, Consumer and Borrower Protection, §§185, 185.5, 187.5.


ANNOTATION REFERENCES


Validity, construction, and effect of State motor vehicle warranty legislation (Lemon Law). 5
ALR4th 872.


APPEARANCES OF COUNSEL


Leon W. Brown, appellant pro se. (Relying on brief filed by Attorney-General.)
Robert Abrams, Attorney-General (Deborah I. Volberg and Robert F. Roach of counsel),
intervenor-appellant pro se.
Herzfeld & Rubin, P. C. (Herbert Rubin and David B. Hamm of counsel), for respondent.


OPINION OF THE COURT
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Mollen, P. J.


(1)The primary issue presented by this appeal is whether an automobile purchased by a consumer
for personal use from an automobile dealer, which at the time of purchase had an odometer reading
of approximately 5,600 miles, was less than two years old, and was covered by a manufacturer's
warranty, is protected by the provisions of the New Car Lemon Law (General Business Law § 198-
a). The arbitrator in the case at bar answered this question in the affirmative and rendered an award
in favor of the purchaser. We disagree and, accordingly, affirm the Supreme Court's judgment
which vacated the arbitration award.


The underlying facts of this proceeding are essentially undisputed by the parties. On or about
December 6, 1985, Leon W. Brown purchased a 1985 Renault Sport Wagon from an authorized
dealer of the petitioner American Motors Sales Corporation (hereinafter AMSC) for approximately
$9,000. At the time of purchase, the vehicle, which was covered by a manufacturer's warranty,
had been driven for approximately 5,644 miles. Sometime after the purchase, Brown began to
experience problems, inter alia, with the vehicle's transmission, brakes, heater and air conditioner.
Despite several repair attempts by AMSC's dealer, the vehicle's problems were not corrected.
*345


Thereafter, on or about February 29, 1987, Brown filed a request for compulsory arbitration under
the provisions of the New Car Lemon Law (General Business Law § 198-a [k]) which had become
effective one month earlier (L 1986, ch 799, § 4, eff Jan. 1, 1987). Brown sought a full refund of
the purchase price of the car. At the time Brown requested arbitration, the vehicle had been driven
for 17,898 miles. Following a hearing, the arbitrator rendered an award in Brown's favor in the
sum of $8,439. Notably, the arbitrator did not take into account the mileage deduction formula for
the mileage over 12,000 miles as required by General Business Law § 198-a (a) (4); (c) (1).


AMSC instituted the instant proceeding pursuant to CPLR article 75 seeking to vacate the
arbitration award on the basis that the arbitrator exceeded his authority in rendering the award.
AMSC argued, in the first instance, that Brown did not purchase a ”new motor vehicle“ and, thus,
Brown was not entitled to seek compulsory arbitration of his claim under the New Car Lemon
Law (General Business Law § 198-a [k]). Rather, AMSC contended that the vehicle in question
constituted a ”used motor vehicle“ within the meaning of General Business Law § 198-b (a)
(2), commonly referred to as the Used Car Lemon Law, which, at that time, did not contain a
compulsory arbitration provision. *  In any event, even assuming that the car constituted a ”new
motor vehicle “, AMSC asserted that since Brown purchased the vehicle approximately three years
before General Business Law § 198-a (k) became effective, Brown did not qualify for compulsory
arbitration. Thus, AMSC took the position that the arbitrator exceeded his authority in rendering
the award in Brown's favor. AMSC also maintained that, regardless of the status of Brown's
vehicle, the arbitrator's award exceeded the statutory requisites since the defects complained of
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either developed two years after the date of delivery or they did not ”substantially impair the value
of the motor vehicle“ (General Business Law § 198-a [b], [c] [1]). Furthermore, AMSC asserted
that, at the very least, the arbitration award should be modified by taking into account the mileage
on Brown's vehicle in excess of 12,000 miles as required by General Business Law § 198-a (a) (4);
(c) (1). Finally, AMSC argued that General Business Law § 198-a was unconstitutional. *346


* The Used Car Lemon Law has been amended effective January 1, 1990 (L 1989, ch 609) to
provide for compulsory arbitration of disputes thereunder.


Brown opposed the petition and set forth several affirmative defenses and counterclaimed, inter
alia, to recover reasonable attorneys fees pursuant to General Business Law § 198-a (l). Thereafter,
the parties entered into a stipulation consenting to the intervention of the Attorney-General as a
party to the proceeding in view of the fact that AMSC challenged the constitutionality of the New
Car Lemon Law.


The Supreme Court granted the petition and vacated the arbitrator's award on the basis that the
arbitrator lacked jurisdiction to proceed in this matter. The court concluded that Brown's vehicle
fell within the description of a ”used motor vehicle“ under General Business Law § 198-b and, thus,
Brown could not avail himself of the compulsory arbitration provision under General Business
Law § 198-a. We agree.


(2)A preliminary issue which has been raised by AMSC concerns the Attorney-General's status
in this appeal. AMSC notes, at the outset, that while it challenged the constitutionality of General
Business Law § 198-a at the Supreme Court, Westchester County, that court did not reach the issue
and it has not been raised on appeal. Thus, AMSC asserts that the Attorney-General is no longer
a proper party to this proceeding under Executive Law § 71. Additionally, AMSC asserts that the
Attorney-General does not constitute an ” aggrieved party“ within the meaning of CPLR 5511 and
thus does not have standing to prosecute this appeal. Because the Supreme Court determined the
matter without the need to reach the constitutional issue, the Attorney-General was not aggrieved
by the order from which he has appealed. However, Brown, who clearly qualifies as an aggrieved
party under CPLR 5511, filed a timely notice of appeal from the Supreme Court's judgment and,
with the Attorney-General's consent, has notified this court that he has adopted the Attorney-
General's brief as his own. Thus, Brown's cross motion for leave to adopt the note of issue, brief
and record on appeal which have been filed by the Attorney-General is granted. The Attorney-
General has also cross-moved for an order granting it permission to proceed as amicus curiae in
this appeal. That motion is also granted herewith.


Turning to the merits of the appeal, CPLR 7511 (b) provides in pertinent part,


“1. [An arbitration] award shall be vacated on the application of a party ... if the court finds that
the rights of that party were prejudiced by ... *347
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“(iii) an arbitrator, or agency or person making the award exceeded his power”.


It has been recognized that “CPLR 7511 (subd. [b]), in authorizing review of whether the arbitrator
has exceeded his power, by necessary logical extension and without distortion of its literal terms
includes review in the case of compulsory arbitration (but only in such case) of whether the award
is supported by evidence or other basis in reason, as may be appropriate, and appearing in the
record” (Mount St. Mary's Hosp. v Catherwood, 26 NY2d 493, 508; see, Matter of Furstenberg
[Aetna Cas. & Sur. Co.--Allstate Ins. Co.], 49 NY2d 757; Rose v Travelers Ins. Co., 96 AD2d 551).
Applying this standard of review to the case at bar, we conclude, in accordance with the Supreme
Court, that the arbitrator exceeded his authority in rendering the award in Brown's favor.


The legislative intent of the New Car Lemon Law, which became effective September 1, 1983, is to
protect consumers who purchase or lease a “new motor vehicle” for personal or household use and
experience difficulties with the operation of the vehicle which substantially impair its value. To this
end, the New Car Lemon Law provides, in essence, that if a “new motor vehicle” does not conform
to all express warranties during the first 18,000 miles of operation or during the two-year period
following the delivery of the vehicle, whichever comes first, the consumer, during that period, shall
report the nonconformity, defect or condition to the manufacturer, its agent or its authorized dealer
(General Business Law § 198-a [b]). The vehicle shall be replaced with a comparable vehicle or a
refund shall be paid to the consumer if the dealer is unable to repair the defect after a reasonable
number of attempts (General Business Law § 198-a [c] [1]; [d] [1], [2]). A consumer will not be
able to recover under the statute if the defect, nonconformity or condition does not substantially
impair the value of the vehicle or if it is the result of abuse, neglect or unauthorized modifications
or alterations to the motor vehicle (General Business Law § 198-a [c] [3] [i], [ii]). Subdivision
(k) of the statute, which became effective January 1, 1987, provides an aggrieved consumer of a
defective new motor vehicle with the option of submitting any dispute arising under the statute to
compulsory arbitration. Notably, the New Car Lemon Law does not include a definition of a “new
motor vehicle”. The statute, however, defines “consumer” as follows: “the purchaser, other than
for purposes of *348  resale, or the lessee of a motor vehicle normally used for personal, family,
or household purposes and subject to a manufacturer's express warranty, any person to whom such
motor vehicle is transferred during the duration of an express warranty applicable to such motor
vehicle, and any other person entitled by the terms of such warranty to enforce the obligations of
the warranty” (General Business Law § 198-a [a] [1]).


Although Brown arguably qualifies as a “consumer” within the definition of the statute, our review
requires a more detailed analysis and comparison between the New Car Lemon Law and the Used
Car Lemon Law (General Business Law § 198-b) which became effective November 1, 1984 (L
1984, ch 645, § 2) and which provides statutory protection to qualified consumers who purchase or
lease used motor vehicles for more than $1,500 which have defects that substantially impair their
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value. The Used Car Lemon Law, in pertinent part, provides that no dealer shall sell or lease a used
motor vehicle to a consumer without providing a written warranty which shall at a minimum cover
(1) used motor vehicles with 36,000 miles or less for at least 60 days or 3,000 miles, whichever
occurs first, and (2) used motor vehicles with more than 36,000 miles for a period of at least 30 days
or 1,000 miles, whichever occurs first (General Business Law § 198-b [b] [1] [a], [b], as amended
by L 1989, ch 444). Significantly, the term “used motor vehicle” is defined in the statute as “a
motor vehicle, excluding motorcycles, motor homes and off-road vehicles, which has been driven
more than the limited use necessary in moving or road testing a new vehicle prior to delivery”
(General Business Law § 198-b [a] [2] [emphasis added]). A “consumer” for purposes of the Used
Car Lemon Law, inter alia, is a “purchaser, other than for purposes of resale, or the lessee, of a
used motor vehicle normally used for personal, family, or household purposes and subject to a
warranty” (General Business Law § 198-b [a] [1], as amended by L 1989, ch 444). Of particular
significance to the case at bar is the fact that the Used Car Lemon Law does not currently have
a provision, similar to the New Car Lemon Law, which provides consumers with the option of
compulsory arbitration to settle disputes arising under the statute. As indicated supra, however,
the Used Car Lemon Law has been amended effective January 1, 1990, to include a compulsory
arbitration provision similar to the New Car Lemon Law (L 1989, ch 609), thus manifesting a
legislative intent to extend the right to *349  compulsory arbitration to owners of cars which come
within the definition of “used” cars under General Obligations Law § 198-b.


(1)The primary consideration for the courts in interpreting a statute is to ascertain the legislative
intent from the literal reading of the statute itself or of all statutes relating to the general subject
matter (McKinney's Cons Laws of NY, Book 1, Statutes § 92; Delaware County Elec. Coop. v
Power Auth., 96 AD2d 154, affd 62 NY2d 877). Thus, the courts are required to harmonize statutes
with each other as well as with the overall legislative intent in an effort to provide a logical and
unstrained interpretation to each (see, People v Newman, 32 NY2d 379, cert denied 414 US 1163;
McKinney's Cons Laws of NY, Book 1, Statutes § 98). A literal reading of the relevant provisions
of the New and Used Car Lemon Laws leads to the logical conclusion that while Brown may fit
within the term “consumer” as defined by the New Car Lemon Law (General Business Law §
198-a [a] [1]), the vehicle which he purchased was clearly not a “new” car for the purpose of that
statute. In fact, the vehicle in question falls squarely within the definition of a “used motor vehicle”
since it had been driven, prior to its purchase, for “more than the limited use necessary in moving
or road testing a new vehicle prior to delivery” (General Business Law § 198-b [a] [2]). Moreover,
as noted by the Supreme Court, the vehicle in question does not qualify as a “new motor vehicle”
within the meaning of Vehicle and Traffic Law article 17-A, known as the “Franchised Motor
Vehicle Dealer Act”. That statute defines a new motor vehicle as “a vehicle sold or transferred
by a manufacturer, distributor or dealer, which has not been placed in consumer use or used as
a demonstrator” (Vehicle and Traffic Law § 462 [11] [emphasis added]). Finally, it is significant
that the car invoice for Brown's vehicle stated that the vehicle he was purchasing was “used”.
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We acknowledge that several trial courts, in addressing claims similar to that presented herein,
have determined that purchasers of dealer demonstrator motor vehicles, which have been driven
more than that necessary to road test or deliver the cars, are entitled to coverage under the New
Car Lemon Law (see, General Motors Corp. v Cotton, Sup Ct, Westchester County, June 19,
1987, Marbach, J.; Matter of Dente v Worldwide Volkswagen Corp., Sup Ct, Nassau County,
July 15, 1988, McCabe, J.). In those cases, the trial courts concluded, at the outset, that the
persons purchasing the demonstrator vehicles *350  fit the description of “consumer[s]” within
the meaning of the New Car Lemon Law (General Business Law § 198-a [a] [1]). These courts
also found that the New Car Lemon Law is preeminent over the Used Car Lemon Law by reason
of the following Used Car Lemon Law provisions:


“If the warranty provided for in section one hundred ninety-eight-a of this chapter is in effect at
the time of the sale or lease of the used motor vehicle, then the warranty specified in this section
shall be required only for the period of time, if any, between the expiration of such section one
hundred ninety-eight-a warranty and the period specified in paragraph one of this subdivision ...


“Nothing in this section shall in any way limit the rights or remedies which are otherwise available
to a consumer under any other law” (General Business Law § 198-b [b] [4]; [d] [2], as amended
by L 1989, ch 444).


The courts in General Motors Corp. v Cotton (supra), and Matter of Dente v Worldwide
Volkswagen Corp. (supra), found that the above-quoted statutory provisions were intended to
provide New Car Lemon Law protection to vehicles covered by a manufacturer's warranty, which,
when purchased, were less than two years old and had mileage less than 18,000 miles but more
than that necessary to road test or deliver a new car (see also, Matter of Subaru of Am. [McKelvey],
141 Misc 2d 41 [arbitrator did not exceed his authority in finding that the motor vehicle, which
when purchased had been driven 5,089 miles, was a “new” motor vehicle]).


The difficulty with this rationale is that it ignores the plain and unequivocal definition of a “used
motor vehicle” (General Business Law § 198-b [a] [2]) and is inherently contradictory since
it would result in certain “used motor vehicles” being treated as “new motor vehicles”. This
approach, which is also urged by Brown and the Attorney-General, would require this court to
disregard the precise and explicit language of the statute and apply the provisions of the New Car
Lemon Law to vehicles which undeniably fall within the definition of “used motor vehicles” under
the Used Car Lemon Law. Notably, a thorough examination of the legislative history reveals that
this interpretation of the New and Used Car Lemon Laws is not supported by the legislative bill
jackets or the extensive legislative history regarding these statutes. Moreover, by focusing solely
on the statutory definition of a “consumer” within the meaning of the New Car Lemon Law ( *351
General Business Law § 198-a [a] [1]), to the exclusion of other relevant statutory provisions, this
approach fails to comply with the well-established rule of statutory construction which requires
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courts to harmonize the various provisions of the relevant statutes in order to reach a rational result
(see, People v Newman, 32 NY2d 379, supra; McKinney's Cons Laws of NY, Book 1, Statutes §
98). A reading of the two statutes herein clearly indicates that the New Car Lemon Law applies to
individuals who fit within the statutory definition of a “consumer” and who purchase a “new motor
vehicle”. In fact, the recent amendment to General Obligations Law § 198-b extending the right to
compulsory arbitration to owners of “used motor vehicles” reflects a legislative recognition that
the New Car Lemon Law does not encompass “used motor vehicles”. Accordingly, in view of the
fact that Brown's vehicle falls squarely within the statutory definition of a “used motor vehicle”
under the Used Car Lemon Law (General Business Law § 198-b [a] [2]), it is clear that he does
not qualify for protection under the New Car Lemon Law.


Thus, we agree with the Supreme Court's determination that the arbitrator herein exceeded his
authority in rendering an award in Brown's favor since Brown was not entitled to compulsory
arbitration under the New Car Lemon Law (see, General Business Law § 198-a [k]). The
arbitrator's conclusion that Brown's vehicle was a “new motor vehicle” rather than a “used motor
vehicle” was not “supported by the evidence or other basis in reason” (Mount St. Mary's Hosp. v
Catherwood, 26 NY2d 493, 508, supra).


In view of the foregoing, we do not reach the issue of whether Brown qualified as a “consumer”
within the meaning of the New Car Lemon Law (General Business Law § 198-a [a] [1])
notwithstanding the fact that he did not purchase the vehicle directly from the original consumer
but rather from a dealer who purchased it for purposes of resale; nor is it necessary to determine
whether the compulsory arbitration provision of the New Car Lemon Law (General Business Law
§ 198-a [k]) applies retroactively to new motor vehicles which were purchased prior to the effective
date of that provision.


Accordingly, the judgment under review is affirmed, without costs or disbursements, Renewed
Motion No. 3703 by the petitioner AMSC to dismiss the appeal of the Attorney-General is granted,
Cross Motion No. 3705 by the Attorney-General for leave to file an amicus curiae brief on the
appeal of Leon W. Brown is granted, and Cross Motion No. 3704 by *352  Leon W. Brown to
adopt the note of issue, brief, and record on appeal filed by the Attorney-General is granted.


Sullivan, J.


(Concurring in part and dissenting in part)


Inasmuch as I do not share the majority's view that Leon Brown is precluded from securing the
protections afforded by General Business Law § 198-a (commonly referred to as the “New Car
Lemon Law”), I vote to reverse the judgment and to remit the matter to the Supreme Court,
Westchester County, for further proceedings consistent herewith.
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I note my complete agreement with the position of my colleagues regarding the three motions
involving the Attorney-General's participation in this appeal. However, I do not believe that Brown
should be denied the benefits of General Business Law § 198-a merely by reason of the fact that the
automobile which he purchased falls within the definition of a “used motor vehicle” as set forth in
General Business Law § 198-b (the Used Car Lemon Law). The majority adopts the conclusion of
the Supreme Court in this case by reading General Business Law §§ 198-a and 198-b together and
by reasoning that an automobile owner cannot seek the protections of the former statute unless he
qualifies as a “consumer” thereunder and purchases a “new motor vehicle” as that term is defined in
Vehicle and Traffic Law § 462 (11). In my view, this narrow interpretation of the relevant statutory
provisions is at odds with both the plain and literal language of General Business Law § 198-a and
the clear legislative intent to protect consumers which underlies it.


Our Court of Appeals has recently characterized the consumer protection purpose of General
Business Law § 198-a as a matter of “important public policy” (Matter of State of New York v
Ford Motor Co., 74 NY2d 495, 501 ). Accordingly, “[w]e are obligated to insure faithfulness to
the protections afforded by the statute so that our rulings do not add jurisprudential insult to the
consumer injury sustained by the purchase[r] of a defective and unsatisfactory product” (Matter
of State of New York v Ford Motor Co., supra, at 501).


Turning to the merits of this case, it is a familiar principle of statutory construction that “[o]ur
cardinal function in interpreting a statute should be to 'attempt to effectuate the intent of the
Legislature, and where the statutory language is clear and unambiguous, the court should construe
it so as to give effect to the plain meaning of the words used' ( *353  Doctors Council v New
York City Employees' Retirement Sys., 71 NY2d 669, 674-675, quoting Patrolmen's Benevolent
Assn. v City of New York, 41 NY2d 205, 208) ” (Matter of State of New York v Ford Motor Co.,
supra, at 500). Although referred to in common parlance as the New Car Lemon Law, General
Business Law § 198-a is actually entitled “Warranties”. Consonant with its title, it essentially
defines the “consumers” who come under the umbrella of its protections as purchasers of motor
vehicles which are normally used for personal purposes and which are “subject to a manufacturer's
express warranty” (General Business Law § 198-a [a] [1]). Significantly, a “consumer” may also be
“any person to whom such motor vehicle is transferred during the duration of an express warranty
applicable to such motor vehicle” (General Business Law § 198-a [a] [1]). Hence, the statute
contemplates that a motor vehicle subject to its provisions may have several owners over the course
of its first two years or 18,000 miles. It is clear that Brown is a “consumer” under the statute,
as he purchased the subject automobile, and it was transferred to him for personal use during a
period when the manufacturer's express warranty was in effect. Moreover, it is undisputed that
the vehicle was less than two years old and had an odometer reading of less than 18,000 miles at
the time when Brown reported the defects complained of to the manufacturer. In my view, Brown
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was not required to fulfill any further criteria in order to enforce his rights under General Business
Law § 198-a.


It is true, as the majority notes, that General Business Law § 198-a (b) makes reference to the
term “new motor vehicle” in providing, in part, as follows: “[i]f a new motor vehicle does not
conform to all express warranties during the first eighteen thousand miles of operation or during the
period of two years following the date of original delivery of the motor vehicle to such consumer,
whichever is the earlier date, the consumer shall during such period report the nonconformity,
defect or condition to the manufacturer, its agent or its authorized dealer ... [who in turn] shall
correct said nonconformity, defect or condition at no charge to the consumer”. The majority also
accurately notes that the statute does not contain a definition of the term “new motor vehicle”.
However, it does define the term “motor vehicle” in relevant part as “a motor vehicle excluding
motorcycles and off-road vehicles, which is sold and registered in this state” (General Business
Law § 198-a [a] [2]). Hence, it logically follows that a “new motor vehicle” (i.e., a vehicle which
comes under the purview of General Business Law § 198-a) is one purchased by or transferred
to a *354  consumer for personal use during the term of the manufacturer's express warranty and
which develops problems during the first two years or 18,000 miles, whichever occurs earlier.
Indeed, as long as the vehicle is subject to the manufacturer's express warranty and both is less
than two years old and has been driven less than 18,000 miles, the age or mileage of the vehicle is
irrelevant with regard to the application of the protections of General Business Law § 198-a to the
consumer. The relevant inquiry is not whether the vehicle is a “new car” in the colloquial sense,
but whether the aggrieved purchaser fulfills the definitional requirements of a “consumer” under
General Business Law § 198-a (a) (1) so as to be entitled to the benefits of the statute (see, General
Motors Corp. v Cotton, Sup Ct, Westchester County, June 19, 1987, Marbach, J.; Matter of Dente
v Worldwide Volkswagen Corp., Sup Ct. Nassau County, July 15, 1988, McCabe, J.). Inasmuch
as Brown is a person “entitled by the terms of [the manufacturer's express] warranty to enforce
the obligations of the warranty” (General Business Law § 198-a [a] [1]), the plain meaning of the
statutory language demonstrates that he qualifies for the protections of the statute.


The majority reaches a contrary result by reasoning that the automobile in this case falls within
the definition of a “used motor vehicle” as set forth in General Business Law § 198-b (i.e., the
“Used Car Lemon Law”). Indeed it does, for there is no doubt that Brown's car is “a motor
vehicle ... which has been driven more than the limited use necessary in moving or road testing
a new vehicle prior to delivery” (General Business Law § 198-b [a] [2]). However, it does not
follow that Brown is precluded from enforcing his rights under General Business Law § 198-a
merely because his vehicle also meets the criteria for a “used motor vehicle” under the Used Car
Lemon Law. Simply put, there is no language in either statute which prevents a consumer from
seeking the benefits of General Business Law § 198-a, including compulsory arbitration pursuant
to General Business Law § 198-a (k), on the ground that the automobile satisfies the definition
of a “used motor vehicle”. Rather, the opposite is true, inasmuch as the Used Car Lemon Law
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expressly contemplates that a car which conforms to the definition of a “used motor vehicle”
under its provisions may nevertheless also be subject to a manufacturer's warranty, and thereby be
protected under the provisions of General Business Law § 198-a: “[i]f the warranty provided for
in section one hundred ninety-eight-a of this *355  chapter is in effect at the time of the sale of
the used motor vehicle, then the warranty specified in this section shall be required only for the
period of time, if any, between the expiration of such section one hundred ninety-eight-a warranty
and the period specified in paragraph one of this subdivision” (General Business Law § 198-b [b]
[4]). Moreover, the Used Car Lemon Law also expressly recognizes that other consumer protection
legislation may be applicable to a vehicle which comes under its provisions, for it reads in part:
“[n]othing in this section shall in any way limit the rights or remedies which are otherwise available
to a consumer under any other law” (General Business Law § 198-b [d] [2]). Additionally, the
so-called New Car Lemon Law contains language which supports the foregoing conclusion, as
it includes among the “consumers” entitled to its protections “any person to whom such motor
vehicle is transferred during the duration of [a manufacturer's] express warranty applicable to
such motor vehicle” (General Business Law § 198-a [a] [1]). It stands to reason that a subsequent
transferee of a vehicle will receive it in a “used” condition within the meaning of the Used Car
Lemon Law (i.e., driven more than is required for moving or road testing it prior to delivery by the
dealer). Nevertheless, General Business Law § 198-a (a) (1) unequivocally provides that as long
as the manufacturer's express warranty is still in effect and the vehicle is less than two years old
and has traveled less than 18,000 miles, the subsequent transferee will be able to enforce the full
panoply of consumer rights afforded by that statute.


Accordingly, I cannot agree that General Business Law §§ 198-a and 198-b are, as the majority
suggests, mutually exclusive consumer protection laws. Rather, they are complementary statutory
provisions intended to expand the avenues of redress for consumers who are burdened with
chronically defective automobiles. In my view, the majority's adoption of the Supreme Court's
conclusion to the contrary renders the above-cited statutory provisions meaningless and creates
a conflict between the two statutes when, as in this case, a vehicle satisfies the definitional
requirements of both enactments. This result appears to be inconsistent with the very principle
of statutory construction upon which the majority relies--to wit, that the courts are required to
harmonize statutes which deal with the same general subject matter.


Similarly, I find unpersuasive the majority's resort to the definition of the term “new motor vehicle”
set forth in *356  Vehicle and Traffic Law § 462 (11) to support its view. While this statutory
provision is certainly instructive, it comprises part of Vehicle and Traffic Law article 17-A (the
Franchised Motor Vehicle Dealer Act) and apparently bears no direct relationship to the consumer
protection statutes discussed herein. Indeed, the relevance of the Franchised Motor Vehicle Act's
provisions to this case is highly questionable in view of Vehicle and Traffic Law § 468, which
provides that nothing contained in the act shall be construed to limit or abridge the rights of
consumers, inasmuch as the purpose of Vehicle and Traffic Law article 17-A is only “to provide



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-B&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-B&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-B&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000155&cite=NYVTS462&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000155&cite=NYVTS468&originatingDoc=Idb2cc927d94011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Matter of American Motors Sales Corp. v Brown, 152 A.D.2d 343 (1989)
548 N.Y.S.2d 791


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


for the settlement and/or determination of disputes under the franchised motor vehicle dealer act
as between franchisors and franchised motor vehicle dealers as defined herein”.


Two remaining issues raised by AMSC require brief discussion. The first of these is AMSC's
claim that Brown cannot qualify as a “consumer” within the purview of General Business Law §
198-a because he apparently purchased his vehicle from a dealer who in turn purchased it not for
personal, family or household purposes, but for the purpose of reselling it. This chain of custody
argument is without merit, as the statute contains no requirement that each and every owner of
a vehicle must use it for personal purposes as a condition precedent for coverage under General
Business Law § 198-a, nor may such an additional criterion be engrafted onto the statute at the
mere whim of AMSC. Secondly, AMSC maintains that Brown was not entitled to avail himself
of the compulsory arbitration remedy provided in General Business Law § 198-a (k), inasmuch as
he purchased his vehicle prior to the effective date of that provision. Again, there is no language
in the statute to support such a conclusion, and it is clear that Brown was entitled to enforce the
manufacturer's express warranty via General Business Law § 198-a as of that effective date (see
generally, Laiosa v Camelot AMC/Jeep, 113 AD2d 145). Moreover, the remedial nature of this
consumer protection statute supports its retroactive application.


In view of the foregoing, I conclude that Brown is entitled to the protections afforded by General
Business Law § 198-a, inasmuch as he purchased for personal use a vehicle which came within
the age and mileage requirements of that statute and which was covered by the manufacturer's
express warranty. It is my view that this interpretation of the relevant statutory provisions comports
with both the plain and unambiguous language of the statute itself and with the important *357
consumer protection policy which prompted its enactment. Accordingly, there is a rational basis
for the arbitrator's award, and it cannot be said that the arbitrator exceeded his authority in this
case (see, Matter of Subaru of Am. [McKelvey], 141 Misc 2d 41). However, while I find that
reversal is required, the matter should be remitted to the Supreme Court, Westchester County,
for consideration of the parties' additional claims--to wit, AMSC's contentions that the defects
complained of did not substantially impair the value of the vehicle and that the arbitrator failed to
follow the mileage deduction formula of General Business Law § 198-a (a) (4), and the affirmative
defenses and counterclaims asserted in Brown's answer.


In conclusion, I vote to grant Renewed Motion No. 3703, Cross Motion No. 3704 and Cross Motion
No. 3705, to reverse the judgment appealed from, and to remit the matter to the Supreme Court
for further proceedings consistent herewith.


Mangano, Spatt and Rosenblatt, JJ., concur with Mollen, P. J.; Sullivan, J., concurs in part and
dissents in part in a separate opinion.
Ordered that the judgment is affirmed, without costs or disbursements; and it is further,
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Ordered that Renewed Motion No. 3703 by the petitioner American Motors Sales Corporation to
dismiss the appeal of the Attorney-General is granted; and it is further,


Ordered that Cross Motion No. 3705 by the Attorney-General for leave to file an amicus curiae
brief on the appeal of Leon W. Brown is granted; and it is further,


Ordered that Cross Motion No. 3704 by Leon W. Brown for leave to adopt the note of issue, brief
and record on appeal filed by the Attorney-General as his own, is granted. *358


Copr. (C) 2023, Secretary of State, State of New York


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Automobile buyer brought breach of express warranty and Lemon Law action
against automobile manufacturer. An arbitration award was entered in buyer's favor, and
manufacturer appealed. The Court of Common Pleas of Allegheny County, Civil Division, No.
GD 2002-3451, Friedman, J., granted manufacturer summary judgment, and buyer appealed.


Holdings: The Superior Court, No. 844 WDA 2003, Orie Melvin, J., held that:


[1] automobile was a “new motor vehicle” under Automobile Lemon Law, though it had 9,628
miles on it when it was purchased, as it constituted a demonstrator or dealer car;


[2] genuine issues of material fact precluded summary judgment on buyer's Lemon Law claim;


[3] trial court was not required to extrapolate the terms of automobile's warranty from invoices of
repairs when ruling on summary judgment motion; but


[4] on remand buyer was entitled to amend his pleadings to include express warranty.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (8)


[1] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
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Automobile that buyer purchased from dealership was a “new motor vehicle” under
Automobile Lemon Law, though automobile had 9,628 miles on it when it was purchased,
as it constituted a “demonstrator or dealer car;” automobile had never been titled, before
automobile was sold it was used as the personal vehicle of dealership's owner and wife,
and automobile qualified as a new motor vehicle under the Vehicle Code and the New
Motor Vehicle Damage Disclosure Act. 73 P.S. §§ 1952, 1970.2; 75 Pa.C.S.A. § 1102(3).


[2] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Automobile Lemon Law does not require a plaintiff to demonstrate three repair attempts to
the new motor vehicle underlying the claim within the first 12 months and 12,000 miles of
vehicle use in order to have a viable claim; rather Lemon Law only requires that the vehicle
manifests a “nonconformity” within 12,000 miles. 73 P.S. §§ 1952, 1954(a), 1955, 1956.


[3] Judgment Sales cases in general
Genuine issues of material fact as to whether automobile manifested a “nonconformity”
within the first 12,000 miles of its use that substantially impaired its value and whether
manufacturer failed to repair that nonconformity precluded summary judgment on buyer's
Automobile Lemon Law claim. 73 P.S. §§ 1952, 1954(a), 1955, 1956.


1 Case that cites this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
A manufacturer's liability under the Automobile Lemon Law does not turn on the number
of repairs made to a new motor vehicle during the period of one year following the actual
delivery of the vehicle to the purchaser, within the first 12,000 miles of use or during the
term of the warranty; manufacturer's obligations of vehicle repair and duties of vehicle
refund or replacement turn on whether or not the vehicle manifests a “nonconformity”
during the period and the manufacturer's success at repair of the nonconformity. 73 P.S.
§§ 1952, 1954(a), 1955, 1956.


[5] Judgment Sales of real and personal property
Trial court was not required to extrapolate the terms of automobile's warranty from
invoices of repairs conducted pursuant to the warranty, when ruling on summary judgment
motion brought by automobile manufacturer on automobile buyer's express warranty
claim, when buyer failed to provide the trial court with a copy of the express warranty
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when he filed his response to automobile manufacturer's motion for summary judgment.
Rules Civ.Proc., Rule 1019(i).


[6] Appeal and Error Matters which may be presented by new or amended pleadings
Automobile buyer had right to amend his complaint to include a copy of the express
warranty that he failed to provide to trial court in his response to automobile manufacturer's
motion for summary judgment on his express warranty claim, when Superior Court
remanded buyer's warranty and Automobile Lemon Law action to trial court for further
proceedings, as manufacturer had been aware of buyer's express warranty claim since
buyer originally filed his complaint. Rules Civ.Proc., Rule 1033.


[7] Pleading Leave of Court to Amend
Amendments to pleadings should be granted liberally so that cases are determined on their
merits. Rules Civ.Proc., Rule 1033.


[8] Pleading Right to amend pleadings in general
Amendments to pleadings should be denied if they violate the law or prejudice the rights
of the opposing party. Rules Civ.Proc., Rule 1033.


1 Case that cites this headnote


Attorneys and Law Firms


*1222  Michael D. Powers, Glen Mills, for appellant.


Paul R. Robinson, Pittsburgh, for appellee.


Before: DEL SOLE, P.J., MUSMANNO and ORIE MELVIN, JJ.


Opinion


ORIE MELVIN, J.


¶ 1 Appellant, Ronald Meyers, appeals from the Order granting the Motion for Summary Judgment
filed by Volvo Cars of North America, Inc. (“Volvo Cars”). He asserts that the trial court erred
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in granting summary judgment with respect to his breach of express warranty claims and his
Automobile Lemon Law claims. We reverse and remand.


¶ 2 The facts and procedure of this case are as follows. On or about June 14, 1997, Meyers
purchased a 1997 Volvo 960 from Star Chevrolet–Volvo (“Star”). When Meyers purchased it, the
Volvo had 9,628 miles on its odometer. The Volvo had never been titled before Meyers purchased
it. C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion for Summary
Judgment, ex. A ¶ 5. Meyers contends in his brief that he was told the Volvo had been used only
as a demonstrator car. Volvo Cars responds that Meyers conceded that he was told that the vehicle
was used personally by Star's owner and wife.


*1223  ¶ 3 Meyers experienced mechanical problems with the car after he purchased it. For
example, on June 30, 1997, Meyers took the Volvo, which then had 10,421 miles on its odometer,
to Star complaining of grinding and knocking sounds, among other things. Star attempted to repair
the car. Meyers subsequently continued to experience problems with the car.


¶ 4 Meyers eventually filed suit against Volvo Cars in Philadelphia County. Meyers' complaint
had four counts. In Count I, Meyers sought relief pursuant to Pennsylvania's Automobile Lemon
Law, 73 P.S. §§ 1951–1963, alleging that vehicle defects substantially impaired the Volvo's value
despite several attempts Star made at repair. In Count II, Meyers alleged that Volvo Cars' breach
of the Volvo's warranties entitled Meyers to recovery under the Magnuson–Moss Warranty Act,
15 U.S.C. §§ 2301–2312. In Count III, Meyers alleged that the Volvo Cars' breach of the Volvo's
warranties entitled Meyers to recover under Article 2 of the Uniform Commercial Code, 13
Pa.C.S.A. §§ 2101–2725. Finally, in Count IV, Meyers alleged that Volvo Cars recklessly, wantonly
and willfully breached the Volvo's warranties, thereby entitling Meyers to treble damages under
the Unfair Trade Practices and Consumer Protection Law, 73 P.S. §§ 201–1—201–9.2.


¶ 5 The case was transferred for the convenience of the parties pursuant to Pa.R.C.P. 1006(d)(1)
from Philadelphia County to Allegheny County, where it proceeded to arbitration. On December
6, 2002, an arbitration panel entered an award in favor of Meyers in the amount of $4,070, plus
costs. Volvo Cars appealed from the arbitration award to the Court of Common Pleas of Allegheny
County and filed a Motion for Summary Judgment on February 5, 2003. After holding argument
on the motion, the trial court granted the Motion for Summary Judgment in favor of Volvo Cars
on April 15, 2003 dismissing Meyers' complaint with prejudice. The trial court explained:


At argument, the parties agreed that the implied warranty claims which are a part of Count
III should be dismissed because the lawsuit was filed over four years after the purchase. The
remainder of Count III, the express warranty claim, was then dismissed by the Court because
Plaintiff could not identify which provision of the express warranty had been violated. In fact,
there was no copy of the express warranty of record anywhere. It was Plaintiff's burden to
produce it in response to the motion. His failure to do so on a timely basis was a proper basis
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to grant summary judgment as to all of Count III and is not excused by the late submission via
his Motion for Reconsideration.


The Court concluded that the remaining Counts (I, II and IV) of the Complaint should also
be dismissed, with prejudice, because the undisputed evidence showed that Lemon Law claim
(Count I) could not proceed as a matter of law, and because all of the remaining claims were
contingent on the success of the Lemon Law Claim.


Trial Court Opinion, 7/17/03, at 1–2 (citation and footnote omitted). This appeal follows.


¶ 6 On appeal, Meyers raises five issues:


A. Did the Lower Court err when it ruled that there was no substantive issue of material fact as
to whether plaintiff's automobile was covered under the lemon law's definition of a “new motor
vehicle” which includes new vehicles, demonstrator vehicles and dealer cars?


B. Did the lower court err when it held that a lemon law plaintiff must demonstrate three repair
attempts within the first 12 months and 12,000 miles of use in order to maintain a lemon law
claim?


*1224  C. Did the lower court err when it failed to hold that defendant was “estopped” from
asserting that the plaintiff's vehicle was not a “new” vehicle when defendant's own authorized
sales and service dealer sold the vehicle to plaintiff as a “new” vehicle as stated on the vehicle
order form?


D. Did the lower court err when it held that plaintiff's failure to attach a copy of the express
warranty required the dismissal of plaintiff's breach of warranty count even though the existence
of the warranty and the extent of the warranty coverage was set forth in detail in the record?


E. Did the lower court abuse its discretion when it denied plaintiff's Motion for Reconsideration
which contained a copy of the express warranty as an exhibit thereto?


Appellant's brief at 4.


¶ 7 We first note the applicable standard of review of a trial court's entry of summary judgment.
“[A]n appellate court may reverse the entry of summary judgment only where it finds that the
trial court erred in concluding that the matter presented no genuine issue as to any material fact
and that it is clear that the moving party was entitled to a judgment as a matter of law.” Phillips
v. Cricket Lighters, 576 Pa. 644, 652, 841 A.2d 1000, 1004 (2003). “The reviewing court must
view the record in the light most favorable to the nonmoving party, resolving all doubts as to the
existence of a genuine issue of material fact against the moving party.” Atcovitz v. Gulph Mills
Tennis Club, Inc., 571 Pa. 580, 586, 812 A.2d 1218, 1221 (2002). Because such an inquiry involves
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solely questions of law, our review is plenary. Taylor v. Woods Rehabilitation Service, 846 A.2d
742, 744 (2004). Moreover, this Court is not bound by the conclusions of law of the trial court,
as we may reach our own conclusions and draw our own inferences. Adamski v. Allstate Ins., 738
A.2d 1033 (Pa.Super.1999), appeal denied, 563 Pa. 655, 759 A.2d 381 (2000) (citation omitted).


[1]  ¶ 8 Meyers' first argument on appeal calls into question the trial court's legal conclusion that
the instant Volvo was not a “new motor vehicle” as defined in the Automobile Lemon Law. Upon
our plenary review, we find as a matter of law that the instant Volvo falls within the Automobile
Lemon Law's definition of a “new motor vehicle.”


¶ 9 Pennsylvania's Automobile Lemon Law provides purchasers of new motor vehicles with rights
of repair, refund and replacement against vehicle manufacturers. The Automobile Lemon Law
defines “new motor vehicle” in relevant part as follows:


“New motor vehicle.” Any new and unused self-propelled, motorized
conveyance driven upon public roads, streets or highways which is designed to
transport not more than 15 persons, which was purchased ... and is registered in
the Commonwealth ... and is used, ... or bought for use primarily for personal,
family or household purposes, including a vehicle used by a manufacturer or
dealer as a demonstrator or dealer car prior to its sale.


73 P.S. § 1952.


¶ 10 The trial court did not explain its reasoning in determining that that the Volvo was not a
new motor vehicle under the Automobile Lemon Law. See Trial Court Opinion, 7/16/03, at 5
(stating “The Court properly ruled that a jury would not be allowed to find that the car was “new”
for purposes of the Lemon Law when Plaintiff acquired it.”). Apparently, the trial court agreed
with Volvo Cars' argument that a vehicle sold at a discount with 9,628 miles on it could not be
considered new.


*1225  ¶ 11 The above definition includes three types of vehicles as “new motor vehicles:” (1) new
and unused vehicles; (2) demonstrator cars; and (3) dealer cars. 73 P.S. § 1952. Seeking to fit the
Volvo within one of these three categories, Meyers argues that the Volvo is a new vehicle because
the Vehicle Order form issued by Star identifies the Volvo as a “new vehicle,” and because Meyers
was told by Star representatives that the Volvo had never been titled previous to his purchase
and was considered new. Meyers argues alternatively that the vehicle is a demonstrator vehicle
or dealer car because repair orders for the Volvo dated prior to Meyers' purchase of it refer to the
Volvo as “Mr. Reihley's demo.”
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¶ 12 Volvo Cars counter-argues that the Volvo was not a “new motor vehicle.” Volvo Cars
emphasizes that the Volvo: (1) had 9,628 miles on it when Meyers purchased it; (2) was sold to
Meyers at a substantial discount from a “new” price; and (3) was used prior to Meyers' purchase
as the personal vehicle of the dealership's owner and wife.


¶ 13 We agree with Meyers' alternative argument that the Volvo falls within the ambit of the statute's
definition of a “new motor vehicle” as “a demonstrator or dealer car.” The facts emphasized by
Volvo Cars—that the Volvo: (1) had 9,628 miles on it when Meyers purchased it; (2) was sold to
Meyers at a substantial discount from a new price; and (3) was used prior to Meyers' purchase as
the personal vehicle of the dealership's owner and wife—support the conclusion that the Volvo
was not a “new motor vehicle” as the phrase might be understood colloquially. Of course, a “new
motor vehicle” colloquially speaking is not a used vehicle. The Automobile Lemon Law definition
of “new motor vehicle,” however, includes not only “new and unused” vehicles, but also vehicles
“used by a manufacturer or dealer as a demonstrator or dealer car prior to its sale.”


¶ 14 The Automobile Lemon Law does not define “dealer” or “demonstrator car.” Nonetheless, we
find persuasive the explanation of the ordinary meaning of the terms as supplied by the Supreme
Court of Washington in Chrysler Motors Corp. v. Flowers, 116 Wash.2d 208, 803 P.2d 314 (1991).
Construing the meaning of the term “demonstrator” in the Washington Lemon Law, the court
explained:


The term “demonstrator” or “demo” vehicle is a well-known and commonly used term in the
automotive business and trade. The term is used to describe a vehicle used by the dealer/
manufacturer which has never been titled and is being sold at retail to the public for the first time.


A “demonstrator” vehicle is in effect created by special licensing and titling privileges granted
to dealers and manufacturers. Normally every vehicle must be individually registered and
licensed. Official fees and excise taxes are levied with each registration and licensing. Dealers/
manufacturers are granted the use of dealer license plates which exempt them from registration,
licensing, most fees, and taxes. Dealer plates are issued to the dealer/manufacturer who can
transfer the plates from vehicle to vehicle. Although the laws differ from state to state,
“demonstrator” vehicles using dealer plates are not used exclusively for test driving vehicles
by customers. Most states including Washington allow “demonstrator” vehicles to be driven
by spouses and employees. The result is that “demonstrator” vehicles are commonly used for
business and personal purposes even though technically the vehicle's use must be connected
with the dealer's/manufacturer's business operations and sales.


*1226  Chrysler Motors Corp., 116 Wash.2d at 215–216, 803 P.2d at 318 (quoting an affidavit
of the Administrator of the Dealer and Manufacturer Control Division of the State of Washington
Department of Licensing).
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¶ 15 The definition of “dealer” or “demonstrator car” suggested by Chrysler Motors Corp. is
consistent with Pennsylvania law. Pennsylvania's Vehicle Code provides that “[n]o certificate of
title is required for: ... (3)[a] new vehicle owned by a manufacturer or registered dealer before
and until sale.” 75 Pa.C.S.A. § 1102(3). Moreover, Pennsylvania's New Motor Vehicle Damage
Disclosure Act, which like the Automobile Lemon Law provides purchasers of new motor vehicles
rights against dealers of new motor vehicles, defines “new motor vehicle” as follows:


“New motor vehicle.” A motor vehicle, regardless of mileage, which has never
been registered or titled to an ultimate purchaser in this Commonwealth or
any other state or jurisdiction or which has not been sold or bargained to or
exchanged with an ultimate purchaser or which has not been given away. A
transfer between dealers for the purpose of resale shall not be considered as a
transfer to an ultimate purchaser.


73 P.S. § 1970.2 (emphasis added). Because the Vehicle Code and New Motor Vehicle Damage
Disclosure Act apply to motor vehicles just as the Automobile Lemon Law does, they are useful
in determining the meaning of the Automobile Lemon Law. 1 Pa.C.S.A. § 1932 (requiring that
statutes which relate to the same persons or things or to the same class of persons or things should
be construed together, if possible).


¶ 16 Based on the foregoing, we find that a “demonstrator” or “dealer car” for purposes of the
Automobile Lemon Law is a vehicle used by the dealer/manufacturer which has never been titled
and is being sold at retail to the public for the first time.


¶ 17 Applying this construction to the admitted facts in the instant case, we find, as a matter of law,
that Meyers' Volvo is a “new motor vehicle” under the Automobile Lemon Law. The Certificate of
Title for the Volvo, which is attached to Meyers' Complaint, reveals that the Volvo had no state title
prior to Pennsylvania, and that the Volvo was titled in Pennsylvania on August 16, 1997 shortly
after Meyers purchased it on or about June 14, 1997. C.R. at 1, Complaint ex. A. Meyers' Volvo
is a new motor vehicle under the Automobile Lemon Law—even though the Volvo: (1) had 9,628
miles on it when Meyers purchased it; (2) was sold to Meyers at a substantial discount from a
“new” price; and (3) was admittedly only used prior to Meyers' purchase as the personal vehicle
of the dealership's owner and wife—because the Volvo was not titled before Meyers purchased it.
As such it constitutes “a demonstrator or dealer car.”


[2]  ¶ 18 Meyers' second argument is that the trial court incorrectly “infers” that a claim under the
Automobile Lemon Law is only viable if a plaintiff can demonstrate three repair attempts to the
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vehicle underlying the claim within the first 12 months and 12,000 miles of vehicle use. We agree
with Meyers that the Automobile Lemon Law requires no such demonstration. See 73 P.S. § 1956
(specifying the significance of three repair attempts). However, we do not agree with Meyers that
the trial court held to the contrary.


¶ 19 Our reading of the trial court opinion is that the trial court entered its summary judgment
Order with respect to Meyers' Automobile Lemon Law claim for two reasons. First, the trial court
found that the Volvo was not a “new motor vehicle.” Second, the trial court found that *1227
Meyers did not produce facts sufficient to create a jury question as to whether a “nonconformity”
manifested in the Volvo within the first 12,000 miles of the Volvo's use. We have already found
that the trial court erred in its holding that the Volvo was not a “new motor vehicle.” We now
address the second basis for the trial court's dismissal of Meyers' Automobile Lemon Law claim.


¶ 20 To address the second basis for the trial court's grant of summary judgment, we must review
the requirements of the Automobile Lemon Law. As already noted, the Automobile Lemon Law
imposes obligations of vehicle repair and duties of vehicle refund or replacement on new motor
vehicle manufacturers. A manufacturer's duty of vehicle refund or replacement arises only if the
manufacturer fails to fulfill its obligation of vehicle repair. 73 P.S. § 1955. A manufacturer's
obligation of repair only arises if a new motor vehicle manifests a “nonconformity” 1  within a
certain period. With respect to a manufacturer's obligation of repair, the Automobile Lemon Law
provides:


1 The Automobile Lemon Law defines a “nonconformity” as “[a] defect or condition which
substantially impairs the use, value or safety of a new motor vehicle and does not conform
to the manufacturer's express warranty.” 73 P.S. § 1952.


(a) REPAIRS REQUIRED.—The manufacturer of a new motor vehicle sold ... and registered in
the Commonwealth shall repair or correct, at no cost to the purchaser, a nonconformity which
substantially impairs the use, value or safety of said motor vehicle which may occur within a
period of one year following the actual delivery of the vehicle to the purchaser, within the first
12,000 miles of use or during the term of the warranty, whichever may first occur.
73 P.S. § 1954(a).


[3]  ¶ 21 The trial court dismissed Meyers' Automobile Lemon Law claim because Meyers took
the Volvo to Star for repairs only once during the first 12,000 miles of the Volvo's use. The Volvo
already had 9,628 miles on its odometer when Meyers purchased it. The only time that Meyers
took the Volvo to Star for repairs before the Volvo's odometer passed 12,000 miles was on June
30, 1997, when the odometer was at 10,421 miles. C.R. at 7, Response of Plaintiff to Volvo Cars of
North America, Inc.'s Motion for Summary Judgment ¶ 15. The problem with the Volvo on June
30, 1997 was, “among other things, a suspension grinding and knocking sound.” Appellant's brief
at 6; see also C.R. at 1, Complaint ¶ 20 (describing the June 30, 1997 problem as “defective trunk,
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rattle condition and defective radio”). The trial court found that Meyers' evidence of a single visit
to Star for repairs to the Volvo did not create a jury question as to whether a “nonconformity”
manifested in the Volvo within the first 12,000 miles of the Volvo's use. We disagree with the trial
court.


[4]  ¶ 22 A manufacturer's liability under the Automobile Lemon Law does not turn on the
number of repairs made to a new motor vehicle during the “period of one year following the actual
delivery of the vehicle to the purchaser, within the first 12,000 miles of use or during the term
of the warranty.” A manufacturer's obligations of vehicle repair and duties of vehicle refund or
replacement turn on whether or not the vehicle manifests a “nonconformity” during the period and
the manufacturer's success at repair of the nonconformity.


¶ 23 Viewed in the light most favorable to Meyers, the record could support the conclusion that the
Volvo manifested a nonconformity within its first 12,000 miles of use and that Volvo Cars failed to
repair that nonconformity. Meyers concedes that *1228  he delivered the Volvo to Star for repairs
only once during the first 12,000 miles 2  of the Volvo's use, on June 30, 1997, but he contends that
Star failed to repair the Volvo's suspension problems on that date. According to Meyers


2 Since Meyers' first complaint of a “nonconformity” clearly occurred within the first 12,000
miles of total usage, we need not decide whether “the first 12,000 miles of use” includes use
of the Volvo as a “demonstrator or dealer car prior to its sale.”


[T]he plaintiff's June 30, 1997 suspension complaint was the first of many suspension
complaints. The plaintiff complained of suspension grinding and knocking. In response to the
complaint, the dealership tightened the vehicle's front suspension components. This condition
was never repaired by Volvo and continues to the present day.


Additional suspension noise and other related suspension concerns such as vehicle pulling
have been made on 9/24/97 at 12,459 miles; 1/20/98 at 15,700 miles; 11/2/98 at 22,937 miles;
8/7/00 at 32,432 miles; 11/1/00 at 34,035 miles; 11/22/00 at 34,374 miles. And the suspension
noises continue to this day.


C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion for Summary
Judgment, ¶ 15 (citations omitted). Evidence in the record supports Meyers argument, as Meyers
had to submit the Volvo for suspension repair at least four times in the three years following the
June 30, 1997 attempted repair. For example, repair invoices for the Volvo attached to Meyers'
Response to Volvo Cars' Motion for Summary Judgment indicate that repair work was done
on the Volvo's suspension on: September 26, 1997, at mileage of 12,459; January 20, 1998, at
mileage of 15,700; September 6, 2000, at mileage of 32,918; and November 8, 2000, at mileage
of 34,035. C.R. at 7, Response of Plaintiff to Volvo Cars of North America, Inc.'s Motion
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for Summary Judgment, ex. D. Moreover, Meyers contends that the “grinding and knocking
sound from the suspension has never been repaired by any Volvo dealership despite numerous
opportunities to repair the same. The sounds continue[ ] to this day.” Id. ex. A. Viewing the
record in the light most favorable to Meyers, as we must, we conclude that a genuine issue of
material fact exists as to whether the Volvo manifested a nonconformity within the first 12,000
miles of its use that substantially impairs its use or value.


¶ 24 Meyers' third argument is that Volvo Cars is estopped from asserting that the Volvo is anything
other than a new vehicle because the vehicle order form issued by Star referred to the Volvo as
“new.” According to Meyers,


[t]he vehicle order form which was drafted by Star clearly states that the vehicle
was “new”. The vehicle order form had two other blocks which could have been
marked indicating that the subject vehicle was a “demo” or a used vehicle. The
vehicle order form was signed by a representative of Star.


Appellant's brief at 14. This argument is moot. We have already concluded as a matter of law that
the Volvo is a “new motor vehicle,” as the admitted facts support the conclusion that the vehicle
comes within the definition of demonstrator or dealer car.


¶ 25 Meyers' fourth argument is that the trial court erred when it held that his failure to include
a copy of the Volvo's express warranty in the record required the dismissal of the count in his
complaint alleging breach of the express warranty. 3  *1229  Meyers argues that despite his failure
to include a copy of the express warranty in his response to Volvo Cars' Motion for Summary
Judgment, evidence of the warranty sufficient to enable his express warranty claim to survive
summary judgment was contained in the record in the form of repair invoice documentation of
repeated repairs of the Volvo made pursuant to the warranty. Meyers claims that “[a] review of
these repair invoices demonstrates that the invoices reflect that the complained of components are
covered under the warranty and that the repairs performed on the complained of components are
warranty repairs.” Id. at 17.


3 Meyers describes the warranty as “a 4 year/50,000 mile express warranty covering all
pertinent components of the vehicle.” Appellant's brief at 16.


¶ 26 The trial court dismissed the express warranty count of Meyers' complaint, Count III, “because
[Meyers] could not identify which provision of the express warranty had been violated. In fact,
there was no copy of the express warranty of record anywhere.” Trial Court Opinion, 7/17/03, at
1–2. The trial court observed that “[i]t was [Meyers'] burden to produce [the express warranty] in
response to the [summary judgment] motion.” Id. at 2.
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[5]  ¶ 27 At the time that it decided the summary judgment motion, the trial court did not err in
dismissing Meyers' express warranty claim. Meyers had failed to provide the trial court with a copy
of the express warranty when he filed his response to Volvo Cars' Motion for Summary Judgment.
The trial court was not required to extrapolate the terms of the Volvo's warranty from invoices
of repairs conducted pursuant to the warranty. See Pa.R.C.P. 1019(i), 42 Pa.C.S.A. (requiring that
when claims are based on writings, like Meyers' express warranty claim, “the pleader shall attach
a copy of the writing, or the material part thereof,” unless the writing is not accessible to the
pleader). Indeed, such repairs suggest Volvo Cars' compliance with the warranty, not its breach
of the warranty.


[6]  [7]  [8]  ¶ 28 However, because we have found that it is necessary to remand this case for
further proceedings, we find that the Rules of Civil Procedure provide Meyers with the right to
amend his complaint to include a copy of the express warranty. Under Pa.R.C.P. 1033:


A party, either by filed consent of the adverse party or by leave of court, may
at any time change the form of action, correct the name of a party or amend his
pleading. The amended pleading may aver transactions or occurrences which
have happened before or after the filing of the original pleading, even though
they give rise to a new cause of action or defense. An amendment may be made
to conform the pleading to the evidence offered or admitted.


“Amendments to pleadings should be granted liberally so that cases are determined on their
merits.” Fowkes v. Shoemaker, 443 Pa.Super. 343, 661 A.2d 877, 880 (1995). Amendments to
pleadings should be denied, however, if “they violate the law or prejudice the rights of the opposing
party.” Gutierrez v. Pennsylvania Gas & Water Co., 352 Pa.Super. 282, 507 A.2d 1230, 1232
(1986). Here, there is no prejudice to Volvo Cars in allowing Meyers to amend his complaint to
include a copy of the express warranty. Volvo Cars has been aware of the express warranty claim
since Meyers originally filed his complaint.


¶ 29 Meyers' fifth and final argument is related to his fourth. He argues that the trial court abused
its discretion in denying his motion for reconsideration to which he attached a copy of the express
warranty. This argument is moot. We have already determined that the Pa.R.C.P. 1033 provides
Meyers with the right to amend his complaint on remand to include a copy of the express warranty.


*1230  ¶ 30 The Order granting summary judgment is reversed. This case is remanded for further
proceedings consistent with this Opinion.
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¶ 31 Order reversed. Case remanded. Jurisdiction relinquished.


All Citations


852 A.2d 1221, 2004 PA Super 220
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402 F.3d 912
United States Court of Appeals, Ninth Circuit.


Marina MILICEVIC, Plaintiff–Appellee–Cross–Appellant,
v.


FLETCHER JONES IMPORTS, LTD.; Mercedes–
Benz USA, Defendants–Appellants–Cross–Appellees.


Nos. 03–15954, 03–15957
|


Submitted Oct. 7, 2004. *


|
Filed March 28, 2005.


* This panel unanimously finds this case suitable for decision without oral argument. See Fed.
R.App. P. 34(a)(2).


Synopsis
Background: Buyer brought state court action against automobile manufacturer and its authorized
dealer for breach of warranty and for relief under state Lemon Law and Federal Magnuson-Moss
Act. Manufacturer removed to federal court. Following bench trial, the United States District Court
for the District of Nevada, Roger L. Hunt, J., 256 F.Supp.2d 1168, entered judgment for buyer
and dealer appealed.


Holdings: The Court of Appeals, Bea, Circuit Judge, held that:


[1] district court did not abuse its discretion when it denied defendant's motion to exclude plaintiff's
attorney from courtroom;


[2] evidence established that defects sufficiently impaired automobile's use and value to buyer;


[3] Magnuson–Moss Warranty Act created private cause of action for a warrantor's failure to
comply with the terms of a written warranty;


[4] manufacturer and authorized dealer breached limited written warranty provided to buyer; and
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[5] district court did not abuse its discretion in reducing hourly rate requested by plaintiff's
attorneys.


Affirmed.


Procedural Posture(s): On Appeal.


West Headnotes (8)


[1] Federal Courts Trial
The Court of Appeals reviews for abuse of discretion a district court's decision regarding
whether a witness should be excluded from the courtroom.


2 Cases that cite this headnote


[2] Federal Courts Costs and attorney fees
The Court of Appeals reviews a district court's award of attorneys' fees for abuse of
discretion.


8 Cases that cite this headnote


[3] Federal Courts Want of Actual Controversy;  Mootness and Ripeness
Payment of a judgment does not foreclose an appeal in federal court, unless there is
some contemporaneous agreement not to appeal, implicit in a compromise of the claim
after judgment, and so long as, upon reversal, restitution can be enforced, payment of the
judgment does not make the controversy moot.


5 Cases that cite this headnote


[4] Federal Civil Procedure Separation and exclusion of witnesses
District court did not abuse its discretion when it denied defendant's motion to exclude
plaintiff's attorney from courtroom, even though notice had been given that attorney would
be called as witness for defendant; attorney had represented plaintiff from beginning of
claim process making him essential to presentation of case, associated counsel had been
retained by plaintiff for trial preparation and trial, attorney's participation at trial was
limited by not allowing him to examine witnesses on issues about which he had first-hand
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knowledge, and attorney's testimony was duplicative of plaintiff's testimony or related to
issues not challenged on appeal. Fed.Rules Evid.Rule 615, 28 U.S.C.A.


3 Cases that cite this headnote


[5] Antitrust and Trade Regulation Weight and sufficiency
Sufficient evidence established that defects in rear window seal and molding on luxury
automobile sufficiently impaired automobile's use and value to buyer, supporting buyer's
claim against manufacturer and authorized dealer under Nevada's Lemon Law; automobile
was subject to repair four or more times within first year for conditions which dealer
never successfully repaired, automobile was out of service for repair cumulative total of
55 days during first year, and responsibility for timeliness of repair rested with dealer.
West's NRSA 597.630, subd. 1.


4 Cases that cite this headnote


[6] Action Statutory rights of action
Antitrust and Trade Regulation Private entities or individuals
Magnuson–Moss Warranty Act created private cause of action for a warrantor's failure to
comply with the terms of a written warranty. Magnuson–Moss Warranty—Federal Trade
Commission Improvement Act, § 110(d)(1)(B), 15 U.S.C.A. § 2310(d)(1)(B).


81 Cases that cite this headnote


[7] Evidence Acts or Conduct
Sales Motor vehicles
Automobile manufacturer and authorized dealer breached limited written warranty
provided to buyer of automobile by not correcting rear window seal and brakes in
automobile; by attempting to repair rear window seal and brakes under warranty,
manufacturer and dealer admitted defective nature of conditions. Magnuson–Moss
Warranty—Federal Trade Commission Improvement Act, § 110(d)(1), 15 U.S.C.A. §
2310(d)(1).


42 Cases that cite this headnote


[8] Antitrust and Trade Regulation Attorney fees
District court did not abuse its discretion in reducing hourly rate requested by plaintiff's
attorneys and eliminating hours worked thought to be unnecessarily duplicative in award
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of attorney fees under Magnuson–Moss Warranty Act; it was not necessary to have two
attorneys prepare for trial after it was known that one of those attorneys was going to
be called as a witness by defendant, case was not overly complicated, and case did not
require any special expertise. Magnuson–Moss Warranty—Federal Trade Commission
Improvement Act, § 110(d)(2), 15 U.S.C.A. § 2310(d)(2).


44 Cases that cite this headnote


Attorneys and Law Firms


*913  Robert A. Nersesian and Thea Marie Sankiewicz, Nersesian & Sankiewicz, Las Vegas, NV,
for defendants-appellants Fletcher Jones Imports, Ltd. and Mercedes–Benz USA.


Christopher G. Gellner, Christopher G. Gellner, PC, Las Vegas, NV, for plaintiff-appellee Marina
Milicevic.


Appeal from the United States District Court for the District of Nevada; Roger L. Hunt, District
Judge, Presiding. D.C. No. CV–02–00471–RLH.


Before: RYMER, TALLMAN, and BEA, Circuit Judges.


Opinion


BEA, Circuit Judge.


Defendants–Appellants Fletcher Jones Imports and Mercedes–Benz USA (collectively
“Mercedes”) appeal from the district court's judgment in favor of Plaintiff–Appellee Marina
Milicevic following a bench trial. Milicevic sued for damages due to defects in the Mercedes S–
500 automobile she purchased from Fletcher Jones Imports. Her Nevada state court complaint
alleged breach of express warranty, breach of the implied warranties of merchantability and fitness,
violation of Nevada Revised Statute §§ 597.600–597.680 (2000) (Nevada's “lemon law”), and
violation of the federal Magnuson–Moss Warranty Act, *914  15 U.S.C. §§ 2301–2312 (1998).
Mercedes removed the case to federal court based on federal question jurisdiction.


The district court found that Mercedes breached its written warranty and violated both the Nevada
lemon law and the Magnuson–Moss Warranty Act. The district court awarded Milicevic damages
under the Nevada lemon law and attorneys' fees under the Magnuson–Moss Warranty Act.


Mercedes contends the district court incorrectly found a violation of the Nevada lemon law.
Mercedes also contends that the district court incorrectly applied the Magnuson–Moss Warranty



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2310&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4be3000003be5 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1109b8c1a23011d9a707f4371c9c34f0&headnoteId=200639135000820230124173325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342375701&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193424301&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0344333801&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153308501&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258038201&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220141401&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0245076401&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0245076401&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST597.600&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST597.680&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2312&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Milicevic v. Fletcher Jones Imports, Ltd., 402 F.3d 912 (2005)
2005-1 Trade Cases P 74,736, 66 Fed. R. Evid. Serv. 1059, 05 Cal. Daily Op. Serv. 2584...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


Act and that its award of attorneys' fees under the act was improper. Milicevic cross-appeals
the amount of attorneys' fees awarded as insufficient. She also claims Mercedes' appeal is moot
because Mercedes paid the judgment and, therefore, there is no longer a “case or controversy”
between the parties. We have jurisdiction and affirm.


BACKGROUND


Milicevic purchased a new Mercedes S–500 from Fletcher Jones Imports on May 11, 2001, for
$98,722.25. From day one, the car exhibited a number of aesthetic and mechanical problems.
Within the first seven months, the following repairs were made: all four brake rotors were warped
and required replacement at 6,000 miles; after locking Milicevic out of the car, the remote entry
system was replaced; the motor for the passenger side window was replaced; the passenger side
mirror was replaced due to a thumb print in the paint; and the rear window seal and molding
were unsuccessfully repaired three times. All repairs were made under Mercedes' limited written
warranty. By the end of seven months, the car had spent 55 days at Fletcher Jones' repair shop.


At that point, Milicevic wanted Mercedes to replace the car or to reimburse her for the purchase
price and take the car back. Her attorney and then-fiancé, 1  Christopher Gellner, wrote a letter to
Mercedes–Benz to that effect, explaining the series of problems and repairs. Aside from a cursory
letter notifying Gellner that he would be contacted by a local representative of Mercedes–Benz in
the near future, Mercedes–Benz did not respond to Gellner's letter, even though he made a series
of unreturned phone calls. Milicevic sued Mercedes–Benz and Fletcher Jones Imports.


1 By the time of trial, Milicevic and Gellner had married.


Before trial, Mercedes served a trial witness subpoena upon Gellner calling for him to testify at
trial; Gellner then associated attorney Dale Haley for the case. At the outset of trial, Mercedes
made a motion to exclude Gellner as counsel and to exclude him from the courtroom while other
witnesses were testifying. The district court denied the motion, allowing Gellner to proceed as
counsel so long as Haley “cross-examined” 2  Gellner and Haley conducted opening and closing
arguments.


2 We put “cross-examined” in quotes because given Gellner's evident interest and bias, he
could be examined by Milicevic only as if on redirect. Fed.R.Evid. 611(c).


The contested issues addressed at trial were whether: (1) the brakes on Milicevic's car were
“defective”; (2) it was necessary for Milicevic to leave the car at Fletcher Jones for an extended
period while parts were on order for the rear window repair; and (3) the unsuccessful repair of the
rear window was “significant.” Ultimately, Milicevic testified at trial that she found the car's use
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and value impaired: “I feel like I am stranded. I cannot feel comfortable to take the car on *915
a trip. I do not feel comfortable to drive because I don't know what next will come.... [E]very day
is a new problem.”


As noted above, the district court found the facts before the court amounted to a breach of the
written warranty between the parties and a violation of both the Nevada lemon law and the
Magnuson–Moss Warranty Act. Milicevic was awarded $93,423.51—the purchase price of the
car, including taxes and fees, less an amount which represented her reasonable use of the vehicle.
On Milicevic's motion, the district court also awarded Milicevic attorneys' fees, but reduced the
hourly rate Milicevic requested for her attorneys from $250 per hour to $150 per hour. The district
court also reduced the number of hours her attorneys billed, concluding that some of the hours
billed were unnecessary and duplicative.


STANDARDS OF REVIEW


[1]  [2]  We review for abuse of discretion a district court's decision regarding whether a witness
should be excluded from the courtroom. Breneman v. Kennecott Corp., 799 F.2d 470, 473 (9th
Cir.1986). Following a bench trial, we review the district court's findings of fact for clear error,
and its conclusions of law de novo. Fed.R.Civ.P. 52(a); Arnold v. Arrow Transportation Co., 926
F.2d 782, 785 (9th Cir.1991). We review a district court's award of attorneys' fees for abuse of
discretion. Parks v. Watson, 716 F.2d 646, 664 (9th Cir.1983).


I. Mootness
[3]  The first issue is whether Mercedes' appeal is moot for lack of a “case or controversy” between
the parties because Mercedes paid the judgment as ordered by the district court. It is not so made
moot.


The usual rule in the federal courts is that payment of a judgment does not
foreclose an appeal. Unless there is some contemporaneous agreement not to
appeal, implicit in a compromise of the claim after judgment, and so long as,
upon reversal, restitution can be enforced, payment of the judgment does not
make the controversy moot.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986142579&pubNum=0000350&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_473 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986142579&pubNum=0000350&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_473&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_473 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR52&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991040408&pubNum=0000350&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_785&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_785 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991040408&pubNum=0000350&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_785&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_785 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983143364&pubNum=0000350&originatingDoc=I1109b8c1a23011d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_664 





Milicevic v. Fletcher Jones Imports, Ltd., 402 F.3d 912 (2005)
2005-1 Trade Cases P 74,736, 66 Fed. R. Evid. Serv. 1059, 05 Cal. Daily Op. Serv. 2584...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


Woodson v. Chamberlain, 317 F.2d 245, 246 (4th Cir.1963); accord United States ex rel. Morgan
& Son Earth Moving, Inc. v. Timberland Paving & Construction Co., 745 F.2d 595, 598 (9th
Cir.1984) (citing Woodson ).


II. Federal Rule of Evidence 615
[4]  This case presents a novel question under Federal Rule of Evidence 615. At the start of trial,
Mercedes informed the district court it planned to call Gellner as a witness and, thus, moved the
district court to remove Gellner as Milicevic's trial counsel and exclude him from the courtroom
while other witnesses were testifying. The district court denied the motion. To eliminate any
possibility of Gellner using his role as trial counsel to inject his credibility into portions of the trial
other than his testimony, however, Gellner was barred from examining witnesses on issues about
which he had first-hand knowledge; further, co-counsel Haley was ordered to conduct Gellner's
re-direct examination and to make plaintiff's opening and closing arguments. On appeal, Mercedes
contends that the district court committed reversible error under Federal Rule of Evidence 615
when it denied Mercedes' motion to exclude Gellner from the courtroom while other witnesses
were testifying, despite the fact that he was to be called by Mercedes to testify at trial. We disagree.


Federal Rule of Evidence 615 generally provides that at the request of a party a district court shall,
or on its own motion the district court may, order witnesses excluded from the courtroom so that
they cannot hear the testimony of other witnesses. However, this exclusionary rule is subject to
four exceptions, the third of *916  which excepts from exclusion “a person whose presence is
shown by a party to be essential to the presentation of the party's cause.” Fed.R.Evid. 615(3). Thus,
where a particular trial counsel is “essential to the presentation” of the client's cause, we agree with
the Eighth Circuit that “Fed.R.Evid. 615(3) clearly would allow[trial counsel] to remain present
in the courtroom as an exception to the exclusionary rule for witnesses.” United States v. Reeder,
614 F.2d 1179, 1186 (8th Cir.1980).


Here, Gellner had represented Milicevic from the beginning of the claim process, and Milicevic
had special reasons for insisting he continue as one of her attorneys. Further, Haley was associated
as counsel for trial preparation and trial, and Gellner's participation at trial was limited, as set out
above. Under these circumstances, we cannot say the district court abused its discretion when it
denied Mercedes' motion to exclude Gellner from the courtroom. 3


3 Mercedes appeals only the district court's refusal to exclude Gellner under Federal Rule
of Evidence 615. We express no opinion on the ethical implications, if any, of Gellner's
continued participation in the trial as counsel. Compare Lau Ah Yew v. Dulles, 257 F.2d 744,
746 (9th Cir.1958) (counsel should ordinarily withdraw before testifying as a witness), with
Nev. Sup.Ct. R. 166(2) (“[A] lawyer may withdraw from representing a client if withdrawal
can be accomplished without material adverse effect on the interests of the client ....”), and
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Nev. Sup.Ct. R. 178(1)(c) (“A lawyer shall not act as advocate at a trial in which the lawyer
is likely to be a necessary witness except where ... [d]isqualification of the lawyer would
work substantial hardship on the client.”).


Finally, Gellner's testimony was duplicative of Milicevic's testimony or related to issues which
have not been challenged on appeal. Thus, even if the court had erred under Federal Rule of
Evidence 615, which we do not believe it did given Gellner's status as essential to the presentation
of the case and given the engagement of special co-counsel, the error was harmless. See United
States v. Ell, 718 F.2d 291, 293–294 (9th Cir.1983) (holding that although “prejudice is presumed”
“when a court fails to comply with Rule 615,” harmless error analysis is nonetheless appropriate).


III. Nevada Lemon Law
[5]  The district court did not commit clear error when it found a violation of the Nevada lemon
law. There was sufficient evidence to support the district court's finding that after a reasonable
number of attempts at repair had been made, a reasonable person would have found the use and
value of the car substantially impaired, as did Milicevic.


The Nevada lemon law states that if an automobile manufacturer, its agent or its authorized dealer
is not able to conform a vehicle to its warranty after a reasonable number of attempts to repair
the vehicle have been made, and the nonconformity substantially impairs the use and value of the
vehicle to the buyer, it must replace the vehicle or give the purchaser a refund of the purchase
price, including taxes and fees, less a deduction for the reasonable use of the vehicle. Nev.Rev.Stat.
§ 597.630(1). If within the first year, or within the time the warranty is in effect, whichever is less,
the same condition is subject to repair four or more times or the vehicle is out of service for repair
more than 30 calendar days for reasons not beyond the control of the manufacturer, its agent or its
authorized dealer, it is presumed that a reasonable number of attempts to repair the vehicle have
been made. Nev.Rev.Stat. § 597.630(2). When the vehicle is out of service more than 30 calendar
days, the nonconformity does not have to be ongoing. See id.


Here the presumption that a reasonable number of attempts at repair had been *917  made was
appropriate because Milicevic's car was subject to repair four or more times within the first year
for the condition both of the brakes and of the rear window, conditions which Fletcher Jones never
successfully repaired. Additionally, the district court did not clearly err in finding that Milicevic's
car was out of service for repair a cumulative total of 55 days during the first year.


Although Mercedes claims that the vehicle was only “out of service” for repair 24 days, discounting
31 days Milicevic's car was at Fletcher Jones awaiting the arrival of parts needed to fix the rear
window seal, Fletcher Jones ordered the wrong part for the repair. When a repair is delayed by
the unavailability of a part, the time under section 597.630(2)(b) is not tolled. Cf. Ayer v. Ford
Motor Co., 200 Mich.App. 337, 503 N.W.2d 767, 770 (1993) (“To allow a defendant to assert
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the unavailability of parts as a reason for failing to make timely repairs would defeat the statute's
intent to place the risk of inconvenience and monetary loss on the manufacturer rather than the
consumer.”). Milicevic had no control over the ordering of the parts, nor was she in a position to
know how long the necessary parts would take to arrive. She left her car at Fletcher Jones while the
parts were on order because she was told the repair would take only a few days. The responsibility
for the timeliness of the repair rested with Fletcher Jones.


IV. Attorneys' Fees Under the Magnuson–Moss Warranty Act


A. The Magnuson–Moss Warranty Act Creates a Federal Private Cause of Action for a
Warrantor's Failure to Comply with the Terms of a Written Warranty


[6]  Subject to certain conditions with which Milicevic complied, the Magnuson–Moss Warranty
Act creates a federal private cause of action for a warrantor's failure to comply with the terms of
a written warranty: “[A] consumer who is damaged by the failure of a ... warrantor ... to comply
with any obligation ... under a written warranty ... may bring suit for damages and other legal and
equitable relief ... in an appropriate district court of the United States....” 15 U.S.C. § 2310(d)(1)
(B). To the extent Mercedes argues to the contrary, the cases on which it relies are inapposite.


First, Mercedes cites the following language from Skelton v. General Motors Corp., 660 F.2d 311
(7th Cir.1981): “The district court properly rejected plaintiffs' argument that the Act's draftsmen
intended in [Section 2310(d) ] to create a federal private cause of action for breach of all written
express warranties.” Id. at 316 (emphasis added). The context for the Seventh Circuit's statement,
however, is essential. The district court had held that the written promises at issue were not “written
warrant[ies]” as defined in Section 2301(6), and the plaintiffs did not appeal that holding. Id. at
316 n. 7. Rather, the plaintiffs argued that all written promises constituted written warranties for
the purposes of Section 2310(d)(1). The Seventh Circuit rejected the plaintiffs' argument, holding
that the definition of “written warranty” provided in Section 2301(6) applied wherever “written
warranty” was used throughout the Magnuson–Moss Warranty Act. Id. at 322. Unlike General
Motors' written promises, which the Seventh Circuit presumed not to amount to warranties under
Section 2301(6), as we explain below, the express limited warranty given by Mercedes does qualify
as a written warranty.


Second, in Richardson v. Palm Harbor Homes, 254 F.3d 1321 (11th Cir.2001), the *918  plaintiffs
filed suit for breach of, in relevant part, an express oral warranty when their mobile home exhibited
a number of defects. Id. at 1323, 1326–27 (interpreting Count 1 of the plaintiffs' complaint to
refer to an express oral warranty). The defendant moved to compel arbitration based on a binding
arbitration agreement signed by the plaintiffs. Id. at 1323. In response, the plaintiffs claimed that
Section 2310(a) overrode the Federal Arbitration Act, 9 U.S.C. § 2 et seq., and prohibited binding
arbitration agreements as to all consumer warranties—whether express or implied, written or oral.
Id. The district court denied the motion to compel arbitration of the express oral warranty claim.
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Id. at 1323–34. The Eleventh Circuit reversed and remanded, holding that the Magnuson–Moss
Warranty Act superceded the Federal Arbitration Act as to written warranties but not as to oral
express warranties. Id. at 1327. Of course, the arbitration provision in Section 2310(a) is not here
at issue. Further, not only was there no dispute in Richardson that the plaintiffs had a private right
of action under the Magnuson–Moss Warranty Act for claims of breach of written warranties, the
court's language dispels whatever doubt there might be: “The Act's consumer-suit provision ...
supplies a federal remedy for breach of written and implied warranties, but not for oral express
warranties, which remain the domain of state law.” Id. at 1325. Here, the warranty Milicevic relies
upon is written, not oral.


Third, in Walsh v. Ford Motor Co., 807 F.2d 1000 (D.C.Cir.1986), the D.C. Circuit held: “[E]xcept
in the specific instances in which Magnuson–Moss expressly prescribes a regulating rule, the Act
calls for the application of state written and implied warranty law, not the creation of additional
federal law.” Id. at 1012. Again, however, the context is crucial. There, the plaintiffs sought
certification of three classes in an action brought under the Magnuson–Moss Warranty Act for
breach of written and implied warranties. Id. at 1002. Despite the fact that the plaintiffs resided
in several different states and that there were variations in state laws governing the interpretation
of written and implied warranties, the district court “apparently believed ... that the federal
Act alone, uncomplicated by ‘any State law variations,’ covered the class members' ‘claims for
breach of written warranty,’ ” id. at 1011, and, as for the claims for breach of implied warranty,
interpreted the Magnuson–Moss Warranty Act as mandating a “somewhat looser application of
Rule 23.” Id. at 1003–05. The D.C. Circuit granted interlocutory appeal on the issue of class
certification, concluded the district court improperly construed the Magnuson–Moss Warranty Act,
and instructed the district court to reexamine whether the variance in state warranty laws prohibited
the finding (required for class certification) that common questions of law predominated. Id. at
1012. However, at no point did the D.C. Circuit suggest that there was no federal cause of action
under the Magnuson–Moss Warranty Act.


Thus, it is clear from the statutory language that the Magnuson–Moss Warranty Act creates a
private cause of action for a warrantor's failure to comply with the terms of a written warranty, and
none of the cases cited by Mercedes support a contrary position. Finally, in this regard, whether the
written warranty is full or limited makes no difference. Although the Magnuson–Moss Warranty
Act distinguishes between full and limited warranties, it nonetheless refers to each as a written
warranty. 15 U.S.C. § 2303(a)(1)-(2). Likewise, Section 2301(6) defines a “written warranty”
without limiting it to either full or limited warranties, and *919  Section 2310(d)(1) does not limit
its application to either full or limited warranties.


B. Milicevic Had a Limited Written Warranty and the District Court's Findings Support
the Conclusion that Mercedes Was in Breach of that Warranty
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[7]  As defined in the Magnuson–Moss Warranty Act, a written warranty is a writing made by the
supplier of a product relating to the nature of the material or workmanship of the product, which
warranty promises that the product is defect free or will meet a certain level of performance for a
given period of time, or a writing in which the supplier agrees to refund, repair, replace, or take
other remedial action in the event that the product fails to meet its specifications. 15 U.S.C. §
2301(6). Here, Mercedes supplied such a limited written warranty, which by its terms “warrants to
the original and each subsequent owner of a new Mercedes–Benz passenger car that any authorized
Mercedes–Benz Center will make any repairs or replacements necessary to correct defects in
material or workmanship” at no charge for parts or labor.


The district court did not clearly err in finding that two significant nonconformities—the rear
window seal and the brakes—were not corrected. A Fletcher Jones mechanic admitted that the
rear window seal was a “factory defect,” and Mercedes never corrected the defect. And even after
the brake pads and rotors were replaced, Milicevic testified the brakes still did not work properly.
The district court also found that all of the defects, conditions and non-conformities complained
of by plaintiff, which Fletcher Jones was unable to repair, were covered by Mercedes–Benz's said
warranty. We are not firmly convinced this was in error. Even though the warranty provides that
“normal maintenance” of items was the owner's responsibility, it also states:


Our intention is to repair under warranty, without charge to you, anything that
goes wrong with your car during the warranty period which is our fault.... Please
note the difference between “defects” and “damage” as used in the warranty.
Defects are covered since we, the manufacturer or distributor are responsible.


The rear window seal and brakes were repaired under warranty at no cost to Milicevic. By
attempting to repair the rear window seal and the brakes under warranty, Mercedes admitted the
defective nature of these conditions. Thus, when it failed to correct the defects in the rear window
seal and brakes, Mercedes breached the terms of its limited written warranty in violation of Section
2310(d)(1). 4


4 When the district court concluded Mercedes violated the Magnuson–Moss Warranty Act it,
perhaps accidentally, cited Section 2304 instead of Section 2310(d)(1). Section 2304 applies
to full warranties, not to the limited warranty between the parties here. Nevertheless, Section
2310(d)(1) does apply to limited written warranties and “[w]e may affirm on any ground
supported by the record even if it differs from the rationale of the district court.” Martinez–
Villareal v. Lewis, 80 F.3d 1301, 1305 (9th Cir.1996).


C. The District Court Did Not Abuse Its Discretion in Its Award of Attorneys' Fees
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[8]  Having made out a claim for relief under the Magnuson–Moss Warranty Act, Milicevic may
be awarded reasonable costs and attorneys' fees. 15 U.S.C. § 2310(d)(2). With respect to attorneys'
fees, the Magnuson–Moss Warranty Act gives courts discretion to award “reasonabl[e]” attorneys'
fees “based on actual time expended.” Id. The district court did not abuse its discretion when
it concluded *920  that the hourly rate requested by Milicevic's attorneys was not reasonable
and, thus, eliminated hours it thought were unnecessarily duplicative. American Law Center PC
v. Stanley (In re Jastrem), 253 F.3d 438, 443 (9th Cir.2001). The evidence in the record supports
the conclusion that it was not necessary to have both Gellner and Haley prepare for trial in this
case. Mercedes informed Gellner of its intent to call Gellner as a witness in advance of trial. Once
Gellner knew he might be called to testify, the district court found Gellner could have turned over
to Haley the task of trial preparation. Such a finding was well within the discretion of the district
court. Further, the case was not overly complicated and did not require any special expertise. Last,
the district court was well within its discretion in reducing the hourly rate and hours upon which
Milicevic based her attorneys' fee request.


CONCLUSION


For the foregoing reasons, we affirm the district court's judgment and its award of attorneys' fees.


AFFIRMED.


All Citations


402 F.3d 912, 2005-1 Trade Cases P 74,736, 66 Fed. R. Evid. Serv. 1059, 05 Cal. Daily Op. Serv.
2584, 2005 Daily Journal D.A.R. 3534


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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17 Cal.4th 985, 953 P.2d 858, 73 Cal.Rptr.2d 682, 98
Cal. Daily Op. Serv. 3114, 98 Daily Journal D.A.R. 4291


Supreme Court of California


ROBERTO M. MURILLO, Plaintiff and Appellant,
v.


FLEETWOOD ENTERPRISES, INC., et al., Defendants and Respondents.


No. S058779.
Apr. 27, 1998.


SUMMARY


In an action by the buyers of a new motorhome against the sellers alleging causes of action
under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after
entering judgment for defendants on the jury's special verdict, awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b), which provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Because plaintiff had rejected defendants' settlement
offer and recovered less than the settlement offer after trial, the trial court also awarded defendant
is their expert witness fees pursuant to Code of Civ. Proc., § 998. (Superior Court of San Diego
County, No. 662280, Ronald L. Johnson, Judge.) The Court of Appeal, Fourth Dist., Div. One,
No. D021836, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that Civ. Code, §
1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under the Song-
Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not provide an
“express” exception to the general rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ.
Code, § 1794, subd. (d), was at most an implied one. Even if some redundancy resulted from this
interpretation, it would be insufficient to satisfy the express exception requirement of Code Civ.
Proc., § 1032, subd. (b). By permitting prevailing buyers to recover their attorney fees in addition
to costs and expenses, the Legislature has provided injured consumers strong encouragement
to seek legal redress when a lawsuit might not otherwise have been economically feasible. It
could not be said that this aspect of the statutory scheme, which favors buyers exclusively, is
insufficient to vindicate the Legislature's remedial purpose in enacting the pro-consumer Song-
Beverly Consumer Warranty Act, or that allowing a seller to recover costs when it prevails would
undermine the Legislature's purpose. The court also held that the trial court properly awarded
defendants their expert witness fees under Code Civ. Proc., § 998. (Opinion by Werdegar, J., with
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George, C. J., Kennard, Baxter, Chin, and Brown, JJ., concurring. Dissenting opinion by Mosk,
J.) *986


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Consumer and Borrower Protection Laws § 31-- Consumer Warranty Act (Song-Beverly Act)--
Actions--Statutory Right to Costs-- Prevailing Seller Under General Costs Statute:Costs § 2--Right
to Costs.
In an action by the buyer of a new motorhome against the sellers alleging causes of action under
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after entering
judgment for defendants on the jury's special verdict, properly awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b). That statute provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Civ. Code, § 1794, subd. (d), mandating the recovery
of costs by the prevailing buyer in an action under the Song-Beverly Consumer Warranty Act, but
making no mention of a prevailing seller, does not provide an “express” exception to the general
rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ. Code, § 1794, subd. (d), was
at most an implied one. Even if some redundancy resulted from this interpretation, it would be
insufficient to satisfy the express exception requirement of Code Civ. Proc., § 1032, subd. (b). By
permitting prevailing buyers to recover their attorney fees in addition to costs and expenses, the
Legislature has provided injured consumers strong encouragement to seek legal redress when a
lawsuit might not otherwise have been economically feasible. It could not be said that this aspect of
the statutory scheme, which favors buyers exclusively, is insufficient to vindicate the Legislature's
remedial purpose in enacting the pro-consumer Song-Beverly Consumer Warranty Act, or that
allowing a seller to recover costs when it prevails would undermine the Legislature's purpose.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 308.]


(2)
Consumer and Borrower Protection Laws § 26--Consumer Warranty Act (Song-Beverly Act)--
Interpretation.
The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) is manifestly a remedial
measure intended for the protection of the consumer; it should be given a construction calculated
to bring its benefits into action.
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(3)
Statutes § 29--Construction--Language--Legislative Intent.
A court's first step in determining the Legislature's intent is to scrutinize the actual words of the
statute, giving them a plain and commonsense meaning. *987


(4)
Statutes § 20--Construction--Legislative Intent.
A court has no power to rewrite a statute so as to make it conform to a presumed intention that
is not expressed.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees--Prevailing Seller Under General Statute:Costs § 9--Expert Witness
Fees.
In an action by the buyer of a new motorhome against the sellers, alleging causes of action under the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court properly awarded
the prevailing defendants their expert witness fees under Code Civ. Proc., § 998, because the buyer
recovered less than the sellers offered in a qualifying Code Civ. Proc., § 998, settlement offer. Civ.
Code, § 1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under
the Song-Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not
provide an “express” exception to the general rule in Code Civ. Proc., § 998. Code Civ. Proc., §
998, explicitly states that it “augment[s]” Code Civ. Proc., § 1032, subd. (b), the general statute
allowing recovery of costs by the prevailing party. Thus, the requirements for recovery of costs
and fees under Code Civ. Proc., § 998, must be read in conjunction with Code Civ. Proc., § 1032,
subd. (b), including the requirement that Code Civ. Proc., § 998, costs and fees are available to
the prevailing party “[e]xcept as otherwise expressly provided by statute.” Moreover, permitting
a seller who prevails in a suit brought under the Song-Beverly Consumer Warranty Act to recover
expert witness fees pursuant to Code Civ. Proc., § 998, gives content to the Legislature's expressed
intent to encourage settlement.


COUNSEL
Taylor & Hodges, A. Clifton Hodges, Norman F. Taylor, Berta Peterson-Smith, Bret A. Shefter,
Rene Korper and Cassandra A. Walbert for Plaintiff and Appellant.
Summers & Shives, Maureen A. Summers, Neil, Dymott, Perkins, Brown & Frank, Michael I.
Neil, Tim S. McClain and Thomas H. Knudsen for Defendants and Respondents.
Luce, Forward, Hamilton & Scripps and Charles A. Bird as Amici Curiae on behalf of Defendants
and Respondents. *988



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS998&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Murillo v. Fleetwood Enterprises, Inc., 17 Cal.4th 985 (1998)
953 P.2d 858, 73 Cal.Rptr.2d 682, 98 Cal. Daily Op. Serv. 3114...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


WERDEGAR, J.


This case requires us to reconcile two apparently conflicting statutory schemes governing the
recovery of costs and expert witness fees at the conclusion of a lawsuit. The general rule permits the
prevailing party (plaintiffs and defendants) to recover certain costs and, under some circumstances,
expert witness fees. (Code Civ. Proc., §§ 1032, subd. (b) [costs], 998, subd. (c) [expert witness
fees].) 1  More specifically, however, the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790
et seq. (hereafter sometimes the Song-Beverly Act or the Act)) contains a cost-shifting provision
that expressly allows prevailing plaintiffs to recover their costs, including attorney fees, incurred
commencing and prosecuting a lawsuit. The Act makes no mention of prevailing defendants.


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


In this case, plaintiff filed suit under the Song-Beverly Act, but defendants prevailed. Defendants
sought to recover their costs and expert witness fees under sections 1032, subdivision (b) and
998, subdivision (c), whereas plaintiff argued the more specific provisions of the Act prohibited
prevailing defendants from any such recovery. We conclude defendants are entitled to recover their
costs and expert witness fees.


Facts
Plaintiff Roberto M. Murillo (hereafter buyer) purchased a Fleetwood Pace Arrow motorhome
in 1991 from an authorized retail dealer. The vehicle was subject to an express warranty
against certain defects by defendants Fleetwood Enterprises, Inc., Fleetwood Motor Homes of
California, Inc., and Oshkosh Truck Corporation (hereafter sellers). 2  Later that year, buyer
allegedly perceived various defects in the vehicle and sought repairs. Apparently finding the
repairs unsatisfactory, he filed suit in March 1993, alleging sellers breached express and implied
warranties as well as other statutory provisions of the Song-Beverly Consumer Warranty Act.
Sellers offered to settle the case for $12,000, with buyer to retain possession of the *989  vehicle.
Buyer refused the offer, and the parties proceeded to trial. A jury found for sellers on all counts.


2 Buyer's complaint names Fleetwood Enterprises, Inc., and Oshkosh Truck Corporation as
defendants, but not Fleetwood Motor Homes of California, Inc. Oshkosh filed a cross-
complaint seeking indemnification and declaratory relief against “Fleetwood Enterprises,
Inc., and Roes 1 to 20, inclusive,” but its cross-complaint does not mention Fleetwood Motor
Homes of California, Inc. Oshkosh answered the complaint, and “Fleetwood Motor Homes
of California, Inc.” filed a general denial, noting the defendant was “Fleetwood Enterprises,
Inc., a California corporation et al.” (Italics added.) No amended complaint or substitution
of Fleetwood Motor Homes of California, Inc., as a Doe defendant appears in the record.
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Nevertheless, because the parties, the trial court, and the Court of Appeal treated Fleetwood
Enterprises, Inc., and Fleetwood Motor Homes of California, Inc., as one party, we will do
so as well for purposes of this appeal.


Sellers then filed a memorandum of costs. Buyer moved to strike the memorandum or, in the
alternative, to tax costs. The trial court denied buyer's motions, stating: “Plaintiff's motions to
strike the memorandum of costs filed by defendants Fleetwood and Oshkosh are denied. Civil
Code Section 1794(d) does not bar defendants' respective entitlements to costs under Code of
Civil Procedure Sections 998 or 1032. Plaintiff's alternative motions to tax are also denied in their
entirety.” On appeal, the appellate court affirmed.


Discussion


A. Recovery of Costs
“The right to recover costs exists solely by virtue of statute.” (Estate of Johnson (1926) 198 Cal.
469, 471 [245 P. 1089]; Davis v. KGO-T.V., Inc. (1998) 17 Cal.4th 436, 439 [71 Cal.Rptr.2d 452,
950 P.2d 567]; Perko's Enterprises, Inc. v. RRNS Enterprises (1992) 4 Cal.App.4th 238, 241 [5
Cal.Rptr.2d 470] [right is “purely statutory”]; 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment,
§ 85, p. 615 [right is “wholly dependent upon statute”].) The statutory provision on which sellers
rely is section 1032, subdivision (b) (hereafter section 1032(b)), which provides that “[e]xcept as
otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to recover
costs in any action or proceeding.” That sellers are the prevailing parties as that term is defined in
section 1032, subdivision (a)(4) is not in dispute.


(1a) Absent some other statute, these standard statutory provisions plainly would entitle sellers,
as the prevailing party, to recover their costs. Buyer, however, contends section 1032(b) conflicts
with the Song-Beverly Act. (Civ. Code, § 1790 et seq.) The Act, enacted in 1970 (Stats. 1970,
ch. 1333, § 1, p. 2478 et seq.), “regulates warranty terms, imposes service and repair obligations
on manufacturers, distributors, and retailers who make express warranties, requires disclosure
of specified information in express warranties, and broadens a buyer's remedies to include
costs, attorney's fees, and civil penalties. (Civ. Code, §§ 1790-1795.8; see Comment (1979)
26 UCLA L.Rev. 583, 625-648.) It supplements, rather than supersedes, the provisions of the
California Uniform Commercial Code. (Civ. Code, § 1790.3; see also Civ. Code, § 1794, subd. (b),
incorporating specific damages provisions of the Cal. U. Com. Code.) [¶] In 1982, the Legislature
added a provision designed to give recourse to the buyer of a new automobile that suffers from the
same defect repeatedly, or is out of service for *990  cumulative repairs for an extended period.
(Stats. 1982, ch. 388 [, p. 1720]; Civ. Code, § 1793.2, subd. (e)(1).)” (Krieger v. Nick Alexander
Imports, Inc. (1991) 234 Cal.App.3d 205, 213 [285 Cal.Rptr. 717], fn. omitted.)
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(2) Popularly known as the automobile “lemon law” (see Nightingale v. Hyundai Motor America
(1994) 31 Cal.App.4th 99, 101 [37 Cal.Rptr.2d 149]), the Song-Beverly Act is strongly pro-
consumer, expressly providing that waiver of its provisions by a buyer, “except as expressly
provided in this chapter, shall be deemed contrary to public policy and shall be unenforceable and
void.” (Civ. Code, § 1790.1.) The Act also makes clear its pro-consumer remedies are in addition
to those available to a consumer pursuant to the Commercial Code (Civ. Code, § 1790.3) and the
Unfair Practices Act (Civ. Code, § 1790.4). The Act “is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action. [Citation.]” (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th
174, 184 [28 Cal.Rptr.2d 371].)


(1b) Civil Code section 1794, subdivision (d) (hereafter Civil Code section 1794(d)), part of the
Song-Beverly Act, states: “If the buyer prevails in an action under this section, the buyer shall be
allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of
costs and expenses, including attorney's fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection with the commencement and
prosecution of such action.” (Italics added.) The Act has no comparable provision for prevailing
sellers, and it is this asymmetry that gives rise to the legal dispute in this case. Buyer contends that,
because the Act specifically provides for the recovery of costs only by a prevailing buyer, a seller
is prohibited from recovering costs even if it prevails in a lawsuit under the Act. In contrast, seller
contends nothing in the Act expressly disables section 1032 from applying to a prevailing seller.


(3) As with other disputes over statutory interpretation, we must attempt to effectuate the probable
intent of the Legislature, as expressed through the actual words of the statutes in question.
(California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627,
632-633 [59 Cal.Rptr.2d 671, 927 P.2d 1175] (hereafter California Teachers); Dyna-Med, Inc.
v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386 [241 Cal.Rptr. 67, 743 P.2d
1323].) “ 'Our first step [in determining the Legislature's intent] is to scrutinize the actual words
of the statute, giving them a plain and commonsense meaning. [Citations.]' (People v. Valladoli
(1996) 13 Cal.4th 590, 597 [54 Cal.Rptr.2d 695, 918 P.2d 999].)” (California Teachers, supra, at
p. 633.) *991


(1c) Because section 1032(b) grants a prevailing party the right to recover costs “[e]xcept as
otherwise expressly provided by statute” (italics added), we must first determine whether Civil
Code section 1794(d) provides an “express” exception. Although Civil Code section 1794(d) gives
a prevailing buyer the right to recover “costs and expenses, including attorney's fees,” the statute
makes no mention of prevailing sellers. In other words, it does not expressly disallow recovery of
costs by prevailing sellers; any suggestion that prevailing sellers are prohibited from recovering
their costs is at most implied. Accordingly, based on the plain meaning of the words of the statutes
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in question, we conclude Civil Code section 1794(d) does not provide an “express” exception to
the general rule permitting a seller, as a prevailing party, to recover its costs under section 1032(b).


Buyer relies on several contrary arguments, but we find none persuasive. First, buyer argues
the word “expressly,” as used in section 1032(b), simply means “any situation in which the
Legislature's intent is definite and unmistakable.” In support, he merely cites a legal dictionary,
which defines the word “expressly” as “[i]n an express manner; in direct or unmistakable terms;
explicitly; definitely; directly.... The opposite of impliedly.” (Black's Law Dict. (5th ed. 1979) p.
522, col. 1.) This definition is actually contrary to buyer's position, for Civil Code section 1794(d)
's silence with regard to prevailing sellers does not “explicitly” or “directly” disable sellers from
recovering their costs pursuant to section 1032.


Second, buyer advances the rule of statutory construction that the inclusion of the one is the
exclusion of another (i.e., inclusio unius est exclusio alterius). In other words, he contends the
Legislature's express statement in Civil Code section 1794(d) that prevailing buyers should recover
their costs suggests the Legislature must also have intended that prevailing sellers be prohibited
from doing so. This rule of statutory construction, although useful at times, is no more than a rule
of reasonable inference and cannot control over the plain meaning of the statutory language. We
need not rely on inference here, for the Legislature, in plain language, has clearly and explicitly
informed us of its position, to wit, that “[e]xcept as otherwise expressly provided by statute,” the
“prevailing party” (which can include defendant/sellers as well as plaintiff/buyers) can recover his
or her costs. (§ 1032(b).) As explained above, Civil Code section 1794(d) does not “expressly”
provide otherwise.


Third, buyer contends our interpretation of section 1032(b) as permitting prevailing sellers to
recover their costs renders the word “costs” as used in Civil Code section 1794(d) surplusage. This
result, buyer claims, violates the rule of statutory construction that courts should, if possible, “
'give meaning *992  to every word and phrase in the statute to accomplish a result consistent with
the legislative purpose ....' ” (California Teachers, supra, 14 Cal.4th at p. 634, quoting Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1159 [278 Cal.Rptr. 614, 805 P.2d 873].)
Observing that even before the enactment of Civil Code section 1794(d), a prevailing buyer was
entitled to recover his or her costs pursuant to Code of Civil Procedure section 1032, he argues the
Legislature had no reason to provide in Civil Code section 1794(d) that a prevailing buyer could
recover “costs” unless it meant also to exclude prevailing sellers from a similar recovery.


We are not persuaded. Had the Legislature intended to prohibit prevailing sellers from recovering
their costs in litigation, it would not have chosen such an obscure mechanism to achieve its purpose.
The Legislature's use of the word “costs” in the Civil Code section 1794(d) phrase, “costs and
expenses, including attorney's fees,” simply makes clear the breadth of the financial incentive the
Legislature has created to encourage consumers to vindicate their rights under the Act. In any
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event, even were we to agree some degree of redundancy exists between the two statutes, such
redundancy would be insufficient to satisfy the requirement of an express exception to the general
rule regarding the recovery of costs by the prevailing party. (See Davis v. KGO-T.V., Inc., supra,
17 Cal.4th at pp. 443-444.)


Fourth, buyer contends the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, §
1794(d)) must take precedence over the general cost-recovery statute (Code Civ. Proc., § 1032(b)),
because “a more specific statute controls over a more general one.” (Lake v. Reed (1997) 16 Cal.4th
448, 464 [65 Cal.Rptr.2d 860, 940 P.2d 311]; Cumero v. Public Employment Relations Bd. (1989)
49 Cal.3d 575, 587 [262 Cal.Rptr. 46, 778 P.2d 174]; § 1859 [“when a general and particular
provision are inconsistent, the latter is paramount to the former”].) We agree the cost-shifting
feature of the Act is the more specific statute because it concerns the recovery of costs in a specific
type of litigation, i.e., lawsuits brought under the Act.


The two statutes are not inconsistent, however, because they may be reconciled. On the one hand,
if a buyer should prevail in an action under the Act, he or she is entitled to costs, expenses, and
attorney fees as set forth in Civil Code section 1794(d). On the other hand, if a seller should prevail
in an action brought under the Act, it is entitled to costs under section 1032(b). We thus perceive
no conflict or inconsistency between Civil Code section 1794 and Code of Civil Procedure section
1032.


Fifth, buyer contends the Legislature's amendment of Civil Code former section 1794 in 1978
indicates it intended to prohibit prevailing sellers from *993  recovering their costs. As originally
enacted, section 1794 made no mention of costs, providing only that “[j]udgment may be entered
for three times the amount at which the actual damages are assessed, plus reasonable attorney
fees.” (Stats. 1970, ch. 1333, § 1, p. 2482.) Recovery of costs in lawsuits under the Song-Beverly
Act was governed by section 1032(b). As amended in 1978, section 1794 was changed to read
substantially as it does today, authorizing, inter alia, prevailing buyers to recover costs. (Stats.
1978, ch. 991, § 10, p. 3065.) Buyer contends that because, before the amendment of Civil Code
former section 1794, a prevailing seller (as well as a prevailing buyer) could recover its costs, the
amendment of the statute to provide for recovery of costs, expenses, and attorney fees by buyers
—with no mention of sellers—indicates a legislative intent to extinguish the right to recover costs
sellers had previously enjoyed.


The argument is not well taken. We may assume that, by amending Civil Code former section 1794,
the Legislature intended to change the law. Indeed, the change is apparent: Whereas under the old
version of the statute, prevailing buyers were entitled to treble damages plus attorney fees, the
new version allows buyers to recover proven damages, costs, expenses, and attorney fees. Nothing
in the amendment expressly indicates the Legislature intended the additional change of barring
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prevailing sellers from recovering their litigation costs. Without some indication the Legislature
intended this additional change in the law, we cannot conclude such a change was made.


Turning from the actual words of the pertinent statutes, buyer argues that public policy would
be furthered by a holding that Civil Code section 1794(d) is an exclusive, one-way cost-shifting
provision that necessarily prohibits prevailing sellers from recovering any costs under the Song-
Beverly Act. He argues such an interpretation is consistent with the pro-consumer purpose of the
law, and a contrary decision would undermine the Legislature's intent by deterring consumers
from enforcing their rights under the Act by making it too expensive to do so. He adds that the
Song-Beverly Act was not intended to be “fair” to sellers and manufacturers, but to coerce them
to honor their warranties without delay or duplicity, and to make it expensive for them to avoid
responsibility.


(4) We could not, of course, ignore the actual words of the statute in an attempt to vindicate
our perception of the Legislature's purpose in enacting the law. “ 'This court has no power to
rewrite the statute so as to make it conform to a presumed intention which is not expressed.'
” (California Teachers, supra, 14 Cal.4th at p. 633, quoting Seaboard Acceptance Corp. v. Shay
(1931) 214 Cal. 361, 365 [5 P.2d 882].) ( 1d) In addition to following precisely the words of section
1032(b) and Civil Code section 1794(d), *994  however, our interpretation of these statutes retains
the primary financial benefit the Song-Beverly Act offers to consumers who sue thereunder to
enforce their rights: their ability, if successful, to recover their “attorney's fees based on actual time
expended.” Such fees generally comprise the lion's share of the litigation costs, and the prospect
of having to pay attorney fees even if one wins a lawsuit can serve as a powerful disincentive
to the unfortunate purchaser of a malfunctioning automobile. By permitting prevailing buyers to
recover their attorney fees in addition to costs and expenses, our Legislature has provided injured
consumers strong encouragement to seek legal redress in a situation in which a lawsuit might not
otherwise have been economically feasible. We cannot say this aspect of the statutory scheme,
which favors buyers exclusively, is insufficient to vindicate the Legislature's purpose in enacting
the Song-Beverly Act, or that allowing a seller to recover costs when it prevails would undermine
the Legislature's purpose. To the extent buyer contends the playing field should be tilted even more
in favor of consumers, that argument is more properly addressed to the Legislature.


Buyer contends allowing sellers to recover costs is contrary to several cases in which other
appellate courts have concluded one-way cost-shifting statutes constitute an express exception to
the general rule authorizing prevailing parties to recover their costs. As we explain, the cases buyer
cites in support are all distinguishable.


Brown v. West Covina Toyota (1994) 26 Cal.App.4th 555 [32 Cal.Rptr.2d 85] (hereafter Brown)
poses perhaps the most analogous case, as it involved the precise statute at issue here: Civil Code
section 1794(d), the cost-shifting provision of the Song-Beverly Act. In Brown, plaintiffs bought
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a used car from defendants pursuant to a written contract. After plaintiffs found defects in the car
and learned it had been in an accident prior to their purchase, they sued defendants for rescission
and breach of warranties. Plaintiffs alleged violations of the Song-Beverly Act but the trial court
directed a verdict in defendants' favor.


Following the verdict, defendants successfully moved for an award of costs and attorney fees under
Civil Code section 2983.4 (part of the Rees-Levering Automobile Sales Finance Act, Civ. Code,
§§ 2981-2984.4 (hereafter the Rees-Levering Act)), which provides that “[r]easonable attorney's
fees and costs shall be awarded to the prevailing party in any action on a contract or purchase
order subject to the provisions of this chapter regardless of whether the action is instituted by the
seller, holder or buyer.” (Italics added.) The Court of Appeal reversed. The appellate court first
explained that although plaintiffs purchased the car pursuant to a conditional sales *995  contract
that was subject to the Rees-Levering Act, they failed to allege a violation of any duty imposed by
that act. Second, the Court of Appeal reasoned the Song-Beverly Act was “clear and unambiguous
in awarding costs and attorney fees only to the prevailing buyer ...; had the Legislature intended
to allow costs and fees for either prevailing party, it would have so stated.” (Brown, supra, 26
Cal.App.4th at p. 561, original italics.)


The Brown court thus confronted a situation where plaintiffs alleged defendants violated the Song-
Beverly Act, in a case in which the vehicle was purchased pursuant to a conditional sales contract
subject to the Rees-Levering Act. Because only the Rees-Levering Act permitted a prevailing
defendant to recover costs and attorney fees, the court was faced with reconciling the two sets of
laws. To resolve the conflict, the court reasoned that to permit a prevailing defendant to invoke the
fee-shifting provisions of the Rees-Levering Act in that case “would effectively nullify the one-
sided fee-shifting under Song-Beverly whenever a plaintiff sues to enforce a breach of warranty
claim under Song-Beverly, but happens to have purchased the automobile under a conditional
sale contract.” (Brown, supra, 26 Cal.App.4th at p. 565.) The Brown court then invoked the “
'cardinal rule of statutory construction that statutes relating to the same subject matter are to be read
together and reconciled whenever possible to avoid nullification of one statute by another.' ” (Id.
at pp. 565-566, quoting Simonini v. Passalacqua (1986) 180 Cal.App.3d 400, 404 [225 Cal.Rptr.
588].) Accordingly, the court rejected defendants' contention the Rees-Levering Act should apply;
rather, applying the Song-Beverly Act, the court concluded defendants were not entitled to costs
or attorney fees.


At the outset, we reject sellers' assertion Brown is distinguishable because its discussion of the
Song-Beverly Act was unnecessary to its decision. In order for the Brown court to have found a
conflict between the respective cost-recovery provisions of the Song-Beverly Act (Civ. Code, §
1794(d)) and the Rees-Levering Act (Civ. Code, § 2983.4), and to have determined that the Song-
Beverly Act should prevail, it first had to construe the Song-Beverly Act to allow only prevailing
buyers to recover costs and attorney fees. Otherwise, there would have been no apparent statutory
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conflict for the court to seek to reconcile. The Brown court's construction of Civil Code section
1794(d) is therefore not dictum.


Although the court's discussion of the Song-Beverly Act was thus necessary to its decision,
we nevertheless conclude it is not persuasive here. The Brown court did not consider whether
the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, § 1794(d)) wholly
supplants the generally applicable cost-recovery rule set forth in section 1032(b). Although the
court *996  reasoned the Legislature would have provided a mechanism for prevailing defendants
in actions under the Song-Beverly Act to recover their litigation costs had that been its intent
(Brown, supra, 26 Cal.App.4th at p. 561), this reasoning ignores section 1032(b), providing that
all prevailing parties—including prevailing defendants—are entitled to their costs “[e]xcept as
otherwise expressly provided by statute.” (Italics added.)


Brown is unpersuasive for another reason. The Brown court did not consider whether the
ability of a prevailing Song-Beverly plaintiff to recover “attorney's fees based on actual time
expended” (Civ. Code, § 1794(d))—a right not given to prevailing defendants—sufficiently
vindicates the Legislature's intent to protect consumers. As explained above, because attorney
fees generally comprise a large percentage of the overall cost of litigation, this one-way attorney-
fee-shifting mechanism arguably is sufficient to support the Legislature's pro-consumer purpose.
We therefore disapprove Brown to the extent it holds Civil Code section 1794(d) constitutes
an “express” exception to the general rule permitting a prevailing party, including a prevailing
defendant, to recoup its costs of litigation.


Buyer also cites Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251
Cal.Rptr. 633] (hereafter Dawson) in support. Dawson concerned a labor dispute in which an
employer appealed to the municipal court an unfavorable decision by the California State Labor
Commissioner. The municipal court ruled in the employer's favor, who then moved to recover
costs, including attorney fees. The court granted the employer's motion. The employee appealed
the award of costs and attorney fees to the appellate department, which ruled in his favor.


At issue in Dawson was the interplay between the general cost-recovery statute (Code Civ. Proc.,
§ 1032(b)) and Labor Code section 98.2, subdivision (b), which states: “If the party seeking review
by filing an appeal to the justice, municipal, or superior court is unsuccessful in the appeal, the
court shall determine the costs and reasonable attorneys' fees incurred by the other parties to the
appeal, and assess that amount as a cost upon the party filing the appeal.” (Italics added.) The
Dawson court reversed the municipal court's award of costs and attorney fees to the appellant/
employer, concluding Labor Code section 98.2, subdivision (b) constituted an express exception
to the general rule favoring prevailing parties. (Dawson, supra, 204 Cal.App.3d at p. Supp. 24.)
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Buyer contends Dawson illustrates a situation in which the Legislature, by enacting a cost-shifting
statute, has created an “express” exception to the general cost-recovery rule favoring prevailing
parties. Thus, he claims, “even though the statute did not also state 'Costs shall not be awarded to a
*997  successful appellant,' ” the exception delineated in Labor Code section 98.2 was sufficiently
“express” to terminate the ability of successful appellants to recover their costs.


We agree the cost-shifting scheme at issue in Dawson supplants the general rule set forth in section
1032(b). We disagree, however, that this conclusion assists buyer here, for Labor Code section
98.2 is a demonstrably different sort of exception than Civil Code section 1794(d). Unlike the
cost-shifting provisions of the Song-Beverly Act, which is silent regarding the ability of prevailing
defendants to recover costs, Labor Code section 98.2 expressly refers to both sides of the litigation.
It merely states that an unsuccessful appellant must pay the costs of a successful respondent. Of
course, both employers and employees can appeal an adverse labor ruling. Because Labor Code
section 98.2 addresses the ability of both sides to recover their costs, it comprises an express
exception to section 1032(b).


Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412] (hereafter Rogers), also
cited by buyer, is inapplicable for the same reason. In Rogers, a reporter brought suit against the
City of Burbank for alleged violations of the California Public Records Act (Gov. Code, § 6250
et seq.). The trial court found for the defendant city and awarded it costs. On appeal, the Court of
Appeal reversed the award of costs, finding subdivision (d) of section 6259 of the Government
Code established an express exception to the general rule authorizing recovery of costs by a
prevailing party. Government Code section 6259, subdivision (d) provides: “The court shall award
court costs and reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation
filed pursuant to this section. The costs and fees shall be paid by the public agency of which the
public official is a member or employee and shall not become a personal liability of the public
official. If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs and
reasonable attorney fees to the public agency.”


This statutory provision quite clearly addresses the circumstances under which both a plaintiff
and a defendant can obtain an award of costs (and attorney fees) following a Public Records Act
lawsuit. For the plaintiff, he or she must “prevail in litigation filed pursuant to this section.” (Gov.
Code, § 6259, subd. (d).) For a defendant public agency, it must both prevail and have the trial court
conclude the plaintiff's case was “clearly frivolous.” (Ibid.) Unlike in the Song-Beverly Act, then,
in which the cost-shifting provision is silent with regard to prevailing defendants, the California
Public Records Act expressly addresses defendant's ability to recover litigation costs. Accordingly,
Rogers is inapposite.


Gould v. Moss (1910) 158 Cal. 548 [111 P. 925] (hereafter Gould), cited by buyer in support, is
only tenuously related to the issue before us. In that *998  case, the plaintiff successfully sought
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a writ of mandamus in an original action in this court. He thereafter filed a memorandum of costs,
which the defendant moved to strike. We noted that section 1095 (as it then read) 3  permitted a
prevailing party to recover costs in a special proceeding, and an original action for mandamus was
a special proceeding. The memorandum of costs, however, was filed too late, as the judgment was
already final. (158 Cal. at p. 549.) On its face, Gould says nothing about how we should interpret
the interplay between section 1032(b) and the Song-Beverly Act.


Buyer, however, points to a characterization of Gould, supra, 158 Cal. 548, in Miles California
Co. v. Hawkins (1959) 175 Cal.App.2d 162, 164 [345 P.2d 492], in which the Court of Appeal
stated that the provision in section 1095 (providing that, in a special proceeding, the court may
award costs) took Gould outside of the general cost-recovery provisions of section 1032(b). Buyer
suggests this characterization demonstrates that a statute may qualify as an “express” exception to
section 1032(b) without actually addressing the cost-recovery rights of all the parties involved.


Buyer's reliance on Gould, supra, 158 Cal. 548, is misplaced for the simple reason that Gould itself
makes no mention of section 1032(b). Nor could it, as that statute had not yet been enacted. The
characterization of Gould in Miles California Co. v. Hawkins, supra, 175 Cal.App.2d 162, was
therefore gratuitous and does not control this case.


Finally, buyer contends “California law features a plethora of statutes which contain awards of
costs and/or attorney's fees only to one particular party, often the plaintiff bringing an action for
violation of California law.” In support, he cites 35 different statutes. 4  Buyer argues a holding
allowing a prevailing seller to recover costs would put the Legislature to an onerous task: in order
to disable the nonspecified party from recovering costs or attorney fees, the Legislature would
have to amend each one of these statutes to “expressly” except that party from section 1032(b)'s
general rule permitting the prevailing party to recover his or her costs.


4 Amici curiae, the Recreation Vehicle Industry Association, Inc., the Automobile
Manufacturers Association, and the Association of International Automobile Manufacturers,
Inc., cite 151 statutes that they allege contain one-way costor attorney-fee-shifting
provisions.


Buyer's contention that allowing sellers to recover costs will undermine dozens of costand fee-
shifting statutes falls wide of the mark. To begin *999  with, many of the statutes cited by buyer
and amici curiae involve authorization for the recovery of attorney fees. Nothing in our opinion
addresses that issue. Sellers are not seeking attorney fees, and there is no “default” attorney fee
recovery provision akin to section 1032(b). Indeed, the law is to the contrary. (See § 1021 [“Except
as attorney's fees are specifically provided for by statute, the measure and mode of compensation
of attorneys and counselors at law is left to the agreement, express or implied, of the parties ....”].)
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In addition, many of the statutes cited address the ability of both parties to recover their costs
should they prevail in litigation. Although the meaning of these statutes is not before us, to the
extent they concern the ability of both parties to recover costs or fees (see, e.g., Prob. Code, §
2622.5 [prevailing party entitled to costs and reasonable attorney fees if objections (or opposition
to objections) to conservatorship accounting were “without reasonable cause and in bad faith”]),
or require that additional conditions be satisfied before one side of the litigation may recover
costs (see, e.g., Gov. Code, §§ 9078, 9079 [court shall award costs and attorney fees to prevailing
plaintiff in action under Gov. Code, § 9077, but not to prevailing defendant public agency unless
“plaintiff's case is clearly frivolous”]; id., § 11130.5 [court shall award costs and attorney fees to
prevailing plaintiff in action under Gov. Code, § 11130, but not to prevailing defendant state body
unless plaintiff's “action was clearly frivolous and totally lacking in merit”]), these statutes may
constitute express exceptions to section 1032(b). (See discussion, ante, of Dawson, supra, 204
Cal.App.3d Supp. 20, and Rogers, supra, 19 Cal.App.4th 469.) We note that when the Legislature
intends to restrict the recovery of costs to just one side of a lawsuit, it knows how to express such
restriction. (See Pub. Contract Code, § 10421 [the state, or person acting on the state's behalf, may
sue and, if successful, collect costs and attorney fees; contracting entity not entitled to recover costs
or attorney fees].) We conclude buyer's argument we should interpret Civil Code section 1794(d)—
despite its lack of an express exception to section 1032(b)—as an exclusive, one-way cost-shifting
provision so as to avoid implicating the validity of dozens of other statutes, is meritless.


Having found buyer's cited authority distinguishable and no express exception in Civil Code
section 1794(d) to the general rule set forth in section 1032(b) permitting a prevailing defendant to
recover its costs, we conclude the Court of Appeal below ruled correctly that sellers were entitled
to their costs.


B. Recovery of Expert Witness Fees
In addition to costs, the trial court also granted sellers their expert witness fees under section 998,
because buyer recovered less than sellers offered in *1000  a qualifying section 998 settlement
offer. That section, at the time buyer filed his suit, provided in pertinent part: “(a) The costs allowed
under Section[] ... 1032 shall be ... augmented as provided in this section. [¶] ... [¶] (c) If an offer
made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment,
the plaintiff shall not recover his or her costs and shall pay the defendant's costs from the time of
the offer. In addition, in any action or proceeding other than an eminent domain action, the court,
in its discretion, may require the plaintiff to pay the defendant's costs from the date of filing of
the complaint and a reasonable sum to cover costs of the services of expert witnesses, who are not
regular employees of any party, actually incurred and reasonably necessary in either, or both, the
preparation or trial of the case by the defendant.” (§ 998, as amended by Stats. 1987, ch. 1080, §
8, p. 3655, italics added.) Thus, if the predicate facts exist, section 998, subdivision (a) expands the
number and type of recoverable costs and fees over and above those permitted by section 1032(b).
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It is undisputed that sellers offered buyer a settlement of $12,000 within the time limits set forth in
section 998, that the offer was rejected, and that buyer recovered less than the offer (i.e., nothing)
following the jury's verdict.


(5) Having concluded Civil Code section 1794(d) fails to set forth an express exception to the
general cost-recovery rule set forth in section 1032(b), we likewise conclude it provides no
exception to the provisions of section 998. Section 998 explicitly states that it “augment[s]” section
1032(b). Thus, the requirements for recovery of costs and fees under section 998 must be read
in conjunction with section 1032(b), including the requirement that section 998 costs and fees
are available to the prevailing party “[e]xcept as otherwise expressly provided by statute.” (§
1032(b), italics added.) 5  Because the cost-shifting provisions of the Song-Beverly Act do not
“expressly” disable a prevailing defendant from recovering section 998 costs and fees in general,
or expert witness fees in particular, we find nothing in the Act prohibiting the trial court's exercise
of discretion to award expert witness fees to seller under the circumstances of this case.


5 This case does not present a situation in which a litigant is not the prevailing party, and yet
may claim entitlement to section 998 costs and fees because the prevailing party rejected a
qualifying settlement offer and recovered less than the offer following the verdict. (See, e.g.,
Adam v. DeCharon (1995) 31 Cal.App.4th 708, 712-713 [37 Cal.Rptr.2d 195].) Accordingly,
we express no opinion on that subject.


In re Marriage of Green (1989) 213 Cal.App.3d 14 [261 Cal.Rptr. 294] (hereafter Green), is not
to the contrary. That case involved a marital *1001  dissolution matter in which wife prevailed.
On appeal, husband argued that the trial court failed to consider his offer to settle before directing
that he pay wife's expert witness fees. The Court of Appeal rejected husband's claim that section
998 applied, explaining the Legislature “has specifically provided how costs, including attorney
fees, are to be awarded in proceedings under the Family Law Act in [former Civil Code] sections
4370 and 4370.5. Under these sections the trial court in a marital dissolution proceeding has much
broader authority to award costs than is provided by Code of Civil Procedure section 998.” (Green,
supra, at p. 24, italics added.) In other words, former Civil Code sections 4370 and 4370.5
constituted express exceptions to the general cost-recovery provisions of section 1032(b) and, by
extension, the expert witness fee recovery provision of section 998. In short, Green is consistent
with our interpretation of sections 1032(b) and 998, and does not support buyer's position here.


Moreover, permitting a seller who prevails in a suit brought under the Song-Beverly Act to recover
expert witness fees pursuant to section 998 gives content to the Legislature's expressed intent to
encourage settlement (Poster v. Southern Cal. Rapid Transit Dist. (1990) 52 Cal.3d 266, 270 [276
Cal.Rptr. 321, 801 P.2d 1072]), by forcing the parties “to assess realistically their positions prior to
trial” (Stell v. Jay Hales Development Co. (1992) 11 Cal.App.4th 1214, 1231 [15 Cal.Rptr.2d 220],
disapproved on another point, Citizens for Covenant Compliance v. Anderson (1995) 12 Cal.4th
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345, 359, 366 [47 Cal.Rptr.2d 898, 906 P.2d 1314]). Although the Legislature's purpose in enacting
the Song-Beverly Act was admittedly to encourage consumers to enforce their rights under the
Act, nothing in Civil Code section 1794(d) suggests this legislative purpose should override
the Legislature's desire—expressed in section 998—to encourage the settlement of lawsuits. We
conclude the Court of Appeal below correctly ruled sellers were entitled to recover their expert
witness fees, “actually incurred and reasonably necessary in preparation for trial of the case ....” (§
998, subd. (c)(1).)


Conclusion
The judgment of the Court of Appeal is affirmed. The requests for judicial notice, filed by both
amici curiae and plaintiff Roberto Murillo, are denied as moot.


George, C. J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred.


MOSK, J.
I dissent.


The majority hold that if a consumer brings an unsuccessful action under the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.), *1002  popularly known as the automobile
“lemon law,” the seller is entitled to recover its costs and, in some circumstances, expert witness
fees. I disagree. The holding—which will leave consumers who lose their claims liable to sellers in
an amount that can easily equal or even exceed the value of the alleged “lemon”—is inconsistent
with the statutory language. It will also, undoubtedly, have a chilling effect on the exercise
of consumer rights, thereby defeating what the majority acknowledge to be the “strongly pro-
consumer” protections of the act. (Maj. opn., ante, at p. 990.)


Here, buyer, who brought an action alleging that the vehicle he purchased was defective and
rejected a settlement offer by sellers, lost his case under the Song-Beverly Consumer Warranty
Act. Although the jury decided against him, there was no claim by sellers that the action was
frivolous. Nonetheless, he suffered the equivalent of a substantial penalty for bringing the claim:
He was required to pay sellers $6,642.99 in costs and expenses.


The Song-Beverly Consumer Warranty Act, in relevant part, provides: “If the buyer prevails in an
action under this section, the buyer shall be allowed by the court to recover as part of the judgment
a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on
actual time expended, determined by the court to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of such action.” (Civ. Code, § 1794, subd.
(d).) It conspicuously does not provide for any award of costs and expenses if the seller prevails.
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The majority hold that sellers here were nonetheless entitled to costs and expert fees under the
general cost-shifting provisions of Code of Civil Procedure sections 1032 and 998. Code of Civil
Procedure section 1032, subdivision (b), provides that “[e]xcept as otherwise expressly provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” Code of Civil Procedure section 998, subdivision (c)(1), provides that if a settlement
offer is made by a defendant and not accepted, and the plaintiff fails to obtain a more favorable
judgment, costs allowed under section 1032 shall be augmented to include defendant's costs from
the time of the offer and, in addition, the trial court may require the plaintiff to pay the costs of
the services of the defendant's expert witnesses. The majority determine that these general cost-
shifting provisions apply because the Song-Beverly Consumer Warranty Act does not “expressly”
state that a prevailing seller is not entitled to recover costs, or to have such costs augmented if the
buyer rejects a settlement offer and fails to obtain a more favorable judgment or loses the action.


I disagree. The specific costs provisions of the Song-Beverly Consumer Warranty Act, which
mandate the prevailing buyer's recovery of “a sum *1003  equal to the aggregate amount of costs
and expenses, including attorney's fees based on actual time expended,” were intended by the
Legislature to displace the general cost-shifting provisions of the Code of Civil Procedure. In
effect, they “occupy the field.” It was therefore not necessary for the Legislature also to state the
negative, i.e., that a prevailing seller may not recover costs and expenses. Had it intended to apply
a one-way rule only to attorney fees, as the majority propose, the Legislature could readily have
so specified.


The legislative history of the Song-Beverly Consumer Warranty Act supports the conclusion
that it was intended to “occupy the field” by providing for recovery of costs and expenses
only by the prevailing consumer. Thus, an analysis prepared by the Assembly Committee on
Labor, Employment and Consumer Affairs explains the purpose of the costs provision: “Indigent
consumers are often discouraged from seeking legal redress due to court costs. The addition of
awards of 'costs and expenses' by the court to the consumer to cover such out-of-pocket expenses
as filing fees, expert witness fees, marshall's fees, etc., should open the litigation process to
everyone.” (Assem. Com. on Labor, Employment and Consumer Affairs, Analysis of Assem.
Bill No. 3374 (1977-1978 Reg. Sess.) May 24, 1978, p. 2.) Similarly, an analysis prepared by
the Department of Consumer Affairs states: “The bill would amend . . . [the Act] to provide
that a prevailing consumer may be awarded costs (court costs, i.e. filing and process fees) and
expenses (i.e. expert witness fees). The absence of such a provision can deter consumers from
pursuing a violation of the Act through the courts, a disadvantage not equally felt by the retailer or
manufacturer.” (Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 3374 (1977-1978
Reg. Sess.) Aug. 30, 1978, p. 3, italics added.)
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The conclusion that the Song-Beverly Consumer Warranty Act displaces the general cost-shifting
provisions of the Code of Civil Procedure is also consistent with the well-reasoned decisions
in Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251 Cal.Rptr.
633] and Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412]. Thus, in
Dawson, the employer successfully appealed an unfavorable decision by the California State Labor
Commissioner and sought costs and attorney fees pursuant to Code of Civil Procedure section
1032. The Court of Appeal concluded that an award under the general cost-shifting provisions
of the Code of Civil Procedure was barred by Labor Code section 98.2, subdivision (b), which
provides, in pertinent part, that “[i]f the party seeking review by filing an appeal ... is unsuccessful
in the appeal, the court shall determine the costs and reasonable attorneys' fees incurred by the
other parties to the appeal, and assess that amount as a cost upon the party filing *1004  the
appeal.” Although the Labor Code provision says nothing about denying costs in the case of a
successful appellant—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn.,
ante, at p. 997)—Dawson concluded that it constituted an “express” exception to the general cost-
shifting provisions of Code of Civil Procedure section 1032. (Dawson v. Westerly Investigations,
Inc., supra, 204 Cal.App.3d at p. Supp. 24.)


Similarly, in Rogers, the Court of Appeal ruled that an award under the general cost-shifting
provisions of the Code of Civil Procedure was barred by Government Code section 6259,
subdivision (d), which provides, in pertinent part, that “[t]he court shall award court costs and
reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation filed pursuant to
this section.... If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs
and reasonable attorney fees to the public agency.” Although the Government Code provision says
nothing about denying costs in the case of a prevailing defendant when the plaintiff's case was
not clearly frivolous—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn., ante,
at p. 997)—the Court of Appeal concluded that “the specific provisions of the Act must prevail
over the more general provision of the Code of Civil Procedure.” (Rogers v. Superior Court, supra,
19 Cal.App.4th at p. 484; see also In re Marriage of Green (1989) 213 Cal.App.3d 14, 24 [261
Cal.Rptr. 294] [Code of Civil Procedure section 998 does not apply to family law cases, because the
Legislature has specifically provided how costs and fees are to be awarded in such proceedings.].)


The Song-Beverly Consumer Warranty Act, like the statutes at issue in Dawson and Rogers, clearly
“supplants the general rule set forth in [Code of Civil Procedure] section 1032[, subdivision] (b)”
and section 998. (See maj. opn., ante, at p. 997.) The operative question is not, as the majority
propose, whether the more specific statute merely refers in some way to both parties, or whether
the availability of attorney fees under the more specific statute can be asserted to “sufficiently
vindicate[]” the legislative purpose (see maj. opn., ante, at p. 996). Rather, the dispositive point is
that the costs provisions of the Song-Beverly Consumer Warranty Act are no more “reconcilable”
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than were the statutes at issue in Dawson and Rogers with the general cost-shifting provisions of
the Code of Civil Procedure.


Nor is the majority's holding reconcilable with the “strongly pro-consumer” legislative purpose
of the Song-Beverly Consumer Warranty Act. *1005  The financial burden of losing a claim
under the act is now substantial—as the nearly $7,000 bill of costs in addition to the buyer's own
costs in this case well demonstrates. The risk of such a loss will doubtless constitute a major
deterrent for precisely the low-income and middle-income buyers the act was designed to protect.
The majority offer the meager consolation that the attorney fee provision “which favors buyers
exclusively” is sufficient “to vindicate the Legislature's purpose in enacting the Song-Beverly
[Consumer Warranty] Act.” (Maj. opn., ante, at p. 994.) But if the general rule of Code of Civil
Procedure section 1032 applies, what would prevent a prevailing seller from also enforcing a
contractual attorney fee provision? It is not difficult to forecast the content, in small print, of future
automobile dealers' sales contracts.


For the foregoing reasons, I would reverse the judgment of the Court of Appeal.


Appellant's petition for rehearing was denied July 8, 1998. Mosk, J., was of the opinion that the
petition should be granted. *1006


Footnotes


FN3 In 1910, the year Gould was decided, section 1095 stated: “If judgment be given for
the applicant, he may recover the damages which he has sustained, as found by the jury, or
as may be determined by the court or referee, upon a reference to be ordered, together with
costs; and for such damages and costs an execution may issue; and a peremptory mandate
must also be awarded without delay.” (Italics added.)


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation


McKinney's Consolidated Laws of New York Annotated
General Business Law (Refs & Annos)


Chapter 20. Of the Consolidated Laws
Article 11-a. Motor Vehicle Manufacturers (Refs & Annos)


McKinney's General Business Law § 198-b


§ 198-b. Sale or lease of used motor vehicles


Effective: October 3, 2011
Currentness


a. Definitions. As used in this section, the following words shall have the following meanings:


1. “Consumer” means the purchaser, or lessee, other than for purposes of resale, of a used motor vehicle primarily used for
personal, family, or household purposes and subject to a warranty, and the spouse or child of the purchaser or the lessee if either
such motor vehicle or the lease of such motor vehicle is transferred to the spouse or child during the duration of any warranty
applicable to such motor vehicle, and any other person entitled by the terms of such warranty to enforce the obligations of
the warranty;


2. “Used motor vehicle” means a motor vehicle, excluding motor homes and off-road vehicles, which has been purchased,
leased, or transferred either after eighteen thousand miles of operation or two years from the date of original delivery, whichever
is earlier;


3. “Dealer” means any person or business which sells, offers for sale, leases or offers for lease a used vehicle after selling,
offering for sale, leasing or offering for lease three or more used vehicles in the previous twelve month period, but does not
include:


(a) a bank or financial institution except in the case of a lease of a used motor vehicle,


(b) a business selling a used vehicle to an employee of that business,


(c) a regulated public utility which sells at public auction vehicles used in the ordinary course of its operations, provided that
any advertisements of such sales conspicuously disclose the “as is” nature of the sale,


(d) the sale of a leased vehicle to that vehicle's lessee, a family member of the lessee, or an employee of the lessee, or
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(e) the state, its agencies, bureaus, boards, commissions and authorities, and all of the political subdivisions of the state, including
the agencies and authorities of such subdivisions;


4. “Warranty” means any undertaking in connection with the sale or lease by a dealer of a used motor vehicle to refund, repair,
replace, maintain or take other action with respect to such used motor vehicle and provided at no extra charge beyond the price
of the used motor vehicle;


5. “Service contract” means a contract in writing for any period of time or any specific mileage to refund, repair, replace,
maintain or take other action with respect to a used motor vehicle and provided at an extra charge beyond the price of the used
motor vehicle or of the lease contract for the used motor vehicle;


6. “Repair insurance” means a contract in writing for any period of time or any specific mileage to refund, repair, replace,
maintain or take other action with respect to a used motor vehicle and which is regulated by the department of financial services.


b. Written warranty required; terms. 1. No dealer shall sell or lease a used motor vehicle to a consumer without giving the
consumer a written warranty which shall at minimum apply for the following terms:


(a) If the used motor vehicle has thirty-six thousand miles or less, the warranty shall be at minimum ninety days or four thousand
miles, whichever comes first.


(b) If the used motor vehicle has more than thirty-six thousand miles, but less than eighty thousand miles, the warranty shall
be at minimum sixty days or three thousand miles, whichever comes first.


(c) If the used motor vehicle has eighty thousand miles or more but no more than one hundred thousand miles, the warranty
shall be at a minimum thirty days or one thousand miles, whichever comes first.


2. The written warranty shall require the dealer or his agent to repair or, at the election of the dealer, reimburse the consumer
for the reasonable cost of repairing the failure of a covered part. Covered parts shall at least include the following items:


(a) Engine. All lubricated parts, water pump, fuel pump, manifolds, engine block, cylinder head, rotary engine housings and
flywheel.


(b) Transmission. The transmission case, internal parts, and the torque converter.


(c) Drive axle. Front and rear drive axle housings and internal parts, axle shafts, propeller shafts and universal joints.


(d) Brakes. Master cylinder, vacuum assist booster, wheel cylinders, hydraulic lines and fittings and disc brake calipers.


(e) Radiator.
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(f) Steering. The steering gear housing and all internal parts, power steering pump, valve body, piston and rack.


(g) Alternator, generator, starter, ignition system excluding the battery.


3. Such repair or reimbursement shall be made by the dealer notwithstanding the fact that the warranty period has expired,
provided the consumer notifies the dealer of the failure of a covered part within the specified warranty period.


4. The written warranty may contain additional language excluding coverage:


(a) for a failure of a covered part caused by a lack of customary maintenance;


(b) for a failure of a covered part caused by collision, abuse, negligence, theft, vandalism, fire or other casualty and damage
from the environment (windstorm, lightning, road hazards, etc.);


(c) if the odometer has been stopped or altered such that the vehicle's actual mileage cannot be readily determined or if any
covered part has been altered such that a covered part was thereby caused to fail;


(d) for maintenance services and the parts used in connection with such services such as seals, gaskets, oil or grease unless
required in connection with the repair of a covered part;


(e) for a motor tuneup;


(f) for a failure resulting from racing or other competition;


(g) for a failure caused by towing a trailer or another vehicle unless the used motor vehicle is equipped for this as recommended
by the manufacturer;


(h) if the used motor vehicle is used to carry passengers for hire;


(i) if the used motor vehicle is rented to someone other than the consumer as defined in paragraph one of subdivision a of
this section;


(j) for repair of valves and/or rings to correct low compression and/or oil consumption which are considered normal wear;


(k) to the extent otherwise permitted by law, for property damage arising or allegedly arising out of the failure of a covered
part; and
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(l) to the extent otherwise permitted by law, for loss of the use of the used motor vehicle, loss of time, inconvenience, commercial
loss or consequential damages.


5. Redesignated 4.


c. Failure to honor warranty. 1. If the dealer or his agent fails to correct a malfunction or defect as required by the warranty
specified in this section which substantially impairs the value of the used motor vehicle to the consumer after a reasonable
period of time, the dealer shall accept return of the used motor vehicle from the consumer and refund to the consumer the full
purchase price, or in the case of a lease contract all payments made under the contract, including sales or compensating use
tax, less a reasonable allowance for any damage not attributable to normal wear or usage, and adjustment for any modifications
which either increase or decrease the market value of the vehicle or of the lease contract, and in the case of a lease contract, shall
cancel all further payments due from the consumer under the lease contract. In determining the purchase price to be refunded
or in determining all payments made under a lease contract to be refunded, the purchase price, or all payments made under a
lease contract, shall be deemed equal to the sum of the actual cash difference paid for the used motor vehicle, or for the lease
contract, plus, if the dealer elects to not return any vehicles traded-in by the consumer, the wholesale value of any such traded-
in vehicles as listed in the National Auto Dealers Association Used Car Guide, or such other guide as may be specified in
regulations promulgated by the commissioner of motor vehicles, as adjusted for mileage, improvements, and any major physical
or mechanical defects in the traded-in vehicle at the time of trade-in. The dealer selling or leasing the used motor vehicle shall
deliver to the consumer a written notice including conspicuous language indicating that if the consumer should be entitled to
a refund pursuant to this section, the value of any vehicle traded-in by the consumer, if the dealer elects to not return it to the
consumer, for purposes of determining the amount of such refund will be determined by reference to the National Auto Dealers
Association Used Car Guide wholesale value, or such other guide as may be approved by the commissioner of motor vehicles,
as adjusted for mileage, improvements, and any major physical or mechanical defects, rather than the value listed in the sales
contract. Refunds shall be made to the consumer and lienholder, if any, as their interests may appear on the records of ownership
kept by the department of motor vehicles. If the amount to be refunded to the lienholder will be insufficient to discharge the
lien, the dealer shall notify the consumer in writing by registered or certified mail that the consumer has thirty days to pay the
lienholder the amount which, together with the amount to be refunded by the dealer, will be sufficient to discharge the lien. The
notice to the consumer shall contain conspicuous language warning the consumer that failure to pay such funds to the lienholder
within thirty days will terminate the dealer's obligation to provide a refund. If the consumer fails to make such payment within
thirty days, the dealer shall have no further responsibility to provide a refund under this section. Alternatively, the dealer may
elect to offer to replace the used motor vehicle with a comparably priced vehicle, with such adjustment in price as the parties
may agree to. The consumer shall not be obligated to accept a replacement vehicle, but may instead elect to receive the refund
provided under this section. It shall be an affirmative defense to any claim under this section that:


(a) The malfunction or defect does not substantially impair such value; or


(b) The malfunction or defect is the result of abuse, neglect or unreasonable modifications or alterations of the used motor
vehicle.


2. It shall be presumed that a dealer has had a reasonable opportunity to correct a malfunction or defect in a used motor vehicle, if:


(a) The same malfunction or defect has been subject to repair three or more times by the selling or leasing dealer or his agent
within the warranty period, but such malfunction or defect continues to exist; or
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(b) The vehicle is out of service by reason of repair or malfunction or defect for a cumulative total of fifteen or more days
during the warranty period. Said period shall not include days when the dealer is unable to complete the repair because of the
unavailability of necessary repair parts. The dealer shall be required to exercise due diligence in attempting to obtain necessary
repair parts. Provided, however, that if a vehicle has been out of service for a cumulative total of forty-five days, even if a
portion of that time is attributable to the unavailability of replacement parts, the consumer shall be entitled to the replacement
or refund remedies provided in this section.


3. The term of any warranty, service contract or repair insurance shall be extended by any time period during which the used
motor vehicle is in the possession of the dealer or his duly authorized agent for the purpose of repairing the used motor vehicle
under the terms and obligations of said warranty, service contract or repair insurance.


4. The term of any warranty, service contract or repair insurance, and the fifteen day out-of-service period, shall be extended
by any time during which repair services are not available to the consumer because of a war, invasion or strike, fire, flood or
other natural disaster.


d. Waiver void. 1. Any agreement entered into by a consumer for the purchase or lease of a used motor vehicle which waives,
limits or disclaims the rights set forth in this article shall be void as contrary to public policy. Further, if a dealer fails to give the
written warranty required by this article, the dealer nevertheless shall be deemed to have given said warranty as a matter of law.


2. Nothing in this section shall in any way limit the rights or remedies which are otherwise available to a consumer under any
other law.


3. Notwithstanding paragraph one of this subdivision, this article shall not apply to used motor vehicles sold for, or in the case
of a lease where the value of the used motor vehicle as agreed to by the consumer and the dealer which vehicle is the subject of
the contract is, less than one thousand five hundred dollars, or to used motor vehicles with over one hundred thousand miles at
the time of sale or lease if said mileage is indicated in writing at the time of sale or lease. Further, this article shall not apply to
the sale or lease of historical motor vehicles as defined in section four hundred one of the vehicle and traffic law.


e. Time of delivery, location of warranty and notice. The written warranty provided for in subdivision b of this section and the
written notice provided for in subdivision c of this section shall be delivered to the consumer at or before the time the consumer
signs the sales or lease contract for the used motor vehicle. The warranty and the notice may be set forth on one sheet or on
separate sheets. They may be separate from, attached to, or a part of the sales or lease contract. If they are part of the sales or
lease contract, they shall be separated from the other contract provisions and each headed by a conspicuous title.


f. Arbitration and enforcement. 1. If a dealer has established or participates in an informal dispute settlement procedure which
complies in all respects with the provisions of part seven hundred three of title sixteen of the code of federal regulations the
provisions of this article concerning refunds or replacement shall not apply to any consumer who has not first resorted to such
procedure. Dealers utilizing informal dispute settlement procedures pursuant to this subdivision shall insure that arbitrators
participating in such informal dispute settlement procedures are familiar with the provisions of this section and shall provide
to arbitrators and consumers who seek arbitration a copy of the provisions of this section together with the following notice
in conspicuous ten point bold face type:


USED CAR LEMON LAW BILL OF RIGHTS
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1. If you purchase a used car for more than one thousand five hundred dollars, or lease a used car where you and the dealer
have agreed that the car's value is more than one thousand five hundred dollars, from anyone selling or leasing three or more
used cars a year, you must be given a written warranty.


2. If your used car has 18,000 miles or less, you may be protected by the new car lemon law.


3. (a) If your used car has more than 18,000 miles and up to and including 36,000 miles, a warranty must be provided for at
least 90 days or 4,000 miles, whichever comes first.


(b) If your used car has more than 36,000 miles but less than 80,000 miles, a warranty must be provided for at least 60 days
or 3,000 miles, whichever comes first.


(c) If your used car has 80,000 miles or more but no more than 100,000 miles, a warranty must be provided for at least 30 days
or 1,000 miles, whichever comes first. Cars with over 100,000 miles are not covered.


4. If your engine, transmission, drive axle, brakes, radiator, steering, alternator, generator, starter, or ignition system (excluding
the battery) are defective, the dealer or his agent must repair or, if he so chooses, reimburse you for the reasonable cost of repair.


5. If the same problem cannot be repaired after three or more attempts, you are entitled to return the car and receive a refund of
your purchase price or of all payments made under your lease contract, and of sales tax and fees, minus a reasonable allowance
for any damage not attributable to normal usage or wear, and, in the case of a lease contract, a cancellation of all further payments
you are otherwise required to make under the lease contract.


6. If your car is out of service to repair a problem for a total of fifteen days or more during the warranty period you are entitled
to return the car and receive a refund of your purchase price or of all payments made under your lease contract, and of sales
tax and fees, minus a reasonable allowance for any damage not attributable to normal usage or wear, and, in the case of a lease
contract, a cancellation of all further payments you are otherwise required to make under the lease contract.


7. A dealer may put into the written warranty certain provisions which will prohibit your recovery under certain conditions;
however, the dealer may not cause you to waive any rights under this law.


8. A dealer may refuse to refund your purchase price, or the payments made under your lease contract, if the problem does not
substantially impair the value of your car, or if the problem is caused by abuse, neglect, or unreasonable modification.


9. If a dealer has established an arbitration procedure, the dealer may refuse to refund your purchase price until you first resort
to the procedure. If the dealer does not have an arbitration procedure, you may resort to any remedy provided by law and may
be entitled to your attorney's fees if you prevail.
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10. As an alternative to the arbitration procedure made available through the dealer you may instead choose to submit your
claim to an independent arbitrator, approved by the attorney general. You may have to pay a fee for such an arbitration. Contact
your local consumer office or attorney general's office to find out how to arrange for independent arbitration.


11. If any dealer refuses to honor your rights or you are not satisfied by the informal dispute settlement procedure, complain to
the New York State Attorney General, Executive Office, Capitol, Albany, N.Y. 12224.


2. A dealer shall have up to thirty days from the date of notice by the consumer that the arbitrator's decision has been accepted to
comply with the terms of such decision. Provided, however, that nothing contained in this subdivision shall impose any liability
on a dealer where a delay beyond the thirty day period is attributable to a consumer who has requested a particular replacement
vehicle or otherwise made compliance impossible within said period.


3. Upon the payment of a prescribed filing fee, a consumer shall have the option of submitting any dispute arising under this
section to an alternate arbitration mechanism established pursuant to regulations promulgated hereunder by the attorney general.
Upon application of the consumer and payment of the filing fee, the dealer shall submit to such alternate arbitration.


Such alternate arbitration shall be conducted by a professional arbitrator or arbitration firm appointed by and under regulations
established by the attorney general. Such mechanism shall ensure the personal objectivity of its arbitrators and the right of
each party to present its case, to be in attendance during any presentation made by the other party and to rebut or refute such
presentation. In all other respects, such alternate arbitration mechanism shall be governed by article seventy-five of the civil
practice law and rules.


The notice required by paragraph one of this subdivision, entitled Used Car Lemon Law Bill of Rights, shall be provided to
arbitrators and consumers who seek arbitration under this subdivision.


A dealer shall have thirty days from the date of mailing of a copy of the arbitrator's decision to such dealer to comply with
the terms of such decision. Failure to comply within the thirty day period shall entitle the consumer to recover, in addition to
any other recovery to which he may be entitled, a fee of twenty-five dollars for each business day beyond thirty days up to
five hundred dollars; provided however, that nothing in this subdivision shall impose any liability on a dealer where a delay
beyond the thirty day period is attributable to a consumer who has requested a particular replacement vehicle or otherwise made
compliance impossible within said period.


The commissioner of motor vehicles or any person deputized by him may deny the application of any person for registration
under section four hundred fifteen of the vehicle and traffic law and suspend or revoke a registration under such section or refuse
to issue a renewal thereof if he or such deputy determines that such applicant or registrant or any officer, director, stockholder,
or partner, or any other person directly or indirectly interested in the business has deliberately failed to pay an arbitration award,
which has not been stayed or appealed, rendered in an arbitration proceeding pursuant to this paragraph for sixty days after the
date of mailing of a copy of the award to the registrant. Any action taken by the commissioner of motor vehicles pursuant to
this paragraph shall be governed by the procedures set forth in subdivision nine of section four hundred fifteen of the vehicle
and traffic law.


4. In no event shall a consumer who has resorted to an informal dispute settlement procedure be precluded from seeking the
rights or remedies available by law.
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5. In an action brought to enforce the provisions of this article, the court may award reasonable attorney's fees to a prevailing
plaintiff or to a consumer who prevails in any judicial action or proceeding arising out of an arbitration proceeding held pursuant
to paragraph three of this subdivision. In the event a prevailing plaintiff is required to retain the services of an attorney to enforce
collection of an award granted pursuant to this section, the court may assess against the dealer reasonable attorney's fees for
services rendered to enforce collection of said award.


6. Any action brought pursuant to this article shall be commenced within four years of the date of original delivery of the used
motor vehicle to the consumer.


g. Notice of consumer rights. At the time of purchase or lease of a used motor vehicle from a dealer in this state, the dealer
shall provide to the consumer a notice, printed in not less than eight point bold face type, entitled “Used Car Lemon Law Bill
of Rights”. The text of such notice shall be identical with the notice required by paragraph one of subdivision f of this section.


Credits
(Added L.1984, c. 645, § 1. Amended L.1985, c. 450, § 1; L.1985, c. 794, §§ 1 to 3; L.1986, c. 321, §§ 1, 2; L.1989, c. 444,
§ 1; L.1989, c. 609, § 1; L.1990, c. 487, § 2; L.1990, c. 530, §§ 2, 3; L.1990, c. 857, § 1; L.1994, c. 1, § 40; L.1994, c. 147, §
2; L.1994, c. 147, § 2-a, as added by L.1994, c. 469, § 1. Amended L.1994, c. 692, § 1; L.1997, c. 323, § 1, eff. Oct. 28, 1997;
L.2003, c. 485, § 2, eff. Sept. 1, 2004; L.2011, c. 62, pt. A, § 104, eff. Oct. 3, 2011.)


Notes of Decisions (45)


McKinney's General Business Law § 198-b, NY GEN BUS § 198-b
Current through L.2022, chapters 1 to 841. Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB93DBBBB34-D5457399AC1-1157D714106)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB93DBBBB34-D5457399AC1-1157D714106)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDFE03687A0-264821814B1-F7F7F8264FE)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I870F006CE6-E5426FAFE11-789AC175BD6)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I527F89BBF8-BA4EC4B859B-83A76342701)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I008B19F144-9A40C4B37F6-335E17DA6DF)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I79468AFA32-3F4B3BB4EB5-3ECE6BAF322)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB611723ACD-B7424C96250-F0CCBE74A29)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB611723ACD-B7424C96250-F0CCBE74A29)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB611723ACD-B7424C96250-F0CCBE74A29)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I93C9FE7100-82482981BCA-E60F8D559DB)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDA4CE9B0D7-3B4FF2A5876-FA80DA50C31)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9410B05EE2-E247618CCC9-2F75462B175)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I1D6CA1A0E5-4D11D78CC8D-24ABDE09EA9)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5AAC4FE06F-4A11E0BFD99-BF7D5D9A5A3)&originatingDoc=N9EBB45B0DFB611E0A675F75F3496B2F1&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 

https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N9EBB45B0DFB611E0A675F75F3496B2F1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Category) 



		Return to brief (Ctrl+W)

		NY GEN BUS § 198-b






Nunez v. FCA US LLC, 61 Cal.App.5th 385 (2021)
275 Cal.Rptr.3d 618, 21 Cal. Daily Op. Serv. 1937, 2021 Daily Journal D.A.R. 1945


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


61 Cal.App.5th 385
Court of Appeal, Second District, Division 8, California.


Anabell Ruiz NUNEZ, Plaintiff and Appellant,
v.


FCA US LLC, Defendant and Appellant.
Anabell Ruiz Nunez, Plaintiff and Respondent,


v.
FCA US LLC, Defendant and Appellant.


B297453, B299208
|


Filed 2/26/2021


Synopsis
Background: Used-car buyer brought a lemon law claim under the Song-Beverly Act against car
manufacturer alleging failure to promptly replace the car or make restitution, failure to commence
repair within a reasonable time and to complete repairs within 30 days, and breach of the implied
warranty of merchantability. The Superior Court, Los Angeles County, No. BC644827, Daniel
S. Murphy, J., granted manufacturer's motion for non-suit on buyer's breach of implied warranty
claim and, on jury's verdict, entered judgment in favor of buyer in the amount of $45,378, plus
costs and attorney fees. Parties appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] special jury instruction which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly expanded
the tolling or continuation of the warranty period;


[2] trial court's erroneous instruction was prejudicial to manufacturer; and


[3] manufacturer was not liable for buyer's implied warranty claim under the Song-Beverly Act.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Motion for Non-Suit; Motion for Attorney's Fees; Motion for
New Trial; Motion for Judgment Notwithstanding the Verdict (JNOV).
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West Headnotes (11)


[1] Appeal and Error References to Record
Car manufacturer failed to adequately comply with appellate rules for citation to the record
in its statement of the case appealing trial court's alleged instructional error in used-car
buyer's lemon law case, under the Song-Beverly Act, where manufacturer cited to large
swathes of reporter's transcript rather than to specific pages, improperly included reporter's
transcript in its appendix, and omitted various required documents, including the judgment
and certain opposition briefs and trial exhibits.


[2] Appeal and Error Evidence and Trial
Car manufacturer's claim that trial court gave legally incorrect special jury instruction
in used-car buyer's case alleging violations of the Song-Beverly Act, was not deemed
forfeited on appeal, even though manufacturer violated appellate rules for citation to the
record by, among other errors, citing to large swathes of reporter's transcript rather than to
specific pages; manufacturer did not seek reversal based on sufficiency of the evidence,
but rather presented a single issue, namely, instructional error, and the citation errors had
not prevented or unduly complicated appellate review of that claim.


[3] Sales Duration of Warranty
The general rule is that an express warranty does not cover car repairs made after the
applicable time or mileage periods have elapsed.


1 Case that cites this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, a manufacturer's express
warranty period is tolled or extended under only three circumstances: (1) the car is in the
shop for warranty repairs, (2) there are delays in warranty repairs beyond the control of the
buyer, and (3) upon notice from the buyer, given within 60 days of completion of warranty
repairs, that those repairs did not solve the problem; and the manufacturer must buy back
or replace the car if repeated warranty repairs have not fixed the defect. Cal. Civ. Code
§§ 1793.2, 1795.6.
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[5] Antitrust and Trade Regulation Instructions
Special jury instruction in car buyer's used-case alleging a lemon law claim under the
Song-Beverly Act, which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly
expanded the tolling or continuation of the warranty period and allowed jury to conclude
that the warranty did not expire until years after its stated expiration; the notice language
required by section governing language of express warranties by manufacturers described
the rights conferred by other sections of the statute, including the section on tolling or
continuation of the warranty period, but it did not expand those rights or create new rights.
Cal. Civ. Code §§ 1793.1(a)(2), 1795.6; CACI No. 3231.


1 Case that cites this headnote


[6] Appeal and Error Relation Between Error and Final Outcome or Result
Trial court's erroneous instruction, which instructed jurors that if a defect existed within
the warranty period, the warranty would not have expired until the defect had been fixed,
thereby improperly extending the warranty period, was prejudicial to manufacturer in
used-car buyer's case alleging a lemon law claim under the Song-Beverly Act; buyer's
counsel told jury it was the most important instruction, the instruction improperly allowed
jury to conclude the warranty did not expire until years after its stated expiration, without
considering the statutory conditions for extending the warranty, and it was reasonably
probable that, if instructed correctly, jury would have reached a different verdict. Cal. Civ.
Code §§ 1793.1, 1795.6, 1795.6(a)(1); CACI No. 3231.


1 Case that cites this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Act is manifestly a remedial measure, intended for the protection of
the consumer; it should be given a construction calculated to bring its benefits into action.
Cal. Civ. Code § 1795.6.


[8] Antitrust and Trade Regulation Persons liable
Car manufacturer was not liable for used-car buyer's lemon law claim, under the Song-
Beverly Act, alleging a breach of the implied warranty of merchantability, despite buyer's
contention that manufacturer paid dealer for “new vehicle prep” with zero miles on the
odometer, and the car had 56 miles when first buyer bought it new, where there was no
evidence that manufacturer played any role in the sale of the used car to buyer, and it was
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common for a new car to be test-driven by potential buyers who did not buy the car. Cal.
Civ. Code § 1795.5.


3 Cases that cite this headnote


[9] Trial Hearing and determination of motion
A trial court may not grant a defendant's motion for nonsuit if plaintiff's evidence would
support a jury verdict in plaintiff's favor.


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, only distributors or sellers
of used goods, not manufacturers of new goods, have implied warranty obligations in the
sale of used goods. Cal. Civ. Code § 1795.5.


5 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, implied warranty
obligations attach to a manufacturer where the manufacturer sells goods directly to the
public, taking on the role of a retailer. Cal. Civ. Code § 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 335
[Tolling of Warranty Period.]


4 Cases that cite this headnote


**620  APPEALS from a judgment and orders of the Superior Court of Los Angeles County.
Daniel S. Murphy, Judge. Judgment and postjudgment order reversed and remanded; nonsuit order
affirmed. (Los Angeles County Super. Ct. No. BC644827)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Hallen D. Rosner, Michelle A. Cook, San Diego; Strategic Legal
Practices and Payam Shahian, Los Angeles, for Plaintiff and Appellant in No. B297453 and for
Plaintiff and Respondent in No. B299208.
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Gates, Gonter, Guy, Proudfoot & Muench, Matthew M. Proudfoot; Horvitz & Levy, Lisa Perrochet,
John A. Taylor, Jr., and Peder K. Batalden, Burbank, for Defendant and Appellant.


GRIMES, J.


*389  SUMMARY


In a “lemon law” case involving a used car, the court gave the jury a special instruction, at the
request of plaintiff and over defendant's objection, that if a defect existed within the warranty
period, the warranty would not expire until the defect had been fixed. That instruction misstated
the law and conflicted with another instruction given to the jury, **621  CACI No. 3231, which
correctly explains the continuation of warranties during repairs. The court erred in giving the
special instruction, and the error was prejudicial. We reverse the judgment and remand for further
proceedings.


We affirm the trial court's order granting a nonsuit on plaintiff's cause of action for breach of
implied warranty. Defendant was the manufacturer of the car, not a distributor or dealer who sold
the used car to plaintiff. Under the lemon law, only distributors and retail sellers, not manufacturers,
are liable for breach of implied warranties in the sale of a used car where, as here, the manufacturer
did not offer the used car for sale to the public.


Reversal of the judgment likewise requires reversal of the attorney fee award to plaintiff.


FACTS


On October 30, 2013, plaintiff Anabell Ruiz Nunez bought a used 2011 Jeep Patriot. The previous
owner bought it as a new car on December 31, 2010. Defendant FCA US LLC (formerly known as
Chrysler) manufactured the car and provided an express warranty for three years or 36,000 miles.
*390  Absent tolling of the warranty period, the three years expired on December 31, 2013, a few
months after plaintiff bought the car.


More than two and a half years after plaintiff bought the car, on June 20, 2016, plaintiff had the car
towed to the dealer for repairs after a harrowing incident on the freeway. The car started shaking
and suddenly lost power, dropping from 65 to 10 miles an hour. (This is known as “safe mode”
or “limp-in mode.”) The car's mileage was then 51,465. The dealer replaced the throttle body and
performed related programming and a road test.
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The first owner of the car had brought the car to the dealer two years nine months earlier
(September 25, 2013, at 21,774 miles), because the throttle warning light was on and “no power
felt.” The dealer replaced the throttle body on that occasion, too.


The 2013 throttle body replacement for the first owner had fixed the problem for the next 33
months. But about four months after the June 2016 throttle body replacement, on October 17,
2016, the same thing happened again. The dealer again replaced the throttle body and returned the
car to plaintiff the next day. Two days later, on October 20, 2016, the same thing happened yet
again. At this point, the dealer had replaced the throttle body once for the first owner and twice
for plaintiff. This time, the dealer replaced the throttle body connector.


A few days later, on October 26, 2016, plaintiff telephoned Chrysler, at its “buyback” number, to
request a buyback of her car. Chrysler did not agree to a buyback. Plaintiff filed this lawsuit on
December 23, 2016.


A few months later, on March 28, 2017, the same problem occurred yet again. The dealer again
replaced the throttle body connector. That was the last time plaintiff experienced the limp-in mode
problem.


In her complaint, plaintiff alleged several causes of action under the Song-Beverly Consumer
Warranty Act (Song-Beverly Act), popularly known as the lemon law. (Civ. Code, § 1790 et seq.)
(All unspecified statutory citations are to the Civil Code.) The complaint alleged defendant failed
to promptly replace the car or make restitution (§ 1793.2, subd. (d)(2)); failed to commence repair
within a reasonable time and to complete repairs within 30 days (§ 1793.2, subd. (b)); and breach
of the implied warranty of merchantability (§§ 1791.1, 1794).


**622  Plaintiff alleged, among other things, the car “contained or developed ... defects related
to the throttle body” during the warranty period, and defendant was unable to repair the car to
conform to the express warranties after a *391  reasonable number of attempts but refused to
replace it or make restitution. Plaintiff sought damages, civil penalties of twice the actual damages
for willful violations, and attorney fees.


Plaintiff's theory of the case was (and is) that the source of the car's problem was an electrical
component—the throttle body connector that defendant replaced on October 20, 2016, and again
on March 28, 2017, and this defect existed (but was not diagnosed and fixed) when the first owner
brought the car in for warranty repairs on September 25, 2013, during the express warranty period.


At the close of plaintiff's case-in-chief, defendant moved for nonsuit on all causes of action. The
court granted the motion as to plaintiff's claim for breach of implied warranty, finding that implied
warranty obligations apply to distributors and sellers of used vehicles, not to manufacturers.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Nunez v. FCA US LLC, 61 Cal.App.5th 385 (2021)
275 Cal.Rptr.3d 618, 21 Cal. Daily Op. Serv. 1937, 2021 Daily Journal D.A.R. 1945


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


The trial court gave the jury two instructions relating to the continuation of defendant's express
warranty during repairs. The court instructed with CACI No. 3231, as follows: “Regardless of what
the warranty says, if a defect exists within the warranty period and the 2011 Jeep Patriot has been
returned for repairs, the warranty will not expire until the defect has been fixed. [Plaintiff] must
have notified [defendant] of the failure of the repairs within 60 days after they were completed.
The warranty period will also be extended for the amount of time that the warranty repairs have
not been performed because of delays caused by circumstances beyond the control of [plaintiff].”
The CACI No. 3231 Directions for Use explain: “Give this instruction if it might appear to the jury
from the language of an express or implied warranty that the warranty should have expired during
the course of repairs. By statute, the warranty cannot expire until the problem has been resolved as
long as the defendant had notice that the defect had not been repaired. (Civ. Code, § 1795.6(b).)”


Over defendant's objections, the court also gave a special instruction requested by plaintiff: “If
a defect exists within the warranty period, the warranty will not expire until the defect has been
fixed.” (We will refer to this as plaintiff's special instruction.)


The jury returned unanimous special verdicts in favor of plaintiff. The jury found the car had a
defect covered by the warranty that substantially impaired its use, value or safety; defendant failed
to repair it after a reasonable number of opportunities; and defendant failed to replace or repurchase
the vehicle. Plaintiff's damages were $15,126.33. The jury found defendant's failure to repurchase
or replace the car was willful, and imposed a penalty of two times the damages. The jury also
found defendant failed to begin repairs within a *392  reasonable time, and failed to complete
repairs within 30 days, and found the violation was willful. The jury awarded the same amounts
in damages and penalties.


The court entered judgment for plaintiff in the amount of $45,378.99, plus costs and attorney fees,
on February 11, 2019. Defendant filed motions for judgment notwithstanding the verdict and for
a new trial. These were denied.


Defendant filed a timely notice of appeal from the judgment and the orders denying a new trial
and JNOV. Plaintiff filed a cross-appeal from the judgment and all preceding orders.


**623  Plaintiff filed a motion for attorney fees, costs and expenses totaling $383,758.02. The
court awarded $179,510 in attorney fees to three law firms, plus $31,888.49 in costs. Defendant
filed a timely appeal from the court's order.


We ordered the appeals consolidated for purposes of oral argument and decision.
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DISCUSSION


1. Defendant's Appeal
[1]  [2] Preliminarily, we address plaintiff's contention we should find defendant forfeited its legal
arguments for failure to comply with appellate rules for citation to the record in its statement of
the case. (See, e.g., Duarte v. Chino Community Hospital (1999) 72 Cal.App.4th 849, 856, 85
Cal.Rptr.2d 521 [“If a party fails to support an argument with the necessary citations to the record,
that portion of the brief may be stricken and the argument deemed to have been waived.”].) Here,
defendant cited to large swathes of the reporter's transcript rather than to specific pages. Defendant
also improperly included the reporter's transcript in its appendix and omitted various required
documents, including the judgment and certain opposition briefs and trial exhibits. This prompted
plaintiff to file her own respondent's appendix.


We certainly do not condone defendant's rule violations, but in this case, we do not believe
forfeiture of legal arguments is necessary or appropriate. Contrary to plaintiff's assertions,
defendant does not seek reversal based on sufficiency of the evidence. Defendant has presented a
single issue—instructional error. The errors in record citation and document omissions have not
prevented or unduly complicated our appellate review of that claim. Consequently, we will not
deem any arguments forfeited, and turn to the merits of defendant's claim.


*393  a. Express warranties and tolling
[3] “The general rule is that an express warranty ‘does not cover repairs made after the applicable
time or mileage periods have elapsed.’ ” (Daugherty v. American Honda Motor Co., Inc. (2006)
144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty).) In Daugherty, a class action alleging
breach of express warranty and violation of consumer protection laws, the court rejected the
plaintiffs’ claim that the warranty “covers any defect that ‘exists’ during the warranty period, no
matter when or whether a malfunction occurs.” (Id. at p. 832, 51 Cal.Rptr.3d 118; ibid. [“as a
matter of law, in giving its promise to repair or replace any part that was defective in material
or workmanship and stating the car was covered for three years or 36,000 miles, [the defendant]
‘did not agree, and plaintiffs did not understand it to agree, to repair latent defects that lead to a
malfunction after the term of the warranty’ ”].)


The Song-Beverly Act specifies the duties of a manufacturer making an express warranty (§
1793.2) and governs tolling of the warranty period (§ 1795.6), specifying exactly when and how
the warranty period is tolled or extended. (The relevant text appears in full in the next footnote.) 1


1 “(a) [¶] (1) Except as provided in paragraph (2) [governing hearing aids] warranty period
relating to an implied or express warranty accompanying a sale ... shall automatically
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be tolled for the period from the date upon which the buyer either (1) delivers
nonconforming goods to the manufacturer or seller for warranty repairs or service
or (2), pursuant to subdivision (c) of Section 1793.2 or Section 1793.22, notifies the
manufacturer or seller of the nonconformity of the goods up to, and including, the date
upon which (1) the repaired or serviced goods are delivered to the buyer, (2) the buyer is
notified the goods are repaired or serviced and are available for the buyer's possession
or (3) the buyer is notified that repairs or service is completed, if repairs or service is
made at the buyer's residence. [¶] ... [¶] (b) Notwithstanding the date or conditions set
for the expiration of the warranty period, such warranty period shall not be deemed
expired if either or both of the following situations occur: (1) after the buyer has
satisfied the requirements of subdivision (a), the warranty repairs or service has not been
performed due to delays caused by circumstances beyond the control of the buyer or (2) the
warranty repairs or service performed upon the nonconforming goods did not remedy
the nonconformity for which such repairs or service was performed and the buyer
notified the manufacturer or seller of this failure within 60 days after the repairs or
service was completed. When the warranty repairs or service has been performed so as to
remedy the nonconformity, the warranty period shall expire in accordance with its terms,
including any extension to the warranty period for warranty repairs or service.” (§ 1795.6,
subds. (a) & (b), boldface added.)


**624  First, the warranty period is automatically tolled from the date on which a buyer delivers
the car to the manufacturer or seller for warranty repairs, until the date on which the buyer is
notified the car is repaired and available for the buyer's possession. (§ 1795.6, subd. (a)(1).)


Second, the warranty period shall not be deemed expired if the warranty repairs have not been
performed due to delays beyond the control of the buyer. (§ 1795.6, subd. (b).)


*394  Third, the warranty period shall not be deemed expired if the warranty repairs did not fix
the defect for which the repairs were performed, and the buyer notified the manufacturer or seller
of this failure within 60 days after the repairs were completed. (§ 1795.6, subd. (b).)


[4] In sum, the warranty period is tolled or extended under only three circumstances: (1) the car
is in the shop for warranty repairs (§ 1795.6, subd. (a)(1)), (2) there are delays in warranty repairs
beyond the control of the buyer, and (3) upon notice from the buyer, given within 60 days of
completion of warranty repairs, that those repairs did not solve the problem (§ 1795.6, subd. (b)).
The statute provides no other circumstances under which the warranty is tolled or extended.


Section 1793.1 of the statute governs, among other matters, the form of express warranties (e.g.,
“simple and readily understood language”), and the information a manufacturer or retailer must
give to consumers when they bring a product for warranty repairs or service, about their warranty
rights and remedies. Section 1793.1, subdivision (a)(2) (§ 1793.1(a)(2)) requires specific language
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on all work orders or repair invoices for warranty repairs. The notice tells the buyer the three
circumstances recited above under which the warranty period will be extended (§ 1795.6), and of
a fourth right to replacement or refund if the defect has not been fixed after a reasonable number
of attempts (§ 1793.2). We recite below each of these four rights that must appear on the face of
every work order or repair invoice:


First, “The warranty period will be extended for the number of whole days that the product has
been out of the buyer's hands for warranty repairs.” (§ 1793.1(a)(2).) This means the number of
days a car is in the shop for repairs during the warranty period are added to the warranty period.
(§ 1795.6, subd. (a)(1).)


Second, “If a defect exists within the warranty period, the warranty will not expire until the defect
has been fixed.” (§ 1793.1(a)(2).) This means if the car is in the shop for repairs during the warranty
period, the dealer has to complete the repairs before returning the car to the owner, even if the
warranty period expired while the car was in the shop. (§ 1795.6, subd. (a)(1).)


**625  Third, “The warranty period will also be extended if the warranty repairs have not been
performed due to delays caused by circumstances beyond the control of the buyer, or if the warranty
repairs did not remedy the defect and the buyer notifies the manufacturer or seller of the failure
of the repairs within 60 days after they were completed.” (§ 1793.1(a)(2).) This means if *395
the car is in the shop for repairs during the warranty period but there are delays not caused by
the buyer, such as when the dealer is waiting for delivery of parts, the dealer has to complete the
repairs, even if the warranty period expired while the car was in the shop. And, if the repairs did not
fix the problem, and if the buyer reports the failure within 60 days after the repairs are completed,
the dealer must make further repairs under warranty, even if the warranty period has expired. (§
1795.6, subd. (b).)


Fourth, “If, after a reasonable number of attempts, the defect has not been fixed, the buyer may
return this product for a replacement or a refund subject, in either case, to deduction of a reasonable
charge for usage. This time extension does not affect the protections or remedies the buyer has
under other laws.” (§ 1793.1(a)(2).) This means that the manufacturer must buy back or replace
the car if repeated warranty repairs have not fixed the defect. (§ 1793.2.)


b. Contentions and conclusions
[5] The statutory requisites for tolling the warranty, as just described, are embodied in CACI No.
3231 (quoted, as it was given by the trial court, ante at p. 622). But the trial court also instructed
the jury with plaintiff's special instruction, that “[i]f a defect exists within the warranty period,
the warranty will not expire until the defect has been fixed.” This is a sentence plucked from the
notice to buyers quoted just above that section 1793.1(a)(2) requires on every repair invoice.
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When read in context with the rest of the required notice, the sentence notifies the buyer the
warranty period is extended while the product is in the shop for warranty repairs and until those
repairs are completed, even if the stated period of the warranty would otherwise expire during that
time. Taken out of context and standing entirely alone, the language suggests a far more expansive
meaning. The notice language required by section 1793.1(a)(2) describes the rights conferred by
other sections of the statute, including section 1795.6 on tolling or continuation of the warranty
period. Section 1793.1(a)(2) does not expand those rights or create new rights.


Well-established rules of statutory construction do not allow us to read a statutory provision
in isolation, and a jury instruction cannot stand when it is based on an erroneous construction
of statutory language. We cannot imagine the Legislature would, in a provision prescribing the
language for notice to consumers, extend warranties beyond the terms of a statutory provision (§
1795.6) that is specifically directed to that point. Nor does any other construction of the notice
provision comport with the law of express warranty. (See Daugherty, supra, 144 Cal.App.4th at p.
832, 51 Cal.Rptr.3d 118 [express warranty *396  did not “cover[ ] any defect that ‘exists’ during
the warranty period, no matter when or whether a malfunction occurs”].)


The only authorities discussing the section 1793.1(a)(2) sentence at issue are federal cases that
align with our analysis. (See, e.g., Yi v. BMW of North America, LLC (C.D.Cal. May 24, 2018,
No. 2:17-cv-06467-SVW) 2018 WL 3359016, pp. *8–*9, 2018 U.S.Dist.Lexis 171313, pp. *25–
*29 **626  [rejecting, under several canons of statutory construction, the plaintiff's claim that the
sentence in section 1793.1(a)(2) tolled the expiration of the express warranty]; see also Schick
v. BMW of North America, LLC (C.D.Cal. Sept. 27, 2018, No. 5:17-cv-02512-VAP-KKx) 2018
WL 6017023, p. *6, 2018 U.S.Dist.Lexis 223690, p. *15 [purpose of section 1793.1 “is to
ensure that manufacturers and retailers set forth their warranties in ‘simple and readily understood
language,’ [§ 1793.1(a)(1)], and it does not create the bounds of express warranties”]; Koeper v.
BMW of North America, LLC (C.D.Cal. Sept. 14, 2018, No. LACV 17-6154-VAP (JPRx)) 2018
WL 6016914, p. *2, 2018 U.S.Dist.Lexis 226156, p. *6 [noting that the plaintiff “has taken §
1793.1(a)(2) out of context,” and “to read this provision in the manner Plaintiff urges would render
moot the other provision of the statute pertaining to the tolling of express warranties” (citing Yi)].)


There is no support in the law for instructing the jury that if a defect exists within the warranty
period, the warranty continues in perpetuity until the defect has been diagnosed and fixed. It was
error to give the special instruction, an incomplete and misleading statement that does not comport
with the law of express warranty or with the lemon law provision on tolling. The proper instruction
was CACI No. 3231.


Plaintiff makes several other arguments, all similarly misguided. One is that defendant treated the
warranty as extended by paying all the dealer's claims for warranty reimbursement for the repairs
performed outside the warranty period. Plaintiff cites no legal authority for the proposition, in
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essence, that a manufacturer may be estopped from relying on the terms of an express warranty,
simply because its dealer mislabeled the repairs as under “warranty” and the manufacturer paid
the dealer's warranty claims. Nor did plaintiff request a jury instruction that the stated term of an
express warranty could be extended in this fashion.


[6] Another contention is that any error in the instructions was invited by defendant, who
“advocated for an instruction based on the vaguely worded CACI 3231.” Defendant requested,
and the court instructed the jury with CACI No. 3231, which correctly states the law. There was
no error in giving CACI No. 3231. The error was in giving plaintiff's special instruction, to which
defendant objected. There was no “invited error” by defendant.


*397  Still another unavailing argument is that the special instruction did not conflict with CACI
No. 3231. That is wrong, because the special instruction did not tell the jury that plaintiff must
prove an owner gave notice within 60 days that repairs performed during the warranty period did
not remedy the defect, as section 1795.6 plainly does.


Plaintiff insists that notice is only required to toll an express warranty “where the defect has
been ‘fixed’ and the completed ‘repair’ fails”—and not where the defendant “replaced the wrong
part” and thus “left a defect unrepaired.” Under plaintiff's theory, the warranty would never
expire unless a repair performed under warranty forever foreclosed the possibility of a recurring
malfunction, whether the malfunction was caused by a new problem or by a latent condition that
was not diagnosed when the in-warranty repair seemed to have fixed the problem. This ignores the
requirement that the owner give notice within 60 days that an in-warranty repair did not resolve
a malfunction.


Here, the September 2013 repair for the previous owner did resolve the malfunction that caused her
to seek warranty repairs, and accordingly no notice to the contrary **627  was given. Defendant's
repair of the limp-in mode problem in 2013 by replacing the throttle body resolved the problem for
two and a half years after the expiration of the stated term of the warranty. The defect in the wiring
connector was not diagnosed until years after the warranty expired. Daugherty tells us that a latent
defect does not extend the term of an express warranty. (Daugherty, supra, 144 Cal.App.4th at
p. 832, 51 Cal.Rptr.3d 118 [manufacturer who gave a three-year or 36,000-mile warranty did not
agree “ ‘to repair latent defects that lead to a malfunction after the term of the warranty’ ”].)


[7] In the end, plaintiff's contentions consistently reduce themselves to the proposition that we
should interpret the statute in a way that protects the interests of consumers, in accordance with its
purpose. Of course, we know the Song-Beverly Act “ ‘is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action.’ ” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d
682, 953 P.2d 858.) But that does not mean we may disregard “ ‘ “the actual words of the statute,”
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’ ” or fail to give them “ ‘ “a plain and commonsense meaning.” ’ ” (Ibid.) Here, that meaning is
clear: section 1795.6 governs tolling of the warranty period, section 1793.1(a)(2) does not expand
the circumstances under which the warranty period may be tolled, and CACI No. 3231 explains
the conditions prescribed by section 1795.6 that continue an express warranty during repairs.


The error in giving the special instruction was prejudicial. Plaintiff's counsel told the jury it was the
most important instruction the judge gave, and *398  the jury should find the warranty continued
from the first throttle body repair through the last throttle body connector repair. The special
instruction improperly allowed the jury to conclude the warranty did not expire until years after
its stated expiration, without considering the statutory conditions for extending the warranty that
are prescribed in section 1795.6. It is reasonably probable that, if the jury had been instructed only
with CACI No. 3231, it would have reached a different verdict.


2. Plaintiff's Cross-appeal
[8] Plaintiff asks the court, in the event of a reversal of the judgment, to reverse the trial court's
order granting a nonsuit on plaintiff's implied warranty claim. We conclude the trial court's order
was correct.


[9] “The rule is that a trial court may not grant a defendant's motion for nonsuit if plaintiff's
evidence would support a jury verdict in plaintiff's favor.” (Campbell v. General Motors Corp.
(1982) 32 Cal.3d 112, 117–118, 184 Cal.Rptr. 891, 649 P.2d 224.) In this case, plaintiff's implied
warranty claim fails as a matter of law, because in the sale of used consumer goods, liability for
breach of implied warranty lies with distributors and retailers, not the manufacturer, where there
is no evidence the manufacturer played any role in the sale of the used car to plaintiff.


We begin with a few definitions.


A manufacturer is an entity “that manufactures, assembles, or produces consumer goods.” (§ 1791,
subd. (j).)


A distributor is an entity “that stands between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.” (§ 1791, subd. (e).)


A seller or retailer is an entity “that engages in the business of selling or leasing consumer goods
to retail buyers.” (§ 1791, subd. (l).)


**628  Section 1791, subdivision (a) defines “consumer goods” as “any new product” that meets
specified conditions.
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Section 1791.1 defines implied warranties (§ 1791.1, subds. (a) & (b)), and states implied
warranties for new consumer goods (id., subd. (c)) are coextensive with an express warranty, but
in no event last less than 60 days or more than one year following the sale of the new product.
(We deny defendant's request for judicial notice of a letter among the legislative history of section
1791.1 as it is irrelevant to our analysis.)


*399  Section 1795.5 governs the obligations “of a distributor or retail seller of used consumer
goods” in a sale in which an express warranty is given. These obligations, with stated exceptions,
are “the same as that imposed on manufacturers” under the Song-Beverly Act. (§ 1795.5.) One
of the exceptions, for example, is the implied warranty for a used product is coextensive with an
express warranty but lasts not less than 30 days and not more than three months after the sale of
the used product. (Id., subd. (c).)


[10] It is evident from these provisions that only distributors or sellers of used goods—not
manufacturers of new goods—have implied warranty obligations in the sale of used goods. (See
§ 1795.5.) As one court has put it, the Song-Beverly Act provides similar remedies (to those
available when a manufacturer sells new consumer goods) “in the context of the sale of used
goods, except that the manufacturer is generally off the hook.” (Kiluk v. Mercedes-Benz USA, LLC
(2019) 43 Cal.App.5th 334, 339, 256 Cal.Rptr.3d 484 (Kiluk), citing § 1795.5; see id. at p. 337,
256 Cal.Rptr.3d 484 [Song-Beverly Act “generally binds only distributors and retail sellers in the
sale of used goods”].)


[11] Of course, as Kiluk explains, “the assumption baked into section 1795.5 is that the
manufacturer and the distributor/retailer are distinct entities. Where the manufacturer sells directly
to the public, however, it takes on the role of a retailer.” (Kiluk, supra, 43 Cal.App.5th at p. 340, 256
Cal.Rptr.3d 484.) Kiluk involved a defendant manufacturer that “issu[ed] an express warranty on
the sale of a used vehicle” that “would last for one year from the end of the new car warranty.” (Id.
at p. 337, 256 Cal.Rptr.3d 484.) In Kiluk, the manufacturer “partnered with a dealership to sell
used vehicles directly to the public by offering an express warranty as part of the sales package,”
and by doing so, “stepped into the role of a retailer and was subject to the obligations of a retailer
under section 1795.5.” (Id. at p. 340, 256 Cal.Rptr.3d 484.)


This is not such a case. Here, plaintiff presented no evidence that defendant was “a distributor or
retail seller of used consumer goods” (§ 1795.5), or in any way acted as such.


Plaintiff insists there is evidence that defendant was both the manufacturer and the distributor of
the car. She points to two exhibits in the record. One shows when the new car was sold to the
first owner on December 31, 2010, there were 56 miles on the odometer. The other shows that
when the dealer performed “new vehicle prep” on November 16, 2010, the car had zero miles
on the odometer, and the claim was paid. Plaintiff contends this is evidence defendant “was the
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‘distributor’ of the Vehicle.” We do not see how evidence that defendant paid the dealer for “new
vehicle prep” with zero miles on the odometer, and the car had 56 miles when the first owner
bought it new in 2010, could possibly show that defendant was “a distributor ... of used consumer
goods” under section 1795.5. It is common for a **629  new car to be test-driven by potential
buyers who, for whatever reason, do not buy the car.


*400  Plaintiff then tells us, alternatively, that liability with respect to used goods is the same for
manufacturers, distributors and retail sellers. No authority is cited, and Kiluk tells us otherwise.
(Kiluk, supra, 43 Cal.App.5th at p. 339, 256 Cal.Rptr.3d 484 [“the manufacturer is generally off
the hook”].)


3. Attorney Fees
Because the judgment for plaintiff must be reversed, so too must the order awarding attorney fees
to plaintiff.


DISPOSITION


The judgment and postjudgment order are reversed, the nonsuit order is affirmed, and the cause is
remanded for further proceedings. Defendant shall recover costs of appeal.


WE CONCUR:


BIGELOW, P.J.


STRATTON, J.


All Citations


61 Cal.App.5th 385, 275 Cal.Rptr.3d 618, 21 Cal. Daily Op. Serv. 1937, 2021 Daily Journal D.A.R.
1945
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42 Cal.4th 1142
Supreme Court of California


Carl OLSON et al., Plaintiffs and Appellants,
v.


AUTOMOBILE CLUB OF SOUTHERN CALIFORNIA, Defendant and Appellant.


No. S143999.
|


Feb. 28, 2008.


Synopsis
Background: Members of nonprofit mutual benefit corporation sued corporation, seeking reforms
in corporation's election of its board of directors. The Superior Court, Los Angeles County, No.
BC244326, James R. Dunn, J., entered judgment mandating some of the reforms sought and
awarding members approximately $1.2 million in attorney fees and costs, including expert witness
fees. Members appealed and corporation cross-appealed. The Court of Appeal modified judgment
to exclude award of expert witness fees and affirmed as modified. The Supreme Court granted
review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Moreno, J., held that members were not entitled to expert
witness fees under private attorney general statute; disapproving Beasley v. Wells Fargo Bank, 235
Cal.App.3d 1407, 1 Cal.Rptr.2d 459.


Judgment of the Court of Appeal affirmed.


Opinion, 44 Cal.Rptr.3d 1, superseded.


West Headnotes (7)


[1] Costs, Fees, and Sanctions Substantial benefit
The private attorney general statute, which allows attorney fees to a prevailing party in
an action that results in the enforcement of an important right affecting the public interest
if a significant benefit has been conferred on the general public, is one of many statutory
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exceptions that authorize a trial court to deviate from the generally applicable “American
rule” that each party bears its own costs and attorney fees. West's Ann.Cal.C.C.P. § 1021.5.


34 Cases that cite this headnote


[2] Costs, Fees, and Sanctions Experts
Members of nonprofit mutual benefit corporation, who prevailed in their action seeking
reforms in election of corporation's board of directors, were not entitled to expert witness
fees, in addition to attorney fees, under private attorney general statute; plain language
of statute allowed only recovery of attorney fees, and statute's legislative history did not
indicate intent to authorize award of expert witness fees; disapproving Beasley v. Wells
Fargo Bank, 235 Cal.App.3d 1407, 1 Cal.Rptr.2d 459. West's Ann.Cal.C.C.P. § 1021.5.


See 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment, §§ 129, 225 et seq.; Wegner et
al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2007) ¶ 17:150.78
(CACIVEV Ch. 17-E); Cal. Jur. 3d, Costs, §§ 70, 121 et seq.; Cal. Civil Practice (Thomson/
West 2003) Procedure, § 33:34 et seq.


28 Cases that cite this headnote


[3] Statutes Purpose and intent
When interpreting a statute, the court's fundamental task is to determine the Legislature's
intent so as to effectuate the law's purpose.


19 Cases that cite this headnote


[4] Statutes In general;  factors considered
Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutory interpretation begins with an analysis of the statutory language; if the statute's
text evinces an unmistakable plain meaning, the court need go no further, but if the statute's
language is ambiguous, the court examines additional sources of information to determine
the Legislature's intent in drafting the statute.


16 Cases that cite this headnote


[5] Costs, Fees, and Sanctions Experts
Fees of expert witnesses not ordered by the court are not allowable as costs unless
expressly authorized by law. West's Ann.Cal.C.C.P. § 1033.5(a)(8), (b)(1).
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17 Cases that cite this headnote


[6] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
Rather than interpret a statutory provision based upon an assumption about the
Legislature's intent, courts must analyze a statute's plain language, and may look to the
legislative history underlying a statute's enactment only if the plain language is ambiguous.


18 Cases that cite this headnote


[7] Statutes Legislative silence, inaction, or acquiescence
Legislative inaction may signal acquiescence in judicial interpretation of a statute when
there exists both a well-developed body of law interpreting a statutory provision and
numerous amendments to the statute without altering the interpreted provision.


6 Cases that cite this headnote


Attorneys and Law Firms


***82  Law Office of Thomas K. Bourke, Thomas K. Bourke, Rizwan R. Ramji, Los Angeles;
Law Office of Lorraine L. Loder, Lorraine L. Loder, Los Angeles; Law Office of Richard M. Pearl
and Richard M. Pearl, Berkeley, for Plaintiffs and Appellants.


Brad Seligman, Julia Campins, Edith Matthai, Berkeley; David Blair–Loy; Peter Eliasberg; Alan
Schlosser; Ken Kresse; Luke W. Cole; Linda Kilb; Irma Herrera; Adrienne Bloch, Oakland; Trent
Orr; David Greene; Alan Ramo; Luz Buitrago; Matthew Goldberg, San Francisco; Marci Seville;
Julia R. Wilson; Richard Rothschild, Los Angeles; John O'Toole, Dara Schur, Sacramento; Lisa
Jaskol; Michael Wall; John Affeldt, San Francisco; Kyra Kazantzis; Michael Rawson; and Alice
Bussiere for The Impact Fund, Los Angeles County Bar Association, American Civil Liberties
Union, California Center for Law and the Deaf, Center on Race, Poverty & the Environment,
Communities for Better Environment, Disability Rights Education and Defense Fund, Disability
Rights Legal Center–Civil Rights Litigation Project, Earthjustice, Equal Rights Advocates, First
Amendment Project, Golden Gate University School of Law–Environmental Law and Justice
Clinic, Law Center for Families, Law Foundation of Silicon Valley, Legal Aid Association of
California, Legal Aid Society–Employment Law Center, National Center for Youth Law, Natural
Resources Defense Council, Protection and Advocacy, Inc., Public Advocates, Public Counsel,
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Opinion


MORENO, J.


*1146  **883  Code of Civil Procedure section 1021.5 provides, in pertinent part, that “[u]pon
motion, a court may award attorneys' fees to a successful party ... in any action which has resulted
in the enforcement of an important right affecting the public interest if ... a significant benefit ...
has been conferred on the general public....” We granted review in this matter to decide whether,
under this statute, a prevailing plaintiff who is awarded ***83  attorney fees is also entitled to
recover expert witness fees. In Davis v. KGO–T.V., Inc. (1998) 17 Cal.4th 436, 71 Cal.Rptr.2d 452,
950 P.2d 567 (Davis ), we considered a similar issue, and concluded that Government Code section
12965, former subdivision (b), which then provided for an award of “ ‘reasonable attorney fees
and costs' ” to a prevailing party, did not permit an award of expert witness fees. (Davis, supra, 17
Cal.4th at pp. 438, 446, 71 Cal.Rptr.2d 452, 950 P.2d 567; Gov.Code § 12965, former subd. (b),
as amended by Stats.1992, ch. 912, § 7.1, p. 4276.) Consistent with Davis and the plain language
of the statute, we hold that a prevailing plaintiff is not entitled to an award of expert witness fees
in addition to attorney fees under Code of Civil Procedure section 1021.5.


FACTS


Plaintiffs Carl Olson and Mark Seidenberg sued defendant Automobile Club of Southern
California (Automobile Club), a nonprofit mutual benefit corporation, primarily seeking **884
various reforms to the Automobile Club's procedures for electing its board of directors. Plaintiffs
retained three experts to prove certain aspects of their case in a trial that lasted 24 days and included
almost 1,000 exhibits.
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Plaintiffs prevailed on several of their electoral process claims and obtained a judgment mandating
a number of election reforms. The trial court declared plaintiffs to be the successful parties under
Code of Civil Procedure section 1021.5. 1  The trial court awarded attorney fees and expert witness
fees to plaintiffs based upon their election cause of action, concluding that plaintiffs achieved “an
election reform of significant benefit regarding the ability of the candidates to communicate to
the [Automobile Club's] members and the members to choose among the candidates.” The trial
court also stated that “the Judgment and Statement of Decision, and other aspects of the litigation,
provide some guidance for the future and therefore are likely to have a catalytic effect.” Plaintiffs
were awarded a total of nearly $1.1 million in attorney fees and $90,466.85 in expert witness fees
pursuant to section 1021.5.


1 All further statutory references are to the Code of Civil Procedure, unless otherwise
indicated.


*1147  The Court of Appeal concluded that section 1021.5 did not authorize an award of expert
witness fees, and modified that portion of the trial court's judgment. We granted review to decide
whether, under section 1021.5, a prevailing plaintiff who is awarded attorney fees is also entitled
to an award of expert witness fees.


DISCUSSION


[1]  Section 1021.5 provides, in pertinent part, that “[u]pon motion, a court may award attorneys'
fees to a successful party ... in any action which has resulted in the enforcement of an important
right affecting the public interest if ... a significant benefit ... has been conferred on the general
public....” Section 1021.5 is one of many “statutory exceptions” that authorize a trial court to
deviate from the generally applicable “American rule” that each party bears its own costs and
attorney fees. (Essex Ins. Co. v. Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1257, 45
Cal.Rptr.3d 362, 137 P.3d 192.) In 1975, the United States Supreme Court clarified the limits
of federal judicial discretion to alter the American rule in Alyeska Pipeline Co. v. Wilderness
Society (1975) 421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141, holding that it was the province of
the legislative branch to craft exceptions to the American rule, and courts were not free to shift
such ***84  costs on an ad hoc basis absent express legislative authorization. (Id. at pp. 269–
270, 95 S.Ct. 1612.) Though this court and the California Legislature are certainly not bound by
federal authority, the Legislature's 1977 enactment of section 1021.5—expressly authorizing an
“award [of] attorneys' fees” to a prevailing party in a private attorney general action resulting in
substantial public benefit (§ 1021.5, added by Stats.1977, ch. 1197, § 1, p. 3979)—appeared to
be “in significant measure ... an explicit reaction to the United States Supreme Court's Alyeska
decision.” (Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 934, 154
Cal.Rptr. 503, 593 P.2d 200 (Woodland Hills ).)
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[2]  [3]  [4]  Plaintiffs contend that section 1021.5 authorizes an award of both attorney fees and
expert witness fees. “ ‘As in any case involving statutory interpretation, our fundamental task is to
determine the Legislature's intent so as to effectuate the law's purpose.’ (People v. Murphy (2001)
25 Cal.4th 136, 142[, 105 Cal.Rptr.2d 387, 19 P.3d 1129].)” (People v. Cole (2006) 38 Cal.4th
964, 974, 44 Cal.Rptr.3d 261, 135 P.3d 669.) Statutory interpretation begins with an analysis of
the statutory language. (Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 503, 507, 66
Cal.Rptr.3d 52, 167 P.3d 666.) “If the statute's text evinces an unmistakable plain meaning, we
need go no further.” (Id. at p. 508, 66 Cal.Rptr.3d 52, 167 P.3d 666.) If the statute's language is
ambiguous, we examine additional sources of information to determine the Legislature's intent in
drafting the statute. (Ibid.; People v. Cole, supra, 38 Cal.4th at p. 975, 44 Cal.Rptr.3d 261, 135 P.3d
669.) Here, neither the *1148  language nor the legislative history of section 1021.5 demonstrates
that the statute permits an award of expert witness fees.


**885  The plain language of section 1021.5 authorizes an “award [of] attorneys' fees” to a
prevailing party. The statute is silent with respect to expert witness fees. The Legislature's omission
of expert witness fees from the statutory language is notable in light of the numerous statutes that
expressly include language regarding expert witness fees. 2  The plain language of section 1021.5
does not indicate an intent to authorize an award of expert witness fees. Indeed, expert witness
fees are not typically considered a subset of attorney fees; rather, attorney fees and expert witness
fees are viewed as distinct and independent subsets of the costs of litigation. (See § 1033.5, subds.
(a)(10), (b)(1).)


2 (See Bus. & Prof.Code, §§ 3753.7, 6086.10, subd. (d), 7085.5, subd. (u); Civ.Code, §§ 52.5,
subd. (f), 987, subd. (e)(4), 989, subd. (f)(1), 1739.7, subd. (g), 1745, subd. (d), 3333.5, subd.
(d); Code Civ. Proc. §§ 998, subds. (c)(1), (d), 1021.8, subd. (a), 1038, subd. (b), 1141.21,
subd. (a)(1)(C), 1235.140, subd. (b), 1250.410, subd. (e), 1250.420, subd. (c)(2), 1273.020,
subds. (a), (b), 1273.040, subd. (b), 2034.440, 2034.450, 2034.470, subds. (a), (e), (f), (g);
Corp.Code, §§ 1305, subd. (e), 15679.7, subd. (e), 15911.26, subd. (e), 17606, subd. (e);
Elec.Code, § 14030; Fam.Code, §§ 7557, 7640; Fish & G.Code, § 2125, subd. (c); Food &
Agr.Code, §§ 24012, subd. (c), 55722.5, subd. (f), 56382.5, subd. (f), 56382.8, subd. (g)(11);
Gov.Code, §§ 8670.56.5, subd. (f), 12598, subd. (b), 12965, subd. (b), 12987, subd. (a)(3),
12989.2, subd. (a), 12989.3, subd. (g), 77204, subd. (b); Harb. & Nav.Code, § 294, subd.
(e); Health & Saf.Code, §§ 14955, subd. (f), 19958.6, subd. (e)(1), (3), 25395.84; Ins.Code,
§ 11580.9, subd. (g)(2); Pen.Code, §§ 423.4, subd. (a), 4751, subd. (b); Prob.Code, § 1963,
subd. (c); Pub. Resources Code, §§ 14591.3, 14591.6, subd. (d); Pub. Util.Code, §§ 1801,
1802, subds. (a), (c), (g), (i), 1803; Rev. & Tax.Code, § 30165.1, subd. (p); Sts. & Hy.Code,
§ 730.5.)
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We reached a similar conclusion in Davis, holding that a statute expressly authorizing an award
of attorney fees to a prevailing party did not also authorize an ***85  award of expert witness
fees. (Davis, supra, 17 Cal.4th at p. 446, 71 Cal.Rptr.2d 452, 950 P.2d 567.) In Davis, we
considered whether Government Code section 12965, former subdivision (b), authorized an award
of expert fees under a statutory provision providing that a prevailing party was entitled to receive “
‘reasonable attorney fees and costs.’ ” (Davis, supra, 17 Cal.4th at p. 438, 71 Cal.Rptr.2d 452, 950
P.2d 567; Gov.Code, § 12965, former subd. (b), as amended by Stats.1992, ch. 912, § 7.1, p. 4276.)


[5]  In Davis, we explained that the “ ‘costs' of a civil action consist of the expenses of litigation,
usually excluding attorney fees. Under the common law rule, parties to litigation must bear their
own costs. The right to recover any of such costs is determined entirely by statute.” (Davis,
supra, 17 Cal.4th at p. 439, 71 Cal.Rptr.2d 452, 950 P.2d 567.) As we described in Davis, section
1033.5 is such a statute, describing the manner in which costs may be awarded to a prevailing
party. (Id. at p. 441, 71 Cal.Rptr.2d 452, 950 P.2d 567.) Section 1033.5 describes three types of
costs: (1) subdivision (a) describes items allowable as costs to a prevailing party *1149  under
section 1032; 3  (2) subdivision (b) describes items “not allowable as costs, except when expressly
authorized by law”; and (3) subdivision (c)(4) describes items that “may be allowed or denied in
the court's discretion” if not enumerated in subdivisions (a) and (b). Pursuant to subdivision (a)
(10), attorney fees are allowable as costs if authorized by contract, statute, or law. (§ 1033.5, subd.
(a)(10)(A)-(C).) Pursuant to subdivision (b)(1), fees of expert witnesses not ordered by the court
(see § 1033.5, subd. (a)(8)) are not allowable as costs unless “expressly authorized by law.” (§
1033.5, subd. (b)(1).)


3 Section 1032 defines a prevailing party and explains that, “[e]xcept as otherwise provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” (§ 1032, subds.(a)(4), (b).)


In Davis, following our examination of section 1033.5, subdivision (b)(1) and decisional authority
prior to the passage of that statute, we concluded that “the fees of experts not ordered by the court
were not an item of allowable costs” because such fees were not expressly authorized by law.
(Davis, supra, 17 Cal.4th at p. 442, 71 Cal.Rptr.2d 452, 950 P.2d 567.) We noted that, pursuant
to section 1033.5, if an award of expert witness fees is not expressly authorized, “the trial court's
discretion ... is limited to determining whether any allowable costs were ‘reasonably necessary’
and ‘reasonable in amount’ [citation], **886  and to awarding or denying additional items of costs
that are not mentioned as either allowable or nonallowable in ... section 1033.5.” (Davis, supra,
17 Cal.4th at p. 442, 71 Cal.Rptr.2d 452, 950 P.2d 567.) 4  Because the Legislature had not elected
to expressly authorize an award of expert witness fees in addition to attorney fees and costs under
Government Code section 12965, former subdivision (b), we held that the statute did not authorize
***86  an award of expert witness fees. (Davis, supra, 17 Cal.4th at p. 442, 71 Cal.Rptr.2d 452,
950 P.2d 567.)
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4 Following our decision in Davis, the Legislature amended Government Code section 12965,
subdivision (b) to specifically provide that “the court, in its discretion, may award to the
prevailing party reasonable attorney's fees and costs, including expert witness fees,” thereby
assenting to our holding in Davis that an award of expert witness fees must be expressly
authorized by statute. (Gov.Code, § 12965, subd. (b), as amended by Stats.1998, ch. 931, §
183, eff. Sept. 28, 1998, italics added.) Indeed, it is within the Legislature's prerogative to
conclude that expert witness fees should be awarded to a prevailing party bringing a private
attorney general action. As in Davis, section 1033.5 compels us to conclude that expert
witness fees may not be awarded to a prevailing party under section 1021.5 unless expressly
authorized by statute.


The reasoning in Davis applies here. Section 1021.5 provides that a prevailing party may be
awarded attorney fees, as did Government Code section 12965, former subdivision (b). Section
1033.5, subdivision (b)(1) provides that, unless expressly authorized by law, the fees of experts
not appointed by the court are not allowable as costs. As was the case in Davis with respect to
Government Code section 12965, former subdivision (b), nothing in the plain language of section
1021.5 suggests that the Legislature *1150  intended to authorize an award of expert witness fees
in addition to attorney fees. (Davis, supra, 17 Cal.4th at p. 442, 71 Cal.Rptr.2d 452, 950 P.2d
567.) Indeed, the Legislature has amply demonstrated its ability to expressly authorize an award of
expert witness fees when it so desires. (See fn. 2, ante.) We therefore conclude here, as we did in
Davis with respect to Government Code section 12965, former subdivision (b), that section 1021.5
does not permit an award of expert witness fees to a prevailing party.


Plaintiffs argue that this case is distinguishable from Davis because there existed decisional
authority prior to the enactment of section 1033.5—La Raza Unida v. Volpe (N.D.Cal.1972) 57
F.R.D. 94 (La Raza Unida )—that expressly authorized an award of expert witness fees under
a private attorney general theory. In Davis, we noted that the decisional authority we discussed
in interpreting Government Code section 12965, former subdivision (b), which predated the
enactment of section 1033.5, did not permit an award of expert witness fees. (Davis, supra, 17
Cal.4th at pp. 439–440, 71 Cal.Rptr.2d 452, 950 P.2d 567.) As we noted in Davis, section 1033.5
was intended to restate existing law and codify case law, clarifying and collecting in one location
“ ‘which costs are and which costs are not allowable.’ (Assem. Jud. Com., 3d reading analysis
of Sen. Bill No. 654 (1985–1986 Reg. Sess.) Apr. 17, 1986, p. 1.)” (Davis, supra, 17 Cal.4th at
p. 441, 71 Cal.Rptr.2d 452, 950 P.2d 567; see id. at pp. 444–445, 71 Cal.Rptr.2d 452, 950 P.2d
567.) We stated that “nonallowable items of costs included the fees of experts not ordered by the
court.” (Id. at p. 440, 71 Cal.Rptr.2d 452, 950 P.2d 567.) Plaintiffs here claim that because La
Raza Unida predated the enactment of section 1033.5 and constituted “existing law” at the time
section 1033.5 was enacted, section 1033.5's requirement that an award of expert witness fees be
“expressly authorized” is satisfied.
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Plaintiffs' argument ignores the questionable precedential authority of La Raza Unida at the
time section 1033.5 was enacted. In Alyeska, the Supreme Court “rejected” the holding of La
Raza Unida, calling into doubt the continued viability of the decision. (West Virginia Univ.
Hospitals, Inc. v. Casey (1991) 499 U.S. 83, 97, 111 S.Ct. 1138, 113 L.Ed.2d 68 (Casey ),
legislatively reversed by the Civil Rights Act of 1991 as recognized by Stender v. Lucky Stores,
Inc. (N.D.Cal.1992) 780 F.Supp. 1302, 1306.) Although we have observed that the Legislature
had in mind pre-Alyeska authority when it responded to Alyeska by enacting section 1021.5 (see
Woodland Hills, supra, 23 Cal.3d at p. 934, 154 Cal.Rptr. 503, 593 P.2d 200), we cannot infer
similar legislative intent with respect to **887  section 1033.5. Because La Raza Unida was
not reliable authority when section 1033.5 was enacted, plaintiffs' contention that the award of
expert witness fees was “expressly authorized” by La Raza Unida is incorrect. Plaintiffs cite no
authority other than the La Raza Unida line of cases to support the contention that an award of
expert witness fees under section 1021.5 is expressly authorized ***87  as required by section
1033.5. Accordingly, there appears to be no reason to interpret section 1033.5, subdivision (b)(1)
as meaning anything other than what is stated by its plain *1151  language—“[f]ees of experts not
ordered by the court” are “ not allowable as costs, except when expressly authorized by law.”


In Davis, we expressly did not reach the question of whether section 1021.5 permitted an award
of expert witness fees, as the Court of Appeal had held in Beasley v. Wells Fargo Bank (1991) 235
Cal.App.3d 1407, 1421, 1 Cal.Rptr.2d 459 (Beasley ). (Davis, supra, 17 Cal.4th at p. 446, fn. 5, 71
Cal.Rptr.2d 452, 950 P.2d 567.) In light of the rationale in Davis and the plain language of section
1021.5, we now conclude that Beasley was improperly decided.


[6]  In Beasley, the court concluded that “[b]ecause our Legislature relied heavily on the
pre-Alyeska federal decisions in enacting section 1021.5, we must assume the Legislature intended
to adopt the pre-Alyeska federal practice of awarding expert witness fees....” (Beasley, supra, 235
Cal.App.3d at p. 1421, 1 Cal.Rptr.2d 459, italics added.) While it is indisputably correct that the
Legislature considered pre-Alyeska federal decisions in crafting section 1021.5 (see Woodland
Hills, supra, 23 Cal.3d 917, 154 Cal.Rptr. 503, 593 P.2d 200), the Beasley court erred in assuming
that the Legislature intended “to adopt the pre-Alyeska federal practice of awarding expert witness
fees....” (Beasley, supra, 235 Cal.App.3d at p. 1421, 1 Cal.Rptr.2d 459.) Rather than interpret a
statutory provision based upon an assumption about the Legislature's intent, courts must analyze
a statute's plain language, and may look to the legislative history underlying a statute's enactment
only if the plain language is ambiguous. (See People v. Cole, supra, 38 Cal.4th at p. 975, 44
Cal.Rptr.3d 261, 135 P.3d 669.) Indeed, Beasley was criticized by the Court of Appeal below and
in Benson v. Kwikset Corporation (2007) 152 Cal.App.4th 1254, 62 Cal.Rptr.3d 284, for making
an assumption regarding the legislative intent underlying section 1021.5 without relying on the
plain language of the statute or its legislative history. (Benson, supra, 152 Cal.App.4th at p. 1282,
62 Cal.Rptr.3d 284.)
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In reaching its erroneous conclusion regarding the legislative intent underlying section 1021.5—
that the Legislature intended to resurrect the pre-Alyeska authority permitting an award of expert
witness fees to a prevailing party in a private attorney general action—Beasley relied on our
decision in Woodland Hills. (Beasley, supra, 235 Cal.App.3d at pp. 1421–1422, 1 Cal.Rptr.2d
459.) In Woodland Hills, we considered whether section 1021.5 applied to cases pending prior to
the passage of the statute. (Woodland Hills, supra, 23 Cal.3d at p. 925, 154 Cal.Rptr. 503, 593 P.2d
200.) We concluded that section 1021.5 should be applied retroactively, reversed the trial court's
judgment denying attorney fees, and remanded the matter to the trial court for further consideration
in light of section 1021.5. (Woodland Hills, supra, 23 Cal.3d at p. 925, 154 Cal.Rptr. 503, 593 P.2d
200.) In Woodland Hills, we discussed only whether attorney fees could be awarded to prevailing
parties bringing private attorney general actions; expert witness fees were not discussed. We noted
that “[i]t is clear from both the statutory framework and language that in drafting section 1021.5 the
Legislature relied heavily on *1152  the pre-Alyeska federal private attorney general authorities ...;
indeed, we do not doubt that in significant measure the legislation was an explicit reaction to the
United States Supreme Court's Alyeska decision. The statute reflected a legislative declaration that,
in ***88  California, courts do enjoy the authority—exercised in numerous pre-Alyeska federal
decisions—to award attorney fees on a private attorney general theory. Because in framing the
provisions of section 1021.5, the Legislature drew heavily upon the pre-Alyeska federal decisions,
we believe that such authorities—while no longer viable in the federal **888  realm—will often
be helpful and reliable guides in interpreting the various provisions of the California statutes.” (Id.
at p. 934, 154 Cal.Rptr. 503, 593 P.2d 200, italics added.) Our language was significant. We did
not state that pre- Alyeska federal decisions were dispositive interpretations of section 1021.5. We
stated only that such cases “will often be helpful and reliable guides....” (Woodland Hills, supra,
23 Cal.3d at p. 934, 154 Cal.Rptr. 503, 593 P.2d 200.)


We cannot conclude, as the Beasley court did, that section 1021.5 was intended to revive
pre-Alyeska federal decisional authority permitting an award of expert witness fees. As discussed
below, the Legislature certainly intended that attorney fees could be awarded to a prevailing party
on a private attorney general theory; however, section 1021.5's legislative history does not support
the conclusion that expert fees may similarly be awarded.


In 1991, the same year that the Court of Appeal decided Beasley, the United States Supreme
Court examined an analogous issue in Casey. (Casey, supra, 499 U.S. at pp. 92–102, 111 S.Ct.
1138.) In Casey, the Supreme Court held that expert witness fees could not be awarded to a
prevailing party under 42 United States Code former section 1988—a federal statute similar to
section 1021.5—because the statute then authorized only an award of attorney fees. (Casey, supra,
499 U.S. at p. 102, 111 S.Ct. 1138, citing 42 U.S.C. § 1988 as enacted by 90 Stat. 2641.) The
Casey court explained that numerous federal statutes authorized the award of both attorney fees
and expert witness fees, and to hold that expert witness fees could be awarded under a statute
providing only for attorney fees would render statutes providing for both “an inexplicable exercise
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in redundancy.” (Casey, supra, 499 U.S. at p. 92, 111 S.Ct. 1138.) Because 42 United States Code
former section 1988 was “both broader and narrower than the pre-Alyeska ‘regime,’ it had not been
intended to return the federal courts ‘precisely’ to the former law, and thus there was no reason to
depart from the ‘normal import’ of the statute's text.” (Beasley, supra, 235 Cal.App.3d at p. 1421,
1 Cal.Rptr.2d 459, quoting Casey, supra, 499 U.S. at p. 97, 111 S.Ct. 1138.)


Declining to adopt the Casey court's analysis, Beasley held that section 1021.5 “was an explicit
reaction to Alyeska ” and therefore authorized the award of expert witness fees. (Beasley, supra,
235 Cal.App.3d at p. 1420, 1 Cal.Rptr.2d 459.) The high court's interpretation of a federal statute
does not, of course, inform *1153  our interpretation of the Legislature's intent in enacting section
1021.5. Nonetheless, the Beasley court would have been well served by adopting the Casey court's
analysis regarding a statute nearly identical to section 1021.5, instead of improperly assuming that
section 1021.5 was intended to restore the pre-Alyeska federal authority permitting an award of
expert witness fees to a prevailing party in a private attorney general action. (Beasley, supra, 235
Cal.App.3d at p. 1421, 1 Cal.Rptr.2d 459.) Indeed, the Casey court considered a similar argument
with respect to 42 United States Code former section 1988. (Casey, supra, 499 U.S. at pp. 92–102,
111 S.Ct. 1138.) The Casey court examined the legislative history underlying the federal statute at
issue, which referenced the La Raza Unida ***89   decision. 5  The dissent in Casey contended,
as plaintiffs do here, that references to cases like La Raza Unida in legislative history indicate an
intent to return to a pre-Alyeska regime. (Casey, supra, 499 U.S. at p. 109, 111 S.Ct. 1138 (dis.
opn. of Marshall, J.).) As the Supreme Court recognized in Casey, and we also recognize with
respect to section 1021.5, that is simply not the case. (Casey, supra, 499 U.S. at pp. 97–98, 111
S.Ct. 1138.) Neither 42 United States Code former section 1988, nor section 1021.5 was intended
to resurrect the entire body of pre- **889  Alyeska federal authority. 6


5 One version of Senate Bill No. 664 (1975–1976 Reg. Sess.), a precursor of Assembly Bill
No. 1310 (1977–1978 Reg. Sess.), which ultimately enacted section 1021.5, appeared to
adopt portions of the La Raza Unida holding. As is discussed more fully below, although the
Legislature may have intended to codify the La Raza Unida holding in Senate Bill No. 664,
that bill failed to make it out of the Senate. Assembly Bill No. 1310 significantly departed
from the amended language of Senate Bill No. 664, and there is no indication that Assembly
Bill No. 1310—enacted as section 1021.5—was intended to codify the holding of La Raza
Unida.


6 Beasley v. Wells Fargo Bank, supra, 235 Cal.App.3d 1407, 1 Cal.Rptr.2d 459, is disapproved
to the extent that it is inconsistent with our holding.


As we note above, the plain language of section 1021.5 does not expressly authorize an award
of expert witness fees. Plaintiffs contend that the legislative history of section 1021.5 supports
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awarding expert witness fees in addition to attorney fees because “La Raza Unida, which awarded
expert-witness fees, was referred to with approval numerous times.”


While section 1021.5's legislative history includes references to La Raza Unida, plaintiffs'
argument that such references demonstrate an intent to codify the holding of La Raza Unida in
section 1021.5 is incorrect. Section 1021.5, enacted in 1977, was introduced as Assembly Bill No.
1310 (1977–1978 Reg. Sess.) by Assemblyman Berman. (See Stats.1977, ch. 1197, § 3979.) Two
previous bills on the same subject, Senate Bill No. 664 (1975–1976 Reg. Sess.) and Assembly Bill
No. 3257 (1975–1976 Reg. Sess.), failed to pass out of their respective houses. The references to La
Raza Unida *1154  alluded to by plaintiffs predominantly appeared in legislative history materials
connected to an amended version of failed Senate Bill No. 664, not Assembly Bill No. 1310.


Senate Bill No. 664 (1975–1976 Reg. Sess.) was first introduced by Senator Song. Amendments
to this bill, made in the Senate, may have been intended to codify the decision in La Raza Unida.
La Raza Unida held that a court had authority to award attorney fees and expert witness fees to
a prevailing plaintiff absent specific statutory authorization when an action was brought under
a private attorney general theory. (La Raza Unida, supra, 57 F.R.D. at pp. 101, 102.) The court
used three factors to determine when attorney fees should be awarded to a prevailing plaintiff: “1)
the effectuation of strong public policies; 2) the fact that numerous people received benefits from
plaintiffs' litigation success; [and] 3) the fact that only a private party could have been expected to
bring [the] action....” (Id. at p. 101.) Finding that the plaintiffs satisfied all three factors, the court
permitted an award of attorney fees and expert witness fees. (Id. at pp. 101–102.)


Consistent with the holding in La Raza Unida, the amended version of Senate Bill No. 664 (1975–
1976 Reg. Sess.) proposed authorizing the award of “attorney's fees, costs, and other expenses
....” (Sen. Bill No. 664 (1975–1976 Reg. Sess.) as amended ***90  Sept. 11, 1975, italics added.) 7


The language of the amended version of Senate Bill No. 664 also closely mirrored the three factors
outlined in La Raza Unida. Indeed, if section 1021.5 had been enacted by Senate Bill No. 664 as
amended, plaintiffs would have a strong argument that the Legislature intended the statute to be
a codification of the holding of La Raza Unida. However, Senate Bill No. 664 failed to pass out
of the Senate and died.


7 The amended version of Senate Bill No. 664 (1975–1976 Reg. Sess.) proposed to add
section 1021.5 to the Code of Civil Procedure as follows: “Upon motion, a court shall award
attorney's fees, costs, and expenses to a prevailing plaintiff against a defendant in any action
which has resulted in the enforcement of an important right, if a significant benefit has
been conferred on a large class of persons and the necessity and financial burden of private
enforcement are such as make the award essential. [¶] As used in this section, ‘significant
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benefit’ includes a nonpecuniary, as well as a pecuniary, benefit.” (Sen. Bill No. 664 (1975–
1976 Reg. Sess.) as amended Sept. 11, 1975.)


The following year, 1976, Assembly Bill No. 3257 (1975–1976 Reg. Sess.) was introduced
by Assemblyman Miller. Assembly Bill No. 3257 differed in two significant respects from the
amended version of Senate Bill No. 664 (1975–1976 Reg. Sess.). First, Assembly Bill No. 3257
omitted reference to “costs, and other expenses” and, instead, mentioned only the award of attorney
fees. (Compare Sen. Bill No. 664 (1975–1976 Reg. Sess.) as amended Sept. 11, 1975 with Assem.
Bill No. 3257 (1975–1976 Reg. Sess.) as introduced Mar. 31, 1977.) Second, Assembly Bill No.
3257 modified the *1155  La Raza Unida factors articulated in the amended version of Senate
Bill No. 664, instead requiring an additional affirmative demonstration of financial burden and a
showing that attorney fees could not be paid out of a recovery before **890  such fees would be
authorized. Assembly Bill No. 3257 also failed to pass out of the Assembly and died.


Finally, in 1977, Assemblyman Berman introduced Assembly Bill No. 1310 (1977–1978 Reg.
Sess.). Assembly Bill No. 1310 mirrored almost exactly the language used in Assembly Bill No.
3257 (1975–1976 Reg. Sess.). Like Assembly Bill No. 3257, Assembly Bill No. 1310 did not
include the phrase “costs, or other expenses,” and it included a list of factors significantly modified
from the factors articulated in the La Raza Unida decision. The final enrolled version of Assembly
Bill No. 1310 is significantly different from the amended version of Senate Bill No. 664 (1975–
1976 Reg. Sess.). We cannot conclude, therefore, that the Legislature intended Assembly Bill No.
1310 to codify La Raza Unida's holding permitting an award of expert witness fees, particularly
in light of the plain language of the statute demonstrating otherwise.


Plaintiffs also argue that section 1021.5 necessarily authorizes the award of expert witness fees
because the Legislature acquiesced in the decision in Beasley because it amended section 1021.5
after the Beasley decision without altering the attorney fees provision. While plaintiffs' contention
is not without some weight, there is insufficient evidence to demonstrate legislative acquiescence.


The Court of Appeal rejected plaintiffs' argument that the Legislature acquiesced in the Beasley
decision by noting that our decision in People v. Salas (2006) 37 Cal.4th 967, 979, 38 Cal.Rptr.3d
624, 127 P.3d 40 (Salas ), stood for the proposition that a legislative acquiescence argument is
most compelling when a decision invites the Legislature to act and the Legislature declines to do
so. Plaintiffs argue that the Court of Appeal misread our opinion in Salas. We disagree.


***91  In Salas, we considered the meaning of a provision of the Corporate Securities Law
of 1968, which we had last examined 10 years earlier. (Salas, supra, 37 Cal.4th at p. 979, 38
Cal.Rptr.3d 624, 127 P.3d 40.) In our earlier decision, we had “invited the Legislature to clarify”
a provision of the Corporate Securities Law of 1968. (Salas, supra, 37 Cal.4th at p. 979, 38
Cal.Rptr.3d 624, 127 P.3d 40.) Though the law had been amended numerous times in the 10 years
between our prior decision and Salas, the Legislature never clarified the provision at issue. We
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concluded that because the Legislature had declined to amend the statute to abrogate our prior
decision despite making numerous other amendments in the intervening years, and because the
prior decision had been *1156  followed on many occasions during the intervening years, the
Legislature had acquiesced in our initial interpretation. (Id. at pp. 979–981, 38 Cal.Rptr.3d 624,
127 P.3d 40.)


Plaintiffs urge us to consider our decision in People v. Bouzas (1991) 53 Cal.3d 467, 279 Cal.Rptr.
847, 807 P.2d 1076 (Bouzas ), in which we concluded that “[w]hen a statute has been construed by
the courts, and the Legislature thereafter reenacts that statute without changing the interpretation
put on that statute by the courts, the Legislature is presumed to have been aware of, and acquiesced
in, the courts' construction of that statute.” (Id. at p. 475, 279 Cal.Rptr. 847, 807 P.2d 1076.)
The facts of Bouzas are distinguishable from the facts here. In Bouzas, the statutes at issue
were amended “at least 10 times between 1903 and 1976 without altering the courts' consistent
interpretation” of the provisions at issue. (Ibid.) The statutes were finally merged, still without
indicating that the Legislature intended to alter the “courts' consistent interpretation.” (Ibid.) Under
such circumstances, we were “compelled to conclude that the Legislature acquiesced in and ratified
the judicial interpretation of the prior versions of [the statutes] and intended that the present version
of [the newly merged statute] receive a like interpretation.” (Ibid.)


[7]  This case does not present facts as compelling as those present in Salas or Bouzas. Here, in
1993, the Legislature amended a portion of section 1021.5 unrelated to the definition of attorney
fees two years after a single Court of Appeal decision (Beasley ) had interpreted that statute.
(Stats.1993, ch. 645, § 2, p. 3747.) Plaintiffs cite no case, and we are aware of none, that cited
Beasley, approvingly or otherwise, in the intervening two years. While it may sometimes be true
**891  that legislative inaction signals acquiescence when there exists both a well-developed body
of law interpreting a statutory provision and numerous amendments to a statute without altering
the interpreted provision, that is not the case here. Accordingly, we find plaintiffs' legislative
acquiescence argument unpersuasive.


Finally, plaintiffs argue that policy considerations support the conclusion that section 1021.5
authorizes an award of expert witness fees. Plaintiffs contend that section 1021.5's “purpose is to
encourage private lawsuits that enforce important public rights or help large classes.” Regardless
of the merit of plaintiffs' argument, public policy alone is insufficient to permit this court to craft
such a rule, in direct contravention of the statute's plain meaning. The plain language of section
1021.5 simply does not support plaintiffs' position that section 1021.5 permits an award of expert
witness fees.


CONCLUSION
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Nothing in Davis or the plain language of section 1021.5 indicates that the statute ***92
authorizes the award of expert witness fees. Accordingly, we *1157  affirm the Court of Appeals
judgment, and conclude that section 1021.5 does not permit an award of expert witness fees.


WE CONCUR: GEORGE, C.J., and KENNARD, BAXTER, WERDEGAR, CHIN and
CORRIGAN, JJ.


All Citations


42 Cal.4th 1142, 179 P.3d 882, 74 Cal.Rptr.3d 81, 08 Cal. Daily Op. Serv. 2391, 2008 Daily Journal
D.A.R. 2937


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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61 Cal.4th 544
Supreme Court of California


The PEOPLE ex rel. Linda GREEN, as District Attorney, etc., Plaintiff and Respondent,
v.


Kirnpal GREWAL, Defendant and Appellant.


[And four other cases.] *


* People ex rel. Green v. Walker (No. F065451); People ex rel. Green v. Stidman (No.
F065689); People ex rel. Green v. Nasser (No. F066645); People ex rel. Green v. Elmalih
(No. F066646).


Nos. S217896, S217979.
|


June 25, 2015.


Synopsis
Background: The People brought actions under the unfair competition law, seeking to enjoin
several Internet cafe businesses from continuing to engage in practices that allegedly violated
statutory prohibitions against lottery and slot machine gambling. The Superior Court, Kern County,
Nos. CV–276959, CV–276958, CV–276961, CV–276603, and CV–276962, William D. Palmer,
J., granted the People's request for preliminary injunctions, and Internet cafe businesses appealed.
The Court of Appeal affirmed. Businesses petitioned for review. The Supreme Court granted
review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that it was likely that software systems operating
computer sweepstakes games on the networked terminals were unlawful slot machines or devices.


Affirmed.


Opinion, 168 Cal.Rptr.3d 749, superseded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Preliminary
Injunction.
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West Headnotes (10)


[1] Injunction Gambling and gaming
It was likely that software systems operating computer sweepstakes games on the
networked terminals provided to Internet cafe customers were unlawful “slot machines”
or devices, such that the People were likely to prevail on the merits in their civil action
against cafe owners and were entitled to a preliminary injunction prohibiting the cafes
from engaging in the sweepstakes operations, even though the customers paid to play with
points that they received along with purchases of telephone or Internet access credits, and
even if customers were allowed to play a limited number of times for free; customers typed
an account number or swiped a magnetic card at the computer terminal in order spend
points to activate or access the sweepstakes games, the systems were based on chance
or luck from the point of view of the customers, and customers could become entitled to
receive cash prizes by reason of the unpredictable operation of the software systems that
ran the computer sweepstakes games. West's Ann.Cal.Penal Code § 330b.


1 Case that cites this headnote


[2] Statutes Language and intent, will, purpose, or policy
The language the Legislature chooses best indicates its intent.


[3] Statutes Conjunctive and disjunctive words
Use of the word “or” in a statute indicates an intention to use it disjunctively so as to
designate alternative or separate categories.


2 Cases that cite this headnote


[4] Gaming and Lotteries Slot and pinball machines
The definition of an unlawful “slot machine” or device is not limited to an isolated or stand-
alone piece of physical hardware, since it broadly includes a machine, apparatus, or device
that is adapted for use as a slot machine or device. West's Ann.Cal.Penal Code § 330b.


1 Case that cites this headnote


[5] Gaming and Lotteries Slot and pinball machines
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A device that meets the following definition is a prohibited “slot machine”: a device that
(1) rewards purchasers of usable products, including but not limited to, telephone and
Internet time, with sweepstakes points, and (2) allows those purchasers to redeem their
sweepstakes points by playing games that award cash or other prizes of value, is a slot
machine, where that device, (3) standing alone or used in conjunction with other electronic
or mechanical components, (4) when operated by insertion of a PIN, account number, or
magnetic card, or by any other means, (5) awards cash or other prizes of value to users,
or entitles those users to such cash or other prizes of value, and (6) does so by arranging
or prearranging winning sweepstakes entries in a manner that is unpredictable to the user.
West's Ann.Cal.Penal Code § 330b.


1 Case that cites this headnote


[6] Gaming and Lotteries Slot and pinball machines
As long as the express statutory elements of the statute defining prohibited “slot machines”
are satisfied, no separate showing of consideration is needed. West's Ann.Cal.Penal Code
§ 330b.


[7] Statutes Liberal or strict construction;  rule of lenity
The rule of lenity applies only when two reasonable interpretations of a penal statute stand
in relative equipoise.


6 Cases that cite this headnote


[8] Injunction Prospective, preventive, or future-oriented nature of remedy
An injunction operates in the future; it is aimed at preventing conduct after the issuance
of the injunction.


[9] Statutes Legislative silence, inaction, or acquiescence
In some circumstances, legislative inaction might indicate legislative approval of a judicial
decision.


[10] Statutes Legislative Construction
The judicial, not legislative, branch interprets statutes, and a legislative belief regarding
the meaning of earlier legislation has little weight.
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See 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes Against Public Peace
and Welfare, § 342.
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Opinion


CHIN, J.


*549  **276  Slot machines, sometimes called “one-armed bandits” (although younger users
might wonder why), have long been outlawed in California. Under review are devices that **277
resemble traditional casino-style slot machines in some ways and offer users the chance to win
sweepstakes prizes. Because they employ modern technology, the devices differ from traditional
slot machines in some ways. We must decide whether the devices come within the statutory
definition of a “slot machine or device” in Penal Code section 330b. 1  We conclude they do and
affirm the judgments of the Court of Appeal, which reached the same conclusion.


1 All further statutory citations will be to the Penal Code unless otherwise indicated. As will
be seen, section 330b refers to a “slot machine or device.” However, we will sometimes refer
to what the section proscribes as simply a slot machine.


I. FACTS AND PROCEDURAL HISTORY


These facts are taken largely from the Court of Appeal opinions authored by Justice Kane.


In these cases, which we have consolidated for argument and this opinion, the People of the State
of California, by and through the District Attorney of Kern County, filed civil actions against
defendants Kirnpal Grewal, John C. Stidman, Phillip Ernest Walker, Kamal Kenny Nasser, and
Ghassan Elmalih, *550  operators of Internet cafés in Kern County. Three distinct, albeit similar,
devices operated at several Internet café businesses are at issue here. We will first describe the
businesses and devices as they existed at the time of the hearings in the superior court, then the
procedural background.


A. The A to Z Café; the OZ Internet Café and Hub
Defendant Kirnpal Grewal owned the A to Z Café, and defendant Phillip Ernest Walker owned
the OZ Internet Café and Hub (the OZ), both in Bakersfield. The record shows, and the parties
agree, that Grewal's business operated a sweepstakes system essentially identical to that of the OZ.
Accordingly, we will discuss the OZ's system.


Among other products, the OZ sold computer and Internet time (hereafter, Internet time) on
computer terminals on its premises. The OZ promoted the sale of Internet time and other products
with a sweepstakes giveaway implemented through a software system that a company known as
Figure Eight Software provided. ***689  Participants in the sweepstakes had the chance to win
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cash prizes varying from small amounts to a top prize of $10,000 as set forth in the sweepstakes'
odds tables.


OZ customers could purchase Internet time for $10 per hour. When a customer purchased Internet
time, an employee assigned the customer a personal identification number (PIN). The employee
created an account by which the customer could access the computers and Internet as well as
play sweepstakes computer games. Customers were not charged for Internet time while they were
playing the computer sweepstakes games. At the time of purchase, the customer received 100
“sweepstakes points” for each dollar spent. Walker stated that “[c]ustomers purchase product[s]
consisting mostly of computer and Internet time at competitive prices and receive free sweepstake
points in addition to the product purchased.” Additionally, a customer might receive 100 free
sweepstakes points every day that the customer came into the OZ, and first-time customers
received 500 additional sweepstakes points. These sweepstakes points could be “used to draw the
next available sequential entry from a sweepstake contest pool.” This could be done and the result
revealed in one of three ways: (1) asking an OZ employee to reveal a result, (2) pushing an instant
reveal button at the computer station, or (3) playing computer sweepstakes games at the computer
terminals that appeared similar to common games of chance.


The sweepstakes rules provided that no purchase was necessary to enter the sweepstakes.
According to Walker, noncustomers could obtain free sweepstakes entries by asking an employee
at the OZ or by mailing in a request.


According to Walker, to access the computers, customers had to sign a “Computer Time Purchase
Agreement” form. On the form, the customers had *551  to acknowledge that they understood the
following matters before using the OZ computers: (1) that they were purchasing computer time
and (2) the sweepstakes **278  computer games were “not gambling,” but were a “promotional
game” in which all winners were predetermined. On the form, the customers affirmed that they
understood “[t]he games have no [e]ffect on the outcome of the prizes won,” but were merely an
“entertaining way to reveal [their] prizes and [they] could have them instantly revealed and would
have the same result.”


Walker's declaration explained what happened when a customer used the sweepstakes computer
game: “If a customer utilizes the pseudo-interactive entertaining reveal interface the customer can
encounter some games that have appearances similar to common games of chance.” However,
before any “spinning wheels or cards” appeared on the screen, “the sweepstakes entry has
already been drawn sequentially from a pool of entries and is predetermined. There is no
random component to the apparent action of the images in the interface even though it simulates
interactivity. Instead, the images will display a result that matches the amount of any prize revealed
in the entries. [Citation.] [¶] As told to the customer in the rules and in disclaimers, the pseudo-
interactive interface does not ‘automatically’ or ‘randomly’ utilize any play to obtain a result.”
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Walker also described in greater detail the operation of the software system the OZ used to run the
sweepstakes. His declaration stated that under that software system, the issue of whether customers
had won a cash prize was determined when their entries were drawn from a sweepstakes pool. Each
such entry had a previously assigned cash prize of zero or greater. Entries were drawn sequentially
***690  from one of 32 sweepstakes pools (also called “multiple finite deals of entries”) that the
software company created. The software company prearranged the entries in each pool in a set
order or sequence, and the OZ had no control over that order or sequence or the corresponding
results. Access to a particular sweepstakes pool was determined by how many points customers
chose to use (or bet) at any one time. Each pool had its own prizes and its own separate sequence
of entry results. When customers selected a sweepstakes pool, the software system assigned them
the next available entry result in that pool, in sequence. At that point, the result was established
and could not be affected by the computer game play, which merely revealed the established result.
Walker stated that a specific sequential entry would yield the same result regardless of the method
the customers used to draw and reveal it.


B. I Zone Internet Café
Defendant John C. Stidman owned the I Zone Internet Café (I Zone) in Bakersfield. Among other
products, I Zone sold Internet time to the public for *552  $20 per hour, which customers could
use on computer terminals located on the I Zone premises. To promote the sale of Internet time
and its other products, I Zone offered a sweepstakes to customers when they made a purchase.
Noncustomers might also enter the sweepstakes; that is, no purchase was necessary to enter. To
enter a sweepstakes without purchasing Internet time or other products, a person could receive up
to four free entries from the cashier each day on request. Four additional entries were available
by mailing a form with a self-addressed, stamped envelope. A company known as Capital Bingo
provided a computer software system that effectuated the sweepstakes.


Under the software system, a purchaser of Internet time or other products at I Zone received
sweepstakes points for each dollar spent. A customer also received sweepstakes points for the first
purchase of the day and for being a new customer. The customer received a white plastic card
with a magnetic strip, which an I Zone employee activated at the register. A customer swiping the
card at an open computer terminal was given the option of using the Internet function or playing
sweepstakes computer games. If the customer chose the games, the time playing them did not
reduce the Internet time available. Both options were touch-screen operated and did not require
a keyboard or mouse.


In playing the sweepstakes computer games, I Zone customers used their sweepstakes points
in selected increments (simulating **279  bets) on games with names such as Buck Lucky,
Tropical Treasures, or Baby Bucks. According to the I Zone sweepstakes rules, each increment
level available for play “ represents a separate sweepstakes.” Gambling-themed games resembling
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slot machines were prominently displayed on the I Zone terminals. According to a detective
investigating the business, “[i]t appeared the subjects were playing casino-style slot machine
games on the computers.... The audible sounds were that of casino-style slot machines.” The
detective noted that on one occasion, no one was on the Internet, but instead “all the people using
the computer terminals were playing the sweepstakes games.” Participants in the sweepstakes had
a chance to win cash prizes ranging from small amounts to a top prize of $3,000.


In contending the sweepstakes games were not slot machines, Stidman presented evidence and
argument regarding how they functioned. His position was that the computer sweepstakes games
were merely an entertaining way for customers to reveal ***691  a sweepstakes result. A customer
could also reveal a sweepstakes result by other means, such as by using a special function on the
computer terminal or by asking an I Zone employee at the register to print out a result on paper. As
Stidman described it, “[e]ach time a customer reveals the results of a sweepstakes entry, [regardless
of the means used], the *553  next available sweepstakes entry in the ‘stack’ is revealed,” in
sequence, from a prearranged stack of entries. The “next available sweepstakes entry” contains
a predetermined result that would be the same regardless of which method was used to reveal it.
Thus, when the customer engaged the sweepstakes computer games, the outcome was determined
by the particular sweepstakes entry that was being revealed at that time, not by the workings of
the game itself. That is, the game simply revealed the predetermined result of the next sequential
sweepstakes entry.


Stidman provided further documentary evidence of how I Zone's software system conducted
the sweepstakes. This evidence indicated there were three distinct servers: (1) the “Management
Terminal,” (2) the “Point of Sale Terminal,” and (3) the “Internet Terminal.” As Stidman's counsel
summarized in the trial court, “It is at the Management Terminal where all sweepstakes entries
are produced and arranged. Each batch of sweepstakes entries has a finite number of entries and
a finite number of winners and losers. Once a batch of sweepstakes entries is produced at the
Management Terminal, it is ‘stacked’ ... and then transferred to the Point of Sale Terminal in
exactly the same order as when it left the Management Terminal. Each time a customer reveals
the results of a sweepstakes entry, either at the Internet Terminal or at the Point of Sale, the next
available sweepstakes entry in the ‘stack’ is revealed. In other words, the Internet Terminal simply
acts as a reader and displays the results of the next sequential sweepstakes entry in the stack as
it was originally arranged and transferred from the Management Terminal—it is never the object
of play. In fact, exactly the same results [are displayed] for a specified sweepstakes entry whether
the customer chooses to have the results displayed in paper format at the Point of Sale Terminal or
in electronic format at an Internet Terminal.” Stidman's evidence indicated that neither the Point
of Sale Terminal nor the Internet Terminal had a random number generator and could not be “the
object of play,” since those servers could not influence or alter the result of a particular sweepstakes
entry, but merely displayed that result.
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C. Fun Zone Internet Café; Happy Land
Defendant Kamal Kenny Nasser owned stores called the Fun Zone Internet Café, and defendant
Ghassan Elmalih owned a store called Happy Land. The stores sold, among other things, Tel–
Connect and Inter–Connect prepaid telephone cards. Defendants Nasser and Elmalih promoted the
sale of telephone cards at their stores by offering sweepstakes to their customers. Phone–Sweeps,
LLC (Phone–Sweeps), a company based near Toronto, Canada, furnished the Tel–Connect and
Inter–Connect telephone cards. Phone–Sweeps also provided the computer software system that
operated defendants' **280  sweepstakes programs, including the computer sweepstakes games.


*554  When customers purchased telephone cards or more time on their existing cards, they
received 100 sweepstakes points for each dollar spent on prepaid telephone time. Thus, a customer
purchasing $20 in telephone time would receive 2,000 sweepstakes points with the purchase.
Noncustomers could receive sweepstakes points; ***692  that is, no purchase was necessary to
enter. Persons over the age of 18 who entered defendants' stores could receive 100 free sweepstakes
entries or points for that day. Additionally, free points could be received by mailing in a request
form.


Customers could use their points by playing sweepstakes computer games on the terminals
provided on the premises. Time spent on the terminals playing the computer sweepstakes games
did not reduce the customers' available telephone time. Initially, customers gained access to the
computer sweepstakes games by swiping their telephone card into an electronic card reader at the
computer terminal. More recently, customers manually entered the account number shown on the
back of the telephone card at the terminal keyboard.


Once the computer sweepstakes games were displayed, the customer was presented with a number
of slot machine-style games activated by a touch screen. The customers selected, based on
available increments (such as 25, 50, or 100), how many points to use at one time. The customer
either lost the points played, or was awarded additional points (called “winning points”), which
the system tracked and displayed on the screen. If the customer finished with a positive number of
winning points, the points were redeemable at one dollar per 100 points at the register. For example,
2,400 winning points would result in a cash prize of $24. According to an odds table, within each
pool of entries there were entry results that ranged from $0.01 to $4,200 (based on redeemable
points won). Customers not wishing to play the sweepstakes games could ask the cashier to do a
“Quick Redeem” at the register to reveal an immediate result.


The system used to operate the sweepstakes program and computer sweepstakes games was an
integrated system that formed a network of computers and servers. The main Phone–Sweeps server
was located in Canada and was electronically connected to the servers in Nasser's and Elmalih's
places of business. The server used in each place of business was, in turn, electronically connected
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to each of the numerous computer terminals that the customers used at that place of business to
play the computer sweepstakes games.


Each sweepstakes consisted of a finite pool or batch of entries. Depending on the size of the retail
store, the number of entries in a sweepstakes pool could be as high as 65 million. The Phone–
Sweeps main server in Canada *555  created the pools. The main server randomized the entries in
each pool, put them into a set sequential order, and then delivered the pool in that sequential order
to the “Point of Sale” computer (or server) in the stores. Neither Nasser nor Elmalih, nor their
customers could change the sequence or contents (i.e., results) of the entries. The main server in
Canada could detect when the pool in any particular store was nearing the end, and then it created
a new pool, in the same manner, and delivered it to the Point of Sale computer (or server).


Customers playing the computer sweepstakes games simply received and obtained the results
of the next available entry or entries, in sequence. Thus, the outcomes were predetermined by
sequential entries, not by how the customers played the games. Customers could not impact the
result that was determined by the next available entry. Additionally, neither the sweepstakes servers
(i.e., the Point of Sale computers) nor the terminals where the computer sweepstakes games were
played contained a random number generator or any other way to randomize or alter the sequence
of the entry results.


***693  There was evidence that over a one-year period, customers actually used 31 to 32 percent
of the total telephone time that Phone–Sweeps sold through its licensees.


**281  D. Procedural Background
In May and June 2012, the Kern County District Attorney's Office filed on behalf of the
People separate civil actions against each of the five defendants. The complaints alleged that the
defendants had violated antigambling provisions of the Penal Code in operating their respective
businesses and sought injunctive and other relief under Business and Professions Code section
17200. The pleadings cited provisions relating to unlawful lotteries (§ 319) and unlawful slot
machines or gambling devices (§§ 330a, 330b, 330.1). The superior court held evidentiary hearings
on the People's motions for preliminary injunctions. It granted preliminary injunctions prohibiting
each defendant, pending further order of the court, “from operating any business that includes
any type of ‘sweepstakes,’ ‘slot machines,’ or ‘lottery’ feature.” It entered formal written orders
granting the preliminary injunctions against Grewal, Stidman, and Walker on August 1, 2012, and
against Nasser and Elmalih on November 26, 2012.


Each defendant appealed separately from the preliminary injunction. The Court of Appeal
consolidated the appeals of Grewal, Stidman, and Walker, and, separately, the appeals of Nasser
and Elmalih. In two separate opinions, the Court of Appeal affirmed the trial court orders. In each
matter, it found the sweepstakes operations were illegal slot machines under section 330b. We
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*556  granted each of the defendants' petitions for review. After the briefing was complete, we
consolidated the two appeals for purposes of oral argument and opinion.


II. DISCUSSION


[1]  The sweepstakes operations at issue here were similar to each other, although they varied
in some respects. In each instance, the business sold a product (either Internet time or telephone
cards) and, along with the product, provided the opportunity to play sweepstakes games, with
the possibility of winning substantial cash prizes. Customers could also receive a limited number
of free sweepstakes entries per day or could receive more by mailing in a request form. The
customer had the option of either obtaining an instant sweepstakes result or playing games at a
computer terminal to reveal the result. To begin playing the sweepstakes games, the customer
would swipe a magnetic card or enter a number at a computer terminal. Those choosing to play the
games had a choice of games resembling slot machines or casino-style games. The sweepstakes
operation was an integrated whole, with an outside company supplying the software to operate
the game. The outside company's software, which was connected to the computer terminals at
the business, predetermined the result of each game. Neither employees at the business nor the
customers themselves had any control over the outcome. The games themselves merely revealed
the predetermined result; they had no influence on that result.


The district attorney alleged that each of the sweepstakes operations violated several antigambling
provisions, including three that concern slot machines. (§§ 330a, 330b, 330.1.) The definitions of
slot machines in these provisions are similar but not identical. (Hotel Employees & Restaurant
Employees Internat. Union v. Davis (1999) 21 Cal.4th 585, 593–594, 88 Cal.Rptr.2d 56, 981 P.2d
990; People ex rel. Lockyer v. Pacific Gaming Technologies ***694   (2000) 82 Cal.App.4th 699,
703, fn. 6, 98 Cal.Rptr.2d 400 (Pacific Gaming Technologies ).) The Court of Appeal focused on
section 330b, finding it “[a]rguably the broadest of the three.” It found that the operations at issue
here were illegal slot machines under that section. Defendants challenge that finding in this court.
Accordingly, the only provision before us on review is section 330b, and we will also focus on
that section.


Section 330b, subdivision (a), makes it unlawful to possess “any slot machine or device, as defined
in this section.” 2  Subdivision (d) **282  of that section *557  provides the definition: “For
purposes of this section, ‘slot machine or device’ means a machine, apparatus, or device that is
adapted, or may readily be converted, for use in a way that, as a result of the insertion of any
piece of money or coin or other object, or by any other means, the machine or device is caused to
operate or may be operated, and by reason of any element of hazard or chance or of other outcome
of operation unpredictable to him or her, the user may receive or become entitled to receive any
piece of money, credit, allowance, or thing of value, or additional chance or right to use the slot
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machine or device, or any check, slug, token, or memorandum, whether of value or otherwise,
which may be exchanged for any money, credit, allowance, or thing of value, or which may be
given in trade, irrespective of whether it may, apart from any element of hazard or chance or
unpredictable outcome of operation, also sell, deliver, or present some merchandise, indication of
weight, entertainment, or other thing of value.” (§ 330b, subd. (d).)


2 In its entirety, section 330b, subdivision (a), provides: “It is unlawful for any person to
manufacture, repair, own, store, possess, sell, rent, lease, let on shares, lend or give away,
transport, or expose for sale or lease, or to offer to repair, sell, rent, lease, let on shares, lend
or give away, or permit the operation, placement, maintenance, or keeping of, in any place,
room, space, or building owned, leased, or occupied, managed, or controlled by that person,
any slot machine or device, as defined in this section.


“It is unlawful for any person to make or to permit the making of an
agreement with another person regarding any slot machine or device, by
which the user of the slot machine or device, as a result of the element of
hazard or chance or other unpredictable outcome, may become entitled to
receive money, credit, allowance, or other thing of value or additional chance
or right to use the slot machine or device, or to receive any check, slug, token,
or memorandum entitling the holder to receive money, credit, allowance, or
other thing of value.”


We must decide whether the defendants' sweepstakes operations come within this definition. We
are not the first court to grapple with this definition in recent years. Numerous courts have found
devices similar to the ones here to be slot machines under this definition.


As the Court of Appeal summarized in Grewal below: “California courts have found section
330b to prohibit a variety of devices where prizes may be won based on chance. In People ex
rel. Lockyer v. Pacific Gaming Technologies, supra, 82 Cal.App.4th 699 [98 Cal.Rptr.2d 400],
a vending machine that dispensed telephone cards for $1 included a ‘sweepstakes' feature with
audio-visual displays resembling a slot machine. When customers purchased a phone card for
$1, they were given a chance to win a cash prize of up to $100. A ‘preset computer program’
determined the results. (Id. at pp. 701–702 [98 Cal.Rptr.2d 400].) The Court of Appeal held the
vending machine was a prohibited slot machine under the plain language of section 330b, because
‘[b]y the insertion of money and purely by chance (without any skill whatsoever), the user may
receive or become entitled to receive money.’ (Pacific ***695  Gaming Technologies, at p. 703
[98 Cal.Rptr.2d 400].) Similarly, in Trinkle v. Stroh [ (1997) ] 60 Cal.App.4th 771 [70 Cal.Rptr.2d
661], a jukebox that dispensed four songs for $1 was found to be a prohibited slot machine or device
under section 330b because the operators also received *558  a chance to win a cash jackpot. (Id.
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at pp. 779–781 [70 Cal.Rptr.2d 661]; see Score Family Fun Center, Inc. v. County of San Diego
(1990) 225 Cal.App.3d 1217, 1221–1223 [275 Cal.Rptr. 358] [holding that an arcade video game
that simulated card games violated § 330b because operators could, as a matter of chance, win
free games or extended play].)”


A recent federal case applying California law to an Internet sweepstakes game provides another
example. (Lucky Bob's Internet Café, LLC v. California Department of Justice (S.D.Cal., May 1,
2013, No. 11–CV–148 BEN (JMA) 2013 U.S. Dist. LEXIS 62470, 2013 WL 1849270 (Lucky
Bob's ).)) Lucky Bob 's facts were similar to those of this case in many respects.


As the Lucky Bob's court described it, “Customers were given 100 entries to the Sweepstakes for
every $1 of purchased internet time. [Citation.] In addition, each customer was entitled to 100 free
entries for every 24–hour period. [Citation.] Customers were also able to mail a request for $1
worth of sweepstakes entries to World Touch Gaming, but this option was never used. [Citation.]
[¶] Purchased internet time was loaded onto a player card, which the customer swiped into an
electronic card reader located at an assigned computer terminal. [Citation.] The user would then
select a method for revealing his winnings from the **283  monitor located at the terminal. First,
a customer could immediately reveal whether he won a prize. [Citation.] Second, a customer could
play one of the seventeen casino-style games, then reveal whether he had won a prize at the end
of the game. [Citation.] Many of these casino-style games are commonly associated with slot
machines. [Citation.] [¶] Plaintiffs' equipment operated a sweepstakes gaming system that was
manufactured and licensed by World Touch Gaming, Inc. [Citation.] The World Touch Gaming
system predetermined prize outcomes based upon chance as set forth in predefined odds tables
for the gaming system, prior to when customers revealed their game entries on player terminals.
[Citation.] Based upon the odds tables, a game's overall financial outcome would be set at the time
the pool of outcomes was generated. [Citation.] The system would then sequentially assign entries
to patrons from the pool. [Citation.] Playing the casino-type games could not change the game
entries' prize values.” (Lucky Bob's, supra, 2013 U.S. Dist. LEXIS 62470, at pp. *2–*3, 2013 WL
1849270, at p. *1.)


The cash prizes in Lucky Bob's ranged from 10 cents to $3,000. The players did not use most of
the Internet time they purchased. “At Lucky Bob's, a total of $1,225,055 was spent for 204,176
hours of internet time and 97.375% of the total purchased internet time was unused.” (Lucky Bob's,
supra, 2013 U.S. Dist. LEXIS 62470, at p. *3, 2013 WL 1849270, at p. *2.)


*559  Relying heavily on Pacific Gaming Technologies, supra, 82 Cal.App.4th 699, 98
Cal.Rptr.2d 400, the Lucky Bob's court found the device at issue to be an illegal slot machine
under section 330b. (Lucky Bob's, supra, 2013 U.S. Dist. LEXIS 62470, at pp. *6–*10, 2013 WL
1849270, at pp. *2–*4.)
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[2]  In finding the devices at issue here to be slot machines, the Court of Appeal relied primarily
on section 330b, subdivision (d)'s plain language. Doing so was appropriate, because the language
the ***696  Legislature chooses best indicates its intent. (People v. Cook (2015) 60 Cal.4th 922,
935, 183 Cal.Rptr.3d 502, 342 P.3d 404.) We agree with the Court of Appeal's application of the
statutory language to the facts.


As the Court of Appeal discussed in the Grewal opinion, “The first element specified in the statute
is that ‘as a result of the insertion of any piece of money or coin or other object, or by any other
means, the machine or device is caused to operate or may be operated. ...’ (§ 330b, subd. (d),
italics added.) Defendants argue that this element is lacking because no coin or similar object
was inserted into a slot by customers at the computer terminal to cause the sweepstakes computer
games to operate. We reject that argument. Here, the insertion of a PIN [or, in Nasser, an account
number] or the swiping of a magnetic card at the computer terminal in order to activate or access the
sweepstakes games and thereby use points received upon paying money at the register (ostensibly
to purchase a product) plainly came within the broad scope of the statute. The statute expressly
includes the catchall phrase ‘by any other means.’ (§ 300b, subd. (d), italics added.) Even though
a coin, money or object (e.g., a token) was not inserted into a slot, the games were commenced
by other means analogous thereto which effectively accomplished the same result and, therefore,
this element is satisfied.


“The second element of a ‘slot machine or device’ articulated in section 330b is that ‘by reason of
any element of hazard or chance or of other outcome of operation unpredictable by him or her, the
user may receive or become entitled to receive any ... money ... or thing of value....’ (§ 330b, subd.
(d), italics added.) This language describes the so-called chance element—that is, the requirement
that any potential to win a prize must be based on hazard, chance or other outcome of operation
unpredictable to the user of the machine or device.


“Here, it is clear that defendants' customers may become entitled to win prizes under the software
systems implementing defendants' computer sweepstakes games based on ‘hazard or chance or of
other outcome of operation *560  unpredictable’ to the user. (§ 330b, subd. (d).) That is, we agree
with the People that the chance element is satisfied. Under **284  California gambling law, ‘
“[c]hance” ’ means that ‘winning and losing depend on luck and fortune rather than, or at least more
than, judgment and skill.’ (Hotel Employees & Restaurant Employees Internat. Union v. Davis,
supra, 21 Cal.4th at p. 592, 88 Cal.Rptr.2d 56, 981 P.2d 990.) Since customers playing defendants'
computer sweepstakes games can exert no influence over the outcome of their sweepstakes entries
by means of skill, judgment or how well they play the game, it follows that we are dealing with
systems that are based on chance or luck.” (Fn. omitted.)


In arguing their devices are not slot machines, defendants rely primarily on Trinkle v. California
State Lottery (2003) 105 Cal.App.4th 1401, 129 Cal.Rptr.2d 904 (State Lottery ). That case
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involved a claim that the California State Lottery's “use of electronic vending machines to dispense
SCRATCHERS lottery tickets is an illegal use of slot machines.” (Id. at p. 1403, 129 Cal.Rptr.2d
904.) The game of Scratchers is a lottery that the California State Lottery is specifically permitted
to operate. (See Western Telcon, Inc. v. California State Lottery (1996) 13 Cal.4th 475, 481–482,
495, 53 Cal.Rptr.2d 812, 917 P.2d 651.) The California State Lottery sells the Scratchers lottery
tickets in stores, sometimes using vending machines to do ***697  so. (State Lottery, at pp. 1403–
1405, 129 Cal.Rptr.2d 904.)


The Court of Appeal in State Lottery, supra, 105 Cal.App.4th 1401, 129 Cal.Rptr.2d 904, reached
what the Court of Appeal in Grewal aptly described as the “unsurprising conclusion that a vending
machine that simply dispenses California State Lottery tickets in the sequential order that they
were loaded into the machine is not an unlawful slot machine.” That conclusion was undoubtedly
correct. The tickets themselves were part of a lottery, itself a game of chance. But the California
State Lottery is permitted to operate the lottery. Selling the tickets in vending machines, rather
than from a sales clerk behind a counter, did not make the process an additional game of chance.


The Legislature has specifically authorized the California State Lottery to dispense lottery tickets
in vending machines. (Gov.Code, § 8880.335.) That section, however, authorizes using vending
machines only if “neither the operation or functioning of the ticket dispenser nor the operation or
functioning of any component, subcomponent, part, chip, or program of the ticket dispenser, or of
any device in direct or indirect communication with the ticket dispenser, may affect the probability
that a ticket that is dispensed will have a prize value other than a null prize value.” (Id., subd. (b),
italics added.) In other words, the Legislature authorized lottery ticket vending machines, but not
machines integrated into a system that, taken as a whole, operates to *561  determine winners and
losers. Defendants here are doing something beyond what the California State Lottery is permitted.


[3]  Thus, State Lottery, supra, 105 Cal.App.4th 1401, 129 Cal.Rptr.2d 904, is distinguishable
from this case. Defendants, however, latch onto certain language in State Lottery that, they argue,
makes their devices lawful. The State Lottery court described one of the statutory elements as being
that “the operation of the machine is unpredictable and governed by chance....” (State Lottery,
at p. 1410, 129 Cal.Rptr.2d 904, italics added.) It is unclear how significant the point is to this
case, but as the Court of Appeal in Grewal noted, “section 330b, subdivision (d), refers to chance
‘or’ unpredictable outcome.” “[U]se of the word ‘or’ in a statute indicates an intention to use it
disjunctively so as to designate alternative or separate categories.” (White v. County of Sacramento
(1982) 31 Cal.3d 676, 680, 183 Cal.Rptr. 520, 646 P.2d 191.)


More significantly, State Lottery has language indicating that, for a device to be a slot machine, the
machine the customers operate must itself generate the element of chance at the time of operation,
somewhat like the spinning wheels of the original mechanical slot machines. (State Lottery, supra,
105 Cal.App.4th at pp. 1411–1412, 129 Cal.Rptr.2d 904.) Defendants argue that their devices
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are not slot machines because the machines the customers operate to obtain the result do not
themselves generate the element of chance at the time of operation. The element of chance has
already been generated, **285  and customers playing the games merely receive the next result
in a previously arranged, sequential order.


The Court of Appeal in Grewal disagreed with the suggestion (unnecessary to State Lottery 's
holding) that the computer terminal which customers use to play the sweepstakes games must itself
generate the chance or unpredictable outcome at the time the customer plays the game. “Section
330b only requires that prizes may be won ‘by reason of any element of hazard or chance or of other
outcome of operation unpredictable by him or her....’ (§ 330b, subd. (d).) Under this broad wording,
if ***698  the entries are arranged in a particular order beforehand, rather than rearranged each
time the game is played, it will still suffice. Either way, the next sequential entry/result that is
dealt out by the software system will be, from the perspective of the player, by ‘chance or of other
outcome of operation unpredictable by him or her....’ (Ibid.) [¶] ... The mere fact that winnings are
based on a predetermined sequence of results programmed into the software system, rather than
on a randomly spinning wheel (or the like), does not change the nature and character of devices
herein, which as integrated systems function as slot machines.” (Fns. omitted.)


*562  [4]  The Court of Appeal “treat[ed] each defendant's complex of networked terminals,
software gaming programs and computer servers as a single, integrated system. Under section
330b, subdivision (d), an unlawful ‘ “slot machine or device” ’ is not limited to an isolated or
stand-alone piece of physical hardware, but broadly includes ‘a machine, apparatus, or device
that is adapted ’ for use as a slot machine or device. (Italics added.) As defined in dictionaries,
the ordinary meaning for the term ‘apparatus' includes ‘a group or combination of instruments,
machinery, tools, or materials having a particular function’ (Random House Webster's College
Dict. (1992) p. 66), as well as ‘[t]he totality of means by which a designated function is performed
or a specific task executed’ (Webster's II New College Dict. (2005) (3d ed.) p. 54). Here, each
defendant's system of gaming software, servers and computer terminals plainly operated together
as a single apparatus. (§ 330b, subd. (d).) While it is true that the end terminals or computer
monitors used by patrons—if considered in isolation—may not intrinsically or standing alone
contain all the elements of a slot machine, in each case they are part of an integrated system or
apparatus wherein the various parts or components work together so as to operate in a manner that
does constitute an unlawful slot machine or device.” 3


3 We note that under some circumstances slot machines may be seized and ultimately
disposed of. (§ 330.3.) Section 330.3 does not cross-reference section 330b, subdivision (d)'s
definition of a slot machine. We express no opinion on the separate question of to what extent
the integrated components of a slot machine under section 330b may be subject to seizure
under section 330.3.
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We agree. Indeed, a contrary view would mean that, again to quote the Court of Appeal, “even
a casino-style slot machine would be legal as long as it was operated by a computer system that
had previously arranged the sequence of entry results in a fixed order. Such a computer system
might conceivably frontload hundreds of millions of discrete entry results into a predetermined
sequence. A customer using that device would be surprised to learn that merely because there is
a preset sequence, he is not playing a game of chance.” The Legislature cannot have intended
and, more importantly, section 330b's language does not permit, the conclusion that a business in
California may lawfully operate traditional Las Vegas-style slot machines—with spinning wheels
and everything else one associates with slot machines—merely by inserting into them software
created elsewhere that presets the results. As the Court of Appeal aptly analogized, “whether a
deck of cards was shuffled the day before, or at the moment the player sits down at the table and
places a bet, it is still a matter of chance whether the ace of spades is the next card dealt.”


[5]  From all this, and as applicable here, we think the core elements of section 330b, subdivision
(d), can be distilled as ***699  follows: A device that (1) *563  rewards purchasers of usable
products, including but not limited to, telephone **286  and Internet time, with sweepstakes
points, and (2) allows those purchasers to redeem their sweepstakes points by playing games that
award cash or other prizes of value, is a slot machine, where that device, (3) standing alone or used
in conjunction with other electronic or mechanical components, (4) when operated by insertion of
a PIN, account number, or magnetic card, or by any other means, (5) awards cash or other prizes
of value to users, or entitles those users to such cash or other prizes of value, and (6) does so by
arranging or prearranging winning sweepstakes entries in a manner that is unpredictable to the user.


Pacific Gaming Technologies, supra, 82 Cal.App.4th 699, 98 Cal.Rptr.2d 400, supports this
conclusion. As the Court of Appeal in Grewal explained, in Pacific Gaming Technologies, “
‘[a] preset computer program determine[d] the results of the sweepstakes.’ (Id. at p. 702, 98
Cal.Rptr.2d 400.) The machine or device in that case (a ‘VendaTel’ that distributed a telephone
card to each customer while entering them in a chance to win a prize) had a ‘ “10 percent payout
structure” ’ where it would ‘pay[ ] out $500 in prizes for every $5,000 paid into the machine’ with
‘ “predetermined winners” spread out over a period of time.’ (Id. at p. 702, fn. 4, 98 Cal.Rptr.2d
400.) Under those facts, the Court of Appeal held that the users of the device became entitled to
receive cash prizes ‘purely by chance (without any skill whatsoever).’ (Id. at p. 703, 98 Cal.Rptr.2d
400, italics added.) The same is true here. Even if the sequence of entries has been electronically
frontloaded into defendants' integrated system, patrons win cash prizes based upon ‘hazard or
chance or of other outcome of operation unpredictable by [the patron]’ in violation of section
330b, subdivision (d).” The court in Lucky Bob's, supra, 2013 U.S. Dist. LEXIS 62470, 2013 WL
1849270, reached a similar conclusion.


[6]  Defendants argue that the devices are not slot machines because the element of consideration
is lacking. Again, we agree with the Court of Appeal's response to this argument. “We find the
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argument unpersuasive. Unlike section 319 (regarding lotteries), section 330b does not directly
specify that consideration is an element. Therefore, it would seem that as long as the express
statutory elements of section 330b are satisfied, no separate showing of consideration is needed. In
other words, to the extent that consideration is a factor under section 330b, it is simply subsumed
by the existing statutory elements. Since those elements were shown here, nothing more was
required. (Trinkle v. Stroh, supra, 60 Cal.App.4th at pp. 780–781, 70 Cal.Rptr.2d 661.) Other cases
have essentially followed this approach by concluding that even if consideration is necessary in
slot machine cases, its existence will be found where a connection exists between purchasing a
product from a vending *564  machine or device and being given chances to win a prize. (Id. at
pp. 781–782, 70 Cal.Rptr.2d 661; People ex rel. Lockyer v. Pacific Gaming Technologies, supra,
82 Cal.App.4th at pp. 705–706, 98 Cal.Rptr.2d 400.) ‘ “Once the element[s] of chance [and prize]”
’ are added to a vending machine or device, it is reasonable to assume that ‘ “people are no longer
paying just for the product regardless of the value given that product by the vender.” ’ (Trinkle
v. Stroh, supra, at p. 782, 70 Cal.Rptr.2d 661; accord, People ex rel. Lockyer v. Pacific Gaming
Technologies, supra, at pp. 704–707, 98 Cal.Rptr.2d 400.) That is the case here as well, since
points are given to play the computer sweepstakes games on defendants' terminals based on dollars
spent in purchasing products ***700  —that is, the elements of chance and prize are added to
the purchase.”


“[T]his construction reflects the Legislature's recognition ‘that once the elements of chance
and prize are added to a vending machine, the consideration paid from the player-purchaser's
perspective is no longer solely for the product.’ [¶] ... An otherwise illegal machine does not
become legal merely because it plays music, gives a person's weight, vends food, etc.” (Trinkle v.
Stroh, supra, 60 Cal.App.4th at p. 782, 70 Cal.Rptr.2d 661 [quoting the trial court in that case].)


Defendants Nasser and Elmalih argue the systems do not operate by hazard or chance or some
other unpredictable operation because users have the option of obtaining an **287  immediate
result without playing any of the computer games. This circumstance does not negate the elements
that make the computer games illegal slot machines. The fact that users need not swipe a card or
enter a number into the computer terminal and then play a casino-style game in order to obtain a
result, does not make the system any less of a slot machine when they do swipe the card or enter
the number and do play the casino-style game. When the user, by some means (here swiping a card
or entering a number), causes the machine to operate, and then plays a game to learn the outcome,
which is governed by chance, the user is playing a slot machine.


Two additional circumstances in this case tend to confirm that defendants were actually conducting
gambling enterprises of the type section 330b is intended to control. First, although a device need
not generate a random outcome at the time of play, we think it significant that these systems are
specifically designed to cultivate the impression that the user may receive a reward “by reason
of any element of hazard or chance or of other outcome of operation unpredictable by him or
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her.” (§ 330b, subd. (d).) In contrast, a lottery ticket vending machine is transparent insofar as the
design itself conveys to the customer that the dispenser has nothing to do with the chance element.
A customer can watch the next ticket fall from its holder, a *565  straightforward proposition
imbued with no particular suspense; the appearance of chance comes into play only once the lottery
ticket is in hand. This distinction would seem to track the central policy rationale for categorizing
defendants' systems as slot machines. They are attempts to recreate the sensation of playing with
a device that itself generates the chance element.


Second, it is clear defendants' customers were not merely buying the product that made them
eligible to play the sweepstakes games—Internet or telephone time—but also, and perhaps
primarily, the sweepstakes games. In Lucky Bob's, the record showed that most of the Internet
time ostensibly sold was never used. (Lucky Bob's, supra, 2013 U.S. Dist. LEXIS 62470, at p. *3,
2013 WL 1849270, at p. *2.) The record here is not as clear, but at least sometimes, customers
who ostensibly bought Internet time seemed to spend more time playing the games than using the
Internet. The evidence shows that customers who ostensibly bought telephone cards never used
some two-thirds of the purchased telephone time. It is true, as defendants argue, that the businesses
offered a limited number of sweepstakes entries for no charge. But the customers were nonetheless
clearly paying, at least in part, and, it appears, in large part, for the opportunity to play the casino-
style sweepstakes games and win cash prizes. Or, as the People put it, defendants' “sweepstakes
are actual games of chance played for money by patrons to win cash prizes.”


***701  Defendants make various other arguments against finding the devices to be slot machines.
They argue the Court of Appeal violated principles of stare decisis in not following State Lottery,
supra, 105 Cal.App.4th 1401, 129 Cal.Rptr.2d 904. But nothing about stare decisis prevents courts
from fairly distinguishing cases. State Lottery is entirely distinguishable. Indeed, the various cases
finding similar devices to be slot machines, which we are following, are closer on point.


[7]  Defendants claim they had insufficient notice that their devices would be deemed slot
machines. They argue the so-called rule of lenity, “whereby courts must resolve doubts as to the
meaning of a statute in a criminal defendant's favor” (People v. Avery (2002) 27 Cal.4th 49, 57, 115
Cal.Rptr.2d 403, 38 P.3d 1), mandates a finding that the devices are legal. The rule of lenity exists
to ensure that people have adequate notice of the law's requirements. But the rule applies only
when two reasonable interpretations of a penal statute stand in relative equipoise. “[A]lthough true
ambiguities are resolved in a defendant's favor, an appellate court should not strain to interpret a
penal statute in defendant's favor if it can fairly discern a contrary legislative intent.” (Id. at p. 58,
115 Cal.Rptr.2d 403, 38 P.3d 1.) Here, there is no relative equipoise. We can *566  fairly discern
the Legislature's intent. The devices at issue clearly come within section 330b, subdivision (d)'s
definition of a slot machine.
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**288  [8]  Defendants also argue that any ruling that their devices are slot machines would
be “ ‘an unforeseeable judicial enlargement of’ ” a criminal statute that may only be applied
prospectively. (People v. Whitmer (2014) 59 Cal.4th 733, 742, 174 Cal.Rptr.3d 594, 329 P.3d 154.)
But all that we are reviewing at this time is the trial court's issuance of the preliminary injunctions.
An injunction operates in the future; it “is aimed at preventing future conduct—conduct after the
issuance of the injunction.” (Cal–Dak Co. v. Sav–On Drugs, Inc. (1953) 40 Cal.2d 492, 496, 254
P.2d 497.) We express no view on what other remedy, if any, might be appropriate in this case.


[9]  Defendants also argue that the Legislature's inaction signals its approval of State Lottery,
supra, 105 Cal.App.4th 1401, 129 Cal.Rptr.2d 904. They note that the Legislature has amended
section 330b multiple times since that decision but has not overruled it. “In some circumstances,
legislative inaction might indicate legislative approval of a judicial decision.” (People v. Whitmer,
supra, 59 Cal.4th at p. 741, 174 Cal.Rptr.3d 594, 329 P.3d 154.) It is unclear how this
concept would apply here because the Legislature has overruled neither State Lottery, which is
distinguishable, nor any of the cases finding devices similar to the ones here to be illegal slot
machines. For purposes of discussion, we may assume that the Legislature's failure to overrule
State Lottery might indicate its approval of that case's holding. But that holding was that the
California State Lottery may sell lottery tickets in vending machines. The Legislature's inaction
does not signal approval of all of the analysis leading to that holding, and certainly not approval
of defendants' view of how that analysis applies to this case.


Defendants assert that the devices here have features in common with sweepstakes operated by
national companies like Coca–Cola and McDonalds, and that a holding that the devices here are
illegal slot machines would mean those and similar sweepstakes are also illegal slot machines.
How similar the devices here are to other sweepstakes, and whether other sweepstakes would meet
all of the elements set forth in section 330b, subdivision (d), is ***702  beyond the scope of this
case. Such questions would have to be decided in a case in which someone claims some other
sweepstakes system is an illegal slot machine. Like a New Mexico court confronted with a similar
argument, “we will not substitute our sufficiency of the evidence analysis with an evaluation of the
numerous other sweepstakes-type promotions conducted in New Mexico [or California] by other
national companies who are not defendants in this proceeding.” (State v. Vento (N.M.App.2012)
286 P.3d 627, 634.)


*567  The parties also note that, during the pendency of this case, the Legislature amended
Business and Professions Code section 17539.1 in a way that appears to prohibit sweepstakes
games like those of this case. (Stats.2014, ch. 592, § 1, chaptering Assem. Bill No. 1439 (2013–
2104 Reg. Sess.).) 4  The meaning and application of this amendment is beyond the scope of this
opinion. But its existence does not make this matter moot; we are deciding whether the trial court
properly issued a preliminary injunction after finding the devices to be illegal slot machines under
section 330b.
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4 As amended, Business and Professions Code section 17539.1, subd. (a)(12), prohibits:
“Using or offering for use any method intended to be used by a person interacting with
an electronic video monitor to simulate gambling or play gambling-themed games in a
business establishment that (A) directly or indirectly implements the predetermination of
sweepstakes cash, cash-equivalent prizes, or other prizes of value, or (B) otherwise connects
a sweepstakes player or participant with sweepstakes cash, cash-equivalent prizes, or other
prizes of value. For the purposes of this paragraph, ‘business establishment’ means a business
that has any financial interest in the conduct of the sweepstakes or the sale of the products or
services being promoted by the sweepstakes at its physical location. This paragraph does not
make unlawful game promotions or sweepstakes conducted by for-profit commercial entities
on a limited and occasional basis as an advertising and marketing tool that are incidental
to substantial bona fide sales of consumer products or services and that are not intended to
provide a vehicle for the establishment of places of ongoing gambling or gaming.”


Defendants contend, however, that the recent legislation supports the argument that their devices
are not unlawful slot machines **289  under section 330b. They cite committee reports expressing
the belief that currently the devices might not be prohibited. For example, one report states,
“As long as there is a legitimate free method of entry into the sweepstakes or promotion, the
consideration element is absent, and the ‘sweepstakes' is not an illegal lottery. According to the
Senate Governmental Organization Committee, it appears that most Internet cafés are not operating
illegal lotteries under California law.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading
analysis of Assem. Bill No. 1439 (2013–2014 Reg. Sess.) as amended Aug. 21, 2014, p. 3.)


[10]  Aside from the fact that this and similar committee reports refer to illegal lotteries and not
illegal slot machines, at most they indicate a belief that devices like those of this case might not
currently be prohibited, and they suggest the Legislature amended Business and Professions Code
section 17539.1 to ensure that at least they would be unlawful in the future. The reports do not, and
cannot, restrict our interpretation of section 330b. The judicial, not legislative, branch interprets
statutes, and a legislative belief regarding the meaning of earlier legislation has little weight.
(People v. Cruz (1996) 13 Cal.4th 764, 780–781, 55 Cal.Rptr.2d 117, 919 P.2d 731.) Nothing in
the Legislature's recent action prevents us from applying section 330b's plain language.


*568  III. CONCLUSION


We affirm the judgments of the Court of Appeal.
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***703  WE CONCUR: CANTIL–SAKAUYE, C.J., WERDEGAR, CORRIGAN, LIU,
CUÉLLAR, and KRUGER, JJ.


All Citations


61 Cal.4th 544, 352 P.3d 275, 189 Cal.Rptr.3d 686, 15 Cal. Daily Op. Serv. 6743, 2015 Daily
Journal D.A.R. 7231
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2 Cal.App.2d 287, 37 P.2d 1072


THE PEOPLE, Appellant,
v.


BERT BRUNWIN et al., Respondents.


Crim. No. 172.
District Court of Appeal, Fourth District, California.


November 19, 1934.


HEADNOTES


(1)
Criminal Law--Grand Theft--Larceny--Real Property--Oil and Gas-- Statutory Construction.
Section 495 of the Penal Code and Act 4194 of Deering's General Laws, relating to the theft of
real property, are in pari materia, and if it be assumed that the former statute is restricted in scope
to the taking of fixtures or of some other article or thing affixed to realty like fixtures, the latter
statute is not so restricted and provides a comprehensive denouncement of the severance of realty
as larceny, and an indictment which alleges the wrongful and felonious severance of oil from real
property and its wrongful and felonious taking states facts sufficient to constitute a public offense.


See 15 Cal. Jur. 897; 17 R. C. L. 33 (6 Perm. Supp., p. 4222).


(2)
Criminal Law--Larceny--Property--Ownership.
While it is an essential element of the crime of larceny that the thing which is taken and carried
away shall be the property of another, the exact status of the legal title to the property need not be
meticulously alleged in the pleading which charges the commission of the offense.


(3)
Criminal Law--Grand Theft--Oil and Gas--Ownership--Leases--Pleading-- Issues.
While a lessee under an oil and gas lease acquires no title to the oil and gas in place as part
of the realty, such a lessee has a right to enter upon the leased land, drill wells, and reduce the
oil and gas to possession, or to make a valid transfer of the oil in place to another; and in this
prosecution for grand theft, where the indictment alleged that the complainant was the lessee in
possession of certain real property with the sole and exclusive right to prospect for and remove
petroleum products therefrom, and that it was the owner of all the oil in the land, the indictment was
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sufficient to allege the felonious taking of certain property which was owned by the complainant,
and questions concerning the exact legal status of crude oil in place were immaterial.


(4)
Criminal Law--Property--Pleading.
In said prosecution, the indictment, which alleged that defendants had feloniously severed oil of
a certain value from the land and had feloniously taken and carried the oil away, was sufficient to
charge a larceny of personalty; and whether the article alleged to have been taken was realty or
personalty, the trial court erred in sustaining a general demurrer to the indictment. *288


SUMMARY


APPEAL from an order of the Superior Court of Kern County sustaining a demurrer to an amended
indictment. Robert B. Lambert, Judge. Reversed.


The facts are stated in the opinion of the court.


COUNSEL
U. S. Webb, Attorney-General, Frank Richards, Deputy Attorney-General, Thos. Scott, District
Attorney, Norman E. Main, Deputy District Attorney, and F. E. Borton for Appellant.
Hyman Schwartz and J. R. Dorsey for Respondents.


Jennings, J.


The People appeal from an order of the Superior Court of Kern County sustaining the demurrer
interposed by the defendants to an amended indictment and providing that the defendants be
discharged and their bail exonerated.


The amended indictment contains six counts. In three of these counts the defendants are charged
with having conspired to commit the crime of grand theft. In the remaining three counts the
defendants are charged with having committed the offense of grand theft.


Examination of the record and of the briefs filed by counsel herein indicates that the same legal
problems appertain to each count of the indictment. It may be conceded that, if the trial court was
correct in sustaining the demurrer to any single count, its action in sustaining the demurrer to all
counts and in ordering the discharge of the defendants was correct and must be upheld on this
appeal.
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For the purpose of illustrating the problems which are here presented the fourth count of the
indictment has been selected. Omitting the legal description of the land affected, it is in the
following language:


“That on or about the 5th day of December, 1933, Pacific Western Oil Company, a corporation,
was the owner and holder and in possession of the sole and exclusive right to drill for, produce,
extract, and take petroleum oil from the following described lands, real estate and realty in the
County of Kern, State of California, to-wit: ... and was then and there in the sole and exclusive
possession of and entitled to the possession of said land, real estate *289  and realty for the purpose
of drilling, producing, extracting and taking therefrom such crude petroleum oil, and was then
and there the owner and in possession of all crude petroleum oil in, on and within said lands, real
estate and realty, and that said crude petroleum oil was then and there a part of said lands, real
estate and realty.


“That at said time said Pacific Western Oil Company had discovered in and was then and there
producing and engaged in producing said crude petroleum oil on and from said lands, real estate
and realty. That on or about said 5th day of December, 1933, the said Bert Brunwin, Abe Bernstein,
and Sam Bernstein, against the will and without the consent of said Pacific Western Oil Company,
and wilfully, intentionally, unlawfully, and feloniously, did enter in, into, on, and upon said lands,
real estate and realty of said Pacific Western Oil Company, and convert certain manner of real
estate, to-wit: 1004 barrels of said crude petroleum oil of the value of $572.28, lawful money of the
United States, into personal property by severing the same from said lands, real estate and realty
with felonious intent to and did so sever from said lands, real estate and realty and steal, take and
carry away said crude petroleum oil, contrary to the form, force and effect of the statute in such
case made and provided, and against the peace and dignity of the People of the State of California.”


The ground of demurrer to this pleading which was sustained by the trial court was that the facts
which are therein stated do not constitute a public offense.


(1) The chief contention of the defendants in their attack upon the aforesaid count of the indictment
which evidently prevailed in the trial court and which forms their principal contention for
affirmance of the court's order is that the pleading shows on its face that the property alleged to
have been taken and converted was oil which at the time of taking formed part of the realty from
which it was removed and that the offense of larceny of realty is unknown to the law.


Appellant relies upon two California statutes to support its contention that the pleading is sufficient
and that the court's action in sustaining the general demurrer of respondents was erroneous. *290


These statutes are section 495 of the Penal Code and section 1 of Act 4194 of the General Laws,
1931. The former of these statutes is in the following language: “Severing and removing part of the







People v. Brunwin, 2 Cal.App.2d 287 (1934)
37 P.2d 1072


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


realty declared larceny. The provisions of this chapter apply where the thing taken is any fixture
or part of the realty, and is severed at the time of the taking, in the same manner as if the thing had
been severed by another person at some previous time.”


The latter statute is as follows:


“Grand larceny. Every person who shall convert any manner of real estate of the value of fifty
dollars and upwards into personal property, by severing the same from the realty of another, with
felonious intent to and shall so steal, take, and carry away the same, shall be deemed guilty of
grand larceny, and upon conviction thereof shall be punishable by imprisonment in the state prison
for any term not less than one year nor more than fourteen years.”


Section 495 of the Penal Code is found in chapter V of title XIII of part I of the code. Part I is
entitled “Crimes and Punishments”. Title XIII bears the title “Crimes against Property”. Chapter
V is entitled “Larceny [Theft]”.


The plain meaning of the language employed in section 495 would appear to indicate a clear
legislative intent to denounce as a crime the unlawful taking of anything which forms a part of
the realty and which is severed from the realty at the time of taking. As above noted, respondents
contend that oil in place in the ground forms a part of the realty. Obviously, oil which has been
removed from the ground is personal property and the unlawful taking thereof would constitute
larceny just as would the unlawful taking of any other form of personalty.


Respondents urge that by the use of the language “Where the thing taken is any fixture or part
of the realty” the legislature intended to extend the definition of larceny to include the unlawful
taking of fixtures or articles similar to fixtures. To accomplish this result they supply an adjective to
qualify the noun “Part” in the first sentence of the above-quoted statute. The adjective which they
would thus supply is the word “other”. It may be conceded that if the limiting adjective “other”
appeared so that the language were “Where the thing taken is any *291  fixture or other part of the
realty” it might well be argued that the legislature intended to go no further than to denounce the
unlawful taking of fixtures and such articles as are like or similar to fixtures. However, the word
“other” does not occur in the statute and its interposition is unjustified. The nouns “fixture” and
“part” are separated and distinguished by the disjunctive “or” without the use of any qualifying
or limiting adjective preceding and modifying the latter noun. We think that the language is clear
and that the suggestion of respondents would involve an unnecessarily strained construction of its
plain and obvious meaning.


However, if the contention of respondents as to the proper meaning of the language of section 495
of the Penal Code be sustained, we can find no reason to doubt that by the enactment of Act 4194 of
the General Laws the legislature evidenced an unmistakable intention to denounce the conversion
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of real estate into personal property by severance from the soil as larceny. The language which
is here employed is too plain to admit of doubt. It may be remarked in passing that the language
of that count of the indictment here under consideration indicates most strongly that the pleader
obviously intended to frame the pleading in conformity with the provisions of this statute. In this
we think he was successful and unless there is some good reason why petroleum oil should have
a different status from other substances which form a part of the land so that it must be declared
that as to oil a different rule prevails and the unlawful taking of it cannot, because of its nature,
be regarded as coming within the broad inhibition of the latter statute, we must conclude that the
trial court erred in holding that the unlawful taking of oil in place in the land and its severance
from the land does not constitute larceny.


Respondents rely on the decision in People v. Williams, 35 Cal. 671. This case was decided in
1868. In it the defendant was charged in an indictment with having taken and stolen from a certain
named corporation fifty-two pounds of gold-bearing quartz rock. He was convicted of the crime
of grand larceny and thereupon moved the trial court to arrest the judgment on the ground that
the indictment was insufficient. The motion prevailed and the People appealed *292  from the
court's order arresting judgment. The order was affirmed on the ground that the indictment was
fatally uncertain in that it did not sufficiently allege that the rock was personal property and not a
part of the realty. The ground of the decision was that an injury to real estate was not indictable
at common law, that it was therefore not larceny to steal anything which adhered to the soil, and
that the legislature had passed no statute denouncing as larceny the stealing of anything which
adhered to the soil and formed a part of it. In the final sentence of its opinion the court deprecated
the necessity of applying the common law rule and stated that it adverted to the question “mainly
for the purpose of directing the attention of the Legislature to a subject which appears to demand
a remedial statute”.


In 1872 the legislature of California enacted three statutes which materially relaxed the rigidity of
the common law rule which, in effect, provided that realty could not be the subject of larceny. Two
of these statutes, section 495 of the Penal Code and Act 4194, have already received attention.
Section 495 of the Penal Code was enacted on February 14, 1872, and Act 4194 was approved on
March 6, 1872. The third statute is Act 4195 of the General Laws, approved on March 20, 1872.
This last-mentioned statute provides that “Every person who shall feloniously steal, take, and carry
away, or attempt to take, steal, and carry from any mining claim, tunnel, sluice, undercurrent, riffle-
box, or sulphurate [sulphuret-] machine any gold-dust, amalgam, or quicksilver, the property of
another, shall be deemed guilty of grand larceny, ...” It is our opinion that section 495 of the Penal
Code and Act 4194 are in pari materia and that both laws denounce the unlawful taking of realty
as larceny. It is also our opinion, as heretofore indicated, that if it may be assumed that the former
statute was restricted in scope to the taking of fixtures or of some other article or thing affixed to
realty like fixtures, the latter statute is not subject to so narrow an interpretation and provides a
comprehensive denouncement of the severance of realty as larceny. Act 4195 is by its very terms
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limited in its operation to the felonious taking of gold dust, amalgam or quicksilver from mining
claims, etc. *293


In People v. Opie, 123 Cal. 294 [55 Pac. 989], the defendant was charged in an information with
stealing gold ore. The pleading was in the usual form whereby grand larceny was charged and it
was objected that it was fatally defective. The Supreme Court stated that under the authority of
People v. Williams, supra, the contention would have weight but that the legislature with a view
to modifying the law as there declared had enacted Act 4194 whereby the stealing of gold ore,
whether severed from the earth or not by the party charged, was made a crime.


Respondents place much reliance upon People v. Cummings, 114 Cal. 437 [46 Pac. 284], as an
authority supporting their contention that the various statutes to which consideration has heretofore
been given are restricted in their operation and that there is not to be found in the laws of this state
any statute which covers the stealing of oil which it is contended forms a part of the realty and that
therefore the trial court's action in sustaining the demurrer to the amended indictment was proper
and must be upheld. In this case, the defendant was accused of the crime of obtaining two parcels
of land by false pretenses. A general demurrer to the information was sustained and on appeal by
the People the trial court's order was affirmed. The basis of the opinion was that section 532 of
the Penal Code, under which the information was drawn, did not include a case wherein one was
charged with defrauding another of real estate. In its opinion the court declared that the offense
of false pretenses under the English statutes had always been construed as largely analogous to
and closely bordering upon that of larceny, and as having application only to personal property
which was capable of manual delivery and which could be the subject of the offense of larceny
and that realty which was incapable of larcenous asportation was not regarded as requiring from
the criminal law the same protection as personalty. At the time this case was decided section 532
of the Penal Code provided that “every person who ... defrauds any other person of money or
property ... is punishable in the same manner and to the same extent as for larceny of the money
or property so obtained”. It must be conceded that the reasoning of the case which, in the final
analysis, rests upon the proposition that realty cannot be the subject of larceny *294  is favorable
to the contention of respondents. The case was decided in 1896 and section 495 and Act 4194 had
then been on the statute books for twenty-four years. Nevertheless no reference was made to these
statutes in the opinion and its seems to have been assumed that in California realty could not be
the subject of larceny.


In 1905 the legislature amended section 532 of the Penal Code and enlarged its scope to include
the defrauding by one person of any other person “of money, labor or property, whether real or
personal” (italics ours). Notwithstanding the amendment, it was held in People v. Folcey, 78 Cal.
App. 62 [247 Pac. 916], decided in 1926, that section 532 of the Penal Code fails to provide that it
is a crime to obtain real property by fraudulent pretense in that the only portion of the section which
provides for any punishment for a violation of the statute provides that the punishment shall be “in
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the same manner and to the same extent as for larceny of the money or property so obtained”. The
opinion further stated that “the only definition of larceny contained in our codes is that contained
in the Penal Code, sections 484, 485, 486, 487, 488, 502 12, 538, and in General Laws, Deering's
1923 Edition, Acts 4195, 4194, and 5233 (sec. 64, subd. 29), all of which are limited to personal
property”. In view of this statement it must be conceded that People v. Folcey, supra, is authority
for the contention of respondents. However, as was pointed out in People v. Rabe, 202 Cal. 409,
at page 419 [261 Pac. 303]: “We are not bound to accept the language” of People v. Folcey, supra,
“as precedent” although it is true that a petition for a hearing of the case in the Supreme Court was
denied. In People v. Maddux, 102 Cal. App. 169 [282 Pac. 996], the defendant had been convicted
of the crime of grand theft. From the context of the opinion it is apparent that the only evidence
which was adduced during the trial tending to prove that he had committed the offense of which he
was convicted showed that he had obtained real property by means of false pretenses. On appeal the
defendant contended that real property cannot be the subject of larceny and therefore cannot be the
subject of obtaining property under false pretenses. In support of the contention thus advanced he
relied on People v. Cummings, supra, and People v. Folcey, supra. The contention did not prevail.
The appellate *295  court remarked that the cited cases stated a doctrine which, if it still obtained,
might lend support to the defendant's contention but that unhappily for him, the doctrine was highly
technical and unsatisfactory and so far as the case then before the court was concerned had been
modified if not entirely repudiated by the Supreme Court in People v. Rabe, supra. In view of
the stricture upon the language used in the decision in People v. Folcey, supra, as announced in
People v. Rabe, supra, and in view of the pronouncement in People v. Maddux, supra, that People
v. Folcey, supra, states a doctrine which has been modified if not repudiated, a close examination
and analysis of the decision in People v. Folcey, supra, is warranted. It is immediately obvious that
exactly what was there decided was that section 532 of the Penal Code fails to provide that it is a
crime to obtain real property by fraudulent representation or pretense and that the amendment of
the statute by the legislature in 1905, which amendment consisted merely of the insertion of the
words “whether real or personal” had no effect, so far as real property is concerned, since the only
part of the statute which provided any penalty for its violation remained unamended as follows:
“is punishable in the same manner ... as for larceny of the money or property so obtained”. The
very general statement contained in the opinion that “the only definition of larceny contained in
our codes is that contained in the Penal Code, sections 484, 485, 486, 487, 488, 502 12, 538, and
in General Laws, Deering's 1923 Edition, Acts 4195, 4194, and 5233 (sec. 64, subd. 29) all of
which are limited to personal property” was not necessary to the decision and is therefore dictum.
Furthermore, in view of the plain language of Act 4194 we are forced to the conclusion that the
statement is not strictly correct. In considering the language of Act 4194, having particularly in
mind its comprehensiveness, the following language from People v. Roland, 134 Cal. App. 675,
681 [26 Pac. (2d) 517, 519], is apropos: “The point is that although in defining theft the statute
may not expressly denounce particular varieties of felonious acts which may result in defrauding
one of real property, nevertheless, without such particularization, the language of the statute may
be so broad or general in its nature that real property may be the subject of the offense.” The
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language *296  of Act 4194 is most comprehensive and its meaning is clear. We can arrive at no
other conclusion than that by this statute the legislature has unmistakably manifested its intention
to make real property the subject of larceny and that the act does denounce the conversion of real
property, by severance with the intention of stealing it, as larceny.


In support of the trial court's action in sustaining the demurrer to the amended indictment,
respondents further contend that the oil in the ground was the property of the owner of the land
and not of the lessee who merely had the right to prospect and to drill therefor and that the lessee
had no property right in the oil until it was captured and brought to the surface. It is further urged
that the indictment is fatally defective in that it fails to allege that the complainant lessee has any
rights in and to the strata from which it is charged the oil was taken and severed by respondents.


In this connection it must be observed that the amended indictment alleges that on a specified date
the complainant was the owner and holder and in possession of the sole and exclusive right to drill
for, produce, extract, and take petroleum oil from certain described land in Kern County and that
it was then and there in the sole and exclusive possession of the land for the purpose of drilling
for and producing and extracting therefrom such oil and that it was the owner and in possession
of all oil in the land and that such oil was a part of the land, that at such time the complainant
was producing oil from the land, that on the date specified the respondents, against the will and
without the consent of complainant, wilfully, unlawfully and feloniously entered upon the land and
converted a certain manner of the realty consisting of a specified number of barrels of oil having
a value of $572.28 into personal property by severing such oil from the realty with the felonious
intent to sever the same and that they did sever from the land and steal, take and carry away the oil.


It is our conclusion that the amended indictment is not subject to the objection thus presented
by the respondents. The pleading clearly alleges the felonious taking of certain property which
was owned by complainant. Whether the *297  complainant actually owned the oil at the time of
taking or whether it was merely in possession of the land of which the oil formed a part with the
right to drill for and extract the oil is a matter of indifference so far as this case is concerned. (2) It
is an essential element of the crime of larceny that the thing which is taken and carried away shall
be the property of another (18 Am. & Eng. Ency. of Law, 2d ed., p. 498). But the exact status of
the legal title to the property need not be meticulously alleged in the pleading which charges the
commission of the offense. “Considered as an element of larceny, 'ownership' and 'possession' may
be regarded as synonymous terms; for one who has the right of possession as against the thief is,
so far as the latter is concerned, the owner.” (People v. Edwards, 72 Cal. App. 102, 116 [236 Pac.
944, 950].) It is, after all, a matter of no concern to a thief that legal title to the stolen property is
not in the complainant. (People v. Edwards, supra.) It is essential that the pleading which charges
the commission of the crime of larceny shall contain an averment that the property which is the
subject of the offense is not the property of the defendant. (People v. Nunley, 142 Cal. 105 [75
Pac. 676]; People v. Sing, 42 Cal. App. 385, 395 [183 Pac. 865].) “Possession alone, as against the
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wrongdoer, is a sufficient interest to justify an allegation and proof of ownership in a prosecution
for larceny.” (People v. Kirsch, 204 Cal. 599, 602 [269 Pac. 447, 449].)


(3) We think that no useful purpose will be here served by indulging in an extended analysis of the
exact legal status of crude oil in place. Whether, by reason of its fugitive and migratory character,
the owner of the land has merely a qualified ownership or a potential ownership in the oil or
whether his right is something less and may more properly be described as potential possession is
of slight consequence here. It appears to be settled in this state that a lessee under an oil and gas
lease acquires no title to the oil and gas in place as part of the realty. (Western Oil etc. Co. v. Venago
Oil Corp., 218 Cal. 733, 738 [24 Pac. (2d) 971, 88 A. L. R. 1271].) Nevertheless, the last-cited case
holds that such a lessee has the right to enter upon the leased land, drill wells and reduce the oil and
gas to possession and that such right is sufficient under the doctrine of *298  potential possession
to accomplish a valid transfer in praesenti of a fractional interest in the oil and gas in place and
not yet captured and reduced to actual possession. If, under the rule announced in this decision, a
lessee of land having the right to drill for and reduce to possession oil in the ground, has such a title
to the oil in place that he can sell and transfer it and the transfer becomes immediately effective,
no good reason is apparent why the right conferred upon him by the lease is not such that he is
entitled to complain when a trespasser enters upon the leased premises and severs from the realty
the very thing which is the real subject of the lease. In Bartholomae Oil Corp. v. Delaney, 112
Cal. App. 314 [296 Pac. 690], it was decided that the lessee of land under a lease which gave such
lessee the exclusive right to drill, develop and remove petroleum from the ground may maintain
an action to quiet title to the leasehold interest and to the oil in place. In Mexican Gulf Oil Co. v.
Compana Trans. D. P. S. A., 281 Fed. 148, 163, the plaintiff sought to recover damages from the
defendant for the taking of 6,000,000 barrels of oil from certain land in Mexico upon which the
plaintiff claimed to have an exclusive right to drill for oil. The plaintiff was given judgment for the
value of the oil taken. Certain language in the opinion bearing upon the question of the ownership
of the oil in place is apropos to the problem which is being here considered. The court said: “The
argument of the defendant is that oil being a fugacious element is not owned by any one until it is
brought to the surface; the owner of the land does not own it if he has given the exclusive right to
explore to another; that other cannot recover if he was not in possession of it. Such a result seems
to me so unjust as to make the reasoning which leads to it wrong.”


Numerous additional authorities have been cited by appellant, wherein the courts have discussed
the nature of the right to oil in place which is vested in the owner of the realty. Whether this right is
properly characterized as a “qualified ownership” or “potential ownership” or “ownership subject
to defeasance” or “potential possession” is not here a matter of very great importance. It must, we
think, be granted that it is a right which deserves the protection of the law in its enforcement. It
is here conceded that the complainant is the lessee of the land having the exclusive *299  right to
drill for, produce, extract, and take from the land crude oil which may be there discovered. This
is sufficient to place the complainant in possession of whatever rights to the oil in place as were
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held by the owner of the leased premises and to entitle the lessee to complain of the unauthorized
invasion of such rights by respondents who are alleged to have trespassed upon the land and to
have feloniously severed and taken the oil from the realty.


(4) In conclusion, it should be remarked that we have here considered the contention of respondents
that oil in place in the ground forms a part of the realty and that, in accordance with the common
law rule, it may not be the subject of larceny, and have indicated our opinion that this contention
is not sustainable because of the presence in the statutes of California of certain laws which have
relaxed the rigidity of the common law rule. Concededly, if oil in place may properly be regarded
as personal property rather than realty the contention of respondents in this regard must fail if the
amended indictment is sufficient to charge a larceny of personalty. Examination of the pleading
warrants the conclusion that it is entirely sufficient to charge a larceny of personal property so that
whether the article alleged to have been taken was realty or personalty the action of the trial court
in sustaining the general demurrer of respondents was, in our view, erroneous.


For the reasons herein stated the order from which this appeal has been taken is reversed, the cause
is remanded and the trial court is ordered to overrule the demurrer to the amended indictment.


Barnard, P. J., and Marks, J., concurred.
A petition by respondents to have the cause heard in the Supreme Court, after judgment in the
District Court of Appeal, was denied by the Supreme Court on December 17, 1934.


Preston, J., voted for a hearing. *300


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


THE PEOPLE, Plaintiff and Respondent,
v.


CHANDA JOHN LOEUN, Defendant and Appellant.


No. S046514.
Dec. 22, 1997.


SUMMARY


A jury convicted defendant of assault with a deadly weapon (Pen. Code, § 245, subd. (a)(1)), and
found true allegations that defendant had personally inflicted great bodily injury (Pen. Code, §
12022.7) and had committed the assault for the benefit of a criminal street gang (Pen. Code, §
186.22, former subd. (b)(1)). The prosecution used an assault committed during the same incident
on the same victim by defendant's fellow gang member to establish the “pattern of criminal
activity” (Pen. Code, § 186.22, former subd. (f)) required for imposition of the criminal street gang
sentencing enhancement. (Superior Court of Santa Clara County, No. 166375, Gregory M. Ward,
Judge.) The Court of Appeal, Sixth Dist., No. H012038, affirmed.


The Supreme Court affirmed, holding that the separate, concurrent assault by a fellow gang
member established the requisite pattern of criminal activity. Under Pen. Code, § 186.22, former
subd. (f), a pattern of criminal gang activity can be established by proof of “two or more” predicate
offenses committed “on separate occasions, or by two or more persons” (Pen. Code, § 186.22,
former subd. (e)). The Legislature's use of the disjunctive “or” indicates an intent to allow the
prosecution the choice of proving either two or more predicate offenses committed on separate
occasions or such offenses committed by two or more persons on the same occasion. Furthermore,
1996 amendments to Pen. Code, § 186.22, subd. (e), effective, January 1, 1997, changing the
wording of the definition of “pattern of criminal activity” from offenses that “are committed on
separate occasions, or by two or more persons” to offenses that “were committed on separate
occasions, or by two or more persons” do not indicate a legislative intent that the two or more
predicate offenses be offenses committed before the defendant's charged crime. The court also
held that this construction of the statute does not violate constitutional principles of freedom
of association and due process (U.S. Const., 1st and 14th Amends.), since the enhancement
punishes conduct, not association. Finally, the court held that this application of the enhancement
to defendant did not violate ex post facto principles, since there was no uniform judicial rule
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interpreting the statutory language in a more restrictive manner when defendant committed the
charged offense. (Opinion by Kennard, J., expressing the unanimous view of the court.) *2


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Criminal Law § 529.6-Punishment-Imprisonment-Sentence Enhancements-Criminal Street Gang
Activity-Pattern of Criminal Gang Activity.
In a prosecution for assault with a deadly weapon (Pen. Code, § 245, subd. (a)(1)), the prosecution
established the requisite “pattern of criminal activity” (Pen. Code, § 186.22, former subd. (f)) to
support imposition of a sentencing enhancement based on defendant's commission of the assault
for the benefit of a criminal street gang (Pen. Code, § 186.22, former subd. (b)(1)), with evidence of
defendant's charged offense and proof of another assault committed on the same occasion against
the same victim by a fellow gang member. Under the statute, the pattern of criminal gang activity
can be established by proof of “two or more” predicate offenses committed “on separate occasions,
or by two or more persons” (Pen. Code, § 186.22, former subd. (e)). The Legislature's use of the
disjunctive “or” indicates an intent to allow the prosecution the choice of proving the requisite
pattern by evidence of two or more predicate offenses committed on separate occasions or by
evidence of such offenses committed by two or more persons on the same occasion.


former[See 2 Witkin & Epstein, Cal. Criminal Law (2d ed. 1988) § 1251B.]


(2)
Statutes § 29--Construction--Language--Legislative Intent.
In construing a statute, a court, mindful of its limited role in the process of interpreting enactments
from the political branches of our state government, follows the Legislature's intent, as exhibited
by the plain meaning of the actual words of the law, whatever may be thought of the wisdom,
expediency, or policy of the act. A court gives the words of the statute their usual and ordinary
meaning. Words must be construed in context, and statutes must be harmonized, both internally
and with each other, to the extent possible. Interpretations that lead to absurd results or render
words surplusage are to be avoided. If there is no ambiguity in the language of the statute, then the
Legislature is presumed to have meant what it said, and the plain meaning of the language governs.
Where a statute is clear, courts will not interpret away clear language in favor of an ambiguity
that does not exist.


(3)
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Statutes § 28--Construction--Language--Verb Tense.
The legislative use of a verb tense is significant in construing statutes.


(4)
Criminal Law § 529.6-Punishment-Imprisonment-Sentence Enhancements-Criminal Street Gang
Activity-Constitutionality *3  of Statute.
The California Street Terrorism Enforcement and Prevention Act (STEP Act) (Pen. Code, § 186.20
et seq.) does not violate constitutional principles of freedom of association and due process (U.S.
Const., 1st and 14th Amends.), since this act, which calls for imposition of a criminal sentencing
enhancement upon proof that a defendant committed a crime for the benefit of a criminal street
gang (Pen. Code, § 186.22, subd. (b)(1)), punishes conduct, not association. The STEP Act
differs from statutes that infringe on protected associational rights since the STEP Act does
not criminalize group membership. Therefore, the prosecution may prove the requisite “pattern
of criminal activity” (Pen. Code, § 186.22, subd. (f)) to support imposition of the sentencing
enhancement with proof of two simultaneous offenses by fellow gang members, and need not
prove a predicate offense predating the crime charged in order to comport with these constitutional
principles.


(5)
Criminal Law § 529.6-Punishment-Imprisonment-Sentence Enhancements-Criminal Street Gang
Activity-Application to Concurrent Gang Crimes-Ex Post Facto.
In a prosecution for assault with a deadly weapon (Pen. Code, § 245, subd. (a)(1)), the prosecution's
use of evidence of defendant's charged offense and evidence of another assault committed on the
same occasion against the same victim by a fellow gang member to establish the requisite “pattern
of criminal activity” (Pen. Code, § 186.22, former subd. (f)) to support imposition of a sentencing
enhancement for criminal street gang activity (Pen. Code, § 186.22, former subd. (b)(1)) did not
violate ex post facto principles, since there was no uniform judicial rule interpreting the statutory
language in a more restrictive manner when defendant committed the charged offense.


(6)
Criminal Law § 529.6-Punishment-Imprisonment-Sentence Enhancements-Criminal Street Gang
Activity-Pattern of Criminal Gang Activity-Amended Statute.
Pen. Code, § 186.22, former subd. (e), defines the “pattern of criminal activity” that is a prerequisite
to imposition of a sentencing enhancement upon a criminal defendant who participates in a
criminal street gang. In 1996, the Legislature amended § 186.22, subd. (e), effective January
1, 1997, changing the wording of the definition from offenses that “are committed on separate
occasions, or by two or more persons” to offenses that “were committed on separate occasions,
or by two or more persons.” However, the Legislature's change in verb tense in that phrase does
not indicate a legislative intent that the two or more predicate offenses required to establish the
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requisite pattern be offenses committed before the defendant's charged crime. The legislative
history makes no mention of the *4  meaning of the verb tense change, but it does indicate that
the change was most likely a typographical error.


COUNSEL
Lori Klein, under appointment by the Supreme Court, for Defendant and Appellant.
Francis J. Bardsley, Public Defender (San Diego), Greg Maizlish, Deputy Public Defender, and
Stephen Gilbert as Amici Curiae on behalf of Defendant and Appellant.
Daniel E. Lungren, Attorney General, George Williamson, Chief Assistant Attorney General,
Ronald A. Bass, Assistant Attorney General, Stan M. Helfman and Violet M. Lee, Deputy
Attorneys General, for Plaintiff and Respondent.


KENNARD, J.


In this case we revisit the Street Terrorism Enforcement and Prevention Act, also known as
the STEP Act, which was recently before us in People v. Gardeley (1996) 14 Cal.4th 605 [59
Cal.Rptr.2d 356, 927 P.2d 713].


As we noted in People v. Gardeley, supra, 14 Cal.4th at page 615, the Legislature enacted the STEP
Act in 1988 for the express purpose of eradicating criminal activity by street gangs. (Pen. Code, §
186.21; further undesignated statutory references are to the Penal Code.) Among the STEP Act's
provisions is one imposing additional penalties for felony offenses committed “for the benefit of,
at the direction of, or in association with any criminal street gang.” (§ 186.22, subd. (b)(1), italics
added.) The act defines “criminal street gang” as any ongoing association that consists of three or
more persons, that has a common name or common identifying sign or symbol, that has as one
of its “primary activities” the commission of certain specified criminal offenses, and that engages
through its members in a “pattern of criminal gang activity.” (Id., subd. (f), italics added.) A gang
engages in a “pattern of criminal gang activity” when its members participate in “two or more”
specified criminal offenses (the so-called “predicate offenses”) that are committed within a certain
time frame and “on separate occasions, or by two or more persons.” (Id., subd. (e).)


We held in People v. Gardeley, supra, 14 Cal.4th at page 625, that the prosecution there had proven
a “pattern of criminal gang activity” through *5  evidence pertaining to the charged offense and
one other offense committed on a prior occasion by the defendant's fellow gang member. At issue
here is whether the requisite “pattern” can also be established by evidence of the offense with
which the defendant is charged and proof of another offense committed on the same occasion by
a fellow gang member. We conclude this is permissible.


I
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The prosecution charged defendant with assaulting Jose Ivan Corral with a deadly weapon (§ 245,
subd. (a)(1)), and further alleged that defendant personally inflicted great bodily injury on the
victim (§ 12022.7) and committed the crime for the benefit of a criminal street gang (§ 186.22,
subd. (b)(1)). These are the relevant facts:


On May 27, 1993, Ariel Ramirez was working at a gasoline station in San Jose when three
Cambodian males came in to buy cigarettes. Each one of the Cambodians had a blue bandanna
hanging out of his back pants pocket; one of them stared at Ramirez and seemed to take particular
note of a red shop rag (used to clean up oil spills) hanging from his pants pocket. They then left, but
two of them returned a few minutes later accompanied by several other Asian males. The person
who earlier had stared at Ramirez asked him, “What's up?” One of the others added, “Crip cuz.
You got a problem?” The group then left and walked toward a nearby church and recreation center.


A short while later, Ramirez saw his cousin Ivan Corral driving by the station and hailed him
over. With Corral were Ramirez's brother, two other cousins, and a friend. Ramirez described his
encounter with the Asian males and said he thought they could be found in the adjacent churchyard.
Leaving Ramirez at the gas station, Corral and the others approached the church on foot. Corral
spotted a car with its trunk open and several Asian youths huddled around it, and he saw someone
in the group take a wooden baseball bat out of the car trunk. Suddenly, about 15 members of the
Asian group started running toward him. Defendant was part of this group and was wielding the
baseball bat. A few of the others displayed knives, one carried a tire iron, and another had a pool
cue. Corral and his 4 companions turned and ran back to the gasoline station pursued by as many
as 40 or 50 Asian youths.


Corral picked up a metal pipe for protection but told his pursuers that he did not want any trouble.
Defendant, the Asian group's apparent leader, responded: “Fuck that Norte shit.” Corral understood
the Spanish word “Norte” to be a reference to certain Hispanic street gangs from the northside of
Los Angeles that proclaim their gang membership by wearing red clothing. Corral denied gang
membership, saying, “I'm not in no click [sic].” *6


In an effort to avert violence, Corral put the metal pipe down and suggested to defendant that they
“just talk it over.” Defendant said, “No.” One of defendant's companions uttered the word “Crip”;
someone else asked, “You want to mess with Crips?”; and defendant added, “I'm a Cambodian
Crip.” This latter comment prompted Corral to pick up the metal pipe he had put down earlier.
Defendant then said, “Fuck this shit,” and moved forward. When Corral stepped back, he tripped
over a bicycle. While Corral was on the ground, defendant hit him with the baseball bat, first in
the head, and then on the shoulder and arm. Seconds later, another member of the Asian group,
Chad Hen, struck Corral in the ribs with a tire iron.
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Corral managed to break free from his assailants and ran to a convenience store. From there, he
was taken by ambulance to a local hospital, where he was treated for head injuries and abrasions.


That same day, officers of the San Jose Police Department arrested defendant and Chad Hen in
the churchyard. The chief investigating officer was Detective Patrick Boyd of the department's
gang unit. He talked to Hen, who had hit Corral with the tire iron. Hen admitted being a member
of “CWA,” which stands for “Cambodians With Attitude.” Detective Boyd also spoke with
defendant, 1  who likewise admitted being a member of CWA and a “Crip”; defendant showed
Boyd a tattoo on his arm spelling out the word “CRIPS.” Other Asian youths at the scene identified
themselves to Boyd as CWA members; some made a hand sign by cupping their hands with the
thumb up and index finger curved to form the letter “C” to signify membership in a “Crip” gang.


1 Defendant talked to Detective Boyd after advisement and waiver of his constitutional rights
under Miranda v. Arizona (1966) 384 U.S. 436, 479 [86 S.Ct. 1602, 1630, 16 L.Ed.2d 694,
10 A.L.R.3d 974].


At the time of trial, Detective Boyd was a 13-year veteran of the San Jose Police Department, and
for the past year had been assigned to a special unit investigating crimes associated with criminal
street gangs. As a result of his experience, Boyd was thoroughly familiar with the practices and
memberships of the gangs active in the San Jose area. Boyd described CWA's primary activity
as committing assaults with deadly weapons. 2  CWA is a “Crip” gang, whose members use blue
clothing to indicate their gang *7  affiliation. Their rivals, the “Blood” gangs, use red as their gang
color. CWA's “turf” is the area in and around the churchyard near the gas station where the attack
in this case took place. Boyd also explained that gangs commonly protect their turf by attacking
those who come into the area sporting the color of a rival gang.


2 Boyd described one such assault committed on November 24, 1992, by one Sam Ponlok, a
member of “Tiny Rascals,” which is a subset of the CWA gang. Although the prosecution
introduced into evidence the information and abstract of judgment showing Ponlok's
conviction for assault with a deadly weapon (§ 245, subd. (a)(1)), the trial court emphasized
to the jury that the evidence of the Ponlok incident was being admitted only as a basis
for Detective Boyd's opinion that committing assaults with deadly weapons was a primary
activity of the CWA. Thus, we do not look to Ponlok's conviction as evidence of one of
the “two or more” predicate offenses necessary to establish the requisite pattern of criminal
gang activity.


The jury convicted defendant of assault with a deadly weapon (§ 245, subd. (a)(1)), and found
true the allegations that defendant had personally inflicted great bodily injury (§ 12022.7) and had
committed the offense for the benefit of a criminal street gang (§ 186.22, subd. (b)(1)). The trial
court sentenced defendant to state prison for eight years (a three-year term for the assault with a
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deadly weapon, a three-year enhancement for personally inflicting great bodily injury, and a two-
year “street gang” enhancement).


(1a) On appeal, defendant challenged the sufficiency of evidence pertaining to the two-year “street
gang” enhancement that the trial court imposed under section 186.22. Specifically, he contended
that if the prosecution relies on the charged crime for one of the “two or more” predicate offenses
statutorily required to establish the requisite “pattern of criminal gang activity,” the prosecution
must in addition present evidence of at least one prior offense of gang activity. Therefore,
defendant argued, proof of the offense charged against him and another offense committed on
the same occasion by a fellow gang member, as occurred here, was insufficient to establish the
requisite “pattern.” The Court of Appeal disagreed and affirmed the judgment in its entirety. We
granted defendant's petition for review.


II
At the time of the criminal events here, the STEP Act in subdivision (b)(1) of section 186.22
provided in relevant part: “[A]ny person who is convicted of a felony which is committed for the
benefit of, at the direction of, or in association with any criminal street gang, with the specific intent
to promote, further, or assist in any criminal conduct by gang members, shall, upon conviction of
that felony, in addition and consecutive to the punishment prescribed for the felony or attempted
felony of which he or she has been convicted, be punished by an additional term of one, two, or
three years at the court's discretion.” 3  Therefore, a defendant is subject to these increased penalties
only if the charged crime was “committed for the benefit of, at the direction of, or in association
with any criminal street gang.” (§ 186.22, subd. (b)(1), italics added.) *8


3 Because defendant's assault on Ivan Corral took place on May 27, 1993, we consider the
version of the STEP Act then in effect. (Stats. 1991, ch. 661, § 2, pp. 3039-3040.) With regard
to former section 186.22, subdivision (b)(1), quoted above, that version is in substance the
same as the present law.


A “criminal street gang,” as defined in former subdivision (f) of section 186.22, is “any ongoing
organization, association, or group of three or more persons, whether formal or informal, having
as one of its primary activities the commission of one or more of the criminal acts enumerated
[in subdivision (e) of the statute, the so-called 'predicate offenses'], which has a common name
or common identifying sign or symbol, whose members individually or collectively engage in or
have engaged in a pattern of criminal gang activity.” Thus, for a group to fall within the statutory
definition of a “criminal street gang,” these requirements must be met: (1) the group must be an
ongoing association of three or more persons sharing a common name or common identifying
sign or symbol; (2) one of the group's primary activities must be the commission of one of the
specified predicate offenses; and (3) the group's members must “engage in or have engaged in a
pattern of criminal gang activity.” (Former § 186.22, subd. (f); see People v. Gardeley, supra, 14
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Cal.4th 605, 616-617 [discussing the STEP Act's definition of a “criminal street gang”].) The third
requirement is at issue here.


The term “pattern of criminal gang activity” is defined in former subdivision (e) of section 186.22
as “the commission, attempted commission, or solicitation of two or more of [the statutorily
enumerated 'predicate offenses'], provided at least one of those offenses occurred after the effective
date of this chapter [September 26, 1988] and the last of those offenses occurred within three years
after a prior offense, and the offenses are committed on separate occasions, or by two or more
persons.”


Among the predicate offenses listed in former subdivision (e) of section 186.22 is the crime of
which defendant was convicted in this case: “Assault with a deadly weapon or by means of force
likely to produce great bodily injury, as defined in Section 245.” (Id., subd. (e)(1).) That crime
was also committed by defendant's fellow CWA member, Chad Hen, who hit Ivan Corral with
a tire iron. The Court of Appeal held that evidence of those two separate acts of assault with a
deadly weapon committed by defendant and Hen on the same occasion was sufficient to satisfy
the statutory requirement of “two or more” predicate offenses that make up the requisite “pattern
of criminal gang activity.” We agree.


III
(2) In construing the relevant provisions of the STEP Act, as with any statute, we strive to
ascertain and effectuate the Legislature's intent. (People v. Gardeley, supra, 14 Cal.4th 605, 621;
Hsu v. Abbara (1995) 9 Cal.4th 863, 871 [39 Cal.Rptr.2d 824, 891 P.2d 804].) “In undertaking
this determination, *9  we are mindful of this court's limited role in the process of interpreting
enactments from the political branches of our state government. In interpreting statutes, we follow
the Legislature's intent, as exhibited by the plain meaning of the actual words of the law, ' ”
'whatever may be thought of the wisdom, expediency, or policy of the act.' “ ' ” (California
Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627, 632 [59
Cal.Rptr.2d 671, 927 P.2d 1175].) We give the words of the statute “ 'their usual and ordinary
meaning.' ” (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263, 268 [36 Cal.Rptr.2d 563, 885
P.2d 976], quoting DaFonte v. Up-Right, Inc. (1992) 2 Cal.4th 593, 601 [7 Cal.Rptr.2d 238, 828
P.2d 140].) “ 'Words must be construed in context, and statutes must be harmonized, both internally
and with each other, to the extent possible.' [Citation.] Interpretations that lead to absurd results
or render words surplusage are to be avoided. [Citation.]” (Woods v. Young (1991) 53 Cal.3d 315,
323 [279 Cal.Rptr. 613, 807 P.2d 455].) “If there is no ambiguity in the language of the statute,
'then the Legislature is presumed to have meant what it said, and the plain meaning of the language
governs.' [Citation.] 'Where the statute is clear, courts will not ”interpret away clear language in
favor of an ambiguity that does not exist.“ [Citation.]' ” (Lennane v. Franchise Tax Board, supra,
at p. 268.)
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(1b) Here, the pertinent language of former subdivision (e) of section 186.22 is clear and
unambiguous. It states that a “pattern of criminal gang activity” is established by “the commission,
attempted commission, or solicitation of two or more” statutorily enumerated offenses “committed
on separate occasions, or by two or more persons.” (Ibid.)


In Gardeley, we held that the prosecution had established the commission of the statutorily required
“two or more” predicate offenses “on separate occasions, or by two or more persons” by proof of
the defendant's commission of the charged offense and proof of the commission of “shooting at an
inhabited dwelling” (§ 246) by a fellow gang member on an earlier occasion. (People v. Gardeley,
supra, 14 Cal.4th at p. 625.) In Gardeley, not only were the predicate offenses committed on
separate occasions, but they were also perpetrated by two different persons. The pertinent statutory
language does not require proof, however, that the two or more predicate offenses must have been
committed both on separate occasions and by different persons. Under the statute, the pattern of
criminal gang activity can be established by proof of “two or more” predicate offenses committed
“on separate occasions, or by two or more persons.” (Former § 186.22, subd. (e), italics added.)
The Legislature's use of the disjunctive “or” in the language just quoted indicates an intent to
designate alternative ways of satisfying the statutory requirements. ( *10  Mercer v. Department
of Motor Vehicles (1991) 53 Cal.3d 753, 763-764 [280 Cal.Rptr. 745, 809 P.2d 404]; White v.
County of Sacramento (1982) 31 Cal.3d 676, 680 [183 Cal.Rptr. 520, 646 P.2d 191].) This language
allows the prosecution the choice of proving the requisite “pattern of criminal gang activity” by
evidence of “two or more” predicate offenses committed “on separate occasions” or by evidence
of such offenses committed “by two or more persons” on the same occasion. 4  Therefore, when
the prosecution chooses to establish the requisite “pattern” by evidence of “two or more” predicate
offenses committed on a single occasion by “two or more persons,” it can, as here, rely on evidence
of the defendant's commission of the charged offense and the contemporaneous commission of a
second predicate offense by a fellow gang member.


4 Of course, proof of the “two or more” predicate offenses as specified by former subdivision
(e) of section 186.22 need not consist of evidence that different Penal Code provisions were
violated. Rather, the commission of two acts violating the same penal provision (for example,
two robberies) would satisfy the statutory requirement of “two or more” predicate offenses so
long as the robberies satisfied the further statutory requirement of having been committed “on
separate occasions, or by two or more persons.” (Former § 186.22, subd. (e) and (e)(2) [listing
robbery as defined in section 211 et seq. as a qualifying predicate offense].) Otherwise, a
gang that limited its criminal behavior to one type of criminal activity, such as committing
robberies, “would not be subject to the [STEP Act] no matter how many times its members
committed that crime.” (In re Nathaniel C. (1991) 228 Cal.App.3d 990, 1002 [279 Cal.Rptr.
236].)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES186.22&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH625&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_625 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH625&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_625 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=53CALIF3D753&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_763&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_763 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=53CALIF3D753&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_763&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_763 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991089451&pubNum=661&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=31CALIF3D676&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_680 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=31CALIF3D676&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_680 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982128384&pubNum=661&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES186.22&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=228CAAPP3D990&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1002&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1002 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991058993&pubNum=227&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991058993&pubNum=227&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Loeun, 17 Cal.4th 1 (1997)
947 P.2d 1313, 69 Cal.Rptr.2d 776, 97 Cal. Daily Op. Serv. 9562...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


Defendant contends that even if the crime charged can constitute one of the statutorily required
“two or more” predicate offenses to establish the requisite “pattern of criminal gang activity,” as
we held in People v. Gardele y, supra, 14 Cal.4th 605, 625, the statutory requirement is met only if
there has been at least one prior offense committed on a separate occasion. Otherwise, he argues,
a defendant could not “know” that commission of the current offense would provide the second of
the “two or more” predicate offenses necessary to establish a “pattern of criminal gang activity.”
Not so.


The requisite “pattern of criminal gang activity” is merely part of what the prosecution must
prove to establish that the current crime is related to an ongoing “criminal street gang.” (Former
§ 186.22, subd. (f).) Nothing in the statutory scheme suggests that the Legislature intended that
the prosecution could prove this “pattern” only if it could show that a defendant had knowledge
of prior crimes committed by fellow gang members.


Defendant's argument also founders on the language of the statute, which defines a “criminal street
gang” as one “whose members individually or collectively engage in or have engaged in a pattern
of criminal gang activity.” (former § 186.22, subd. (f), italics added.) The Legislature's use of the
present tense “engage in” indicates its intent that instances of current criminal conduct can satisfy
the statutory requirement for a “pattern of *11  criminal gang activity.” (3) “[The legislative] use
of a verb tense is significant in construing statutes.” (United States v. Wilson (1992) 503 U.S. 329,
333 [112 S.Ct. 1351, 1354, 117 L.Ed.2d 593]; see also Martin v. City of Albany (1994) 320 Or. 175,
181 [880 P.2d 926, 929-930].) ( 1c) Therefore, the prosecution can establish the requisite “pattern”
exclusively through evidence of crimes committed contemporaneously with the charged incident.


(4) We also reject defendant's contention that his proposed construction of the STEP Act (that
the prosecution must prove one predicate offense predating the crime charged) is compelled by
constitutional principles of freedom of association and due process. (U.S. Const., 1st & 14th
Amends.) In support, defendant cites Scales v. United States (1961) 367 U.S. 203 [81 S.Ct. 1469,
6 L.Ed.2d 782], which holds that a statute criminalizing group membership runs afoul of these
principles unless it includes a requirement that the defendant had knowledge of the group's illegal
goals and entertained the specific intent to advance those goals. (Scales, supra, at pp. 228-230
[81 S.Ct. at pp. 1485-1487] [upholding a conviction under the federal Smith Act for knowing
membership in an organization advocating the overthrow of the United States government by force
or violence].)


The analogy that defendant draws between statutes that infringe on protected associational rights
and California's STEP Act is inapt because the STEP Act does not criminalize group membership.
As we explained in People v. Gardeley, supra, 14 Cal.4th 605, 623-624, the STEP Act punishes
conduct, not association. Moreover, the STEP Act satisfies the requirements of due process
by “impos[ing] increased criminal penalties only when the criminal conduct is felonious and
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committed not only 'for the benefit of, at the direction of, or in association with' a group that meets
the specific statutory conditions of a 'criminal street gang,' but also with the 'specific intent to
promote, further, or assist in any criminal conduct by gang members.' ([Former] § 186.22, subd. (b)
(1).)” (Gardeley, supra, 14 Cal.4th at pp. 623-624.) We do not understand the due process clause
to impose requirements of knowledge or specific intent beyond these, and defendant cites nothing
to convince us otherwise.


(5) Nor is there merit to defendant's suggestion that to apply our construction of the STEP Act
in this case would violate ex post facto principles. Defendant relies on People v. Davis (1994) 7
Cal.4th 797, 811 [30 Cal.Rptr.2d 50, 872 P.2d 591], which states that “an unforeseeable judicial
enlargement of a criminal statute, applied retroactively, operates in the same manner as an ex post
facto law.” In Davis, which involved the crime of fetal homicide under section 187, subdivision
(a), we concluded that the statute *12  prohibited the killing of a nonviable fetus. (People v. Davis,
supra, at p. 802.) But we declined to apply that holding to the defendant, who during a robbery
had shot a pregnant woman, causing the miscarriage of her not-yet-viable fetus. As we pointed
out, previous appellate decisions had uniformly held that a conviction for fetal homicide required
proof of fetal viability. (Id. at p. 811.) Therefore, in Davis, ex post facto principles precluded the
imposition of criminal liability for conduct that at the time was not considered criminal, namely,
causing the pregnant victim to miscarry. No similar ex post facto problem exists with respect to
the “pattern of criminal gang activity” requirement of the STEP Act that defendant challenges
here. Unlike the situation in Davis, there was no uniform appellate rule interpreting the pertinent
statutory language contrary to our holding here when defendant committed the assault with a
deadly weapon on Ivan Corral.


(6) Just before oral argument, defendant filed a supplemental brief pointing out the Legislature's
recent enactment of two coordinated bills that, effective January 1, 1997, repealed the “sunset”
date of the STEP Act and added language to section 186.22, subdivision (e) (Stats. 1996, ch. 873,
§ 1; Stats. 1996, ch. 982, § 1). As amended, subdivision (e) of section 186.22 now reads: “As used
in this chapter, 'pattern of criminal gang activity' means the commission of, attempted commission
of, or solicitation of, sustained juvenile petition for, or conviction of two or more of the following
offenses, provided at least one of these offenses occurred after the effective date of this chapter
and the last of those offenses occurred within three years after a prior offense, and the offenses
were committed on separate occasions, or by two or more persons.” (Stats. 1996, ch. 982, § 1;
underlining indicates changes effective January 1, 1997.) Before this amendment (and at the time
of defendant's conviction in this case), the last phrase of former section 186.22, subdivision (e)
stated: “and the offenses are committed on separate occasions, or by two or more persons.” (Italics
added.)


Defendant contends that the replacement of the word “are” in the version of the STEP Act under
which defendant was sentenced with the word “were” in the current version shows that the
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Legislature must have intended all along that the statutorily required “two or more” predicate
offenses to establish the requisite “pattern of criminal gang activity” be offenses committed before
the charged crime. He also argues that notwithstanding the intent of the Legislature when it enacted
the version of the STEP Act under which defendant was sentenced, he should gain the benefit
of the recent STEP Act amendment, which, according to defendant, will bar prosecutors in cases
subject to the present law from relying on current offenses to prove a pattern of criminal gang
activity. Defendant likens this situation to a legislative reduction of sentence, which under *13  In
re Estrada (1965) 63 Cal.2d 740, 748 [48 Cal.Rptr. 172, 408 P.2d 948], would have to be applied
retroactively to his case. We are not persuaded.


The verb tense change from “are” to “were” in subdivision (e) of section 186.22 was part of
a legislative package that was promoted by the California District Attorneys Association and
other law enforcement organizations but opposed by the criminal defense bar. The history of the
legislation, provided by defendant, discusses the need to eliminate the “sunset” provision and to
clarify that “sustained juvenile petitions” can be used to prove the requisite “pattern of criminal
gang activity”; but, as defendant concedes, it makes no mention of the verb tense change from “are”
to “were” in the last phrase of section 186.22, subdivision (e). It may be that this change simply
conformed the verb tense in the final phrase of subdivision (e) (“the offenses were committed”)
with the verb tense already used in the previous two phrases (“these offenses occurred”; “those
offenses occurred”) and that it has no broader meaning. But it is also possible that the change in
verb tense was made inadvertently.


Support for this latter view lies in the summaries of Assembly Bill No. 2035 (1995-1996 Reg.
Sess.) prepared for the legislative committees; some of these correctly point out that the then
current law used the word “are” in the last phrase of subdivision (e) of section 186.22, while others
misquote then current law as already using the word “were.” (Compare the summary prepared for
the Senate Committee on Criminal Procedure, hearing date July 2, 1996, that describes “existing
law” as stating “the offenses are committed on separate occasions, or by two or more persons,”
with the summaries prepared for the Assembly Committee on Public Safety, hearing date April
16, 1996, and the Assembly Committee on Appropriations, hearing date May 22, 1996, both
describing “existing law” as stating “offenses were committed on separate occasions, or by two or
more persons.” [Italics added.].) The confusion in the legislative committees' summaries regarding
which verb tense was used in the prior version of subdivision (e) suggests that the “change” in
verb tense enacted into law by Assembly Bill No. 2035 may have been nothing more than a
typographical error. Nothing in the muddled legislative history pertaining to the change from “are”
to “were” lends any support to defendant's contention that this verb tense change indicates an
intent by the Legislature to increase the prosecutorial burden by limiting the criminal acts that the
prosecution may use to establish the requisite “pattern of criminal gang activity.” 5  *14



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=63CALIF2D740&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_748 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=63CALIF2D740&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_748 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965109637&pubNum=661&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES186.22&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES186.22&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES186.22&originatingDoc=I3e90a1a9fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Loeun, 17 Cal.4th 1 (1997)
947 P.2d 1313, 69 Cal.Rptr.2d 776, 97 Cal. Daily Op. Serv. 9562...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


5 We do not decide defendant's contention, raised in his reply brief, that because he
was sentenced to a three-year enhancement for personally inflicting great bodily injury,
imposition of the two-year “street gang” enhancement violates section 654, which prohibits
punishment under different penal provisions for the same act or omission. Questions
regarding the propriety of defendant's sentence fall outside our grant of review, which was
limited to “issues concerning what evidence will suffice to prove the existence of a criminal
street gang.”


IV
Through evidence of defendant's commission of the charged crime of assault with a deadly weapon
on Ivan Corral and the separate assault on Corral seconds later by a fellow gang member, the
prosecution established the requisite “pattern of criminal gang activity” to show that the gang on
whose behalf defendant committed the assault meets the statutory definition of a “criminal street
gang.”


Disposition
The judgment of the Court of Appeal is affirmed.


George, C. J., Mosk, J., Baxter, J., Werdegar, J., Chin, J., and Brown, J., concurred.
Appellant's petition for a rehearing was denied January 21, 1998. *15


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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11 Cal.5th 1056
Supreme Court of California.


The PEOPLE, Plaintiff and Respondent,
v.


Goldy RAYBON, Defendant and Appellant.


[And four other cases * ]


* People v. Cooper (No. C084911 [Super. Ct. No. 13F03230]); People v. Davis (No. C084960
[Super. Ct. No. 08F07402]); People v. Haynes (No. C084964 [Super. Ct. No. 12F00411]);
People v. Potter (No. C085101 [Super. Ct. No. 06F11185]).


S256978
|


August 12, 2021


Synopsis
Background: Defendants, who were convicted of possessing cannabis while in prison, petitioned
to dismiss their convictions after proposition decriminalized possession of less than one ounce of
cannabis. The Superior Court, Sacramento County, No. 09F08248, Curtis M. Fiorini, J., denied
petitions. Defendants appealed. The Third District Court of Appeal, Raye, J., 36 Cal.App.5th 111,
248 Cal.Rptr.3d 611, reversed and remanded. Review was granted.


[Holding:] The Supreme Court, Groban, J., held that proposition did not invalidate convictions
for possessing cannabis while in prison.


Reversed and remanded.


Kruger, J., filed an opinion concurring in part and dissenting in part.


Procedural Posture(s): Appellate Review; Post-Conviction Review.


West Headnotes (10)


[1] Statutes Construction and operation of initiated statutes
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In interpreting a voter initiative, a court applies same principles that govern statutory
construction.


1 Case that cites this headnote


[2] Statutes Construction and operation of initiated statutes
Where a law is adopted by the voters, their intent governs.


[3] Statutes Construction and operation of initiated statutes
In determining the intent of the voters for purposes of interpreting a voter initiative, a court
turns first to the language of the statute, giving the words their ordinary meaning.


2 Cases that cite this headnote


[4] Statutes Context
Statutes Statutory scheme in general
Statutory language must be construed in the context of the statute as a whole and the overall
statutory scheme.


3 Cases that cite this headnote


[5] Statutes Construction and operation of initiated statutes
Courts apply a presumption that the voters, in adopting an initiative, did so being aware
of existing laws at the time the initiative was enacted.


2 Cases that cite this headnote


[6] Constitutional Law Initiatives
Statutes Construction and operation of initiated statutes
Absent ambiguity, a court presumes that the voters intend the meaning apparent on the face
of an initiative measure, and the court may not add to the statute or rewrite it to conform to
an assumed intent that is not apparent in its language; however, where statutory ambiguity
exists, the court's role is to ascertain the most reasonable interpretation.


[7] Statutes Construction and operation of initiated statutes
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In interpreting an ambiguous statute, a court may refer to other indicia of the voters’ intent,
particularly the analyses and arguments contained in the official ballot pamphlet.


1 Case that cites this headnote


[8] Prisons Drugs and alcohol
Proposition decriminalizing possession of less than one ounce of cannabis did not
invalidate convictions under penal code section making it a felony to possess a controlled
substance in a state correctional facility; proposition expressly did not amend, repeal,
affect, restrict, or preempt laws pertaining to smoking or ingesting cannabis at a state
correctional facility, and penal code's prohibition of drug possession pertained to drug use.
Cal. Penal Code § 4573.6; Cal. Health & Safety Code § 11362.45(d).


17 Cases that cite this headnote


[9] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In interpreting a statute, a court generally accords words their usual, ordinary, and common
sense meaning.


[10] Statutes Superfluousness
Like all interpretive canons, the canon against surplusage is a guide to statutory
interpretation and is not invariably controlling.


Witkin Library Reference: 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes
Against Public Peace and Welfare, § 91C [(New) Legalization of Nonmedicinal, Adult-
Use of Cannabis; (New) Effect on Other Laws.]


1 Case that cites this headnote


**938  ***303  Third Appellate District, C084853, Sacramento County Superior Court,
09F08248, Curtis M. Fiorini, Judge


Attorneys and Law Firms


Paulino G. Durán and Steven Garrett, Public Defenders, David Lynch and Leonard K. Tauman,
Assistant Public Defenders, for Defendants and Appellants.
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Opinion


Opinion of the Court by Groban, J.


*1058  This case requires us to interpret Proposition 64, the Control, Regulate and Tax Adult
Use of Marijuana Act (Prop. 64, as approved by *1059  voters, Gen. Elec. (Nov. 8, 2016)
(Proposition 64 or the Act)). The question we must answer is whether Proposition 64 invalidates
cannabis-related convictions under Penal Code section 4573.6, which makes it a felony to possess
a controlled substance in a state correctional facility. Although Proposition 64 generally legalizes
adult possession of cannabis, **939  1  it contains several exceptions. One such exception provides
that the Act does not amend or affect “[l]aws pertaining to smoking or ingesting cannabis or
cannabis products on the grounds of, or within, any facility or institution under the jurisdiction of
the Department of Corrections and Rehabilitation ....” (Health & Saf. Code, § 11362.45, subd. (d).)
The Attorney General contends this exception applies to violations of Penal Code section 4573.6,
meaning that possession of cannabis in a correctional facility remains a felony. Defendants 2


disagree, arguing that because the exception only refers to “[l]aws pertaining to smoking or
ingesting cannabis,” it does not apply to laws that merely criminalize possession of cannabis.


1 In 2017, the Legislature replaced all references to “marijuana” in the Health and Safety Code
with the term “cannabis.” (Stats. 2017, ch. 27, §§ 113–160.) Thus, although Proposition 64
used the term “marijuana,” we refer to the amended terminology “cannabis” throughout this
opinion.


2 Defendants are Goldy Raybon (No. C084853), Anthony L. Cooper (No. C084911), Dwain
Davis (No. C084960), Scott Wendell Haynes (No. C084964), and James Potter (No.
C085101).


Ultimately, we find the Attorney General's proposed reading of Health and Safety Code section
11362.45, subdivision (d) 3  to be more persuasive. As discussed below, the phrase “[l]aws
pertaining to smoking or ingesting cannabis” Health & Saf. Code, § 11362.45, subd. (d)) is broad
enough to encompass statutes that criminalize possession. Moreover, there is no law that makes
it a crime to smoke, ingest or use cannabis (or any other form of drug) in prison. Instead, the
Legislature has taken a “ ‘ “prophylactic” ’ ” approach to the problem of drug use in prison
by ***304  criminalizing only the possession of such drugs. (People v. Low (2010) 49 Cal.4th
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372, 388, 110 Cal.Rptr.3d 640, 232 P.3d 635 (Low).) Thus, under defendants’ interpretation,
section 11362.45, subdivision (d)’s carve-out provision would fail to preserve any preexisting
law regulating cannabis in prisons from being “amend[ed], repeal[ed], affect[ed], restrict[ed], or
preempt[ed]” (§ 11362.45), and would instead render the possession and use of up to 28.5 grams of
cannabis in prison entirely lawful. It seems unlikely that was the voters’ intent. Stated differently,
it seems implausible that the voters would understand the requirement that Proposition 64 does
not “amend, repeal, affect, restrict, or preempt” any “[l]aws pertaining to smoking or ingesting
cannabis” (§ 11362.45, subd. (d)) to convey that, as of the date of the initiative's enactment,
possessing and using up to 28.5 grams of cannabis would now essentially be decriminalized in
prisons. In our view, the more reasonable interpretation of *1060  section 11362.45, subdivision
(d) is that the statute is intended “to maintain the status quo with respect to the legal status
of cannabis in prison.” (People v. Perry (2019) 32 Cal.App.5th 885, 893, 244 Cal.Rptr.3d 281
(Perry).) Thus, possession of cannabis in prison remains a violation of Penal Code section 4573.6.


3 Unless otherwise noted, all further statutory citations are to the Health and Safety Code.


I. BACKGROUND


The five defendants in this case were each found in possession of less than 28.5 grams of cannabis
in a state prison and were subsequently convicted of violating Penal Code section 4573.6. Most of
the defendants were serving time for a prior serious or violent felony at the time of their possession
offenses, resulting in second-strike sentences that added several years to their current term. 4


4 Four of the five defendants were incarcerated at the time of their possession violation:
defendant Goldy Raybon, who admitted a prior strike and was sentenced to a consecutive
term of four years; defendant James Potter, who was found to have a prior strike and was
sentenced to a consecutive term of six years; defendant Anthony Cooper, who was found
to have a prior strike and was sentenced to a consecutive term of six years; and defendant
Dwayne Davis, whose sentence is not indicated in the record. The fifth defendant, Scott
Haynes, brought concentrated cannabis into a prison to give to an inmate. Haynes's sentence
is not stated in the record, but he was on probation at the time he filed his petition for relief.


In 2016, the voters passed Proposition 64, which makes it lawful for persons aged 21 years and
older to engage in various types of conduct involving cannabis, including the possession of up
to 28.5 grams of cannabis (approximately one ounce), subject to certain **940  exceptions. (See
Voter Information Guide, Gen. Elec. (Nov. 8, 2016) text of Prop. 64, § 4.4, p. 180 (Voter Guide);
Health & Saf. Code, § 11362.1, subd. (a).) 5  The initiative also includes a remedial provision that
allows persons currently serving a sentence for a cannabis-related crime that is no longer an offense
under Proposition 64 to file a petition requesting the dismissal of their sentence. (Voter Guide,
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supra, text of Prop. 64, § 8.7, p. 207; § 11361.8, subd. (a).) Acting pursuant to that new provision,
defendants filed petitions in the Sacramento County Superior Court arguing that their sentences
for violating Penal Code section 4573.6 should be dismissed because adult possession of less than
an ounce of cannabis in prison no longer qualifies as a crime.


5 The Voter Guide is available at <https://vig.cdn.sos.ca.gov/2016/general/en/pdf/complete-
vig.pdf> (as of Aug. 10, 2021); all Internet citations in this opinion are archived by year,
docket number, and case name at <http://www.courts.ca.gov/38324.htm>.


The district attorney opposed the petitions, asserting that ***305  Penal Code section 4573.6
falls within an exception set forth in Health and Safety Code section 11362.45, subdivision (d)
stating that Proposition 64 has no effect on laws “pertaining to smoking or ingesting cannabis or
cannabis products” in state *1061  correctional facilities. (§ 11362.45, subd. (d) (hereafter section
11362.45(d)).) The trial court agreed and issued orders denying the petitions. Defendants appealed
to the Third District and their cases were consolidated for purposes of argument and decision.


While the appeal was pending, the First District issued Perry, supra, 32 Cal.App.5th 885, 244
Cal.Rptr.3d 281, which held that “Proposition 64 did not affect existing prohibitions against
the possession of marijuana in prison or otherwise affect the operation of Penal Code section
4573.6.” (Id. at p. 890, 244 Cal.Rptr.3d 281, italics omitted.) Like the trial court in this case, the
First District concluded that the phrase “ ‘[l]aws pertaining to smoking or ingesting cannabis [in
prison]’ ” implicitly extends to possession under Penal Code section 4573.6 because the possession
of cannabis is directly related to smoking or ingesting the substance. (Perry, at p. 891, 244
Cal.Rptr.3d 281.)


The Third District disagreed with Perry and held that the phrase “pertaining to smoking and
ingesting” was not “intend[ed] to include a third distinct activity, possession.” (People v. Raybon
(2019) 36 Cal.App.5th 111, 121, 248 Cal.Rptr.3d 611 (Raybon).) The court further held that the
clear and unambiguous intent of the phrase “ ‘pertaining to’ ” was “to describe the ... means of
[cannabis] consumption” that do “not strictly involv[e] smoking or ingesting, such as inhal[ing] as
a nonburning vapor or appl[ying] topically such that it is absorbed through the skin.” (Id. [“there
is no ambiguity [in section 11362.45(d)]”].) Having found the “conduct underlying [defendants’]
convictions is no longer criminal under Penal Code section 4573.6,” the Court of Appeal directed
the superior court “to enter orders granting the petitions for relief.” (Raybon, at p. 126, 248
Cal.Rptr.3d 611.)


The Attorney General filed a petition for review seeking resolution of the following question: “Did
Proposition 64, which generally legalized the simple possession of less than an ounce of cannabis,
also legalize such possession in state prisons and other custodial institutions?” 6
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6 During the pendency of our review, the Fourth and Sixth Districts issued published decisions
rejecting Raybon, supra, 36 Cal.App.5th 111, 248 Cal.Rptr.3d 611, and agreeing with Perry's
conclusion that Proposition 64 was not intended to affect laws criminalizing the possession
of cannabis in prison. We granted review in those matters and deferred further action pending
our resolution of this case. (See People v. Whalum (2020) 50 Cal.App.5th 1, 263 Cal.Rptr.3d
599, review granted Aug. 12, 2020, S262935 (Whalum); People v. Herrera (2020) 52
Cal.App.5th 982, 267 Cal.Rptr.3d 95, review granted Oct. 14, 2020, S264339 (Herrera).) To
date, no published Court of Appeal decision has agreed with Raybon.


*1062  II. DISCUSSION


A. Legal Framework


1. Statutory prohibitions on cannabis possession prior to Proposition 64


Division 10 of the Health and Safety Code comprises the California Uniform Controlled
Substances Act. (§ 11000 et seq.) Chapter 2 **941  of the act contains schedules listing the
controlled substances that are subject to the provisions of division 10, which includes cannabis. 7


(See § 11054, subd. (d)(13).) Chapter 6 of the act describes ***306  offenses associated with
controlled substances, and article 2 (§ 11357 et seq.) sets forth offenses related to cannabis. Prior
to Proposition 64, section 11357 made it a crime to possess nonmedical cannabis and set forth the
applicable punishments for such conduct. (See former § 11357, subd. (a); Voter Guide, supra, text
of Prop. 64, § 8.1, pp. 204–205.)


7 Unspecified statutory references to “division 10” in this majority opinion are to this act.


Penal Code section 4573 et seq. “place restrictions on possessing and importing drugs and other
contraband in custody.” (Low, supra, 49 Cal.4th at p. 382, 110 Cal.Rptr.3d 640, 232 P.3d 635.)
Two of these provisions target the possession of drugs in custodial settings. The offense at issue
here, Penal Code section 4573.6 , makes it a felony to knowingly “possess[ ] in any state prison, ...
or in any county ... or city jail, ... any controlled substances, the possession of which is prohibited
by Division 10 ... of the Health and Safety Code ... , without being authorized to so possess ...
by the rules of the Department of Corrections, [the] rules of [the correctional facility] or by the
specific authorization of the [persons in charge of the facility] ....” (Pen. Code, § 4573.6, subd. (a).)
A violation of this section is “punishable by imprisonment pursuant to subdivision (h) of Section
1170 for two, three, or four years.” (Ibid.) Penal Code section 4573.8 has broader application,
making it a crime to possess “in any state prison ... drugs in any manner ... or alcoholic beverages,
without being authorized to [so] possess the same by [the] rules of the [prison].” This latter section
is also a felony, but carries a lesser sentencing range of 16 months, two or three years. (See Pen.
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Code, §§ 18, 4573.8.) Because both offenses are felonies, persons convicted under Penal Code
section 4573.6 or 4573.8 who have previously been convicted of a serious or violent felony —
likely a common situation given that both statutes involve conduct committed while on the grounds
of a correctional facility — will have their sentence doubled unless the trial court elects to remove
the prior strike. (See Pen. Code, §§ 667, subd. (e)(1), 1385, subd. (b); *1063  People v. Superior
Court (Romero) (1996) 13 Cal.4th 497, 504, 53 Cal.Rptr.2d 789, 917 P.2d 628 (Romero).) Other
similar provisions prohibit bringing controlled substances and other forms of drugs into prisons or
causing such substances to be brought into prisons. (See Pen. Code, §§ 4573, 4573.5.)


These statutes, which target the possession rather than the consumption of unauthorized drugs
in prison, “flow from the assumption that drugs ... and other contraband promote disruptive and
violent acts in custody, including gang involvement in the drug trade. Hence, these provisions are
viewed as ‘ “prophylactic” ’ measures that attack the ‘ “very presence” ’ of such items in the penal
system.” (Low, supra, 49 Cal.4th at p. 388, 110 Cal.Rptr.3d 640, 232 P.3d 635.) There is no law
that criminalizes the actual consumption of drugs in a custodial setting.


2. Proposition 64


In November 2016, voters enacted Proposition 64, which was intended “to establish a
comprehensive system to legalize, control and regulate the cultivation, processing, manufacture,
distribution, testing, and sale of nonmedical marijuana, including marijuana products, for use by
adults 21 years and older, and to tax the commercial growth and retail sale of marijuana.” (Voter
Guide, supra, text of Prop. 64, § 3, p. 179.) In addition to regulating the production and sale of
nonmedical cannabis, the Act was intended to “[p]ermit adults 21 years and older to use, possess,
purchase and grow nonmedical marijuana within defined limits ... as set forth in [the Act].” (Id.,
§ 3, subd. (l).)


***307  Proposition 64's legalization provision, set forth in newly added section 11362.1,
subdivision (a), provides in relevant part: “Subject to Sections 11362.2, 11362.3, 11362.4, and
11362.45, but notwithstanding any other provision of law, it shall be lawful under state and local
law, and shall not be a violation of state or local law, for persons 21 years of age or older to: [¶] (1)
Possess ... not more than 28.5 grams of cannabis not in the form of concentrated cannabis; [¶] (2)
Possess ... **942  not more than eight grams of cannabis in the form of concentrated cannabis ... ;
[¶] (3) Possess, plant, cultivate, harvest, dry, or process not more than six living cannabis plants ... ;
[¶] (4) Smoke or ingest cannabis or cannabis products; and [¶] (5) Possess, ... use, ... or give away
cannabis accessories to persons 21 years of age or older without any compensation whatsoever.”


Section 11362.3, subdivision (a) places limitations on the possession and use of cannabis, directing
that “[s]ection 11362.1 does not permit any person to” (among other things): “Smoke or ingest
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cannabis or cannabis products” in a public place (§ 11362.3, subd. (a)(1)); “Smoke cannabis or
cannabis products within 1,000 feet of a school” while children are present (id., subd. (a)(3));
“Possess an open container ... of cannabis or cannabis products” while in a car or other form of
motor vehicle (id., subd. (a)(4)); *1064  “Possess, smoke, or ingest cannabis or cannabis products”
on the grounds of a school when children are present (id., subd. (a)(5)); “Smoke or ingest cannabis
or cannabis products while driving” a motor vehicle or while “riding in the passenger seat or
compartment of a motor vehicle” (id., subd. (a)(7), (8)).


The penalties for engaging in any of these prohibited activities are set forth in newly added section
11362.4. (See Voter Guide, supra, text of Prop. 64, § 4.7, pp. 181–182.) Proposition 64 also
amended former section 11357, which had previously criminalized the possession of nonmedical
cannabis. (See ante, 282 Cal.Rptr.3d at p. 305–306, 492 P.3d at pp. 940–941 1062.) As amended,
section 11357 now sets forth the penalties for possessing cannabis in quantities that exceed the
limits described in section 11362.1 or by persons under the age of 21. (See Voter Guide, supra,
text of Prop. 64, § 8.1, pp. 204–205.)


Section 11362.45, also added by Proposition 64, describes various categories of laws and rules the
Act does not affect or restrict. Of particular importance here, the section provides: “Section 11362.1
does not amend, repeal, affect, restrict, or preempt ... [¶] ... [¶] (d) Laws pertaining to smoking
or ingesting cannabis or cannabis products on the grounds of, or within, any facility or institution
under the jurisdiction of the Department of Corrections and Rehabilitation or the Division of
Juvenile Justice, or on the grounds of, or within, any other facility or institution referenced in
Section 4573 of the Penal Code.” (§ 11362.45(d).)


Other subdivisions of section 11362.45 exempt “[l]aws making it unlawful to drive or operate a
vehicle ... while smoking, ingesting, or impaired by, cannabis or cannabis products ...” (§ 11362.45,
subd. (a)) and “[l]aws providing that it would constitute negligence or professional malpractice to
undertake any task while impaired from smoking or ingesting cannabis or cannabis products” (§
11362.45, subd. (e)). The section also preserves the “rights ... of public and private employers to
maintain a drug and alcohol free workplace ....” (§ 11362.45, subd. (f)) and allows government
and private entities to prohibit any of the conduct permitted under section 11362.1 in government
buildings or on private property (§ 11362.45, subds. (f) & (g)).


Finally, Proposition 64 added remedial provisions for persons convicted of a cannabis-related
***308  crime “who would not have been guilty of an offense, or who would have been guilty
of a lesser offense under [the Act].” (§ 11361.8, subd. (a); see id., subd. (e).) Section 11361.8,
subdivision (a) allows persons currently serving a sentence for such an offense to “petition for
a recall or dismissal of sentence before the trial court that entered the judgment of conviction in
his or her case to request resentencing or dismissal in accordance with Sections 11357, 11358,
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11359, 11360, 11362.1, 11362.2, 11362.3, and 11362.4 as those sections have been amended or
added by [the Act].”


*1065  B. Rules of Construction Governing Voter Initiatives
[1]  [2]  [3]  [4]  [5] “ ‘In interpreting a voter initiative ... , we apply the same principles that
govern statutory construction.’ [Citation.] Where a law is adopted by the voters, ‘their intent
governs.’ [Citation.] In determining that intent, ‘we turn first to the language of the statute, giving
the words their ordinary meaning.’ [Citation.] But the statutory language must also be construed
in the context of the statute as a whole and the overall **943  statutory scheme. [Citation.] We
apply a presumption, as we similarly do with regard to the Legislature, that the voters, in adopting
an initiative, did so being ‘aware of existing laws at the time the initiative was enacted.’ ” (People
v. Buycks (2018) 5 Cal.5th 857, 879–880, 236 Cal.Rptr.3d 84, 422 P.3d 531.)


[6]  [7] “ ‘Absent ambiguity, we presume that the voters intend the meaning apparent on the
face of an initiative measure [citation] and the court may not add to the statute or rewrite it
to conform to an assumed intent that is not apparent in its language.’ [Citation.]” (Professional
Engineers in California Government v. Kempton (2007) 40 Cal.4th 1016, 1037, 56 Cal.Rptr.3d
814, 155 P.3d 226.) However, where “statutory ambiguity exists,” our role is “to ascertain the
most reasonable interpretation.” (People v. Canty (2004) 32 Cal.4th 1266, 1277, 14 Cal.Rptr.3d
1, 90 P.3d 1168 (Canty).) In making that determination, we may “ ‘refer to other indicia
of the voters’ intent, particularly the analyses and arguments contained in the official ballot
pamphlet.’ [Citation.]” (People v. Rizo (2000) 22 Cal.4th 681, 685, 94 Cal.Rptr.2d 375, 996 P.2d
27 (Rizo).)


C. Analysis
[8] The question we must decide in this case is whether, after Proposition 64, possession of less
than an ounce of cannabis in a state correctional facility remains a violation of Penal Code section
4573.6. The Attorney General argues Proposition 64 has no effect on section 4573.6 offenses
because the statute qualifies as a “[l]aw[ ] pertaining to smoking or ingesting cannabis” within
the meaning of Health and Safety Code section 11362.45(d). Defendants disagree, contending that
section 11362.45(d) only exempts laws “involving [the] consumption of marijuana in prison,” and
therefore does not extend to possession offenses.


As an initial matter, we disagree with the Court of Appeal's conclusion that “there is no
ambiguity” (Raybon, supra, 36 Cal.App.5th at p. 121, 248 Cal.Rptr.3d 611) in section 11362.45(d).
In our view, both parties have presented reasonable interpretations of the statute. (See People v.
Dieck (2009) 46 Cal.4th 934, 940, 95 Cal.Rptr.3d 408, 209 P.3d 623 [“A statutory provision is
ambiguous if it is susceptible of two reasonable interpretations”].) As defendants argue, had the
*1066  drafters intended to carve out laws that prohibit possession of cannabis in prison, they
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could have simply included the word “possession” in section 11362.45(d), just as they did in
other sections of the Act. (See, e.g., ***309  § 11362.3, subd. (a)(5) [the Act does not permit a
person to “[p]ossess, smoke, or ingest cannabis or cannabis products” on school grounds].) On the
other hand, as the Attorney General asserts, had the drafters meant to limit section 11362.45(d)’s
application to laws that actually prohibit smoking or ingesting cannabis in prison, they could have
simply used the phrase “laws prohibiting smoking or ingesting.” Instead, the drafters chose the
modifying term “pertaining to” (ibid.), suggesting they intended some broader application of the
provision. Complicating matters further, apart from the text of section 11362.45(d) itself, the Act
and the Voter Guide do not contain any other statements referencing how Proposition 64 was
intended to affect laws relating to cannabis in correctional facilities.


Despite such ambiguity, we must nonetheless attempt to discern which of the parties’
interpretations is most reasonable. (See Canty, supra, 32 Cal.4th at p. 1277, 14 Cal.Rptr.3d 1, 90
P.3d 1168.) For the reasons that follow, we agree with the Attorney General that Proposition 64 is
most reasonably construed as having no effect on Penal Code section 4573.6 offenses.


1. Section 11362.45(d) is most reasonably construed as
encompassing laws that prohibit the possession of cannabis in prison


[9] Section 11362.45 expressly provides that Proposition 64 does “not amend, repeal, affect,
restrict, or preempt” various categories of laws and rules related to cannabis, including “(d)
Laws pertaining to smoking or ingesting cannabis [in correctional facilities].” As Perry and other
decisions have observed, on its face, the phrase “laws pertaining to smoking or ingesting cannabis”
is broad enough to encompass statutes that prohibit the possession of cannabis. (See **944  Perry,
supra, 32 Cal.App.5th at p. 891, 244 Cal.Rptr.3d 281 [the term “pertain” has “wide reach”];
Whalum, supra, 50 Cal.App.5th at p. 11, 263 Cal.Rptr.3d 599, rev. granted; Herrera, supra, 52
Cal.App.5th at p. 991, 267 Cal.Rptr.3d 95, rev. granted.) In interpreting a statute, we generally
“accord words their usual, ordinary, and common sense meaning.” (In re Rojas (1979) 23 Cal.3d
152, 155, 151 Cal.Rptr. 649, 588 P.2d 789.) Black's Law Dictionary defines “pertain” to mean “[t]o
relate directly to; to concern or have to do with.” (Black's Law Dict. (11th ed. 2019) p. 1383, col.
1.) Webster's Third New International Dictionary defines the term to mean, among other things,
“to have some connection with or relation to something: have reference: relate.” (Webster's 3d
New Internat. Dict. (2002) p. 1688, col. 1, capitalization omitted.) Numerous other dictionary
sources similarly define “pertain” in terms of *1067  having reference to or a relation to. 8  As the
Fourth District has aptly explained, “[a]ll of these definitions demonstrate that ‘pertaining to’ has
a definition similar to the phrase ‘relating to.’ The phrase is plainly meant to refer to a relation
between two things rather than an exact correspondence.” (Whalum, at p. 11, 263 Cal.Rptr.3d 599;
see Garner, Dict. of Modern American Usage (1998), p. 47 [“pertain usually means ‘to relate to;
concern’ ” (italics omitted].) Thus, the text of section 11362.45(d) suggests the drafters did not
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***310  intend the statute to encompass only laws that explicitly regulate ingesting or smoking
cannabis in prison, but rather intended it to include laws that relate to smoking or ingesting
cannabis in prison.


8 See Dictionary.com <https://dictionary.com/browse/pertains?=1> (as of Aug. 10, 2021)
(“to have reference or relation; relate”); Oxford English Dictionary Online <https://
www.oed.com/view/Entry/141585?redirectedFrom=pert ain#eid> (as of Aug. 10, 2021)
(“To relate to; to refer to. Frequently in present participle in pertaining to” (boldface
omitted)); Cambridge Dict. <https://dictionary.cambridge.org/us/dictionary/english/pertain-
to-something?q=pertain> (as of Aug. 10, 2021) (defining “pertain to something” to mean
“to relate to or have a connection with something” (boldface omitted)).


We think it clear that laws barring possession of cannabis in prison relate to drug use. The act of
possessing cannabis and the act of using cannabis have an obvious relation insofar as “a person
has to possess cannabis to smoke or ingest it.” (Whalum, supra, 50 Cal.App.5th at p. 12, 263
Cal.Rptr.3d 599, rev. granted; see Perry, supra, 32 Cal.App.5th at p. 891, 244 Cal.Rptr.3d 281
[“[w]e would be hard pressed to conclude that possession of cannabis is unrelated to smoking
or ingesting the substance”].) Long before Proposition 64 was passed, our courts had repeatedly
observed that while Penal Code section 4573.6 and its ancillary provisions (see Pen. Code § 4573
et seq.) target possession of drugs in prison rather than their use, the primary purpose of those
provisions is nonetheless to deter drug use in such facilities: “ ‘[T]he ultimate evil with which
the Legislature was concerned [when enacting Penal Code section 4573 et seq.] was drug use by
prisoners. Nevertheless, it chose to take a prophylactic approach to the problem by attacking the
very presence of drugs and drug paraphernalia in prisons and jails.’ [Citation.]” (People v. Harris
(2006) 145 Cal.App.4th 1456, 1461, 52 Cal.Rptr.3d 577 (Harris); see Low, supra, 49 Cal.4th at
p. 388, 110 Cal.Rptr.3d 640, 232 P.3d 635; People v. Parodi (2011) 198 Cal.App.4th 1179, 1186,
fn. 4, 131 Cal.Rptr.3d 622; People v. Gutierrez (1997) 52 Cal.App.4th 380, 386, 60 Cal.Rptr.2d
561.) Indeed, there is no statute that specifically criminalizes the use of cannabis or any other type
of drug in prison, nor did any such provision exist when Proposition 64 was adopted. Instead,
through the adoption of Penal Code section 4573 et seq., the Legislature has aimed to eliminate
drug use in prison by targeting the possession of those illicit substances. In that way, the Penal
Code's prohibitions on drug possession in prison directly pertain to drug use.


*1068  The Attorney General's proposed reading of section 11362.45(d) finds further support in
the text of the other subdivisions within that statute. Unlike subdivision (d), several of section
11362.45’s other subdivisions utilize the terms “laws prohibiting” or “laws making it unlawful”
when describing the categories of statutes that Proposition 64 does not amend or affect. Section
11362.45, subdivision (a), for example, exempts from Proposition 64's legalization provision laws
making it “unlawful to” operate a vehicle while “smoking, **945  ingesting, or impaired by,
cannabis”; subdivision (b) exempts laws “prohibiting” the sale or furnishing of cannabis to persons
under 21 years of age; and subdivision (c) exempts laws “prohibiting” minors from engaging in
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any of the activities listed in section 11362.1. Had the drafters intended to limit subdivision (d)
in the manner defendants suggest, they could have incorporated language similar to that used in
subdivisions (a) through (c) by exempting laws that “prohibit” smoking or ingesting cannabis in
prison, or laws that make it “unlawful” to do so. Instead, the drafters chose to use the modifying
term “pertaining to,” which implies an intent to encompass not only laws that actually prohibit
smoking or ingesting cannabis, but also laws that have a relation to smoking or ingesting cannabis.


We also find it significant that the only existing laws regulating cannabis use and possession in
correctional facilities target the act of possession, rather than use. Thus, if section 11362.45(d) is
interpreted to apply only to laws that bar the use of cannabis, the statute would not preserve any
existing law relating to cannabis in prison from being “amend[ed], repeal[ed], ***311  affect[ed],
restrict[ed], or preempt[ed].” (Ibid.) To the contrary, the statute would effectively operate to remove
all of the central existing criminal prohibitions on cannabis in prisons, making it lawful to both
possess and use the drug while incarcerated. 9  Stated differently, defendants contend that the phrase
“[s]ection 11362.1 does not amend, repeal, affect, restrict, or preempt” any “[l]aws pertaining
to smoking or ingesting cannabis or cannabis products” in prison (§ 11362.45(d)) is intended to
convey that, as of the date of the initiative's enactment, possessing and using up to 28.5 grams of
cannabis would now essentially be decriminalized in prisons. We agree with the Attorney General
that if the drafters had intended to so dramatically change the laws regarding cannabis in prison, we
would expect them to have been more explicit about their goals. Moreover, we think it likely that
voters, who we must assume were aware that existing laws governing cannabis in prisons targeted
possession rather than use (see People v. Orozco (2020) 9 Cal.5th 111, 118, 260 Cal.Rptr.3d 433,
460 P.3d 757; *1069  Williams v. County of San Joaquin (1990) 225 Cal.App.3d 1326, 1332,
275 Cal.Rptr. 302 [electorate is “conclusively presumed to have enacted the new laws in light of
existing laws having direct bearing upon them”]), would have read section 11362.45(d) to retain
those laws, rather than repeal them.


9 Smoking (but not ingesting) cannabis in a correctional facility would presumably remain
chargeable as an infraction under section 11362.3, subdivision (a)(2), which prohibits
smoking cannabis “in a location where smoking tobacco is prohibited.” (See § 11362.4, subd.
(b) [violation of § 11362.3, subd. (a)(2) is an infraction].)


Finally, between the parties’ two proposed interpretations, we find the Attorney General's
construction to be more “ ‘compatible with common sense.’ ” (In re Estate of Todd (1941) 17 Cal.2d
270, 275, 109 P.2d 913 [“ ‘the language of a statute must be given a reasonable interpretation ...
and ... , when opportunity arises, made compatible with common sense’ ”]; see City of Chula Vista
v. Drager (2020) 49 Cal.App.5th 539, 560, 263 Cal.Rptr.3d 236 [“ ‘ “ ‘if the clear meaning of
the statutory language is not evident ... , we will “apply reason, practicality, and common sense
to the language at hand. If possible, the words should be interpreted to make them workable and
reasonable [citations], ... practical [citations], in accord with common sense ... ” ’ ” ’ ”].) While
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perhaps not illogical to distinguish between the possession and use of cannabis, it is nonetheless
difficult to understand why the electorate would want to preclude laws criminalizing cannabis
possession in prison, but permit laws criminalizing cannabis consumption in prison. Defendants
theorize that voters may have wanted to “decriminalize[ ] simple possession” while “retaining
sanctions for those who actually use it” because “it is the consumption of marijuana that is the
problem ....” But if voters were truly concerned about cannabis use in prison, why would they
want to remove the existing penal provisions that target that very problem? Moreover, defendants
have not identified any reason why a person might possess cannabis within a correctional facility
other than to have it consumed by someone. (See Perry, supra, 32 Cal.App.5th at p. 892, 244
Cal.Rptr.3d 281 **946  [“For what purpose would an inmate possess cannabis that was not meant
to be smoked or ingested by anyone?”].) Simply put, we are dubious that the voters intended to
legalize the possession of cannabis in prison but permit laws that criminalize the use of cannabis
in prison (of which there are currently none).


2. Defendants’ counterarguments


Defendants raise numerous counterarguments in support of their assertion that ***312
Proposition 64 invalidates cannabis-related convictions under Penal Code section 4573.6. We find
these arguments unavailing.


a. Defendants’ arguments regarding the text of section 11362.45(d)


Defendants’ primary contention is that if the drafters had meant section 11362.45(d) to extend to
offenses involving the possession of cannabis, they *1070  would have expressly stated as much,
just as they did in other provisions of Proposition 64. (See, e.g., §§ 11362.1, subd. (a)(1), (2), (3) &
(5), 11362.3, subd. (a)(4), (5), 11362.45, subd. (f).) Section 11362.3, subdivision (4), for example,
states that persons are not permitted to “[p]ossess” an open container of cannabis in a vehicle, while
subdivision (a)(5) states that persons are not permitted to “[p]ossess, Smoke or ingest cannabis” on
school grounds while children are present. In defendants’ view, these provisions demonstrate the
“drafters knew how to reference possession when they wanted to. A voter would view possession
outside the purview of section 11362.45(d) because the distinct acts of ‘smoking or ingesting’ are
explicitly flagged but possession is not.”


[10] If section 11362.45(d) merely stated that Proposition 64 was not intended to affect laws
prohibiting or criminalizing smoking or ingesting cannabis in prison, we would attach more
significance to the absence of the term “possession.” But the drafters chose broader language,
exempting “[l]aws pertaining to smoking and ingesting” cannabis in prison. (Ibid., italics added.)
While using the word “possession” may well have provided a simpler means of encompassing
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laws that bar possession of cannabis in prison, we must nonetheless give effect to “pertaining,”
a term that generally “signals a relation to something.” (Whalum, supra, 50 Cal.App.5th at p. 12,
263 Cal.Rptr.3d 599, rev. granted, italics omitted.) And as explained above, we think it clear that
possession of cannabis is directly related to smoking or ingesting the substance. (See ante, at p.
1067.) The conclusion that laws prohibiting possession of cannabis relate to cannabis consumption
accords with our courts’ long-standing acknowledgment that the primary intent of Penal Code
section 4573.6’s prohibition of possession is in fact to stop “drug use by prisoners.” (Harris,
supra, 145 Cal.App.4th at p. 1461, 52 Cal.Rptr.3d 577.) Indeed, there is no criminal provision that
makes it unlawful to use cannabis or other controlled substances in prison; instead, the Legislature
has elected to attack drug use in correctional facilities by prohibiting “the ‘ “very presence” ’ of
such [substances] in the penal system.” (Low, supra, 49 Cal.4th at p. 388, 110 Cal.Rptr.3d 640,
232 P.3d 635.) For all those reasons, we reject defendants’ assertion that the absence of the term
“possession” precludes section 11362.45(d)’s application to possessory offenses. 10


10 Defendants similarly argue that if “pertaining to” was meant to include possession, the
drafters could have used the phrase “pertaining to marijuana.” In their view, reading
possession into the statute effectively “writes the limiting words [‘smoking or ingesting’]
out of the statute completely.” We do not agree that interpreting the term “pertaining to
smoking or ingesting cannabis” to include possession offenses necessarily renders the words
“smoking or ingesting” meaningless. Rather, the inclusion of that language seems intended to
signal that section 11362.45(d) is meant to encompass laws that relate to the use of cannabis.
The drafters could quite logically endeavor to limit the possible range of laws in this way
(i.e., to all laws pertaining to smoking or ingesting of cannabis) to avoid invoking the much
broader category of laws that relate in any conceivable way to cannabis, many of which
would have no applicability in a prison setting, such as laws related to labeling, advertising,
packaging, or transporting in an automobile.
Moreover, “like all ... interpretive canons, the canon against surplusage is a guide to statutory
interpretation and is not invariably controlling.” (People v. Valencia (2017) 3 Cal.5th 347,
381, 220 Cal.Rptr.3d 230, 397 P.3d 936 (conc. opn. of Kruger, J.) (Valencia), citing People
v. Cruz (1996) 13 Cal.4th 764, 782, 55 Cal.Rptr.2d 117, 919 P.2d 731; see In re J.W. (2002)
29 Cal.4th 200, 209, 126 Cal.Rptr.2d 897, 57 P.3d 363; Arlington Central School Dist. Bd.
of Ed. v. Murphy (2006) 548 U.S. 291, 299, fn. 1, 126 S.Ct. 2455, 165 L.Ed.2d 526; Lamie
v. United States Trustee (2004) 540 U.S. 526, 536, 124 S.Ct. 1023, 157 L.Ed.2d 1024.) To
the extent our interpretation results in some level of redundancy, we nonetheless believe
it “is more consistent with voter intent” than defendants’ proposed reading (Rizo, supra,
22 Cal.4th at p. 687, 94 Cal.Rptr.2d 375, 996 P.2d 27 [canon against surplusage “is only a
‘guide[ ] and will not be used to defeat legislative intent’ ”]), which would render section
11362.45(d) inapplicable to any existing statute and effectively legalize the possession and
use of cannabis in prison.
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**947  ***313  *1071  Recognizing that the term “pertaining to” cannot be read out of the statute
entirely, defendants posit that such language was simply intended to “encapsulate” other methods
of cannabis consumption that “do not strictly involve smoking or ingesting.” Defendants assert
those alternative means include, for example, vaping and absorption through the skin. The Court of
Appeal found this argument persuasive, explaining that “[b]y including the language ‘pertaining to
smoking and ingesting,’ the drafters allowed for these various [additional] forms of consumption
in prison to remain unlawful.” (Raybon, supra, 36 Cal.App.5th at p. 122, 248 Cal.Rptr.3d 611 [“We
agree with defendants that consumption can be achieved in ways not strictly involving smoking
or ingesting, such as inhaled as a nonburning vapor or applied topically such that it is absorbed
through the skin”].)


We find defendants’ proposed interpretation of “pertaining to” in section 11362.45(d)
unpersuasive. First, we question defendants’ unexamined assumption that the term “smoking
or ingesting” is not broad enough to encompass the alternative means of consumption they
have identified. Section 11362.3, subdivision (b)(2), for example, demonstrates that regardless
of whether vaping is technically a form of smoking, the drafters appear to have equated those
activities. (See ibid. [“ ‘Smoke’ includes the use of an electronic smoking device that creates an
aerosol or vapor, in any manner or in any form, or the use of any oral smoking device for the
purpose of circumventing the prohibition of smoking in a place”].) Moreover, the term “ingest”
is commonly defined to mean “to take in: swallow, absorb.” (Merriam-Webster's Unabridged
Dict. Online <https://unabridged.merriam-webster.com/unabridged/ingest> [as of Aug. 10, 2021],
italics added; see Webster's 3d New Internat. Dict. (1993) p. 1162, col. 2; Roget's Thesaurus (5th
ed. 1992) p. 938 [listing “absorb” as synonym of “ingest”].) That definition seems broad enough
to incorporate cannabis consumed through topical applications or other forms of absorption.


Second, and more importantly, other sections of Proposition 64 strongly suggest the drafters
intended the words “smoking or ingesting” to encompass *1072  all forms of consumption.
Section 11362.1, subdivision (a)(4), for example, makes it legal to “[s]moke or ingest cannabis.”
Similarly, section 11362.3 prohibits “[s]mok[ing] or ingest[ing] cannabis” in public (id., subd.
(a)(1)), while on school grounds when children are present (subd. (a)(5)) and while driving
or operating a motor vehicle (id., subd. (a)(7)). Section 11362.45, subdivision (e) additionally
provides that Proposition 64's legalization provision does not affect “[l]aws providing that it would
constitute ***314  negligence or professional malpractice to undertake any task while impaired
from smoking or ingesting cannabis.”


In each of these circumstances, we believe the drafters intended “smoking or ingesting” to cover all
forms of cannabis consumption. We find it doubtful, for example, that the drafters meant to prohibit
people from smoking or eating cannabis while driving but permit them to vape or absorb cannabis
products while driving. We are equally dubious that the drafters intended to allow laws providing
that it would constitute professional negligence to undertake a task while impaired from smoking
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or eating cannabis, but not while impaired from vaping or absorbing cannabis. Because numerous
other sections of Proposition 64 appear to use the phrase “smoking or ingesting” to refer to all
methods of consumption, we are not persuaded that the term “pertaining to” was merely intended
to capture alternative means of consumption that do not strictly involve smoking or ingesting.
Instead, as described above, we conclude that term is most reasonably construed as intending
to broaden the scope of section 11362.45(d) to laws that relate to **948  cannabis use, which
necessarily includes possession offenses. 11


11 Moreover, if the drafters were truly concerned that “smoking or ingesting” was not broad
enough to encompass different forms of consumption, adding the term “pertaining to” would
seem an odd way of trying to capture those alternative means of consumption. As we have
explained, the term “pertain” generally signifies a direct relationship with something else.
(See ante, 282 Cal.Rptr.3d at pp. 309–310, 492 P.3d at pp. 943–945 9451066–1067.) Thus,
using the phrase “laws pertaining to smoking or ingesting” seems a counterintuitive way
to convey the concept that the law was intended to capture smoking or ingesting cannabis,
along with any other different forms of consumption. (See Whalum, supra, 50 Cal.App.5th
at p. 12, fn. 8, 263 Cal.Rptr.3d 599, rev. granted [“Because ‘pertaining to’ means ‘relating
to,’ someone would not normally describe the topical application or vaporizing of cannabis
as ‘pertaining to’ the smoking or ingesting of cannabis, as they are different ways of using
cannabis and therefore do not relate to one another” (italics omitted)].


Defendants also discount the absence of any law making it a crime to smoke, ingest or consume
cannabis in prison or jail. They argue that section 11362.45(d) was never intended to carve out
preexisting laws involving cannabis in prison, but rather was meant to authorize the Legislature to
pass future laws that “proscrib[e] smoking or ingesting (or other forms of consuming) marijuana
on jail or prison grounds, should legislators consider them appropriate.” Defendants contend
that in the absence of section 11362.45(d), our Constitution would prevent the Legislature from
passing such laws *1073  without the electorate's approval. (See Cal. Const. art. 2, § 10, subd. (c)
[Legislature must obtain the electorate's approval before amending “an initiative statute by another
statute ... unless the initiative statute permits amendment ... without [their] approval”].)


Assuming arguendo that the language of section 11362.45(d) permits the Legislature to pass
or repeal laws that pertain to cannabis use in prison without electorate approval, we are not
persuaded a reasonable voter would interpret that to be the sole intent of the provision. As explained
above, if section 11362.45(d) were only meant to permit the Legislature to pass future laws
criminalizing cannabis use in prison, one would expect some language clarifying that prospective
intent. Instead, the statute states only that Proposition 64 does not “amend, repeal, affect, restrict,
or preempt” any “[l]aws pertaining to smoking or ingesting cannabis” in prison. (§ 11362.45(d).)
The clear implication is that the initiative would leave intact some existing restriction on cannabis
in prison. We find defendants’ proposed reading of this language — to convey that the initiative
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***315  would remove existing penal restrictions regulating cannabis in prison but authorize the
Legislature to pass future laws criminalizing cannabis use in prison — to be far more strained.
(See People v. Nuckles (2013) 56 Cal.4th 601, 611–612, 155 Cal.Rptr.3d 374, 298 P.3d 867 [a
reviewing court should “ ‘not strain to interpret a penal statute in defendant's favor if it can fairly
discern a contrary legislative intent’ ”].) 12


12 Although multiple subdivisions of section 11362.45 are clearly intended to preserve
preexisting laws (see § 11362.45, subds. (a), (i)), other subdivisions seem intended to operate
on a prospective basis. Subdivisions (g) and (h), for example, preserve public and private
entities’ “ability ... to prohibit or restrict any of the actions or conduct otherwise permitted
under Section 11362.1” within government buildings and on private property. Subdivision
(d), however, does not speak in terms of retaining the Legislature's “ability” to act, and
the preexisting statutory provisions barring drug possession in prison (see Pen. Code, §§
4573.6, 4573.8) have long been understood as prophylactic measures intended to deter drug
use in such facilities (see ante, 282 Cal.Rptr.3d at pp. 309–310, 492 P.3d at pp. 944–945 at
pp. 1067–1068). In light of these factors, we think section 11362.45(d) is more reasonably
construed as incorporating preexisting possessory offenses, rather than operating solely to
allow the Legislature to adopt laws prohibiting cannabis consumption in the future.


Defendants next contend that section 11362.1, subdivision (a)’s use of the statutory phrase
“notwithstanding any other provision of law” makes clear that adult possession of less than 28.5
grams of cannabis in prison no longer qualifies as a violation of Penal Code section 4573.6. The
relevant clause of section 11362.1, subdivision (a)(1) states: “Subject to Sections 11362.2, 11362.3,
11362.4, and 11362.45, but notwithstanding any other provision of law, it shall be lawful ... for
persons 21 years of age to ... [¶] ... [p]ossess ... not more than 28.5 grams of cannabis.” As
defendants note, “ ‘[t]he statutory phrase **949  “notwithstanding any other provision of law”
has been called a “ ‘term of art’ ” [citation] that declares the legislative intent to *1074  override
all contrary law.’ [Citation.]” (Arias v. Superior Court (2009) 46 Cal.4th 969, 983, 95 Cal.Rptr.3d
588, 209 P.3d 923.) Defendants assert that because Penal Code section 4573.6’s prohibition on
cannabis possession in prison conflicts with Health and Safety Code section 11362.1’s legalization
provision, it is necessarily rendered inapplicable by the “notwithstanding” clause. This argument,
however, overlooks the limiting language in section 11362.1 that expressly lists section 11362.45
as an exception to the “notwithstanding any other provision of law” clause. For the reasons
discussed above, we are of the view that section 11362.45, subdivision (d) carves out from
Proposition 64's legalization provision offenses involving the possession of cannabis in prison.
Accordingly, the “notwithstanding” provision is of no aid to defendants’ interpretation.


Finally, defendants argue the Voter Guide provides “rich ... support” for the conclusion that
Proposition 64 was intended to legalize the possession of cannabis in prison. They note that the
Voter Guide contains no language informing voters that Proposition 64 would leave in place
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existing prohibitions on cannabis possession in prison. Defendants also cite to a table in the
Legislative Analyst's summary listing what activities would become lawful under the measure and
what activities would remain unlawful. The section of the table addressing possession states that
while it would be allowable for persons 21 or over to possess up to 28.5 grams of cannabis, it
would not be allowable to possess cannabis on school grounds while children are present. (See
Voter Guide, supra, analysis of Prop. 64 by the Legis. Analyst, p. 92, ***316  figure 2.) According
to defendants, the electorate would have likely inferred from this table that possession in prison
would become legal because such conduct was not listed as an activity that would remain unlawful.


We find nothing in the Voter Guide that provides substantial support for either side's interpretation.
As defendants acknowledge, the Voter Guide does not contain a single reference to laws regulating
cannabis in prisons nor does it explain how Proposition 64 would impact those laws. While
defendants argue voters would have inferred from such silence that possession in prison would
become legal, we think it just as likely they would have interpreted such silence to mean that
Proposition 64 would have no effect on existing laws prohibiting the possession of cannabis in
prison. Moreover, it is clear the table that defendants have identified provided only an incomplete
summary of what forms of conduct the Act would preclude. That table, for example, fails to note
that possession of an open container of cannabis in a vehicle would remain unlawful and omits
numerous other forms of conduct and laws that fall outside Proposition 64's purview, including
most of the activities referenced in section 11362.45. Given the Voter Guide's total silence on the
issue of cannabis in prison, we do not believe it would have any appreciable effect on voters’
understanding of section 11362.45(d).


*1075  b. Defendants’ arguments regarding the text of Penal Code section 4573.6


Defendants additionally argue that even if section 11362.45(d) does generally extend to possession
offenses, their convictions should nonetheless be dismissed because the act of possessing cannabis
in prisons no longer falls within the category of conduct proscribed under Penal Code section
4573.6. Defendants note that the text of Penal Code section 4573.6 does not state that it is unlawful
to possess any controlled substance in prison; rather, the statute states that it is unlawful to possess
“a[ ] controlled substance[ ], the possession of which is prohibited by Division 10 ... of the Health
and Safety Code.” In defendants’ view, this statutory language means that Penal Code section
4573.6 applies only when the circumstances of the person's possession in prison would also violate
an independent prohibition on possession set forth in division 10. They further contend that while
cannabis remains listed as a controlled substance, Proposition 64's addition of section 11362.1
and its amendments to section 11357 mean that there is no longer any provision in division
10 that prohibits an adult from possessing less than 28.5 grams of cannabis (except in limited
circumstances not **950  at issue here). As a result, defendants reason, their conduct no longer
constitutes a violation of Penal Code section 4573.6, and their convictions must be dismissed. 13
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13 The Attorney General argues that even if cannabis possession no longer violates Penal Code
section 4573.6 on a prospective basis, we must nonetheless reject defendants’ petitions
because “the remedial procedure in Health and Safety Code section 11361.8” does not extend
retroactive relief to persons who were previously convicted of violating that statute. Section
11361.8, subdivision (a) allows any person “who would not have been guilty of an offense,
or who would have been guilty of a lesser offense” under Proposition 64 to file a petition
seeking dismissal or resentencing “in accordance with Sections 11357, 11358, 11359, 11360,
11362.1, 11362.2, 11362.3, and 11362.4 as those sections have been amended or added by
that act.” The Attorney General appears to argue that because Penal Code section 4573.6
is not among the statutes listed in Health and Safety Code, section 11361.8, subdivision
(a), persons convicted of violating that section are not eligible for relief. We disagree with
that analysis. If defendants are correct that cannabis possession is no longer a violation of
Penal Code section 4573.6, that is a result of Proposition 64's new legalization provision (§
11362.1) and the Act's amendments to section 11357, which had previously made it unlawful
to possess nonmedical cannabis. Thus, defendants are in fact seeking relief “in accordance
with” two of the statutes listed in section 11361.8, subdivision (a) “as those sections have
been amended or added by that act.” (Ibid.)


***317  Our Courts of Appeal are currently divided as to the meaning of the phrase “any controlled
substance[ ], the possession of which is prohibited by Division 10 ... of the Health and Safety
Code,” which appears in multiple Penal Code sections regulating drugs in prisons. (Pen. Code, §
4573.6, subd. (a); see Pen. Code, §§ 4573, subd. (a) [“any controlled substance, the possession
of which is prohibited by Division 10 ... of the Health and Safety Code”], 4573.9 [same].) In
People v. Fenton (1993) 20 Cal.App.4th 965, 25 Cal.Rptr.2d 52 *1076  (Fenton), the Court of
Appeal considered the meaning of that phrase within the context of Penal Code section 4573,
which makes it unlawful to bring or send into a prison “any controlled substance, the possession
of which is prohibited by Division 10.” (Pen. Code, § 4573, subd. (a).) The defendant, who was
found smuggling hydrocodone into a jail, argued that he could not be convicted under Penal
Code section 4573 because he had had a physician's prescription for the substance, and thus his
possession was not “prohibited by Division 10” of the Health and Safety Code. (See § 11350, subd.
(a) [prohibiting possession of hydrocodone “unless upon the written prescription of a physician”].)
The Fenton court agreed, concluding that Penal Code section 4573 was inapplicable because the
manner of defendant's possession did not violate any provision in division 10. (Fenton, at p. 969,
25 Cal.Rptr.2d 52.)


In People v. Taylor (2021) 60 Cal.App.5th 115, 274 Cal.Rptr.3d 204, review granted April 14, 2021,
S267344 (Taylor), the defendants relied on Fenton in arguing that Proposition 64's amendments
to section 11357 mean that possession of less than 28.5 grams of cannabis in prison by an
adult no longer qualifies as a violation of Penal Code section 4573.6. The court rejected that
argument (and Fenton), concluding that “[b]ased on the entire statutory scheme, ... the phrase ‘any
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controlled substance, the possession of which is prohibited by Division 10 ...’ [citation] refers to
a general category of controlled substances, rather than a particular instance of possession, and
encompasses those controlled substances, the possession of which is in any way prohibited by
Division 10.” (Taylor, at p. 130, 274 Cal.Rptr.3d 204, citation omitted.) In the Taylor court's view,
because cannabis possession remains unlawful under some circumstances, possession of cannabis
in prison continues to qualify as a violation of Penal Code section 4573.6.


We need not resolve that dispute here. Regardless of how Penal Code section 4573.6 might apply
with respect to other controlled substances, the unique language of Health and Safety Code section
11362.45(d) makes clear that the voters intended cannabis possession to remain a violation of that
felony provision. There is no question that before the enactment of Proposition 64, possession of
cannabis in prison qualified as a violation of Penal Code section 4573.6. Section 11362.45(d), in
turn, expressly directs that Proposition 64's newly added legalization provision, which declares
it is now lawful for adults to possess up to 28.5 grams of cannabis in most circumstances (§
11362.1, subd. (a)(1)), does not “amend” or “affect” any laws **951  pertaining to cannabis use
in prison, which we have found to include possessory offenses. (See ante, at pp. 1066–1069.)
Voters ***318  would have reasonably understood this language to mean that any preexisting
laws regulating cannabis possession in prison would remain in place. Under that view, voters
would expect cannabis possession to remain a violation of Penal Code section 4573.6 unless and
until further amendments are made to the statutory scheme. (See Voter Guide, supra, text of Prop.
64, § 10, p. 210 [authorizing the Legislature to “amend, *1077  add, or repeal any provisions to
further reduce the penalties for any of the offenses addressed by this [A]ct”].) Under defendants’
interpretation of Penal Code section 4573.6, in contrast, Proposition 64 would directly “amend” or
“affect” a law pertaining to smoking of ingesting cannabis. More specifically, their interpretation
would “amend” and “affect” the scope of Penal Code section 4573.6 by making it no longer
applicable to cannabis possession. (See Perry, supra, 32 Cal.App.5th at p. 896, 244 Cal.Rptr.3d
281 [“We decline to adopt an interpretation of ... Penal Code section 4573.6 that appears to be so
at odds with the intent behind and language of Proposition 64”]; Herrera, supra, 52 Cal.App.5th
at pp. 994–995, 267 Cal.Rptr.3d 95, rev. granted [adopting Perry's reasoning].) 14


14 The Court of Appeal concluded that this case was controlled by its prior decision in Fenton,
supra, 20 Cal.App.4th 965, 25 Cal.Rptr.2d 52. (See Raybon, supra, 36 Cal.App.5th at
pp. 116–119, 248 Cal.Rptr.3d 611.) As the Perry court explained, however, the situation
in Fenton was substantially different than the one presented here. Specifically, Fenton's
conclusion that Penal Code section 4573 “ ‘permit[s] controlled substances to be in penal
institutions under proper circumstances’ [citation] .... did not conflict with any other
provision of law. Here, a conclusion that division 10 does not prohibit the possession of
not more than 28.5 grams of cannabis for purposes of Penal Code section 4573.6 would
make meaningless the express provision of Proposition 64 that its legalization of cannabis
did not ‘amend, repeal, affect, restrict, or preempt: [¶] ... [¶] ... [l]aws pertaining to smoking
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or ingesting cannabis’ in penal institutions. (§ 11362.45, subd. (d).)” (Perry, supra, 32
Cal.App.5th at p. 894, 244 Cal.Rptr.3d 281.)


The dissent takes a different view, though for reasons that are distinct from the arguments made by
defendants or any other court that has addressed this issue. While agreeing that Health and Safety
Code section 11362.45(d)’s carve-out provision operates to preserve cannabis-related convictions
under Penal Code section 4573.8 (which makes it a felony to possess any drug or alcohol in prison),
the dissent does not believe the carve-out provision preserves cannabis-related convictions under
Penal Code section 4573.6, subdivision (a) (which applies to “controlled substances, the possession
of which is prohibited in Division 10”). (See conc. & dis. opn. of Kruger, J., post, at pp. 1086,
1090.) According to the dissent, whether cannabis possession remains a violation of Penal Code
section 4573.6 turns instead solely on the meaning of the clause, “controlled substance[ ], the
possession of which is prohibited by Division 10.” (Id., subd. (a).) As noted above, the meaning of
that language has divided our courts. (See ante, at pp. 1075–1076.) The dissent, however, declines
to choose a side in that debate and would leave the question open. (See conc. & dis. opn. of Kruger,
J., post, at p. 1089.)


Before turning to the merits of the dissent's proposed interpretation of Proposition 64, we first
address the dissent's assertion that there is no reason for this court to even decide whether
cannabis possession remains a violation of Penal Code section 4573.6. The dissent reasons that
it is unnecessary to address that issue because the defendants’ petitions seek dismissal of their
sentences, but the most ***319  relief they could possibly obtain under Proposition 64 *1078
would be resentencing pursuant to Penal Code section 4573.8’s “relatively lighter” (conc. & dis.
opn. of Kruger, J., post, at p. 1090, fn. 3) triad of penalties. That reasoning rests on the assumption
that Penal Code section 4573.8 might qualify as a “lesser offense” of Penal Code section 4573.6
within the meaning of Proposition 64's remedial provision. (See § 11361.8, subd. (a) [persons
“currently serving a sentence for a conviction ... who would not have been guilty of an offense, or
who would have been guilty of a lesser offense [under Proposition 64]” may **952  petition for
“resentencing or dismissal”].) In the dissent's view, regardless of whether the defendants would be
entitled to resentencing had they sought that remedy (another issue the dissent would leave open),
they are not entitled to dismissal, negating the need to address Proposition 64's effect on Penal
Code section 4573.6.


While the dissent concludes that we should avoid this issue entirely based on the manner the
defendants have styled their request for relief, we think the question is properly before us and
should be decided now. Indeed, the defendants’ briefs in both the Court of Appeal and this court
include an entire section expressly arguing that even if section Health and Safety Code section
11362.45(d) generally extends to possessory offenses, the other changes Proposition 64 made to
division 10 mean that cannabis possession no longer qualifies as a violation of Penal Code section
4573.6. Moreover, whether cannabis possession remains a violation of Penal Code section 4573.6
is an issue that has already divided our lower courts and therefore requires resolution by this court.
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We think the better course is to decide this fully briefed legal question now rather than avoid it
merely because defendants described their request for relief as one seeking dismissal rather than
resentencing. 15


15 Deciding whether cannabis possession remains a violation of Penal Code section 4573.6
now also furthers the interest in judicial economy. During the pendency of this case, we have
granted and held over 40 cases addressing whether Proposition 64 legalized possession of
cannabis in prisons. A vast majority of those cases involve defendants who were convicted of
violating Penal Code section 4573.6. The dissent's proposed course would effectively force
the five defendants in this case (along with every other similarly situated person seeking relief
under Prop. 64) to refile new petitions under section 11361.8 seeking resentencing (rather
than dismissal), requiring our lower courts to decide anew whether cannabis possession
remains a violation of Penal Code section 4573.6. Given that the defendants have expressly
raised and briefed whether cannabis possession remains a violation of Penal Code section
4573.6, we see no need to force them to relitigate (and for our lower courts to redecide)
that pure question of law. The dissent suggests there might be some benefit to proceeding in
that way because our lower courts would then be able to consider defendants’ entitlement
to resentencing “in a case in which the relevant arguments had been appropriately raised
and fully litigated, which is not the case here.” (Conc. & dis. opn., Kruger, J., post, 282
Cal.Rptr.3d at p. 1090, fn. 3, 492 P.3d at p. 960, fn. 3.) But whether cannabis possession
remains a violation of Penal Code section 4573.6 is a precursor question our lower courts
would have to answer before considering any possible entitlement to resentencing. The
resolution of the Penal Code section 4573.6 issue here means our lower courts do not need
to even reach the resentencing issue.


*1079  Turning to the merits of the dissent's interpretation, a brief review of Proposition 64's
structure is helpful. The central provision of Proposition 64 is newly added section 11362.1, which
declares that, subject to certain exceptions, it is now legal for persons age 21 years or older to
engage in a wide array of cannabis-related ***320  conduct, including possessing up to 28.5
grams of the drug. To conform to section 11362.1’s broad legalization provision, Proposition
64 also amended language in section 11357 that had previously made possession of up to 28.5
grams of cannabis an infraction. That amended language modifies section 11357 to state the
penalties for conduct that falls outside the parameters of section 11362.1’s legalization provision
(i.e., possessing more than 28.5 grams of cannabis or possession by persons under the age of 21).
Section 11362.45(d), in turn, states that Proposition 64's affirmative legalization provision has no
effect on laws pertaining to cannabis use in prison. 16


16 While at times referencing to section 11362.1 as a “legalization provision” (see, e.g.,
conc. & dis. opn. of Kruger, J., post, 282 Cal.Rptr.3d at p. 327, 492 P.3d at pp. 958–959
1088), the dissent characterizes it as in essence, “a preemption provision” (ibid.), while
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describing section 11357 as a separate “legalization provision” (conc. & dis. opn. of Kruger,
J., post, 282 Cal.Rptr.3d at p. 330–331, 492 P.3d at pp. 961–962 1092). We disagree with
those characterizations. Although section 11362.1 contains a preemption clause, that new
provision — one of the very first provisions presented in Proposition 64 — also broadly
pronounces that a wide range of cannabis-related conduct is now lawful, including the
possession of not more than 28.5 grams of cannabis by persons over the age of 21. The
amendments to section 11357, in comparison, appear far later in the text of Proposition 64
and in our view were made to conform to the broad legalization pronouncement made in
section 11362.1. Stated differently, section 11362.1, not section 11357, is the “legalization
provision” and the amendments to section 11357 simply ensure consistency with § 11362.1.
Indeed, it would seem to make little sense to adopt a new provision declaring cannabis
possession generally legal (§ 11362.1), while leaving in place a preexisting statute declaring
cannabis possession generally unlawful (§ 11357).


**953  As described above, we think the key statutory language is not that complicated: Section
11362.45(d) references section 11362.1, which is the broadly worded catchall provision from
Proposition 64 that declares it is now legal for adults to possess up to 28.5 grams of cannabis
under most circumstances. Section 11362.45(d) then says that this broad legalization provision
does not “amend, repeal, affect, restrict, or preempt” any “[l]aws pertaining to smoking or ingesting
cannabis,” which the dissent agrees encompasses possessory offenses. We think that when voters
were told the broad pronouncement legalizing cannabis contained in section 11362.1 would not
affect laws prohibiting possession in prison, they would understand this language to mean that
existing laws prohibiting cannabis possession in prison would remain in place.


The dissent disagrees, concluding that the language is, in fact, quite complicated. The dissent
concludes that the voters were asked to journey *1080  through a phalanx of complex statutory
cross-references and legal conclusions and, at the end of the journey, would have concluded
that Proposition 64 might actually “amend, repeal, affect, restrict, [and] preempt” some laws
prohibiting the possession of cannabis in prisons, but not others. The journey goes something
like this: The dissent first contends that when voters were told Proposition 64's key legalization
provision would have no effect on in-prison possession offenses, they would have understood that
language to mean the initiative would have no effect on convictions under Penal Code section
4573.8, but might have an effect on convictions under Penal Code section 4573.6. In the dissent's
view, voters would have come to this conclusion because they would have understood that section
11362.45(d)’s “no effect” clause references Proposition 64's legalization provision (§ 11362.1),
but not the amendments made to section 11357. They then would have ***321  understood that
Proposition 64 removed section 11357’s previous general prohibition on cannabis possession and
replaced it with more narrow prohibitions. They then would have realized that section 11357 is
part of division 10 of the Health and Safety Code. And they would have noted that Penal Code
section 4573.6 cross-references the prohibitions in division 10. (See Pen. Code, § 4573.6, subd.
(a) [making it a felony to possess a “controlled substance[ ], the possession of which is prohibited
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under Division 10”].) Voters would then realize that because division 10 no longer contains a
general prohibition on cannabis possession (it instead conforms to Prop. 64's legalization provision
by prohibiting a more narrow class of cannabis-related crimes involving persons under the age of
21 and quantities in excess of 28.5 grams), and because section 11362.45(d) fails to state that the
amendments to section 11357 were not intended to affect prison offenses (it only cross-references
§ 11362.1’s general legalization prohibitions), cannabis possession might no longer qualify as a
violation of Penal Code section 4573.6.


But the work of the voter would still not be done. From that, the voters would then deduce
that whether Proposition 64 affects convictions under Penal Code section 4573.6 will ultimately
depend on how courts interpret the phrase “the possession of which is prohibited under Division
10” (which the dissent declines to do here). More specifically, they would understand that if the
courts ultimately side with the Fenton’s line of analysis (see ante, 282 Cal.Rptr.3d at pp. 316–317,
492 P.3d at pp. 949–950), then criminal convictions under Penal Code section 4573.6 would be
prohibited under most circumstances, but if courts side with Taylor's line of analysis (see ante,
282 Cal.Rptr.3d at pp. 317–318, 492 P.3d at pp. 950–951) criminal convictions under Penal Code
section 4573.6 would remain unaffected by Proposition 64.


While the dissent has come up with an intricate interpretation, we do not think it is the most
reasonable interpretation of the initiative. (See People v. Jones (1993) 5 Cal.4th 1142, 1150,
22 Cal.Rptr.2d 753, 857 P.2d 1163 (Jones) [when faced with ambiguous statutory language,
our duty is to discern “the most reasonable reading of” the law].) **954  Simply put, we are
*1081  dubious that when voters were told Proposition 64's new legalization provision would
have no effect on laws regulating possession of cannabis in prison, they would have understood
that language to require the complex series of deductions and statutory cross-references that
the dissent's interpretation is built upon. (See Valencia, supra, 3 Cal.5th at pp. 370, 371, 220
Cal.Rptr.3d 230, 397 P.3d 936 [while voters are presumed to “ ‘study and understand the content
of complex initiative measures’ ” “it is unreasonable to presume that the voters had such a
‘degree of thoroughness’ that they ... analyzed various provisions using the acumen of a legal
professional”].) We do not read the language, “Section 11362.1 does not amend, repeal, affect,
restrict, or preempt ... [¶] ... [¶] ... [l]aws pertaining to smoking or ingesting cannabis ...” (§
11362.45(d)) as meaning, as the dissent seems to read it: “We hereby (might) do away with the
more serious criminal sanctions for cannabis possession in a penal setting under Penal Code
section 4573.6, but people in prison may continue to be prosecuted and receive shorter sentences
pursuant to Penal Code section 4573.8.” If Proposition 64 were truly intended to have no effect on
possessory offenses under Penal Code section 4573.8, but potentially preclude possessory offenses
under Penal Code section 4573.6, we would expect the text to say so in a less convoluted manner.
***322  17
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17 The dissent finds it significant that while two published appellate decisions have concluded
that Health and Welfare Code section 11362.45(d) operates to preserve cannabis convictions
under Penal Code section 4573.6 (see Perry, supra, 32 Cal.App.5th at p. 896, 244 Cal.Rptr.3d
281; Herrera, supra, 52 Cal.App.5th at pp. 994–995, 267 Cal.Rptr.3d 95, rev. granted),
the Attorney General did not expressly rely on that argument here and his briefing appears
to leave open whether cannabis possession remains chargeable under that provision. (See
conc. & dis. opn., Kruger, J., post, 282 Cal.Rptr.3d at pp. 329–330, 492 P.3d at pp. 960–
961 1090–1091.) At oral argument, however, the Attorney General clarified that the People
do believe cannabis possession remains a violation of Penal Code section 4573.6, citing
the Sixth District's decision in Taylor, supra, 60 Cal.App.5th 115, 274 Cal.Rptr.3d 204
review granted (see ante 282 Cal.Rptr.3d at pp. 317–318, 492 P.3d at pp. 950–951). Having
embraced Taylor's conclusion that cannabis possession remains a violation of Penal Code
section 4573.6, we find little significance in the fact that the Attorney General did not
expressly approve of an alternative legal theory that results in the same outcome.


The dissent's reading of section 11362.45(d) would also have curious consequences regardless
of how our courts ultimately interpret the language in Penal Code section 4573.6 (which again,
the dissent has declined to take a position on). Under the view espoused in Taylor, supra, 60
Cal.App.5th 115, 274 Cal.Rptr.3d 204, review granted, cannabis possession, regardless of the
defendant's age, would remain a violation of Penal Code section 4573.6 because division 10 still
prohibits possession under some circumstances. (See ante, 282 Cal.Rptr.3d at pp. 317–318, 492
P.3d at pp. 1075–1076.) But under the view espoused in Fenton, only inmates under the age of
21 could be prosecuted under Penal Code section 4573.6, and therefore inmates under the age of
21 would face harsher felony treatment for possession of *1082  cannabis than inmates over the
age of 21. 18  This means that if the dissent's theory ultimately came to fruition, culminating in
the application of Fenton, 20-year-old inmates (or any 20 year old who happens to be on prison
grounds) could be prosecuted under Penal Code section 4573.6, but 21 year olds could not. We
find it unlikely that the voters would have understood the text of sections 11362.45(d) and 11357
to mean that a 20-year-old inmate found in possession of cannabis would remain chargeable under
Penal Code section 4573.6, but a 21-year-old inmate — perhaps in the same correctional facility
and even sharing the same cell — who engaged in the same conduct would not. Indeed, such
an outcome, particularly punishing less mature inmates more harshly than **955  more mature
inmates, would seem to make little sense in a penological setting. 19  So in the end, the dissent's
interpretation either ***323  ends in the same place as the majority view (albeit, through a more
winding road) or would mean that possession of cannabis in prison by persons under the age of 21
would face harsher felony treatment than persons over the age of 21.


18 As discussed above, Fenton, supra, 20 Cal.App.4th 965, 25 Cal.Rptr.2d 52, concluded that
Penal Code section 4573 (which includes the same operational language as Pen. Code, §
4573.6) applies only when the circumstances of defendant's possession would independently
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violate a provision in division 10. (See ante, 282 Cal.Rptr.3d at pp. 316–317, 492 P.3d at pp.
949–950 at p. 1075.) Section 11357, in turn, retains prohibitions on possession by persons
under the age of 21 (see § 11357, subd. (a)), meaning that possession by such persons would
violate a provision in division 10. Thus, under Fenton, persons under the age of 21 could
still be prosecuted under Penal Code section 4573.6.


19 While the dissent contends “the possibility that Proposition 64 affected charging under Penal
Code section 4573.6 is not so farfetched that we can dismiss it out of hand” (conc. & dis.
opn., Kruger, J., post, 282 Cal.Rptr.3d at p. 332, 492 P.3d at p. 961 1093), it offers no
justification for why the electorate would want to punish younger people more harshly for
cannabis offenses in prison than more mature people. (See Jones, supra, 5 Cal.4th at p. 1150,
22 Cal.Rptr.2d 753, 857 P.2d 1163 [when interpreting ambiguous language, court's role is to
ascertain “the most reasonable reading of” the law].)


It is true that the amendments Proposition 64 made to division 10 have created tension between
the “no effect” principle set forth in Health and Safety Code section 11362.45(d) and Penal Code
section 4573.6, subdivision (a)’s reference to controlled substances “the possession of which is
prohibited under Division 10.” When faced with such ambiguity, however, our task is “ ‘to identify
the interpretation that best effectuates the [voters’] intent.’ ” (Rossa v. D.L. Falk Construction,
Inc. (2012) 53 Cal.4th 387, 392, 135 Cal.Rptr.3d 329, 266 P.3d 1022; see Lungren v. Deukmejian
(1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299 [“The intent prevails over the letter,
and the letter will, if possible, be so read as to conform to the spirit of the act”].) In this case,
we think a more plausible conclusion is that when voters read language stating that the newly
added statute legalizing adult possession of cannabis in most situations would have no effect on
laws prohibiting possession of cannabis in prison, they would have understood that language as an
assurance that Proposition 64 would not affect any preexisting *1083  laws prohibiting possession
of cannabis in prison. (See Perry, supra, 32 Cal.App.5th at pp. 895–896, 244 Cal.Rptr.3d 281;
Herrera, supra, 52 Cal.App.5th at p. 995, 267 Cal.Rptr.3d 95, rev. granted.)


Indeed, as far as we are aware, no court has ever concluded (nor has any party ever argued)
that voters would construe section 11362.45(d)’s reference to Proposition 64's central legalization
provision, but not to the conforming amendments made to section 11357, as a signal that the
initiative was intended to have different effects on convictions under Penal Code section 4573.6
versus those under Penal Code section 4573.8. Or rather, that the initiative might have different
effects on those two provisions depending on how our courts ultimately interpret the language
of Penal Code section 4573.6. By offering an interpretation that no other court or party has ever
articulated, it seems it is the dissent that has “step[ped] out on its own.” (Conc. & dis. opn. of
Kruger, J., post, at p. 1091.)
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c. Defendants’ policy arguments


Defendants also raise a series of policy-related arguments, contending that the consequences of
continuing to treat possession of small amounts of cannabis in prison as a violation of Penal Code
section 4573.6 is inconsistent with the public's evolving attitude toward the drug and its “changing
views about the societal costs of incarceration.” (See, e.g., Prop. 215, as approved by voters,
Gen. Elec. (Nov. 5, 1996) [decriminalizing possession of cannabis possession if the person has a
physician's oral or written recommendation]; Stats. 2010, ch. 708, § 1 [reclassifying possession
of less than 28.5 grams of cannabis as an infraction]; Prop. 36, as approved by voters, Gen. Elec.
(Nov. 6, 2012) [removing three strikes life sentences for those committing nonviolent felonies];
Prop. 47, as approved by voters, Gen. Elec. (Nov. 4, 2014) [reducing certain drug-related and
theft-related offenses that previously were felonies or wobbler offenses]; Prop. 57, as approved by
voters, Gen. Elec. (Nov. 8, 2016) [reducing prison terms for nonviolent offenders by advancing
parole consideration dates].) They note that while possession of cannabis is now generally legal
outside the confines of prison, the Attorney General's interpretation would subject inmates (and
potentially anyone else on prison grounds) to **956  two to four years of ***324  imprisonment
for engaging in that same conduct when inside a custodial facility. Adding to the severity, for
many inmates found in possession of cannabis, a section 4573.6 offense can constitute an in-
custody second strike, resulting in a consecutive sentence adding anywhere from four to eight
years of incarceration to their present term. This is likely to be a common result given that Penal
Code section 4573.6 involves conduct committed on the grounds of a correctional facility. The
present case is illustrative. As the result of strike enhancements, two of the five defendants received
six-year consecutive sentences for possessing *1084  small amounts of cannabis, while a third
defendant received a four-year consecutive sentence. (See ante, at p. 1060, fn. 4.) In Herrera,
supra, 52 Cal.App.5th 982, 267 Cal.Rptr.3d 95, review granted, the defendant was punished even
more harshly, receiving an eight-year prison term after being found in possession of less than one
gram of cannabis. (See id. at pp. 985–986, 267 Cal.Rptr.3d 95.)


We are sympathetic to the view that section 11362.45(d) creates extreme disparity between how
our legal system treats the possession of cannabis generally versus the possession of such a
substance inside a correctional facility. That is also true of many other substances, including
alcohol. (See Pen. Code, § 4573.8 [unauthorized possession of alcohol in prison constitutes a
felony].) Some may well view an eight-year prison sentence for the possession of less than one
gram of cannabis (one gram is the approximate weight of a single paper clip or a quarter teaspoon
of sugar) as unduly harsh. The wisdom of those policy judgments, however, is not relevant to
our interpretation of the statutory language. (See Superior Court v. County of Mendocino (1996)
13 Cal.4th 45, 53, 51 Cal.Rptr.2d 837, 913 P.2d 1046 [“The judiciary, in reviewing statutes ...,
may not undertake to evaluate the wisdom of the policies embodied in such legislation; absent a
constitutional prohibition, the choice among competing policy considerations in enacting laws is a
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legislative function”].) Rather, our role is limited to determining the most reasonable construction
of Proposition 64. For the reasons set forth above, we believe section 11362.45(d) is most
reasonably construed to leave in place the prohibitions against cannabis possession in prison.


Our interpretation notwithstanding, prosecutors of course retain discretion whether a person found
in possession of a small quantity of cannabis on prison grounds warrants felony treatment. (See
People v. Lucas (1995) 12 Cal.4th 415, 477, 48 Cal.Rptr.2d 525, 907 P.2d 373 [“Prosecutors
have broad discretion to decide whom to charge, and for what crime. ... ‘[A] district attorney's
enforcement authority includes the discretion either to prosecute or to decline to prosecute an
individual when there is probable cause to believe he has committed a crime’ ”].) As defendants
note, “there are already [prison] regulations in place ... to punish and deter this conduct.” Cannabis
possession in prison remains classified as a serious rules violation that is subject to a custody
credit forfeiture of between 121–150 days (see Cal. Code Regs., tit. 15, § 3323, subd. (d)(7)),
which effectively translates into an additional four to five month jail sentence. Such conduct can
also result in substantial loss of visitation rights, including up to three months of no visitation and
three additional months of no contact visitation for a first offense, with increasing loss of visitation
rights with each consecutive offense. (See Cal. Code Regs., tit. 15, § 3315, subd. (f).) Moreover,
depending on the nature of the defendant's sentence, a rules violation involving the possession
of cannabis ***325  could also impact parole eligibility. (See *1085  Cal. Code Regs., tit. 15, §
2281, subd. (c)(6) [circumstances tending to show unsuitability for parole for life prisoners include
“Institutional Behavior. The prisoner has engaged in serious misconduct in prison or jail”].)


In cases where prosecutors do elect to pursue criminal punishment, they may consider a charge
under Penal Code section 4573.8, which carries a lower sentence than Penal Code section
4573.6. 20  (See **957  ante, 282 Cal.Rptr.3d at p. 306, 492 P.3d at p. 941; see also Whalum, supra,
50 Cal.App.5th at p. 5, 263 Cal.Rptr.3d 599, rev. granted [“As cannabis is a drug and a controlled
substance regulated in division 10 of the Health and Safety Code [citations], both statutes have been
used to convict prisoners who possesses cannabis” (italics omitted)].) Alternatively, depending on
the defendant's circumstances, a prosecutor might recommend a disposition that does not require a
prison term. (See Pen. Code, § 1170, subd. (h)(4) [“Nothing in this subdivision shall be construed
to prevent other dispositions authorized by law, including pretrial diversion, deferred entry of
judgment, or an order granting probation pursuant to Section 1203.1”].) Similarly, in cases where
a defendant is convicted under Penal Code section 4573.6 and has a prior strike (as most of the
defendants here did), the prosecution may move to dismiss the strike allegation, or the trial court
may elect to do so on its own motion. (See Pen. Code, § 1170.12, subd. (d)(2), 1385, subd. (a);
Romero, supra, 13 Cal.4th at pp. 529–530, 53 Cal.Rptr.2d 789, 917 P.2d 628.) Finally, in cases
where the defendant is already serving a sentence for a prior conviction under Penal Code section
4573.6, the prosecution or prison officials might recommend that the court recall the sentence
previously ordered and resentence the defendant in the interests of justice pursuant to Penal Code
section 1170, subdivision (d). (See Cal. Code Regs., tit. 15, §§ 3076–3076.2.)
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20 The Attorney General appears to agree with this suggestion, arguing that while possession
of cannabis in prison remains chargeable under either Penal Code section 4573.6 or Penal
Code section 4573.8, “going forward [such conduct] might be better charged ... as a violation
of Penal Code section 4573.8.”


The Legislature, in turn, remains free to revisit whether the harm associated with possessing small
quantities of cannabis in or on the grounds of a correctional facility, conduct that is now generally
lawful outside the confines of a correctional facility, continues to justify the substantial penalties
set forth in Penal Code section 4573.6. (See Voter Guide, supra, text of Prop. 64, § 10, p. 210
[permitting the Legislature, by majority vote, to reduce the penalties for any offense addressed in
Prop. 64]; People v. Wilkinson (2004) 33 Cal.4th 821, 840, 16 Cal.Rptr.3d 420, 94 P.3d 551 [“ ‘The
Legislature is responsible for determining which class of crimes deserves certain punishments
and which crimes should be distinguished from others’ ”]; In re Lynch (1972) 8 Cal.3d 410, 414,
105 Cal.Rptr. 217, 503 P.2d 921 [“it is the function of the legislative branch to define crimes and
prescribe punishments, and that such questions are in the first instance for the judgment of the
Legislature alone”].)


*1086  III. DISPOSITION


The judgment of the Court of Appeal is reversed, and the case is remanded for further proceedings
consistent with this opinion.


Cantil-Sakauye, C. J., Corrigan, J., Liu, J., and Jenkins, J., concurred.


Concurring and Dissenting Opinion by Justice Kruger
***326  I agree with the majority that Proposition 64, fairly read, did not legalize cannabis
possession in California's prisons and jails, even as it either overrode or lifted state and local
prohibitions on possessing small quantities of cannabis in most other places.


It is, however, a separate question whether, after Proposition 64, prosecutors may continue to
charge in-prison cannabis possession exactly as they have been — that is, by choosing at will
between two overlapping felony statutes, one of which carries steeper penalties than the other,
and whose coverage is expressly tied to the scope of state-law prohibitions applicable outside of
prison. The majority concludes that prosecutors are still permitted to choose (though the majority
encourages them to make their choices wisely). (Maj. opn., ante, 282 Cal.Rptr.3d at pp. 317–
318, 324–325, 492 P.3d at pp. 950–951, 956–957 1076–1077, 1084–1085.) Because I do not think
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the particular reasons the majority gives for extending this permission can be squared with the
statutory text, and because the majority's conclusions on this subject are unnecessary to resolve
**958  this case in any event, I do not join this portion of the majority opinion.


I.


For many decades, Penal Code section 4573.6 (section 4573.6) served as a general criminal
prohibition on possessing contraband substances in prisons, jails, and other detention facilities. As
originally enacted in 1949, former section 4573.6 made it a felony to possess “any narcotics, or
drugs ... , or alcoholic beverage” without authorization. (Stats. 1949, ch. 833, § 3, p. 1583.) So
it remained (with occasional modifications not pertinent here) until 1990, when the Legislature
determined that possession offenses involving controlled substances generally should be punished
more harshly than the possession of other drugs or alcohol. (Legis. Counsel's Dig., Sen. Bill No.
2863 (1989–1990 Reg. Sess.) 5 Stats. 1990, Summary Dig., pp. 647–648; see Stats. 1990, ch.
1580, § 4, pp. 7555–7556.)


The result was a new two-part scheme for addressing the in-prison possession of contraband
substances. As currently written, Penal Code section 4573.8 (section 4573.8) provides the basic
prohibition, making it a felony to possess “drugs ... or alcoholic beverages” without authorization.
Like *1087  violations of the old version of section 4573.6, violations of section 4573.8 are
punishable by imprisonment for 16 months, or two or three years in state prison. (Pen. Code, § 18.)


Section 4573.6, meanwhile, was recast as a prohibition on the possession of controlled substances,
punishable by a steeper triad of penalties: two, three, or four years in state prison. By its terms,
however, the revamped section 4573.6 does not purport to punish the possession of all controlled
substances; rather, it punishes the possession of substances “the possession of which is prohibited
by Division 10 (commencing with Section 11000) of the Health and Safety Code” — a division
otherwise known as the California Uniform Controlled Substances Act. (Pen. Code, § 4573.6,
subd. (a); see Health & Saf. Code, § 11000.) Possession of other drugs — i.e., drugs the possession
of which is not prohibited by division 10 — may be prosecuted only under section 4573.8.


Since 1990, both section 4573.8 and section 4573.6 have been used to prosecute prisoners found
in possession of cannabis. (See ***327  People v. Whalum (2020) 50 Cal.App.5th 1, 5, 263
Cal.Rptr.3d 599, review granted Aug. 12, 2020, S262935.) Cannabis is, of course, a drug within
the meaning of the basic prohibition in section 4573.8. (Whalum, at p. 5, 263 Cal.Rptr.3d 599.)
And before Proposition 64, division 10 of the Health and Safety Code (sometimes division 10)
also generally prohibited the unauthorized possession of cannabis (Health & Saf. Code, former
§ 11357), making cannabis a controlled substance “the possession of which is prohibited” for
purposes of section 4573.6 (Pen. Code, § 4573.6, subd. (a)). (See also Health & Saf. Code, §§
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11054, subd. (d)(13) [provision of div. 10 listing cannabis as a Schedule I hallucinogenic drug],
11007 defining “ ‘[c]ontrolled substance’ ” to include Schedule I drugs.)


Enter Proposition 64, the Control, Regulate and Tax Adult Use of Marijuana Act (the Act or
Proposition 64), which amended division 10 to substantially loosen cannabis restrictions. 1  In
enacting the statute, voters found and declared an intent to, among other things, “incapacitate
the black market” in cannabis “and move [cannabis] purchases into a legal structure with strict
safeguards against children accessing it.” (Voter Information Guide, Gen. Elec. (Nov. 8, 2016)
text of Prop. 64, § 2, subd. D., p. 178.) Voters also declared an intent to “alleviate pressure on the
courts” handling nonviolent drug offenses, “but continue to allow prosecutors to charge the most
serious [cannabis]-related offenses as felonies, while reducing the penalties for minor [cannabis]-
related offenses.” (Id., § 2, subd. G., p. 179.)


1 Like the majority, I use the term “cannabis” instead of the original statutory term
“marijuana,” in keeping with subsequent legislative revisions to the statutory text. (See maj.
opn., ante, 282 Cal.Rptr.3d at p. 303, fn. 1, 492 P.3d at p. 939 1059, fn. 1.)


*1088  Three provisions of Proposition 64 are particularly relevant to our analysis here, listed
in the order in which they appear in the current version of the Health and Safety Code. First,
voters amended Health and Safety Code section 11357 to lift its prohibitions **959  on possessing
small amounts of cannabis (28.5 grams or less) for most adults (prohibitions remain in place
for individuals under 21) in most places (prohibitions remain for possession on school grounds).
(Health & Saf. Code, § 11357, as amended by Prop. 64, § 8.1.)


Second, voters added a legalization provision displacing other state and local prohibitions on
cannabis possession: “Subject to” various provisions, including newly added Health and Safety
Code section 11362.45, “but notwithstanding any other provision of law, it shall be lawful under
state and local law, and shall not be a violation of state or local law, for persons 21 years of age
or older to” possess 28.5 grams of cannabis or less. (Id., § 11362.1, subd. (a)(1), added by Prop.
64, § 4.4.) This legalization provision is also, in effect, a preemption provision; through the use of
the “notwithstanding” clause, section 11362.1 signals that “its provisions prevail over all contrary
laws prohibiting the activities that it legalizes, except as ‘[s]ubject to’ ” certain other provisions,
including section 11362.45. (People v. Whalum, supra, 50 Cal.App.5th at p. 7, 263 Cal.Rptr.3d
599, review granted, citing In re Greg F. (2012) 55 Cal.4th 393, 406, 146 Cal.Rptr.3d 272, 283
P.3d 1160.)


Third, voters enacted Health and Safety Code section 11362.45, which specifies certain exceptions
from the legalization provision in section 11362.1 for various categories of laws. It provides, as
relevant here: “Section 11362.1 does not amend, repeal, affect, restrict, or preempt: [¶] ... [¶]
(d) Laws pertaining to smoking or ingesting cannabis or cannabis products on the grounds of,
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or within, any facility or institution under the jurisdiction of the Department of Corrections and
Rehabilitation or ***328  the Division of Juvenile Justice,” or on the grounds of, or within, other
detention facilities including local jails. (Health & Saf. Code, § 11362.45, subd. (d), added by
Prop. 64, § 4.8 and amended by Stats. 2017, ch. 27, § 133.)


The central question presented in this case concerns the relationship between these latter two
provisions, the legalization provision in Health and Safety Code section 11362.1 and the savings
provision in Health and Safety Code section 11362.45, subdivision (d). Petitioner Goldy Raybon
argues, 2  and the Court of Appeal below agreed, that the legalization provision — which says
that “notwithstanding any other provision of law, it shall be lawful under state and local law” to
possess 28.5 grams of cannabis or less (Health & Saf. Code, § 11362.1, subd. (a)(1)) — by its
plain terms overrides any statute *1089  prohibiting possession of small amounts of cannabis,
including both sections 4573.6 and 4573.8. Raybon further argues, and the Court of Appeal further
agreed, that the savings provision in Health and Safety Code section 11362.45, subdivision (d),
for prisons and other detention facilities does not apply because that provision refers only to
“[l]aws pertaining to smoking or ingesting,” and does not speak of laws pertaining to possession.
It follows, in Raybon's telling, that in-prison cannabis possession is now lawful, and because it is
lawful, he is entitled to have his prior section 4573.6 conviction wiped away under Proposition
64's resentencing provision. (Health & Saf. Code, § 11361.8, subd. (a).)


2 Raybon's case has been consolidated in this court with that of four other petitioners;
references in this opinion to arguments made by Raybon include those made by the
petitioners in the consolidated cases.


I agree with the majority that Raybon takes too cramped a view of the savings provision, and
thus too broad a view of the preemptive effect of the legalization provision. The phrase “[l]aws
pertaining to smoking or ingesting” (id., § 11362.45, subd. (d)) is perhaps inartful. But, fairly
read, the language indicates that voters did not wish for section 11362.1’s legalization provision
to override laws prohibiting cannabis possession in prison — laws that bear an obvious and close
logical relationship to smoking or ingesting cannabis in prison. (Maj. opn., ante, 282 Cal.Rptr.3d
at pp. 309–316, 492 P.3d at pp. 943–949.)


The majority goes on, however, to answer the separate question whether, after Proposition 64, in-
prison cannabis possession remains chargeable under section 4573.6. As the majority explains,
this question raises an interpretive dilemma. Section 4573.6 incorporates **960  the scope of
prohibitions in division 10 of the Health and Safety Code, which Proposition 64 largely — but
not completely — eliminated. The issue, then, is how section 4573.6 applies to the possession
of controlled substances that division 10 prohibits in some situations but not others. This is
an interpretive issue that predates Proposition 64, but which Proposition 64's regime of partial
legalization has brought to the fore, and that has now become the subject of a conflict in the Courts
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of Appeal. (Compare People v. Fenton (1993) 20 Cal.App.4th 965, 966–967, 25 Cal.Rptr.2d 52
[identical language in Pen. Code, § 4573 criminalizes the possession of substances only to the
extent possession would be prohibited in like circumstances by div. 10] with People v. Taylor
(2021) 60 Cal.App.5th 115, 131, 274 Cal.Rptr.3d 204, review granted Apr. 14, 2021, S267344 [§
4573.6 criminalizes possession of substances that are prohibited in any circumstances under div.
10]; see maj. opn., ante, at pp. 1075–1077.)


***329  The majority decides to avoid this interpretive dilemma — which has not been adequately
briefed in this court in any event — because it sees in Proposition 64's savings provision an
alternative path to answering the charging question. In the majority's view, Health and Safety Code
section 11362.45, subdivision (d), means not only that prison laws are exempt from the provision of
Proposition 64 generally making it lawful to possess small *1090  quantities of cannabis (Health
& Saf. Code, § 11362.1), but that prison laws are not affected in any way by any other provision of
the Act — not even indirectly, through section 4573.6’s express incorporation of other provisions
that were amended by Proposition 64.


For a number of reasons, I do not join this portion of the majority opinion. For one thing, it is
unnecessary. We do not need to answer questions about post-Proposition 64 charging practices
to resolve Raybon's claim concerning his pre-Proposition 64 conviction. Raybon's only argument
here is that he is entitled to the retroactive dismissal of his prior conviction under Proposition 64
because he is a person “who would not have been guilty of an offense” had Proposition 64 been
in effect at the time. (Health & Saf. Code, § 11361.8, subd. (a).) As the Attorney General notes,
it is a full answer to observe that Proposition 64 did not legalize cannabis possession in prison;
whatever indirect effect Proposition 64 may have had on future prosecutions under section 4573.6,
cannabis possession remains punishable as a felony under section 4573.8. Because Raybon would
have been guilty of that offense even had Proposition 64 been in effect at the time, he is not entitled
to the only form of relief he has sought in this proceeding. 3


3 Perhaps we would have needed to address the future of section 4573.6 if Raybon had
asked the court for resentencing based on the differences between section 4573.6’s relatively
heavier penalties and section 4573.8’s relatively lighter ones. (See Health & Saf. Code, §
11361.8, subd. (a) [authorizing resentencing for a person “who would have been guilty of a
lesser offense under [Proposition 64] had that act been in effect at the time of the offense”].)
But Raybon did not do so, instead opting to seek outright dismissal. There is therefore no
need for us to decide here whether in-prison cannabis possession remains punishable under
section 4573.6 as well as section 4573.8. Nor is there any reason for us to address any other
interpretive issue that might arise in a case involving a request for resentencing under section
4573.8, including whether section 4573.8 qualifies as a lesser offense of section 4573.6. (Cf.
maj. opn., ante, 282 Cal.Rptr.3d at pp. 318–319, 492 P.3d at pp. 951–952952 1077–1078.)
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The majority observes that it is more efficient to reach this question here; were we instead
to reserve it, Raybon and others like him would have to file new petitions seeking this more
modest form of relief. (Maj. opn., ante, 282 Cal.Rptr.3d at pp. 319, fn. 15, 492 P.3d at p.
1078–1079, fn. 15.) True. But were they to do so, we would presumably be able to address
their statutory entitlement to that form of relief in a case in which the relevant arguments had
been appropriately raised and fully litigated, which is not the case here.


The majority's alternative resolution of the issue also depends entirely on an argument about the
import of Proposition 64's savings provision that none of the parties have made. While the Attorney
General relies on the savings provision to argue that Proposition 64 did not legalize cannabis
possession in prison, he expressly acknowledges that Proposition 64 might still “have an effect on
future charging decisions.” He explains that “due to the removal of certain prohibitions **961
from division 10 of the Health and Safety Code, going forward, the possession of cannabis in a
custodial institution might be better charged prospectively as a violation of Penal Code section
4573.8 (which *1091  prohibits the possession of drugs) rather than of Penal Code section 4573.6
(which prohibits the possession ***330  of controlled substances ‘the possession of which is
prohibited by Division 10’).” Despite ample encouragement from the two published appellate
decisions adopting arguments much like the majority's (see maj. opn., ante, at p. 1077 & fn. 14
[citing cases]), the Attorney General has studiously avoided arguing that Proposition 64's savings
provision for prison-related laws means that prosecutors may treat section 4573.6 as though it were
partly suspended in amber, preserving division 10's cannabis-related prohibitions as they existed
before the proposition passed. In reaching this conclusion anyway, the majority steps out on its
own.


But the most fundamental reason I do not join the majority on this issue — and the crux of
our disagreement here — is that the majority's resolution of the issue depends on a reading
of the savings provision that departs from its plain text. As noted, Health and Safety Code
section 11362.45, subdivision (d), is written as an exception to Proposition 64's legalization and
preemption provision, providing that “Section 11362.1 does not amend, repeal, affect, restrict, or
preempt” prison laws. The majority reads this language as though it instead provided that the Act
— as a whole — should not be understood to amend or affect laws relating to in-prison cannabis.
(E.g., maj. opn., ante, 282 Cal.Rptr.3d at pp. 322–323, 492 P.3d at p. 955 1082–1083.) This subtle
but important substitution is what leads the majority to conclude that no matter how section 4573.6
“might apply with respect to other controlled substances,” the “unique language” of the savings
provision in section 11362.45, subdivision (d), requires applying Health and Safety Code division
10's restrictions on cannabis precisely as they existed before Proposition 64. (Maj. opn., ante, 282
Cal.Rptr.3d at pp. 317–318, 492 P.3d at pp. 950–951 at p. 1076.)


The “unique language” of the savings provision is more limited than the majority acknowledges.
The provision does not preserve prison-related laws from the Act in its entirety. (Accord, maj.
opn., ante, at pp. 1082–1083.) Rather, by its terms, the savings provision carves prison laws out
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from only the legalization provision inHealth and Safety Code section 11362.1, which had made
cannabis possession lawful notwithstanding state and local laws to the contrary. This means prison
laws are not subject to the preemptive effects of section 11362.1. But it says nothing about other
effects that other provisions of Proposition 64 might have on the operation of prison-related laws
such as section 4573.6. And it is ultimately the operation of those other provisions — in particular,
the dramatically narrowed scope of restrictions on cannabis possession in Health and Safety Code
section 11357 — that matters here.


Recall that section 4573.6 was written in a manner that explicitly ties its prohibition on in-
prison possession of controlled substances to whether possession of that controlled substance
is prohibited outside of prison under *1092  division 10. Recall also that before Proposition
64, it was understood that former section 4573.6 could be used to prosecute in-prison cannabis
possession because division 10 (in Health & Saf. Code, former § 11357) generally prohibited
cannabis possession without authorization. (See People v. Whalum, supra, 50 Cal.App.5th at p. 5,
263 Cal.Rptr.3d 599, review granted.) Now, finally, recall that one of the many changes made by
Proposition 64 was to lift the prohibitions in section 11357 on the possession of small quantities
of cannabis, for most people and in most settings. (See ante, ––– Cal.Rptr.3d at p. ––––, ––– P.3d
at p. –––– 1060.)


Had Proposition 64 repealed all of Health and Safety Code division 10's restrictions ***331  on
cannabis possession, then, as a textual matter, there could be no genuine question about whether
in-prison cannabis possession could be prosecuted under section 4573.6. The answer would be no
— possession could be punished only under section 4573.8, and the savings provision in Health
and Safety Code section 11362.45, subdivision (d), would have **962  nothing to do with it. The
savings provision is not more relevant because Proposition 64 stopped short of full repeal.


The majority acknowledges the textual limitations of the savings provision, but dismisses them as
a technicality. Yes, Health and Safety Code section 11362.45, subdivision (d), does no more than
carve prison laws out from preemption through Proposition 64's affirmative legalization provision,
Health and Safety Code section 11362.1. But, the majority argues, the amended Health and Safety
Code section 11357 is a kind of legalization provision, too, as are various other provisions of
the measure. (Maj. opn., ante, 282 Cal.Rptr.3d at p. 1079, fn. 16, 492 P.3d at p. 952–953, fn. 16
[arguing that the amendments to § 11357 were necessary “to conform to the broad legalization
pronouncement made in section 11362.1”]; accord, People v. Perry (2019) 32 Cal.App.5th 885,
894, 244 Cal.Rptr.3d 281.) Surely the voters who chose to save prison laws from preemption under
section 11362.1 would also have wished to save prison possession laws from the indirect effects
of cannabis legalization in these other provisions. (See maj. opn., ante, at p. 1079.)


The initial difficulty with this argument is that there is nothing in the materials before us to
support this set of assumptions about voter intent. Had voters intended to wall off prison laws from
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Proposition 64 entirely, it would have been easy enough to say so. Instead of referring specifically
to Health and Safety Code section 11362.1, the savings provision in Health and Safety Code section
11362.45 could have been written to say that the Act as a whole “does not amend, repeal, affect,
restrict, or preempt” prison laws, period. That is not how the provision was written, and the ballot
materials contain no indication that this is how voters would have understood it. To the extent the
ballot materials shed any light on voter intent at all, they point to a general intent to prescribe more
lenient treatment for possessing small quantities of *1093  cannabis. While the savings provision
indicates that voters intended to maintain restrictions on cannabis possession in prison, nothing in
the ballot materials indicates that voters also intended to foreclose any possible, limited measure of
leniency for individuals prosecuted under the harsher of two potentially applicable felony statutes
forbidding cannabis possession in prisons and jails.


But the difficulty is even greater than attributing this sort of unexpressed intent to Proposition 64
voters, because here it is not only the voters’ intent that counts; it is also the intent of the legislators
who enacted the current versions of sections 4573.6 and 4573.8. The legislators who enacted the
current set of prison possession laws deliberately chose to make possession of drugs in prison
a felony offense punishable by the default penalties prescribed in Penal Code section 18, while
reserving heightened felony punishment for possession of controlled substances whose possession
would be prohibited under division 10. Even if we accepted for argument's sake that the voters
who enacted Proposition 64 assumed no aspect of the measure would have an effect on prison
possession laws, it is unclear why, in the event of a conflict between the two sets of provisions,
that assumption would or should prevail over legislators’ intent to reserve harsher punishment
for possession cases where ***332  possession would also be prohibited outside of prison under
Health and Safety Code division 10.


The majority's remaining justifications for its approach focus on what the majority sees as its
practical advantages over concluding that Proposition 64 did, in fact, affect charging under section
4573.6. The majority worries that the relationship between section 4573.6 and Proposition 64 is
overly complicated, and that giving effect to that relationship could yield some “curious” results
(maj. opn., ante, 282 Cal.Rptr.3d at p. 322, 492 P.3d at pp. 954–955 1081). The majority also
worries about the various additional questions we would need to answer, none of which have been
briefed here, should a defendant in Raybon's position seek resentencing based on the different
penalties prescribed in section 4573.6 and section 4573.8. None of these points, in my view,
justifies refusing to read Health and Safety Code section 11362.45, subdivision (d), in accordance
with its plain text.


As to the first point, the relationship between Penal Code section 4573.6 and Proposition **963
64 is not, near as I can tell, appreciably more complex than issues we have seen in other cases
concerning the relationship between voter-initiated reform measures and preexisting criminal laws.
(See, e.g., People v. Romanowski (2017) 2 Cal.5th 903, 215 Cal.Rptr.3d 758, 391 P.3d 633; People
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v. Gonzales (2017) 2 Cal.5th 858, 216 Cal.Rptr.3d 285, 392 P.3d 437.) Sometimes statutes are,
in fact, complicated. And our cases have recognized that the most faithful reading of a statutory
scheme is not always the simplest one — even when the scheme has been enacted in whole or
in part by voters.


As to the majority's second point, the possibility that Proposition 64 affected charging under section
4573.6 is not so farfetched that we can *1094  dismiss it out of hand. The practical result would be
that prosecutors would be limited in most cases to charging cannabis possession in prison the same
way the possession of other drugs or alcohol is charged, instead of charging it the same way as
the possession of, say, heroin or methamphetamines. That result creates no obvious inconsistency
with the overarching objectives of Proposition 64.


But to the majority's final point, I do share many of the majority's concerns about the various
questions that could arise in future cases concerning the relationship between Proposition 64 and
section 4573.6. This is precisely why I would not attempt to answer these questions here, and
would instead await an appropriate case where the necessary arguments have been briefed and the
issues joined. I write separately here because I do not think we should foreclose further exploration
of these issues by leaning on Proposition 64's savings provision. The text will not withstand the
weight.


II.


The practical upshot of the majority opinion is this: Even though the heightened penalties under
section 4573.6 are directly tied to the scope of prohibitions that were dramatically scaled back
by Proposition 64, prosecutors may continue to charge in-prison cannabis offenses under that
provision (at least in the absence of further legislation directing otherwise). For individuals
previously convicted under section 4573.6 who might wish to have their sentences adjusted
downward to the less harsh penalties prescribed by section 4573.8, any pathway that might
otherwise have existed for resentencing under current law has been closed off. All this in a case
that did not require laying down a rule with these broad consequences.


Because I do not think the majority's reasons for reaching this result fit with the ***333  relevant
statutes, and because it is unnecessary to resolve the issue in this case in any event, I do not join
this portion of the majority opinion. In all other respects, I concur.


Cuéllar, J., concurred.
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262 F.2d 673
United States Court of Appeals Tenth Circuit.


Emmett W. PRYOR and Pacific Employers Insurance Company, Appellants,
v.


LEE C. MOORE, CORPORATION, Appellee.


No. 5871.
|


Dec. 22, 1958.
|


Rehearing Denied Jan. 21, 1959.


Synopsis
Action against derrick manufacturer by workman who was injured while working on oil well
drilling rig when the derrick collapsed under the tensile strain of a pipe-loosening and pulling
operation. The United States District Court for the Western District of Oklahoma, Ross Rizley,
J., directed verdict and entered judgment for manufacturer, and plaintiffs appealed. The Court of
Appeals, Murrah, Circuit Judge, held that evidence raised question for jury as to whether defective
weld at foot of one leg of derrick caused derrick to collapse under the ordinary pressure being
applied in the routine operation after 15 years of safe use.


Reversed and remanded for new trial.


West Headnotes (8)


[1] Products Liability Mining and drilling equipment
Products Liability Proximate Cause
In action against derrick manufacturer by workman who was injured while working on oil
well drilling rig when the derrick collapsed under the tensile strain of a pipe-loosening and
pulling operation, evidence raised question for jury as to whether defective weld at foot
of one leg of derrick caused derrick to collapse under the ordinary pressure being applied
in the routine operation after 15 years of safe use.


5 Cases that cite this headnote


[2] Products Liability Care required
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Under Oklahoma law, manufacturer of appliance that will become highly dangerous,
because of defects in its manufacture, when put to the use for which it is designed and
intended, owes to one purchasing and using such appliance the duty to use reasonable care
in its manufacture, and failure to discharge such duty may constitute negligence.


[3] Products Liability Lapse of time or change in condition
Prolonged use of a manufactured article is but one factor, albeit an important one, in the
determination of the factual issue whether the negligent manufacturer proximately caused
the harm.


9 Cases that cite this headnote


[4] Products Liability Nature of Product and Existence of Defect or Danger
Under Oklahoma law, if a device is suitable and safe for the purpose for which it is to
be used when sold, the manufacturer has then discharged his duty to those who thereafter
use it.


[5] Products Liability Lapse of time or change in condition
Proximity of time and events is cogently relevant in the determination of the ultimate
factual issue whether negligent manufacturer caused the harm.


4 Cases that cite this headnote


[6] Negligence Proximate Cause
Causation traditionally lies in the realm of fact, not law.


2 Cases that cite this headnote


[7] Federal Civil Procedure Conclusions or inferences from evidence
In a jury trial, an issue of fact is for the court only when minds of reasonable men would
not differ.


[8] Negligence Proximate cause
Proximate cause is often left to permissible inferences from established facts.
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1 Case that cites this headnote


Attorneys and Law Firms


*674  Clyde J. Watts, Oklahoma City, Okl. (Claude Briggs, Oklahoma City, Okl., and the firm of
Looney, Watts, Looney & Nichols, Oklahoma City, Okl., on the brief) for appellants.


Alex Cheek, Oklahoma City, Okl. (Villard Martin, Jr., Tulsa, Okl., on the brief), for appellee.


Before BRATTON, Chief Judge, and MURRAH, PICKETT, LEWIS and BREITENSTEIN,
Circuit Judges.


Opinion


MURRAH, Circuit Judge.


[1]  [2]  The appellant, Pryor, was injured in the course of his employment on an oil well
drilling rig, when the mast, sometimes called a derrick, collapsed under the tensile strain of
a pipe-loosening and pulling operation. Having received workmen's compensation under the
laws of Oklahoma, Pryor and his employer's compensation insurance carrier sued the appellee-
manufacturer of the derrick as in MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050,
L.R.A.1916F 696, 1  claiming that a defective weld at the foot of one leg of the derrick caused it
to collapse under the tensile strain. There was expert evidence to the effect that properly fused,
the weld would be expected to have the same useful life as the parent metal, and that its failure
indicated a defective weld at the point of failure.


[3]  [4]  The trial court, however, directed a verdict and entered judgment for the defendant-
manufacturer, on the grounds that fifteen years of safe use for the purpose for which the equipment
was intended foreclosed any probability that it was defectively or negligently made. The court
followed Lynch v. International Harvester Co. of America, 10 Cir., 60 F.2d 223, 224, in which this
court, while recognizing the MacPherson rule, held that five years of constant use of a threshing
machine for its intended purposes was a ‘conclusive denial and contradiction of the allegation that
the machine was imminently dangerous to life and limb when the defendant sold it.’


The appellant would distinguish that case from ours for latent defects here and readily discoverable
ones in the Lynch case. But the question whether mere lapse of time forecloses probability of
negligent manufacture was squarely presented and decided in the Lynch case. The same question is
presented here, and we must therefore now decide whether we will follow or recede from the Lynch
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doctrine. The Lynch case also arose in Oklahoma, but no Oklahoma case was cited in support of
the rule. And, while Oklahoma has embraced the full vigor of MacPherson (i.e. see footnote 1), it
has neither approved Lynch nor had occasion to consider the precise question. It has said only that
if a device is suitable and safe for the purpose for which it is to be used when sold, the manufacturer
has then discharged his duty to those who thereafter use it. Jamison v. Reda Pump Co., 190 Okl.
593, 126 P.2d 71. But this statement clearly presupposes nonnegligent *675  manufacture, and
is thus not helpful to a consideration whether any probability of negligent manufacture is legally
foreclosed by prolonged safe use.
[5]  [6]  [7]  Only recently, the Fifth Circuit, following its conception of Texas law, deliberately
refused to adopt a policy of foreclosing liability after prolonged use without defective failure. It
did not think the lapse of seven years per se relieved a derrick manufacturer from liability for
injuries caused by a defective weld. International Derrick & Equipment Co. v. Croix, 241 F.2d
216. Nor does the Second Circuit believe that mere passage of time confers immunity upon a
negligent wrongdoer under the MacPherson doctrine. Fredericks v. American Export Lines, 2 Cir.,
227 F.2d 450. The District of Columbia Court of Appeals has reached the conclusion that ‘the
law itself does not say that the passage of nearly seven years, or the action of the elements * * *
constituted an efficient intervening cause * * * so that any causal connection between Gichner's
negligence and the giving away was necessarily broken.’ Hanna v. Fletcher, 97 U.S.App.D.C. 310,
231 F.2d 469, 475, 58 A.L.R.2d 847. All of the cases agree, however, that proximity of time and
events is cogently relevant in the determination of the ultimate factual issue whether the negligent
manufacture caused the harm. Hewitt v. General Tire & Rubber Co., 3 Utah 2d 354, 284 P.2d
471; Reed & Barton Corp. v. Mass, 1 Cir., 73 F.2d 359; Lill v. Murphy Door Bed Co. of Chicago,
290 Ill.App. 328, 8 N.E.2d 714. Our problem is not one of duty owing to the injured party under
the MacPherson concept, rather it is one of causation which traditionally lies in the realm of fact,
nor law. Cf. Sitta v. American Steel & Wire Div. of U.S. Steel Corp., 6 Cir., 254 F.2d 12. The
policy decision is therefore whether the defense of use without injury shall be a matter of law to
be declared as such, or whether it shall be left to the trier of the facts, with the province to consider
all of the relevant factors relating to legal cause. In a jury trial, the issue is for the court only when
minds of reasonable men would not differ.


The proposition that prolonged safe use bars any inference of negligent manufacture has not gained
wide acceptance in the application of the MacPherson doctrine. As far as we have been able to
ascertain, the Lynch case has been followed and applied in only a few isolated cases involving this
proposition. Solomon v. White Motor Co., D.C., 153 F.Supp. 917; Schindley v. Allen-Sherman-
Hoff Co., 6 Cir., 157 F.2d 102; Sterchi Bros. Stores v. Castleberry, 28 Ala.App. 281, 182 So. 471;
Willey v. Fyrogas Co., 363 Mo. 406, 251 S.W.2d 635. Certainly no firmly established body of
tort law has grown up around it. A reappraisal of the problem in the light of subsequent decisions
persuades us to recede from the rule in Lynch, and to hold that prolonged use of a manufactured
article is but one factor, albeit an important one, in the determination of the factual issue whether
the negligent manufacture proximately caused the harm.
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[8]  Apparently quite apart from the time element as an intervening cause, the trial court did not
think the plaintiff proved the issuable fact that the defective weld caused the derrick to collapse as it
did. There was no direct evidence of proximate cause, and indeed there need not be, for proximate
cause is often left to permissible inferences from established facts. Mealy-Wolfe Drilling Co. v.
Lambert, 208 Okl. 624, 256 P.2d 818; Mid-Continent Coaches, Inc., v. Guthrie, 208 Okl. 533, 257
P.2d 829; City of Altus v. Martin, Okl., 268 P.2d 228; Fleming v. Hodgson, 199 Okl. 261, 185
P.2d 181. There was direct evidence to the effect that the southeast leg of the derrick was broken
off where it was welded to its foot. The proof shows that in an ordinary drilling operation, such
as ours, it is not unusual for the drill pipe to stick in the hole while being routinely pulled to the
surface. Here the pipe had become temporarily fastened, but not immovably so, and the strain in
this particular operation was not unusual or extraordinary. It was an incident which usually occurs
during the drilling of any oil well. And, it was in the se circumstances *676  that the southeast leg
of the derrick broke at the point of the weld. The derrick collapsed toward the northeast, causing
the northeast leg of the derrick to buckle and bend outward. From these physical facts we think
it was permissibly inferable that the failure of the weld caused the derrick to collapse under the
ordinary pressure being applied in the routine operation. The question of proximate cause was
therefore one of fact under all the related circumstances.


The case is accordingly reversed and remanded for a new trial.
1 Oklahoma embraces the doctrine of this case to the effect that ‘The manufacturer of an


appliance that will become highly dangerous, because of defects in its manufacture, when
put to the use for which it is designed and intended, owes to one purchasing and using such
appliance, the duty to use reasonable care in its manufacture; and failure to discharge such
duty may constitute negligence.’ Gosnell v. Zink, Okl., 325 P.2d 965, 966. And see also
Consolidated Gas & Equipment Co. of America v. Carver, 10 Cir., 257 F.2d 111.


All Citations


262 F.2d 673


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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13 Cal.5th 127
Supreme Court of California.


Tania PULLIAM, Plaintiff and Respondent,
v.


HNL AUTOMOTIVE INC. et al., Defendants and Appellants.


S267576
|


May 26, 2022


Synopsis
Background: Buyer of used vehicle filed suit against automobile dealership and holder of her
retail installment sales contract, claiming, among other things, misrepresentation in violation of
Consumer Legal Remedies Act (CLRA), breach of implied warranty under the Song-Beverly
Consumer Warranty Act (Song-Beverly), and fraud. Following jury trial and verdict in favor of
buyer, the Superior Court, Los Angeles County, No. BC633169, Barbara M. Scheper, J., 2018
WL 8333172, awarded buyer attorney fees. Defendants appealed, and the Second District Court of
Appeal, 60 Cal.App.5th 396, 274 Cal.Rptr.3d 547, affirmed. The Supreme Court granted review.


[Holding:] The Supreme Court, Liu, J., held that the Federal Trade Commission's “Holder Rule”
did not limit automobile buyer's right under the Song-Beverly Consumer Warranty Act to recover
attorney's fees from automobile dealership and holder of her retail installment sales contract;
disapproving Lafferty v. Wells Fargo Bank, N.A., 25 Cal.App.5th 398, 235 Cal.Rptr.3d 842 and
Spikener v. Ally Financial, Inc., 50 Cal.App.5th 151, 263 Cal.Rptr.3d 726.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Attorney's
Fees.


West Headnotes (8)


[1] Finance, Banking, and Credit Holders in general
The Federal Trade Commission's “Holder Rule,” which requires consumer credit contracts
to include specific language permitting a consumer to assert against third party creditors
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all claims and defenses that could be asserted against the seller of a good or service, gives
consumers the ability to defend a creditor suit for payment of an obligation by raising a
valid claim against the seller as a set-off, and to maintain an affirmative action against a
creditor who has received payments for a return of monies paid on account. 16 C.F.R. §
433.2(a).


[2] Administrative Law and Procedure Relationship of agency with rule or statute in
general
Administrative Law and Procedure Plain, literal, or clear meaning; ambiguity or
silence
Supreme Court must exhaust all standard tools of interpretation to determine if regulation
is genuinely ambiguous before considering deference to agency's own interpretation of its
regulation.


[3] Statutes Construction based on multiple factors
Supreme Court interprets relevant terms in light of their ordinary meaning, while also
taking account of any related provisions and overall structure of statutory scheme to
determine what interpretation best advances legislature's underlying purpose.


[4] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
If Supreme Court finds statutory language ambiguous or subject to more than one
interpretation, it may look to extrinsic aids, including legislative history or purpose to
inform its views.


[5] Statutes Liberal or strict construction
Supreme Court must construe remedial provisions broadly, not restrictively, so as to afford
all relief that their language indicates legislature intended to grant.


1 Case that cites this headnote


[6] Damages Elements of damages in general
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In California, “attorney's fees qua attorney's fees,” that is, the fees attributable to the
bringing of the action itself, are not an element of damages.


[7] Antitrust and Trade Regulation Attorney fees
Finance, Banking, and Credit Loans, Lending, and Credit; Interest
The Federal Trade Commission's “Holder Rule,” which requires consumer credit contracts
to include specific language permitting a consumer to assert against third party creditors
all claims and defenses that could be asserted against the seller of a good or service, did
not limit automobile buyer's right under the Song-Beverly Consumer Warranty Act to
recover attorney's fees from automobile dealership and holder of her retail installment
sales contract; disapproving Lafferty v. Wells Fargo Bank, N.A., 25 Cal.App.5th 398, 235
Cal.Rptr.3d 842 and Spikener v. Ally Financial, Inc., 50 Cal.App.5th 151, 263 Cal.Rptr.3d
726. Cal. Civ. Code §§ 1794(a), 1794(d); 16 C.F.R. § 433.2(a).


[8] Finance, Banking, and Credit Loans, Lending, and Credit; Interest
Where state law provides for attorney fees against a holder, nothing in the Federal Trade
Commission's (FTC) “Holder Rule,” which requires consumer credit contracts to include
specific language permitting a consumer to assert against third party creditors all claims
and defenses that could be asserted against the seller of a good or service, prevents their
award to the full extent provided by state law. 16 C.F.R. § 433.2(a).


**999  ***651  Second Appellate District, Division Five, B293435, Los Angeles County
Superior Court, BC633169, Barbara Marie Scheper, Judge


Attorneys and Law Firms
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Madison Law, Jenos Firouznam-Heidari, James S. Sifers and Brett K. Wiseman, Irvine, for
Westlake Services, LLC, as Amicus Curiae on behalf of Defendant and Appellant TD Auto Finance
LLC.


Severson & Werson and Jan T. Chilton, San Francisco, for American Bankers Association,
American Financial Services Association, California Financial Services Association and
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Consumer Bankers Association as Amici Curiae on behalf of Defendant and Appellant TD Auto
Finance LLC.


U.S. Chamber Litigation Center, Janet Galeria; Akin Gump Strauss Hauer & Feld, Aileen
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America as Amicus Curiae on behalf of Defendant and Appellant TD Auto Finance LLC.
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Opinion


Opinion of the Court by Liu, J.


* Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


*131  The Federal Trade Commission's “Holder Rule” requires consumer credit contracts to
include specific language permitting a consumer to assert against third party creditors all claims
and defenses that could be asserted against the seller of a good or service. (16 C.F.R. § 433.2(a)
(1975).) The required notice further states that “recovery hereunder by the debtor shall not exceed
amounts paid by the debtor hereunder.” (Ibid., capitalization omitted here and hereafter.)


Tania Pulliam (Pulliam) purchased a used vehicle from HNL Automotive Inc. (the dealership)
pursuant to an installment sales contract that included this notice. The contract was subsequently
assigned to TD Auto Finance **1000  (TDAF; now merged into TD Bank), which became the
“holder” of the *132  contract. (Pulliam v. HNL Automotive Inc. (2021) 60 Cal.App.5th 396,
402, 274 Cal.Rptr.3d 547 (Pulliam).) Pulliam filed suit against the dealership and TDAF alleging
misconduct by the dealership in the sale of the car. A jury found for Pulliam on one of her causes
of action — breach of the implied warranty of merchantability under the Song-Beverly Consumer
Warranty Act (Song-Beverly Act; Civ. Code, § 1790 et seq.) — and awarded her $21,957.25 in
damages. Pulliam filed a posttrial motion seeking attorney's fees in the amount of $169,602 under
the Song-Beverly Act. (See Civ. Code, § 1794, subd. (d).) TDAF argued that it could not be liable
for attorney's fees based on the provision of the Holder Rule limiting recovery to the “amount[ ]
paid by the debtor” under ***652  the contract. (16 C.F.R. § 433.2(a) (1975).) The trial court
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disagreed and granted Pulliam's motion. The Court of Appeal affirmed. (Pulliam, at p. 401, 274
Cal.Rptr.3d 547.)


We granted review to address whether “recovery” under the Holder Rule (hereafter sometimes
Rule) includes attorney's fees and limits the amount of fees plaintiffs can recover from holders
to amounts paid under the contract. The Courts of Appeal are divided on this issue. (Compare
Pulliam, supra, 60 Cal.App.5th at p. 401, 274 Cal.Rptr.3d 547 [Holder Rule does not limit
the attorney's fees a plaintiff may recover] with Lafferty v. Wells Fargo Bank, N.A. (2018) 25
Cal.App.5th 398, 418–419, 235 Cal.Rptr.3d 842 (Lafferty) [Holder Rule's limitation on recovery
applies to attorney's fees sought under Civil Code § 1780 of the Consumers Legal Remedies
Act (CLRA)] and Spikener v. Ally Financial, Inc. (2020) 50 Cal.App.5th 151, 159–163, 263
Cal.Rptr.3d 726 (Spikener) [Holder Rule's limitation on recovery applies to attorney's fees sought
under the CLRA or Civil Code § 1459.5].)


We conclude that the Holder Rule does not limit the award of attorney's fees where, as here, a
buyer seeks fees from a holder under a state prevailing party statute. The Holder Rule's limitation
extends only to “recovery hereunder.” This caps fees only where a debtor asserts a claim for fees
against a seller and the claim is extended to lie against a holder by virtue of the Holder Rule. Where
state law provides for recovery of fees from a holder, the Rule's history and purpose as well as
the Federal Trade Commission's repeated commentary make clear that nothing in the Rule limits
the application of that law.


I.


In July 2016, Pulliam bought a “Certified Pre-Owned” 2015 Nissan Altima from HNL Automotive
Inc. pursuant to a retail sales contract that included the Holder Rule Notice (Notice). The dealership
advertised the car as having cruise control and six-way power-adjustable seats. After buying the
car, *133  Pulliam learned that it did not meet the requirements of the Certified Pre-Owned
program or have the advertised features she needed due to a disability.


In September 2016, Pulliam filed suit against the dealership and TDAF, which had accepted
assignment of the contract. She alleged six causes of action based on the dealership's misconduct,
including violation of the CLRA, breach of implied warranty under the Song-Beverly Act, fraud
and deceit, negligent misrepresentation, violation of Business and Professions Code section 17200,
and violation of Vehicle Code section 11711.


Following trial in April 2018, a jury found that the dealership failed to adequately package and
label the car at issue and that the vehicle failed to conform to the promises of fact made on the
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label, in violation of the Song-Beverly Act. The jury awarded Pulliam $21,957.25 in damages.
The court entered judgment in this amount jointly and severally against the dealership and TDAF.


Pulliam filed a posttrial motion seeking $169,602 in attorney's fees against both defendants under
Civil Code section 1794, subdivision (d), which permits a buyer who prevails in an action under the
Song-Beverly Act to recover attorney's fees. The dealership and TDAF raised several objections
related to the amount of fees. TDAF also argued that it could not be liable for attorney's fees based
on the Holder Rule's limitation on holder liability to amounts paid under the **1001  contract.
The trial court rejected these arguments and granted Pulliam's motion.


***653  The Court of Appeal affirmed the trial court's award, concluding that the Holder Rule does
not limit liability for attorney's fees. (Pulliam, supra, 60 Cal.App.5th at p. 401, 274 Cal.Rptr.3d
547.) We granted review.


II.


The Federal Trade Commission (FTC) promulgated the Holder Rule in 1975 in response to rapid
growth in consumer installment debt in the United States. (Promulgation of Trade Regulation Rule
and Statement of Basis and Purpose, 40 Fed.Reg. 53506–53507 (Nov. 18, 1975); Guidelines on
Trade Regulation Rule Concerning Preservation of Consumers’ Claims and Defenses, 41 Fed.Reg.
20022 (May 14, 1976).) Before the Holder Rule, a third party who purchased a consumer's
promissory note did so “free and clear of any claim or grievance that the consumer may have with
respect to the seller.” (40 Fed.Reg. 53506.) This “holder in due course rule” meant a creditor could
seek payment from a buyer on goods never delivered *134  or not delivered as promised while
remaining immune from the buyer's claims of fraud, misrepresentation, or breach of contract or
warranty against the seller.


The FTC recognized that the application of the holder in due course rule to consumer credit sales
was “anomalous” because consumers are not “in an equivalent position [to commercial entities]
to vindicate their rights against a payee.” (40 Fed.Reg., supra, at p. 53507.) “Between an innocent
consumer, whose dealings with an unreliable seller are, at most, episodic, and a finance institution
qualifying as ‘a holder in due course,’ the financer is in a better position both to protect itself and to
assume the risk of a seller's reliability.” (Id. at p. 53509.) The FTC recognized that “[c]reditors and
sellers are in a position to engage in meaningful, arms-length, bargaining,” which differentiates
them from buyers who sign adhesion contracts with sellers. (Id. at p. 53523.) Allocating the costs
of seller misconduct to the creditor makes it much more likely that the “market will be policed”
of “unscrupulous merchant[s],” that the market will reflect “a more accurate price for consumer
goods,” and that “all parties will benefit accordingly.” (Ibid.)
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[1] To effect this allocation, the Holder Rule requires that the following Notice appear in consumer
credit contracts “[i]n connection with any sale or lease of goods or services to consumers, in or
affecting commerce”: “Any holder of this consumer credit contract is subject to all claims and
defenses which the debtor could assert against the seller of goods or services obtained pursuant
hereto or with the proceeds hereof. Recovery hereunder by the debtor shall not exceed amounts
paid by the debtor hereunder.” (16 C.F.R. § 433.2(a) (1975).) This provision gives consumers the
ability to “defend a creditor suit for payment of an obligation by raising a valid claim against
the seller as a set-off” and to “maintain an affirmative action against a creditor who has received
payments for a return of monies paid on account.” (40 Fed.Reg., supra, at p. 53524.)


In 2015, the FTC requested public comment on “the overall costs and benefits, and regulatory and
economic impact” of the Holder Rule “as part of the agency's regular review of all its regulations
and guides.” (Rules and Regulations Under the Trade Regulation Rule Concerning Preservation
of Consumers’ Claims and Defenses, 80 Fed.Reg. 75018 (Dec. 1, 2015).) In 2019, following
completion of that review, the FTC “determined to retain the Rule in its present form.” (Trade
Regulation Rule Concerning Preservation of Consumers’ Claims and Defenses, 84 Fed.Reg. 18711
(May 2, 2019) (Rule Confirmation).)


***654  In its Rule Confirmation, the FTC noted that it had received six comments addressing
“whether the Rule's limitation on recovery to ‘amounts paid by *135  the debtor’ allows or should
allow consumers to recover attorneys’ fees above that cap.” (84 Fed.Reg., supra, at p. 18713.)
The FTC considered these comments and concluded that “if a federal or state law separately
provides for recovery of attorneys’ fees independent of claims or defenses arising from the seller's
misconduct, nothing in **1002  the Rule limits such recovery. Conversely, if the holder's liability
for fees is based on claims against the seller that are preserved by the Holder Rule Notice, the
payment that the consumer may recover from the holder — including any recovery based on
attorneys’ fees — cannot exceed the amount the consumer paid under the contract.” (Ibid.)


In January 2022, the FTC issued an advisory opinion to address the Holder Rule's “impact on
consumers’ ability to recover costs and attorneys’ fees.” (FTC, Commission Statement on the
Holder Rule and Attorneys’ Fees and Costs (Jan. 18, 2022) p. 1 (FTC Advisory Opinion).) The
opinion observed that the issue “has arisen repeatedly in court cases, with some courts correctly
concluding that the Holder Rule does not limit recovery of attorneys’ fees and costs when state
law authorizes awards against a holder, and others misinterpreting the Holder Rule as a limitation
on the application of state cost-shifting laws to holders.” (Ibid., fn. omitted.)


III.
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Several recent Court of Appeal decisions have considered an award of attorney's fees in the context
of a claim against a seller under the Holder Rule.


In Lafferty, the Laffertys sued the seller of a motor home and Wells Fargo, which had accepted
assignment of their installment sales contract. (Lafferty, supra, 25 Cal.App.5th at p. 405, 235
Cal.Rptr.3d 842.) The parties entered into a stipulated judgment awarding recovery to the Laffertys
based on negligence and violation of the CLRA in the amount of $68,000, the “total amount
Plaintiffs actually paid toward (or under) their installment contract for the purchase of [the]
motorhome.” (Id. at p. 407, 235 Cal.Rptr.3d 842.) The Laffertys then moved for an award of
attorney's fees and costs. Wells Fargo opposed the motion as exceeding the Holder Rule's cap on
recovery. The trial court awarded the Laffertys costs but denied their request for fees. (Id. at pp.
407–408, 235 Cal.Rptr.3d 842.) The Court of Appeal affirmed, holding that costs awarded to the
Laffertys under Code of Civil Procedure section 1032, subdivision (b), “as the prevailing party
in this action rather than as part of the recovery secured through the cause of action provided by
the Holder Rule,” were “not curtailed by the Holder Rule.” (Lafferty, at p. 415, 235 Cal.Rptr.3d
842.) Similarly, it concluded that the Laffertys were entitled to prejudgment interest because “Civil
Code section 3287 applies to every person entitled to recover damages — without reference to
the underlying cause(s) of action for which damages are *136  awarded.” (Lafferty, at p. 416, 235
Cal.Rptr.3d 842.) But it held that attorney's fees sought under the fee-shifting provision of the
CLRA were limited by the Holder Rule's cap because the cause of action under the CLRA was
originally alleged against the seller and “applied to Wells Fargo only under the Holder Rule.” (Id.
at p. 419, 235 Cal.Rptr.3d 842; id. at p. 414, 235 Cal.Rptr.3d 842.)


In response to Lafferty, the Legislature enacted Civil Code section 1459.5, which provides: “A
plaintiff who prevails on a cause of action against a defendant named pursuant to ***655  Part
433 of Title 16 of the Code of Federal Regulations or any successor thereto, or pursuant to the
contractual language required by that part or any successor thereto, may claim attorney's fees, costs,
and expenses from that defendant to the fullest extent permissible if the plaintiff had prevailed on
that cause of action against the seller.” (All undesignated statutory references are to the Civil Code.)
The bill aimed to “legislatively correct Lafferty by restoring the courts’ previous interpretation of
the Holder Rule, thereby ensuring fairness and legal recourse to defrauded consumers.” (Assem.
Com. on Judiciary, Analysis of Assem. Bill No. 1821 (2019–2020 Reg. Sess.) as introduced Mar.
6, 2019, p. 1.)


In Spikener, the court considered whether a buyer who prevailed on a CLRA cause of action against
a holder could subsequently recover attorney's fees based on section 1459.5. (Spikener, supra,
50 Cal.App.5th 151, 263 Cal.Rptr.3d 726.) It assumed that the Holder Rule was ambiguous and
determined that the FTC's interpretation in its Rule Confirmation was entitled to deference. (Id. at
p. 159, 263 Cal.Rptr.3d 726.) The court considered the FTC to have construed the **1003  Holder
Rule as “limit[ing] a plaintiff's total recovery, including attorney fees, on a claim asserted pursuant
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to the Holder Rule to the amount the plaintiff paid under the contract, regardless of whether the
state claim being asserted pursuant to the Holder Rule contains fee-shifting provisions.” (Id. at p.
162, 263 Cal.Rptr.3d 726.) The court found that “[t]his demonstrates a clear intent to prohibit states
from authorizing a recovery that exceeds this amount on a Holder Rule claim” and concluded that
“to the extent section 1459.5 authorizes a plaintiff's total recovery — including attorney fees — for
a Holder Rule claim to exceed the amount the plaintiff paid under the contract, it directly conflicts
with the Holder Rule and is therefore preempted.” (Id. at pp. 162–163, 263 Cal.Rptr.3d 726.)


In the case before us, the Court of Appeal disagreed with Lafferty’s conclusion that the Holder
Rule's limitation on recovery applies to attorney's fees. (Pulliam, supra, 60 Cal.App.5th at pp.
412–416, 274 Cal.Rptr.3d 547.) It also disagreed with Spikener’s conclusion that the FTC's Rule
Confirmation was entitled to deference. (Pulliam, at pp. 416–422, 274 Cal.Rptr.3d 547.) Because
it concluded that “the Holder Rule cap does not include attorney fees within its limit on recovery
and that the FTC's interpretation to the contrary is not entitled to deference,” it found the Holder
Rule consistent with section 1459.5 and did “not address whether section 1459.5 independently
applies.” (Pulliam, at p. 422, 274 Cal.Rptr.3d 547.)


*137  IV.


The parties’ dispute before us centers on two main arguments. First, TDAF argues that the Holder
Rule, by capping “recovery” to “amounts paid by the debtor,” limits a plaintiff's ability to recover
attorney's fees based on the Rule's plain language. Pulliam maintains, as did the Court of Appeal,
that “recovery” under the Rule does not include attorney's fees and relies on the regulatory history
and purpose of the Rule. Second, TDAF argues that if the meaning of the Rule is ambiguous, the
FTC's interpretation in its Rule Confirmation is entitled to deference and precludes recovery of
attorney's fees. Pulliam contends that under Kisor v. Wilkie (2019) 588 U.S. ––––, 139 S.Ct. 2400,
204 L.Ed.2d 841 (Kisor), the FTC's interpretation does not warrant deference.


[2] We must exhaust “all the standard tools of interpretation” to determine if a regulation is
“genuinely ambiguous” before considering deference to an agency's own interpretation of its
regulation. ( ***656  Kisor, supra, 588 U.S. at p. ––––, 139 S.Ct. at p. 2414.) As explained below,
we find that the most persuasive reading of the Rule, in light of its history and purpose, is that
its cap on “recovery hereunder” does not include attorney's fees for which a holder may be liable
under state law, as long as the existence of such liability is not due to the Holder Rule extending
the seller's liability for attorney's fees to the holder. And we need not decide whether the FTC's
interpretation in the Rule Confirmation is entitled to deference because the FTC's statements on
the topic are consistent with our interpretation.
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A.


[3]  [4]  [5] We begin with the text of the Holder Rule. “ ‘ “We interpret relevant terms in light
of their ordinary meaning, while also taking account of any related provisions and the overall
structure of the statutory scheme to determine what interpretation best advances the Legislature's
underlying purpose.” ’ [Citation.] ‘If we find the statutory language ambiguous or subject to more
than one interpretation, we may look to extrinsic aids, including legislative history or purpose to
inform our views.’ ” (In re A.N. (2020) 9 Cal.5th 343, 351–352, 262 Cal.Rptr.3d 132, 462 P.3d
974.) We “ ‘must construe [remedial provisions] broadly, not ... restrictively’ ” (Kelly v. Methodist
Hospital of So. California (2000) 22 Cal.4th 1108, 1114, 95 Cal.Rptr.2d 514, 997 P.2d 1169), “
‘so as to afford all the relief’ that their ‘language ... indicates ... the Legislature intended to grant’
” (Skidgel v. California Unemployment Ins. Appeals Bd. (2021) 12 Cal.5th 1, 23, 282 Cal.Rptr.3d
639, 493 P.3d 196). (See Kisor, supra, 588 U.S. at p. ––––, 139 S.Ct. at p. 2415 [courts interpreting
agency regulations take the “ ‘traditional’ ” approach of “ ‘carefully **1004  consider[ing]’ the
[regulation's] text, structure, history, and purpose”].)


*138  The Notice required by the Rule provides: “Any holder of this consumer credit contract
is subject to all claims and defenses which the debtor could assert against the seller of goods
or services obtained pursuant hereto or with the proceeds hereof. Recovery hereunder by the
debtor shall not exceed amounts paid by the debtor hereunder.” (16 C.F.R. § 433.2(a) (1975).)
The question is under what circumstances, if any, “recovery hereunder by the debtor” includes
attorney's fees sought by a debtor from a holder.


In ordinary parlance, the phrase “recovery hereunder by the debtor” might be interpreted to limit
a consumer's recovery for compensatory or consequential damages, i.e., the amount the debtor
ultimately receives. (See 40 Fed.Reg., supra, at p. 53526 [“While the wording of the notice is
legalistic, we believe that it will be understood by most consumers.”].) Attorney's fees would not be
considered part of a consumer's recovery because any fees collected end up not with the consumer
but with the consumer's attorney. This interpretation has particular salience in the consumer fraud
context where contingency fees are commonplace. When plaintiffs represented under contingency
arrangements recover attorney's fees based on fee-shifting provisions, they are not recouping an
amount they have already paid to their attorneys; instead, they are being awarded fees that “belong
to the attorneys who labored to earn them.” (Flannery v. Prentice (2001) 26 Cal.4th 572, 575, 110
Cal.Rptr.2d 809, 28 P.3d 860.)


At the same time, “recovery hereunder by the debtor” could mean any money a debtor receives,
even if the money does not come to rest with the debtor. TDAF contends that “[c]ommon usage
by courts and in statutes confirms that ‘recovery’ means all ‘recoverable litigation costs,’ and
***657  that ‘recoverable litigation costs do include attorney fees.’ ” (Quoting Santisas v. Goodin
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(1998) 17 Cal.4th 599, 606, 71 Cal.Rptr.2d 830, 951 P.2d 399.) The Court of Appeal in Lafferty
similarly relied on the fact that “[c]ourts have used the term ‘recovery’ to include attorney fees and
interest awarded as part of a judgment.” (Lafferty, supra, 25 Cal.App.5th at p. 412, 235 Cal.Rptr.3d
842.) But we do not find instructive the use of the term “recovery” by courts in contexts where
the meaning of the term was not at issue.


TDAF also relies on the current version of Black's Law Dictionary in arguing that the Notice's
language is unambiguous in limiting recovery of attorney's fees to amounts paid under the contract.
Black's Law Dictionary defines “recovery” as: “1. The regaining or restoration of something lost
or taken away. ... 2. The obtainment of a right to something (esp. damages) by a judgment or
decree. ... 4. An amount awarded in or collected from a judgment or decree.” (Black's Law Dict.
(11th ed. 2019) p. 1528.) Westlake Services, LLC (Westlake), appearing as amicus curiae, argues
that *139  the version of Black's Law Dictionary contemporaneous to promulgation of the Rule
should be used. At that time, recovery was defined as: “In its most extensive sense, the restoration
or vindication of a right existing in a person, by the formal judgment or decree of a competent
court, at his instance and suit, or the obtaining, by such judgment, of some right or property which
has been taken or withheld from him.” (Black's Law Dict. (4th rev. ed. 1968) p. 1440.)


Neither of these definitions conclusively answers our inquiry. Attorney's fees are more naturally
characterized as something earned or awarded after a party prevails in an action than as a right
or property “which has been taken or withheld.” (Black's Law Dict. (4th rev. ed. 1968) p. 1440.)
Moreover, the meaning of “recovery” in the context of the Holder Rule must be considered in light
of the words that surround it. The question is whether the Holder Rule's limitation on “recovery
hereunder by the debtor” applies to the circumstances here. (16 C.F.R. § 433.2(a) (1975).) The fact
that attorney's fees may be a type of “recovery” in some contexts because they are “collected” or
“obtain[ed]” by a judgment (see Black's Law Dict. (11th ed. 2019) p. 1528) does not necessarily
mean that such fees constitute “recovery ... by the debtor” or “recovery hereunder” within the
meaning of the Holder Rule (16 C.F.R. § 433.2(a) (1975), italics added). The Rule **1005
subjects a creditor “to all claims and defenses which the debtor could assert against the seller”
and limits “recovery hereunder by the debtor” to “amounts paid by the debtor” on the contract.
(Ibid., italics added.) Even if “recovery” included attorney's fees, the language of the Rule does
not reveal whether its cap applies to fees sought directly against a holder under a state law.


Finally, TDAF argues that the meaning of the Rule is unambiguous because the Rule “limits a
consumer's ‘recovery,’ ... not by kind, but by amount.” In TDAF's view, limiting “recovery” to
“amounts paid by the debtor hereunder” confirms the “broad sweep” of the word “recovery.” But
the limitation on recovery to amounts paid by the debtor under the contract is readily understood
to support the opposite conclusion — namely, that the FTC had damages rather than attorney's
fees in mind. After all, the quantity of attorney's fees sought after judgment bears little relationship
to the amount of the cap, while the “amounts paid by the debtor” under the contract may often
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be exactly the quantity sought in damages. (See, e.g., 40 Fed.Reg., supra, at p. 53527 [“In a case
of nondelivery, total failure of performance, or the like, we ***658  believe that the consumer is
entitled to a refund of monies paid on account.”].)


B.


Because the language of the Rule is ambiguous with regard to the issue before us, we turn to
extrinsic sources. (See, e.g., *140  Gardebring v. Jenkins (1988) 485 U.S. 415, 428, fn. 14, 108
S.Ct. 1306, 99 L.Ed.2d 515 [examining regulation's adoption history].) We look first to materials
shedding light on the Rule's history and purpose before considering the agency's own interpretation
of the Rule in its 2019 and 2022 statements. (Kisor, supra, 588 U.S. at p. ––––, 139 S.Ct. at p.
2415.)


In examining the history of the Holder Rule, we observe that attorney's fees are absent from the
FTC's discussions of what constitutes recovery under the Rule until its 2019 Rule Confirmation.
The regulatory materials issued prior to the Rule Confirmation do not refer to attorney's fees.
Instead, they suggest that the FTC had damages in mind when it referred to “recovery” in the
Holder Rule Notice. In its Statement of Basis and Purpose, the FTC referred to the recovery of
consumers’ damages when discussing why affirmative suits by consumers against sellers were an
inadequate remedy for seller misconduct. (40 Fed.Reg., supra, at pp. 53511–53512 [“The amount
of a consumer's damages in such a case may be substantial in real terms, ... but such damages are
rarely enough to attract competent representation.”].) And in surveying the record, the FTC was
troubled by the “magnitude or extent of consumer injury from forfeited claims and defenses in
credit sale transactions.” (Id. at p. 53510.) When discussing the affirmative actions against creditors
that would be available under the Holder Rule, the FTC referred repeatedly to a return of monies
paid on account. (See id. at p. 53524 [“[A] consumer can ... maintain an affirmative action against
a creditor who has received payments for a return of monies paid on account.”]; id. at p. 53527
[“In a case of nondelivery, total failure of performance, or the like, we believe that the consumer
is entitled to a refund of monies paid on account.”].)


Guidance issued by the FTC on the day the Rule went into effect suggests that “consequential
damages and the like” are considered “recovery” under the Holder Rule and available up to the
“amount[ ] paid by the debtor” under the contract. (41 Fed.Reg., supra, at p. 20023.) While
the guidance notes that it has “not been formally reviewed or adopted by the Commission” (id.
at p. 20022), the FTC later highlighted its statements without disagreement in its 2019 Rule
Confirmation. (84 Fed.Reg., supra, at p. 18713, fn. 30; see Kisor, supra, 588 U.S. at p. ––––,
139 S.Ct. at p. 2416 [published staff guidance can be an appropriate source of insight], citing
Ford Motor Credit Co. v. Milhollin (1980) 444 U.S. 555, 566, fn. 9, 567, fn. 10, 100 S.Ct. 790,
63 L.Ed.2d 22.) The guidance said: “[T]he consumer may assert, by way of claim or defense, a
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right not to pay all or part of the outstanding balance owed the creditor under the contract; but the
consumer will not be entitled to receive from the creditor an affirmative recovery which exceeds
the **1006  amounts of money the consumer has paid in. [¶] Thus, if a seller's conduct gives rise to
damages in an amount exceeding the amounts paid under the contract, the consumer may (1) sue
to liquidate the unpaid balance owed to the creditor and to recover the *141  amounts paid under
the contract and/or (2) defend in a creditor action to collect the unpaid balance. The consumer
may not assert [against] the creditor any rights he might have against the seller for additional
consequential damages and the like.” (41 Fed.Reg., supra, at p. 20023, italics added.) ***659
“[C]onsequential damages and the like” that exceed the amounts of money the consumer has paid
in would not be recoverable based solely on the Holder Rule. (Ibid.)


During congressional testimony shortly after the Rule's passage, the acting director of the FTC's
Bureau of Consumer Protection similarly described the “one express cautionary limitation on a
creditor's exposure[:] The consumer may never recover consequential damages under the provision
which exceed the amount of the credit contract.” (Consumer Claims and Defenses, Hearings before
House Com. on Interstate and Foreign Commerce, Subcom. on Consumer Protection and Finance,
94th Cong., 2d Sess., at p. 23 (1976).) “The consumer, in all cases, is limited to the exact amount of
legal damages. Only when a consumer's legal damages exceed the amounts he still owes a creditor
under the contract will the consumer be in a position to seek a return of all or part of the monies
he has already paid.” (Ibid.)


Amici curiae in support of TDAF argue that the FTC's repeated references to damages in its
Statement of Basis and Purpose demonstrate that “if the FTC had intended to limit only damage
awards it would have rewritten the Rule's second sentence thus: ‘Recovery of damages hereunder
by the debtor shall not exceed amounts paid by the debtor hereunder.’ ” (Italics added.) Amici
curiae argue that the FTC “deliberately began the Holder Rule's second sentence with a different
word having a broader meaning.” But they cite nothing in the regulatory history of the Rule that
would lead us to so conclude; there is no discussion of recovery of costs, attorney's fees, or anything
but damages. Had the FTC intended its Rule to sweep so broadly, we would expect to see some
discussion of other types of awards, not just damages.


[6] In sum, the FTC had damages in mind when limiting recovery under the Rule, and there is no
indication that attorney's fees were intended to be included within its scope. The FTC was aware
of the diversity among states when it came to consumer protection and other laws. (See, e.g., 40
Fed.Reg., supra, at pp. 53510, 53512, 53520–53521.) In California, “attorney's fees qua attorney's
fees” — that is, the fees “attributable to the bringing of the ... action itself” — are not an element
of damages. (Brandt v. Superior Court (1985) 37 Cal.3d 813, 818, 817, 210 Cal.Rptr. 211, 693
P.2d 796.) Instead, they are defined as “costs.” (Code Civ. Proc., § 1033.5, subd. (a)(10).) And,
except as otherwise expressly provided by statute, a prevailing party in California “is entitled as
a matter of right to recover costs in any action or *142  proceeding.” (Id., § 1032, subd. (b).)
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California's costs statute further specifies attorney's fees are allowable as costs when authorized by
contract, statute, or law. (Id., § 1033.5, subd. (a)(10).) The Song-Beverly Act is one such statute.
Under Civil Code section 1794, subdivision (b), buyers of consumer goods may seek “damages ...
includ[ing] the rights of replacement or reimbursement.” Subdivision (d) separately provides that
buyers may, “as part of the judgment,” recover “costs and expenses, including attorney's fees.”
The regulatory history provides no reason to think the FTC intended to alter this state-specific
statutory framework.


C.


The Holder Rule's regulatory history also demonstrates the FTC's expectation that buyers would
be able to assert defenses against creditor claims based on the Holder Rule as well as pursue
affirmative litigation against creditors for seller misconduct, which would be financially infeasible
***660  for many buyers if attorney's fees were not recoverable.


The Holder Rule was designed to abrogate “[t]he insulation obtained by creditors in consumer
transactions” and to address “the loss of legitimate consumer claims” by the application **1007  of
the holder in due course doctrine. (40 Fed.Reg., supra, at pp. 53509–53510.) The FTC's “primary
concern” in promulgating the Rule was “the distribution or allocation of costs occasioned by seller
misconduct in credit sale transactions.” (Id. at p. 53522.) Rather than allocate these costs to the
consumer, as the holder in due course rule had done, the new rule recognized that “the creditor
is always in a better position than the buyer to return seller misconduct costs to sellers, the guilty
party,” and was designed to “compel[ ] creditors to either absorb seller misconduct costs or return
them to sellers.” (Id. at p. 53523.)


The FTC recognized that “the problems associated with the holder in due course doctrine are most
keenly felt by the poor in our society ....” (40 Fed.Reg., supra, at p. 53510.) It considered the
challenges, including high legal costs, for consumers associated with bringing suits against sellers
as an impetus to adopting the new rule: “[A]ggrieved consumers are often not in a position to take
advantage of the legal system. Where seller misconduct in a credit sale transaction has given rise
to consumer injury, the consumer is theoretically in a position to seek damages or other relief from
the seller in court. ... The amount of a consumer's damages in such a case may be substantial in
real terms ... but such damages are rarely enough to attract competent representation. The sheer
costs of recourse to the legal system to vindicate a small claim, together with the days of work that
must be missed in order to prosecute such a claim to judgment, render recourse to the legal system
uneconomic. In addition, the worst sellers are likely to be the most *143  volatile entities where
market tenure is concerned. They prove difficult to locate and serve, and the marginal liquidity
which characterizes their operations makes collection of a judgment difficult or impossible even if
they are successfully served. Bankruptcy or insolvency becomes a final barrier to recovery.” (Id.
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at pp. 53511–53512, italics added; see also id. at p. 53521 [“Judicial relief requires more time and
money than most consumers can afford ....”].)


The FTC recognized similar costs associated with defending against a creditor's suit for payment
under the old rule: When responding to a creditor's assertion of “ ‘holder in due course status,’ ” a
consumer's “success depends on obtaining skilled counsel; and heavy expenses must be incurred
to obtain the discovery and documentation needed to show concerted efforts on the part of the
seller and creditor.” (40 Fed.Reg., supra, at p. 53512.) The FTC highlighted a comment by a
private attorney describing the experience of one Northern Virginia family that was “unable to
provide themselves with counsel” in defending against a claim by a creditor because of the legal
costs “necessary to establish a link between the lender, the financier and the seller of the goods.
Most attorneys, especially in a case of this kind where ‘new ground is being plowed[,]’ require a
sizeable deposit for costs .... Additionally, [ ] the total attorney's fee in a matter such as this may
be well over $500.00. When faced with this set of realistic facts most clients who get into such a
situation in the first place are unable to provide themselves with protection in the form of adequate
counsel.” (Ibid.)


Based in part on these challenges, the FTC determined that a creditor “is always in a better position
than the buyer to ***661  return seller misconduct costs to sellers ... because (1) he engages in
many transactions where consumers deal infrequently; (2) he has access to a variety of information
systems which are unavailable to consumers; (3) he has recourse to contractual devices which
render the routine return of seller misconduct costs to sellers relatively cheap and automatic; and
(4) the creditor possesses the means to initiate a lawsuit and prosecute it to judgment where
recourse to the legal system is necessary.” (40 Fed.Reg., supra, at p. 53523, italics added.)


The Holder Rule reallocates seller misconduct costs by placing the creditor “in the shoes of the
seller,” subjecting the creditor “to all claims and defenses which the debtor could assert against
the seller.” (41 Fed.Reg., supra, at p. 20023, italics added, capitalization omitted.) Thus, the FTC
provided two ways for buyers to effect this reallocation: by “defend[ing] a creditor suit for payment
of an obligation by raising a valid claim against the **1008  seller as a set-off” or by “maintain[ing]
an affirmative action against a creditor who has received payments for a return of monies paid on
account.” (40 Fed.Reg., supra, at p. 53524.) The FTC expressly rejected requests to limit the rule
to *144  provide a consumer the ability to assert his rights “only as a matter of defense or setoff
against a claim by the assignee or holder.” (Id. at p. 53526.) It envisioned affirmative suits against
creditors over seller misconduct as one of the ways that creditors would be forced to internalize the
costs of seller misconduct and would thus be incentivized to police the market for “unscrupulous
merchant[s].” (Id. at p. 53523.) It anticipated that “[a]s legal services offices, consumer groups,
and individual consumers test the rule by periodic lawsuits against creditors and sellers, ... the rule
will enjoy increasing knowledge and use on the part of all consumers.” (Id. at p. 53526.)
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The Holder Rule therefore took shape with the FTC contemplating affirmative suits while
expressly recognizing that the cost of suit in a case involving consumer damages may “render
recourse to the legal system uneconomic.” (40 Fed.Reg., supra, at p. 53512.) It nonetheless
expected affirmative claims against sellers and creditors — not just defenses to debt collection —
to help allocate risks and rationalize the market. Given these expectations, it seems unlikely that
the FTC intended without comment or explanation to include attorney's fees in its limitation on
creditor liability under the Rule. A consumer's ability to obtain attorney's fees often proves critical
for consumers to access the judicial system. It is true that by obviating the need for lengthy legal
proceedings over a creditor's status, the Rule might decrease the legal costs consumers must incur.
But it is unlikely that this would materially alter many consumers’ ability to vindicate their rights
given the high costs that remain “to vindicate a small claim.” (40 Fed.Reg., supra, at p. 53512;
see, e.g., Assem. Com. on Judiciary, Analysis of Assem. Bill No. 1821 (2019–2020 Reg. Sess.) as
introduced Mar. 6, 2019, p. 6 [“The vast majority of customers who pay for items such as cars and
furniture in monthly installments can't afford to hire attorneys.”].) Were attorney's fees part of the
Holder Rule's limit on recovery, the effective result for many, if not most, consumers would be the
same as their options were under the holder in due course rule that the FTC sought to supplant.


TDAF argues that if attorney's fees were “so central to the Holder Rule's success,” the Rule's text
or guidance would have “expressly remove[d] attorney's fees from the Rule's use of the otherwise
broad term ‘recovery.’ ” But the history of the Rule leaves us no reason to believe that the FTC
thought it was addressing attorney's ***662  fees at all by reference to “recovery.” To the contrary,
given the FTC's discussion of the legal costs facing consumers, one would expect the FTC to have
expressly stated a limitation on collection of attorney's fees if that is what it had intended the Rule
to encompass.


TDAF also argues that recovery of uncapped attorney's fees would be contrary to the Rule's
express constraint on liability and its consumer protection purposes because it could jeopardize
the availability of consumer *145  financing. The FTC was aware of creditors’ concerns at the
time of promulgating the rule. (40 Fed.Reg., supra, at pp. 53517–53518.) Nonetheless, it rejected
proposals to include an absolute upper limit on the amount a consumer could recover, considering
such a cap unnecessary to protect the market for consumer debt. (Id. at p. 53527.) While the
FTC considered creditors’ concerns about exposure, it ultimately chose to provide consumers with
recovery up to amounts paid on the contract, irrespective of the size of the contract, to better
reallocate the costs of seller misconduct. (Ibid.) The FTC was not as single-mindedly concerned
with creditors’ bottom lines as TDAF suggests.


D.
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In any event, the history of the Holder Rule indicates that the FTC intended the Rule to serve as a
national floor, not to restrict the application of state laws authorizing additional awards of damages
or attorney's fees against a seller or holder. (See FTC, FTC Finds Broad Compliance Among Auto
Dealers with Rule That Protects Consumers with Car Loans (May 16, 2011) **1009  [“Without
the Rule, consumers would not have this protection in states that preclude them from asserting
against lenders the claims and defenses they have against dealers if the lenders bought the credit
contracts in good faith and without knowledge of these claims and defenses.”].)


In promulgating the Rule, the FTC detailed the patchwork of state laws in existence and anticipated
further state action. (40 Fed.Reg., supra, at p. 53521.) Around the time the FTC was considering
the Holder Rule, Congress created the National Commission on Consumer Finance (NCCF) “to
study and make recommendations on the need for further regulation of the consumer finance
industry.” (Pub.L. No. 90-321 (May 29, 1968) 82 Stat. 146.) In the FTC's initial proceedings, it
declined to “withhold action until the report of the [NCCF] was completed and published.” (40
Fed.Reg., supra, at p. 53521.) In promulgating the Rule, the FTC again declined to wait until
“the individual states [ ] have an opportunity to enact the NCCF recommendations.” (Ibid.)
Importantly, the NCCF not only “recommended abolition of the holder in due course doctrine,”
as the FTC sought to accomplish with the Holder Rule, but also “urged restrictions on remedies
such as garnishment, repossession, and wage assignment,” and “recommended abolition of ...
confessions of judgment[ ] and harassing tactics in debt collections.” (NCCF, Consumer Credit
in the United States (Dec. 31, 1972) p. iii.) The FTC clearly anticipated that states implementing
NCCF recommendations could and would take actions more protective than the Holder Rule.


In promulgating the Rule, the FTC also addressed the argument that “state action has made
Commission action unnecessary.” (40 Fed.Reg., supra, at *146  p. 53521.) To this, the FTC
responded that “only a few [states] have enacted a comprehensive measure” and that “partial
limitations [in some other states] do not reach the full extent of the problem.” (Ibid.) The FTC
noted that “[m]any witnesses agree that a trade regulation rule would encourage ***663  rather
than discourage further state action.” (Id. at p. 53522, fn. 65.) It concluded that “th[e] Rule will
serve as a model for further state legislation and give states which lack legislation impetus to
act.” (Id. at p. 53521.)


The staff guidance reaffirms that the FTC contemplated that state law might offer greater
protections for consumers. It describes how under the Notice, “[t]he creditor stands in the shoes
of the seller” subject to “an important limitation on the creditor's liability.” (41 Fed.Reg., supra,
at p. 20023.) The last sentence of the Notice — that “recovery hereunder by the debtor shall not
exceed amounts paid by the debtor hereunder” — “limits the consumer to a refund of monies paid
under the contract, in the event that an affirmative money recovery is sought.” (Ibid., capitalization
omitted.) But, it explained, “[t]he limitation on affirmative recovery does not eliminate any other
rights the consumer may have as a matter of local, state, or federal statute. The words ‘recovery
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hereunder’ which appear in the text of the Notice refer specifically to a recovery under the Notice.
If a larger affirmative recovery is available against a creditor as a matter of state law, the consumer
would retain this right.” (Ibid., italics added.) The FTC highlighted these statements without
disagreement in its 2019 Rule Confirmation. (84 Fed.Reg., supra, at p. 18713, fn. 30.) Where the
FTC has disagreed with the guidance, it has expressly said so. (See FTC, FTC Staff Issues Note
on Holder Rule and Large Transactions (Apr. 14, 2021) [“The new staff note corrects an erroneous
statement in [the] 1976 pamphlet by FTC staff that the Holder Rule did not apply to transactions
larger than $25,000.”].)


This understanding of the Holder Rule also flows naturally from the text of the Notice which
provides that “recovery hereunder by the debtor shall not exceed amounts paid by the debtor
hereunder.” (16 C.F.R. § 433.2(a) (1975), italics added.) The Holder Rule extended claims and
defenses by a consumer against a seller based on state law or common law so that such claims
and defenses would lie against third party creditors. The words “recovery hereunder” limit this
extension to “amounts paid by the debtor” under the contract. (Ibid.) But this limitation says
nothing about the ability of states to provide consumers greater recovery against creditors **1010
than that available solely under the Holder Rule or to provide for the award of fees from creditors
following suit.


TDAF argues that the Rule “does not allow uncapped attorney's fees because doing so would run
contrary to the Rule's goal of efficiently allocating the risks of seller misconduct without making
creditors the guarantors of sellers’ performance.” Westlake similarly maintains that creditor *147
liability for attorney's fees would be in excess of that intended by the Rule. To be sure, the
FTC chose to limit creditor liability under the Holder Rule to amounts paid by the debtor
under the contract rather than pass on all seller misconduct costs to creditors. (See 41 Fed.Reg.,
supra, at p. 20023.) But, as noted, the FTC anticipated further state action and only limited
“recovery hereunder” to amounts paid by the debtor. (Ibid., italics added, capitalization omitted.)
Accordingly, the fact that consumers may be able to claim attorney's fees in suits against creditors
based on state law is not at odds with the Holder Rule's purpose.


Neither the language of the Holder Rule nor its history suggest that it was intended to displace or
prevent state law from authorizing greater recovery than what a plaintiff may recover based on
the language of the Notice alone. In repudiating the holder in due course doctrine and expanding
***664  creditor liability up to a point, the FTC made clear it was setting a national floor, not a
ceiling that states may not exceed. It cited several states’ preexisting consumer protection statutes
— including California's Unruh Act (§ 1801 et seq.) — as examples informing its decision to act
in the first place. (40 Fed.Reg., supra, at p. 53527.) It is difficult to imagine the FTC citing such
laws favorably if it intended, without comment, to simultaneously squelch any of their fee-shifting
provisions and hamper state initiative in the consumer protection context. TDAF takes issue with
the Court of Appeal's ruling in this case because, in its view, the award of attorney's fees “creates an
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opportunistic litigation landscape for consumers’ attorneys” and “ultimately harms consumers by
discouraging financing of consumer loans.” But given the FTC's preservation of consumers’ rights
under state law, TDAF's contentions amount to a policy argument against fee-shifting provisions
like those in the Unruh Act, section 1459.5, or section 1794, subdivision (d). Those contentions
should be directed at the Legislature or the FTC.


In sum, the FTC was cognizant of the challenges facing consumers bringing suit, including high
legal costs, and it intended and expected affirmative suits by consumers to help correct the market
failures it identified. In light of this history, it would be antithetical to the purpose of the Holder
Rule to conclude that the FTC intended to “render ... uneconomic” one of the two ways it provided
to address the concerns it sought to alleviate by implicitly limiting a consumer's ability to obtain
attorney's fees. (40 Fed.Reg., supra, at p. 53512.) The FTC was focused on consumers’ recovery of
damages and intended the Rule to provide a minimum, not maximum, liability rule for the nation.
In light of the FTC's contemporaneous explanation of the Rule's purposes, we find it unlikely that
the FTC intended the Rule's limitation on recovery to apply to attorney's fees sought by a consumer
from a holder under state law.


*148  E.


TDAF argues that to the extent the Holder Rule's language is ambiguous, we should defer to the
FTC's interpretation. But whether or not deference is warranted, the result is the same in this case
because, as we now explain, the FTC's interpretation in its 2019 Rule Confirmation, insofar as it
relates to what qualifies as “recovery hereunder,” accords with our own.


The FTC wrote that “if a federal or state law separately provides for recovery of attorneys’ fees
independent of claims or defenses arising from the seller's misconduct, nothing in the Rule limits
such recovery. Conversely, if the holder's liability for fees is based on claims against the seller
that are preserved by the Holder Rule Notice, the payment that the consumer may recover from
the holder — including any recovery based on attorneys’ fees — cannot exceed the amount the
consumer paid under the contract.” (84 Fed.Reg., supra, at p. 18713.)


**1011  We understand these statements to mean that if there is no federal or state law authorizing
fees against the holder, a buyer cannot use the Holder Rule to secure from the holder a claim for
fees against the seller in excess of amounts paid on the contract. It is significant that the FTC uses
the phrase “if the holder's liability for fees is based on claims against the seller that are preserved
by the Holder Rule Notice.” (84 Fed.Reg., supra, at p. 18713, italics added.) The sentence that
immediately follows likewise provides: “Claims against the seller for attorneys’ fees or other
recovery may also provide a basis for set off against the holder that ***665  reduces or eliminates
the consumer's obligation.” (Ibid., italics added.) In other words, the FTC's interpretation is that
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the Holder Rule's cap on recovery applies to attorney's fees where a plaintiff's claim to attorney's
fees lies against a seller and, by virtue of the Holder Rule, is extended to lie against third party
creditors. It does not apply where the claim for fees lies against the third party creditor in the
first instance. If state law authorizes fees against a holder, the FTC agrees that the Holder Rule
places no limitation on their recovery. In such circumstances, it is of no moment that the buyer's
substantive claims against the holder may be related to the seller's misconduct.


TDAF interprets the Song-Beverly Act's fee-shifting provision to allow a prevailing party buyer
to recover attorney's fees from the holder “based on claims against the seller that are preserved by
the Holder Rule Notice” (84 Fed.Reg., supra, at p. 18713) because TDAF was only brought into
the suit based on Pulliam's claims against the dealership that were extended to lie against TDAF
under the Holder Rule. But Pulliam's claim for attorney's fees against TDAF is based on section
1794, subdivision (d), which permits any buyer who “prevails in an action under this section” to
“recover ... *149  attorney's fees”; it is not “based on claims against the seller” for attorney's fees
(84 Fed.Reg., supra, at p. 18713, italics added). TDAF also contends that section 1794, subdivision
(d) is not “independent of claims or defenses arising from the seller's misconduct” (84 Fed.Reg.,
supra, at p. 18713) because TDAF's liability to suit in this case is based on the Holder Rule. But
this interpretation similarly confuses a buyer's claim for statutory attorney's fees as a prevailing
party in the litigation against a creditor with a buyer's claim against a seller that is extended to the
creditor only by virtue of the Holder Rule.


[7] The parties do not dispute that Pulliam could pursue an action under the Song-Beverly Act
against TDAF because of the Holder Rule. (See § 1794, subd. (a) [“Any buyer of consumer goods
who is damaged by a failure to comply with any obligation under this chapter or under an implied
or express warranty or service contract may bring an action for the recovery of damages and
other legal and equitable relief.”].) After Pulliam prevailed, the trial court entered judgment in
Pulliam's favor jointly and severally against TDAF and the dealership. Pulliam then moved for
attorney's fees against TDAF under section 1794, subdivision (d). (See Folsom v. Butte County
Assn. of Governments (1982) 32 Cal.3d 668, 677, 186 Cal.Rptr. 589, 652 P.2d 437 [costs, including
attorney's fees, “ ‘constitute no part of a judgment at the moment of its rendition’ ”].) Section 1794
contains no language limiting fee awards to sellers as opposed to any other parties against whom
a buyer has prevailed. (See Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73
Cal.Rptr.2d 682, 953 P.2d 858 [Song-Beverly “ ‘is manifestly a remedial measure, intended for the
protection of the consumer; it should be given a construction calculated to bring its benefits into
action’ ”].) It provides for fees against any losing defendant who chose to oppose a consumer's
claim. Thus, section 1794, subdivision (d) provided the basis for Pulliam's claim for fees against
TDAF and was unaffected by the Holder Rule's limitation on “recovery hereunder” for claims
asserted by a buyer against a seller and extended to lie against a holder.
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This understanding of the Rule and the Rule Confirmation is in agreement with a recent Advisory
Opinion issued by the FTC, which states that “the Holder Rule does not limit recovery of attorneys’
fees and costs when state law authorizes ***666  awards against a holder.” (FTC Advisory Opn.,
supra, at p. 1.) **1012  The opinion further explains that “whether costs and attorneys’ fees may
be awarded against the holder ... is determined by the relevant law governing costs and fees,” and
“[n]othing in the Holder Rule states that application of [prevailing party statutes] to holders is
inconsistent with Section 5 of the FTC Act or that holders should be wholly or partially exempt
from these laws.” (Id. at p. 2.) “Further, if the applicable law requires or allows costs or attorneys’
fee awards against a holder, the Holder Rule does not impose a cap on such an award. The sentence
in the Holder Rule Notice that limits *150  recovery to ‘amounts paid by the debtor’ applies
only to monetary recovery against holders based on the Holder Rule Notice ... ; the Rule places
no cap on a consumer's right to recover from the holder for other reasons.” (Id. at p. 3.) The
FTC expressly disavowed reading the Rule Confirmation “as mandating a different result.” (Ibid.)
“Neither the Rule itself nor the 2019 Rule Confirmation notice say that the Holder Rule invalidates
state law or that there is a federal interest in limiting state remedies. To the contrary, the 2019 Rule
Confirmation says that nothing in the Holder Rule limits recovery of attorneys’ fees if a federal
or state law separately provides for recovery of attorneys’ fees independent of claims or defenses
arising from the seller's misconduct.” (Id. at pp. 3–4.)


The FTC gave the example of a consumer authorized to recover fees from parties that
unsuccessfully oppose the consumer's claims. “In this scenario,” which is squarely on point, “the ...
fee award is separate and supported by a law that is independent of the Holder Rule. Thus, the
Holder Rule Notice does not limit ... attorneys’ fees that the applicable law directs or permits
a court to award against a holder because of its role in litigation.” (FTC Advisory Opn., supra,
at p. 3.) It is only where a “consumer is awarded fees in a suit solely against the seller, or the
law allows awards only against a seller that has engaged in specified conduct,” that “the seller's
liability for ... fees may be raised against the holder because of the Holder Rule Notice”; in that
case, the Holder Rule “authorizes the consumer to recover such an award from the holder up to
the amount paid.” (Ibid.)


TDAF argues that the FTC Advisory Opinion “lacks any persuasive effect,” citing Christensen
v. Harris County (2000) 529 U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d 621. But the FTC's
interpretation of the Rule and the Rule Confirmation is consistent with the Rule's text, history,
and purpose, including the FTC's repeated statements that it did not intend to interfere with state
laws authorizing additional awards. (See 40 Fed.Reg., supra, at p. 53521; 41 Fed.Reg., supra, at
p. 20023; 84 Fed.Reg., supra, at p. 18713.)


[8] It is clear that the FTC contemplated that state law might offer greater protections for
consumers and that these protections might be accompanied by recovery in excess of the amounts
paid on the contract. We have found no reason to interpret the Rule's limitation on “recovery
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hereunder” to extend more broadly than its plain language suggests or more broadly than the FTC
intended. Where state law provides for attorney's fees against a holder, nothing in the Rule prevents
their award to the full extent provided by state law. We disapprove of Lafferty v. Wells Fargo Bank,
N.A., supra, 25 Cal.App.5th 398, 235 Cal.Rptr.3d 842 and Spikener v. Ally Financial, Inc., supra,
50 Cal.App.5th 151, 263 Cal.Rptr.3d 726 to the extent they are inconsistent with this opinion.


***667  *151  CONCLUSION


We affirm the judgment of the Court of Appeal.


We Concur:


CANTIL-SAKAUYE, C. J.


CORRIGAN, J.


KRUGER, J.


GROBAN, J.


JENKINS, J.


ROBIE, J. *


All Citations


13 Cal.5th 127, 509 P.3d 998, 293 Cal.Rptr.3d 649, 22 Cal. Daily Op. Serv. 5379, 2022 Daily
Journal D.A.R. 5302
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Restatement (Third) of Torts: Prod. Liab. § 8 (1998)


Restatement of the Law - Torts  | October 2022 Update


Restatement (Third) of Torts: Products Liability


Chapter 1. Liability of Commercial Product Sellers Based on Product Defects at Time of Sale


Topic 2. Liability Rules Applicable to Special Products or Product Markets


§ 8 Liability of Commercial Seller or Distributor of
Defective Used Products


Comment:
Reporters' Note
Case Citations - by Jurisdiction


 One engaged in the business of selling or otherwise distributing used products who sells or distributes a defective
used product is subject to liability for harm to persons or property caused by the defect if the defect:


 (a) arises from the seller's failure to exercise reasonable care; or
 (b) is a manufacturing defect under § 2(a) or a defect that may be inferred under § 3 and the seller's


marketing of the product would cause a reasonable person in the position of the buyer to expect the
used product to present no greater risk of defect than if the product were new; or


 (c) is a defect under § 2 or § 3 in a used product remanufactured by the seller or a predecessor in the
commercial chain of distribution of the used product; or


 (d) arises from a used product's noncompliance under § 4 with a product safety statute or regulation
applicable to the used product.


 A used product is a product that, prior to the time of sale or other distribution referred to in this Section, is
commercially sold or otherwise distributed to a buyer not in the commercial chain of distribution and used for
some period of time.


Comment:


a. History. American courts have struggled with the question of whether to hold commercial sellers of used products to the same
legal standards of responsibility for defects as commercial sellers of new products. Judicial responses have varied. Some courts
hold used-product sellers strictly liable for harm caused by product defects existing at the time of sale. A greater number of
courts hold commercial sellers of used products to lesser standards of responsibility. Liability rules applicable to used-product
sellers are less stringent than those applicable to new-product sellers due to the wide variations in the type and condition of used
products. For example, even in the minority of jurisdictions that generally hold commercial used-product sellers strictly liable
for defects, disclaimers of liability may more readily be given effect in connection with sales of used products than in connection
with sales of new products. Even in jurisdictions that generally apply more relaxed standards of responsibility for used products,
factors that tend to raise a buyer's expectations regarding product quality, such as a seller's advertising a used product as “re-
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built” or “re-conditioned,” correspondingly tend to raise the level of the sellers' responsibilities for product defects. The liability
rules in this Section seek to accommodate these variations.


b. Rationale. Subsection (a) imposes liability on a commercial used-product seller for harm caused by a used product resulting
from the seller's failure to exercise reasonable care. A used-product seller is properly subjected to liability, on both fairness
and efficiency grounds, when its negligence causes harm. Even if a buyer does not have the right to expect a used product in
obviously used condition to present the same defect-related risks as if the product were new, the buyer at least has the right
to expect the used-product seller to exercise reasonable care. Moreover, exposing commercial used-product sellers to liability
for harm caused by their negligence creates incentives for them to take reasonable steps to reduce risks of harm. Subsection
(a) covers a wide variety of negligent conduct by the used-product seller, including conduct that introduces defects into the
product and conduct that allows defects to remain when reasonable care would have eliminated them. Thus, when the requisites
of Subsections (b) and (c) imposing strict liability for harm caused by product defects cannot be met, Subsection (a) will, in
many instances, provide an appropriate remedy. See Comment e.


Subsections (b) and (c) subject commercial sellers of used products to liability without fault only under special circumstances.
Consumers of most used products sold in obviously used condition typically do not, and should not, expect those products to
perform as safely, with respect to the possibility of mechanical defects, as when those products were new. Many factors affect
consumer expectations in this regard. For example, the age and condition of used products and the commensurate lower prices
paid for such products alert reasonable buyers to the possibility of defects and the need to monitor the safety aspects of such
products over time according to their age and condition. Given the awareness of buyers generally regarding the risks of harm
presented by used products in varying stages of physical deterioration, primary responsibility for allocating these risks may, in
the absence of fault on the part of the used-product seller or some special circumstance that justifies strict liability, be delegated
to commercial markets for used products, in which the terms of sale vary widely depending on the apparent condition of such
products at the time of sale.


When a used product is sold commercially under circumstances in which a reasonable buyer would expect the risk of defect
to be substantially the same as with a new product, a different judicial response is justified. Thus, under the circumstances
described in Subsection (b), many of the same rationales that support strict liability for harm caused by mechanical defects in
new products support strict liability for mechanical defects in like-new used products. This section does not adopt the “consumer
expectations test” as the governing standard for defining product defect. This Restatement has rejected that test as the sole test
for defect in § 2 and does not adopt it in this Section. See § 2, Comment g. The question addressed in this Section is under what
circumstances a plaintiff may hold the seller of a used product to the liability standard applicable to sellers of new products.
When dealing with this more limited question, Subsection (b) takes the position that, when the seller's marketing of the product
would lead a reasonable consumer to expect the product to present no greater risk of defect than if the product were new, the
law may treat the used-product sale as the functional equivalent of the sale of a new product.


Similarly, when a used product is remanufactured, strict liability under Subsection (c) is justified. The defects referred to in
Subsection (c) include manufacturing defects, design defects, and defects based on inadequate instructions and warnings. See
Comment i. Having undertaken to review and update not only the physical condition but, within limits, the design and marketing
of the used product as well, the remanufacturer has taken on a role analogous to that of an original manufacturer with respect
to those aspects of the product over which the remanufacturer has chosen to assert control. In that circumstance, Subsection (c)
justifiably subjects used-product sellers to liability for harm caused by defects of all types in remanufactured used products.


It will be observed that, in contrast with Subsection (c), Subsection (b) imposes liability without proof of fault only for harm
caused by manufacturing defects as defined in § 2(a) and defects whose existence may be inferred under § 3, even in connection
with used products sold in such good condition that reasonable buyers would expect the risk of defects to be substantially the
same as if the products were new. The factual difference between the circumstances described in Subsection (b) and those
described in Subsection (c) is that in the latter the used-product seller (or a predecessor in the chain of distribution of the used
product) has somehow introduced or chosen not to eliminate the design defect during remanufacture, whereas under Subsection
(b) the design defect originates with the manufacturer in the original, new-product chain of distribution and the used-product
seller is in no position to change the design.


Commercial sellers of like-new used products occupy a different position from that occupied by retailers of new products.
Retailers of new products are part of the original chain of distribution and in fairness should be liable for harm caused by
defects, even design defects, that exist when products are sold new. See § 1, Comment e. Retailers of new products have
opportunities, as used-product sellers generally do not, to contract with those above them in the chain of distribution regarding
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who should ultimately bear the costs of defending design claims in court and paying successful claimants. Holding new-product
retailers liable for defective designs originating at manufacture encourages them to apply pressure on manufacturers within the
distributive chains, directly and indirectly, to produce safe products and to adopt reasonable designs. In contrast, sellers of like-
new used products are not, except coincidentally, members of the original distributive chain. Typically they exercise little if any
control over original design choices or decisions regarding indemnity for costs of liability.


c. One engaged in the business of selling used products. The rules stated in this Section apply only to commercial sellers
engaged in the business of selling used products. They do not apply to noncommercial private owners of used products, such as
automobiles or electrical appliances, who sell them to others. Nor do they apply to a commercial establishment that makes an
occasional sale of used equipment outside the regular course of its business. See § 1, Comment c. Noncommercial and casual
used-product sellers may be liable under the general principles of negligence. See Restatement, Second, Torts § 281 et seq. But
such sellers are outside the scope of this Restatement. Whether the defendant is a commercial seller or distributor within the
meaning of this Section is usually a question of law to be determined by the court.


 Illustrations:
 1. ABC Car Rental purchases and maintains a fleet of new cars for its business of short-term car leases. At


regular intervals it sells these rental cars at public auctions. In connection with these auctions, ABC is in the
business of selling used products within the meaning of this Section.


 2. ABC Box Co. is in the business of selling cardboard boxes. ABC owns a forklift, manufactured by SRT,
that ABC uses for stacking boxes in its warehouse. ABC sells the used forklift to the XYZ Paper Supply
Co. and replaces it with a new one. In connection with this sale, ABC is not in the business of selling used
products within the meaning of this Section.


d. Definition of used product. To constitute a used product, a product must not only have been used for some period of time
prior to the used-product sale transaction referred to in this Section, but that use must have followed its sale to a buyer not in
the chain of distribution. Many products are tested, and thus in a sense are “used,” within the chain of distribution prior to sale
to persons outside the distributive chain. New motor vehicles, for example, are typically delivered to members of the buying
public with several miles on their odometers, reflecting predistribution test driving. They are not for that reason used products
under this Section. Even a product that is used by a retailer as a demonstration model prior to its first sale to the public does not
thereby become a used product. After a new product has been sold or distributed, any use of the product by the buyer or other
person not in the chain of distribution, for however short a period of time, transforms the product into a used product. In this
connection post-sale use includes post-sale possession by the buyer or other person not in the chain of distribution occurring
off the business premises of the seller.


 Illustrations:
 3. ABC, Inc., a retail dealer selling new and used automobiles, sells a new automobile to Sally, a customer.


Sally takes delivery, drives it 300 miles, and then trades it back to ABC on the purchase of a different vehicle.
ABC sells the trade-in two weeks later to Fred, another retail customer, at a discounted price. The trade-in
automobile is a used product within the definition in this Section at the time of sale by ABC to Fred. (If a
defect existing at the time of sale by ABC to Sally causes harm to Fred after the re-sale to him, ABC will
be subject to liability to Fred under §§ 1 and 2 as the seller (to Sally) of a defective new product.)
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 4. ABC, Inc., a retail dealer selling new and used automobiles, offers last year's models for sale at a
discounted price. The automobiles have never before been sold to the public and have only a few test miles
on their odometers. They are new products at the time of sale by ABC and are not used products within
the definition in this Section.


 5. ABC, Inc., a retail dealer selling new and used automobiles, offers a demonstration automobile for sale at a
discounted price. The demonstrator has been driven over 1,000 miles by ABC's salespersons and prospective
buyers. The demonstrator has never before been sold to, or used by, anyone outside the chain of distribution.
It is a new product at the time of sale by ABC and is not a used product within the definition in this Section.


 6. XYZ Co. is a discount retailer that buys “seconds” and “overruns” in quantity from various manufacturers
and sells them to the public at discounted prices. The products have never been used before sale by XYZ.
Whether or not XYZ is considered to be a buyer in the commercial chain of distribution of the products it
sells, the products have not been used for any period of time prior to sale by XYZ and therefore are not
“used products” within the definition in this Section.


e. Used-product seller's liability for harm caused by seller's failure to exercise reasonable care. A commercial used-product
seller who negligently introduces a defect or fails to eliminate a defect in performing such tasks as inspecting, repairing,
modifying, rebuilding, redesigning, or reconditioning a used product, or a seller who negligently fails to provide adequate
warnings, is subject to liability under Subsection (a) when harm to persons or property results therefrom. Liability under
Subsection (a) thus focuses not on a reasonable buyer's expectations of safety but on the reasonableness of the seller's conduct
and its causal relation to the defect-related harm suffered by the plaintiff.


 Illustrations:
 7. ABC Used Machinery Co. repairs used electric generators for commercial resale. In repairing a generator


for resale, ABC negligently chooses a grade of electrical wire with inadequate heat resistant properties given
the normal uses to which the generator is put. ABC sells the generator to XYZ. Due to the inadequate wiring,
the generator causes a fire, resulting in serious harm to XYZ's plant. ABC is subject to liability to XYZ for
failure to exercise reasonable care in repairing the used generator.


 8. LMN Co. purchases a new punch press from ABC Sales Co. After installing the punch press in its plant,
LMN disengages a safety mechanism, the function of which is to shut down the press when an employee's
hands get too close to the point of operation. After using the machine for five years, LMN sells it to ABC
Machine Co. ABC repairs the used punch press and sells it, with the disengaged safety mechanism, to GHI,
Inc. ABC negligently fails to warn GHI that the safety mechanism on the punch press is disengaged. A GHI
employee working on the punch press suffers harm due to ABC's failure to warn of the disengaged safety
mechanism. ABC is subject to liability for failing to exercise reasonable care with regard to its sale of the
used punch press to GHI.


f. Used-product seller's liability for harm caused by manufacturing defects. Section 2(a) defines a manufacturing defect as a
departure from a product's intended design. Although designated “manufacturing” defects, such mechanical defects need not
originate at time of manufacture. See § 2, Comment c. If, at the time of sale or other distribution, the used product departs from
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its original intended design, a manufacturing defect as defined in § 2(a) exists at the time of the sale of the used product even
though the defect arose during use of the product after its first commercial sale as a new product.


This Section subjects used-product sellers to liability for harm caused by manufacturing defects in three sets of circumstances.
First, under Subsection (a), even if a reasonable person would expect the used product to present substantially greater risk
of defect than if it were new and the product has not been remanufactured, the seller is subject to liability when the seller's
negligence results in a manufacturing defect causing harm to persons or property. The seller may negligently fail to discover,
repair, or warn about the defect. Second, under Subsection (b) the seller is subject to liability without fault for harm caused by
a manufacturing defect when a reasonable person in the buyer's position would expect the used product to present substantially
the same risk of defect as if the product were new. And third, under Subsection (c), the seller is subject to liability without fault
for harm caused by a manufacturing defect in a remanufactured used product.


 Illustrations:
 9. XYZ, Inc., a commercial used-product seller, sells a six-month-old used clothes dryer to P. The dryer is


in like-new condition. The price reflects the fact that the dryer is used. A manufacturing defect in the dryer
causes a fire, harming M. If, at the time of sale by XYZ, a reasonable person in P's position would expect
the dryer to present substantially the same risk of defect as if it were new, then XYZ is subject to liability
without fault to M under Subsection (b).


 10. XYZ, Inc., a commercial used-product seller, sells a used clothes dryer in obviously used condition
to P, under circumstances in which a reasonable person in P's position would expect the dryer to present
a substantially greater risk of defect than if it were new at the time of sale. XYZ negligently repairs the
dryer prior to sale, introducing a manufacturing defect. The defect subsequently causes an accident, harming
M. Although XYZ is not subject to liability to M under Subsection (b), XYZ is subject to liability under
Subsection (a).


 11. XYZ, Inc., a commercial used-product seller, sells a used clothes dryer in obviously used condition to
P. XYZ remanufactures the dryer prior to sale to P, nonnegligently introducing a manufacturing defect. The
defect subsequently causes an accident, harming M. Although XYZ is not subject to liability to M under
Subsection (a) or (b), XYZ is subject to liability under Subsection (c).


g. Used-product seller's liability for harm caused by defects that may be inferred under § 3. Subsections (b) and (c) impose
liability on used-product sellers not only for defects as defined in §§ 2(a) and 2, respectively, but also for defects whose existence
at the time of sale may be inferred under § 3. Under § 3 an inference of defect may be drawn based on circumstantial evidence.


 Illustration:
 12. Driver bought a used automobile from Ace Used Cars, Inc. The automobile was in like-new condition,


with only 800 miles on the odometer. Shortly after buying the automobile, while driving the automobile
nonnegligently on a well-maintained paved road, Driver felt something crack below where the steering
column connects with the dashboard. The steering wheel spun to the right and the automobile turned sharply.
Before Driver could stop, the automobile crashed into a wall and Driver suffered harm.
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Driver brings an action against Ace Used Cars. Driver's qualified expert witness testifies that the accident
was caused by a defect in the car's steering mechanism that existed at the time of sale by the defendant. The
expert identifies four manufacturing or design defects that could have caused the accident, but is unable to
say with reasonable certainty which of the four defects in fact occurred. No evidence of negligence on the
part of the defendant is available. The trier of fact could find that a reasonable person in Driver's position
would have expected the automobile to present substantially the same risk of defect as if it had been new at
the time of sale by Ace Used Cars. The evidence is sufficient to reach the trier of fact with a strict liability
claim under Subsection (b), even though it may not be sufficient to support a determination regarding which
of the four possible defects caused the accident.


h. Requirement that a reasonable person in the position of the buyer would expect the used product to present substantially
the same risk of defect as if the product were new at the time of sale. Reasonable consumer expectations do not constitute the
test for defectiveness under Subsection (b) but rather they determine whether or not the used product should be governed by
the liability rules applicable to new products, thus imposing strict liability for harm caused by manufacturing defects under §
2(a) and by inferable defects under § 3.


The reasonable expectations test under Subsection (b) is objective, not subjective. The fact that a product has been used prior
to sale for even a short period of time necessarily lowers reasonable expectations of safety to some extent. Nevertheless, under
Subsection (b) reasonable expectations need only substantially approximate those associated with products in new condition.
The comparison is with the actual product in new condition, not with a newer, more advanced design of the product.


The relevant circumstances determining reasonable expectations include but are not limited to: (1) the age and condition of
the product unit containing the defect; (2) the price of the product relative to the prices of new and used products of a similar
type; (3) the seller's affirmations, if any, that the product is rebuilt or reconditioned; (4) any statements by the seller concerning
repairs undertaken with regard to the product; (5) any guarantees or warranties made by the seller with regard to the product,
including any limitations accompanying such guarantees or warranties; (6) the presence or absence of contractual disclaimers
of liability; and (7) the seller's disclosures of information alerting a reasonable buyer to a higher risk of defect due to prior usage
of the product and its condition. The plaintiff ordinarily bears the burden of proving that the circumstances surrounding the sale
would lead a reasonable person to expect the used product to present substantially the same risk of defect as if it were new at
the time of sale. Whether a reasonable person would so expect may be a question of fact for the jury.


The used-product seller's liability under Subsection (b) for harm caused by a product defect may extend to a specific part of
the product or to a specific time period of use. For example, the seller's marketing of the like-new used product may refer to a
specific time period during which the product will present substantially the same risk of defect as if it were new. If a defect in
the product at the time of sale causes harm during the specified period, then the seller is subject to liability under Subsection
(b) for the harm caused by the defect whether or not the seller's marketing could be construed as an enforceable sales warranty.


When a used product contains a new component part and the component contains a manufacturing defect that causes harm,
the used-product seller is subject to liability for the harm as a commercial seller of a defective new product component under
§§ 1, 2(a), and 3.


 Illustrations:
 13. XYZ, Inc., a commercial seller of used vacuum cleaners, sells a used vacuum cleaner to P. The vacuum


cleaner is three months old and is in like-new condition. A manufacturing defect in the cleaner, existing
at the time of sale, causes an accident, harming P's child, C. Without regard to P's subjective expectations,
XYZ is subject to liability without fault to C if the trier of fact finds that a reasonable person in P's position
would expect the cleaner to present substantially the same risk of defect as if it were new at the time of sale.
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 14. XYZ, Inc., a commercial used-product seller, sells a used gas stove to P. The stove is five years old and
has been subjected to extensive use. XYZ refurbishes the stove prior to sale and asserts to P that it is “rebuilt
and in top working condition.” The price includes a premium, relative to used stoves generally, reflecting
the refurbishing. A manufacturing defect, existing at the time of sale of the used stove, causes an accident
that harms M. Whether or not XYZ's assertion is an express warranty, XYZ is subject to liability to M under
Subsection (b) if the trier of fact finds that a reasonable person in P's position would expect the refurbished
stove to present substantially the same risk of defect as if it were new at the time of sale.


 15. XYZ, Inc., a commercial used-product seller, sells a used snowblower to P. The blower is five years
old and obviously has been subjected to extensive use. The price is discounted and XYZ asserts to P that
the blower is sold “as is and with all defects.” A manufacturing defect existing at the time of sale causes
an accident, resulting in harm to M. Whether or not XYZ's assertion constitutes a valid disclaimer, in the
absence of proof that XYZ's negligence caused the defect XYZ is not subject to liability to M. Regardless of
P's subjective beliefs, no reasonable person in P's position would expect that the risk of defect is substantially
the same as if the blower were new at the time of sale.


 16. Same facts as Illustration 13 except that the used vacuum cleaner at the time of sale contains a new
motor, installed by XYZ. Subsequently, a defect in the new motor causes an accident, harming M. XYZ, as
a commercial seller of the new motor, is subject to liability without fault to M under §§ 1 and 2.


 17. Same facts as Illustration 13 except that XYZ sells the used vacuum cleaner with a representation that
“parts and labor are guaranteed for 90 days.” A defect existing at the time of sale causes an accident 50
days after the sale, harming M. XYZ is subject to liability without fault to M if the trier of fact finds that a
reasonable person in P's position would expect the vacuum to present substantially the same risk of defect
during the 90-day period as if the vacuum were new at the time of sale by XYZ.


i. Remanufacture of the used product. When one undertakes to remanufacture a used product and bring it to market as a product
that meets current design and production standards, it is fair to subject the seller of the remanufactured product to liability
for harm caused by §§ 2 and 3 defects existing at the time of sale of the remanufactured used product. The fact that the
remanufactured product is sold at a discount compared to a new product does not relieve the seller of responsibility for such
defects. In part the imposition of liability for §§ 2 and 3 defects arises because of heightened consumer expectations. However,
when a used product is remanufactured the plaintiff need not prove that a reasonable buyer would expect the remanufactured
product to present no greater risk of defect than if the product were new, as is necessary in establishing a case under Subsection
(b). The fact of remanufacture is sufficient to impose liability for § 2 defects. Even when a product is not remanufactured a
plaintiff is free to establish liability under Subsections (a) and (b) by proving either that the seller failed to act reasonably with
regard to the sale of the used product or that the seller's marketing of the product would cause a reasonable person to expect the
used product to present no greater risk of defect than if the product were new.


 Illustration:
 18. ABC Motor Parts Co. sells both new and remanufactured replacement parts. ABC sold Alice a


remanufactured fuel pump for her 1994 Blazer Sedan. XYZ Rebuilders, Inc. remanufactured the fuel pump
and sold it to ABC. Alice paid 25 percent less for the remanufactured fuel pump than a new fuel pump
would have cost. Shortly after installation of the remanufactured fuel pump Alice's car stalled while making
a turn in an intersection. A collision ensued causing serious injury to Alice. Alice's expert presents credible
testimony that a bracket in the fuel pump dislodged and blocked the flow of fuel and that the bracket was
defectively assembled by XYZ. Both ABC and XYZ are subject to liability without fault for the harm caused
by the defect.
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j. Short-term product leases. A commercial lessor of new and like-new products is generally subject to the rules governing
products liability. See § 20, Comment c. In contrast, when the rental units are in obviously used condition, and rented under
circumstances in which a reasonable person would not expect the risk of defect to be substantially the same as if the rental units
were new, liability of the lessor will depend upon a showing of fault under Subsection (a).


 Illustrations:
 19. XYZ, Inc., operates a commercial business leasing automobiles to customers on a short-term basis. The


average age of its fleet of vehicles is six months; some leased vehicles are new or almost new. XYZ leases a
12-month-old automobile to P for three days. The odometer at the commencement of the lease shows 8,000
miles. XYZ charges P the same rate it charges for new or almost-new automobiles of similar make and
model. A defect in the vehicle at the time of commencement of the lease causes an accident, harming M.
XYZ is subject to liability to M under §§ 1 and 2 for the harm caused by the defect.


 20. ABC Rent-a-Used-Car, Inc., operates a commercial business leasing automobiles in obviously used
condition to customers on a short-term basis. The automobiles that ABC leases are at least two years old
and many are as old as four years. The odometers range from 35,000 to 75,000 miles. ABC's rates are lower
than those charged for the rental of newer automobiles by the leading national car-rental chains. ABC leases
a three-year-old automobile to P for one week. The automobile has 40,000 miles on the odometer. A latent
manufacturing defect in the brake cylinder causes an accident, harming M. ABC is not liable as a retailer
of a new product under §§ 1 and 2. Nor is ABC subject to liability to M under Subsection (b) because a
reasonable person in P's position would not expect that the used automobile presents substantially the same
risk of defect as if it were new at the time of the lease to P. ABC is subject to liability to P if shown to have
been negligent under Subsection (a).


k. Effects of disclaimers on used-product seller's liability. A used-product seller's disclaimer of liability for harm caused by
product defects may be given conclusive legal effect under applicable state law, depending on the nature of the harm caused
by the defects. See, e.g., § 21, Comment f, dealing with recovery of economic loss. Whether a used-product seller's disclaimer
of liability for harm to persons is legally conclusive is more problematic, but many courts give such disclaimers conclusive
effect. In any event, disclaimer language is relevant in an inquiry into reasonable expectations under Subsection (b). That is, a
disclaimer may diminish reasonable expectations as to the safety of a used product. This is especially likely when disclaimer
language either reminds the buyer that the product is used or warns the buyer of the increased risk of defect.


l. Relationship between the rule in this Section and the liability of a used-product seller for misrepresentation or breach of
express warranty. Subsection (b) imposes liability for manufacturing defects under § 2(a) and for inferable defects under § 3
when a reasonable person in the buyer's position would expect a used product to present substantially the same risk of defect
as if the product were new. See Comment h. A representation about the product may contribute to such expectations even
when the representation does not constitute a misrepresentation under § 9 or an express warranty. However, when the seller's
representation is sufficiently explicit to constitute a misrepresentation or an express warranty about the used product, the plaintiff
may be entitled to bring an action under § 9 or under Article 2 of the U.C.C.





		Return to brief (Ctrl+W)

		Restatement (Third) of Torts Prod. Liab. § 8 (1998)






Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209 (2022)
292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R. 3397


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


77 Cal.App.5th 209
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Fourth District, Division 2, California.


Everardo RODRIGUEZ et al., Plaintiffs and Appellants,
v.


FCA US, LLC, Defendant and Respondent.


E073766
|


Filed 4/7/2022


Synopsis
Background: Buyers of used truck, which still had balance on manufacturer's limited powertrain
warranty at time they purchased it, brought action against manufacturer under refund-or-replace
provision of Song-Beverly Consumer Warranty Act. The Superior Court, Riverside County, No.
RIC1807727, Jackson Lucky, J., granted manufacturer's motion for summary judgment. Buyers
appealed.


[Holding:] The Court of Appeal, Slough, J., held that as a matter of apparent first impression, used
truck with unexpired express warranty was not “new motor vehicle” subject to refund-or-replace
provision of Song-Beverly Act.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (11)


[1] Judgment Presumptions and burden of proof
A party moving for summary judgment bears an overall burden of persuasion to
demonstrate there is no triable issue of material fact and they are entitled to judgment as
a matter of law.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258689801&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354130801&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/228/View.html?docGuid=I90b18200b6b911ecbc539a6a9fc685ab&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/228k185(2)/View.html?docGuid=I90b18200b6b911ecbc539a6a9fc685ab&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209 (2022)
292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R. 3397


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Appeal and Error Review using standard applied below
Judgment Existence of defense
Judgment Existence or non-existence of fact issue
In reviewing a defense summary judgment, the Court of Appeal applies the traditional
three-step analysis used by the trial court, that is, it (1) identifies the pleaded issues, (2)
determines if the defense has negated an element of the plaintiff's case or established a
complete defense, and if and only if so, (3) determines if the plaintiff has raised a triable
issue of fact.


[3] Appeal and Error Agreed or undisputed facts
Where the Court of Appeal is asked to answer a purely legal question of statutory
interpretation based on undisputed facts, it independently construes the relevant statutory
provisions.


[4] Statutes Construction based on multiple factors
Because the language of a statutory provision is most reliable indicator of legislative intent,
a court interpreting the statute starts there, giving the words their plain and commonsense
meaning within the context in which they appear.


[5] Statutes Clarity and ambiguity;  multiple meanings
If statutory language is unambiguous, then the legislature is presumed to have meant what
it said, and the plain meaning of the language governs.


[6] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute permits more than one reasonable interpretation, courts may
consider other aids, such as the statute's purpose, legislative history, and public policy.


[7] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Act is a remedial statute designed to protect consumers who have
purchased products covered by an express warranty. Cal. Civ. Code § 1790 et seq.
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1 Case that cites this headnote


[8] Antitrust and Trade Regulation Warranties and Service Contracts
As is the case with liability for breach of express warranties, in the sale of used consumer
goods, liability for breach of implied warranty under the Song-Beverly Act lies with
distributors and retailers, not the manufacturer, unless the manufacturer issues a new
warranty along with the sale of the used good. Cal. Civ. Code § 1795.5.


1 Case that cites this headnote


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Phrase “other motor vehicle sold with a manufacturer's new car warranty,” in provision of
Song-Beverly Act defining “new motor vehicle,” referred to vehicles that had never been
sold to consumers and came with new or full express warranties, and, thus, previously-
sold truck with unexpired powertrain warranty was not “new motor vehicle” subject to
Act's refund-or-replace provision for new goods; phrase was used as catch-all in list of
vehicles that had been driven for various purposes before sale and that had full express
warranties, Legislature chose not to refer to transferred warranties in definition of “new
motor vehicle,” and legislative history did not indicate intent to expand manufacturers'
liability under Act to large class of used vehicles that happened to have original, unexpired
warranties. Cal. Civ. Code §§ 1791.2(a)(1), 1793.2(d)(2), 1793.22(e)(2), 1795.90(a).


6 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
The phrase “other motor vehicles sold with a manufacturer's new car warranty,” in the
Song-Beverly Act provision defining “new motor vehicle,” refers to cars sold with a
full warranty, not to previously sold cars accompanied by some balance of the original
warranty. Cal. Civ. Code § 1793.22(e)(2).


6 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Sales Remote or subsequent purchasers
Though not entitled to the refund-or-replace remedy for new vehicles under the Song-
Beverly Act, the beneficiary of a transferable express warranty covering a previously-
owned vehicle can sue a manufacturer for breach of an express warranty to repair
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defects under the California Uniform Commercial Code. Cal. Civ. Code §§ 1793.2(d)(2),
1793.22(e)(2); Cal. Com. Code §§ 2313, 2714, 2715.


3 Cases that cite this headnote


**384  APPEAL from the Superior Court of Riverside County. L. Jackson Lucky IV, Judge.
Affirmed. (Super.Ct.No. RIC1807727)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Hallen D. Rosner, Arlyn L. Escalante, San Diego; Knight Law Group,
Steve Mikhov, Los Angeles, and Roger R. Kirnos for Plaintiffs and Appellants.


Clark Hill, David L. Brandon, Los Angeles, Georges A. Haddad, San Francisco; Horvitz & Levy,
Lisa Perrochet, and Shane H. McKenzie, Burbank, for Defendant and Respondent.


OPINION


SLOUGH, J.


*214  This appeal from a grant of summary judgment involves the Song-Beverly Consumer
Warranty Act (the Act) (Civ. Code, § 1790 et seq.)—also known as California's “Lemon
Law”—which provides special consumer remedies to purchasers of new cars covered by express
warranties. 1  The remedy at issue here, commonly called the “refund-or-replace” provision,
requires a manufacturer to replace a defective “new motor vehicle” or make restitution if, after
a reasonable number of attempts, the manufacturer (or its representative) is unable to repair the
vehicle to conform to the applicable express warranty. (§ 1793.2, subd. (d)(2).) The Act defines
“new motor *215  vehicle” as a new vehicle purchased primarily for personal (nonbusiness)
purposes but also specifies that the term includes “a dealer-owned vehicle and a ‘demonstrator’ or
other motor vehicle sold with a manufacturer's new car warranty.” (§ 1793.22, subd. (e)(2).)


1 Unlabeled statutory citations refer to the Civil Code.


Plaintiffs Everardo Rodriguez and Judith Arellano purchased a two-year-old Dodge truck from
a used car dealership. The truck had over 55,000 miles on it and, though the manufacturer's
basic warranty had expired, the limited powertrain warranty had not. After experiencing electrical
defects with the truck, plaintiffs sued the manufacturer, FCA US, LLC (Chrysler), 2  for violation
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of the refund-or-replace provision. FCA moved for summary judgment, arguing the truck was not
a “new motor vehicle,” and the trial judge agreed.


2 FCA, or Fiat Chrysler Automobiles, is the parent company that oversees Chrysler and
Dodge, among other brands. (Santana v. FCA US, LLC (2020) 56 Cal.App.5th 334, 339, 270
Cal.Rptr.3d 335.)


The sole issue in this case is whether the phrase “other motor vehicle sold with a manufacturer's
new car warranty” covers sales of previously owned vehicles with some balance remaining on the
manufacturer's express warranty. We conclude it does not and that the phrase functions instead as
a catchall for sales of essentially new vehicles where the applicable warranty was issued with the
sale. We therefore affirm.


I


FACTS


In 2013 plaintiffs purchased a 2011 Dodge Ram 2500 from the Pacific Auto Center in Fontana. The
truck originally **385  came with a basic three-year/36,000 mile bumper-to-bumper warranty and
a five-year/100,000 mile limited powertrain warranty, which covers the engine, transmission, and
drive system. At the time of the sale, the truck had over 55,000 miles on it and its basic warranty
had expired, though an unspecified balance remained on the powertrain warranty.


A year later, the truck's check engine light came on and plaintiffs took it to an authorized Chrysler
dealer in Hemet for repair. The dealer appeared to fix the issue, but over the next year or so (through
May 2015), the check engine light came on repeatedly, necessitating five additional trips to the
same dealer for service.


On April 30, 2018, plaintiffs sued FCA alleging four causes of action, only one of which is at
issue in this appeal—violation of section 1793.2, *216  subdivision (d)(2), the Act's “new motor
vehicle” refund-or-replace provision. Plaintiffs alleged the truck suffered defects in its Totally
Integrated Power Module (TIPM), an enclosed device in the engine compartment that contains a
circuit board and regulates electrical power to most of the truck's systems. (Santana v. FCA US,
LLC, supra, 56 Cal.App.5th at p. 339, 270 Cal.Rptr.3d 335.) They alleged they had afforded FCA
a reasonable number of attempts to fix the issues with the TIPM and, because FCA failed to do
so, they were entitled to a refund of the truck's sale price or a replacement vehicle.


FCA filed a motion for summary judgment, arguing plaintiffs' claim failed because the
manufacturer's refund-or-replace provision applies to new vehicles only, and it was undisputed
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plaintiffs purchased the truck used. FCA presented evidence that the Pacific Auto Center is an
unaffiliated, third party reseller and therefore was not one of its representatives at the time of sale.
It also presented evidence that no warranties were issued at the time of sale.


After a hearing on the motion, Riverside County Superior Court Judge Jackson Lucky concluded
a previously owned vehicle sold with a balance remaining on one of the manufacturer's express
warranties does not qualify as a “new motor vehicle” under the Act. The judge entered judgment
in favor of FCA, and plaintiffs timely appealed.


II


ANALYSIS


A. Standard of Review
[1]  [2] A party moving for summary judgment bears an overall burden of persuasion to
demonstrate there is no triable issue of material fact and they are entitled to judgment as a matter
of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845, 107 Cal.Rptr.2d 841, 24
P.3d 493.) “In reviewing a defense summary judgment, we apply the traditional three-step analysis
used by the trial court, that is, we (1) identify the pleaded issues, (2) determine if the defense has
negated an element of the plaintiff's case or established a complete defense, and if and only if so,
(3) determine if the plaintiff has raised a triable issue of fact.” (Meddock v. County of Yolo (2013)
220 Cal.App.4th 170, 175, 162 Cal.Rptr.3d 796.)


[3]  [4]  [5]  [6] Where, as here, we are asked to answer a purely legal question of statutory
interpretation based on undisputed facts, we independently construe the relevant statutory
provisions. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749-750, 135 Cal.Rptr.2d 433.)
Because the language of the provision is the most reliable indicator of legislative intent, we *217
start there, giving the words their plain and commonsense meaning within the context in which
they appear. ( **386  Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004)
34 Cal.4th 733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.) “If the language is unambiguous, ‘then
the Legislature is presumed to have meant what it said, and the plain meaning of the language
governs.’ [Citation.] ‘If the statutory language permits more than one reasonable interpretation,
courts may consider other aids, such as the statute's purpose, legislative history, and public policy.’
” (Kirzhner v. Mercedes-Benz USA, LLC (2020) 9 Cal.5th 966, 972, 266 Cal.Rptr.3d 346, 470 P.3d
56 (Kirzhner).)


B. The Song-Beverly Act
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Because we do not read statutory provisions in isolation, we consider the broader statutory context
in which the definition of “new motor vehicles” applies before turning to the definition itself.


1. Statutory framework


[7] “The Song-Beverly Act is a remedial statute designed to protect consumers who have
purchased products covered by an express warranty.” (Robertson v. Fleetwood Travel Trailers of
California, Inc. (2006) 144 Cal.App.4th 785, 798, 50 Cal.Rptr.3d 731.) To that end, it regulates
warranty terms and imposes service and repair obligations on the parties who issue the warranties.
(Joyce v. Ford Motor Co. (2011) 198 Cal.App.4th 1478, 1486, 131 Cal.Rptr.3d 548.)


The Act defines the parties who issue warranties as follows. A manufacturer is an entity “that
manufactures, assembles, or produces consumer goods.” (§ 1791, subd. (j).) A distributor is an
entity “that stands between the manufacturer and the retail seller in purchases, consignments, or
contracts for sale of consumer goods.” (§ 1791, subd. (e).) A seller or retailer is an entity “that
engages in the business of selling or leasing consumer goods to retail buyers.” (§ 1791, subd. (l).)


The Act requires that where a manufacturer sells “consumer goods” accompanied by an express
warranty, it must maintain local repair facilities “to carry out the terms of those warranties.” (§
1793.2, subd. (a)(1)(A).) Importantly, “consumer goods” are defined as “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables.” (§ 1791, subd. (a), italics added.) If, “after a reasonable
number of attempts” the manufacturer is unable to conform the consumer goods to the applicable
express warranty, the refund-or-replace provision kicks in, and “the manufacturer shall either
replace the goods or reimburse the buyer in an amount equal to the purchase price paid by the
buyer.” (§ 1793.2, subd. (d)(1).)


*218  The Act also provides for implied warranties of merchantability and fitness for “consumer
goods”—i.e., new products. (§§ 1791.1, subd. (c), 1792.) These implied warranties may not last
less than 60 days or more than one year after the sale of the consumer goods to which they apply,
and liability for their breach lies with the manufacturer. (§§ 1791.1, subd. (c), 1792.)


That's not to say the Act has no protections for used goods; it does, but the protections are limited
and bind the seller or distributor of the used product. (§ 1795.5.) Section 1795.5 provides express
warranty protections for used goods only where the entity selling the used product issues an express
warranty at the time of sale. The provision states: “Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean “new” goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be
the same as that imposed on manufacturers under this chapter.” (Italics added.) “It shall be the
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obligation of the **387  distributor or retail seller making express warranties with respect to used
consumer goods (and not the original manufacturer, distributor, or retail seller making express
warranties with respect to such goods when new) to maintain sufficient service and repair facilities
within this state to carry out the terms of such express warranties.” (§ 1795.5, subd. (a), italics
added.)


[8] The Act also provides implied warranties for used products. These are shorter than the implied
warranties for new products; their maximum duration is three months. (§ 1795.5, subd. (c).) As
is the case with liability for breach of express warranties, “in the sale of used consumer goods,
liability for breach of implied warranty lies with distributors and retailers, not the manufacturer,”
unless the manufacturer issues a new warranty along with the sale of the used good. (Ruiz Nunez
v. FCA US LLC (2021) 61 Cal.App.5th 385, 398, 275 Cal.Rptr.3d 618 (Nunez), italics added; see
also Kiluk v. Mercedes-Benz USA, LLC (2019) 43 Cal.App.5th 334, 339-340, 256 Cal.Rptr.3d 484
(Kiluk) [“The Song-Beverly Act provides similar remedies in the context of the sale of used goods,
except that the manufacturer is generally off the hook”].)


Thus, a hallmark of the Act is that its consumer protections apply against the party who sold the
product to the buyer and issued the express warranty. With this framework in mind, we turn to the
refund-or-replace provision at issue and the definition of “new motor vehicle.”


2. The “new motor vehicle” refund-or-replace provision


In 1982, the Legislature amended the Act to include provisions specifically applicable to
motor vehicles; this amendment became known as *219  the Lemon Law. (Jensen v. BMW of
North America, Inc. (1995) 35 Cal.App.4th 112, 123, 41 Cal.Rptr.2d 295 (Jensen).) The motor
vehicle refund-or-replace provision—section 1793.2, subdivision (d)(2)—is similar to the general,
consumer goods refund-or-replace provision, except that it requires the manufacturer to provide the
remedy “promptly” and contains vehicle-specific rules regarding both replacement and restitution.
(§ 1793.2, subd. (d)(2).) Like its consumer goods counterpart, section 1793.2, subdivision (d)(2)
applies to sales of new vehicles only; specifically, it applies to “a new motor vehicle, as that term
is defined in paragraph (2) of subdivision (e) of Section 1793.22.”


Initially, the Act's definition of “new motor vehicle” consisted of a single sentence describing the
term as any “new motor vehicle which is used or bought for use primarily for personal, family,
or household purposes.” (Former § 1793.2, subd. (e)(4)(B), Stats. 1982, ch. 388, § 1, p. 1723;
Park City Services, Inc. v. Ford Motor Co., Inc. (2006) 144 Cal.App.4th 295, 304, 50 Cal.Rptr.3d
373.) But over the years, the definition underwent several amendments to include certain types of
vehicles that didn't obviously or technically satisfy the general definition.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053137923&pubNum=0007053&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7053_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053137923&pubNum=0007053&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7053_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053137923&pubNum=0007053&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049840431&pubNum=0007053&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7053_339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_339 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049840431&pubNum=0007053&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_123 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_123 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_304 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_304 





Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209 (2022)
292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R. 3397


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


The current definition, located in section 1793.22, subdivision (e)(2) provides: “ ‘New motor
vehicle’ means a new motor vehicle that is bought or used primarily for personal, family, or
household purposes. ‘New motor vehicle’ also means a new motor vehicle with a gross vehicle
weight under 10,000 pounds that is bought or used primarily for business purposes by a person ...
or any other legal entity, to which not more than five motor vehicles are registered in this state.
‘New motor vehicle’ includes the chassis, chassis cab, and that portion of a motor home devoted
to its propulsion, ... [and] a dealer-owned vehicle and a ‘demonstrator’ or other motor vehicle
sold with a manufacturer's new car warranty .... A demonstrator is a **388  vehicle assigned by
a dealer for the purpose of demonstrating qualities and characteristics common to vehicles of the
same or similar model and type.” (Italics added.)


C. Plaintiffs' Truck Is Not a “New Motor Vehicle”
[9] Plaintiffs argue the phrase “other motor vehicle sold with a manufacturer's new car warranty”
describes their truck because it still had a balance remaining on an express warranty from the
manufacturer—the limited powertrain warranty—when Pacific Auto Center sold it to them. FCA
argues the phrase qualifies dealer-owned cars and demonstrators and thus refers to vehicles that,
like those two types of vehicles, have not been previously sold and are sold with new or full
warranties. FCA argues plaintiffs' interpretation is at odds with the rest of the Act's definition of
“new motor vehicles.” While *220  we acknowledge that in isolation the phrase “other motor
vehicle sold with a manufacturer's new car warranty” could arguably refer to any car sold with
a manufacturer's warranty still in force, we agree with FCA that context clearly requires a more
narrow interpretation. Context is a fundamental aspect of statutory interpretation, and here it's key
to discerning the phrase's meaning. (Kirzhner, supra, 9 Cal.5th at p. 972, 266 Cal.Rptr.3d 346, 470
P.3d 56 [“We do not consider statutory language in isolation; instead, we examine the entire statute
to construe the words in context”].)


To begin with, the phrase appears in a definition of new motor vehicles. That fact alone strongly
suggests the Legislature did not intend the phrase to refer to used (i.e., previously sold) vehicles.
But, more importantly, the phrase is preceded by “a dealer-owned vehicle and demonstrator,”
which comprise a specific and narrow class of vehicles. Though they have not been previously
sold to a consumer, demonstrators and dealer-owned cars are used in the sense that they will
have been driven for various purposes before sale. As such, they will necessarily have more
miles on their odometers than the typical vehicle in a dealer's new car inventory. What makes
these vehicles unique is that even though they aren't technically new, manufacturers (or their
dealer-representatives) treat them as such upon sale by providing the same type of manufacturer's
warranty that accompany new cars.


In other words, demonstrators and dealer-owned vehicles comprise a narrow category of basically
new vehicles—they have never been previously sold to a consumer and they come with full express
warranties. Given this context, we think the most natural interpretation of the phrase “other motor
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vehicle sold with a manufacturer's new car warranty” is that it, too, refers to vehicles that have
never been previously sold to a consumer and come with full express warranties.


Plaintiffs urge us to construe the phrase “other motor vehicle sold with a manufacturer's new car
warranty” as a distinct item in a list of three types of vehicles—a standalone category of previously
sold vehicles that are conceptually distinct from dealer-owned vehicles and demonstrators. But the
provision's grammatical structure signals the list contains two types of vehicles, not three. If the
list contained three distinct types of vehicles, we would expect to see commas separating the types.
Instead, the use of “and” and “or” to separate the three items indicates the Legislature structured
the provision as a list of two vehicles (dealer-owned vehicles “and” demonstrators) followed by
an adjectival clause qualifying or describing those vehicles. This organization reveals that, rather
than create a new and different class of vehicles, the phrase was intended to function as a catchall
provision to cover a **389  narrow class vehicle—the previously driven, but basically new (i.e.,
not previously sold) car.


*221  Indeed, nothing about the wording or structure of the provision indicates the Legislature
intended to expand the definition of “new motor vehicle” to include used vehicles sold with some
part of the manufacturer's warranty still in force. And the expansion would be a significant one, as
there is no standard length for the express warranties that manufacturers issue. Some bumper-to-
bumper warranties last for one year or 12,000 miles while others for five years and 60,000 miles,
and some limited warranties last 10 years or more. Even a warranty like the one here—three years
or 36,000 miles—could see several different owners before it expires. We think if the Legislature
intended to expand the definition of “new motor vehicle” to include a potentially vast category
of used cars it would have done so more clearly and explicitly than tucking it into a reference to
demonstrators and dealer-owned vehicles.


As we read the phrase, its clear purpose is to function as a catchall to ensure that manufacturers
cannot evade liability under the Act by claiming a vehicle doesn't qualify as new because the
dealership hadn't actually used it as a demonstrator. For example, the phrase would cover a car
used by the manufacturer or dealer for any purpose (say, a service loaner), so long as the car was
sold as if it were new—that is, with a full new car warranty.


We also note that plaintiffs' interpretation raises more questions than it answers. For example, how
would the Act treat a car that was sold by private seller before eventually ending up at a used
car dealership? It's clear the Act doesn't cover products purchased in private sales (§ 1791, subd.
(l)), but if our hypothetical car were purchased from the used car dealership before its warranties
expired, would it transform from a used vehicle back to new upon its third sale?


Another question is whether a buyer who purchases a used car with only a few miles remaining
on the original warranty would be entitled to the same protection as the original buyer. If so,
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what would constitute “a reasonable number of attempts” to repair the vehicle? (§ 1793.2, subd.
(d)(2).) We would either have to conclude the refund-or-replace remedy is toothless for such
buyers or permit them to use previous owners' repair experiences towards their claim. We doubt
the Legislature intended to create such confusion when it created the “dealer-owned vehicle/
demonstrator” category of “new motor vehicle.” (See Alford v. Pierno (1972) 27 Cal.App.3d 682,
688, 104 Cal.Rptr. 110 [courts should interpret statutory language to “produce a result that is
reasonable” and to “promote rather than defeat the general purpose and policy of the law”].)


The problems with plaintiffs' interpretation only increase when we consider the phrase in the
broader context of the Act as a whole. As we've *222  seen, the Act makes it clear when a
provision applies to used or previously owned products by including the term “used” in the
provision. Notably, that term is absent from the definition of “new motor vehicle” as well as from
the manufacturer's refund-or-replace provision. Instead, the Legislature created a separate, seller
refund-or-replace provision for used goods. The fact that provision places liability on the party
who issues the warranty along with the sale (the seller) and explicitly disclaims any liability on
the part of the manufacturer is another strong indication the phrase at issue functions as a catchall
for vehicles that have not been previously sold and that come with full warranties. (§ 1795.5.)


Our examination of the entire Act yields two additional reasons for concluding the **390  phrase
doesn't cover subsequent sales of vehicles with unexpired manufacturer's warranties. First, the
Act defines “express warranty” as any “written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer ... undertakes to preserve or maintain
the utility or performance of the consumer good ....” (§ 1791.2, subd. (a)(1), italics added.) In
plaintiffs' case, the limited powertrain warranty did not “aris[e] out of” the sale, it transferred to
plaintiffs by operation of law along with title to the truck. The warranty arose from the initial sale
to the truck's first buyer.


Second, as part of the Motor Vehicle Warranty Adjustment Programs (§§ 1795.90-1795.93), the
Act requires manufacturers to notify all “consumers” of any warranty adjustments regarding safety
or emissions-related recalls, and defines “consumer” as “any person to whom the motor vehicle is
transferred during the duration of an express warranty.” (§ 1795.90, subd. (a), italics added.) This
definition of “consumer” indicates the Legislature is aware of the distinction between warranties
that arise out of a sale and those that transfer to subsequent purchasers as a result of a sale.
The lack of reference to transferred warranties in the definition of “new motor vehicle” suggests
the Legislature made a deliberate choice not to include sales of used vehicles accompanied by
unexpired express warranties.


Based on all of these textual reasons, we conclude the phrase “other motor vehicle sold with
a manufacturer's new car warranty” unambiguously refers to cars that come with a new or full
express warranty. But even if this meaning weren't readily apparent from the statute, the Act's
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legislative history would convince us the phrase refers to vehicles sold with full warranties. The
phrase was added to the Act's definition of “new motor vehicle” in 1987 with the enactment
of Assembly Bill Number 2057. The enrolled bill report explains that our lawmakers deemed it
necessary to add “dealer-owned vehicles and ‘demonstrator’ vehicles sold with a manufacturer's
new car warranty” to the definition of “new motor *223  vehicles” because “[s]ome buyers [were]
being denied the remedies under the lemon law because their vehicle is a ‘demonstrator’ or ‘dealer-
owned’ car, even though it was sold with a new car warranty.” (Dept. Consumer Affairs, Enrolled
Bill Rep. on Assem. Bill No. 2057 (Sept. 25, 1987) pp. 3, 5, italics added.) This discussion indicates
the amendment was intended to provide relief to a narrow class of consumers by targeting a specific
type of vehicle—the basically new car. Notably absent from the discussion is any mention of
used vehicles. Indeed, we found no reference to used vehicles in any of the legislative materials
regarding Assembly Bill Number 2057. One would assume that if the amendment proposed to
expand manufacturers' liability under the Act to a large class of used vehicles, such a change to
the status quo would warrant mention if not discussion.


As far as we're aware, the issue before us is one of first impression; no California court has
addressed whether a used car purchased from a retail seller unaffiliated with the manufacturer
qualifies as a “new motor vehicle” simply because there is some balance remaining on the
manufacturer's warranty. There is, however, one federal case directly on point, and it reaches the
same conclusion we do.


In Johnson v. Nissan N.Am., Inc. (N.D. Cal. 2017) 272 F.Supp.3d 1168, the plaintiff sued Nissan
under the manufacturer's refund-or-replace provision after the car she purchased from a used car
dealership suffered alleged defects. She argued she was entitled to relief because her car was
still under Nissan's three-year or 36,000-mile **391  basic warranty. The court disagreed and
dismissed her claim on the ground her car was not a “new motor vehicle.” The court explained
that because the plaintiff “purchased her car through CarMax, a third-party reseller” the only way
she would be entitled to the Act's express warranty protections was if CarMax “extended express
and implied warranties to her.” (Id. at p. 1179.) Such is the case here. The record doesn't indicate
whether Pacific Auto Center issued any warranties to plaintiffs, but that would be the only way
they could seek a refund or replacement under the Act.


Plaintiffs argue Jensen is on point, but we find the case easily distinguishable. Jensen involved a
lease by a manufacturer-affiliated dealer who issued a full new car warranty along with the lease.
The issue was whether the leased car qualified as a “new motor vehicle” under the Act. Plaintiff
had learned of the car through a newspaper ad offering leases of “BMW demonstrators.” (Jensen,
supra, 35 Cal.App.4th at p. 119, 41 Cal.Rptr.2d 295.) When she arrived at the dealership—a BMW-
authorized dealership—the car had 7,565 miles on its odometer. The salesperson told her this was
because it had previously been used by BMW as a demonstrator. The plaintiff agreed to lease the
car and the *224  salesperson gave her BMW's 36,000-mile warranty “on top” of the miles already



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042881998&pubNum=0007903&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042881998&pubNum=0007903&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7903_1179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1179 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_119 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_119 





Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209 (2022)
292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R. 3397


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


on the odometer. (Ibid.) As it turned out, the salesperson was wrong and the car was not in fact
a demonstrator; it had been previously owned by the BMW Leasing Corporation and registered
in New Jersey.


BMW tried to use that fact to its advantage in court, arguing the car didn't qualify as a “new motor
vehicle” because it wasn't in fact a demonstrator. BMW argued that the car didn't qualify as “other
motor vehicle sold with a manufacturer's new car warranty” because the category “clarifies the
word ‘demonstrator’ and is not intended as a separate category.” (Jensen, supra, 35 Cal.App.4th
at p. 122, 41 Cal.Rptr.2d 295.) The court rejected BMW's position and concluded the car qualified
as a new vehicle because BMW's representative issued a new car warranty with the lease. (Ibid.)
The court also rejected BMW's interpretation of the phrase “other motor vehicle sold with a
manufacturer's new car warranty,” reasoning that the phrase referred to “cars sold with a balance
remaining on the manufacturer's new motor vehicle warranty.” (Id. at p. 123, 41 Cal.Rptr.2d 295.)
Plaintiffs seize on this statement to argue their interpretation is correct.


Though we think Jensen was correctly decided, we agree with Dagher that its statement about
“the Act's coverage for subsequent purchasers of vehicles with a balance remaining on the
express warranty must be read in light of the facts then before the court and are limited in that
respect.” (Dagher v. Ford Motor Co. (2015) 238 Cal.App.4th 905, 923, 190 Cal.Rptr.3d 261.)
Given that those facts included a car leased with a full manufacturer's warranty issued by the
manufacturer's representative, the court was not asked to decide whether a used car with an
unexpired warranty sold by a third party reseller qualifies as a “new motor vehicle.”


Dagher is not the only opinion to question Jensen's statement about express warranties. In Kiluk,
the court expressed “reservations” about the statement because it implied that “a car accompanied
by a 20-year warranty” would qualify as a “new motor vehicle” if it were purchased used “on year
18.” (Kiluk, supra, 43 Cal.App.5th at p. 340, fn. 4, 256 Cal.Rptr.3d 484.) Kiluk questioned the
wisdom of an approach that considered “every car sold with any portion of a new-vehicle warranty
remaining” to be a new motor vehicle, and **392  stated it was more likely the phrase “other
motor vehicle sold with a manufacturer's new car warranty” refers to “cars originally sold with a
new motor vehicle warranty, not subsequent sales.” (Ibid.)


We agree with Kiluk on this point. In other words, we agree with Jensen's holding but not all
of its reasoning. And the holding hurts, not helps, plaintiffs' argument. BMW's attempt to avoid
liability by claiming the vehicle wasn't actually a demonstrator exemplifies the need for a catchall
provision covering any not-previously-sold car accompanied by a full new car warranty.


*225  [10] Having examined the statutory provision, its place within the Act as a whole, and its
legislative history, we conclude the phrase “other motor vehicles sold with a manufacturer's new
car warranty” refers to cars sold with a full warranty, not to previously sold cars accompanied
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by some balance of the original warranty. We therefore conclude the trial judge was correct to
conclude plaintiffs' truck does not meet the definition of “new motor vehicle” and to dismiss their
claim against FCA as a result.


[11] As a final point, we note our conclusion doesn't mean that plaintiffs or others in their
position have no legal recourse against a manufacturer who fails to conform a vehicle to an
applicable, unexpired express warranty. Though not entitled to the Act's refund-or-replace remedy,
the beneficiary of a transferrable express warranty can sue a manufacturer for breach of an express
warranty to repair defects under the California Uniform Commercial Code. (Cal. U. Com. Code,
§§ 2313, 2714, 2715.)


III


DISPOSITION


We affirm the judgment. Appellants shall bear costs on appeal.


We concur:


MILLER, Acting P.J.


RAPAHEL, J.


All Citations


77 Cal.App.5th 209, 292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R.
3397


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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125 Cal.App.4th 1110
Court of Appeal, Fourth District, Division 3, California.


ROYALTY CARPET MILLS, INC., Plaintiff and Appellant,
v.


CITY OF IRVINE et al., Defendants and Respondents;
Essex Property Trust, Inc., Real Party in Interest and Respondent.


No. G033763.
|


Jan. 18, 2005.
|


Review Denied April 13, 2005.


Synopsis
Background: The Superior Court of Orange County, No. 03CC00225, Ronald L. Bauer, J.,
dismissed as untimely carpet manufacturer's petition for mandamus challenging city's issuance of
a conditional use permit to apartment builder. Manufacturer appealed.


Holdings: The Court of Appeal, Fybel, J., held that


[1] the time limit for personal service of the challenge was absolute, and


[2] trial court properly denied leave to amend.


Affirmed.


West Headnotes (10)


[1] Mandamus Dismissal before hearing
As with a demurrer to a complaint in a civil action, when a trial court considers a motion
to dismiss a petition for writ of mandate it assumes the truth of the petition's allegations.
West's Ann.Cal.C.C.P. § 1109.


4 Cases that cite this headnote
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[2] Mandamus Scope and extent in general
Court of Appeal reviews de novo an order granting a motion to dismiss a petition for writ
of mandate.


5 Cases that cite this headnote


[3] Statutes Subject or purpose
Statutes General and specific statutes
As a general rule, when two statutes relate to the same subject, the more specific one will
control unless they can be reconciled.


6 Cases that cite this headnote


[4] Statutes Construing together;  harmony
When two statutes can be reconciled, they must be construed in reference to each other,
so as to harmonize the two in such a way that no part of either becomes surplusage.


6 Cases that cite this headnote


[5] Zoning and Planning Process or notice and appearance
Even if a petition challenging a conditional use permit is timely filed, if it is not personally
served as required by statute, the petition must be dismissed. West's Ann.Cal.Gov.Code
§ 65009(c).


7 Cases that cite this headnote


[6] Statutes Relationship to statute amended;  clarification or change of meaning
The failure of the legislature to change the law in a particular respect when the subject
is generally before it and changes in other respects are made is indicative of an intent to
leave the law as it stands in the aspects not amended.


[7] Zoning and Planning Time for Proceedings
Zoning and Planning Dismissal
Trial court correctly dismissed as untimely party's challenge to issuance of a conditional
use permit for failure to personally serve city within absolute time limit for such challenges
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generally, even though time for service of challenge to permit based on failure to comply
with environmental regulations could be extended; the statutes could be harmonized to
accomplish the Legislature's purpose of limiting the time in which a decision regarding a
conditional use permit can be challenged by application of the absolute time limit statute.
West's Ann.Cal.Gov.Code § 65009; West's Ann.Cal.Pub.Res.Code § 21167.


See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 828.


16 Cases that cite this headnote


[8] Mandamus Discretion of lower court
Court of Appeal reviews the trial court's denial of a motion for leave to amend a petition
for writ of mandate for abuse of discretion.


13 Cases that cite this headnote


[9] Pleading Leave of Court to Amend
Pleading Sufficiency of amendment
Generally, motions for leave to amend are liberally granted, but, when amendment would
be futile because the amended petition would be barred by the statute of limitations, the
trial court does not abuse its discretion in denying the motion for leave to amend.


13 Cases that cite this headnote


[10] Mandamus Amendment
Following dismissal as untimely of party's mandamus challenge to city's issuance of a
conditional use permit for project for failure to personally serve city within absolute time
limit for such challenges generally, trial court correctly denied leave to amend to allege
city's violation of environmental regulations, where proposed amendments would not have
changed the petition in any substantive way; amended petition would have sought the same
relief, stopping the project, until an environmental impact report (EIR) was prepared.


4 Cases that cite this headnote
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*1114  OPINION


FYBEL, J.


INTRODUCTION


Essex Property Trust, Inc. (Essex), applied for a conditional use permit to construct an apartment
building in an industrial area of Irvine, California (the City). The City issued a negative
environmental declaration and a conditional use permit. Royalty Carpet Mills, Inc. (Royalty), filed
a petition for writ of mandate challenging the City's actions, alleging the City failed to comply with
the California Environmental Quality Act (CEQA) when it issued the negative declaration and the
conditional use permit without preparing an environmental impact report (EIR). The trial court
granted the City's motion to dismiss the petition. The court concluded that although the petition
was timely filed, it was not timely served. We affirm.


As a general principle, if two different statutes of limitation apply to a particular claim, then the
shorter period controls over the longer one, unless the statutes can be harmonized. Here, two
different statutes apply to the period for service of Royalty's petition, and can be harmonized.
Government Code section 65009, subdivision (c)(1)(E) applies generally to challenges to a
conditional use permit, and requires personal service within 90 days after the challenged public
agency action. Public Resources Code sections 21167 and 21167.6 apply specifically to challenges
to a conditional use permit on the ground of noncompliance with CEQA. Public Resources Code
section 21167.6, subdivision (a) states personal service of the petition shall be made within 10
business days after the filing of a petition challenging the public agency's action; the petition must
be filed no later than 30 days after the agency posts a notice of determination (Pub. Resources Code,
§ 21167, subd. (b)), which is required no later than five working days after the decision is made (id.,
§ 21152, subd. (a)). Therefore, under the Public Resources Code any petition challenging a public
agency's action under CEQA must be personally served no later than about 45 days (giving leeway
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for working days) after the agency's action. However, under decade-old case law, unchanged by
the Legislature, service of a petition may be perfected beyond the time set forth in the Public
Resources Code upon a showing of good cause. (Board of Supervisors v. Superior Court (1994)
23 Cal.App.4th 830, 846–848, 28 Cal.Rptr.2d 560.) Here, the petition was served on the 97th day
after the City's approval of Essex's conditional use permit.


The legislative policies of both CEQA and Government Code section 65009 support a short period
by which a party may challenge a public agency's action regarding a conditional use permit. The
Legislature provided *1115  that the 90–day period of Government Code section 65009 is an
absolute cut-off, beyond which relief for failure to serve a petition cannot be granted. Unless
this statutory cut-off is applied to this case, there would be no time after which service of the
petition would be untimely, assuming good cause supported an extension of time under the Public
Resources Code. That result would be inconsistent with the legislative purposes of the statutes
at issue.


**285  Therefore, we hold that the 90–day limit on service contained in Government Code section
65009 operates as a limitations bar, notwithstanding the City's agreement to extend the nominally
shorter limitations period contained in Public Resources Code section 21167.6. The trial court
correctly dismissed Royalty's petition. We also hold the trial court did not err in denying Royalty's
motion for leave to amend. Any amendment would have been futile because the proposed amended
petition challenged the same public agency action on the same grounds, sought the same relief,
and suffered the same dispositive defect.


STATEMENT OF FACTS


[1]  The facts are drawn from Royalty's petition. As with a demurrer to a complaint in a civil
action, when a trial court considers a motion to dismiss a petition for writ of mandate it assumes
the truth of the petition's allegations. (Code Civ. Proc., § 1109; W.R. Grace & Co. v. Cal. Emp.
Com. (1944) 24 Cal.2d 720, 726, 151 P.2d 215.)


Royalty manufactures carpeting at a plant located in an industrial area of the City. Essex sought
to construct a 132–unit apartment complex (the Project) near Royalty's plant. Essex applied for a
conditional use permit 1  to build the Project.


1 “Variances and conditional use permits are methods by which a property owner may seek
relief from the strict terms of a comprehensive zoning ordinance.” (Curtin, Jr., Curtin's Cal.
Land Use and Planning Law (20th ed.2000) p. 42.)
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On September 5, 2002, the City's Department of Community Development issued an initial
study 2  and a notice of intent to adopt a negative declaration 3  for the Project. The department of
community development found an EIR 4  *1116  did not need to be prepared because “ ‘revisions to
the project made or agreed to by the applicant would avoid or mitigate the effects of the project to a
point where clearly no significant effects would occur....’ ” Royalty submitted extensive comments
objecting to the construction of an apartment complex so close to its industrial operations,
identifying inadequacies in the City's initial study and proposed negative declaration, and arguing
the proposed mitigation measures for the Project failed to fully mitigate the potentially significant
adverse impacts on public health and safety.


2 “ ‘Initial study’ means a preliminary analysis prepared by the lead agency to determine
whether an EIR or a negative declaration must be prepared or to identify the significant
environmental effects to be analyzed in an EIR.” (Cal.Code Regs., tit. 14, § 15365.)


3 “ ‘Negative declaration’ means a written statement briefly describing the reasons that a
proposed project will not have a significant effect on the environment and does not require
the preparation of an environmental impact report.” (Pub. Resources Code, § 21064.)


4 “An environmental impact report is an informational document which, when its preparation
is required by this division, shall be considered by every public agency prior to its approval
or disapproval of a project. The purpose of an environmental impact report is to provide
public agencies and the public in general with detailed information about the effect which a
proposed project is likely to have on the environment; to list ways in which the significant
effects of such a project might be minimized; and to indicate alternatives to such a
project.” (Pub. Resources Code, § 21061.)


The City's planning commission denied the application for a conditional use permit for the Project.
The planning commission found the requested findings of mitigation could not be made, the
proposed residential development of the site was not compatible with the surrounding industrial
land uses, and the information in the negative declaration did not sufficiently address **286  the
environmental issues raised by the public comments or support a finding that all impacts were
mitigated to a less than significant level.


Essex appealed the denial of its application for a conditional use permit to the city council and
submitted additional information that had not been included in the initial study or the negative
declaration. Royalty again objected to the issuance of a conditional use permit.


On May 13, 2003, the city council passed a resolution adopting a mitigated negative declaration 5


and approving a conditional use permit for the Project. On May 21, six working days later, the
City filed and posted a notice of determination for the Project.
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5 “ ‘Mitigated negative declaration’ means a negative declaration prepared for a project when
the initial study has identified potentially significant effects on the environment, but (1)
revisions in the project plans or proposals made by, or agreed to by, the applicant before
the proposed negative declaration and initial study are released for public review would
avoid the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and (2) there is no substantial evidence in light of the whole record
before the public agency that the project, as revised, may have a significant effect on the
environment.” (Pub. Resources Code, § 21064.5.)


On June 20, 2003, Royalty filed and served the City and Essex by mail with a notice of
commencement of proceedings, a verified petition for writ of mandate, and a request for
preparation of the record of proceedings. On June 27, Royalty personally served the petition, a
summons, and other documents on Essex.


*1117  On Friday, August 15, 2003, the City's attorney faxed a letter to Royalty demanding
dismissal of the petition because the City had not been personally served with the petition or the
request for preparation of the record of proceedings. On Monday, August 18, Royalty personally
served the petition and request on the City.


On September 11, 2003, Royalty filed a motion for an extension of time to personally serve the
petition on the City to and including August 20, pursuant to Code of Civil Procedure section 473,
subdivision (b), and the equitable powers of the court under Board of Supervisors v. Superior
Court, supra, 23 Cal.App.4th 830, 28 Cal.Rptr.2d 560.


On September 15, 2003, the City filed a motion to dismiss, arguing Royalty failed to personally
serve the petition within the time periods of either Government Code section 65009, subdivision
(c)(1)(E), or Public Resources Code section 21167.6, subdivision (a).


The parties stipulated Royalty's motion for an extension of time should be granted with respect
to relief from the failure to personally serve the City within 10 business days of the filing of the
petition, under Public Resources Code section 21167.6, subdivision (a). The parties also stipulated
that relief would be without prejudice to the City's argument the petition was not personally
served within 90 days after the conditional use permit was approved by the City, as required by
Government Code section 65009, subdivision (c)(1)(E).


On December 19, 2003, the trial court granted the motion to dismiss the petition because Royalty
had not personally served the City within the time period specified in Government Code section
65009, subdivision (c)(1)(E). The court's minute order states, in relevant part: “By the terms of
[Government Code] section 65009[, subdivision ](c)(1), the subject time period runs ′90 days after
the legislative body's decision.' That time period expired.... [¶] While the Petitioner calls its case ‘a
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pure **287  CEQA proceeding,’ the Petition itself shows that the matter is ‘an action ... to attack,
review, void, or annul any decision on the matters listed in [Government Code s]ection 65901 ...
’ (relating to conditional use permits).”


Royalty sought leave to file an amended petition. The trial court denied the motion for leave to
amend, and entered judgment denying the petition for writ of mandate.


*1118  DISCUSSION


I.


WHAT IS THE APPLICABLE STATUTE OF LIMITATIONS?


A. Standard of Review
[2]  We review de novo an order granting a motion to dismiss a petition for writ of mandate. (City
of Morgan Hill v. Bay Area Air Quality Management Dist. (2004) 118 Cal.App.4th 861, 869, 13
Cal.Rptr.3d 420.)


B. Specific versus General Statutes
[3]  [4]  As a general rule, when two statutes relate to the same subject, the more specific one
will control unless they can be reconciled. (Garcia v. McCutchen (1997) 16 Cal.4th 469, 476–477,
66 Cal.Rptr.2d 319, 940 P.2d 906; People v. Wheeler (1992) 4 Cal.4th 284, 293, 14 Cal.Rptr.2d
418, 841 P.2d 938; San Francisco Taxpayers Assn. v. Board of Supervisors (1992) 2 Cal.4th 571,
577, 7 Cal.Rptr.2d 245, 828 P.2d 147; In re Williamson (1954) 43 Cal.2d 651, 654, 276 P.2d 593.)
When the two statutes can be reconciled, they must be construed “in reference to each other, so
as to ‘harmonize the two in such a way that no part of either becomes surplusage.’ ” (DeVita v.
County of Napa (1995) 9 Cal.4th 763, 778–779, 38 Cal.Rptr.2d 699, 889 P.2d 1019.)


In Gonzalez v. County of Tulare (1998) 65 Cal.App.4th 777, 781, 76 Cal.Rptr.2d 707 (Gonzalez
), the petitioners challenged a zoning change and the issuance of special use permits. The county
demurred on the ground the petitioners failed to timely serve the petition. (Id. at pp. 781–782, 76
Cal.Rptr.2d 707.) At the time, Government Code section 65009 required an action challenging the
adoption or amendment of a zoning ordinance to be filed and served within 120 days after the
legislative body's decision. (Gonzalez, supra, at pp. 782–783, 76 Cal.Rptr.2d 707.) Government
Code section 65860, which permits a property owner to challenge a zoning ordinance as violating
the general plan, required the action to be filed within 90 days of the enactment or amendment of the
ordinance. (Gonzalez, supra, at pp. 783–784, 76 Cal.Rptr.2d 707.) The Court of Appeal concluded
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both section 65009 and section 65860 provided limitations periods for “lawsuits involving local
zoning-related decisions.” (Gonzalez, supra, at p. 786, 76 Cal.Rptr.2d 707.) As the more specific
statute, section 65860's 90–day limitations *1119  period applied. (Gonzalez, supra, at p. 787, 76
Cal.Rptr.2d 707.) Section 65009's 120–day service requirement, which was not contradicted by
any provision of section 65860, also applied. (Gonzalez, supra, at p. 787, 76 Cal.Rptr.2d 707.)


Royalty argues the trial court erred by determining the statute of limitations applicable to
challenges to conditional use permits—Government Code section 65009, subdivision (c)(1)(E)—
applied in this case. Royalty contends the proper statute of limitations is set forth in CEQA, at
Public Resources Code sections 21167, subdivision (b), and 21167.6, subdivision (a). Under either
the Government Code or the Public Resources Code, Royalty timely filed its petition. The alleged
failure to timely serve the petition is at issue here.


C. Government Code Section 65009
Government Code section 65009 sets forth the limitations period for filing and **288  serving
a petition challenging a conditional use permit: “[N]o action or proceeding shall be maintained
in any of the following cases by any person unless the action or proceeding is commenced and
service is made on the legislative body within 90 days after the legislative body's decision: [¶] ...
[¶] (E) To attack, review, set aside, void, or annul any decision on the matters listed in Sections
65901 and 65903, or to determine the reasonableness, legality, or validity of any condition attached
to a variance, conditional use permit, or any other permit.” (Gov.Code, § 65009, subd. (c)(1)
(E).) 6  After expiration of the limitations period, “all persons are barred from any further action or
proceeding.” (Gov.Code, § 65009, subd. (e); see Travis v. County of Santa Cruz (2004) 33 Cal.4th
757, 767–768, 16 Cal.Rptr.3d 404, 94 P.3d 538.)


6 Government Code sections 65901 and 65903 address decisions regarding “applications for
conditional uses or other permits,” and appeals from those decisions, respectively.


[5]  Even if a petition is timely filed under Government Code section 65009, subdivision (c), if
it is not personally served as required by statute, the petition must be dismissed. (Wagner v. City
of South Pasadena (2000) 78 Cal.App.4th 943, 948–951, 93 Cal.Rptr.2d 91; Gonzalez, supra, 65
Cal.App.4th at p. 791, 76 Cal.Rptr.2d 707.) In Beresford Neighborhood Assn. v. City of San Mateo
(1989) 207 Cal.App.3d 1180, 1185, 255 Cal.Rptr. 434, the petitioners filed a complaint 90 days
after the meeting at which the city council granted an application for certification of an EIR, permit
approvals, a zoning variance, and general plan amendments. That complaint was never served
on the city. (Ibid.) The petitioners filed and served a first amended complaint 121 days after the
city council meeting. (Ibid.) The Court of Appeal concluded the claims relating to applications
for conditional use permits and variances were barred because “[t]he city was not served within
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120 days of its ... decisions *1120  approving the permits and residential planned development
variance ..., and establishing the conditions for such approval.” (Id. at p. 1186, 255 Cal.Rptr. 434.) 7


7 Beresford Neighborhood Assn. v. City of San Mateo interpreted former Government Code
section 65907. In 1995, the 120–day limitations period in former section 65907 was reduced
to 90 days. The limitations provisions of former section 65907 were later recodified in section
65009. (Stats.1996, ch. 799, § 2.)


Government Code section 65009 explicitly acknowledges other limitations periods may apply.
Except under certain circumstances not relevant to this appeal, “this section shall not affect any law
prescribing or authorizing a shorter period of limitation than that specified herein.” (Gov.Code, §
65009, subd. (g).) “By this language, the Legislature recognized other more specific statutes could
exist which prescribe shorter limitations periods than that in former section 65009, subdivision
(c), and any such other, more particular, provision should hold sway whenever applicable. The
legislative awareness apparent in subdivision (g) is consistent with the legislative intent underlying
former section 65009—to restrict the time within which local zoning decisions may be challenged
in the courts. [Citation.]” (Gonzalez, supra, 65 Cal.App.4th at p. 787, 76 Cal.Rptr.2d 707.)


D. Public Resources Code Sections 21167 and 21167.6
Public Resources Code section 21167 provides, in relevant part: “Any action or proceeding to
attack, review, set aside, void, or annul the following acts or decisions **289  of a public agency
on the grounds of noncompliance with this division shall be commenced as follows: [¶] ... [¶]
(b) Any action or proceeding alleging that a public agency has improperly determined whether
a project may have a significant effect on the environment shall be commenced within 30 days
from the date of the filing of the notice required by ... subdivision (a) of Section 21152.” 8  Public
Resources Code section 21152, subdivision (a) requires that a notice of determination be filed
within five working days after the local agency approves the project.


8 On appeal, Royalty also argues subdivisions (c) and (d) of Public Resources Code section
21167 apply. We disagree. Subdivision (c) of section 21167 applies when an EIR prepared by
the public agency does not comply with CEQA, and is inapplicable in this case because no
EIR was prepared. Subdivision (d) of section 21167 applies when no notice of determination
is filed; here, the City filed a notice, albeit more than five working days after the Project
was approved. A leading treatise in this area of the law argues that in such a case, the 30–
day limitations period runs from the date the notice is posted. (2 Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act (Cont.Ed.Bar 2003) § 23.21, pp. 937–938.) Here,
the notice was posted one day late. Therefore, the time for filing the petition should have
been extended one day, with service still required 10 business days after the filing. This
extension does not affect our analysis.
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Public Resources Code section 21167.6, subdivision (a) provides, “the complaint or petition ...
shall be served personally upon the public agency not later than 10 business days from the
date that the action or proceeding *1121  was filed.” Until the petition is properly served, the
trial court does not have jurisdiction over the public agency. “Public Resources Code section
21167.6[, subdivision ](a), read in light of the numerous other CEQA procedural provisions which
require prompt prosecution and encourage speedy resolution of CEQA matters, does include the
requirement for jurisdictional service of the petition in CEQA proceedings.” (Board of Supervisors
v. Superior Court, supra, 23 Cal.App.4th at p. 844, 28 Cal.Rptr.2d 560.) However, dismissal is not
mandatory if the petitioner fails to effect service within the statutory time period. (Id. at p. 847,
28 Cal.Rptr.2d 560.) Therefore, the City was permitted to, and stipulated to, extend the time to
challenge the failure to comply with the service requirements of Public Resources Code section
21167.6, subdivision (a).


E. Interplay Between the Statutes
Royalty argues the trial court erred in applying Government Code section 65009, subdivision (c)
(1)(E). Royalty contends that because Public Resources Code section 21167.6, subdivision (a) is
the more specific statute of limitations, it controls, and the two statutes cannot be reconciled. For
the following reasons, we conclude this argument does not have merit. Government Code section
65009, subdivision (c)(1)(E) applies generally to challenges to a conditional use permit. Public
Resources Code sections 21167 and 21167.6 apply specifically to challenges to a conditional use
permit on the ground of noncompliance with CEQA. Thus, challenges under the Public Resources
Code constitute a subset of general challenges to conditional use permits. Public Resources Code
section 21167, subdivision (b), and Government Code section 65009, subdivision (c)(1)(E) relate
to the same subject—the limitations period applicable to claims that a public agency improperly
issued a conditional use permit. Both Government Code section 65009, subdivision (c)(1)(E) and
Public Resources Code section 21167.6, subdivision (a) relate to the time period within which
service of a petition **290  challenging issuance of a conditional use permit must be made.


The legislative policy behind both Government Code section 65009 and CEQA is the prompt
resolution of challenges to the decisions of public agencies regarding land use. (See Travis v.
County of Santa Cruz, supra, 33 Cal.4th at p. 774, 16 Cal.Rptr.3d 404, 94 P.3d 538 [“The express
and manifest intent of section 65009 is to provide local governments with certainty, after a short
90–day period for facial challenges, in the validity of their zoning enactments and decisions”];
Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at p. 844, 28 Cal.Rptr.2d 560
[CEQA challenges encourage “speedy resolution”].)


In Committee for a Progressive Gilroy v. State Water Resources Control Bd. (1987) 192 Cal.App.3d
847, 857–858, 237 Cal.Rptr. 723, the Court of Appeal considered the application of two conflicting
statutes of limitations: *1122  Water Code section 13330, subdivision (a), which provided for
a 30–day limitations period, and Public Resources Code section 21167, subdivision (d), which
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provided for a 180–day limitations period. The petition was timely filed under the Public Resources
Code, but untimely filed under the Water Code. (Ibid.) The two statutes of limitation were in
direct conflict, and the appellate court was required to choose one of them to apply. It did so by
concluding the Public Resources Code contained the more specific statute of limitations, which
controlled over the Water Code's more general limitations period. (Id. at p. 859, 237 Cal.Rptr. 723.)


In this case, the time periods set forth in the Government Code and the Public Resources Code can
be reconciled. As will be shown, the time period of the Public Resources Code is not a strict time
limit, as is the 90–day period contained in the Government Code.


In 1994, in Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at page 848, 28
Cal.Rptr.2d 560, Division Two of the Fourth Appellate District concluded strict compliance with
the time requirements set forth in Public Resources Code section 21167.6 may be excused for
“good cause.” In reaching its conclusion, that court noted Public Resources Code section 21167.6
does not require dismissal for failure to comply with the service requirements of subdivision (a).
(Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at p. 846, 28 Cal.Rptr.2d 560.)
“If the Legislature intends that the failure to comply with a specific and unusually short provision
for service of process in a particular action shall result in an automatic dismissal, presumably it
knows how to say so.” (Ibid.)


Government Code section 65009 is an excellent example of how the Legislature shows its intention
that failure to comply with a short service period shall result in an automatic dismissal of the action.
The statute accomplishes this result by providing: “Upon the expiration of the time limits provided
for in this section, all persons are barred from any further action or proceeding.” (Gov.Code, §
65009, subd. (e).)


In Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at page 843, 28 Cal.Rptr.2d 560,
the appellate court stated that any extension of the service requirement should not go beyond “a
few weeks.” The court specifically declined to set an outer limit on the extension that could be
granted, concluding that to do so would require an improper act by “judicial fiat,” and presumably
looking to the Legislature to make any change or clarification it deemed appropriate. (Id., at p.
843, fn. 10.)


[6]  *1123  In 2002, the Legislature amended Public Resources Code section 21167.6, subdivision
(a) to make clear that service **291  of the petition must be made personally on the public agency.
(Stats.2002, ch. 1121, § 4.) (In Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at
pages 840–841, 28 Cal.Rptr.2d 560, the Court of Appeal read into section 21167.6, subdivision (a)
a personal service requirement.) When the Legislature amended the statute in 2002, it did not add a
definite outer limit on the time period within which service may be effected under section 21167.6.
Nor has the Legislature done so at any other time. We must therefore conclude the Legislature
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intended the time period for service set forth in section 21167.6, subdivision (a) may be extended
for good cause. “ ‘The failure of the Legislature to change the law in a particular respect when
the subject is generally before it and changes in other respects are made is indicative of an intent
to leave the law as it stands in the aspects not amended.’ ” (Walker v. Superior Court (1988) 47
Cal.3d 112, 129, 253 Cal.Rptr. 1, 763 P.2d 852.)


If the failure to comply with the service requirement under Public Resources Code section 21167.6,
subdivision (a) required dismissal (as does failure to comply with Government Code section
65009, subdivision (c)(1)(E)), the two statutes would be in direct conflict and could not be
harmonized. Then the shorter time period of the Public Resources Code could not be extended
and it would control over the 90–day period. Under those circumstances, service would have to
be perfected within the shorter time period contained in the Public Resources Code. However, the
requirement of timely service under Public Resources Code section 21167.6, subdivision (a) may
be extended for good cause.


[7]  As a result, the statutes can and should be harmonized. To accomplish the Legislature's
purpose of limiting the time in which a decision regarding a conditional use permit can be
challenged by filing and serving a petition, in no event can service of the petition be accomplished
beyond the 90–day time bar contained in the Government Code. To conclude otherwise would be
to ignore the absolute limitations bar contained in Government Code section 65009.


Our holding derives in large part from the conclusion in Board of Supervisors v. Superior Court,
supra, 23 Cal.App.4th at page 848, 28 Cal.Rptr.2d 560, that the seemingly mandatory service
requirement of Public Resources Code section 21167.6, subdivision (a) can be extended for
good cause. That court's opinion, however, was not unanimous; Justice Hollenhorst concurred in
the majority's result, but dissented from its reasoning. He disagreed with the *1124  majority's
conclusion that Public Resources Code section 21167.6, subdivision (a) includes a requirement
for jurisdictional service in CEQA proceedings, and would have held the service provision in that
statute is a notice provision only. (Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th
at pp. 850–852, 28 Cal.Rptr.2d 560 (conc. & dis. opn. of Hollenhorst, J.).) Justice Hollenhorst
challenged the premise that failure to comply with the jurisdictional requirement of personal
service under Public Resources Code section 21167.6, subdivision (a) could be excused for good
cause. (Board of Supervisors v. Superior Court, supra, 23 Cal.App.4th at p. 855, 28 Cal.Rptr.2d
560, conc. & dis. opn. of Hollenhorst, J.).) While we share Justice Hollenhorst's concern, the fact
the Legislature did not add an absolute time bar to section 21167.6 when it amended the statute in
2002—or at any other time in the years since the Board of Supervisors v. Superior Court decision
—compels our conclusion in this case.
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II.


MOTION FOR LEAVE TO AMEND


[8]  [9]  We review the trial court's denial of Royalty's motion for leave to amend the **292
petition for abuse of discretion. (Record v. Reason (1999) 73 Cal.App.4th 472, 486, 86 Cal.Rptr.2d
547.) Generally, motions for leave to amend are liberally granted. (Mabie v. Hyatt (1998) 61
Cal.App.4th 581, 596, 71 Cal.Rptr.2d 657; Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945,
65 Cal.Rptr.2d 777.) When amendment would be futile because the amended petition would be
barred by the statute of limitations, the trial court does not abuse its discretion in denying the
motion for leave to amend. (Foxborough v. Van Atta (1994) 26 Cal.App.4th 217, 230–231, 31
Cal.Rptr.2d 525.)


The proposed amended petition for writ of mandate would have changed the following: (1) deleted
the phrase “conditional use permit” from two locations in the petition, one of which was in a direct
quote from the City's notice of intent to adopt a negative declaration; (2) changed a reference from
“one-lane streets” to “ ‘streets with one lane in each direction’ ”; (3) added a paragraph alleging
the City had improperly delegated discretionary approval for the Project's mitigation measures to
other city officials and departments and to other agencies; and (4) changed the prayer to a request
for an order mandating the preparation of an EIR, rather than a judgment setting aside the City's
actions approving and permitting the Project.


[10]  The proposed amendments would not have changed Royalty's petition in any substantive
way. The amended petition would have sought the same relief—stopping the Project until an EIR
was prepared. Royalty's *1125  arguments to the contrary are unavailing. There is no practical
difference between an order suspending the Project until an EIR was prepared, and a judgment
setting aside the conditional use permit that authorized the Project. No matter how the prayer is
rephrased, the relief sought is the same. As the trial court noted in denying the motion for leave
to amend, “I think it's still an attack upon the same conditional use permit. And it was untimely
then, it's untimely now.” The court was correct in its analysis. Government Code section 65009,
subdivision (c)(1)(E) sets the same 90–day limitation period for any action to “attack, review, set
aside, void, or annul any decision” regarding a conditional use permit. A request to suspend a
project permitted by a conditional use permit is an attack on the decision to issue the permit, and
is time-barred for the same reason the original petition was barred.


Royalty argues the amended petition would have challenged the City's failure to comply with
CEQA by improperly delegating discretionary approval for certain mitigation measures. This,
too, is an attack on the conditions attached to the conditional use permit, and is time-barred.
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Government Code section 65009, subdivision (c)(1)(E), by its terms, applies not only to a challenge
to the issuance of a conditional use permit, but also to any action to “determine the reasonableness,
legality, or validity of any condition attached to a variance, conditional use permit, or any other
permit.”


The gravamen of Royalty's proposed amended petition remained the challenge to the Project
for lack of compliance with CEQA. (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22–23, 32
Cal.Rptr.2d 244, 876 P.2d 1043.) Like the original petition, the proposed amended petition was
governed by both Government Code section 65009 and Public Resources Code sections 21167
and 21167.6. The proposed amended petition would not have been timely under Government Code
section 65009, and amendment would therefore have been futile.


**293  Finally, Royalty argues the trial court abused its discretion in denying the motion for leave
to amend because amendment would have allowed a decision on the merits, and no party was
prejudiced by the delay in service. Yet, the fact of the matter remains that Government Code section
65009, unlike Public Resources Code section 21167.6, requires dismissal of any proceeding that
is not filed and served by an absolute time limit. There is no good cause exception in Government
Code section 65009, and lack of prejudice or a desire to decide the matter on its merits does not
permit avoidance of that statute's mandatory nature.


*1126  DISPOSITION


The judgment is affirmed. Respondents to recover their costs on appeal.


WE CONCUR: ARONSON, Acting P.J., and IKOLA, J.


All Citations


125 Cal.App.4th 1110, 23 Cal.Rptr.3d 282, 35 Envtl. L. Rep. 20,017, 05 Cal. Daily Op. Serv. 524,
2005 Daily Journal D.A.R. 688
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228 Wis.2d 483
Court of Appeals of Wisconsin.


Elmer T. SCHEY, Plaintiff–Appellant,
v.


CHRYSLER CORPORATION, a foreign corporation, and Frank Boucher


Chevrolet, Inc., a Wisconsin corporation, Defendants–Respondents. †


† Petition for Review denied.


No. 98–1277.
|


Submitted on Briefs March 26, 1999.
|


Opinion Released May 26, 1999.
|


Opinion Filed May 26, 1999.


Synopsis
Used car buyer brought action against manufacturer and car dealer under Lemon Law. The
Circuit Court, Waukesha County, Marianne E. Becker, J., granted manufacturer's motion for partial
summary judgment, and buyer appealed. The Court of Appeals, Anderson, J., held that Lemon
Law did not apply to previously-used vehicles.


Affirmed.


Snyder, P.J., filed a dissenting opinion.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (7)


[1] Appeal and Error Statutory or legislative law
Interpretation and application of Lemon Law presents a question of law which the Court
of Appeals reviews de novo. W.S.A. 218.015.
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[2] Statutes Language and intent, will, purpose, or policy
When interpreting a statute, the Court of Appeals seeks to discern the legislative intent
behind the statute; to do this, the Court first considers the language of the statute.


[3] Statutes Purpose and intent;  unambiguously expressed intent
If the language of a statute clearly and unambiguously sets forth the legislative intent, the
Court of Appeals will not look outside the statutory language to ascertain the intent.


[4] Statutes What constitutes ambiguity;  how determined
Statutes Purpose and intent;  determination thereof
Statute is ambiguous when it is capable of being understood in two or more different senses
by reasonably well-informed persons and, if a statute is ambiguous, the Court of Appeals
looks to the scope, history, context, subject matter and object of the statute to ascertain
legislative intent.


[5] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Lemon Law did not apply to previously-used vehicle which buyer purchased from car
dealer, after it had been leased to another consumer for six months, even though vehicle had
a valid manufacturer's warranty and less than one year transpired from the first delivery of
vehicle to a consumer, where vehicle was neither a demonstrator nor an executive-driven
motor vehicle. W.S.A. 218.015(2)(a).


3 Cases that cite this headnote


[6] Statutes Purpose
Court of Appeals seeks to construe the statute in a fashion that gives effect to its leading
idea and brings the entire statute into harmony with the statute's purpose.


[7] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Lemon Law does not apply to previously-owned motor vehicles. W.S.A. 218.015(2)(a).


3 Cases that cite this headnote
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Attorneys and Law Firms


**458  *485  On behalf of the plaintiff-appellant, the cause was submitted on the briefs of Thomas
J. Flanagan of Jastroch & LaBarge, S.C. of Waukesha.


On behalf of the defendants-respondents, the cause was submitted on the brief of Gregory W.
Lyons and Steven L. Strye of O'Neil, Cannon & Hollman, S.C. of Milwaukee.


Before SNYDER, P.J., ANDERSON and MAWDSLEY, 1  JJ.


1 Circuit Judge Robert G. Mawdsley is sitting by special assignment pursuant to the Judicial
Exchange Program.


Opinion


ANDERSON, J.


The question to be decided in this appeal is whether a purchaser of a previously-owned motor
vehicle may seek the remedies provided in § 218.015, STATS.—Wisconsin's so-called “Lemon
Law”—if, at the time the vehicle is submitted for repair, it still has the manufacturer's warranty
and is within one year of the first delivery date to a consumer. Elmer T. Schey appeals from
a partial summary judgment dismissing **459  his Lemon Law claims against the Chrysler
Corporation and Frank Boucher Chevrolet, Inc. Regardless of the fact that his motor vehicle had
been previously owned, Schey contends that § 218.015 still covers his vehicle because the statute
requires only that when presented for repair the vehicle must still have a valid manufacturer's
warranty or that one *486  year may not have transpired from the first delivery of the vehicle
to a consumer. He argues that, in his case, both provisions are satisfied. We are not persuaded.
We conclude that when creating § 218.015, the legislature did not intend for previously-owned
vehicles to be covered; accordingly, we affirm the partial summary judgment.


It is undisputed that the 1995 Dodge Neon Schey purchased on January 22, 1996, was a used
motor vehicle and, unfortunately, was also a “lemon.” Previously, the Neon had been leased for
approximately six months before it was returned to a dealership. The Neon was then purchased
at an auto auction by Frank Boucher Chevrolet and designated as “used” and “as is” on the
dealership's sale lot. At the time Schey purchased the Neon from Frank Boucher Chevrolet, the
Neon had been driven 6713 miles.
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Schey soon became aware that the Neon he purchased was, in fact, a “lemon.” He brought the
Neon to the dealership for service six times, but the transmission problems continued. All repairs
were covered by the manufacturer's limited warranty. Understandably upset with his auto purchase,
Schey requested that Chrysler give him a comparable new car in accordance with the Lemon Law.
When Chrysler refused, Schey filed this lawsuit.


Chrysler moved for partial summary judgment on Schey's Lemon Law claim. It disputed whether
Schey's vehicle was covered by the statute because the vehicle was previously owned when Schey
purchased it. The circuit court agreed and granted Chrysler's motion. Schey appeals.


When reviewing a trial court's grant of partial summary judgment, we, like the trial court, apply
the *487  standards set forth in § 802.08, STATS. See Wisconsin Patients Compensation Fund
v. Wisconsin Health Care Liab. Ins. Plan, 200 Wis.2d 599, 606, 547 N.W.2d 578, 580 (1996).
Although we conduct our review without deference to the trial court, see Gaertner v. Holcka, 219
Wis.2d 436, 445–46, 580 N.W.2d 271, 275 (1998), we nonetheless value the trial court's analysis,
see M & I First Nat'l Bank v. Episcopal Homes Management, Inc., 195 Wis.2d 485, 497, 536
N.W.2d 175, 182 (Ct.App.1995).


[1]  [2]  [3]  [4]  The issue in this appeal, involving the interpretation and application of
Wisconsin's Lemon Law found in § 218.015, STATS., presents a question of law which we review
de novo. See Wisconsin Patients Compensation Fund, 200 Wis.2d at 606, 547 N.W.2d at 580.
When interpreting a statute, we seek to discern the legislative intent behind the statute. See Lincoln
Sav. Bank, S.A. v. DOR, 215 Wis.2d 430, 441, 573 N.W.2d 522, 527 (1998). To do this, we first
consider the language of the statute. See id. If that language clearly and unambiguously sets forth
the legislative intent, we will not look outside the statutory language to ascertain the intent. See
id. A statute is ambiguous when it is capable of being understood in two or more different senses
by reasonably well-informed persons. See State v. Sample, 215 Wis.2d 487, 495, 573 N.W.2d 187,
191 (1998). If a statute is ambiguous, we look to the scope, history, context, subject matter and
object of the statute in order to ascertain legislative intent. See id.


[5]  We now turn to the statute in question, § 218.015(2)(a), STATS., or the Lemon **460
Law. 2  Section 218.015(2)(a) requires that new motor vehicles which *488  do not conform to the
manufacturer's warranty shall be repaired if the vehicle is presented for repair. Paragraph (2)(a)
continues and sets forth the qualifications on the types of vehicles submitted for repairs which it
applies to: the vehicle must have an unexpired manufacturer's warranty or one year must not have
transpired after the first delivery of the motor vehicle to a consumer. In Schey's view, this statute
applies to his Neon. He reasons that at the time of the Neon's repairs, his vehicle's warranty had not
expired and less than one year had passed from the car's first delivery to a consumer, thus satisfying
both of para. (2)(a)'s vehicle qualifications. He also argues that nowhere in this subsection does
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it state that it does not apply to previously-owned vehicles; on the contrary, the subsection only
requires that a vehicle meet one of the two qualifications.


2 Section 218.015(2)(a), STATS., states the following:
If a new motor vehicle does not conform to an applicable express warranty and the
consumer reports the nonconformity to the manufacturer, the motor vehicle lessor or any of
the manufacturer's authorized motor vehicle dealers and makes the motor vehicle available
for repair before the expiration of the warranty or one year after first delivery of the motor
vehicle to a consumer, whichever is sooner, the nonconformity shall be repaired.


Chrysler disagrees and suggests that § 218.015(2)(a), STATS., applies only to new vehicles. In
support of its position, Chrysler reasons that in addition to its general inclusion of new vehicles
in § 218.015, the legislature expressly included two types of used vehicles—the demonstrator and
executive vehicles. See § 218.015(1)(d). 3  Chrysler argues that if the legislature determined that
these particular vehicles, *489  which are otherwise considered used vehicles, should be given
protection under § 218.015, then the legislature intended to exclude all other used vehicles.


3 Section 218.015(1)(d), STATS., states:
“Motor vehicle” means any motor driven vehicle required to be registered under ch. 341
or exempt from registration under s. 341.05(2), including a demonstrator or executive
vehicle not titled or titled by a manufacturer or a motor vehicle dealer, which a consumer
purchases or accepts transfer of in this state….


[6]  Based on the foregoing, we determine that reasonable persons could differ over whether §
218.015(2)(a), STATS., includes a previously-owned vehicle that otherwise meets the statute's
qualifications. Once a statute is found to be ambiguous, the rules of construction require us to
look at the statute's context, subject matter, scope, history and object it sought to accomplish.
See Hartlaub v. Coachmen Indus., Inc., 143 Wis.2d 791, 799–800, 422 N.W.2d 869, 872
(Ct.App.1988). Furthermore, we seek to construe the statute in a fashion that gives effect to its
leading idea and brings the entire statute into harmony with the statute's purpose. See id. at 800,
422 N.W.2d at 872.


[7]  With these principles of statutory construction in mind, we conclude that § 218.015(2)(a),
STATS., does not apply to previously-owned motor vehicles. First, we note that the purpose of
the Lemon Law is to protect new motor vehicle purchasers. It has been stated: “One purpose of
the law … is to provide an incentive for a manufacturer to put the purchaser of a new car back
to the position the purchaser thought he or she was in at the time they bought the car.” Hughes
v. Chrysler Motors Corp., 197 Wis.2d 973, 976, 542 N.W.2d 148, 149 (1996) (emphasis added).
Purchasers of a new car think they are in a different position than one who purchases a previously-
owned car. New car purchasers expect that the vehicle they receive is free from any defects. In
fact, the Lemon Law's intent was to improve *490  the auto manufacturer's quality control, see id.
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at 982, 542 N.W.2d at 151, to ensure that new car purchasers indeed received what they expected
—a defect-free car. **461  On the other hand, purchasers of a previously-owned car think they
are in a different position. They make the used car purchase assuming that they acquire the car
“as is” or with any existing defects. Thus, the purpose of § 218.015(2)(a) does not support Schey's
argument that previously-owned vehicles are included.


Second, we observe that the legislative history behind the statute's creation also supports our
conclusion. The original version of the Lemon Law stated in broad terms that it applied to “motor
vehicles.” See § 218.015(1)(d), STATS., 1983–84. Later, this subsection was repealed and re-
created. See 1985 Wis. Act 205, § 2. The drafting history of this 1985 Act is illuminating on the
issue presently before us.


The drafting history reveals that the legislature considered adding the word “new” before every
reference to a motor vehicle in § 218.015, STATS. This idea was rejected because the statute's
drafters felt the statute already clearly expressed that the only vehicles it referred to were new ones.
For example, a memorandum written during the drafting of the amendment to include demonstrator
and executive vehicles in para. (1)(d) illustrates this point:


I … do not feel it is absolutely necessary to replace “motor vehicle” by “new
motor vehicle” throughout the statute…. After the vehicle has been driven by the
consumer, it is no longer really “new” and I think it is clear what motor vehicle
is being referred to without using the word “new.”


*491  Memorandum from Bill Wolford, Assistant Attorney General, to John Sumi, Legislative
Aide to Representative Holschbach (April 22, 1985).


Finally, we note that during the Lemon Law's re-creation, § 218.015(1)(d), STATS.—the statute's
“motor vehicles” definition—was amended to include demonstrator and executive vehicles. In our
view, the legislature included these vehicle types because it equated demonstrator and executive
vehicles with brand new vehicles since these vehicles never leave the control of the dealer. When
a vehicle remains in the dealer's control, the dealer is apprised of how the vehicle is being used and
can perform any maintenance or repairs. This is not the situation with Schey's Neon. The Neon
had previously been leased to another consumer for six months. Unlike the situation created by
a demonstrator or executive vehicle, the consumer who leased the Neon controlled the vehicle.
The Lemon Law is not applicable to Schey's Neon because before Schey purchased the vehicle,
the Neon had left Chrysler's direct control. Cf. Malone v. Nissan Motor Corp. in U.S.A., 190
Wis.2d 436, 442, 526 N.W.2d 841, 843 (Ct.App.1994) (holding that an automobile manufacturer's
warranty does not cover defects that “the manufacturer did not design, engineer, manufacture,
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distribute, sell or advertise”). In sum, we conclude that previously-owned vehicles, such as Schey's
Neon, were not intended to be covered by the Lemon Law.


Judgment affirmed.


SNYDER, P.J. (Dissenting).
Because I agree with Schey that § 218.015, STATS., the “Lemon Law,” applies to motor vehicles
that have been established as “lemons” within the first year after the date of delivery to a *492
consumer and while still under the manufacturer's “new” car warranty, and that he has standing
as a Lemon Law motor vehicle consumer, I respectfully dissent. Schey challenged Chrysler
Corporation's summary judgment motion by establishing that he owns a 1995 Dodge Neon that
qualified as a lemon on June 28, 1996; that the first date of delivery to a motor vehicle consumer
was July 18, 1995; and that the Neon remained under a manufacturer's warranty. Undaunted by
Schey's challenge, my colleagues affirm the summary judgment dismissal of Schey's complaint
as a matter of law. They are wrong.


The majority opinion concludes that the Lemon Law is ambiguous because it does not differentiate
between “new” and “previously-owned” motor vehicles. It then decides that the first consumer
obtains a “new” motor vehicle while a subsequent **462  consumer can only obtain a “previously-
owned” or “used” motor vehicle. The majority resolves the ambiguity by reasoning that used motor
vehicles are not subject to Lemon Law protections. Under the existing Lemon Law definitions,
the majority analysis is unnecessary.


First, the 1995 Dodge Neon qualifies as a Lemon Law “motor vehicle.” The term “motor vehicle”
is defined for Schey's purposes as “any motor driven vehicle required to be registered under ch.
341 … which a consumer purchases or accepts transfer of in this state.” Section 218.015(1)(d),
STATS. 1  That definition *493  neither limits motor vehicle registration to the first purchaser
or transferee nor requires that the purchase or transfer of the motor vehicle be only from the
manufacturer or a franchised dealer. The term “new” is relevant only to the existence of the
manufacturer's warranty which is triggered by the delivery of a previously unregistered and untitled
motor vehicle. It is axiomatic that all motor vehicles, once delivered and registered under ch. 341,
STATS., are used motor vehicles.


1 My colleagues find support for their position in the fact that § 218.015(1)(d), STATS., was
amended to include demonstrator and executive vehicles in the “motor vehicle” definition.
Schey's Neon was neither a demonstrator nor an executive-driven motor vehicle, but if it had
been, the Lemon Law would still have protected Schey as a purchaser or transferee of a ch.
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341, STATS., registered motor vehicle during the first year of such registration and while
the vehicle was still under the manufacturer's warranty.


Second, Schey is a protected “consumer” under the Lemon Law definition, which reads:


“Consumer” means any of the following:


1. The purchaser of a new motor vehicle, if the motor vehicle was purchased from a motor
vehicle dealer for purposes other than resale.


2. A person to whom the motor vehicle is transferred for purposes other than resale, if the
transfer occurs before the expiration of an express warranty applicable to the motor vehicle.


3. A person who may enforce the warranty.


4. A person who leases a motor vehicle from a motor vehicle lessor under a written lease.


Section 218.015(1)(b), STATS. (emphasis added).


The Neon was first delivered to a lessee with standing as a Lemon Law consumer under §
218.015(1)(b) 4, STATS. When Schey purchased the Neon, he was not a transferee for resale, he
purchased it before the expiration of the manufacturer's warranty, and he was entitled to enforce the
manufacturer's warranty. Schey is a recognized Lemon Law motor vehicle consumer under subds.
(1)(b)2 and 3. The majority opinion wrongly limits the definition of *494  eligible consumer to
that in subd. (1)(b)1. By rewriting the definitions of “motor vehicle” and “consumer,” the majority
creates a loophole large enough to drive a § 218.015, STATS., nonconforming motor vehicle
through.


This court should reverse the partial summary judgment dismissal of Schey's Lemon Law claim
and remand the action to the trial court for further proceedings consistent with the existing law.


All Citations


228 Wis.2d 483, 597 N.W.2d 457


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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188 Cal.App.4th 1
Court of Appeal, Fifth District, California.


Brenton R. SMITH, Plaintiff and Appellant,
v.


SELMA COMMUNITY HOSPITAL, Defendant and Respondent.


No. F057802.
|


Sept. 1, 2010.
|


As Modified on Denial of Rehearing Sept. 27, 2010.
|


Review Denied Dec. 1, 2010.


Synopsis
Background: Physician filed petition for writ of mandate after hospital's governing board accepted
its medical executive committee's recommendation to terminate physician's staff membership and
hospital privileges based on termination of his privileges at two other hospitals. The Superior
Court, Fresno County, No. 05CECG02293, Mark Wood Snauffer, J., granted the petition, and
hospital appealed. The Court of Appeal affirmed, 164 Cal.App.4th 1478, 80 Cal.Rptr.3d 745.
Physician moved for attorney fees as prevailing party in peer review lawsuit. The Superior Court
denied the motion. Physician appealed.


Holdings: The Court of Appeal, Dawson, J., held that:


[1] award of attorney fees to a substantially prevailing party in a peer review lawsuit is not
discretionary;


[2] hospital's alleged animosity and desire to limit competition would satisfy “bad faith” standard
for attorney fee award; and


[3] question of whether hospital acted in bad faith in defending mandamus action could not be
determined as matter of law.


Reversed and remanded.
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West Headnotes (42)


[1] Health Actions and judicial review
In the statute authorizing attorney fee award for a substantially prevailing party in a
peer review lawsuit, the terms “frivolous,” “unreasonable,” and “without foundation” are
objective standards that might overlap. West's Ann.Cal.Bus. & Prof.Code § 809.9.


1 Case that cites this headnote


[2] Health Actions and judicial review
In the statute authorizing attorney fee award for a substantially prevailing party in a peer
review lawsuit, the term “bad faith” is a subjective standard concerned with a defendant's
motives for defending or litigating a lawsuit. West's Ann.Cal.Bus. & Prof.Code § 809.9.


5 Cases that cite this headnote


[3] Health Actions and judicial review
In determining whether a party's conduct was in “bad faith” under statute authorizing
attorney fee award for a substantially prevailing party in a peer review lawsuit, a
defendant's prelitigation conduct and postlitigation conduct are relevant evidence from
which inferences can be drawn regarding its motives in defending or litigating the
lawsuit, because a defendant's subjective state of mind is usually proven by circumstantial
evidence. West's Ann.Cal.Bus. & Prof.Code § 809.9.


1 Case that cites this headnote


[4] Evidence Notice not taken
In appeal from trial court's denial of attorney fees to physician after he successfully
challenged hospital's termination of his staff privileges, Court of Appeal would not take
judicial notice of decision of referee in a separate dispute over a physician's proposed sale
of clinics to hospital, because the statement of decision was not before the trial court when
it decided the attorney fees motion, was not dispositive of any issue decided in the present
appeal, and was not a final decision for purposes of claim or issue preclusion.


1 Case that cites this headnote
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[5] Administrative Law and Procedure Substantial evidence
Whether substantial evidence exists to support administrative decision is question of law.


[6] Health Suspension or termination of privileges;  discipline
In physician's appeal to hospital's judicial review committee, challenging medical
executive committee's recommendation to terminate physician's hospital privileges,
medical executive committee had the burden of persuading the judicial review committee
that its recommendation was reasonable and warranted. West's Ann.Cal.Bus. & Prof.Code
§ 809.3.


[7] Res Judicata Collateral estoppel and issue preclusion in general
In order for collateral estoppel to apply, issue sought to be precluded from relitigation must
be identical to that decided in former proceeding, issue must have been actually litigated
in former proceeding, issue must have been necessarily decided in former proceeding,
decision in former proceeding must be final and on merits, and party against whom
preclusion is sought must be same as, or in privity with, party to former proceeding.


2 Cases that cite this headnote


[8] Res Judicata Necessity of identity
The “identical issue” element of collateral estoppel requires that identical factual
allegations are at stake in the two proceedings, not that the ultimate issues or dispositions
are the same.


1 Case that cites this headnote


[9] Health Actions and judicial review
Hospital's judicial review committee's determination, that it was not persuaded by a
preponderance of the evidence that the proposal by hospital's medical executive committee
to terminate physician's privileges and membership was reasonable and warranted, did
not collaterally estop hospital from arguing that its conduct in defending or litigating a
mandamus proceeding in which physician challenged the termination of his privileges
was not unreasonable or without foundation for purposes of an award of attorney fees;
although the former issue was intertwined with the latter, they were not identical. West's
Ann.Cal.Bus. & Prof.Code §§ 809.3, 809.9.
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[10] Health Actions and judicial review
When the conditions contained in the statute authorizing attorney fee award for a
substantially prevailing party in a peer review lawsuit are shown, the prevailing party is
entitled to attorney fees; that is, the award of fees is not discretionary. West's Ann.Cal.Bus.
& Prof.Code §§ 19, 809.9.


[11] Health Actions and judicial review
Trial court's denial of attorney fees under the statute authorizing attorney fees for a
substantially prevailing party in a peer review lawsuit was not reviewed under the
deferential abuse of discretion standard; instead, Court of Appeal would subject questions
of law to an independent review and would review findings of fact under the substantial
evidence test, except where those findings could be made as a matter of law. West's
Ann.Cal.Bus. & Prof.Code § 809.9.


3 Cases that cite this headnote


[12] Health Actions and judicial review
In the statute authorizing attorney fee award for a substantially prevailing party in a peer
review lawsuit, the term “any suit” includes the “judicial review” under the administrative
mandamus statute mentioned in the statute governing judicial review of peer review
lawsuits. West's Ann.Cal.Bus. & Prof.Code §§ 809.8, 809.9; West's Ann.Cal.C.C.P. §
1094.5.


1 Case that cites this headnote


[13] Health Actions and judicial review
Hospital's decision to defend against physician's petition for writ of mandate challenging
the termination of his hospital privileges was included in the statutory phrase “conduct
in defending the suit,” under the statute authorizing attorney fee award for a substantially
prevailing party in a peer review lawsuit. West's Ann.Cal.Bus. & Prof.Code § 809.9.


[14] Health Actions and judicial review
Hospital's acts taken on specific issues and motions on physician's petition for writ of
mandate challenging the termination of his hospital privileges, as well as on postjudgment
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matters such as hospital's claim that it no longer had a medical staff to which physician
could return and its two unsuccessful writs of supersedeas filed with the Court of Appeal,
were “conduct in litigating the suit,” within meaning of statute authorizing attorney fee
award for a substantially prevailing party in a peer review lawsuit. West's Ann.Cal.Bus.
& Prof.Code § 809.9.


[15] Health Actions and judicial review
Under the statute authorizing attorney fee award for a substantially prevailing party
in a peer review lawsuit, the attorney fees incurred by physician in connection with
postjudgment matters on his successful petition for writ of mandate challenging the
termination of his hospital privileges, such as hospital's claim that it no longer had a
medical staff to which physician could return and its two unsuccessful writs of supersedeas
filed with the Court of Appeal, would be recoverable as part of any fees awarded. West's
Ann.Cal.Bus. & Prof.Code § 809.9.


1 Case that cites this headnote


[16] Health Actions and judicial review
Any attorney fees awarded to a plaintiff under the statute authorizing attorney fee award
for a substantially prevailing party in a peer review lawsuit must have been incurred by the
plaintiff in “the suit” referenced in the statute. West's Ann.Cal.Bus. & Prof.Code § 809.9.


[17] Health Actions and judicial review
Attorney fees incurred by physician before the filing of his mandamus action challenging
the termination of his hospital privileges, or in other matters, could not be recovered in
his motion in the mandamus action under the statute authorizing attorney fee award for a
substantially prevailing party in a peer review lawsuit. West's Ann.Cal.Bus. & Prof.Code
§ 809.9.


[18] Health Actions and judicial review
In the statute authorizing attorney fee award for a substantially prevailing party in a peer
review lawsuit, the statutory phrase “frivolous, unreasonable, without foundation, or in
bad faith” sets forth separate grounds for an award of attorney fees. West's Ann.Cal.Bus.
& Prof.Code § 809.9.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198H/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198Hk275/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&headnoteId=202290517001420220209100114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198H/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198Hk275/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198H/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198Hk275/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198H/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/198Hk275/View.html?docGuid=Ibc7ed8ddb67611dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Smith v. Selma Community Hospital, 188 Cal.App.4th 1 (2010)
115 Cal.Rptr.3d 416, 10 Cal. Daily Op. Serv. 11,603, 2010 Daily Journal D.A.R. 13,933


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


1 Case that cites this headnote


[19] Statutes Conjunctive and disjunctive words
When used in a statute, the word “or” indicates an intention to designate separate,
disjunctive categories.


6 Cases that cite this headnote


[20] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Dictionaries
In scrutinizing the words of a statute, courts generally give them their usual, ordinary
meaning, which in turn may be obtained by referring to a dictionary.


2 Cases that cite this headnote


[21] Health Actions and judicial review
A party that asserts a fact without direct or circumstantial evidence to support it has
engaged in conduct that is “without foundation” for purposes of the statute authorizing
attorney fee award for a substantially prevailing party in a peer review lawsuit. West's
Ann.Cal.Bus. & Prof.Code § 809.9.


[22] Health Actions and judicial review
A party that takes a legal position without supporting authority, either direct or indirect, has
engaged in conduct that is “without foundation,” within meaning of the statute authorizing
attorney fee award for a substantially prevailing party in a peer review lawsuit. West's
Ann.Cal.Bus. & Prof.Code § 809.9.


[23] Health Actions and judicial review
The question whether a party's conduct in litigating a suit was “without foundation” under
statute authorizing attorney fee award for a substantially prevailing party in a peer review
lawsuit is an issue that the courts must decide as a matter of law under an objective test,
and as such, the issue is subject to independent review on appeal. West's Ann.Cal.Bus. &
Prof.Code § 809.9.
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1 Case that cites this headnote


[24] Appeal and Error Negligence in general
Negligence Negligence as question of fact or law generally
Typically, the existence of negligence, or the failure to exercise reasonable care, is regarded
as a question of fact, and a finding of negligence is reviewed on appeal under the substantial
evidence standard.


[25] Costs, Fees, and Sanctions Meritless or Bad-Faith Litigation
Under the costs provision of California's Tort Claims Act, using the perspective of a
hypothetical reasonable attorney, courts decide whether reasonable cause exists by (1)
analyzing the facts known to the plaintiff when he or she filed or maintained the action and
(2) determining whether any reasonable attorney would have thought the claim tenable.
West's Ann.Cal.Gov.Code § 810 et seq.; West's Ann.Cal.C.C.P. § 1038(a).


2 Cases that cite this headnote


[26] Appeal and Error Costs and Fees
Costs, Fees, and Sanctions Reasonableness or Bad Faith
The any-reasonable-attorney standard under the costs provision of California's Tort Claims
Act is an objective standard that is applied as a matter of law, and as such, its application is
subject to independent review on appeal. West's Ann.Cal.Gov.Code § 810 et seq.; West's
Ann.Cal.C.C.P. § 1038(a).


1 Case that cites this headnote


[27] Health Actions and judicial review
In determining whether hospital's conduct in defending physician's mandamus action
challenging the termination of his hospital privileges was “unreasonable” under the statute
authorizing attorney fee award for a substantially prevailing party in a peer review lawsuit,
Court of Appeal would conduct an independent review and apply the any-reasonable-
attorney standard as a matter of law. West's Ann.Cal.Bus. & Prof.Code § 809.9.


[28] Health Actions and judicial review
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In determining whether hospital's conduct in defending physician's mandamus action
challenging the termination of his hospital privileges was “frivolous” under the statute
authorizing attorney fee award for a substantially prevailing party in a peer review lawsuit,
Court of Appeal would adopt the definition that a matter is “frivolous” if any reasonable
attorney would agree it is completely without merit in the sense that it lacks legal grounds,
lacks an evidentiary showing, or involves an unreasonable delay. West's Ann.Cal.Bus. &
Prof.Code § 809.9.


2 Cases that cite this headnote


[29] Health Actions and judicial review
A party's conduct can be attributed to improper motives and, thus, constitute bad faith for
purposes of the statute authorizing attorney fee award for a substantially prevailing party
in a peer review lawsuit, even if that party's conduct could otherwise be found acceptable
under the three objective criteria of the statute. West's Ann.Cal.Bus. & Prof.Code § 809.9.


1 Case that cites this headnote


[30] Health Actions and judicial review
Conduct is improperly motivated for purposes of a bad faith standard under the statute
authorizing attorney fee award for a substantially prevailing party in a peer review lawsuit,
if the conduct involves actual malice, ill will, or a purpose not related to the legitimate
functioning of the hospital and its staff. West's Ann.Cal.Bus. & Prof.Code § 809.9.


3 Cases that cite this headnote


[31] Health Actions and judicial review
Hospital's alleged personal animosity towards physician, its alleged intent to eliminate
or hinder physician as a competitor, and its alleged intent to inflict harm, cost, and
inconvenience on physician because of physician's failure to sell or donate his clinics
to hospital, would be improper purposes for hospital's conduct in defending physician's
mandamus action challenging the termination of his hospital privileges, within meaning of
the “bad faith” standard under the statute authorizing attorney fee award for a substantially
prevailing party in a peer review lawsuit. West's Ann.Cal.Bus. & Prof.Code § 809.9.


See 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, § 216; Cal. Jur. 3d, Healing
Arts and Institutions, § 55; Annot., Exclusion of, or discrimination against, physician or
surgeon by hospital (1995) 28 A.L.R.5th 107.
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[32] Health Actions and judicial review
Under the “bad faith” standard under the statute authorizing attorney fee award for a
substantially prevailing party in a peer review lawsuit, a substantially prevailing party will
be entitled to attorney fees and costs under the statute when the losing party's conduct
in defending or litigating the suit was taken because of an improper motive, even if the
conduct could be seen as reasonable or supported by an adequate evidentiary and legal
foundation. West's Ann.Cal.Bus. & Prof.Code § 809.9.


3 Cases that cite this headnote


[33] Health Actions and judicial review
Under statute authorizing attorney fee award for a substantially prevailing party in a peer
review lawsuit, the modifier “substantially” indicates that a party can be entitled to fees and
costs without prevailing on all of the points raised in the litigation. West's Ann.Cal.Bus.
& Prof.Code § 809.9.


[34] Health Actions and judicial review
Under the “bad faith” standard of the statute authorizing attorney fee award for a
substantially prevailing party in a peer review lawsuit, an inquiry into a party's state of
mind and motives is a subjective one that poses a question of fact. West's Ann.Cal.Bus.
& Prof.Code § 809.9.


3 Cases that cite this headnote


[35] Health Actions and judicial review
Evidence of hospital's prelitigation conduct was relevant to hospital's alleged bad faith
in defending physician's mandamus action challenging the termination of his hospital
privileges, under statute authorizing attorney fee award for a substantially prevailing party
in a peer review lawsuit, where the evidence included conflicts that existed between
physician and hospital before the litigation began, and hospital's alleged misconduct
toward physician. West's Ann.Cal.Bus. & Prof.Code § 809.9; West's Ann.Cal.Evid.Code
§ 210.


[36] Health Actions and judicial review
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The tendency-in-reason-to-prove standard of evidentiary relevance did not exclude
evidence of conduct by hospital that occurred after the litigation of the suit, in determining
hospital's alleged bad faith in defending physician's mandamus action challenging the
termination of his hospital privileges, under statute authorizing attorney fee award for a
substantially prevailing party in a peer review lawsuit; evidence of subsequent conduct
might support reasonable inferences regarding whether hospital defended the mandamus
proceeding because of ill will, a desire to lessen the competition from physician, or a desire
to punish physician for not selling his clinics on the terms proposed by hospital. West's
Ann.Cal.Bus. & Prof.Code § 809.9; West's Ann.Cal.Evid.Code § 210.


[37] Health Actions and judicial review
Hospital's peer review proceedings and two other hospitals' peer review decision formed an
adequate factual foundation for hospital's factual assertions that the other hospitals reached
decisions regarding hospital privileges that were unfavorable to physician, that hospital's
medical executive committee relied on those decisions in recommending termination
of physician's privileges, and that hospital's judicial review committee did not treat the
decisions of the other hospitals as conclusive, and thus such assertions were not “without
foundation” within meaning of statute authorizing attorney fee award for a substantially
prevailing party in a peer review lawsuit. West's Ann.Cal.Bus. & Prof.Code § 809.9.


1 Case that cites this headnote


[38] Health Actions and judicial review
Hospital's argument that its medical executive committee acted within its discretion in
revoking physician's hospital privileges solely based on two other hospitals' revocation of
his privileges, and thus that hospital's judicial review committee was required to uphold the
decision as “reasonable and warranted,” was not objectively “unreasonable” or “frivolous”
under statute authorizing attorney fee award to a substantially prevailing party in a peer
review lawsuit, and thus did not support attorney fee award for physician; hospital's bylaws
were ambiguous regarding the authority of the medical executive committee to rely solely
on performance at other institutions, and a reasonable attorney would have thought the
argument tenable at the time it was made. West's Ann.Cal.Bus. & Prof.Code §§ 809.3,
809.9.


[39] Health Actions and judicial review
Hospital's interpretation of its judicial review committee's decision, that committee
concluded that hospital's medical executive committee could never revoke a physician's
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hospital privileges based solely on the adverse findings of another hospital, was not
objectively “unreasonable” or “frivolous” under statute authorizing attorney fee award to
a substantially prevailing party in a peer review lawsuit, and thus did not support attorney
fee award for physician, since the decision was ambiguous and reasonably susceptible to
the interpretation advanced by hospital. West's Ann.Cal.Bus. & Prof.Code § 809.9.


[40] Health Actions and judicial review
Hospital's argument that its judicial review committee was required to treat factual
findings made by two other hospitals as conclusive in determining whether to revoke
physician's hospital privileges was not objectively “unreasonable” or “frivolous” under
statute authorizing attorney fee award to a substantially prevailing party in a peer review
lawsuit, and thus did not support attorney fee award for physician, since the advocated
result was consistent with language used in some cases. West's Ann.Cal.Bus. & Prof.Code
§ 809.9.


[41] Health Actions and judicial review
The question of whether hospital acted in bad faith in defending physician's mandamus
action challenging the termination of his hospital privileges could not be determined as
a matter of law, under statute authorizing attorney fee award to a substantially prevailing
party in a peer review lawsuit, even though hospital had made a settlement offer to rescind
the recommendation to terminate physician's hospital privileges in exchange for dismissal
of a lawsuit, and hospital later took the position that patient safety required termination
of physician's privileges, where no direct proof of hospital's subjective state of mind was
presented, and the determination of hospital's motives would depend upon inferences
drawn from circumstantial evidence. West's Ann.Cal.Bus. & Prof.Code § 809.9.


[42] Evidence Material from Same Case
In appeal from denial of physician's motion for an attorney fee award as the substantially
prevailing party in a peer review lawsuit, Court of Appeal would take judicial notice of the
entire appellate record in the prior appeal from the judgment granting a writ of mandate
restoring physician's hospital privileges. West's Ann.Cal.Bus. & Prof.Code § 809.9.


5 Cases that cite this headnote
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**422  Andrews & Hensleigh, Barbara Hensleigh and John J. Aumer, Los Angeles, for Plaintiff
and Appellant.


Manatt, Phelps & Phillips, Barry S. Landsberg, Doreen W. Shenfeld and Joanna S. McCallum,
Los Angeles, for Defendant and Respondent.


OPINION


DAWSON, J.


*6  The governing board of Selma Community Hospital (also SCH) terminated the hospital
privileges of Brenton R. Smith, M.D., and Smith filed a petition for writ of mandamus seeking
to have his hospital privileges reinstated. Smith prevailed in the writ proceeding and also won
when the hospital appealed. (Smith v. Selma Community Hospital (2008) 164 Cal.App.4th 1478,
80 Cal.Rptr.3d 745 [superior court's issuance of writ affirmed].) After the appeal, Smith filed a
motion for attorney fees pursuant to *7  Business and Professions Code section 809.9. 1  The trial
court denied the motion, and Smith appealed.


1 All further statutory references are to the Business and Professions Code unless otherwise
indicated.


Section 809.9 provides that the court shall award attorney fees “to a substantially prevailing party”
in a peer review lawsuit “if the other party's conduct in bringing, defending, or litigating the suit
was frivolous, unreasonable, without foundation, or in bad faith.” The parties disagree on (1) the
interpretation of section 809.9, (2) the proper application of the opinion in Mir v. Charter Suburban
Hospital (1994) 27 Cal.App.4th 1471, 33 Cal.Rptr.2d 243 (Mir ), (3) the evidence that is relevant
to the determination of bad faith, and (4) whether this court can determine as a matter of law that
the hospital's conduct meets one of the four grounds stated in section 809.9.


[1]  [2]  [3]  We conclude that (1) when the conditions contained in section 809.9 are shown,
the prevailing party is entitled to attorney fees—that is, the award of fees is not discretionary;
(2) the statutory phrase “frivolous, unreasonable, without foundation, or in bad faith” sets forth
separate **423  grounds for an award of attorney fees; (3) the terms “frivolous,” “unreasonable,”
and “without foundation” are objective standards that might overlap; (4) the term “bad faith” is
a subjective standard concerned with a defendant's motives for defending or litigating a lawsuit;
(5) because a defendant's subjective state of mind is usually proven by circumstantial evidence,
a defendant's prelitigation conduct and postlitigation conduct are relevant evidence from which
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inferences can be drawn regarding defendant's motives in defending or litigating a lawsuit; and
(6) this matter will be remanded so the legal standard for bad faith adopted in this opinion can be
applied to the evidence relevant to that determination.


BACKGROUND


A fundamental issue in this appeal is the motivation for the conduct of SCH and its affiliates
toward Smith. Because motive, which is one aspect of state of mind, usually is shown by
circumstantial evidence, we will describe in detail some of the evidence in the record regarding
Smith's relationship with SCH and its affiliates. 2


2 This description of evidence should not be read as setting forth all of the circumstantial
evidence from which a trier of fact could draw inferences regarding the state of mind or
motive of SCH and its affiliates.


Smith is a licensed physician with certified specialties in family practice and emergency room
medicine. He moved to Fresno County in 1983 and grew his practice until his corporation owned
12 clinics in the Central Valley. Smith's clinics compete with clinics owned by Adventist Health
System/West in the same area.


*8  In the 1980's, Smith became a member of the medical staffs of three hospitals, which are
now named Selma Community Hospital, Hanford Community Medical Center, and Central Valley
General Hospital.


Smith's conflicts with the parent and affiliates of SCH 3  appear to have begun in October 1999
when Smith planned to open a birthing center in Hanford, California that would have competed
directly with the Hanford hospitals. Around that time, Darwin Remboldt (who Smith believed was
the chief executive officer of Central Valley General Hospital and an attorney) summoned Smith
to a meeting at Remboldt's offices. At that meeting, according to Smith, Remboldt was blunt:


3 The parent company, Adventist Health System/West, owns many hospitals, including SCH,
Hanford Community Medical Center, and Central Valley General Hospital (collectively,
Adventist Health). For purposes of this opinion, we will refer to Hanford Community
Medical Center and Central Valley General Hospital, both of which are located in Hanford,
as the Hanford hospitals.
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“Mr. Remboldt informed me that he was not going to allow me to build the birthing center. Mr.
Remboldt said to me: ‘Either you become a physician in Kings Health [a Medical Group run by
one of (the Hanford) hospitals] or we are going to run you out of town.’ ” 4


4 The threat of “join us or suffer the consequences” is not new in the medical profession. (See,
e.g., Patrick v. Burget (1988) 486 U.S. 94, 108 S.Ct. 1658, 100 L.Ed.2d 83.)


Then, in mid–2000, a representative of the Hanford hospitals approached Smith with an offer
to purchase his practice, which Smith declined. After Smith declined the offer, SCH instituted
proceedings to terminate his hospital privileges, claiming Smith had an altercation with a nurse in
front of a patient and the patient's family in April 2000. Smith's attorney sent a private investigator
to interview the patient and her family, interviews which had not been conducted by SCH. Smith
**424  and his attorney submitted the witness statements to SCH and the hospital withdrew the
claim and agreed to purge Smith's credential/privilege file of all documents related to the matter.


In late 2001, Remboldt approached Smith again about purchasing his practice. By March 2002,
Smith and Central Valley General Hospital had entered into a letter of intent for the hospital's
purchase of Smith's practice and clinics for $8 million. Among other things, the letter of intent
provided that Smith would be paid for managing the clinics and consulting with the Hanford
hospitals after the purchase and that he could not compete with them.


During the due diligence period specified in the letter of intent, Central Valley General Hospital
became concerned with alleged billing irregularities at Smith's clinics. About this time (late March
2002), a subcommittee of the medical executive committee of the Hanford hospitals convened and
was *9  charged with investigating a series of complaints against Smith. The complaints included
allegations of unprofessional conduct, disruptive behavior, abuse of staff, falsification of medical
records, and substandard patient care. Smith contends these charges were pursued to gain leverage
in the purchase of his clinics and thereby eliminate him as a competitor. 5


5 In Smith's view, Adventist Health pursued a course of action designed to eliminate him as
a competitor. Adventist Health started by telling him to join their medical group or be run
out of town. Next, it offered to buy him out. When that offer was rejected, it attempted to
revoke his privileges at SCH. When that attempt failed, it reverted to the plan of buying out
his practice.


On May 31, 2002, Smith met with representatives of Adventist Health about the sale. They
demanded changes in the terms of purchase to make them significantly more favorable to Central
Valley General Hospital, including the elimination of payments to Smith for management and
consulting services and prohibiting Smith from practicing medicine in Fresno and Kings Counties.
Smith rejected the offer.
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Immediately after the meeting, Adventist Health terminated contracts with Smith for the provision
of emergency room and clinic services, which represented over $1 million in revenue to his
practice, and a management agreement. Adventist Health also accused Smith of systematic billing
fraud.


Also near the time of the meeting, Adventist Health sent Smith a letter accusing him of using foul
language in speaking to a nurse in front of a patient. As he did in response to SCH's accusation in
mid–2000, Smith hired an investigator who interviewed the patient who stated the alleged incident
never happened. As with the mid–2000 accusation, the hospital had not interviewed the patient
about the alleged incident.


On June 26, 2002, Smith attended a meeting with representatives of Adventist Health and its
lawyers. They offered to purchase Smith's practice on the same terms presented to Smith about a
month earlier and told him the terms were not negotiable. Again, Smith rejected the offer.


On July 2, 2002, before the discussions concerning the sale of Smith's clinics were terminated, 6


the Hanford hospitals orally informed Smith that his privileges had **425  been suspended and
he had been granted temporary privileges until July 9, 2002.


6 The discussions were heated. For instance, according to Smith, Adventist Health told him
that it would see him in a federal penitentiary within six months. (Smith v. Adventist Health
System/West (2010) 182 Cal.App.4th 729, 734, 106 Cal.Rptr.3d 318.)


On Friday, July 5, 2002, according to Smith, he met with Remboldt about the sale of Smith's
clinics. Remboldt mentioned Smith's retirement, his *10  financial security, recognition of Smith's
contributions to the community, the placement of a plaque to Smith in the nursery of a planned
new birthing hospital, job security for Smith's employees, and the continued operation of the
clinics he started. Remboldt also told Smith that Adventist Health had set aside $5 to 7 million
to complete the acquisition of his practice. Remboldt told Smith they needed to wrap up the sale
and emphasized the need for Smith to call Adventist Health's representative before the close of
business on July 8, 2002, which was the day before the decision was to be made about extending
Smith's privileges. Remboldt told Smith the offer to acquire his practice essentially was a take it
or leave it, nonnegotiable offer that would expire on Monday, July 8, 2002.


Smith left the meeting with the belief that the purpose of the meeting had been to force him to sell
his practice on the terms offered or face the loss of his privileges. Smith did not intend to sell on
those terms and, fearing the loss of his privileges and practice, he instructed his attorney to seek
a temporary restraining order.
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On July 8, 2002, Smith filed in Kings County a verified complaint for preliminary and permanent
injunctive relief that requested the Hanford hospitals be enjoined from terminating or suspending
his privileges unless they first afforded him fair procedure rights in accordance with section 809
et seq.


On July 9, 2002, the parties stipulated in open court that, in lieu of obtaining a ruling from
the superior court on the merits of the temporary restraining order requested by Smith, the
superior court would enter the following order: “The [Hanford] hospital[s] will do nothing to
revoke, suspend or modify Dr. Smith's staff privileges prior to September 30, 2002, unless such
modification, revocation or suspension is in full compliance with ... Section 809, et seq.”


After the court hearing, Smith received a letter from the Hanford hospitals questioning the medical
care he provided to a patient who had been discharged in January 2000, approximately two and
a half years earlier.


[4]  Two days after the stipulation was entered, Central Valley General Hospital sued Smith over
the sale of the clinics and sought the return of $250,000 delivered to Smith when the letter of intent
was executed. 7  (See Central Valley General Hospital **426  v. Smith, supra, 162 Cal.App.4th
at p. 510, 75 Cal.Rptr.3d 771.)


7 Smith cross-complained against Central Valley General Hospital, alleging unfair business
practices and seeking an injunction to ensure the return and confidentiality of patient records.
The lawsuit was decided by a referee who determined that (1) neither side had proven its
claims and (2) an injunction should be issued directing Central Valley General Hospital and
its affiliates to return confidential materials to Smith. In Central Valley General Hospital v.
Smith (2008) 162 Cal.App.4th 501, 75 Cal.Rptr.3d 771, this court remanded the lawsuit to
the superior court for further proceedings. Those proceedings on remand were delayed by the
death of the first referee. Recently, however, a subsequent referee issued a “Final Statement
of Decision Following Appeal and Remand” dated June 24, 2010.
SCH has requested this court to take judicial notice of the decision, which it characterizes
as containing findings of multiple and knowing instances of Smith's double billing to the
federal and state governments. The request for judicial notice is denied because the statement
of decision (1) was not before the trial court when it decided the attorney fees motion, (2) is
not dispositive of any issue decided in this appeal, and (3) is not a final decision for purposes
of claim or issue preclusion.


*11  Later in July 2002, Smith attempted to learn the reasons for the allegations regarding his care
of the patient discharged in January 2000. His efforts led to a July 30, 2002, telephone conversation
between his lawyer and a lawyer representing the medical staff. The declaration of Smith's attorney
described the telephone conversation as including a threat:
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“Ms. van Hall said to me: ‘Dr. Smith should be careful what he asks for in requesting to know
the basis of the charges against him.’ She said when the [medical executive] committee makes
charges those charges will be reportable to the National Practitioner Data Bank even if Dr. Smith
thereafter sells his practice and later withdraws his application for reappointment. Ms. van Hall
told me that if Dr. Smith sells his practice before the [medical executive] committee provides
Dr. Smith with the charges that the charges will not be reportable. It was my impression that
the phone call from Ms. van Hall was for the purpose of threatening Dr. Smith that if he did not
sell his practice to [Adventist Health], they were going to ruin him by taking away his hospital
privileges.”


The next day, Smith's attorney had a telephone conference with attorneys and consultants
representing Adventist Health. Again, Smith's attorney was informed about the timing of the notice
of charges and the related reporting obligation. In addition, Ms. van Hall stated: “If [Smith] waits
to sell his practice until after the Ad Hoc committee provides [him] with notice of the charges
against him, by law, the hospitals would be obligated to report the proposed disciplinary action to
the Medical Board of California.”


The referenced ad hoc committee was appointed by the medical executive committee of the
consolidated medical staffs of the Hanford hospitals for the purpose of continuing the investigation
of Smith. 8  A letter dated August 19, 2002, advised Smith that the ad hoc committee had identified
a number of concerns, that he could submit a written response and appear for a personal interview,
and that he should submit a written plan of correction to address the problems and deficiencies
noted in an enclosure.


8 Smith notes that the letter of intent for the sale of his clinics was signed on behalf of Central
Valley General Hospital by Roger Rieger, who is not a physician, and that Rieger became a
member of the ad hoc committee convened to evaluate his medical care.


Smith sought a temporary restraining order to prevent the Hanford hospitals from limiting or
restricting his privileges based on the grounds identified *12  in the August 19, 2002, letter. On
September 10, 2002, the superior court filed an order denying Smith's application for temporary
restraining order. The superior court stated it would not enjoin the peer review process and that
there were other remedies for the concerns raised by Smith about the process. Despite its denial
of Smith's application, the superior court characterized as “troubling” Central Valley General
Hospital's “using the possibility of loss of hospital privileges as a bargaining chip in its efforts to
secure favorable terms for the purchase of the licentiate's practice....”


Also on September 10, 2002, the medical executive committee of the Hanford hospitals voted
to summarily suspend Smith's privileges. The incidents relied upon for **427  the summary
suspension occurred in August 2002 and involved six patient charts.
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Smith notified SCH once he learned of his summary suspension at the Hanford hospitals. On
September 12, 2002, Stanley Louie, D.O., the chief of staff of SCH, wrote to both Smith and the
chief of staff at the Hanford hospitals to request written information explaining the reasons for
the suspension.


Smith responded by letter and included the written opinions of two doctors who had reviewed
the six patient charts. The Hanford hospitals did not respond to SCH's request. Based on the
information provided and Smith's practice at SCH, Dr. Louie did not believe that Smith posed an
imminent danger to patients at SCH and did not feel the need to investigate or take other action at
that point. As a result, SCH took no action to limit Smith's privileges at SCH, and Smith moved
all of his hospital cases to SCH, delivering about 40 babies a month.


In October 2002, the medical executive committee of the Hanford hospitals reviewed the report
of the investigation of Smith and voted to continue his summary suspension and to deny his
reappointment. The matter then went before the judicial review committee of the Hanford
hospitals. Its formal hearing took place over 10 sessions beginning on April 30, 2003, and ending
September 28, 2003.


In May 2003, while the judicial review committee proceeding was pending at the Hanford
hospitals, Smith applied for reappointment to the medical staff at SCH because his two-year
appointment was scheduled to expire.


Dr. Louie testified that, in accordance with its bylaws, SCH conducted a review when it evaluated
Smith's application. 9  The June 12, 2003, minutes of *13  SCH's medical executive committee
included its recommendation that the credentials committee evaluate Smith's application without
information from the Hanford hospitals. As a result, the credentials committee recommended the
reappointment of Smith based only on his activity and outcomes at SCH and left open a review of
his privileges upon receipt of additional information.


9 This testimony was given at the SCH judicial review committee hearing on February 15,
2005.


In July 2003, notwithstanding his summary suspension by the Hanford hospitals, SCH notified
Smith that the governing board of SCH “ratified the approval of your re-appointment to the Active
Medical Staff for the next two year period, ending June 25, 2005.”


Meanwhile, the judicial review committee of the Hanford hospitals completed its proceedings. In
November 2003, it issued its decision and report on the charges of Smith's substandard patient
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care, abusive behavior towards patients and staff, and falsification of records, from January 1,
2000, to August 19, 2002.


The decision and report listed 23 of the 34 instances of alleged substandard care as proven, eight
as proven in part, two as not proven and one as proven, but of minimal importance. Seven out of
26 charges of abusive behavior were listed as not proven. Five charges of falsification of records
were listed as proven, two were listed as not proven, two were listed as proven with extenuating
circumstances, and one was listed as proven but not serious. 10


10 The matters reviewed by the judicial review committee also were considered by the Medical
Board of California, which issued a decision in 2008. The Medical Board of California ruled
in favor of Smith, and some of its conclusions are quoted in Smith v. Adventist Health System/
West, supra, 182 Cal.App.4th at page 737, 106 Cal.Rptr.3d 318.


**428  Based on these findings, the judicial review committee of the Hanford hospitals found
that the summary suspension of Smith and the recommendation that he not be reappointed were
reasonable and warranted.


In November 2003, Smith provided SCH with a copy of the decision of the judicial review
committee of the Hanford hospitals.


In December 2003, Smith notified SCH that he was going to take a 90–day leave of absence from
the medical staff of SCH, starting January 1, 2004. Smith took the leave of absence to help with
the lawsuit concerning Central Valley General Hospital's failed attempt to purchase his practice. 11


11 The 18–day trial in that lawsuit began in October 2003 and ended in February 2004. (Central
Valley General Hospital v. Smith, supra, 162 Cal.App.4th at p. 510, 75 Cal.Rptr.3d 771.)


Also in December 2003, Smith appealed the decision of the judicial review committee to the appeal
board of the Hanford hospitals. Smith's ground for *14  appeal was substantial noncompliance
with the procedures required by statute and by the bylaws of the medical staff of the Hanford
hospitals. Among other things, Smith asserted that an unbiased panel had not presided over the
hearing and that he had not been given an opportunity to present all relevant evidence of the matters
charged.


On January 27, 2004, the governing board of Hanford Community Medical Center affirmed the
decision of the consolidated judicial review committee of the Hanford hospitals. On February 6,
2004, the governing board of Central Valley General Hospital affirmed the same decision. The
written decisions of the governing boards were the final peer review decisions of the Hanford
hospitals, and both stated they became effective January 28, 2004.
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In February 2004, Smith requested reinstatement to SCH's medical staff with his prior privileges.
SCH requested and received from Smith a copy of the governing boards' final decisions in the
Hanford peer review proceeding. Smith also provided SCH with a copy of a letter from his
attorney stating that, within the next month, she anticipated filing a petition for writ of mandamus
challenging the final administrative decision of the Hanford hospitals' peer review proceeding. 12


12 The petition for writ of mandamus was filed and remained pending until Smith requested its
dismissal in January 2008. (Smith v. Selma Community Hospital, supra, 164 Cal.App.4th at
p. 1520, 80 Cal.Rptr.3d 745.)


On March 15, 2004, Smith met with Darrick Wells, M.D., who had replaced Dr. Louie as chief
of staff at SCH. Dr. Wells told Smith that his privileges would be summarily suspended if he
did not resign his membership or request an additional leave of nine months. After that meeting,
Smith sent Dr. Wells a confirming letter, which stated: “You noted that both you and the MEC
[medical executive committee] had received legal advice from both MEC attorney(s) and Hospital
attorney(s); that the MEC ‘had to’ act on the ‘final’ decision from Hanford and take action.”


The letter is consistent with Dr. Winkelman's testimony before SCH's judicial review committee
regarding his conversation with Dr. Wells concerning Smith's privileges:


“I was told, very clearly, that hospital counsel or MEC counsel or both, that
is **429  the counsel that they—that the MEC was getting advice from, had
advised the MEC and Dr. Wells that they were obligated to either suspend Dr.
Smith's privileges or in some other manner prevent him from practicing here,
because of the liability associated with having him continue to practice, due
to the action taken at Central Valley General Hospital. And this followed the
discussion of the fact that Dr. Wells was not aware of any adverse events at
Selma District Hospital that was calling his privileges into question.”


*15  Smith did not resign or request another leave of absence. Consequently, on March 23, 2004,
SCH's medical executive committee notified Smith that it had voted to summarily suspend his
privileges effective March 27, 2004. Smith sued, challenging the suspension. On April 29, 2004, he
obtained a temporary restraining order enjoining SCH from taking any action to suspend, restrict
or otherwise impede Smith's staff membership or privileges at SCH.


On May 5, 2004, SCH's medical executive committee met with a representative of SCH's
governing board, SCH's director of administration, and Richard Rawson, the president of SCH,
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who also was president of the Hanford hospitals. The medical executive committee discussed
(1) the temporary restraining order, (2) the trial court's view that the information presented
was insufficient to demonstrate Smith was a potential threat to patient and staff, and (3) the
summons regarding Smith's suit against the hospital for interference with his right to pursue
a lawful occupation, intentional interference with prospective business advantage, and unfair
competition. SCH's medical executive committee approved making an offer, contingent upon
Smith's dismissing with prejudice his lawsuit against SCH in its entirety, to (1) rescind Smith's
summary suspension; (2) rescind the recommendation to terminate his medical staff membership
and clinical privileges; (3) not use the findings in the Hanford hospitals proceedings as the basis
for either future corrective action or denial of reappointment to SCH; (4) base future corrective
action against Smith on events occurring after May 5, 2004; and (5) submit corrected reports to
the California Medical Board and the National Practitioner Data Bank. Smith did not accept the
offer, which he characterizes as a blatant attempt to trade hospital privileges for dismissal of his
lawsuit—that is, the use of peer review proceedings as a cudgel to force him to dismiss the suit.


On June 4, 2004, SCH's medical executive committee voted to rescind the summary suspension,
which was no longer in operation because of the temporary restraining order, and continue with
the recommendation to terminate Smith's medical staff membership and clinical privileges. The
written notice of charges that SCH's medical executive committee provided to Smith stated that
“the MEC determined that your conduct, as finally determined after extensive hearings at the
Hanford hospitals, was reasonably likely to be (1) detrimental to patient safety and to the delivering
of quality patient care within the hospital, (2) unethical, (3) contrary to the Medical Staff Bylaws
and rules and regulations, and (4) below applicable professional standards.” 13


13 Smith argues that SCH's settlement offer and subsequent decision to pursue termination of his
privileges reveal its motives. He contends that the only reasonable inference to be drawn from
SCH's willingness to continue his privileges if he dismissed his lawsuit and its subsequent
decision to terminate his privileges is that SCH was not acting “exclusively in the interest of
maintaining and enhancing quality patient care.” (§ 809.05, subd. (d).)


**430  *16  The written notice also advised Smith of SCH's selection of individuals to serve
as SCH's judicial review committee. Smith objected to the four individuals on the ground they
had significant economic ties to SCH. The hearing officer, retired Judge Frederic A. Jacobus,
subsequently sustained the objections and struck the entire panel. A new judicial review committee
was formed with physicians who were associated with the Fresno–Madera Medical Society and
were not members of SCH's medical staff.


The judicial review committee held hearings in February and March 2005 in which each side called
witnesses. For example, Dr. Wells testified at the hearing that over the prior year or 11 months he
had been reviewing every one of Smith's charts and admissions to SCH and “[t]here has been no
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fallout of medical care of those charts to this point.” Dr. Wells also testified that he relied on the
final decision of the Hanford hospitals, that he would not dispute the findings, and that he was not
concerned about the fairness of the proceeding at the Hanford hospitals.


On March 31, 2005, the judicial review committee issued a written decision in Smith's favor. It
specifically found that the medical executive committee had not proven by a preponderance of
the evidence that its recommendation was reasonable and warranted. Consequently, the judicial
review committee rejected the action proposed by SCH's medical executive committee.


The written decision of the judicial review committee discussed the relationship between SCH and
the Hanford hospitals, the close relationship between the two Hanford hospitals that terminated
Smith's privileges, the failure of the proposed transaction between Smith and one of the
Hanford hospitals for the sale of his practice and 12 clinics, the charges and results of the peer
review proceedings at the Hanford hospitals, and SCH's medical executive committee's offer to
compromise SCH's peer review proceeding against Smith.


The judicial review committee observed that Smith was reappointed to SCH's medical staff in
June 2003 (after his suspension by the Hanford hospitals) and that the retrospective peer review of
his work at SCH “apparently did not identify his clinical practices as an ‘outlier.’ ” The judicial
review committee noted that the interval examined by SCH before reappointing Smith was the
interval when the events occurred that were the basis for the findings of the Hanford hospitals.
As to matters occurring after Smith was reappointed to SCH's medical staff in 2003, no outlying
outcomes from Smith's practice at SCH were identified in the testimony presented to the judicial
review committee.


*17  The judicial review committee's decision included an explanation of its conclusion to reject
the recommendation of the medical executive committee:


“We do not believe SCH Medial [sic ] Staff through its MEC and attorney has
produced evidence to convince us that the action of Selma Adventist Hospital
MEC is reasonable or warranted. We believe that SCH must do their own
investigation of Dr. Smith, and follow accepted guidelines such as those outlined
in the model Medical Staff By–Laws as presented by ... Jack Rótenberg, MD,
and California Medical Association. The information from the Hanford hospitals
may be used as a part of a reason to monitor Dr. Smith by accepted peer review
mechanisms such as case monitoring, proctoring at surgery and a more intensive
review of patients admitted to SCH. After doing their own investigation of
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Dr. Smith's performance at SCH, then the experiences at the **431  Hanford
hospitals may be used as additional evidence of his need to be dismissed.”


In April 2005, SCH's medical executive committee appealed the decision of the judicial review
committee to the governing board of SCH. The governing board exercised its authority under its
bylaws to appoint a committee composed of three members of the governing board to sit as the
appeal board.


The appeal board issued a written document that included its conclusions that (1) the judicial
review committee's noncompliance with the procedures required by the bylaws was prejudicial
and (2) the judicial review committee's decision was not supported by substantial evidence.
Based on these conclusions, the appeal board ultimately recommended “that the Governing Board
of Selma Community Hospital reverse the [judicial review committee] and affirm the MEC's
recommendation to terminate Dr. Smith's Medical Staff membership and clinical privileges....”


SCH's governing board agreed with the recommendation and adopted a resolution, effective
July 7, 2005, implementing the medical executive committee's recommendation to terminate
the membership and privileges of Smith. On July 25, 2005, Smith filed the petition for writ of
mandamus that started the lawsuit involved in this appeal.


In June 2006, the superior court filed a judgment granting a peremptory writ of mandamus. The
writ directed SCH to set aside the decision of the appeal board of July 7, 2005, and reinstate
the decision of the judicial review committee. (Smith v. Selma Community Hospital, supra, 164
Cal.App.4th at p. 1499, 80 Cal.Rptr.3d 745.)


On July 12, 2006, SCH filed an appeal. Five days later, it filed a return in the superior court stating it
could not comply with the writ because there was *18  no SCH medical staff to which Smith could
return. This statement was based on Adventist Health's reorganization of its hospital subsidiaries
and their medical staffs, which had occurred the preceding fall. (Smith v. Adventist Health System/
West, supra, 182 Cal.App.4th at p. 732, 106 Cal.Rptr.3d 318.) After that reorganization, the medical
staff of the Hanford hospitals and SCH was a single entity. 14  (Ibid.)


14 SCH did not raise the nonexistence of the SCH medical staff prior to the entry of judgment
and this failure became the subject of controversy. The trial court's December 5, 2006, order
stated: “There also appears to be a question regarding whether respondent [SCH] failed to
provide this information [about the reorganization and its ability to comply with the writ of
mandamus] to petitioner [Smith] and the court and continued to defend itself, so that [Smith]
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would continue to expend his resources and waste his time obtaining a meaningless victory.”
The court's order did not resolve that question.


Within a day or two of filing its return, SCH filed a petition for a writ of supersedeas and a
request for an immediate stay with this court. The petition misinterpreted the trial court's decision
by asserting it held “that California hospitals may never base termination decisions solely on a
physician's substandard medical care and/or inappropriate behavior at another facility, no matter
how egregious.” 15  In August **432  2006, this court denied the petition for a writ, stating that
(1) a party seeking a writ must convincingly show that substantial questions will be raised on
appeal and must demonstrate it would suffer irreparable harm outweighing the harm that would
be suffered by the other party and (2) SCH had failed to carry its burden.


15 SCH's interpretation was wrong because it viewed the case as establishing a broad principle
instead of a determination specific to the facts presented by Smith's case. Subsequently,
we affirmed the trial court, explicitly rejected the broad principle described by SCH, and
stated: “[W]e only uphold the judicial review committee's finding that, in the circumstances
of this case, the results of peer review proceedings at the other hospitals were not enough [to
terminate Smith's privileges and staff membership].” (Smith v. Selma Community Hospital,
supra, 164 Cal.App.4th at p. 1482, 80 Cal.Rptr.3d 745, italics added.) Our decision to reverse
the governing board and uphold the peer review body's findings of fact was consistent with
the Legislature's policy statement that “[i]n all peer review matters, the governing body
shall give great weight to the actions of peer review bodies ....” (§ 809.05, subd. (a); see
Mileikowsky v. West Hills Hospital & Medical Center (2009) 45 Cal.4th 1259, 1275, 91
Cal.Rptr.3d 516, 203 P.3d 1113.)


In mid-August 2006, frustrated by SCH's failure to comply with the writ of mandate issued by the
trial court, Smith sought to regain his privileges at SCH by filing a motion for issuance of an order
to show cause regarding contempt. The trial court held two hearings on the motion.


The controversies raised in the hearings included a dispute over the inferences that should be
drawn from this court's denial of SCH's petition for a writ of supersedeas. SCH argued that the
fact Smith was not exercising privileges was the basis for this court's finding of no imminent harm
to it *19  and, therefore, the trial court should not reinstate Smith because that would upset the
balance struck by this court. The trial court correctly rejected SCH's characterization of this court's
order denying the writ.


Besides matters raised at the two hearings, other controversies arose. A week after the second
hearing, SCH filed a declaration to support its position that Smith should not be reinstated pursuant
to the writ of mandate. The declaration referenced an accusation filed against Smith by the
California Medical Board in August 2005 and a criminal investigation conducted by the Attorney
General's Office. SCH asked the court to delay ruling until after the Attorney General's Office had
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decided whether to file criminal charges, which SCH represented would occur in late November
or the first week of December 2006. 16


16 No criminal charges were filed against Smith. (See Smith v. Adventist Health System/West,
supra, 182 Cal.App.4th at pp. 734, 737, 106 Cal.Rptr.3d 318.) In 2008, the California
Medical Board issued a decision exonerating Smith. The Board had considered the most
serious of the charges made against Smith by the Hanford hospitals in connection with their
termination of his hospital privileges.


On December 5, 2006, the trial court issued an order that (1) found no contempt, (2) ordered the
reinstatement of the judicial review committee's decision as required by the court's June 15, 2006,
writ, (3) directed that Smith submit an application for consolidated medical staff privileges, and (4)
ordered that Smith “shall be permitted to practice on the Consolidated Medical Staff at ... Selma
Community Hospital for a period of one (1) year following the submission of his application, and
then must reapply for privileges, as would any other physician practicing there.”


SCH reacted to this order by filing a second petition for writ of supersedeas and a request for an
immediate stay. Four days later, on December 19, 2006, this court denied the petition. As a result,
Smith resumed practicing at SCH on December 21, 2006. He points out that his reinstatement had
been delayed for almost six months.


**433  In July 2008, this court affirmed the trial court's decision to issue the writ of mandamus,
stating:


“The governing board's decision includes several errors of law. It misinterpreted the decision of
the judicial review committee, misapplied the collateral estoppel or the exhaustion of remedies
doctrine, erroneously decided certain evidence was irrelevant, and misapplied the substantial
evidence test.” (Smith v. Selma Community Hospital, supra, 164 Cal.App.4th at p. 1519, 80
Cal.Rptr.3d 745.)


*20  PROCEEDINGS


In December 2008, Smith filed a motion seeking attorney fees in the amount of $117,837.50.


The motion for attorney fees was heard and taken under advisement on February 4, 2009. On April
10, 2009, the trial court issued its order stating the following:


“[Smith's] Motion for Attorney's Fees in the amount of $117,837.50 is denied, pursuant to the
court's holding in Mir[, supra,] 27 Cal.App.4th 1471 [33 Cal.Rptr.2d 243] as the hospital's
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position was not frivolous, unreasonable, without foundation, or in bad faith pursuant to ...
section 809.9.” (Underscoring in original.)


In May 2009, Smith filed a timely notice of appeal from the order denying his motion for attorney
fees.


DISCUSSION


The parties dispute how section 809.9 should be interpreted and applied in this case. Part of
this dispute concerns the role that the majority opinion in Mir, supra, 27 Cal.App.4th 1471, 33
Cal.Rptr.2d 243 should play in the analysis of these questions. We begin our discussion by setting
forth the text of section 809.9 and the rules of statutory construction.


I. Statutory Text and Rules of Construction


A. Statutory Text
Section 809.9 provides:


“In any suit brought to challenge an action taken or a restriction imposed which is required to
be reported pursuant to Section 805, the court shall, at the conclusion of the action, award to
a substantially prevailing party the cost of the suit, including a reasonable attorney's fee, if the
other party's conduct in bringing, defending, or litigating the suit was frivolous, unreasonable,
without foundation, or in bad faith.... For the purpose of this section, a plaintiff shall not
be considered to have substantially prevailed when the plaintiff does not obtain an award of
damages or permanent injunctive or declaratory relief.” (Italics added.)


B. Rules of Statutory Construction
Issues of statutory construction are questions of law subject to independent review by the appellate
court. (Coburn v. Sievert (2005) 133 Cal.App.4th 1483, 1492, 35 Cal.Rptr.3d 596.) The general
principles of statutory construction that guide our independent review have been set forth by this
court *21  in a number of opinions. (E.g., id. at pp. 1494–1496, 35 Cal.Rptr.3d 596; People v.
Haynie (2004) 116 Cal.App.4th 1224, 1228–1229, 11 Cal.Rptr.3d 163; California Teachers' Assn.
v. Governing Bd. of Hilmar Unified School Dist. (2002) 95 Cal.App.4th 183, 191, 115 Cal.Rptr.2d
323.) Those principles are summarized here.


A reviewing court's “fundamental task in construing a statute is to ascertain the intent of the
lawmakers so as to effectuate the purpose of the statute. [Citation.]” **434  (Day v. City of Fontana
(2001) 25 Cal.4th 268, 272, 105 Cal.Rptr.2d 457, 19 P.3d 1196.) This task begins by scrutinizing
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the actual words of the statute, giving them their usual, ordinary meaning. (Garcia v. McCutchen
(1997) 16 Cal.4th 469, 476, 66 Cal.Rptr.2d 319, 940 P.2d 906.)


1. Unambiguous Statutory Language


When statutory language is clear and unambiguous—that is, has only one reasonable construction
—courts usually adopt the literal meaning of that language. (Hughes v. Board of Architectural
Examiners (1998) 17 Cal.4th 763, 775, 72 Cal.Rptr.2d 624, 952 P.2d 641; Lungren v. Deukmejian
(1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299.) An exception to this general
rule exists for situations where a literal construction would frustrate the purpose of the statute
or produce absurd consequences. (Coburn v. Sievert, supra, 133 Cal.App.4th at p. 1495, 35
Cal.Rptr.3d 596.)


2. Ambiguous Statutory Language


When statutory language is ambiguous, courts must “ ‘ “select the construction that comports
most closely with the apparent intent of the Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and avoid an interpretation that would lead to absurd
consequences.” [Citation.]’ ” (Day v. City of Fontana, supra, 25 Cal.4th at p. 272, 105 Cal.Rptr.2d
457, 19 P.3d 1196.)


Courts determine the apparent intent of the Legislature by reading the ambiguous language in light
of the statutory scheme rather than reading it in isolation. 17  (Lungren v. Deukmejian, supra, 45
Cal.3d at p. 735, 248 Cal.Rptr. 115, 755 P.2d 299.) In other words, the ambiguous language must
be construed in context, and provisions relating to the same subject matter must be harmonized to
the extent possible. (Ibid.) In addition, courts may determine the apparent intent of the Legislature
by evaluating the ostensible objects to be achieved by the statute and examining the statute's
legislative history. (Day v. City of Fontana, supra, 25 Cal.4th at p. 272, 105 Cal.Rptr.2d 457, 19
P.3d 1196.)


17 In this case, the statutory scheme includes the Legislature's findings and declarations set
forth in section 809 and its policy statement set forth in section 809.05.


*22  In the present case, the parties have not requested that we examine any legislative history
concerning section 809.9. 18
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18 Courts and practitioners comparing this opinion to Mir, supra, 27 Cal.App.4th 1471, 33
Cal.Rptr.2d 243, a case where legislative history was presented to the court, should be aware
of this difference.


II. Role of Mir as Precedent


A. Summary of Mir
In Mir, supra, 27 Cal.App.4th 1471, 33 Cal.Rptr.2d 243, a hospital's peer review proceeding
resulted in disciplinary action against the physician. (Id. at p. 1476, 33 Cal.Rptr.2d 243.) The
physician filed a petition for mandamus relief, seeking to vacate the disciplinary decision. (Ibid.)
The trial court granted the writ, determining that there was no substantial evidence to support the
disciplinary decision of the hospital. (Id. at pp. 1476–1477, 33 Cal.Rptr.2d 243.) Also applying
the substantial evidence test, the appellate court affirmed the decision of the trial court. (Id. at p.
1477, 33 Cal.Rptr.2d 243.)


After the appeal of the mandamus proceeding was resolved, the physician filed a motion for
attorney fees under section 809.9. (Mir, supra, 27 Cal.App.4th at p. 1477, 33 Cal.Rptr.2d 243.) The
trial court granted the motion, concluding that the hospital had opposed mandamus unreasonably
**435  and without foundation. (Ibid.) The hospital appealed. (Ibid.)


The appellate court addressed the following issue: Whether a physician who succeeds on
mandamus in overturning a disciplinary action by a hospital on the ground of insufficient evidence
is necessarily entitled to recover attorney fees under section 809.9. (Mir, supra, 27 Cal.App.4th at p.
1475, 33 Cal.Rptr.2d 243.) The majority concluded the determination that no substantial evidence
supported the hospital's disciplinary decision did not automatically establish that the hospital's
defense of the mandamus proceeding was unreasonable or without foundation so as to merit an
award of attorney fees. (Id. at p. 1486, 33 Cal.Rptr.2d 243.) Based on this conclusion, the majority
reversed the order awarding attorney fees and remanded the matter for a new hearing on the issue
whether the hospital's opposition to mandamus was unreasonable or without foundation. (Id. at
pp. 1487–1488, 33 Cal.Rptr.2d 243.)


B. Contentions of the Parties Here
At the hearing on the motion for attorney fees here, counsel for Smith argued that the judicial
review committee's finding (that SCH's proposed termination of Smith's privileges had not been
shown to be reasonable and warranted for purposes of § 809.3, subd. (b)(3)) established by res
judicata or collateral estoppel that the hospital's defense of the mandamus proceeding *23  was
unreasonable for purposes of section 809.9. Counsel also argued Mir was distinguishable because
it involved the lack of substantial evidence to support the disciplinary action.
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At the same hearing, counsel for SCH argued Smith's case was on all fours with Mir, and the trial
court was required by Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455, 20
Cal.Rptr. 321, 369 P.2d 937 to follow that precedent. He argued that, in effect, counsel for Smith
was asking the trial court to overrule Mir and agree with Justice Croskey's dissent in that case.


C. Precedential Value of Mir
The court in Mir decided a narrow legal issue: Whether a court's decision that a hospital's
disciplinary decision was not supported by substantial evidence automatically results in the
conclusion that the hospital's position was “unreasonable” or “without foundation” for purposes
of section 809.9. (Mir, supra, 27 Cal.App.4th at pp. 1475, 1481–1482, 33 Cal.Rptr.2d 243.) The
majority opinion concluded that “[a] finding of insufficient evidence is not tantamount to an
affirmative finding the Hospital's conduct in resisting mandamus was unreasonable or without
foundation.” (Id. at p. 1483, 33 Cal.Rptr.2d 243.)


Here the question presented is different. Smith does not rely on a court determination that the
hospital's disciplinary decision was not supported by substantial evidence. Rather, Smith relies on
the determination of the judicial review committee that acted as the trier of fact in the peer review
proceeding conducted by SCH. (See Smith v. Selma Community Hospital, supra, 164 Cal.App.4th
at p. 1481, 80 Cal.Rptr.3d 745.) And the determination made by that judicial review committee,
as the trier of fact, did not involve the application of the substantial evidence test. Smith relies on
the judicial review committee's determination under section 809.3, subdivision (b)(3): 19  “We do
not believe SCH Medical **436  Staff through its MEC and attorney has produced evidence to
convince us that the action of Selma Adventist Hospital MEC is reasonable or warranted.” The
judicial review committee reiterated its finding on the question of ultimate fact by stating:


19 Section 809.3, subdivision (b)(3) provides that “the peer review body shall bear the burden
of persuading the trier of fact by a preponderance of the evidence that the action or
recommendation is reasonable and warranted.”


“In our view, the SCH MEC did not ‘.... persuade this JRC, by a preponderance of the
evidence, that its action or recommendation (summary suspension/removal from the SCH staff)
is/was reasonable and warranted.’ ”


[5]  Based on our comparison of the determination regarding substantial evidence relied upon by
the physician in Mir with the judicial review committee's determination relied upon by Smith, we
conclude that the legal issue *24  presented in this case is not the same as that decided in Mir. A
finding regarding the “reasonable and warranted” requirement in section 809.3, subdivision (b)(3)
is not the same as a conclusion of law that a disciplinary decision is not supported by substantial
evidence. 20  Accordingly, Mir is not binding precedent in this case. 21
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20 “Whether substantial evidence exists to support the administrative decision is a question
of law.” (Angelier v. State Board of Pharmacy (1997) 58 Cal.App.4th 592, 598, fn. 5, 68
Cal.Rptr.2d 213.)


21 As a result of this conclusion, this opinion should not be read as implying that we have taken
a position on the legal question that caused the disagreement between the majority opinion
and the dissenting opinion in Mir.


Based on our conclusion that Mir is not binding precedent, we further conclude that the question
whether the judicial review committee's finding here entitles Smith to attorney fees under section
809.9, as a matter of law, must be resolved by applying the requirements of the legal doctrine of
collateral estoppel. Smith argues the judicial review committee's finding collaterally estops SCH
from asserting that its defense of the mandamus proceeding was reasonable and warranted.


III. Collateral Estoppel and the Judicial Review Committee's Findings


A. Background and Contentions
[6]  The peer review proceeding prosecuted against Smith by SCH was governed in part by section
809.3, subdivision (b)(3), which provides that “the peer review body shall bear the burden of
persuading the trier of fact by a preponderance of the evidence that the action or recommendation is
reasonable and warranted.” In the Smith matter, the peer review body was SCH's medical executive
committee and the trier of fact was the judicial review committee. Thus, SCH's medical executive
committee had the burden of persuading the judicial review committee that its recommendation
to terminate Smith's privileges was reasonable and warranted.


The judicial review committee specifically found that the medical executive committee had not
persuaded it by a preponderance of the evidence that the proposed termination of Smith's privileges
was reasonable and warranted. This is the finding that Smith argues now binds SCH and entitles
him to attorney fees as a matter of law. Relying on the doctrine of collateral estoppel, Smith argues:


“If SCH's proposed conduct to terminate Smith's privileges was unreasonable,
then ergo its subsequent conduct in terminating Smith's privileges despite
the [judicial review committee] decision was unreasonable. Likewise, its
subsequent defense of its unreasonable conduct in *25  response to Smith's writ
petition was unreasonable or without foundation. Accordingly, Smith is entitled
**437  to his attorneys' fees under Section 809.9, as a matter of law.”
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In response, SCH contends that the judicial review committee's finding cannot bind the trial
court in the fee determination because the judicial review committee considered and decided a
completely different question.


B. Application of Doctrine of Collateral Estoppel
[7]  The doctrine of collateral estoppel applies only if the following elements have been shown:


“First, the issue sought to be precluded from relitigation must be identical to that decided in a
former proceeding. Second, this issue must have been actually litigated in the former proceeding.
Third, it must have been necessarily decided in the former proceeding. Fourth, the decision in the
former proceeding must be final and on the merits. Finally, the party against whom preclusion is
sought must be the same as, or in privity with, the party to the former proceeding. [Citations.]”
(Lucido v. Superior Court (1990) 51 Cal.3d 335, 341, 272 Cal.Rptr. 767, 795 P.2d 1223.)


The doctrine of collateral estoppel is designed to limit “litigation by preventing a party who has
had ‘one fair adversary hearing’ on an issue from again drawing it into controversy.” (Heiser,
California's Confusing Collateral Estoppel (Issue Preclusion ) Doctrine (1998) 35 San Diego
L.Rev. 509, 528.) Three public policies are served by the doctrine—namely, “preservation of the
integrity of the judicial system, promotion of judicial economy, and protection of litigants from
harassment by vexatious litigation.” (Lucido v. Superior Court, supra, 51 Cal.3d at p. 343, 272
Cal.Rptr. 767, 795 P.2d 1223.)


[8]  In this appeal, the parties dispute whether the identical issue was litigated. The “identical
issue” element requires that “ ‘identical factual allegations' are at stake in the two proceedings,
not whether the ultimate issues or dispositions are the same.” (Lucido v. Superior Court, supra, 51
Cal.3d at p. 342, 272 Cal.Rptr. 767, 795 P.2d 1223.)


[9]  We conclude the judicial review committee did not decide the identical issue that was
presented to the trial court by Smith's motion for attorney fees. The issue decided by the judicial
review committee was whether it was persuaded by a preponderance of the evidence that the
proposal by SCH's medical executive committee to terminate Smith's privileges and membership
was reasonable and warranted. The issue presented by the motion for attorney fees was whether
SCH's conduct in defending or litigating the mandamus proceeding was unreasonable or without
foundation. Although the former issue is intertwined with the latter, they are not identical.


*26  Whether SCH's conduct in defending or litigating the mandamus suit was reasonable depends
in part on the positions it took during the litigation. As these facts did not exist at the time the
judicial review committee made its decision, identical factual allegations were not at stake in the
two proceedings.
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The lack of identity between the issues is further demonstrated by the judicial review committee's
phrasing its finding in terms of what the preponderance of the evidence showed and whether it was
persuaded. The issue of whether the medical executive committee carried its burden of persuasion
is not the same issue that determines whether SCH was liable for attorney fees.


Accordingly, we reject Smith's contention that, when the trial court decided his **438  motion for
attorney fees, it was required by the judicial review committee's finding regarding reasonableness
to find that SCH's conduct in defending or litigating Smith's lawsuit was “unreasonable” for
purposes of section 809.9.


IV. Duty or Discretion of the Trial Court


A. Contentions
SCH contends an abuse of discretion standard of review applies to the trial court's denial of attorney
fees. It also contends the trial court's determinations regarding the factors set forth in section 809.9
are findings of fact that should be reviewed for an abuse of discretion. In contrast, Smith contends
the application of section 809.9 in this case is subject to de novo review because the relevant facts
are undisputed.


B. Analysis
[10]  The question whether section 809.9 grants discretionary authority to award attorney fees
is a question of statutory construction. The language in section 809.9 is not ambiguous on the
question whether the award of fees is mandatory or discretionary. The Legislature's use of the
phrase “court shall ... award” in section 809.9 plainly indicates that the trial court is required to
award attorney fees when the criteria set forth in the statute are satisfied. (§ 19; see County of
Sacramento v. Superior Court (1971) 20 Cal.App.3d 469, 472, 97 Cal.Rptr. 771 [usually “shall”
connotes mandatory action and “may” connotes discretionary action].)


SCH has not discussed the Legislature's use of the word “shall” in section 809.9 and has cited
Cummings v. Benco Building Services (1992) 11 Cal.App.4th 1383, 15 Cal.Rptr.2d 53 to support
its position that an abuse of discretion standard applies. The Cummings case involved the attorney
fees *27  provision in the California's Fair Employment and Housing Act (FEHA) ( Gov.Code, §
12965). (Cummings, at p. 1386, 15 Cal.Rptr.2d 53.) That section states “the court, in its discretion,
may award to the prevailing party reasonable attorney's fees and costs....” (Gov.Code, § 12965,
subd. (b).) The phrase “in its discretion may” plainly grants discretion to the trial court and easily
is distinguished from section 809.9's mandatory language. Therefore, the court's conclusion in
Cummings that an abuse of discretion standard applied to an attorney fees award under the FEHA
has no value as precedent in this case. (See also Code Civ. Proc., § 128.5 [“trial court may order
a party” to pay sanctions]; Tenderloin Housing Clinic, Inc. v. Sparks (1992) 8 Cal.App.4th 299,
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304, 10 Cal.Rptr.2d 371 [“award of sanctions under [Code Civ. Proc., § ]128.5 is a discretionary
act on the part of the trial court”].)


Similarly, the two federal decisions cited by SCH that state a district court's decision to award
attorney fees under the Health Care Quality Improvement Act of 1986 (42 U.S.C. §§ 11101–11152)
is reviewed for an abuse of discretion are not persuasive authority for how section 809.9 should be
construed. (See Smith v. Ricks (9th Cir.1994) 31 F.3d 1478, 1487; Johnson v. Nyack Hospital (2d
Cir.1992) 964 F.2d 116, 123.) Those decisions contain no textual analysis of the federal attorney fee
provision and fail to acknowledge that the provision, like section 809.9, uses the word “shall.” 22


22 These cases illustrate that the California Legislature's concern about “possible adverse
interpretations by the courts of the federal act” was not unfounded. (§ 809, subd. (a)(2).) This
concern and deficiencies in the Health Care Quality Improvement Act of 1986 (42 U.S.C.
§ 11101 et seq.) caused the Legislature to state “it is preferable for California to ‘opt-out’
of the federal act and design its own peer review system.” (§ 809, subd. (a)(2).) In addition,
the Legislature found and declared: “[T]he laws of this state pertaining to the peer review of
healing arts practitioners shall apply in lieu of Section 11101 and following of Title 42 of the
United States Code, because the laws of this state provide a more careful articulation of the
protections for both those undertaking peer review activity and those subject to review, and
better integrate public and private systems of peer review. Therefore, California exercises its
right to opt out of specified provisions of the Health Care Quality Improvement Act relating
to professional review actions, pursuant to Section 11111(c)(2)(B) of Title 42 of the United
States Code. This election shall not affect the availability of any immunity under California
law.” (§ 809, subd. (a)(9)(A).)
We recognize that a few months after California's peer review legislation became effective,
Congress amended the federal statute to repeal the so-called opt out provision. (See Pub.L.
No. 101–239, § 6103(e)(6)(A) (Dec. 19, 1989) 103 Stat. 2106, 2208.) Notwithstanding
Congress's amendment, the foregoing explicit findings by the Legislature and the textual
differences between section 809.9 and the federal attorney fees provisions lead us to conclude
that the federal case law and the federal legislative history are poor guides for determining
the intent and purpose of the California Legislature in enacting section 809.9. Consequently,
we have not relied on the federal materials in deciding the meaning of section 809.9.


**439  [11]  Based on the plain language of the statute, we interpret section 809.9 as imposing a
mandatory obligation on trial courts to award attorney fees *28  when the criteria set forth in the
statute are satisfied. Therefore, we will not review the trial court's denial of attorney fees under
the deferential abuse of discretion standard of review. Instead, we will subject questions of law to
an independent review and will review findings of fact under the substantial evidence test, except
where those findings can be made as a matter of law.
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V. Conduct That Is the Basis for an Award of Attorney Fees
SCH interprets Smith's attorney fees motion as including conduct that took place prior to and
during the peer review process underlying the mandamus action. SCH argues that “Smith is seeking
his attorneys' fees for prosecution of the mandamus action as damages for alleged ‘bad faith peer
review.’ But he is in the wrong forum, and using the wrong vehicle.”


SCH made the same argument below. There, SCH also argued that the temporary restraining orders
and preliminary injunctions that Smith obtained in other cases established “nothing about the
alleged invalidity of [SCH]'s litigation position in this case.” SCH's written opposition to the 809.9
motion concluded:


“Finally, Smith offers, as ‘evidence’ that [SCH]'s defense of the mandamus petition was
frivolous or in bad faith, the fact that ‘at three different stages, adjudicators have expressed
concern about economics driving the illegal privileging decisions.’ (Motion at 10:5–15.) But
again, if Smith has been subjected to bad faith peer review (and he has not), that is not before
this Court. The sole issue before this Court is whether certain litigation conduct of [SCH] is
sanctionable within the meaning of Section 809.9.”


Smith replies that section 809.9 applies to more than litigation conduct because its plain terms
also apply to the decision to defend the lawsuit. Smith does not argue that he is entitled to recover
attorney fees incurred in the peer review proceeding or in other lawsuits against SCH or its
affiliates.


[12]  The pertinent statutory language states that an award of attorney fees **440  against a
defendant is based on the defendant's “conduct in ... defending, or litigating the suit....” 23  (§
809.9.) We conclude that the Legislature's use of the terms “defending” and “litigating” in tandem
demonstrates it was concerned with both the general and the specific. The phrase “conduct in ...
defending” reflects a concern with the broad decision to defend a lawsuit, just as the phrase
“conduct in bringing” reflects a concern with the plaintiff's *29  broad decision to pursue a lawsuit.
The phrase “conduct in ... litigating the suit” indicates a concern with the specific tactical decisions
made as the suit proceeds.


23 The reference to “the suit” unambiguously refers back to the prepositional phrase that
begins section 809.9—namely: “In any suit brought to challenge an action taken or a
restriction imposed which is required to be reported pursuant to Section 805....” The
term “any suit” includes the “judicial review under Section 1094.5 of the Code of Civil
Procedure” mentioned in section 809.8. (See Mir, supra, 27 Cal.App.4th at pp. 1480–1481,
33 Cal.Rptr.2d 243 [petition for writ of mandate is a “suit” for purposes of § 809.9].)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS805&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1094.5&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.8&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994178983&pubNum=0003484&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994178983&pubNum=0003484&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS809.9&originatingDoc=Ibc7ed8ddb67611dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Smith v. Selma Community Hospital, 188 Cal.App.4th 1 (2010)
115 Cal.Rptr.3d 416, 10 Cal. Daily Op. Serv. 11,603, 2010 Daily Journal D.A.R. 13,933


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 35


[13]  [14]  [15]  In the context of this case and the arguments raised by Smith, we conclude that
the phrase “conduct in ... defending ... the suit” includes SCH's decision to defend the petition for
writ of mandate filed by Smith. Consequently, that decision must be evaluated to determine if it
meets any of the four grounds listed in section 809.9. In addition, we conclude that conduct in
litigating the suit includes acts taken on specific issues and motions, as well as on postjudgment
matters, such as SCH's claim that it no longer had a medical staff to which Smith could return and
its two unsuccessful writs of supersedeas filed with this court. The attorney fees incurred by Smith
in connection with such postjudgment matters would be recoverable as part of any fees awarded
under section 809.9.


[16]  [17]  Because of SCH's arguments about prelitigation conduct, however, we explicitly state
that any attorney fees awarded to a plaintiff under section 809.9 must have been incurred by the
plaintiff in “the suit” referenced in the statute. Thus, attorney fees incurred by Smith before this
suit was filed, or in other matters, cannot be recovered in the section 809.9 motion he filed in this
case. At the same time, this conclusion does not mean that SCH's conduct outside the suit does
not constitute evidence relevant to the application of section 809.9 in this case. SCH's argument
about relevancy will be addressed in part VI.F.5, post.


VI. Meaning of the Statutory Phrase “Frivolous, Unreasonable, Without Foundation, or in
Bad Faith”
Before applying section 809.9 to SCH's conduct in defending or litigating the mandamus
proceeding and determining whether Smith is entitled to a fee award, we first determine the
meaning of the applicable statutory terms.


Section 809.9 requires an award of attorney fees where the losing defendant's conduct in defending
or litigating the suit “was frivolous, unreasonable, without foundation, or in bad faith.”


A. The Four Grounds for an Award are Separate
[18]  Smith contends that section 809.9 requires “the court to award attorneys' fees to the
substantially prevailing party under four alternative grounds....” Based on the statute's use of the
disjunctive “or,” Smith argues that “[e]ach alternative ground represents a separate category for
an award....”


[19]  *30  The plain and ordinary meaning of the word “or” is well established. When **441
used in a statute, the word “or” indicates an intention to designate separate, disjunctive categories.
(White v. County of Sacramento (1982) 31 Cal.3d 676, 680, 183 Cal.Rptr. 520, 646 P.2d 191; see
Kobzoff v. Los Angeles County Harbor/UCLA Medical Center (1998) 19 Cal.4th 851, 861, 80
Cal.Rptr.2d 803, 968 P.2d 514 [“or” is disjunctive].) Therefore, the use of “or” in section 809.9
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means that an award of attorney fees to a substantially prevailing party is required if any one of
the four grounds listed is shown.


B. Overview of the Four Grounds and Their Relationship to One Another
The four criteria for an award of fees listed in section 809.9 are not defined by the statute. They are
general terms subject to a variety of interpretations, which range from narrow to broad. Because
of the lack of statutory definitions and the inherent ambiguity of the four terms, it is difficult to
determine precisely where one term ends and another term begins and what overlap, if any, exists
among them.


This set of circumstances leads us to draw two pragmatic inferences regarding legislative intent.
First, the Legislature used the four terms together and connected them with the disjunctive “or”
to avoid any single term being interpreted too narrowly. Thus, from a practical point of view, the
scope of a particular term is not as important as the scope of the statute. For example, whether a
particular position is characterized as unreasonable, without foundation, or both is not as important
as whether that position falls within the scope of section 809.9. (See the last paragraph of pt. VI.D,
post.)


Second, the Legislature intended to impose liability for attorney fees if the relevant conduct
was either qualitatively deficient under an objective standard or inappropriate under a subjective
standard. This point is discussed further in part VI.F, post, which concerns the ground of bad faith.


C. Without Foundation
[20]  In scrutinizing the words of a statute, courts generally give them their usual, ordinary
meaning, which in turn may be obtained by referring to a dictionary. (Garcia v. McCutchen,
supra, 16 Cal.4th at p. 476, 66 Cal.Rptr.2d 319, 940 P.2d 906; Wal–Mart Stores, Inc. v. City of
Turlock (2006) 138 Cal.App.4th 273, 294, 41 Cal.Rptr.3d 420.) Webster's Third New International
Dictionary (1986) page 898 defines “foundation” to mean “the basis on which something is
founded : the basis upon which something stands or is supported....” Thus, we interpret the term
“without foundation” as meaning baseless, groundless, or *31  without support. (See Cummings
v. Benco Building Services, supra, 11 Cal.App.4th at p. 1387, 15 Cal.Rptr.2d 53 [quoting a case
that treated the terms “meritless,” “groundless” and “without foundation” as synonyms].)


Notwithstanding this definition, the term “without foundation” remains ambiguous because there
are different types of foundations for the positions a party takes in defending and litigating a suit.
At its most fundamental level, a party's conduct in litigating a suit involves assertions of fact and
contentions of law, which lead to further conduct—the party's arguments regarding the application
of law to the facts. We will assume for purposes of this appeal that the term “without foundation”
refers to both the factual and the legal bases for the positions taken by a party.
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[21]  The foundation for an assertion of fact is evidence, which can be either direct or
circumstantial. (CACI No. 202.) Thus, a party that asserts a fact without direct or circumstantial
evidence to support it **442  has engaged in conduct that is “without foundation” for purposes
of section 809.9.


[22]  The foundation for a contention of law is legal authority such as a statute, regulation, or
case law. (See Finnie v. Town of Tiburon (1988) 199 Cal.App.3d 1, 12–15, 244 Cal.Rptr. 581 [in
applying Code Civ. Proc., § 128.5, court discussed separately lack of legal grounds and want of
evidentiary showing].) Therefore, a party that takes a legal position without supporting authority,
either direct or indirect, has engaged in conduct that is “without foundation.”


[23]  Whether evidence is present in the record to support a factual assertion and whether authority
has been presented to support a legal position are questions that both trial and appellate courts
handle routinely in administering their caseload. The record of the proceeding will contain a party's
(1) factual assertions and references to the evidence that supports those assertions and (2) legal
positions and the authority cited to support those positions. Based on the nature of the inquiry and
the record available, the existence of supporting evidence and authority can be determined as a
matter of objective fact. Accordingly, we conclude that the question whether a party's conduct in
litigating a suit was “without foundation” is an issue that the courts must decide as a matter of
law under an objective test. As such, the issue is subject to independent review on appeal. (Cf.
Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1274, 78 Cal.Rptr.3d 372 [application
of objective test of reasonableness was subject to independent review on appeal].)


D. Unreasonable
The edition of Black's Law Dictionary that was current when section 809.9 was enacted defines
“unreasonable” to mean “[n]ot reasonable” and “[i]rrational.” (Black's Law Dict. (5th ed. 1979)
p. 1379.) Its definition of “reasonable” provides in part:


“Having the faculty of reason; rational; governed by *32  reason; under the influence of reason;
agreeable to reason. Thinking, speaking, or acting according to the dictates of reason.” (Id. at
p. 1138.)


[24]  The terms “reasonable” and “unreasonable” are used in a variety of legal contexts and do not
always designate the same legal standard. Often, the terms reflect a negligence standard—that is,
the failure to exercise the care a reasonable person would exercise under the circumstances. (E.g.,
Massey v. Mercy Medical Center Redding (2009) 180 Cal.App.4th 690, 694, 103 Cal.Rptr.3d 209;
see BAJI No. 3.10 [definition of negligence and ordinary care]; CACI No. 401 [standard of care
for negligence]; see also In re Marriage of Flaherty (1982) 31 Cal.3d 637, 649, 183 Cal.Rptr. 508,
646 P.2d 179 [the term “frivolous” could impose an “objective standard [that] looks at the merits
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of the appeal from a reasonable person's perspective”].) Typically, the existence of negligence (the
failure to exercise reasonable care) is regarded as a question of fact, and a finding of negligence is
reviewed on appeal under the substantial evidence standard. (Ermoian v. Desert Hospital (2007)
152 Cal.App.4th 475, 500–501, 61 Cal.Rptr.3d 754.) Similarly, the application of a reasonableness
standard in other situations is deemed a question of fact and reviewed for substantial evidence.
(E.g., Peak–Las Positas Partners v. Bollag (2009) 172 Cal.App.4th 101, 106, 90 Cal.Rptr.3d 775
[objective reasonableness in performing contract a question of fact; substantial evidence supported
trial court's finding defendant's position was unreasonable]; In re Joseph F. (2000) 85 Cal.App.4th
975, 989, 102 Cal.Rptr.2d 641 [whether officer's use of force was objectively **443  reasonable
was a pure question of fact reviewed for sufficiency of the evidence].)


[25]  [26]  In other contexts the term “reasonable” has led to the adoption of a more specific
standard of care and a different level of scrutiny when application of that standard is reviewed on
appeal. California's Tort Claims Act (Gov.Code, § 810 et seq.) provides an example. Under that act,
a defendant is entitled to recover its costs of defense if a claim is brought without reasonable cause.
(Code Civ. Proc., § 1038, subd. (a).) Using the perspective of a hypothetical reasonable attorney,
courts decide whether reasonable cause exists by (1) analyzing the facts known to the plaintiff
when he or she filed or maintained the action and (2) determining whether any reasonable attorney
would have thought the claim tenable. (Laabs v. City of Victorville, supra, 163 Cal.App.4th at pp.
1273–1274, 78 Cal.Rptr.3d 372.) This any-reasonable-attorney standard is an objective standard
that is applied as a matter of law. (Id. at p. 1274, 78 Cal.Rptr.3d 372.) As such, its application is
subject to independent review on appeal. (Ibid.)


[27]  The parties here do not advocate for any particular standard for use in determining whether
conduct was unreasonable for purposes of section 809.9. Given this lack of argument from the
parties, we will conduct an independent review and apply the any-reasonable-attorney standard as
a matter of law. If *33  the conduct in question meets this standard, then the record also would
contain substantial evidence supporting a finding of fact that the conduct was reasonable under
an ordinary negligence standard.


We recognize that, under the definitions we have adopted for the terms “without foundation”
and “unreasonable,” it is possible for a party's litigation conduct to qualify as both. In other
words, the terms partially overlap. For example, when a party, after investigation and discovery,
makes an assertion of fact without any direct or circumstantial evidence to support that fact, that
conduct lacks foundation (is baseless or groundless) and is unreasonable (fails the any-reasonable-
attorney standard) for purposes of section 809.9. It appears that the terms “without foundation” and
“unreasonable” were used together to emphasize two different aspects of litigation conduct. The
term “without foundation” seems to focus primarily on the base or grounds that underlie a party's
position on a factual or legal matter. As a result, the term “unreasonable” appears to be concerned
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chiefly with the logic, rationale, or reasoning process that connects the underlying foundation with
the conclusions advocated by the party.


E. Frivolous
Webster's Third New International Dictionary, supra, page 913 defines “frivolous” to mean
“of little weight or importance: having no basis in law or fact: LIGHT, SLIGHT, SHAM,
IRRELEVANT, SUPERFICIAL....” We find this term ambiguous, because its plain and ordinary
meaning does not indicate whether it imposes an objective standard, a subjective standard, or both.
(See In re Marriage of Flaherty, supra, 31 Cal.3d at p. 649, 183 Cal.Rptr. 508, 646 P.2d 179.)
Furthermore, California case law has adopted more than one standard for the term “frivolous.”
Under Code of Civil Procedure section 128.7, for example, frivolity is determined using an
objective standard. (Burkle v. Burkle (2006) 144 Cal.App.4th 387, 401, 50 Cal.Rptr.3d 436.)
Elsewhere, courts have stated that the term includes both objective and subjective standards. (See
Millennium Corporate Solutions v. Peckinpaugh **444   (2005) 126 Cal.App.4th 352, 360, 23
Cal.Rptr.3d 500 [sanctions imposed for frivolous appeal].)


[28]  The ambiguity, however, has little practical significance in the context of the arguments
presented by the parties here. For purposes of this appeal, we will adopt the definition used by
Smith. In his view, a matter is frivolous if any reasonable attorney would agree it is completely
without merit in the sense that it lacks legal grounds, lacks an evidentiary showing, or involves
an unreasonable delay.


*34  F. Bad Faith


1. Ambiguity in the term


Black's Law Dictionary states that “bad faith” is the opposite of “good faith” and that bad faith
conduct is “not prompted by an honest mistake as to one's rights or duties, but by some interested
or sinister motive.” (Black's Law Dict., supra, p. 127.) It also states “ ‘bad faith’ is not simply
bad judgment or negligence, but rather it implies the conscious doing of a wrong because of
dishonest purpose or moral obliquity; it is different from the negative idea of negligence in that it
contemplates a state of mind affirmatively operating with furtive design or ill will.” (Ibid.)


Despite this definition's reference to the person's state of mind in general and the person's motive
in particular, not all courts have construed the term “bad faith” as imposing solely a subjective
standard. For example, the attorney fees provision of the California Uniform Trade Secrets Act
uses the term “bad faith” and courts have interpreted it as imposing a two-prong standard: (1)
objective speciousness and (2) subjective bad faith—that is, an improper motive. (FLIR Systems,
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Inc. v. Parrish (2009) 174 Cal.App.4th 1270, 1275, 95 Cal.Rptr.3d 307 [Civ.Code, § 3426.4 refers
to a claim of misappropriation “made in bad faith”].)


Alternatively, courts have referred to bad faith in other contexts as imposing a subjective standard
and expressly distinguished it from an objective standard. (Summers v. City of Cathedral City
(1990) 225 Cal.App.3d 1047, 1070–1073, 275 Cal.Rptr. 594.) The definition of “bad faith” in the
test for willful judicial misconduct sets forth a subjective standard that “entails either an intent,
motivated by ‘actual malice,’ to commit an act that he knows or should know is beyond his lawful
power or an intent to commit an act, even within his lawful power, ‘for a corrupt purpose, i.e., for
any purpose other than the faithful discharge of judicial duties.’ [Citations.]” (Doan v. Commission
on Judicial Performance (1995) 11 Cal.4th 294, 311, 45 Cal.Rptr.2d 254, 902 P.2d 272.)


Based on these different approaches to bad faith, we conclude that section 809.9's use of the term
is ambiguous—that is, reasonably susceptible of more than one interpretation. (Coburn v. Sievert,
supra, 133 Cal.App.4th at p. 1495, 35 Cal.Rptr.3d 596 [“ambiguous” means susceptible of more
than one reasonable interpretation].)


2. Bad faith is a subjective standard


[29]  SCH asserts that “bad faith” is a subjective standard and cites Doran v. Magan (1999) 76
Cal.App.4th 1287, 91 Cal.Rptr.2d 60 for the *35  proposition that a subjective standard “looks to
the motives of the [party] and his or her counsel.” (Id. at p. 1295, 91 Cal.Rptr.2d 60.) Smith asserts
that “bad faith” results from a party's improper motive. Based on the positions of the parties, and
because objective standards are contained in the other three grounds listed in section 809.9, we
conclude that the term “bad faith” establishes a subjective standard concerned solely with whether
the motive underlying the **445  losing party's conduct was improper. We further conclude that
a party's conduct can be attributed to improper motives and, thus, constitute bad faith for purposes
of section 809.9 even if that party's conduct could otherwise be found acceptable under the three
objective criteria of section 809.9.


3. What motives are improper?


Black's Law Dictionary's definition of “bad faith” refers to “some interested or sinister motive”
and states bad faith “contemplates a state of mind affirmatively operating with furtive design or
ill will.” (Black's Law Dict., supra, p. 127.)


[30]  [31]  Based on these definitions and the case law that adopts a subjective standard for
bad faith, we conclude that conduct is improperly motivated for purposes of a bad faith standard
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under section 809.9 if it involves actual malice, ill will, or a purpose not related to the legitimate
functioning of the hospital and its staff. Applying this definition to the facts in this case, we
conclude that improper purposes would include, without limitation, personal animosity towards
Smith, the intent to eliminate or hinder Smith as a competitor, and the intent to inflict harm, cost,
and inconvenience on Smith because of his failure to sell or donate his clinics to Adventist Health.


4. Effect of reasonable conduct


[32]  One consequence of interpreting “bad faith” as imposing only a subjective standard is that a
substantially prevailing party will be entitled to attorney fees and costs under section 809.9 when
the losing party's conduct in defending or litigating the suit was taken because of an improper
motive, even if the conduct could be seen as reasonable or supported by an adequate evidentiary
and legal foundation. In other words, a hospital that defends a mandamus proceeding because it
is motivated by improper considerations cannot avoid liability for attorney fees and costs simply
by asserting legal positions for which it can find support.


This conclusion about the application of section 809.9 relates to a point raised during the hearing
on the motion for attorney fees. Counsel for Smith argued that the defense of the mandamus
proceeding “was very much in bad faith.” The trial court responded:


“Didn't they prevail, though, on some of *36  their opposition? You prevailed
ultimately on the major issues, I guess, at the Court of Appeal, but for example,
the cost bill, for example, there was an [sic ] modification to that. There was,
you brought some contempt issues, I did not find contempt.”


[33]  The fact that a hospital won some of the positions that it took during the litigation of the
mandamus proceeding does not necessarily show that its defense of the mandamus proceeding
was not in bad faith—that is, motivated by an improper purpose. First, we have interpreted section
809.9 to mean that the subjective standard of bad faith is separate and independent of the objective
standards set forth in the other three terms. Second, if partial success on some issues was to be
a reason for denying a motion under section 809.9, the statute would not have used the term
“substantially prevailing party.” The modifier “substantially” indicates that a party can be entitled
to fees and costs without prevailing on all of the points raised in the litigation.


5. Evidence relevant to the factual question of motive
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[34]  An inquiry into a party's state of mind and motives is a subjective one that poses a question
of fact. **446  (Hailey v. California Physicians' Service (2007) 158 Cal.App.4th 452, 460, 69
Cal.Rptr.3d 789 [triable issue of fact existed regarding whether insurer revoked health plan in bad
faith]; Gemini Aluminum Corp. v. California Custom Shapes, Inc. (2002) 95 Cal.App.4th 1249,
1263, 116 Cal.Rptr.2d 358 [bad faith involves factual inquiry into party's subjective state of mind].)


[35]  The parties here disagree over a subsidiary question: Does the evidence relevant to proving
SCH defended the mandamus proceeding in bad faith include SCH's prelitigation conduct? (See
pt. V, ante.) During the hearing on the section 809.9 motion, SCH argued that the 2004 summary
suspension of Smith's privileges at the hospital was “completely irrelevant” to the motion for
attorney fees. In contrast, counsel for Smith argued the 2004 summary suspension was “relevant
to show it was a bad faith defense....” We agree with Smith.


We begin with the basic proposition that “[a] subjective state of mind will rarely be susceptible
of direct proof; usually the trial court will be required to infer it from circumstantial evidence.”
(Knight v. City of Capitola (1992) 4 Cal.App.4th 918, 932, 6 Cal.Rptr.2d 874.) Circumstantial
evidence is relevant if it has any “tendency in reason to prove or disprove” the disputed fact, here
SCH's state of mind in defending the writ proceeding. (Evid.Code, § 210.)


In the circumstances of this particular case, we conclude that evidence of prelitigation conduct is
relevant to the question of bad faith. In particular, *37  evidence of the prior relationships and
dealings between Smith and SCH and its affiliates is relevant to prove SCH's state of mind towards
Smith and its motives for defending the mandamus action. That evidence includes the conflicts
that existed between Smith and Adventist Health, which the record in this case indicates began in
1999. Thus, contrary to the assertions SCH made at the hearing on the motion for attorney fees,
prior misconduct toward Smith is admissible as relevant evidence of SCH's improper motives or
state of mind in the present proceeding. (See Fox Valley Const. Workers v. Pride of Fox Masonry
(7th Cir.1998) 140 F.3d 661, 667 [defense attorney's conduct in prior lawsuit against defendant
was admissible to show strikingly similar practice in present lawsuit was done with sanctionable
intent].)


[36]  Furthermore, the tendency-in-reason-to-prove standard of evidentiary relevance does not
exclude evidence of conduct by SCH that occurred after the litigation of this suit. Evidence of
subsequent conduct also might support reasonable inferences regarding whether SCH defended
the mandamus proceeding because of ill will, a desire to lessen the competition from Smith, or a
desire to punish him for not selling his clinics on the terms proposed by Adventist Health.


VII. Application of the Objective Standards of Section 809.9


A. Conduct Subject to Scrutiny
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Whether SCH's conduct in defending the mandamus proceeding had a foundation, was reasonable,
and was not frivolous depends on the positions it took in that proceeding.


In Smith v. Selma Community Hospital, supra, 164 Cal.App.4th 1478, 80 Cal.Rptr.3d 745, this
court identified four legal errors that SCH committed in deciding to terminate Smith's privileges.
We summarized those errors as follows:


“First, the governing board misinterpreted [the judicial review committee's] decision in a
number of respects. For example, it wrongly concluded that the judicial review committee did
not make the findings of fact required by the bylaws. Second, it erred in concluding **447  that
the judicial review committee considered irrelevant and inappropriate evidence. Third, it erred
in concluding that the judicial review committee was obligated to accept as true the findings
of the Hanford hospitals. Fourth, it misapplied the substantial evidence rule.” (Smith v. Selma
Community Hospital, supra, 164 Cal.App.4th at p. 1481, 80 Cal.Rptr.3d 745.)


With respect to the mandamus proceeding, we stated that “[t]he most significant controversy
between the parties concerns the legal effect of the findings of the Hanford hospitals.” (Smith
v. Selma Community Hospital, supra, 164 Cal.App.4th at p. 1503, 80 Cal.Rptr.3d 745.) SCH's
position on this controversy was *38  significant because it was intertwined with its commission
of the four legal errors listed ante. Consequently, our analysis of SCH's “conduct in defending or
litigating the suit” will begin with its position on that issue, which it stated as follows:


“ ‘[T]he [Selma Judicial Review Committee] was obligated to consider the Hanford factual
findings as conclusively proven. [¶] Though this was set forth before the [Selma Judicial Review
Committee], the Committee disregarded that position.... [¶] This required reversal by the Selma
Governing Board.’ ” (Smith v. Selma Community Hospital, supra, 164 Cal.App.4th at p. 1503,
80 Cal.Rptr.3d 745.)


This is among the positions that we will analyze to determine whether a sufficient factual and legal
foundation exists and whether the conclusions derived from those positions are reasonable.


B. Analysis of Foundation


1. Factual foundation


[37]  The primary factual assertions included in SCH's litigation position were the facts that (1) the
Hanford hospitals reached decisions regarding privileges that were unfavorable to Smith, (2) the
medical executive committee of SCH relied on those decisions in recommending the termination of
Smith's privileges, and (3) the judicial review committee did not treat the decisions of the Hanford
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hospitals as conclusive. There is no dispute that these factual assertions were supported by an
adequate factual foundation. 24


24 The factual foundation for SCH's position consisted of the peer review decision of the
Hanford hospitals and the peer review proceedings concerning Smith's privileges at SCH.
The Hanford hospitals conducted a peer review proceeding and produced two decisions that
became effective on January 28, 2004. The proceeding and decisions of the Hanford hospitals
are described earlier in this opinion and in Smith v. Selma Community Hospital, supra, 164
Cal.App.4th at pages 1491 and 1492, 80 Cal.Rptr.3d 745. In addition, the three stages of
the peer review proceedings conducted by SCH are described in that opinion at pages 1493
through 1499.


Therefore, we find that the factual assertions by SCH were not “without foundation” for purposes
of section 809.9.


2. Legal foundation


The legal foundation for the positions taken by SCH in conducting the litigation includes (1) the
rules set forth in the bylaws of the medical staff of SCH, (2) the rules of law that govern the
interpretation of written documents, and (3) case law concerning the peer review process, the
exhaustion of administrative and judicial remedies, and collateral estoppel.


The case law is identified in the declaration of Jerry D. Casheros, the attorney who represented
SCH in opposing the petition for writ of mandate *39  before both the trial court and the Court
of Appeal. Those cases are Johnson v. City of Loma **448  Linda (2000) 24 Cal.4th 61, 99
Cal.Rptr.2d 316, 5 P.3d 874, Westlake Community Hosp. v. Superior Court (1976) 17 Cal.3d 465,
131 Cal.Rptr. 90, 551 P.2d 410, Hongsathavij v. Queen of Angels etc. Medical Center (1998)
62 Cal.App.4th 1123, 73 Cal.Rptr.2d 695, Oskooi v. Fountain Valley Regional Hospital (1996)
42 Cal.App.4th 233, 49 Cal.Rptr.2d 769, and Webman v. Little Co. of Mary Hospital (1995) 39
Cal.App.4th 592, 46 Cal.Rptr.2d 90.


Neither the rules nor the case law relied upon by SCH provides direct authority to support its
position that the termination of a physician's privileges based solely on another hospital's peer
review proceedings is per se “reasonable and warranted” for purposes of section 809.3, subdivision
(b)(3). Conversely, however, no published California case has stated that it is always unreasonable
and unwarranted for a hospital to terminate a physician's privileges based solely on another
hospital's peer review proceedings.
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The absence of direct authority authorizing or prohibiting SCH's termination of Smith's privileges
based solely on the results of the peer review proceedings by the Hanford hospitals meant
the parties had to support their specific position by presenting an analysis founded on general
principles. We will evaluate the question whether that analysis was supported by an adequate legal
foundation under the “unreasonable” criterion. We previously have recognized that there could be
overlap between the three objective standards of section 809.9. (See pt. VI.D, ante.)


C. Reasonableness of SCH's Legal Analysis


1. Reasonable exercise of discretion argument


[38]  SCH argued that (1) the bylaws, specifically section 5.2.2 of the SCH Medical Staff Bylaws/
Rules & Regulations (approved June 6, 2002) (Bylaws), granted its medical executive committee
the discretion to consider a physician's conduct at another hospital; (2) its medical executive
committee acted within that discretion when it based its recommendation solely on the results
of the peer review proceeding of the Hanford hospitals; and (3) because the medical executive
committee acted within its discretion, it follows that its recommendation was “reasonable and
warranted” for purposes of section 809.3.


Based on the discussion that follows, we conclude the reasoning process contained in this argument
by SCH is objectively reasonable because, at the time the argument was made, a reasonable
attorney would have thought the argument tenable.


Section 5.2.2 of the Bylaws states that “[r]equests for clinical privileges shall be evaluated”
based on a number of listed factors, including information *40  concerning clinical performance
obtained from other institutions. SCH argued that this provision authorized the medical executive
committee to terminate a physician's privileges based solely on occurrences at other institutions.


First, we conclude that section 5.2.2 of the Bylaws was ambiguous regarding the authority of
the medical executive committee to rely solely on performance at other institutions in deciding
whether to terminate a physician's privileges. Second, SCH's interpretation of the ambiguous
provisions was neither unreasonable on its face nor rendered unreasonable by extrinsic evidence
relevant to the meaning of section 5.2.2 of the Bylaws. Although SCH's interpretation did not
prevail, it was reasonable nonetheless and represented a tenable argument for (1) why the medical
executive committee's recommendation was reasonable and (2) why the judicial review committee
erred in finding that the **449  recommendation was unreasonable and unwarranted.
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2. Interpretation of judicial review committee's decision


[39]  In Smith v. Selma Community Hospital, supra, 164 Cal.App.4th 1478, 80 Cal.Rptr.3d 745,
we upheld the judicial review committee's finding that the results of peer review proceedings
at the Hanford hospitals, standing alone, did not provide a reasonable and warranted basis for
terminating Smith's privileges. (Id. at p. 1482, 80 Cal.Rptr.3d 745.) In reaching this conclusion, we
interpreted the judicial review committee's written decision as meaning that, in the circumstances
of Smith's case, it was unreasonable to rely solely on the other hospital's decision. (Id. at p. 1514, 80
Cal.Rptr.3d 745.) We rejected a contrary interpretation of the judicial review committee's decision
—that SCH's medical executive committee could never revoke a physician's privileges based
solely on the adverse findings of another hospital. We discussed the ambiguity in the decision
of the judicial review committee, however, and explicitly acknowledged that certain sentences
in that decision “could be interpreted as SCH contends....” (Ibid.) In other words, the ambiguity
was reasonably susceptible of the interpretation advanced by SCH. Thus, it follows that the
interpretation cannot be deemed objectively unreasonable for purposes of section 809.9.


3. Conclusive effect of decisions of Hanford hospitals


[40]  When SCH opposed the petition for a writ of mandate and appealed the grant of the writ,
there was no California authority explicitly authorizing or prohibiting an acute care hospital from
terminating a physician's privileges based solely on the results of the peer review proceedings of
another hospital. The question presented here is whether SCH's position regarding the conclusive
and binding effect of the decisions of the Hanford hospitals was justified by a reasonable argument
for the extension of existing law.


*41  Based on the argument presented in this appeal and this court's familiarity with the positions
taken by the parties in the appeal on the merits of the writ petition, we conclude that SCH presented
a tenable argument to support its position on an unresolved question of law. The advocated result
was consistent with language used in some cases, and it was arguable whether that language should
be applied to the context presented in this case. Therefore, its positions were not unreasonable for
purposes of section 809.9.


D. Frivolous
Smith argues SCH's defense of the writ petition was frivolous because it lacked legal grounds
and an evidentiary showing. As we have stated in a previous part of this opinion, however, SCH's
arguments concerning the conclusive effect of the Hanford decisions were not completely without
merit. We therefore conclude the arguments also were not frivolous.
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Smith also contends that SCH's defense was frivolous because SCH pursued the peer review
proceeding solely because Smith refused to dismiss his lawsuit against it. Smith argues that this
conduct violated the statutory requirement that a “governing body and the medical staff shall act
exclusively in the interest of maintaining and enhancing quality patient care.” (§ 809.05, subd.
(d), italics added.) In support, Smith argues the judicial review committee found the hospital's
pursuit of the peer review proceedings was “potentially financially motivated,” which amounts to
a finding that it was frivolous.


These arguments concern SCH's motives for defending the mandamus proceeding. **450
Consequently, they will be addressed in our discussion of improper motives under the bad faith
criterion that follows.


VIII. Trial Court's Determination of Bad Faith
The trial court stated that Smith's motion for attorney fees was denied “pursuant to the court's
holding in Mir ... as the hospital's position was not frivolous, unreasonable, without foundation,
or in bad faith pursuant to ... section 809.9.”


Our review of the trial court's determination regarding bad faith begins with considering (1)
whether the trial court applied the correct standard for bad faith and (2) whether the trial court
considered all of the evidence relevant to the inquiry into SCH's motives. Neither of these questions
was addressed in the court's written order denying the motion. For the reasons that follow, we are
concerned that the court may not have applied the correct standard and may not have considered
relevant evidence.


*42  A. Application of Correct Legal Standard
No published decision, including Mir, has defined the legal standard used to determine whether
a defendant's conduct in defending or litigating a lawsuit constitutes “bad faith” for purposes of
section 809.9. As a result, the trial court did not have the benefit of precedent in deciding what
standard to apply when making its determination regarding bad faith.


At the hearing on the motion for attorney fees, the trial court expressed concern that a hospital
served with a mandamus action would be faced with the dilemma of capitulating or incurring
liability for attorney fees. The court stated: “To avoid attorney's fees they would have had to say,
‘Oh, my God, I cave in. I don't oppose it.’ That can't be.”


Under the subjective standard of bad faith contained in section 809.9, however, this is exactly the
position in which a hospital that defends the lawsuit based on an improper motive is placed. If
it chooses to defend the mandamus proceeding for an improper motive, then it is liable for the
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attorney fees and costs that the plaintiff incurred as a result of that defense, even if it is able to find
objectively reasonable support for its conduct.


Contrary to this standard, the trial court may have believed that liability for attorney fees was
negated if the defendant won on some of the points taken during its opposition of the mandamus
proceeding. During the hearing, the trial court asked counsel for Smith: “Didn't they prevail,
though, on some of their opposition?” The court then mentioned the cost bill and the contempt
proceeding and asked: “Are you saying that was all frivolous and in bad faith, too?” Under the
standard of bad faith adopted in this opinion, a defendant's victories on some points raised during
the lawsuit do not establish that the lawsuit was not defended for improper motives.


In addition, the court noted the lack of guidance as to the applicable legal standard when it stated
that it was not clear from the majority and dissenting opinions in Mir whether the elements set
forth in section 809.9 were separate and independent. Although SCH acknowledged that bad faith
presented a subjective inquiry, it then mixed in an objective component by arguing that it had
a reasonable belief that its positions had merit. 25  Again, even if we **451  assume that SCH
reasonably believed some or all of its positions had merit, it does not necessarily follow that it
defended the mandamus proceeding for proper motives.


25 SCH presented only the declarations of its attorneys to support its opposition to the motion
for attorney fees. The declarations that set forth the personal beliefs of the attorneys and an
explanation of why their beliefs were reasonable are not direct evidence of the motives of
their client.


*43  Based on the lack of guiding precedent, the arguments presented to the trial court, and the
transcript of the hearing, it appears that the trial court did not anticipate the legal standard for bad
faith that is adopted in this opinion. These circumstances are sufficient to overcome the general
presumption of correctness usually afforded a trial court's order. (See Denham v. Superior Court
(1970) 2 Cal.3d 557, 564, 86 Cal.Rptr. 65, 468 P.2d 193 [presumption of correctness is a general
principle of appellate practice].) Consequently, we will remand so that the trial court can apply
that legal standard to the relevant evidence.


B. Consideration of Relevant Evidence
The parties do not agree on how the trial court treated evidence of SCH's prelitigation conduct in
reaching its decision to deny the motion for attorney fees. From our review of the hearing transcript
and the trial court's written order, we are unable to provide a definitive answer to this question.
Because this matter will be remanded for further proceedings, it is not necessary for this court to
decide this question. On remand, the parties and the trial court can be guided by our discussion of
relevant evidence set forth in part VI.F.5, ante.
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C. Determination of Bad Faith as a Matter of Law
[41]  Smith contends the undisputed facts establish that both SCH's conduct in defending the writ
proceeding and its postjudgment conduct were in bad faith. In effect, Smith is asking this court
to apply a de novo standard of review and decide the issue of bad faith as a matter of law. Thus,
Smith is requesting that this court decide he is entitled to attorney fees and costs and remand only
for a determination as to the amount of the fees.


Based on these contentions raised by Smith, we will address whether the evidence of improper
motives is so strong that it can be determined as a matter of law.


This is not one of those rare cases in which direct proof of the defendant's subjective state of mind
was presented. Instead, the determination of SCH's motives will depend upon inferences drawn
from circumstantial evidence. (See Knight v. City of Capitola, supra, 4 Cal.App.4th at p. 932, 6
Cal.Rptr.2d 874.)


In Smith's view, “[t]he conclusive or indisputable facts demonstrate that SCH had an improper
motive in both defending and litigating the writ proceedings.” The facts Smith asserts are not
in dispute include (1) the bargain SCH attempted to make in 2004 to obtain Smith's dismissal
of a lawsuit in exchange for the hospital agreeing not to use the results of the *44  Hanford
hospitals' disciplinary proceeding against Smith, (2) the decisions of four courts to reinstate Smith's
privileges at hospitals operated by Adventist Health, and (3) the September 2002 decision of
the superior court that characterized as “troubling” Central Valley General Hospital's “using the
possibility of loss of hospital privileges as a bargaining chip in its efforts to secure favorable terms
for the purchase of the licentiate's practice....”


Although these facts support the inference that SCH decided to defend the mandamus proceeding
based on an improper **452  motive, we conclude that the inference is not necessarily compelled
by the evidence. For example, the terms of the settlement offer reflected in the May 5, 2004,
minutes of SCH's medical executive committee are difficult to reconcile with its later position in
this litigation that patient safety required it to treat the findings made in the disciplinary proceeding
of the Hanford hospitals as binding. Nevertheless, at least two inferences are possible. One
inference is that the motives underlying the settlement offer were improper, but by the time SCH
had to decide whether to defend this lawsuit, its motive had changed to a proper one. Alternatively,
as argued by Smith, one can infer that the motives underlying the settlement offer were improper
and that the same improper motives caused SCH to defend this lawsuit.


We will not decide that the inferences urged by Smith should be adopted as a matter of law on the
record presented. Instead, the trial court, sitting as the trier of fact, should decide which inferences
to draw in determining the factual question of motives after the parties have had the opportunity
to present arguments using the legal standard for bad faith adopted in this opinion.
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D. Proceedings on Remand
In Mir, the majority decided that the question whether the hospital's defense of the mandamus
proceeding was unreasonable or without foundation for purposes of section 809.9 would be
“redetermined pursuant to a noticed motion.” (Mir, supra, 27 Cal.App.4th at p. 1487, 33
Cal.Rptr.2d 243.) As guidance, the court stated that, as with motions generally, the conduct of the
hearing on the motion was within the trial court's discretion and the hospital was not prevented
“from subpoenaing and producing evidence and witnesses or otherwise defending against the
request.” (Id. at pp. 1487–1488, 33 Cal.Rptr.2d 243.)


Here, we conclude that a similar approach should be employed. Prior to the first hearing, neither
the parties nor the trial court had notice of (1) the legal standard for determining bad faith and (2)
the evidence relevant to the application of that standard. As a result, the arguments and evidence
were not developed using the subjective standard that focused on the defendant's *45  motives.
For example, SCH argued its 2004 settlement proposal was not relevant. Consequently, it did not
offer any evidence of the motives underlying the proposal, any explanation for how that proposal
was consistent with its later position that patient safety necessitated the termination of Smith's
privileges, or any evidence regarding a change in motives between when the proposal was made
and when the decision was made to defend the lawsuit. By remanding this matter for a hearing on
a noticed motion, SCH will not be disadvantaged by not knowing the exact standard that will be
applied and will have an opportunity to present evidence that may affect the inferences that are
drawn from their settlement proposal and other prelitigation conduct. Similarly, on remand neither
the trial court nor Smith will labor under uncertainty regarding the applicable standard.


Therefore, in remanding this matter, we will direct the trial court to address the question of bad faith
pursuant to a noticed motion that gives both parties the opportunity to present evidence relevant
to the motives of SCH in (1) defending the lawsuit and (2) taking specific conduct in litigating
the lawsuit.


IX. Judicial Notice of Entire Record of Prior Appeal
[42]  In an order filed April 7, 2010, 26  this court notified the parties that it proposed, **453  on
its own motion, to take judicial notice of the entire appellate record in case No. F050816, which
resulted in the opinion published as Smith v. Selma Community Hospital, supra, 164 Cal.App.4th
1478, 80 Cal.Rptr.3d 745. The order gave the parties an opportunity to respond. (See Evid.Code,
§ 455, subd. (a).) Smith stated that he had no objection. SCH responded by asserting “to the extent
that the appellate record includes the administrative record, such materials are irrelevant and not
properly considered by this Court.”
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26 The order granted SCH's motion for judicial notice filed November 4, 2009, and its motion
to augment record on appeal filed October 13, 2009.


We reject SCH's theory of irrelevance as objectively unreasonable. First, the administrative record
is relevant because it provides the factual foundation for the positions taken by the parties in the
litigation. Second, it is relevant to the question of bad faith because SCH's conduct during the
administrative proceeding provides circumstantial evidence regarding its motives in defending the
mandamus proceeding. Accordingly, we grant our own motion and take judicial notice of the entire
appellate record in the case No. F050816.


DISPOSITION


The order denying attorney fees is reversed and the matter remanded to the trial court for further
proceedings on the question whether Smith is entitled to *46  attorney fees and costs under section
809.9 on the ground of bad faith. The further proceedings shall include a noticed motion at which
the parties shall have the opportunity to present evidence and arguments relating to the application
of the subjective standard of bad faith set forth in this opinion. Smith shall recover his costs on
appeal.


WE CONCUR: LEVY, Acting P.J., and KANE, J.


All Citations


188 Cal.App.4th 1, 115 Cal.Rptr.3d 416, 10 Cal. Daily Op. Serv. 11,603, 2010 Daily Journal
D.A.R. 13,933


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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source to the district within 96 hours after such occurrence. The 
district shall, in turn, report the violation to the state board within 
five working days after receiving the report of the violation from the 
operator. 


42707. The air pollution control officer shall inspect, as he 
determines necessary, the monitoring devices installed in every 
stationary source of air contaminants located within his jurisdiction 
required to have such devices to insure that such devices are 
functioning properly. The district may require reasonable fees to be 
paid by the operator of any such source to cover the expense of such 
inspection and other costs related thereto. 


42708. This chapter shall not prevent any local or regional 
authority from adopting monitoring requirements more stringent 
than those set forth in this chapter or be construed as requiring the 
installation of monitoring devices on any stationary source or classes 
of stationary sources. This section shall not limit the authority of the 
board to require the installation of monitoring devices pursuant to 
Chapter 1 (commencing with Section 41500) . 


PART 5. VEHICULAR AIR POLLUTION CONTROL 


CHAPTER 1. GENERAL PROVISIONS 


43000. The Legislature finds and declares: 
(a) That the emission of air pollutants from motor vehicles is the 


primary cause of air pollution in many parts of the state. 
(b) That the control and elimination of such air pollutants is of 


prime importance for the protection and preservation of the public 
health and well-being, and for the prevention of irritation to the 
senses, interference with visibility, and damage to vegetation and 
property. 


(c) That the state has a responsibility to establish uniform 
procedures for compliance with standards which control or 
eliminate such air pollutants. 


(d) That the California goal for pure air quality is the 
achievement, by 1975, of an atmosphere with no significant 
detectable adverse effect from motor vehicle air pollution on 
property and on health, welfare, and the quality of life. 


(e) That vehicle emission standards applied to new motor 
vehicles, and to used motor vehicles equipped with motor vehicle 
pollution control devices, are standards with which all such vehicles 
shall comply. 


43001. The provisions of this part shall not apply to: 
(a) Racing vehicles. 
(b) Motorcycles, except as otherwise provided in Section 43106. 
43002. No motor vehicle of historic interest shall be required to 


have any motor vehicle pollution control device, except for such 
devices that were required by this part for such vehicles prior to the 
time that special identification plates were issued for that vehicle 
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pursuant to Section 5004 of the Vehicle Code. 
43003. No limited-production vehicle shall be required to meet 


emission standards of the state board that are more stringent than 
standards adopted by the state board for 1974 model year motor 
vehicles. Such vehicles shall meet the standards adopted by the state 
board for 1974 model year motor vehicles or the standards adopted 
by the Environmental ?rotection Agency for 1975 model year motor 
vehicles, whichever are more stringent. 


43004. Except as otherwise provided in Section 43001, 43002, or 
43005, the standards applicable under this part for exhaust emissions 
for gasoline-powered motor vehicles shall apply to motor vehicles 
which have been modified or altered to use a fuel other than gasoline 
or diesel. 


43005. Section 43004 of this code, and Sections 4000.1 and 27156 
of the Vehicle Code, shall not apply to a motor vehicle altered or 
modified to use a fuel other than gasoline or diesel completed prior 
to August 31, 1969. 


43006. The state board may approve the fuel system of any motor 
vehicle powered by propane, butane, or natural gas which meets the 
standards specified by Section 43004. 


43007. Whenever any motor vehicle is required to be equipped 
with any motor vehicle pollution control device by rules and 
regulations adopted by any district pursuant to Section 43658, such 
motor vehicle shall be equipped with such device. 


43008. Except as provided by Sections 43100 and 43101 and 
Chapter 3 (commencing with Section 43600) , all motor vehicles 
required pursuant to the National Emission Standards Act (42 U.S.C., 
Secs. 1857f-1 to 185717-7, inclusive) and the standards and regulations 
promulgated thereunder, to be equipped with motor vehicle 
pollution control devices, shall be equipped with such devices 
required by that act. 


43009. Except as otherwise provided in Section 43002, every 
motor vehicle subject to this part shall meet the standards adopted 
by the state board pursuant to Sections 27157 and 27157.5 of the 
Vehicle Code. 


43010. With respect to the program designed and adopted by the 
Department of Consumer Affairs pursuant to Chapter 20.4 
(commencing with Section 9889.50) of Division 3 of the Business and 
Professions Code, the state board shall, in time for the Department 
of Consumer Affairs to comply with the schedule specified in 
subdivisions (a) and (b) of Section 9889.55 of that code, after public 
hearings, prescribe maximum air pollution emission standards to be 
applied in inspecting motor vehicles. 


In prescribing such standards, the state board shall undertake such 
studies and experiments as are necessary and feasible, evaluate 
available data, and confer with automotive engineers. 
The standards shall be set at a level reasonably achievable for each 


class and model of motor vehicle when operating in a reasonably 
sound mechanical condition, allowing for the effects of installed 
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motor vehicle pollution control devices, and the motor vehicle's age 
and total mileage. The standards shall be designed to secure the 
operation of all such motor vehicles, as soon as possible, with a 
substantial reduction in air pollution emissions, and shall be revised 
from time to time, as experience justifies. 
43011. (a) The state board shall establish criteria for the 


evaluation of the effectiveness of motor vehicle pollution control 
devices. After the establishment of such criteria, the state board shall 
evaluate motor vehicle pollution control devices which have been 
submitted to it for testing. 


(b) The criteria established by the state board pursuant to 
subdivision (a) shall include, but need not be limited to: 


(1) Provisions for the testing of vehicles on which a device is 
installed, when an engineering evaluation of the device indicates 
such testing is warranted. 


(2) A requirement that independent test data be supplied to the 
state board for each device it is requested to test. 


43012. For the purpose of enforcing or administering any federal, 
state, or local law, order, regulation, or rule relating to vehicular 
sources of emissions, the executive officer of the state board or an 
authorized representative of the executive officer, upon 
presentation of his credentials or, if necessary under the 
circumstances, after obtaining an inspection warrant pursuant to 
Title 13 (commencing with Section 1822.50), Part 3 of the Code of 
Civil Procedure, shall have the right of entry to any premises owned, 
operated, used, leased, or rented by any new or used car dealer, as 
defined in Sections 9995, 286, and 426 of the Vehicle Code, for the 
purpose of inspecting any new vehicle, including any vehicle subject 
to the warranty provisions of Sections 43204 and 43205, for which 
emission standards have been enacted or adopted or for which 
emissions equipment is required and which is situated on the 
premises for the purpose of emission-related maintenance, repair, or 
service, or for the purpose of sale, lease, or rental, whether or not 
such vehicle is owned by such dealer. Such inspection may extend to 
all emission-related parts and operations of any such vehicle, and 
may require the on-premises operation of an engine or vehicle, the 
on-premises securing of samples of emissions from any such vehicle, 
and the inspection of any records which relate to vehicular emissions 
required by the Environmental Protection Agency or by any state or 
local law, order, regulation, or rule to be maintained by any such 
dealer in connection with his business. 
This right of entry shall be limited to the hours during which the 


dealer is open to the public, except when the entry is made pursuant 
to warrant or whenever the executive officer or his authorized 
representative has reasonable cause to believe that a violation of any 
federal, state, or local law, order, regulation, or rule has been 
committed in his presence. No vehicle shall be inspected pursuant 
to this section more than one time without an inspection warrant or 
without reasonable cause unless (a) the vehicle undergoes a change 
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of ownership or (b) the inspection reveals that the vehicle has failed 
to comply wit h required emissions standards or equipment, in which 
case one additional inspection may be made to verify or correct the 
violation. 
With respect to vehicles not owned by the dealer, the state board 


may not prosecute, without the owner's knowledge or consent, any 
violation by the owner of any law pertaining to vehicular emissions 
unless prior notice of the inspection has been given to the owner. 


Notwithstanding the provisions of Section 17150 of the Vehicle 
Code, the state shall be liable for any injury or damage caused by the 
negligent or wrongful act or omission of the operator of any vehicle 
which is operated pursuant to this section. 


X3013. The board may adopt and implement motor vehicle 
emission standards for the control of air contaminants and sources of 
air pollution which the board has found to be necessary and 
technologically feasible to carry out the purposes of this division. 


43014. i he Air Pollution Cor_trol Fund is continued in existence 
in the State Treasury. All money in the fund is continuously 
appropriated to the state board to carry out its duties and functions. 


CHAPTER 2. NEvv MOTOR VEHICLES 


Article 1. Ceneral Provisions 


43100. The state board may certify new motor vehicles and motor 
vehicle pollution control devices for new vehicles pursuant to this 
article. 


43101. The state board shall adopt and implement emission 
standards for new motor vehicles for the control of emissions 
therefrom, which standards the state board has found to be necessary 
and technologically feasible to carry out the purposes of this division. 
Such standards may be applicable to motor vehicle engines, rather 
than to motor vehicles. 


43102. No new motor vesicle shall be certified by the state board 
for sale and registration in this state, or engine certified by the state 
board for use in such vehicle, unless such vehicle or engine, as the 
case may be, fulfills all of the following conditions: 


(a) Meets the erlission standards adopted by the state board 
pursuant to Section 43101 under test procedures adopted by the state 
board pursuant to Section 43104. 


(b) Has been approved by the state board. 
43103. -.1n  the case of an engine required to use unleaded fuel, the 


engine, in order to be certified, snail be designed to operate 
satisfactorily on a gasoline having a research octane number not 
greater than 91. 


43104. For the certification of new motor vehicles, the state board 
shall adopt, by regulation, test procedures to determine whether 
such vehicles are in compliance with the emission standards 
established pursuant to Section 43101. ?'he state board shall base its 
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test procedures on federal test procedures or on driving patterns 
typical in the urban areas of California. 


43105. No new motor vehicle required pursuant to this part to 
meet the emission standards established pursuant to Section 43101 
shall be sold and registered in this state if the vehicle manufacturer 
has violated emission standards or test procedures and has failed to 
take corrective action, which may include recall of vehicles, specified 
by the state board in accordance with regulations of the state board. 
If a manufacturer contests the necessity for, or the scope of, a recall 
of vehicles ordered pursuant to this section and so advises the state 
board, the state board shall not require such recall unless it first 
affords the manufacturer the opportunity, at a public hearing, to 
present evidence in support of the manufacturer's objections. H a 
vehicle is recalled pursuant to this section, the manufactu er shall 
make all necessary corrections specified by the state board without 
charge to the registered owner of the vehicle or, at the 
manufacturer's election, reimburse the registered owner for the cost 
of making such necessary corrections. 
The procedures for determining, and the facts constituting, 


compliance or failure of compliance shall be established by the state 
board. 


43106. Each new motor vehicle or engine required pursuant to 
this part to meet the emission standards established pursuant to 
Section 43101 shall be, in all material respects, substantially the same 
in construction as the test motor vehicle or engine, as the case may 
be, which has been certified by the stare board in accordance with 
Section 43104. However, changes with respect to new motor vehicles 
or engines previously certified may be made if such changes do not 
increase emissions above the standards under which those motor 
vehicles or engines, as the case may be, were certified and are made 
in accordance with procedures specified by the state board. 


4310`1. (a) The state board may, by regulation, adopt emission 
standards for new 1977 and later model year motorcycles registered 
or identified by the Department of Motor Vehicles which are sold in 
the state on or after July i, 1976, or such later date as established by 
the state board by regulation. 


(b) Motorcycles shall be exempt from the provisions of Section 
43200. 


Article 2. Manufacturers and Dealers 


43200. The manufacturer of each motor vehicle certified by the 
state board shall securely affix on a side window to the rear of the 
driver or, if it cannot be so placed, to the windshield of the motor 
vehicle in accordance with paragraph (3) of subdivision (b) of 
Section 26708 of the Vehicle Code, a decal on which such 
manufacturer shall endorse clearly, distinctly, and legibly true and 
correct entries disclosing the following information concerning such 
motor vehicle: 
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(a) The emission standards adopted by the state board pursuant 
to Section 43101 which are applicable to that motor vehicle. 


(b) For 1975 and 1976 model year motor vehicles, the exhaust 
emissions, based on quality audit tests of assembly line motor 
vehicles, and, at the beginning of each model year, based on 
certification fleet data. 


(c) For each 1977 and later model year motor vehicle, the exhaust 
emissions as determined by the factory assembly line test for that 
motor vehicle. 
Nothing in this division or in any other statute shall be construed 


as prohibiting a purchaser from removing the decal required by this 
section, after he has taken possession of the vehicle. 


43201. Any dealer or person holding a retail seller's permit who 
sells a new motor vehicle without the decal required by Section 43200 
shall be subject to a civil penalty of not to exceed one thousand 
dollars ($ 1,000) . 
Any penalty recovered pursuant to this section shall be deposited 


into the General Fund. 
43202. No new motor vehicle required to meet the emission 


standards adopted by the state board pursuant to Section 43101 shall 
be sold and registered in this state unless the manufacturer thereof 
permits the state board to conduct surveillance testing of emissions 
of new motor vehicles at his assembly facilities, or at any other 
location where the manufacturer's assembly line testing is 
performed and assembly line testing records are kept. 


Authorization for the sale and registration of any new motor 
vehicle in this state may be rescinded or withheld if, at any time, the 
state board is prevented by the manufacturer from conducting 
surveillance of assembly line testing. 


43203. In connection with surveillance of emissions from new 
motor vehicles prior to their retail sale, the state board may, by 
regulation, impose fees on manufacturers of such vehicles to recover 
the state board's costs in conducting such surveillance. 
Fees authorized by this section shall be imposed only for 


surveillance of emissions from new motor vehicles actually 
conducted. 
Fees collected in accordance with this section shall be credited as 


a reimbursement to the support appropriation of the state board in 
order to finance its costs incurred in its program for the surveillance 
of emissions from new vehicles. 


43204. The manufacturer of each motor vehicle and each motor 
vehicle engine shall warrant to the ultimate purchaser and each 
subsequent purchaser that the motor vehicle or motor vehicle 
engine is: 


(a) Designed, built, and equipped so as to conform, at the time of 
sale, with the applicable emission standards specified in this part. 


(b) Free from defects in materials and workmanship which cause 
such motor vehicle or motor vehicle engine to fail to conform with 
applicable regulations for its useful life as determined pursuant to 
Section 43205. 
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43205. As used in Section 43204, "useful life" of a motor vehicle 
or motor vehicle engine means: 


(a) In the case of light duty motor vehicles, and motor vehicle 
engines used in such motor vehicles, a period of use of five years or 
50,000 miles, whichever first occurs. 


(b) In the case of any other motor vehicle or motor vehicle 
engine, the period of use set forth in subdivision (a), unless the state 
board determines that a period of use of greater duration or mileage 
is appropriate. 


43206. Commencing April 1, 1973, and semiannually thereafter, 
every person who manufactures new motor vehicles for sale in 
California shall file with the state board a report as to such person's 
efforts and progress in meeting federal standards promulgated 
pursuant to Section 1857f-1(b) ( 1) of Title 42 of the United States 
Code. 
The reports shall be available to the public. However, the 


manufacturer may designate that a portion of the report is a trade 
secret and such portion shall not be released except to such state 
board employees as are specifically designated by the executive 
officer, unless the state board, after an investigation, determines such 
portion is not in fact a trade secret. State board employees having 
access to the trade secret shall maintain its confidentiality. 
The state board shall conduct such investigations with respect to 


the reports as it deems necessary and shall file a summary of the 
quarterly reports with the Legislature and the Governor as soon after 
each quarter as possible. 
No report is required from a manufacturer once all models of 


motor vehicles of the manufacturer which are sold in California and 
which are subject to the standards promulgated pursuant to Section 
1857f-1(b) ( 1) of Title 42 of the United States Code meet all such 
standards. 


43207. The state board may revoke outstanding certification of 
new motor vehicles for sale in California if the manufacturer thereof 
willfully fails to file any semiannual report required by Section 43206 
or files a report which is deemed by the state board to inadequately 
describe the manufacturer's efforts and progress. 
The state board may also withhold future certification of such 


manufacturer's vehicles until such time as the manufacturer offers 
for sale in California vehicles which meet the standards promulgated 
pursuant to Section 1857f-1(b) ( 1) of Title 42 of the United States 
Code. 


43208. Factory assembly line test procedures shall not apply to 
light duty motor vehicles, if (a) the manufacturer thereof advises the 
state board in writing that the manufacturer does not intend to sell 
more than 1,000 motor vehicles in California in a given model year, 
and (b) the manufacturer does not sell more than 1,000 motor 
vehicles of its make in such a year. Nothing in this section shall be 
construed to prohibit the state board from requiring testing by the 
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applicable certifying test procedure of up to 2 percent of the motor 
vehicles of such a manufacturer sold in California. This section shall 
not apply to 1976 and later model year motor vehicles. 


43209. No manufacturer or distributor who pays a penalty 
pursuant to Section 43212 shall add the amount of such penalty to the 
cost of any motor vehicles sold by such manufacturer, and any 
provision of any contract of sale including such penalty as part of the 
cost of a motor vehicle shall be void and unenforceable. 


43210. (a) The state board shall provide, by regulation, for the 
testing of motor vehicles on factory assembly lines or in such manner 
as the state board determines best suited to carry out the purpose of 
this part and this section. 


(b) If a motor vehicle does not meet the prescribed assembly line 
standards, the motor vehicle may be retested according to the official 
test procedures upon which original certification for that make and 
model vehicle was based. Any motor vehicle meeting the applicable 
emission standards by either of the testing procedures shall be 
deemed to meet the emission standards of the State of California and 
shall be eligible for sale in this state. 


43211. No new motor vehicle shall be sold in California that does 
not meet the emission standards adopted by the state board, and any 
manufacturer who sells, attempts to sell, or causes to be offered for 
sale a new motor vehicle that fails to meet the applicable emission 
standards shall be subject to a civil penalty of five thousand dollars 
($5,000) for each such action. 
Any penalty recovered pursuant to this section shall be deposited 


into the General Fund. 
43212. Any manufacturer or distributor who does not comply 


with the emission standards or the test procedures adopted by the 
state board shall be subject to a civil penalty of fifty dollars ($50) for 
each vehicle which does not comply with the standards or 
procedures and which is first sold in this state. The payment of such 
penalties to the state board shall be a condition to the further sale by 
such manufacturer or distributor of motor vehicles in this state. 
Any penalty recovered pursuant to this section shall be deposited 


into the Air Pollution Control Fund. 
43213. Sections 43211 and 43212 shall be enforced by the state 


board, and may be enforced by the Department of the California 
Highway Patrol, the Department of Motor Vehicles, and the Bureau 
of Automotive Repair in the Department of Consumer Affairs. 


CHAPTER 3. USED MOTOR VEHICLES 


Article 1. Device Certification 


43600. The state board shall adopt and implement emission 
standards for used motor vehicles for the control of emissions 
therefrom, which standards the state board has found to be necessary 
and technologically feasible to carry out the purposes of this division; 
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however, the installation of certified devices on used motor vehicles 
shall not be mandated except by statute. Such standards may be 
applicable to motor vehicle engines, rather than to motor vehicles. 


43601. The state board shall certify exhaust devices for 1955 
through 1965 model year motor vehicles. 


43602. An exhaust device certified by the state board pursuant to 
Section 43601 shall not allow emissions exceeding any of the 
following: 


(a) 350 parts per million hydrocarbons. 
(b) 2 percent carbon monoxide. 
(c) 800 parts per million nitrogen oxide. 
However, if no exhaust device meets all three of the maximums 


specified in subdivisions ( a) , ( b) , and ( c) , the state board may certify 
an exhaust device which meets any two of the three maximums 
specified, if the installation of such a device in a motor vehicle would 
not increase the other emission in excess of the emission of that 
pollutant by the vehicle in the absence of such a device. 


If two or more exhaust devices are certified that they meet the 
requirements of this section, the state board may not require the 
installation of more than one exhaust device on any motor vehicle. 


43603. The state board shall adopt, by regulation, criteria for the 
certification of exhaust devices pursuant to Section 43601. Such 
criteria shall include, but not be limited to, requirements that: 


(a) The device meets the cost and performance requirement 
specified in Section 43604. 


(b) The device shall not allow exhaust emissions exceeding the 
amount specified in Section 43602. 


(c) The manufacturer of the device comply with Section 43635. 
43604. An exhaust device certified pursuant to Section 43601: 
(a) Shall not cost, including the cost of installation, more than 


eighty-five dollars ($85) . 
(b) Shall not require maintenance more than once each 12,000 


miles of operation, and such maintenance shall not cost, including 
the cost of parts and labor, more than fifteen dollars ($15). 


(c) Shall equal or exceed the performance criteria established by 
the state board for such devices for new motor vehicles or, in the 
alternative, have an expected useful life of at least 30,000 miles of 
operation. 


43610. The state board shall set standards for, and certify, exhaust 
devices to significantly reduce the emission of oxides of nitrogen 
from 1966 through 1970 model year motor vehicles, as determined by 
the state board from a representative sampling of such motor 
vehicles, which the state board has found to be necessary and 
technologically feasible to carry out the purposes of this division. 


In setting standards under this section, the primary consideration 
shall be the greatest possible reduction of oxides of nitrogen. 


43611. The state board shall adopt, by regulation, criteria for the 
certification of exhaust devices pursuant to Section 43610. Such 
criteria shall include, but not be limited to, requirements that: 
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(a) The device meets the cost and performance requirements 
specified in Section 43612. 


(b) The device shall not allow exhaust emissions of oxides of 
nitrogen exceeding the standard adopted by the state board 
pursuant to Section 43610. 


(c) The manufacturer of the device comply with Sections 43613 
and 43635. 


43612. An exhaust device certified pursuant to Section 43610: 
(a) Shall not cost, including the cost of installation, more than 


thirty-five dollars ($35). 
(b) Shall not require maintenance more than once each 12,000 


miles of operation, and such maintenance shall not cost, including 
the cost of parts and labor, more than fifteen dollars ($15). 


(c) Shall equal or exceed the performance criteria established by 
the state board for devices for new motor vehicles or, in the 
alternative, have an expected useful life of at least 50,000 miles of 
operation. 


43613. The manufacturer of an exhaust device certified pursuant 
to Section 43610 shall include, with the sale of such device, 
instructions setting forth what steps the purchaser should take to 
maintain such device in proper working condition. 


43614. After one or more devices are initially certified pursuant 
to Section 43610, no device shall be certified under that section which 
is less effective than the one or ones initially certified. Any 
subsequent certification of a more effective device shall not affect 
the certification of a previously certified device. 
43630. (a) In addition to certifying devices which meet the 


standards set forth in, or established pursuant to, Sections 43602 and 
43610, the state board shall adopt standards for certifying exhaust 
devices which achieve a reduction of the emission of hydrocarbons, 
carbon monoxide, and oxides of nitrogen from the exhaust of a motor 
vehicle substantially below the standards for any two pollutants set 
forth in, or established pursuant to, Section 43602 or 43610. 


If, however, an exhaust device is shown to substantially reduce the 
emission of any two of the three pollutants, the state board may 
certify such a device, so long as the installation of such device in a 
motor vehicle does not increase the emission of the other pollutant 
in excess of the emission of that pollutant by the vehicle in the 
absence of such a device. 


(b) Devices certified pursuant to this section may be certified 
without regard to the provisions of subdivision (a) of Section 43604 
or subdivision (a) of Section 43612. 


(c) After one or more such devices are initially certified, no 
device shall be certified pursuant to this section which is substantially 
less effective than any device previously certified, unless the state 
board determines, pursuant to a cost-benefit analysis, that such less 
effective device is also substantially less costly and therefore merits 
certification. Any subsequent certification of a more effective device 
shall not affect the certification of a previously certified device. 
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(d) The state board may permit the installation of a device 
certified pursuant to this section in lieu of any certified motor vehicle 
pollution control device which is required to be installed pursuant to 
any other provision of state law, if the installation of such device on 
that particular classification of motor vehicles results in no greater 
emissions than if the required certified device were operative over 
the life of the vehicle. The applicant shall be responsible for proving 
compliance with this subdivision and with other applicable criteria. 
Certificates of compliance shall be required upon the installation of 
a device certified pursuant to this section and installed pursuant to 
this subdivision, as if it were a device required by any other provision 
of state law. 


43635. As a condition to the certification of any motor vehicle 
pollution control device required under this chapter, except Section 
43630, the manufacturer of such a device, in order to protect the 
public interest, shall agree to either of the following: 


(a) That, until two or more such devices are certified for the same 
subclassification of motor vehicles, he enter into such cross-licensing 
or other agreements the state board determines, after a public 
hearing, are necessary to insure adequate competition among 
manufacturers of such devices. 


(b) That, if his device is the only one made available to the public, 
the retail price of the device, including installation, does not exceed 
the price established, after a public hearing, by the state board for 
that device. 
43636. (a) In establishing the fair and reasonable retail price for 


a motor vehicle pollution control device for purposes of subdivision 
(b) of Section 43635, the state board shall take into consideration the 
cost of manufacturing the device and the manufacturer's suggested 
retail price. 


(b) The price established by the state board shall, in no case, 
exceed the amount specified in subdivision (a) of Section 43604 or 
subdivision (a) of Section 43612, as the case may be. 


43640. The state board may revoke, suspend, or restrict a 
certification of a previously certified device, or an exemption 
previously granted, upon a determination by the state board that the 
device no longer operates within the applicable criteria and 
standards adopted by the state board or no longer should be 
exempted. 
Such a determination may be based on any relevant information, 


including, but not limited to, a change in the device, significant 
differences between certified and production models, or new data 
which bear upon the applicable certification criteria or standards 
and require the revocation of the device. 


43641. Proceedings to review the denial of an application for 
certification or exemption, or proceedings to revoke, suspend, or 
restrict a certification previously granted by the state board, shall, 
upon the timely request of the applicant or affected manufacturer, 
be conducted by the state board in accordance with the provisions 
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of Chapter 5 (commencing with Section 11500), Part 1, Division 3, 
Title 2 of the Government Code, and the state board shall have all 
the powers granted therein to the Office off' Administrative Hearings. 


43642. Certification for a motor vehicle pollution control device 
may be revoked by the state board, if the actual cost of the device 
installed exceeds the cost permitted by law or established pursuant 
to subdivision (b) of Section 43635. 


43643. Any motor vehicle equipped with a certified device shall 
not be deemed in violation of the provisions of this part, or Section 
27156 of the Vehicle Code, because the certification of the device is 
subsequently revoked, suspended, or restricted. 
Replacement parts for the device may continue to be supplied and 


used for such vehicle, unless the revocation, suspension, or restriction 
is based upon a finding that the certified device has been found to 
be unsafe in actual use or is otherwise mechanically defective, in 
which event the device shall be brought into compliance with the 
provisions of this part within 30 days after such a finding. 
43644. (a) No person shall install, sell, offer for sale, or advertise, 


or, except in an application to the state board for certification of a 
device, represent, any device as a motor vehicle pollution control 
device for use on any used motor vehicle unless that device has been 
certified by the state board. No person shall sell, offer for sale, 
advertise, or represent any motor vehicle pollution control device as 
a certified device which, in fact, is not a certified device. Any 
violation of this subdivision is a misdemeanor. 


(b) Subdivision (a) shall not preclude any person from installing, 
selling, offering for sale, or advertising a device as a motor vehicle 
pollution control device for use on a particular classification of used 
motor vehicles if the state board has found that the installation of the 
device on that particular classification of used motor vehicle results 
in such vehicles meeting the state exhaust emissions standards. 


43645. Whenever the state board certifies a motor vehicle 
pollution control device :or the control of emissions of pollutants 
from a particular source of emissions from motor vehicles for which 
standards have been set by this part or by the state board, it shall so 
notify the Department of Motor Vehicles, the Department of the 
California Highway Patrol, and the Bureau of Automotive Repair in 
the Department of Consumer Affairs. 


Article 2. Certified Device Installation 


43650. Every 1955 and later model motor vehicle shall be 
equipped with the certified device as required by the Department 
of Motor Vehicles Manual of Registration Procedures as of January 
1, 1975, or as amended to reflect the adoption of rules and regulations 
by a district board pursuant to Section 43658. 


43651. Every 1968 or later model year motor vehicle, subject to 
registration in this state, shall be ecuipped with a certified device to 
control its crankcase emissions. 
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In order to ensure that restaurants which provide whole 
Chinese-style roast duck may continue to do so without interruption, 
it is necessary that this act take effect immediately.


CHAPTER 388


An act to amend Section 1793.2 of the Civil Code, relating to 
warranties.


[Approved by Governor July 7,1982. Filed with 
Secretary of State July 7,1982.]


The people of the State of California do enact as follows:


SECTION 1. Section 1793.2 of the Civil Code is amended to read: 
1793.2. (a) Every manufacturer of consumer goods sold in this


state and for which the manufacturer has made an express warranty 
shall:


(1) Maintain in this state sufficient service and repair facilities 
reasonably close to all areas where its consumer goods are sold to 
carry out the terms of such warranties or designate and authorize in 
this state as service and repair facilities independent repair or service 
facilities reasonably close to all areas where its consumer goods are 
sold to carry out the terms of such warranties.


As a means of complying with paragraph (1) of this subdivision, a 
manufacturer shall be permitted to enter into warranty service 
contracts with independent service and repair facilities. The 
warranty service contracts may provide for a fixed schedule of rates 
to be charged for warranty service or warranty repair work, 
however, the rates fixed by such contracts shall be in conformity with 
the requirements of subdivision (c) of Section 1793.3. The rates 
established pursuant to subdivision (c) of Section 1793.3, between 
the manufacturer and the independent service and repair facility, 
shall not preclude a good-faith discount which is reasonably related 
to reduced credit and general overhead cost factors arising from the 
manufacturer’s payment of warranty charges direct to the 
independent service and repair facility. The warranty service 
contracts authorized by this paragraph shall not be executed to cover 
a period of time in excess of one year.


(2) In the event of a failure to comply with paragraph (1) of this 
subdivision, be subject to the provisions of Section 1793.5.


(b) Where such service and repair facilities are maintained in this 
state and service or repair of the goods is necessary because they do 
not conform with the applicable express warranties, service and
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repair shall be commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless the buyer 
agrees in writing to the contrary, the goods must be serviced or 
repaired so as to conform to the applicable warranties within 30 days. 
Delay caused by conditions beyond the control of the manufacturer 
or his representatives shall serve to extend this 30-day requirement. 
Where such delay arises, conforming goods shall be tendered as soon 
as possible following termination of the condition giving rise to the 
delay.


(c) It shall be the duty of the buyer to deliver nonconforming 
goods to the manufacturer’s service and repair facility within this 
state, unless, due to reasons of size and weight, or method of 
attachment, or method of installation, or nature of the 
nonconformity, such delivery cannot reasonably be accomplished. 
Should the buyer be unable to effect return of nonconforming goods 
for any of the above reasons, he shall notify the manufacturer or its 
nearest service and repair facility within the state. Written notice of 
nonconformity to the manufacturer or its service and repair facility 
shall constitute return of the goods for purposes of this section. Upon 
receipt of such notice of nonconformity the manufacturer shall, at its 
option, service or repair the goods at the buyer’s residence, or pick 
up the goods for service and repair, or arrange for transporting the 
goods to its service and repair facility. All reasonable costs of 
transporting the goods when, pursuant to the above, a buyer is 
unable to effect return shall be at the manufacturer’s expense. The 
reasonable costs of transporting nonconforming goods after delivery 
to the service and repair facility until return of the goods to the buyer 
shall be at the manufacturer’s expense.


(d) Should the manufacturer or its representative in this state be 
unable to service or repair the goods to conform to the applicable 
express warranties after a reasonable number of attempts, the 
manufacturer shall either replace the goods or reimburse the buyer 
in an amount equal to the purchase price paid by the buyer, less that 
amount directly attributable to use by the buyer prior to the 
discovery of the nonconformity.


(e) (1) It shall be presumed that a reasonable number of 
attempts have been made to conform a new motor vehicle to the 
applicable express warranties if, within one year from delivery to the 
buyer or 12,000 miles, whichever occurs first, either (A) the same 
nonconformity has been subject to repair four or more times by the 
manufacturer or its agents and the buyer has at least once directly 
notified the manufacturer of the need for the repair of the 
nonconformity, or (B) the vehicle is out of service by reason of repair 
of nonconformities by the manufacturer or its agents for a 
cumulative total of more than 30 calendar days since delivery of the 
vehicle to the buyer. The 30-day limit shall be extended only if 
repairs cannot be performed due to conditions beyond the control 
of the manufacturer or its agents. The buyer shall be required to
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directly notify the manufacturer pursuant to subparagraph (A) only 
if the manufacturer has clearly and conspicuously disclosed to the 
buyer, with the warranty or the owner’s manual, the provisions of 
this subdivision and that of subdivision (d), including the 
requirement that the buyer must notify the manufacturer directly 
pursuant to subparagraph (A). This presumption shall be a 
rebuttable presumption affecting the burden of proof in any action 
to enforce the buyer’s rights under subdivision (d) and shall not be 
construed to limit those rights.


(2) If a qualified third party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
a third party process with a description of its operation and effect, 
the presumption in paragraph (1) may not be asserted by the buyer 
until after the buyer has initially resorted to the third party process 
as required in paragraph (3). Notification of the availability of the 
third party process is not timely if the buyer suffers any prejudice 
resulting from any delay in giving the notification. If a qualified third 
party dispute resolution process does not exist, or if the buyer is 
dissatisfied with the third party decision, or if the manufacturer or 
its agent neglects to promptly fulfill the terms of such third party 
decision, the buyer may assert the presumption provided in 
paragraph (1) in an action to enforce the buyer’s rights under 
subdivision (d). The findings and decision of the third part)' shall be 
admissible in evidence in the action without further foundation. Any 
period of limitation of actions under any federal or California laws 
with respect to any person shall be extended for a period equal to the 
number of days between the date a complaint is filed with a third 
party dispute resolution process and the date of its decision or the 
date before which the manufacturer or its agent is required by the 
decision to fulfill its terms, whichever occurs later.


(3) A qualified third party dispute resolution process shall be one 
that complies with the Federal Trade Commission’s minimum 
requirements for informal dispute settlement procedures as set forth 
in the Commission's regulations at 16 Code of Federal Regulations 
Part 703; that renders decisions which are binding on the 
manufacturer if the buyer elects to accept the decision; that 
prescribes a reasonable time not to exceed 30 days, within which the 
manufacturer or its agents must fulfill the terms of those decisions; 
and that each year provides to the Department of Motor Vehicles a 
report of its annual audit required by the Commission’s regulations 
on informal dispute resolution procedures.


(4) For the purposes of this subdivision the following terms have 
the following meanings:


(A) “Nonconformity” means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle.
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(B) “New motor vehicle” means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
purposes, but does not include motorcycles, motorhomes, or off-road 
vehicles.


CHAPTER 389


An act to amend Sections 700.01 and 700.02 of the Insurance Code, 
relating to insurance.


[Approved by Governor July 7, 1982. Filed with 
Secretary of State July 7,1982.]


The people of the State of California do enact as follows:


SECTION 1. Section 700.01 of the Insurance Code is amended to 
read:


700.01. In addition to any or all of the classes of insurance which 
it is permitted to transact by all other applicable provisions of this 
code, any incorporated insurer admitted or hereafter admitted for 
one or more of the classes of insurance stated in Section 100, except 
life, title, mortgage, or mortgage guaranty shall (subject to any 
limitations contained in its articles of incorporation or charter) be 
admitted after October 1,1953, for any or all of the following classes, 
upon making application therefor and complying with all applicable 
requirements of law, if its paid-in capital is not less than one million 
three hundred thousand dollars ($1,300,000) or the aggregate of the 
amounts hereinafter set forth opposite the classes transacted by it in 
the United States if an alien insurer, or in any jurisdiction if other 
than an alien insurer, whichever is lower; provided, that the paid-in 
capital of incorporated insurers not transacting either fire, marine or 
surety insurance making application under this section shall be at 
least one hundred fifty thousand dollars ($150,000) in excess of such 
aggregate amount. In no event shall any incorporated insurer, as a 
condition for its admission, be permitted to have a paid-in capital of 
less than five hundred thousand dollars ($500,000) or be required to 
have a paid-in capital in excess of one million three hundred 
thousand dollars ($1,300,000) for any or all of the classes of insurance 
hereinafter set forth.
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CHAPTER 1280 


An act to add Chapter 20.5 (commencing with Section 9889.70) to 
Division 3 of the Business and Professions Code, to amend Sections 
1793.2 and 1794 of, and to add Section 1793.25 to, the Civil Code, to 
amend Section 7102 of the Revenue and Taxation Code, and to 
amend Section 3050 of the Vehicle Code, relating to warranties, and 
making an appropriation therefor. 


[Approved by Governor September 28, 1987. Filed with 
Secretary of State September 28, 1987.1 


The people of the State of California do enact as follows: 


SECTION 1. Chapter 20.5 (commencing with Section 9889.70) is 
added to Division 3 of the Business and Professions Code, to read: 


CHAPTER 20.5. CERTIFICATION OF THIRD PARTY DISPUTE 
RESOLUTION PROCESSES 


9889.70. Unless the context requires otherwise, the following 
definitions govern the construction of this chapter: 


(a) "Bureau" means the Bureau of Automotive Repair. 
(b) "New motor vehicle" means a new motor vehicle as defined 


in subparagraph (B) of paragraph (4) of subdivision (e) of Section 
1793.2 of the Civil Code. 


(c) "Manufacturer" means a new motor vehicle manufacturer, 
manufacturer branch, distributor, or distributor branch required to 
be licensed pursuant to Article 1 (commencing with Section 11700) 
of Chapter 4 of Division 5 of the Vehicle Code. 


(d) "Qualified third party dispute resolution process" means a 
third party dispute resolution process which operates in compliance 
with paragraph (3) of subdivision (e) of Section 1793.2 of the Civil 
Code and this chapter and which has been certified by the bureau 
pursuant to this chapter. 


9889.71. The bureau shall establish a program for certifying each 
third party dispute resolution process used for the arbitration of 
disputes pursuant to paragraph (2) of subdivision (e) of Section 
1793.2 of the Civil Code. In establishing the program, the bureau shall 
do all of the following: 


(a) Prescribe and provide forms to be used to apply for 
certification under this chapter. 


(b) Establish a set of minimum standards which shall be used to 
determine whether a third party dispute resolution process is in 
substantial compliance with paragraph (3) of subdivision (e) of 
Section 1793.2 of the Civil Code and this chapter. 


(c) Prescribe the information which each manufacturer, or other 
entity, that uses a third party dispute resolution process, and that 
applies to have that process certified by the bureau, shall provide the 
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bureau in the application for certification. In prescribing the 
information to accompany the application for certification, the 
bureau shall require the manufacturer, or other entity, to provide 
only that information which the bureau finds is reasonably necessary 
to enable the bureau to determine whether the third party dispute 
resolution process is in substantial compliance with paragraph (3) of 
subdivision (e) oi' Sec:tion 1793.2 of the Civil Code and this chapter. 


(d) Prescribe the information that each qualified third party 
dispute resolution process shall provide the bureau, and the time 
intervals at which the information shall be required, to enable the 
bureau to determine whether the qualified third party dispute 
resolution process continues to operate in substantial compliance 
with paragraph (3) of subdivision ( e) of Section 1793.2 of the Civil 
Code and this chapter. 
9889.72. (a) Each manufacturer may establish, or otherwise 


make available to buyers or lessees of new motor vehicles, a qualified 
third party dispute resolution process for the resolution of disputes 
pursuant to paragraph (2) of subdivision (e) of Section 1793.2 of the 
Civil Code. The manufacturer, or other entity, which operates the 
third party dispute resolution process shall apply to the bureau for 
certification of that process. The application for certification shall be 
accompanied by the information prescribed by the bureau. 


(b) The bureau shall review the application and accompanying 
information and, after conducting an onsite inspection, shall 
determine whether the third party dispute resolution process is in 
substantial compliance with paragraph (3) of subdivision (e) of 
Section 1793.2 of the Civil Code and this chapter. If the bureau 
determines that the process is in substantial compliance, the bureau 
shall certify the process. If the bureau determines that the process 
is not in substantial compliance, the bureau shall deny certification 
and shall state, in writing, the reasons for denial and the 
modifications in the operation of the process that are required in 
order for the process to be certified. 


(c) The bureau shall make a final determination whether to 
certify a third party dispute resolution process or to deny 
certification not later than 90 calendar days following the date the 
bureau accepts the application for certification as complete. 
9889.73. (a) The bureau, in accordance with the time intervals 


prescribed pursuant to subdivision (d) of Section 9889.71, but at least 
once annually, shall review the operation and performance of each 
qualified third party dispute resolution process and determine, using 
the information provided the bureau as prescribed pursuant to 
subdivision (d) of Section 9889.71 and the monitoring and inspection 
information described in subdivision (c) of Section 9889.74, whether 
the process is operating in substantial compliance with paragraph (3) 
of subdivision (e) of Section 1793.2 of the Civil Code and this chapter. 
If the bureau determines that the process is in substantial 
compliance, the certification shall remain in effect. 


(b) If the bureau determines that the process is not in substantial 
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compliance with paragraph (3) of subdivision (e) of Section 1793.2 
of the Civil Code or this chapter, the bureau shall issue a notice of 
decertification to the manufacturer, or other entity, which uses that 
process. The notice of decertification shall state the reasons for the 
issuance of the notice and prescribe the modifications in the 
operation of the process that are required in order for the process to 
retain its certification. 


(c) A notice of decertification shall take effect 180 calendar days 
following the date the notice is served on the manufacturer, or other 
entity, which uses the process that the bureau has determined is not 
in substantial compliance with paragraph (3) of subdivision (e) of 
Section 1793.2 of the Civil Code or this chapter. The bureau shall 
withdraw the notice of decertification prior to its effective date if the 
bureau determines, after a public hearing, that the manufacturer, or 
other entity, which uses the process has made the modifications in 
the operation of the process required in the notice of decertification 
and is in substantial compliance with paragraph (3) of subdivision 
(e) of Section 1793.2 of the Civil Code and this chapter. 
9889.74. In addition to any other requirements of this chapter, 


the bureau shall do all of the following: 
(a) Establish procedures to assist owners or lessees of new motor 


vehicles who have complaints regarding the operation of a qualified 
third-party dispute resolution process. 


(b) Establish methods for measuring customer satisfaction and to 
identify violations of this chapter, which shall include an annual 
random postcard or telephone survey by the bureau of the customers 
of each qualified third-party dispute resolution process. 


(c) Monitor and inspect, on a regular basis, qualified third-party 
dispute resolution processes to determine whether they continue to 
meet the standards for certification. Monitoring and inspection shall 
include, but not be limited to, all of the following: 


(1) Onsite inspections of each certified process not less frequently 
than twice annually. 


(2) Investigation of complaints from consumers regarding the 
operation of qualified third party dispute resolution processes and 
analyses of representative samples of complaints against each 
process. 


(3) Analyses of the annual surveys required by subdivision (b) . 
(d) Notify the Department of Motor Vehicles of the failure of a 


manufacturer to honor a decision of a qualified third-party dispute 
resolution process to enable the department to take appropriate 
enforcement action against the manufacturer pursuant to Section 
11705.4 of the Vehicle Code. 


(e) Submit a biennial report to the Legislature evaluating the 
effectiveness of this chapter, make available to the public summaries 
of the statistics and other information supplied by each qualified 
third-party resolution process, and publish educational materials 
regarding the purposes of this chapter. 


(f) Adopt regulations as necessary and appropriate to implement 
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the provisions of this chapter. 
9889.75. The New Motor Vehicle Board in the Department of 


Motor Vehicles shall, in accordance with the procedures prescribed 
in this section, administer the collection of fees for the purposes of 
fully funding the administration of this chapter. 


(a) There is hereby created in the Automotive Repair Fund a 
Certification Account. Fees collected pursuant to this section shall be 
deposited in the Certification Account and shall be available, upon 
appropriation by t he Legislature, exclusively to pay the expenses 
incurred by the bureau in administering this chapter. If at the 
conclusion of any fiscal year the amount of fees collected exceeds the 
amount of expenditures for that purpose during that fiscal year, the 
surplus in the Certification Account shall be carried over into the 
succeeding fiscal year. 


(b) Beginning July, 1, 1988, every applicant for a license as a 
manufacturer, manufacturer branch, distributor, or distributor 
branch, and every applicant for the renewal of a license as a 
manufacturer, manufacturer branch, distributor, or distributor 
branch, shall accompany the application with a statement of the 
number of motor vehicles sold, leased, or otherwise distributed by or 
for the applicant in this state during the preceding calendar year, 
and shall pay to the Department of Motor Vehicles, for each issuance 
or renewal of the license, an amount prescribed by the New Motor 
Vehicle Board, but not to exceed one dollar ($1) for each motor 
vehicle sold, leased, or distributed by or for the applicant in this state 
during the preceding calendar year. The total fee paid by each 
licensee shall be rounded to the nearest dollar in the manner 
described in Section 9559 of the Vehicle Code. No more than one 
dollar ($1) shall be charged, collected, or received from any one or 
more licensees pursuant to this subdivision with respect to the same 
motor vehicle. 


(c) On or before January 1 of each calendar year, the bureau shall 
determine the dollar amount, not to exceed one dollar ($1) per 
motor vehicle, which shall be collected and received by the 
Department of Motor Vehicles beginning July 1 of that year, based 
upon an estimate of the number of sales, leases, and other 
dispositions of motor vehicles in this state during the preceding 
calendar year, in order to fully fund the program established by this 
chapter during the following fiscal year. The bureau shall notify the 
New Motor Vehicle Board of the dollar amount per motor vehicle 
that the New Motor Vehicle Board shall use in calculating the 
amounts of the fees to be collected from applicants pursuant to this 
subdivision. 


(d) For the purposes of this section, "motor vehicle" means a new 
passenger or commercial motor vehicle of a kind that is required to 
be registered under the Vehicle Code, but the term does not include 
a motorcycle, a motor home, or any vehicle whose gross weight 
exceeds 10,000 pounds. 


(e) The New Motor Vehicle Board may adopt regulations to 
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implement this section. 
9889.76. This chapter shall become operative on July 1, 1988. 
SEC. 2. Section 1793.2 of the Civil Code is amended to read: 
1793.2. ( a) Every manufacturer of consumer goods sold in this 


state and for which the manufacturer has made an express warranty 
shall: 


(1) Maintain in this state sufficient service and repair facilities 
reasonably close to all areas where its consumer goods are sold to 
carry out the terms of such warranties or designate and authorize in 
this state as service and repair facilities independent repair or service 
facilities reasonably close to all areas where its consumer goods are 
sold to carry out the terms of such warranties. 
As a means of complying with this paragraph, a manufacturer may 


enter into warranty service contracts with independent service and 
repair facilities. The warranty service contracts may provide for a 
fixed schedule of rates to be charged for warranty service or 
warranty repair work, however, the rates fixed by such contracts 
shall be in conformity with the requirements of subdivision (c) of 
Section 1793.3. The rates established pursuant to subdivision (c) of 
Section 1793.3, between the manufacturer and the independent 
service and repair facility, shall not preclude a good faith discount 
which is reasonably related to reduced credit and general overhead 
cost factors arising from the manufacturer's payment of warranty 
charges direct to the independent service and repair facility. The 
warranty service contracts authorized by this paragraph shall not be 
executed to cover a period of time in excess of one year, and may be 
renewed only by a separate, new contract or letter of agreement 
between the manufacturer and the independent service and repair 
facility. 


(2) In the event of a failure to comply with paragraph ( 1) of this 
subdivision, be subject to Section 1793.5. 


(3) Make available to authorized service and repair facilities 
sufficient service literature and replacement parts to effect repairs 
during the express warranty period. 


(b) Where such service and repair facilities are maintained in this 
state and service or repair of the goods is necessary because they do 
not conform with the applicable express warranties, service and 
repair shall be commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless the buyer 
agrees in writing to the contrary, the goods shall be serviced or 
repaired so as to conform to the applicable warranties within 30 days. 
Delay caused by conditions beyond the control of the manufacturer 
or his representatives shall serve to extend this 30-day requirement. 
Where delay arises, conforming goods shall be tendered as soon as 
possible following termination of the condition giving rise to the 
delay. 


(c) The buyer shall deliver nonconforming goods to the 
manufacturer's service and repair facility within this state, unless, 
due to reasons of size and weight, or method of attachment, or 
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method of installation, or nature of the nonconformity, delivery 
cannot reasonably be accomplished. If the buyer cannot return the 
nonconforming goods for any of these reasons, he or she shall notify 
the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its 
service and repair facility shall constitute return of the goods for 
purposes of this section. Upon receipt of such notice of 
nonconformity the manufacturer shall, at its option, service or repair 
the goods at the buyer's residence, or pick up the goods for service 
and repair, or arrange for transporting the goods to its service and 
repair facility. All reasonable costs of transporting the goods when a 
buyer cannot return them for any of the above reasons shall be at the 
manufacturer's expense. The reasonable costs of transporting 
nonconforming goods after delivery to the service and repair facility 
until return of the goods to the buyer shall be at the manufacturer's 
expense. 


(d) ( 1) Except as provided in paragraph (2), if the manufacturer 
or its representative in this state does not service or repair the goods 
to conform to the applicable express warranties after a reasonable 
number of attempts, the manufacturer shall either replace the goods 
or reimburse the buyer in an amount equal to the purchase price 
paid by the buyer, less that amount directly attributable to use by the 
buyer prior to the discovery of the nonconformity. 


(2) If the manufacturer of its representative in this state is unable 
to service or repair a new motor vehicle, as that term is defined in 
subparagraph (B) of paragraph (4) of subdivision ( e) , to conform to 
the applicable express warranties after a reasonable number of 
attempts, the manufacturer shall either promptly replace the new 
motor vehicle in accordance with subparagraph (A) or promptly 
make restitution to the buyer in accordance with subparagraph ( B). 
However, the buyer shall be free to elect restitution in lieu of 
replacement, and in no event shall the buyer be required by the 
manufacturer to accept a replacement vehicle. 


(A) In the case of replacement, the manufacturer shall replace 
the buyer's vehicle with a new motor vehicle substantially identical 
to the vehicle replaced. The replacement vehicle shall be 
accompanied by all express and implied warranties that normally 
accompany new motor vehicles of that specific kind. The 
manufacturer also shall pay for, or to, the buyer the amount of any 
sales or use tax, license fees, registration fees, and other official fees 
which the buyer is obligated to pay in connection with the 
replacement, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(B) In the case of restitution, the manufacturer shall make 
restitution in an amount equal to the actual price paid or payable by 
the buyer, including , any charges for transportation and 
manufacturer-installed options, but excluding nonmanufacturer 
items installed by a dealer or the buyer, and including any collateral 
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charges such as sales tax, license fees, registration fees, and other 
official fees, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(C) When the manufacturer replaces the new motor vehicle 
pursuant to subparagraph (A) , the buyer shall only be liable to pay 
the manufacturer an amount directly attributable to use by the 
buyer of the replaced vehicle prior to the time the buyer first 
delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. When restitution is made 
pursuant to subparagraph (B), the amount to be paid by the 
manufacturer to the buyer may be reduced by the manufacturer by 
that amount directly attributable to use by the buyer prior to the 
time the buyer first delivered the vehicle to the manufacturer or 
distributor, or its authorized service and repair facility for correction 
of the problem that gave rise to the nonconformity. The amount 
directly attributable to use by the buyer shall be determined by 
multiplying the actual price of the new motor vehicle paid or payable 
by the buyer, including any charges for transportation and 
manufacturer-installed options, by a fraction having as its 
denominator 120,000 and having as its numerator the number of 
miles traveled by the new motor vehicle prior to the time the buyer 
first delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. Nothing in this paragraph shall 
in any way limit the rights or remedies available to the buyer under 
any other law. 


(e) ( 1) It shall be presumed that a reasonable number of 
attempts have been made to conform a new motor vehicle to the 
applicable express warranties if, within one year from delivery to the 
buyer or 12,000 miles on the odometer of the vehicle, whichever 
occurs first, either (A) the same nonconformity has been subject to 
repair four or more times by the manufacturer or its agents and the 
buyer has at least once directly notified the manufacturer of the need 
for the repair of the nonconformity, or (B) the vehicle is out of 
service by reason of repair of nonconformities by the manufacturer 
or its agents for a cumulative total of more than 30 calendar days 
since delivery of the vehicle to the buyer. The 30-day limit shall be 
extended only if repairs cannot be performed due to conditions 
beyond the control of the manufacturer or its agents. The buyer shall 
be required to directly notify the manufacturer pursuant to 
subparagraph (A) only if the manufacturer has clearly and 
conspicuously disclosed to the buyer, with the warranty or the 
owner's manual, the provisions of this subdivision and that of 
subdivision (d), including the requirement that the buyer must 
notify the manufacturer directly pursuant to subparagraph (A) . This 
presumption shall be a rebuttable presumption affecting the burden 
of proof, and it may be asserted by the buyer in any civil action, 
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including an action in small claims court, or other formal or informal 
proceeding. 


(2) If a qualified third party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
a third party process with a description of its operation and effect, 
the presumption in paragraph ( 1) may not be asserted by the buyer 
until after the buyer has initially resorted to the third party process 
as required in paragraph (3) . Notification of the availability of the 
third party process is not timely if the buyer suffers any prejudice 
resulting from any delay in giving the notification. If a qualified third 
party dispute resolution process does not exist, or if the buyer is 
dissatisfied with the third party decision, or if the manufacturer or 
its agent neglects to promptly fulfill the terms of such third party 
decision after the decision is accepted by the buyer, the buyer may 
assert the presumption provided in paragraph ( 1) in an action to 
enforce the buyer's rights under subdivision (d) . The findings and 
decision of the third party shall be admissible in evidence in the 
action without further foundation. Any period of limitation of actions 
under any federal or California laws with respect to any person shall 
be extended for a period equal to the number of days between the 
date a complaint is filed with a third party dispute resolution process 
and the date of its decision or the date before which the 
manufacturer or its agent is required by the decision to fulfill its 
terms if the decision is accepted by the buyer, whichever occurs 
later. 


(3) A qualified third party dispute resolution process shall be one 
that does all of the following: 


(A) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1987. 


(B) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision. 


(C) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 


(D) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, the provisions of the Federal Trade 
Commission's regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 


(E) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision 
(d) 


(F) Provides, at the request of the arbitrator or a majority of the 
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arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile expert who is independent of the manufacturer. 


(G) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 
Trade Commission contained in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, this chapter, and any other equitable considerations 
appropriate in the circumstances. Nothing in this chapter requires 
that, to be certified as a qualified third-party dispute resolution 
process pursuant to this section, decisions of the process must 
consider or provide remedies in the form of awards of punitive 
damages or multiple damages, under subdivision (c) of Section 1794, 
or of attorney's fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing and rental car costs actually incurred by the buyer. 


(H) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this paragraph 
prohibits any member of an arbitration board from deciding a 
dispute. 


(I) Obtains and maintains certification by the Bureau of 
Automotive Repair pursuant to Chapter 20.5 (commencing with 
Section 9889.70) of Division 3 of the Business and Professions Code. 


(4) For the purposes of subdivision (d) and this subdivision the 
following terms have the following meanings: 


(A) "Nonconformity" means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the 
buyer or lessee. 


(B) "New motor vehicle" means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
purposes. "New motor vehicle" includes a dealer-owned vehicle and 
a "demonstrator" or other motor vehicle sold with a manufacturer's 
new car warranty but does not include a motorcycle, a motorhome, 
or a motor vehicle which is not registered under the Vehicle Code 
because it is to be operated or used exclusively off the highways. A 
"demonstrator" is a vehicle assigned by a dealer for the purpose of 
demonstrating qualities and characteristics common to vehicles of 
the same or similar model and type. 


(5) No person shall sell or lease a motor 'vehicle transferred by a 
buyer or lessee to a manufacturer pursuant to paragraph (2) of 
subdivision (d) unless the nature of the nonconformity experienced 
by the original buyer or lessee is clearly and conspicuously disclosed, 
the nonconformity is corrected, and the manufacturer warrants to 
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the new buyer or lessee in writing for a period of one year that the 
motor vehicle is free of that nonconformity. 
SEC. 3. Section 1793.25 is added to the Civil Code, to read: 
1793.25. (a) Notwithstanding Part 1 (commencing with Section 


6001) of Division 2 of the Revenue and Taxation Code, the State 
Board of Equalization shall reimburse the manufacturer of a new 
motor vehicle for an amount equal to the sales tax which the 
manufacturer includes in making restitution to the buyer pursuant 
to subparagraph (B) of paragraph (2) of subdivision (d) of Section 
1793.2, when satisfactory proof is provided that the retailer of the 
motor vehicle for which the manufacturer is making restitution has 
reported and paid the sales tax on the gross receipts from the sale of 
that motor vehicle. The State Board of Equalization may adopt rules 
and regulations to carry out, facilitate compliance with, or prevent 
circumvention or evasion of, this section. 


(b) Nothing in this section shall in any way change the application 
of the sales and use tax to the gross receipts and the sales price from 
the sale, and the storage, use, or other consumption, in this state or 
tangible personal property pursuant to Part 1 (commencing with 
Section 6001) of Division 2 of the Revenue and Taxation Code. 


(c) The manufacturer's claim for reimbursement and the board's 
approval or denial of the claim shall be subject to the provisions of 
Article 1 (commencing with Section 6901) of Chapter 7 of Part 1 of 
Division 2 of the Revenue and Taxation Code, except Sections 6902. 1, 
6903, 6907, and 6908 thereof, insofar as those provisions are not 
inconsistent with this section. 
SEC. 4. Section 1794 of the Civil Code is amended to read: 
1794. (a) Any buyer of consumer goods who is damaged by a 


failure to comply with any obligation under this chapter or under an 
implied or express warranty or service contract may bring an action 
for the recovery of damages and other legal and equitable relief. 


(b) The measure of the buyer's damages in an action under this 
section shall include the rights of replacement or reimbursement as 
set forth in subdivision (d) of Section 1793.2, and the following: 


(1) Where the buyer has rightfully rejected or justifiably revoked 
acceptance of the goods or has exercised any right to cancel the sale, 
Sections 2711, 2712, and 2713 of the Commercial Code shall.apply. 


(2) Where the buyer has accepted the goods, Sections 2714 and 
2715 of the Commercial Code shall apply, and the measure of 
damages shall include the cost of repairs necessary to make the goods 
conform. 


(c) If the buyer establishes that the failure to comply was willful, 
the judgment may include, in addition to the amounts recovered 
under subdivision (a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision shall not apply 
in any class action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based solely on a 
breach of an implied warranty. 


(d) If the buyer prevails in an action under this section, the buyer 
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shall be allowed by the court to recover as part of the judgment a sum 
equal to the aggregate amount of costs and expenses, including 
attorney's fees based on actual time expended, determined by the 
court to have been reasonably incurred by the buyer in connection 
with the commencement and prosecution of such action. 


(e) ( 1) Except as otherwise provided in this subdivision, if the 
buyer establishes a violation of paragraph (2) of subdivision ( d) of 
Section 1793.2, the buyer shall recover damages and reasonable 
attorney's fees and costs, and may recover a civil penalty of up to two 
times the amount of damages. 


(2) If the manufacturer maintains a qualified third-party dispute 
resolution process which substantially complies with subdivision (e) 
of Section 1793.2, the manufacturer shall not be liable for any civil 
penalty pursuant to this subdivision. 


(3) After the occurrence of the events giving rise to the 
presumption established in paragraph ( 1) of subdivision (e) of 
Section 1793.2, the buyer may serve upon the manufacturer a written 
notice requesting that the manufacturer comply with paragraph (2) 
of subdivision (d) of Section 1793.2. If the buyer fails to serve the 
notice, the manufacturer shall not be liable for a civil penalty 
pursuant to this subdivision. 


(4) If the buyer serves the notice described in paragraph (3) and 
the manufacturer complies with paragraph (2) of subdivision ( d) of 
Section 1793.2 within 30 days of the service of that notice, the 
manufacturer shall not be liable for a civil penalty pursuant to this 
subdivision. 


(5) If the buyer recovers a civil penalty under subdivision ( c) , the 
buyer may not also recover a civil penalty under this subdivision for 
the same violation. 
SEC. 5. Section 7102 of the Revenue and Taxation Code is 


amended to read: 
7102. The money in the fund shall, upon order of the Controller, 


be drawn therefrom for refunds under this part, and pursuant to 
Section 1793.25 of the Civil Code, or be transferred in the following 
manner: 


(a) ( 1) All revenues, less refunds, derived under this part at the 
43/4-percent rate, including the imposition of sales and use taxes with 
respect to the sale, storage, use, or other consumption of motor 
vehicle fuel which would not have been received if the sales and use 
tax rate had been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License Tax Law (Part 2 
(commencing with Section 7301)) , had been exempt from sales and 
use taxes, shall be estimated by the State Board of Equalization, with 
the concurrence of the Department of Finance shall be transferred 
during each fiscal year to the Transportation Planning and 
Development Account in the State Transportation Fund for 
appropriation pursuant to Section 99312 of the Public Utilities Code. 


(2) If the amount transferred pursuant to paragraph ( 1) is less 
than one hundred ten million dollars ($110,000,000) in any fiscal year, 
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an additional amount equal to the difference between one hundred 
ten million dollars ($110,000,000) and the amount so transferred shall 
be transferred, to the extent funds are available, as follows: 


(A) For the 1036-87 fiscal year, from the General Fund. 
(B) For the 1987-M and each subsequent fiscal year, from the 


state revenues due to the imposition of sales and use taxes on fuel, 
as defined for purposes of the Use Fuel Tax Law (Part 3 
(commencing with Section 8601)) . 


(b) The balance shall be transferred to the General Fund. 
(c) The estimate required by subdivision (a) shall be based on 


taxable transactions occurring during a calendar year, and the 
transfers required by subdivision (a) shall be made during the fiscal 
year that commences during that same calendar year. Transfers 
required by paragraphs ( 1) and (2) of subdivision (a) shall be made 
quarterly. 
SEC. 6. Section 7102 of the Revenue and Taxation Code is 


amended to read: 
7102. The money in the fund shall, upon order of the Controller, 


be drawn therefrom for refunds under this part, and pursuant ' to 
Section 1793.25 of the Civil Code, or be transferred in the following 
manner: 


(a) ( 1) All revenues, less refunds, derived under this part at the 
4%-percent rate, including the imposition of sales and use taxes with 
respect to the sale, storage, use, or other consumption of motor 
vehicle fuel which would not have been received if the sales and use 
tax rate had been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License Tax Law (Part 2 
(commencing with Section 7301) ), had been exempt from sales and 
use taxes, shall be estimated by the State Board of Equalization, with 
the concurrence of the Department of Finance shall be transferred 
during each fiscal year to the Transportation Planning and 
Development Account in the State Transportation Fund for 
appropriation pursuant to Section 99312 of the Public Utilities Code. 


(2) If the amount transferred pursuant to paragraph ( 1) is less 
than one hundred ten million dollars ($110,000,000) in any fiscal year, 
an additional amount equal to the difference between one hundred 
ten million dollars ($110,000,000) and the amount so transferred shall 
be transferred, to the extent funds are available, as follows: 


(A) For the 1986-87 fiscal year, from the General Fund. 
(B) For the 1987-M and each subsequent fiscal year, from the 


state revenues due to the imposition of sales and use taxes on fuel, 
as defined for purposes of the Use Fuel Tax Law (Part 3 
(commencing with Section 8601)) . 


(b) The following percentage of the amount of all revenues, less 
refunds, derived under this part attributable to the sale, storage, use 
or other consumption of aircraft jet fuel used in propelling aircraft 
the sale or use of which in this state is subject to the tax imposed by 
Part 2 (commencing with Section 7301) and which are not subject 
to refund, shall be estimated by the State Board of Equalization, with 
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the concurrence of the Department of Finance, and shall be 
transferred to the Aeronautics Account in the State Transportation 
Fund: 


(1) For the 1988-89 fiscal year, 50 percent of the amount. 
(2) For the 1989-90 fiscal year and each fiscal year thereafter, 100 


percent of the amount. 
(c) After application of subdivisions (a) and (b), the balance shall 


be transferred to the General Fund. 
(d) The estimate required by subdivisions (a) and (b) shall be 


based on taxable transactions occurring during a calendar year, and 
the transfers required by subdivisions (a) and (b) shall be made 
during the fiscal year that commences during that same calendar 
year. Transfers required by paragraphs ( 1) and (2) of subdivision (a) 
and subdivision (b) shall be made quarterly. 
SEC. 7. Section 3050 of the Vehicle Code is amended to read: 
3050. The board shall do all of the following: 
(a) Adopt rules and regulations in accordance with Chapter 3.5 


(commencing with Section 11340) of Part 1 of Division 3 of Title 2 
of the Government Code governing such matters as are specifically 
committed to its jurisdiction. 


(b) Hear and consider, within the limitations and in accordance 
with the procedure provided, an appeal presented by an applicant 
for, or holder of, a license as a new motor vehicle dealer, 
manufacturer, manufacturer branch, distributor, distributor branch, 
or representative when the applicant or licensee submits an appeal 
provided for in this chapter from a decision arising out of the 
department. 


(c) Consider any matter concerning the activities or practices of 
any person applying for or holding a license as a new motor vehicle 
dealer, manufacturer, manufacturer branch, distributor, distributor 
branch, or representative pursuant to Chapter 4 (commencing with 
Section 11700) of Division 5 submitted by any person. A member of 
the board who is a new motor vehicle dealer may not participate in, 
hear, comment, advise other members upon, or decide any matter 
considered by the board pursuant to this subdivision that involves a 
dispute between a franchisee and franchisor. After such 
consideration, the board may do any one or any combination of the 
following: 


(1) Direct the department to conduct investigation of matters 
that the board deems reasonable, and make a written report on the 
results of the investigation to the board within the time specified by 
the board. 


(2) Undertake to mediate, arbitrate, or otherwise resolve any 
honest difference of opinion or viewpoint existing between any 
member of the public and any new motor vehicle dealer, 
manufacturer, manufacturer branch, distributor branch, or 
representative. 


(3) Order the department to exercise any and all authority or 
power that the department may have with respect to the issuance, 


127960 







4566 STATUTES OF 1987 [ Ch. 1280 


renewal, refusal to renew, suspension, or revocation of the license of 
any new motor vehicle dealer, manufacturer, manufacturer branch, 
distributor, distnbutor branch, or representative as such license is 
required under Chapter 4 (commencing with Section 11700) of 
Division 5. 


(d) Hear and consider, within the limitations and in accordance 
with the procedure provided, a protest presented by a franchisee 
pursuant to Section 3060, 3062, 3064, or 3065. A member of the board 
who is a new motor vehicle dealer may not participate in, hear, 
comment, advise other members upon, or decide, any matter 
involving a protest filed pursuant to Article 4 (commencing with 
Section 3060). 
SEC. 8. The sum of twenty-five thousand three hundred 


thirty-four dollars ($25,334) is hereby appropriated from the funds 
deposited, pursuant to Section 3016 of the Vehicle Code, in the Motor 
Vehicle Account in the State Transportation Fund to the New Motor 
Vehicle Board for the purpose of reimbursing the Department of 
Motor Vehicles for its expenses in implementing Section 9889.75 of 
the Business and Professions Code. 


(b) The amount appropriated by subdivision (a) shall be repaid, 
plus interest, from the Certification Account in the Automotive 
Repair Fund in the 1988-89 fiscal year, as provided in subdivision ( c) . 
The interest shall be charged at the rate earned by the Pooled Money 
Investment Account in the General Fund during the period from 
January 1, 1988, until the date the transfer of funds required by 
subdivision (c) takes place and shall be paid for that same period of 
time. The Bureau of Automotive Repair shall take into account the 
requirement to repay the amount appropriated by subdivision (a), 
plus interest, in determining the dollar amount per vehicle specified 
in subdivision (c) of Section 9889.75 of the Business and Professions 
Code. 


(c) The sum of twenty-five thousand three hundred thirty-four 
dollars ($25,334), plus so much more as shall be needed to pay the 
interest required by subdivision ( b), shall be transferred from the 
Certification Account in the Automotive Repair Fund to the Motor 
Vehicle Account in the State Transportation Fund during the 
1988-89 fiscal year. The transfer shall be in repayment of the amount 
appropriated pursuant to subdivision ( a) , plus interest as required by 
subdivision ( b), and shall be deposited in the Motor Vehicle Account 
to the credit of the funds deposited in that account pursuant to 
Section 3016 of the Vehicle Code. 


If the amount used by the New Motor Vehicle Board to reimburse 
the Department of Motor Vehicles for its expenses in implementing 
Section 9889.75 of the Business and Professions Code is less than the 
amount appropriated by subdivision (a), the unused portion of the 
appropriation shall revert to the Motor Vehicle Account and the 
amount transferred by this subdivision shall be reduced to the 
amount actually used by the New Motor Vehicle Board to reimburse 
the Department of Motor Vehicles, plus the interest on that amount. 
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This subdivision shall become operative on July 1, 1988. 
SEC. 9. The amendment of subdivision ( b) of Section 1794 of the 


Civil Code made at the 1987-88 Regular Session of the Legislature 
does not constitute a change in, but is declaratory of, existing law. 
SEC. 10. Section 6 of this bill incorporates amendments to Section 


7102 of the Revenue and Taxation Code proposed by both this bill 
and AB 276. It shall only become operative if ( 1) both bills are 
enacted and become effective on or before January 1, 1988, (2) each 
bill amends Section 7102 of the Revenue and Taxation Code, and (3) 
this bill is enacted after AB 276, in which case Section 5 of this bill 
shall not become operative. 


CHAPTER 1281 


An act to amend Section 5490 of, to add Sections 5491.1, 5491.2, 
5498.1, and 5498.2 to, and to add Chapter 2.6 (commencing with 
Section 5499.1) to Division 3 of, the Business and Professions Code, 
relating to on-premises advertising. 


[Approved by Governor September 28, 1987 Filed with 
Secretary of State September 28, 1987 1 


The people o£ the State o£ California do enact as follows: 


SECTION 1. Section 5490 of the Business and Professions Code 
is amended to read: 
5490. (a) This chapter applies only to lawfully erected 


on-premises advertising displays. 
(b) As used in this chapter, "on-premises advertising displays" 


means any structure, housing, sign, device, figure, statuary, painting, 
display, message placard, or other contrivance, or any part thereof, 
which has been designed, constructed, created, intended, or 
engineered to have a useful life of 15 years or more, and intended or 
used to advertise, or to provide data or information in the nature of 
advertising, for any of the following purposes: 


(1) To designate, identify, or indicate the name or business of the 
owner or occupant of the premises upon which the advertising 
display is located. 


(2) To advertise the business conducted, services available or 
rendered, or the goods produced, sold, or available for sale, upon the 
property where the advertising display has been lawfully erected. 


(c) As used in this chapter, "introduced or adopted prior to March 
12,1983," means an ordinance or other regulation of a city or county 
which was officially presented before, formally read and announced 
by, or adopted by the legislative body prior to March 12, 1983. 


(d) This chapter does not apply to advertising displays used 
exclusively for outdoor advertising pursuant to the Outdoor 
Advertising Act (Chapter 2 (commencing with Section 5200) ). 
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SEC. 2. Section 26053 is added to the Financial Code, to read:
26053. This division does not apply to the Department of 


Commerce.
SEC. 3. Section 1.5 of this bill incorporates amendments to 


Section 14131 of the Co rporations Code proposed by both this bill and 
AB 3772. It shall only become operative if (1) both bills are enacted 
and become effective on January 1, 1989, (2) each bill amends 
Section 14131 of the Corporations Code, and (3) this bill is enacted 
after AB 3772, in which case Section 1 of this bill shall not become 
operative.


CHAPTER 697


An act to amend Section 1793.2 of the Civil Code, relating to 
warranties.


[Approved by Governor August 29, 1988. Filed with 
Secretary of State August 29, 1988 ]


The people of the State of California do enact as follows:


SECTION 1. Section 1793.2 of the Civil Code is amended to read: 
1793.2. (a) Every manufacturer of consumer goods sold in this


state and for which the manufacturer has made an express warranty 
shall:


(1) Maintain in this state sufficient service and repair facilities 
reasonably close to all areas where its consumer goods are sold to 
carry out the terms of such warranties or designate and authorize in 
this state as service and repair facilities independent repair or service 
facilities reasonably close to all areas where its consumer goods are 
sold to carry out the terms of such warranties.


As a means of complying with this paragraph, a manufacturer may 
enter into warranty service contracts with independent service and 
repair facilities. The warranty service contracts may provide for a 
fixed schedule of rates to be charged for warranty service or 
warranty repair work, however, the rates fixed by such contracts 
shall be in conformity with the requirements of subdivision (c) of 
Section 1793.3. The rates established pursuant to subdivision (c) of 
Section 1793.3, between the manufacturer and the independent 
service and repair facility, shall not preclude a good faith discount 
which is reasonably related to reduced credit and general overhead 
cost factors arising from the manufacturer’s payment of warranty 
charges direct to the independent service and repair facility. The 
warranty service contracts authorized by this paragraph shall not be 
executed to cover a period of time in excess of one year, and may be 
renewed only by a separate, new contract or letter of agreement 
between the manufacturer and the independent service and repair 
facility.
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(2) In the event of a failure to comply with paragraph (1) of this 
subdivision, be subject to Section 1793.5.


(3) Make available to authorized service and repair facilities 
sufficient service literature and replacement parts to effect repairs 
during the express warranty period.


(b) Where such service and repair facilities are maintained in this 
state and service or repair of the goods is necessary because they do 
not conform with the applicable express warranties, service and 
repair shall be commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless the buyer 
agrees in writing to the contrary, the goods shall be serviced or 
repaired so as to conform to the applicable warranties within 30 days. 
Delay caused by conditions beyond the control of the manufacturer 
or his representatives shall serve to extend this 30-day requirement. 
Where delay arises, conforming goods shall be tendered as soon as 
possible following termination of the condition giving rise to the 
delay.


(c) The buyer shall deliver nonconforming goods to the 
manufacturer’s service and repair facility within this state, unless, 
due to reasons of size and weight, or method of attachment, or 
method of installation, or nature of the nonconformity, delivery 
cannot reasonably be accomplished. If the buyer cannot return the 
nonconforming goods for any of these reasons, he or she shall notify 
the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its 
service and repair facility shall constitute return of the goods for 
purposes of this section. Upon receipt of such notice of 
nonconformity the manufacturer shall, at its option, service or repair 
the goods at the buyer’s residence, or pick up the goods for service 
and repair, or arrange for transporting the goods to its service and 
repair facility. All reasonable costs of transporting the goods when a 
buyer cannot return them for any of the above reasons shall be at the 
manufacturer’s expense. The reasonable costs of transporting 
nonconforming goods after delivery to the service and repair facility 
until return of the goods to the buyer shall be at the manufacturer’s 
expense.


(d) (1) Except as provided in paragraph (2), if the manufacturer 
or its representative in this state does not service or repair the goods 
to conform to the applicable express warranties after a reasonable 
number of attempts, the manufacturer shall either replace the goods 
or reimburse the buyer in an amount equal to the purchase price 
paid by the buyer, less that amount directly attributable to use by the 
buyer prior to the discovery of the nonconformity.


(2) If the manufacturer or its representative in this state is unable 
to service or repair a new motor vehicle, as that term is defined in 
subparagraph (B) of paragraph (4) of subdivision (e), to conform to 
the applicable express warranties after a reasonable number of 
attempts, the manufacturer shall either promptly replace the new 
motor vehicle in accordance with subparagraph (A) or promptly
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make restitution to the buyer in accordance with subparagraph (B). 
However, the buyer shall be free to elect restitution in lieu of 
replacement, and in no event shall the buyer be required by the 
manufacturer to accept a replacement vehicle.


(A) In the case of replacement, the manufacturer shall replace 
the buyer’s vehicle with a new motor vehicle substantially identical 
to the vehicle replaced. The replacement vehicle shall be 
accompanied by all express and implied warranties that normally 
accompany new motor vehicles of that specific kind. The 
manufacturer also shall pay for, or to, the buyer the amount of any 
sales or use tax, license fees, registration fees, and other official fees 
which the buyer is obligated to pay in connection with the 
replacement, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer.


(B) In the case of restitution, the manufacturer shall make 
restitution in an amount equal to the actual price paid or payable by 
the buyer, including any charges for transportation and 
manufacturer-installed options, but excluding nonmanufacturer 
items installed by a dealer or the buyer, and including any collateral 
charges such as sales tax, license fees, registration fees, and other 
official fees, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer.


(C) When the manufacturer replaces the new motor vehicle 
pursuant to subparagraph (A), the buyer shall only be liable to pay 
the manufacturer an amount directly attributable to use by the 
buyer of the replaced vehicle prior to the time the buyer first 
delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. When restitution is made 
pursuant to subparagraph (B), the amount to be paid by the 
manufacturer to the buyer may be reduced by the manufacturer by 
that amount directly attributable to use by the buyer prior to the 
time the buyer first delivered the vehicle to the manufacturer or 
distributor, or its authorized service and repair facility for correction 
of the problem that gave rise to the nonconformity. The amount 
directly attributable to use by the buyer shall be determined by 
multiplying the actual price of the new motor vehicle paid or payable 
by the buyer, including any charges for transportation and 
manufacturer-installed options, by a fraction having as its 
denominator 120,000 and having as its numerator the number of 
miles traveled by the new motor vehicle prior to the time the buyer 
first delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. Nothing in this paragraph shall 
in any way limit the rights or remedies available to the buyer under 
any other law.


(e) (1) It shall be presumed that a reasonable number of
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attempts have been made to conform a new motor vehicle to the 
applicable express warranties if, within one year from delivery to the 
buyer or 12,000 miles on the odometer of the vehicle, whichever 
occurs first, either (A) the same nonconformity has been subject to 
repair four or more times by the manufacturer or its agents and the 
buyer has at least once directly notified the manufacturer of the need 
for the repair of the nonconformity, or (B) the vehicle is out of 
service by reason of repair of nonconformities by the manufacturer 
or its agents for a cumulative total of more than 30 calendar days 
since delivery of the vehicle to the buyer. The 30-day limit shall be 
extended only if repairs cannot be performed due to conditions 
beyond the control of the manufacturer or its agents. The buyer shall 
be required to directly notify the manufacturer pursuant to 
subparagraph (A) only if the manufacturer has clearly and 
conspicuously disclosed to the buyer, with the warranty or the 
owner’s manual, the provisions of this subdivision and that of 
subdivision (d), including the requirement that the buyer must 
notify the manufacturer directly pursuant to subparagraph (A). This 
presumption shall be a rebuttable presumption affecting the burden 
of proof, and it may be asserted by the buyer in any civil action, 
including an action in small claims court, or other formal or informal 
proceeding.


(2) If a qualified third party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
a third party process with a description of its operation and effect., 
the presumption in paragraph (1) may not be asserted by the buyer 
until after the buyer has initially resorted to the third party process 
as required in paragraph (3). Notification of the availability of the 
third party process is not timely if the buyer suffers any prejudice 
resulting from any delay in giving the notification. If a qualified third 
party dispute resolution process does not exist, or if the buyer is 
dissatisfied with the third party decision, or if the manufacturer or 
its agent neglects to promptly fulfill the terms of such third party 
decision after the decision is accepted by the buyer, the buyer may 
assert the presumption provided in paragraph (1) in an action to 
enforce the buyer’s rights under subdivision (d). The findings and 
decision of the third party shall be admissible in evidence in the 
action without further foundation. Any period of limitation of actions 
under any Federal or California laws with respect to any person shall 
be extended for a period equal to the number of days between the 
date a complaint is filed with a third party dispute resolution process 
and the date of its decision or the date before which the 
manufacturer or its agent is required by the decision to fulfill its 
terms if the decision is accepted by the buyer, whichever occurs 
later.


(3) A qualified third party dispute resolution process shall be one 
that does all of the following:


(A) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set
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forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1987.


(B) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision.


(C) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions.


(D) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, the provisions of the Federal Trade 
Commission’s regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter.


(E) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision 
(d).


(F) Provides, at the request of the arbitrator or a majority of the 
arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile expert who is independent of the manufacturer.


(G) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 
Trade Commission contained in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, this chapter, and any other equitable considerations 
appropriate in the circumstances. Nothing in this chapter requires 
that, to be certified as a qualified third-party dispute resolution 
process pursuant to this section, decisions of the process must 
consider or provide remedies in the form of awards of punitive 
damages or multiple damages, under subdivision (c) of Section 1794, 
or of attorney’s fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer.


(H) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this paragraph 
prohibits any member of an arbitration board from deciding a 
dispute.


(I) Obtains and maintains certification by the Bureau of 
Automotive Repair pursuant to Chapter 20.5 (commencing with 
Section 9889.70) of Division 3 of the Business and Professions Code.
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(4) For the purposes of subdivision (d) and this subdivision the 
following terms have the following meanings:


(A) “Nonconformity” means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the 
buyer or lessee.


(B) “New motor vehicle” means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
purposes. “New motor vehicle” includes the chassis, chassis cab, and 
that portion of a motorhome devoted to its propulsion, but does not 
include any portion designed, used, or maintained primarily for 
human habitation, a dealer-owned vehicle and a “demonstrator” or 
other motor vehicle sold with a manufacturer’s new car warranty but 
does not include a motorcycle or a motor vehicle which is not 
registered under the Vehicle Code because it is to be operated or 
used exclusively off the highways. A “demonstrator” is a vehicle 
assigned by a dealer for the purpose of demonstrating qualities and 
characteristics common to vehicles of the same or similar model and
type.


(C) “Motorhome” means a vehicular unit built on, or 
permanently attached to, a self-propelled motor vehicle chassis, 
chassis cab, or van, which becomes an integral part of the completed 
vehicle, designed for human habitation for recreational or
emergency occupancy.


(5) No person shall sell or lease a motor vehicle transferred by a 
buyer or lessee to a manufacturer pursuant to paragraph (2) of 
subdivision (d) unless the nature of the nonconformity experienced 
by the original buyer or lessee is clearly and conspicuously disclosed, 
the nonconformity is corrected, and the manufacturer warrants to 
the new buyer or lessee in writing for a period of one year that the 
motor vehicle is free of that nonconformity.


CHAPTER 698


An act to amend Sections 70059.7, 74642, 74643, 74644, 74645, and 
74647 of the Government Code, relating to courts.


[Approved by Governor August 29, 1988 Filed with 
Secretary of State August 29, 1988.]


The people of the State of California do enact as follows:


SECTION 1. Section 70059.7 of the Government Code is 
amended to read:


70059.7. In Santa Barbara County each regular official reporter 
shall be paid a biweekly salary which shall be one thousand four 
hundred ninety-two dollars ($1,492) which salary shall include 
payment for services in reporting all proceedings in the superior 
court, before the grand jury, and before coroners’ inquests.
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CHAPTER 1232 


An act to amend Sections 472, 472.1, 472.2, 472.3, and 472.4 of the 
Business and Professions Code, and to amend Sections 1793.2, 1794, 
1795.6, and 1795.8 of, and to add Section 1793.22 to, the Civil Code, 
and to supplement Items 2660-001-853 and 2660-101-853 of Section 
2.00 of the Budget Act of 1992, relating to transportation, and making 
an appropriation therefor. 


[Approved by Governor September 29, 1992. Filed with 
Secretary of State September 30, 1992 ] 


The people of the State of California do enact as follows. 


SECTION 1. Section 472 of the Business and Professions Code is 
amended to read: 


472. Unless the context requires otherwise, the following 
definitions govern the construction of this chapter: 


(a) "New motor vehicle" means a new motor vehicle as defined 
in paragraph (2) of subdivision (e) of Section 1793.22 of the Civil 
Code. 


(b) "Manufacturer" means a new motor vehicle manufacturer, 
manufacturer branch, distributor, or distributor branch required to 
be licensed pursuant to Article 1 (commencing with Section 11700) 
of Chapter 4 of Division 5 of the Vehicle Code. 


(c) "Qualified third party dispute resolution process" means a 
third party dispute resolution process which operates in compliance 
with subdivision (d) of Section 1793.22 of the Civil Code and this 
chapter and which has been certified by the department pursuant to 
this chapter. 
SEC. 2. Section 472.1 of the Business and Professions Code is 


amended to read: 
472.1. The department shall establish a program for certifying 


each third-party dispute resolution process used for the arbitration 
of disputes pursuant to subdivision (c) of Section 1793.22 of the Civil 
Code. In establishing the program, the department shall do all of the 
following: 


(a) Prescribe and provide forms to be used to apply for 
certification under this chapter. 


(b) Establish a set of minimum standards which shall be used to 
determine whether a third-party dispute resolution process is in 
substantial compliance with subdivision (d) of Section 1793.22 of the 
Civil Code and this chapter. 


(c) Prescribe the information which each manufacturer, or other 
entity, that operates a third-party dispute resolution process shall 
provide the department in the application for certification. In 
prescribing the information to accompany the application for 
certification, the department shall require the manufacturer, or 
other entity, to provide only that information which the department 
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finds is reasonably necessary to enable the department to determine 
whether the third-party dispute resolution process is in substantial 
compliance with subdivision (d) of Section 1793.22 of the Civil Code 
and this chapter. 


(d) Prescribe the information that each qualified third-party 
dispute resolution process shall provide the department, and the 
time intervals at which the information shall be required, to enable 
the department to determine whether the qualified third-party 
dispute resolution process continues to operate in substantial 
compliance with subdivision (d) of Section 1793.22 of the Civil Code 
and this chapter. 
SEC. 3. Section 472.2 of the Business and Professions Code is 


amended to read: 
472.2. (a) Each manufacturer may establish, or otherwise make 


available to buyers or lessees of new motor vehicles, a qualified 
third-party dispute resolution process for the resolution of disputes 
pursuant to subdivision (c) of Section 1793.22 of the Civil Code. A 
manufacturer that itself operates the third-party dispute resolution 
process shall apply to the department for certification of that process. 
If the manufacturer makes the third-party dispute resolution process 
available to buyers or lessees of new motor vehicles through contract 
or other arrangement with another entity, that entity shall apply to 
the department for certification. An entity that operates a 
third-party dispute resolution process for more than one 
manufacturer shall make a separate application for certification for 
each manufacturer that uses that entity's third-party dispute 
resolution process. The application for certification shall be 
accompanied by the information prescribed by the department. 


(b) The department shall review the application and 
accompanying information and, after conducting an onsite 
inspection, shall determine whether the third-party dispute 
resolution process is in substantial compliance with subdivision ( d) 
of Section 1793.22 of the Civil Code and this chapter. If the 
department determines that the process is in substantial compliance, 
the department shall certify the process. If the department 
determines that the process is not in substantial compliance, the 
department shall deny certification and shall state, in writing, the 
reasons for denial and the modifications in the operation of the 
process that are required in order for the process to be certified. 


(c) The department shall make a final determination whether to 
certify a third-party dispute resolution process or to deny 
certification not later than 90 calendar days following the date the 
department accepts the application for certification as complete. 
SEC. 4. Section 472.3 of the Business and Professions Code is 


amended to read: 
472.3. (a) The department, in accordance with the time 


intervals prescribed pursuant to subdivision (d) of Section 472.1, but 
at least once annually, shall review the operation and performance 
of each qualified third-party dispute resolution process and 
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determine, using the information provided the department as 
prescribed pursuant to subdivision (d) of Section 472.1 and the 
monitoring and inspection information described in subdivision (c) 
of Section 472.4, whether the process is operating in substantial 
compliance with subdivision (d) of Section 1793.22 of the Civil Code 
and this chapter. If the department determines that the process is in 
substantial compliance, the certification shall remain in effect. 


(b) If the department determines that the process is not in 
substantial compliance with subdivision (d) of Section 1793.22 of the 
Civil Code or this chapter, the department shall issue a notice of 
decertification to the entity which operates the process and shall 
send a copy of that notice to any manufacturer affected by the 
decertification. The notice of decertification shall state the reasons 
for the issuance of the notice and prescribe the modifications in the 
operation of the process that are required in order for the process to 
retain its certification. 


(c) A notice of decertification shall take effect 180 calendar days 
following the date the notice is served on the manufacturer, or other 
entity, which uses the process that the department has determined 
is not in substantial compliance with subdivision (d) of Section 
1793.22 of the Civil Code or this chapter. The department shall 
withdraw the notice of decertification prior to its effective date if the 
department determines, after a public hearing, that the 
manufacturer, or other entity, which uses the process has made the 
modifications in the operation of the process required in the notice 
of decertification and is in substantial compliance with subdivision 
(d) of Section 1793.22 of the Civil Code and this chapter. 
SEC. 5. Section 472.4 of the Business and Professions Code is 


amended to read: 
472.4. In addition to any other requirements of this chapter, the 


department shall do all of the following: 
(a) Establish procedures to assist owners or lessees of new motor 


vehicles who have complaints regarding the operation of a qualified 
third-party dispute resolution process. 


(b) Establish methods for measuring customer satisfaction and to 
identify violations of this chapter, which shall include an annual 
random postcard or telephone survey by the department of the 
customers of each qualified third-party dispute resolution process. 


(c) Monitor and inspect, on a regular basis, qualified third-party 
dispute resolution processes to determine whether they continue to 
meet the standards for certification. Monitoring and inspection shall 
include, but not be limited to, all of the following: 


(1) Onsite inspections of each qualified third-party dispute 
resolution process not less frequently than twice annually. 


(2) Investigation of complaints from consumers regarding the 
operation of qualified third-party dispute resolution processes and 
analyses of representative samples of complaints against each 
process. 


(3) Analyses of the annual surveys required by subdivision (b). 
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(d) Notify the Department of Motor Vehicles of the failure of a 
manufacturer to honor a decision of a qualified third-party dispute 
resolution process to enable the Department of Motor Vehicles to 
take appropriate enforcement action against the manufacturer 
pursuant to Section 11705.4 of the Vehicle Code. 


(e) Submit a biennial report to the Legislature evaluating the 
effectiveness of this chapter, make available to the public summaries 
of the statistics and other information supplied by each qualified 
third-party dispute resolution process, and publish educational 
materials regarding the purposes of this chapter. 


(f) Adopt regulations as necessary and appropriate to implement 
this chapter and subdivision (d) of Section 1793.22 of the Civil Code. 
SEC. 6. Section 1793.2 of the Civil Code is amended to read: 
1793.2. (a) Every manufacturer of consumer goods sold in this 


state and for which the manufacturer has made an express warranty 
shall: 


(1) (A) Maintain in this state sufficient service and repair 
facilities reasonably close to all areas where its consumer goods are 
sold to carry out the terms of those warranties or designate and 
authorize in this state as service and repair facilities independent 
repair or service facilities reasonably close to all areas where its 
consumer goods are sold to carry out the terms of the warranties. 


(B) As a means of complying with this paragraph, a manufacturer 
may enter into warranty service contracts with independent service 
and repair facilities. The warranty service contracts may provide for 
a fixed schedule of rates to be charged for warranty service or 
warranty repair work. However, the rates fixed by those contracts 
shall be in conformity with the requirements of subdivision (c) of 
Section 1793.3. The rates established pursuant to subdivision (c) of 
Section 1793.3, between the manufacturer and the independent 
service and repair facility, shall not preclude a good faith discount 
which is reasonably related to reduced credit and general overhead 
cost factors arising from the manufacturer's payment of warranty 
charges direct to the independent service and repair facility. The 
warranty service contracts authorized by this paragraph shall not be 
executed to cover a period of time in excess of one year, and may be 
renewed only by a separate, new contract or letter of agreement 
between the manufacturer and the independent service and repair 
facility. 


(2) In the event of a failure to comply with paragraph ( 1) of this 
subdivision, be subject to Section 1793.5. 


(3) Make available to authorized service and repair facilities 
sufficient service literature and replacement parts to effect repairs 
during the express warranty period. 


(b) Where those service and repair facilities are maintained in 
this state and service or repair of the goods is necessary because they 
do not conform with the applicable express warranties, service and 
repair shall be commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless the buyer 
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agrees in writing to the contrary, the goods shall be serviced or 
repaired so as to conform to the applicable warranties within 30 days. 
Delay caused by conditions beyond the control of the manufacturer 
or his representatives shall serve to extend this 30-day requirement. 
Where delay arises, conforming goods shall be tendered as soon as 
possible following termination of the condition giving rise to the 
delay. 


(c) The buyer shall deliver nonconforming goods to the 
manufacturer's service and repair facility within this state, unless, 
due to reasons of size and weight, or method of attachment, or 
method of installation, or nature of the nonconformity, delivery 
cannot reasonably be accomplished. If the buyer cannot return the 
nonconforming goods for any of these reasons, he or she shall notify 
the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its 
service and repair facility shall constitute return of the goods for 
purposes of this section. Upon receipt of that notice of 
nonconformity, the manufacturer shall, at its option, service or repair 
the goods at the buyer's residence, or pick up the goods for service 
and repair, or arrange for transporting the goods to its service and 
repair facility. All reasonable costs of transporting the goods when a 
buyer cannot return them for any of the above reasons shall be at the 
manufacturer's expense. The reasonable costs of transporting 
nonconforming goods after delivery to the service and repair facility 
until return of the goods to the buyer shall be at the manufacturer's 
expense. 


(d) ( 1) Except as provided in paragraph (2), if the manufacturer 
or its representative in this state does not service or repair the goods 
to conform to the applicable express warranties after a reasonable 
number of attempts, the manufacturer shall either replace the goods 
or reimburse the buyer in an amount equal to the purchase price 
paid by the buyer, less that amount directly attributable to use by the 
buyer prior to the discovery of the nonconformity. 


(2) If the manufacturer or its representative in this state is unable 
to service or repair a new motor vehicle, as that term is defined in 
paragraph (2) of subdivision (e) of Section 1793.22, to conform to the 
applicable express warranties after a reasonable number of attempts, 
the manufacturer shall either promptly replace the new motor 
vehicle in accordance with subparagraph (A) or promptly make 
restitution to the buyer in accordance with subparagraph (B). 
However, the buyer shall be free to elect restitution in lieu of 
replacement, and in no event shall the buyer be required by the 
manufacturer to accept a replacement vehicle. 


(A) In the case of replacement, the manufacturer shall replace 
the buyer's vehicle with a new motor vehicle substantially identical 
to the vehicle replaced. The replacement vehicle shall be 
accompanied by all express and implied warranties that normally 
accompany new motor vehicles of that specific kind. The 
manufacturer also shall pay for, or to, the buyer the amount of any 


191930 







5790 STATUTES OF 1992 [ Ch. 1232 


sales or use tax, license fees, registration fees, and other official fees 
which the buyer is obligated to pay in connection with the 
replacement, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(B) In the case of restitution, the manufacturer shall make 
restitution in an amount equal to the actual price paid or payable by 
the buyer, including any charges for transportation and 
manufacturer-installed options, but excluding nonmanufacturer 
items installed by a dealer or the buyer, and including any collateral 
charges such as sales tax, license fees, registration fees, and other 
official fees, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(C) When the manufacturer replaces the new motor vehicle 
pursuant to subparagraph (A), the buyer shall only be liable to pay 
the manufacturer an amount directly attributable to use by the 
buyer of the replaced vehicle prior to the time the buyer first 
delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. When restitution is made 
pursuant to subparagraph (B), the amount to be paid by the 
manufacturer to the buyer may be reduced by the manufacturer by 
that amount directly attributable to use by the buyer prior to the 
time the buyer first delivered the vehicle to the manufacturer or 
distributor, or its authorized service and repair facility for correction 
of the problem that gave rise to the nonconformity. The amount 
directly attributable to use by the buyer shall be determined by 
multiplying the actual price of the new motor vehicle paid or payable 
by the buyer, including any charges for transportation and 
manufacturer-installed options, by a fraction having as its 
denominator 120,000 and having as its numerator the number of 
miles traveled by the new motor vehicle prior to the time the buyer 
first delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. Nothing in this paragraph shall 
in any way limit the rights or remedies available to the buyer under 
any other law. 
SEC. 7. Section 1793.22 is added to the Civil Code, to read: 
1793.22. (a) This section shall be known and may be cited as the 


Tanner Consumer Protection Act. 
(b) It shall be presumed that a reasonable number of attempts 


have been made to conform a new motor vehicle to the applicable 
express warranties if, within one year from delivery to the buyer or 
12,000 miles on the odometer of the vehicle, whichever occurs first, 
either ( 1) the same nonconformity has been subject to repair four or 
more times by the manufacturer or its agents and the buyer has at 
least once directly notified the manufacturer of the need for the 
repair of the nonconformity or (2) the vehicle is out of service by 
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reason of repair of nonconformities by the manufacturer or its agents 
for a cumulative total of more than 30 calendar days since delivery 
of the vehicle to the buyer. The 30-day limit shall be extended only 
if repairs cannot be performed due to conditions beyond the control 
of the manufacturer or its agents. The buyer shall be required to 
directly notify the manufacturer pursuant to paragraph ( 1) only if 
the manufacturer has clearly and conspicuously disclosed to the 
buyer, with the warranty or the owner's manual, the provisions of 
this section and that of subdivision (d) of Section 1793.2, including 
the requirement that the buyer must notify the manufacturer 
directly pursuant to paragraph ( 1) . This presumption shall be a 
rebuttable presumption affecting the burden of proof, and it may be 
asserted by the buyer in any civil action, including an action in small 
claims court, or other formal or informal proceeding. 


(c) If a qualified third-party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
that qualified third-party dispute resolution process with a 
description of its operation and effect, the presumption in 
subdivision (b) may not be asserted by the buyer until after the 
buyer has initially resorted to the qualified third-party dispute 
resolution process as required in subdivision (d). Notification of the 
availability of the qualified third-party dispute resolution process is 
not timely if the buyer suffers any prejudice resulting from any delay 
in giving the notification. If a qualified third-party dispute resolution 
process does not exist, or if the buyer is dissatisfied with that 
third-party decision, or if the manufacturer or its agent neglects to 
promptly fulfill the terms of the qualified third-party dispute 
resolution process decision after the decision is accepted by the 
buyer, the buyer may assert the presumption provided in subdivision 
(b) in an action to enforce the buyer's rights under subdivision (d) 
of Section 1793.2. The findings and decision of a qualified third-party 
dispute resolution process shall be admissible in evidence in the 
action without further foundation. Any period of limitation of actions 
under any federal or California laws with respect to any person shall 
be extended for a period equal to the number of days between the 
date a complaint is filed with a third-party dispute resolution process 
and the date of its decision or the date before which the 
manufacturer or its agent is required by the decision to fulfill its 
terms if the decision is accepted by the buyer, whichever occurs 
later. 


(d) A qualified third-party dispute resolution process shall be one 
that does all of the following: 


(1) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1987. 


(2) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision. 


(3) Prescribes a reasonable time, not to exceed 30 days after the 
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decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 


(4) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, the provisions of the Federal Trade 
Commission's regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as chose regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 


(5) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision (d) 
of Section 1793.2. 


(6) Provides, at the request of the arbitrator or a majority of the 
arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile expert who is independent of the manufacturer. 


(7) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 
Trade Commission contained in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, this chapter, and any other equitable considerations 
appropriate in the circumstances. Nothing in this chapter requires 
that, to be certified as a qualified third-party dispute resolution 
process pursuant to this section, decisions of the process must 
consider or provide remedies in the form of awards of punitive 
damages or multiple damages, under subdivision (c) of Section 1794, 
or of attorneys' fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(8) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this subdivision 
prohibits any member of an arbitration board from deciding a 
dispute. 


(9) Obtains and maintains certification by the Department of 
Consumer Affairs pursuant to Chapter 9 (commencing with Section 
472) of Division 1 of the Business and Professions Code. 


(e) For the purposes of subdivision (d) of Section 1793.2 and this 
section, the following terms have the following meanings: 


(1) "Nonconformity" means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the 
buyer or lessee. 
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(2) "New motor vehicle" means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
Purposes. "New motor vehicle" includes the chassis, chassis cab, and 
that portion of a motor home devoted to its propulsion, but does not 
include any portion designed, used, or maintained primarily for 
human habitation, a dealer-owned vehicle and a "demonstrator" or 
other motor vehicle sold with a manufacturer's new car warranty but 
does not include a motorcycle or a motor vehicle which is not 
registered under the Vehicle Code because it is to be operated or 
used exclusively off the highways. A "demonstrator" is a vehicle 
assigned by a dealer for the purpose of demonstrating qualities and 
characteristics common to vehicles of the same or similar model and 
type. 


(3) "Motor home" means a vehicular unit built on, or 
permanently attached to, a self-propelled motor vehicle chassis, 
chassis cab, or van, which becomes an integral part of the completed 
vehicle, designed for human habitation for recreational or 
emergency occupancy. 


(f) ( 1) Except as provided in paragraph (2), no person shall sell, 
either at wholesale or retail, lease, or transfer a motor vehicle 
transferred by a buyer or lessee to a manufacturer pursuant to 
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute 
of any other state, unless the nature of the nonconformity 
experienced by the original buyer or lessee is clearly and 
conspicuously disclosed to the prospective buyer, lessee, or 
transferee, the nonconformity is corrected, and the manufacturer 
warrants to the new buyer, lessee, or transferee in writing for a 
period of one year that the motor vehicle is free of that 
nonconformity. 


(2) Except for the requirement that the nature of the 
nonconformity be disclosed to the transferee, paragraph ( 1) does not 
apply to the transfer of a motor vehicle to an educational institution 
if the purpose of the transfer is to make the motor vehicle available 
for use in automotive repair courses. 
SEC. 8. Section 1793.22 of the Civil Code, as added by Assembly 


Bill No. 3374, is amended to read: 
1793.22. (a) This section shall be known and may be cited as the 


Tanner Consumer Protection Act. 
(b) It shall be presumed that a reasonable number of attempts 


have been made to conform a new motor vehicle to the applicable 
express warranties if, within one year from delivery to the buyer or 
12,000 miles on the odometer of the vehicle, whichever occurs first, 
either ( 1) the same nonconformity has been subject to repair four or 
more times by the manufacturer or its agents and the buyer has at 
least once directly notified the manufacturer of the need for the 
repair of the nonconformity or (2) the vehicle is out of service by 
reason of repair of nonconformities by the manufacturer or its agents 
for a cumulative total of more than 30 calendar days since delivery 
of the vehicle to the buyer. The 30-day limit shall be extended only 
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if repairs cannot be performed due to conditions beyond the control 
of the manufacturer or its agents. The buyer shall be required to 
directly notify the manufacturer pursuant to paragraph ( 1) only if 
the manufacturer has clearly and conspicuously disclosed to the 
buyer, with the warranty or the owner's manual, the provisions of 
this section and that of subdivision (d) of Section 1793.2, including 
the requirement that the buyer must notify the manufacturer 
directly pursuant to paragraph ( 1). This presumption shall be a 
rebuttable presumption affecting the burden of proof, and it may be 
asserted by the buyer in any civil action, including an action in small 
claims court, or other formal or informal proceeding. 


(c) If a qualified third-party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
that qualified third-party dispute resolution process with a 
description of its operation and effect, the presumption in 
subdivision (b) may not be asserted by the buyer until after the 
buyer has initially resorted to the qualified third-party dispute 
resolution process as required in subdivision (d). Notification of the 
availability of the qualified third-party dispute resolution process is 
not timely if the buyer suffers any prejudice resulting from any delay 
in giving the notification. If a qualified third-party dispute resolution 
process does not exist, or if the buyer is dissatisfied with that 
third-party decision, or if the manufacturer or its agent neglects to 
promptly fulfill the terms of the qualified third-party dispute 
resolution process decision after the decision is accepted by the 
buyer, the buyer may assert the presumption provided in subdivision 
(b) in an action to enforce the buyer's rights under subdivision (d) 
of Section 1793.2. The findings and decision of a qualified third-party 
dispute resolution process shall be admissible in evidence in the 
action without further foundation. Any period of limitation of actions 
under any federal or California laws with respect to any person shall 
be extended for a period equal to the number of days between the 
date a complaint is filed with a third-party dispute resolution process 
and the date of its decision or the date before which the 
manufacturer or its agent is required by the decision to fulfill its 
terms if the decision is accepted by the buyer, whichever occurs 
later. 


(d) A qualified third-party dispute resolution process shall be one 
that does all of the following: 


(1) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1987. 


(2) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision. 


(3) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 


(4) Provides arbitrators who are assigned to decide disputes with 
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copies of, and instruction in, the provisions of the Federal Trade 
Commission's regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 


(5) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision (d) 
of Section 1793.2. 


(6) Provides, at the request of the arbitrator or a majority of the 
arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile expert who is independent of the manufacturer. 


(7) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 
Trade Commission contained in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, this chapter, and any other equitable considerations 
appropriate in the circumstances. Nothing in this chapter requires 
that, to be certified as a qualified third-party dispute resolution 
process pursuant to this section, decisions of the process must 
consider or provide remedies in the form of awards of punitive 
damages or multiple damages, under subdivision (c) of Section 1794, 
or of attorneys' fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 


(8) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this subdivision 
prohibits any member of an arbitration board from deciding a 
dispute. 


(9) Obtains and maintains certification by the Department of 
Consumer Affairs pursuant to Chapter 9 (commencing with Section 
472) of Division 1 of the Business and Professions Code. 


(e) For the purposes of subdivision (d) of Section 1793.2 and this 
section, the following terms have the following meanings: 


(1) "Nonconformity" means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the 
buyer or lessee. 


(2) "New motor vehicle" means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
purposes. "New motor vehicle" includes the chassis, chassis cab, and 
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that portion of a motor home devoted to its propulsion, but does not 
include any portion designed, used, or maintained primarily for 
human habitation, a dealer-owned vehicle and a "demonstrator" or 
other motor vehicle sold with a manufacturer's new car warranty but 
does not include a motorcycle or a motor vehicle which is not 
registered under the Vehicle Code because it is to be operated or 
used exclusively off the highways. A "demonstrator" is a vehicle 
assigned by a dealer for the purpose of demonstrating qualities and 
characteristics common to vehicles of the same or similar model and 
type. 


(3) "Motor home" means a vehicular unit built on, or 
permanently attached to, a self-propelled motor vehicle chassis, 
chassis cab, or van, which becomes an integral part of the completed 
vehicle, designed for human habitation for recreational or 
emergency occupancy. 


(f) ( 1) Except as provided in paragraph (2) , no person shall sell, 
either at wholesale or retail, lease, or transfer a motor vehicle 
transferred by a buyer or lessee to a manufacturer pursuant to 
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute 
of any other state, unless the nature of the nonconformity 
experienced by the original buyer or lessee is clearly and 
conspicuously disclosed to the prospective buyer, lessee, or 
transferee, the nonconformity is corrected, and the manufacturer 
warrants to the new buyer, lessee, or transferee in writing for a 
period of one year that the motor vehicle is free of that 
nonconformity. 


(2) Except for the requirement that the nature of the 
nonconformity be disclosed to the transferee, paragraph ( 1) does not 
apply to the transfer of a motor vehicle to an educational institution 
if the purpose of the transfer is to make the motor vehicle available 
for use in automotive repair courses. 
SEC. 9. Section 1794 of the Civil Code is amended to read: 
1794. (a) Any buyer of consumer goods who is damaged by a 


failure to comply with any obligation under this chapter or under an 
implied or express warranty or service contract may bring an action 
for the recovery of damages and other legal and equitable relief. 


(b) The measure of the buyer's damages in an action under this 
section shall include the rights of replacement or reimbursement as 
set forth in subdivision (d) of Section 1793.2, and the following: 


(1) Where the buyer has rightfully rejected or justifiably revoked 
acceptance of the goods or has exercised any right to cancel the sale, 
Sections 2711, 2712, and 2713 of the Commercial Code shall apply. 


(2) Where the buyer has accepted the goods, Sections 2714 and 
2715 of the Commercial Code shall apply, and the measure of 
damages shall include the cost of repairs necessary to make the goods 
conform. 


(c) If the buyer establishes that the failure to comply was willful, 
the judgment may include, in addition to the amounts recovered 
under subdivision (a), a civil penalty which shall not exceed two 
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times the amount of actual damages. This subdivision shall not apply 
in any class action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based solely on a 
breach of an implied warranty. 


(d) If the buyer prevails in an action under this section, the buyer 
shall be allowed by the court to recover as part of the judgment a sum 
equal to the aggregate amount of costs and expenses, including 
attorney's fees based on actual time expended, determined by the 
court to have been reasonably incurred by the buyer in connection 
with the commencement and prosecution of such action. 


(e) ( 1) Except as otherwise provided in this subdivision, if the 
buyer establishes a violation of paragraph (2) of subdivision (d) of 
Section 1793.2, the buyer shall recover damages and reasonable 
attorney's fees and costs, and may recover a civil penalty of up to two 
times the amount of damages. 


(2) If the manufacturer maintains a qualified third-party dispute 
resolution process which substantially complies with Section 1793.22, 
the manufacturer shall not be liable for any civil penalty pursuant to 
this subdivision. 


(3) After the occurrence of the events giving rise to the 
presumption established in subdivision (b) of Section 1793.22, the 
buyer may serve upon the manufacturer a written notice requesting 
that the manufacturer comply with paragraph (2) of subdivision (d) 
of Section 1793.2. If the buyer fails to serve the notice, the 
manufacturer shall not be liable for a civil penalty pursuant to this 
subdivision. 


(4) If the buyer serves the notice described in paragraph (3) and 
the manufacturer complies with paragraph (2) of subdivision (d) of 
Section 1793.2 within 30 days of the service of that notice, the 
manufacturer shall not be liable for a civil penalty pursuant to this 
subdivision. 


(5) If the buyer recovers a civil penalty under subdivision (c), the 
buyer may not also recover a civil penalty under this subdivision for 
the same violation. 
SEC. 10. Section 1795.6 of the Civil Code is amended to read: 
1795.6. (a) Every warranty period relating to an implied or 


express warranty accompanying a sale or consignment for sale of 
consumer goods selling for fifty dollars ($50) or more shall 
automatically be tolled for the period from the date upon which the 
buyer either ( 1) delivers nonconforming goods to the manufacturer 
or seller for warranty repairs or service or (2), pursuant to 
subdivision (c) of Section 1793.2 or Section 1793.22, notifies the 
manufacturer or seller of the nonconformity of the goods up to, and 
including, the date upon which ( 1) the repaired or serviced goods 
are delivered to the buyer, (2) the buyer is notified the goods are 
repaired or serviced and are available for the buyer's possession or 
(3) the buyer is notified that repairs or service is completed, if 
repairs or service is made at the buyer's residence. 


(b) Notwithstanding the date or conditions set for the expiration 


192140 







5798 STATUTES OF 1992 [ Ch. 1232 


of the warranty period, such warranty period shall not be deemed 
expired if either or both of the following situations occur: ( 1) after 
the buyer has satisfied the requirements of subdivision (a), the 
warranty repairs or service has not been performed due to delays 
caused by circumstances beyond the control of the buyer or (2) the 
warranty repairs or service performed upon the nonconforming 
goods did not remedy the nonconformity for which such repairs or 
service was performed and the buyer notified the manufacturer or 
seller of this failure within 60 days after the repairs or service was 
completed. When the warranty repairs or service has been 
performed so as to remedy the nonconformity, the warranty period 
shall expire in accordance with its terms, including any extension to 
the warranty period for warranty repairs or service. 


(c) For purposes of this section only, "manufacturer" includes the 
manufacturer's service or repair facility. 


(d) Every manufacturer or seller of consumer goods selling for 
fifty dollars ($50) or more shall provide a receipt to the buyer 
showing the date of purchase. Every manufacturer or seller 
performing warranty repairs or service on the goods shall provide to 
the buyer a work order or receipt with the date of return and either 
the date the buyer was notified that the goods were repaired or 
serviced or, where applicable, the date the goods were shipped or 
delivered to the buyer. 
SEC. 11. Section 1795.8 of the Civil Code is amended to read: 
1795.8. (a) The Legislature finds and declares that the expansion 


of state warranty laws covering new and used cars has given 
important and valuable protection to consumers; that in states 
without this valuable warranty protection used and irreparable 
motor vehicles are inundating the marketplace; that other states 
have addressed this problem by requinng notices on the titles of 
these vehicles warning consumers that the motor vehicles were 
repurchased by a dealer or manufacturer because either the vehicle 
could not be repaired in a reasonable length of time or the dealer or 
manufacturer was not willing to repair the vehicle; that these notices 
serve the interests of consumers who have a right to information 
relevant to their buying decisions; and that the disappearance of 
these notices upon the transfer of title from another state to this state 
encourages the transport of "lemons" to this state for sale to the 
drivers of this state. Therefore, the Legislature hereby enacts the 
Automotive Consumer Notification Act. 


(b) For purposes of this section, "dealer" means any person 
engaged in the business of selling, offering for sale, or negotiating the 
retail sale of used motor vehicles or selling motor vehicles as a broker 
or agent for another, including the officers, agents, and employees 
of the person and any combination or association of dealers. "Dealer" 
does not include a bank or other financial institution, or the state, its 
agencies, bureaus, boards, commissions, authorities, or any of its 
political subdivisions. A person shall be deemed to be engaged in the 
business of selling used motor vehicles if the person has sold more 
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than four used motor vehicles in the preceding 12 months. 
(c) Any person, including any dealer or manufacturer, selling a 


motor vehicle in this state that is known or should be known to have 
been required by law to be replaced or required by law to be 
accepted for restitution by a manufacturer due to the inability of the 
manufacturer to conform the vehicle to applicable warranties 
pursuant to subdivision (d) of Section 1793.2 or that is known or 
should be known to have been required by law to be replaced or 
required by law to be accepted for restitution by a dealer or 
manufacturer due to the inability of the dealer or manufacturer to 
conform the vehicle to warranties required by any other applicable 
law of this state, any other state, or federal law shall disclose that fact 
to the buyer in writing prior to the purchase and a dealer or 
manufacturer shall include as part of the titling documents of the 
vehicle the following disclosure statement set forth as a separate 
document and signed by the buyer: 
"THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE 


DEALER OR MANUFACTURER DUE TO A DEFECT IN THE 
VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS." 


(d) The disclosure requirement in subdivision (c) is cumulative 
with all other consumer notice requirements, and does not relieve 
any person, including any dealer or manufacturer, from complying 
with any other applicable law, including any requirement of 
subdivision (f) of Section 1793.22 or comparable automobile 
warranty laws in other states. 
SEC. 12. Notwithstanding Items 2660-001-853 and 2660-101-853 of 


Section 2.00 of the Budget Act of 1992, one hundred fifty thousand 
dollars ($150,000) appropriated from the Petroleum Violation 
Escrow Account by Proviso 2 of Item 2660-001-853 is hereby 
transferred to Item 2660-101-853 and appropriated for the Bay Area 
Telecommuting Development Program. 
SEC. 13. Section 8 makes technical corrections to Section 1793.22 


of the Civil Code, as added by AB 3374. It shall become operative 
only if AB 3374 is enacted and adds Section 1793.22 to the Civil Code 
and this bill is enacted after AB 3374, in which case Section 7 shall 
not become operative. 
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or utility user tax that is imposed or assessed in a uniform and 
nondiscriminatory manner without regard to whether the activities 
or transactions taxed are conducted through the use of the Internet, 
Internet access, or Online Computer Services. 


(c) A cable television franchise fee may not be imposed on Online 
Computer Services or Internet access delivered over a cable 
television system, if the Federal Communications Commission by 
final order, or a court of competent jurisdiction rendering a judgment 
enforceable in California, finds that those are not cable services, as 
defined in Section 522(6) of Title 47 of the United States Code and 
are, therefore, not subject to a franchise fee. However, if that final 
order or judgment is overturned or modified by further 
administrative, legislative, or judicial action, that action shall control. 
The operation of this subdivision may be suspended by contract 
between a cable television franchising authority and a cable 
television operator. 


(d) This part shall become inoperative three years from the 
effective date of the act adding this part. 


CHAPTER 352 


An act to amend Section 1793.22 of the Civil Code, relating to 
warranties. 


[Approved by Governor August 24, 1998. Filed with 
Secretary of State August 24, 1998.] 


The pecple cf the State cf California do enact as follows. 


SECTION 1. Section 1793.22 of the Civil Code is amended to 
read: 


1793.22. (a) This section shall be known and may be cited as the 
Tanner Consumer Protection Act. 


(b) It shall be presumed that a reasonable number of attempts 
have been made to conform a new motor vehicle to the applicable 
express warranties if, within one year from delivery to the buyer or 
12,000 miles on the odometer of the vehicle, whichever occurs first, 
either (1) the same nonconformity has been subject to repair four or 
more times by the manufacturer or its agents and the buyer has at 
least once directly notified the manufacturer of the need for the 
repair of the nonconformity or (2) the vehicle is out of service by 
reason of repair of nonconformities by the manufacturer or its agents 
for a cumulative total of more than 30 calendar days since delivery 
of the vehicle to the buyer. The 30-day limit shall be extended only 
if repairs cannot be performed due to conditions beyond the control 
of the manufacturer or its agents. The buyer shall be required to 
directly notify the manufacturer pursuant to paragraph (1) only if 
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the manufacturer has clearly and conspicuously disclosed to the 
buyer, with the warranty or the owner's manual, the provisions of this 
section and that of subdivision (d) of Section 1793.2, including the 
requirement that the buyer must notify the manufacturer directly 
pursuant to paragraph (1). This presumption shall be a rebuttable 
presumption affecting the burden of proof, and it may be asserted by 
the buyer in any civil action, including an action in small claims court, 
or other formal or informal proceeding. 


(c) If a qualified third-party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
that qualified third-party dispute resolution process with a 
description of its operation and effect, the presumption in subdivision 
(b) may not be asserted by the buyer until after the buyer has initially 
resorted to the qualified third-party dispute resolution process as 
required in subdivision (d). Notification of the availability of the 
qualified third-party dispute resolution process is not timely if the 
buyer suffers any prejudice resulting from any delay in giving the 
notification. If a qualified third-party dispute resolution process does 
not exist, or if the buyer is dissatisfied with that third-party decision, 
or if the manufacturer or its agent neglects to promptly fulfill the 
terms of the qualified third-party dispute resolution process decision 
after the decision is accepted by the buyer, the buyer may assert the 
presumption provided in subdivision (b) in an action to enforce the 
buyer's rights under subdivision (d) of Section 1793.2. The findings 
and decision of a qualified third-party dispute resolution process shall 
be admissible in evidence in the action without further foundation. 
Any period of limitation of actions under any federal or California 
laws with respect to any person shall be extended for a period equal 
to the number of days between the date a complaint is filed with a 
third-party dispute resolution process and the date of its decision or 
the date before which the manufacturer or its agent is required by 
the decision to fulfill its terms if the decision is accepted by the buyer, 
whichever occurs later. 


(d) A qualified third-party dispute resolution process shall be one 
that does all of the following: 


(1) Complies with the minimum requirements of the Federal 
'Dade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January 1, 1987. 


(2) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision. 


(3) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 


(4) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, the provisions of the Federal Trade 
Commission's regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January 1, 1987, 







[ Ch. 352 ] STATUTES OF 1998 2777 


Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 


(5) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision (d) 
of Section 1793.2. 


(6) Provides, at the request of the arbitrator or a majority of the 
arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
by an automobile expert who is independent of the manufacturer. 


(7) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 'lade 
Commission contained in Part 703 of Title 16 of the Code of Federal 
Regulations as those regulations read on January 1, 1987, Division 2 
(commencing with Section 2101) of the Commercial Code, this 
chapter, and any other equitable considerations appropriate in the 
circumstances. Nothing in this chapter requires that, to be certified 
as a qualified third-party dispute resolution process pursuant to this 
section, decisions of the process must consider or provide remedies 
in the form of awards of punitive damages or multiple damages, 
under subdivision (c) of Section 1794, or of attorneys' fees under 
subdivision (d) of Section 1794, or of consequential damages other 
than as provided in subdivisions (a) and (b) of Section 1794, 
including, but not limited to, reasonable repair, towing, and rental 
car costs actually incurred by the buyer. 


(8) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this subdivision 
prohibits any member of an arbitration board from deciding a 
dispute. 


(9) Obtains and maintains certification by the Department of 
Consumer Affairs pursuant to Chapter 9 (commencing with Section 
472) of Division 1 of the Business and Professions Code. 


(e) For the purposes of subdivision (d) of Section 1793.2 and this 
section, the following terms have the following meanings: 


(1) "Nonconformity" means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the buyer 
or lessee. 


(2) "New motor vehicle" means a new motor vehicle that is used 
or bought for use primarily for personal, family, or household 
purposes. "New motor vehicle" also means a new motor vehicle that 
is bought or used for business and personal, family, or household 
purposes by a person, including a partnership, limited liability 
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company, corporation, association, or any other legal entity, to which 
not more than five motor vehicles are registered in this state. "New 
motor vehicle" includes the chassis, chassis cab, and that portion of 
a motor home devoted to its propulsion, but does not include any 
portion designed, used, or maintained primarily for human 
habitation, a dealer-owned vehicle and a "demonstrator" or other 
motor vehicle sold with a manufacturer's new car warranty but does 
not include a motorcycle or a motor vehicle which is not registered 
under the Vehicle Code because it is to be operated or used 
exclusively off the highways. A demonstrator is a vehicle assigned by 
a dealer for the purpose of demonstrating qualities and 
characteristics common to vehicles of the same or similar model and 


type. 
(3) "Motor home" means a vehicular unit built on, or 


permanently attached to, a self-propelled motor vehicle chassis, 
chassis cab, or van, which becomes an integral part of the completed 
vehicle, designed for human habitation for recreational or 
emergency occupancy. 


(f) ( 1) Except as provided in paragraph (2), no person shall sell, 
either at wholesale or retail, lease, or transfer a motor vehicle 
transferred by a buyer or lessee to a manufacturer pursuant to 
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute 
of any other state, unless the nature of the nonconformity 
experienced by the original buyer or lessee is clearly and 
conspicuously disclosed to the prospective buyer, lessee, or 
transferee, the nonconformity is corrected, and the manufacturer 
warrants to the new buyer, lessee, or transferee in writing for a period 
of one year that the motor vehicle is free of that nonconformity. 


(2) Except for the requirement that the nature of the 
nonconformity be disclosed to the transferee, paragraph ( 1) does not 
apply to the transfer of a motor vehicle to an educational institution 
if the purpose of the transfer is to make the motor vehicle available 
for use in automotive repair courses. 


CHAPTER 353 


An act to amend Sections 16140, 16141, 16142, and 16146 of, to add 
Sections 56375.4 and 56375.45 to, and to add Article 7 (commencing 
with Section 51296) to Chapter 7 of Part 7 of Division 1 of Title 5 of, 
the Government Code, to amend Section 426 of, and to add Section 
423.4 to, the Revenue and Taxation Code, relating to agricultural 
land, and declaring the urgency thereof, to take effect immediately. 


[Approved by Governor August 24, 1998. Filed with 
Secretary of State August 24, 1998.] 





		Return to brief (Ctrl+W)

		Stats. 1998  ch. 352 section 1










Volume 3


STATUTES OF CALIFORNIA
AND DIGESTS OF MEASURES


2000


Constitution of 1879 as Amended


Measures Submitted to Vote of Electors, 
Primary Election, March 7, 2000 


and General Election, November 7, 2000


General Laws, Amendments to the Codes, Resolutions, 
and Constitutional Amendment passed by the 


California Legislature


1999–2000 Regular Session


Compiled by


BION M. GREGORY
Legislative Counsel


 







 6794508 STATUTES OF 2000 [Ch. ]


[Approved by Governor September 24, 2000. Filed with 
Secretary of State September 26, 2000.]


The people of the State of California do enact as follows:


SECTION 1. Section 1793.22 of the Civil Code is amended to read:
1793.22. (a) This section shall be known and may be cited as the


Tanner Consumer Protection Act.
(b) It shall be presumed that a reasonable number of attempts have


been made to conform a new motor vehicle to the applicable express
warranties if, within 18 months from delivery to the buyer or 18,000
miles on the odometer of the vehicle, whichever occurs first, one or more
of the following occurs:


(1) The same nonconformity results in a condition that is likely to
cause death or serious bodily injury if the vehicle is driven and the
nonconformity has been subject to repair two or more times by the
manufacturer or its agents, and the buyer or lessee has at least once
directly notified the manufacturer of the need for the repair of the
nonconformity.


(2) The same nonconformity has been subject to repair four or more
times by the manufacturer or its agents and the buyer has at least once
directly notified the manufacturer of the need for the repair of the
nonconformity.


(3) The vehicle is out of service by reason of repair of
nonconformities by the manufacturer or its agents for a cumulative total
of more than 30 calendar days since delivery of the vehicle to the buyer.
The 30-day limit shall be extended only if repairs cannot be performed
due to conditions beyond the control of the manufacturer or its agents.
The buyer shall be required to directly notify the manufacturer pursuant
to paragraphs (1) and (2) only if the manufacturer has clearly and
conspicuously disclosed to the buyer, with the warranty or the owner’s
manual, the provisions of this section and that of subdivision (d) of
Section 1793.2, including the requirement that the buyer must notify the
manufacturer directly pursuant to paragraphs (1) and (2). The
notification, if required, shall be sent to the address, if any, specified
clearly and conspicuously by the manufacturer in the warranty or
owner’s manual. This presumption shall be a rebuttable presumption
affecting the burden of proof, and it may be asserted by the buyer in any
civil action, including an action in small claims court, or other formal or
informal proceeding.


(c) If a qualified third-party dispute resolution process exists, and the
buyer receives timely notification in writing of the availability of that
qualified third-party dispute resolution process with a description of its
operation and effect, the presumption in subdivision (b) may not be
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asserted by the buyer until after the buyer has initially resorted to the
qualified third-party dispute resolution process as required in
subdivision (d). Notification of the availability of the qualified
third-party dispute resolution process is not timely if the buyer suffers
any prejudice resulting from any delay in giving the notification. If a
qualified third-party dispute resolution process does not exist, or if the
buyer is dissatisfied with that third-party decision, or if the manufacturer
or its agent neglects to promptly fulfill the terms of the qualified
third-party dispute resolution process decision after the decision is
accepted by the buyer, the buyer may assert the presumption provided
in subdivision (b) in an action to enforce the buyer’s rights under
subdivision (d) of Section 1793.2. The findings and decision of a
qualified third-party dispute resolution process shall be admissible in
evidence in the action without further foundation. Any period of
limitation of actions under any federal or California laws with respect to
any person shall be extended for a period equal to the number of days
between the date a complaint is filed with a third-party dispute resolution
process and the date of its decision or the date before which the
manufacturer or its agent is required by the decision to fulfill its terms
if the decision is accepted by the buyer, whichever occurs later.


(d) A qualified third-party dispute resolution process shall be one that
does all of the following:


(1) Complies with the minimum requirements of the Federal Trade
Commission for informal dispute settlement procedures as set forth in
Part 703 of Title 16 of the Code of Federal Regulations, as those
regulations read on January 1, 1987.


(2) Renders decisions which are binding on the manufacturer if the
buyer elects to accept the decision.


(3) Prescribes a reasonable time, not to exceed 30 days after the
decision is accepted by the buyer, within which the manufacturer or its
agent must fulfill the terms of its decisions.


(4) Provides arbitrators who are assigned to decide disputes with
copies of, and instruction in, the provisions of the Federal Trade
Commission’s regulations in Part 703 of Title 16 of the Code of Federal
Regulations as those regulations read on January 1, 1987, Division 2
(commencing with Section 2101) of the Commercial Code, and this
chapter.


(5) Requires the manufacturer, when the process orders, under the
terms of this chapter, either that the nonconforming motor vehicle be
replaced if the buyer consents to this remedy or that restitution be made
to the buyer, to replace the motor vehicle or make restitution in
accordance with paragraph (2) of subdivision (d) of Section 1793.2.


(6) Provides, at the request of the arbitrator or a majority of the
arbitration panel, for an inspection and written report on the condition
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of a nonconforming motor vehicle, at no cost to the buyer, by an
automobile expert who is independent of the manufacturer.


(7) Takes into account, in rendering decisions, all legal and equitable
factors, including, but not limited to, the written warranty, the rights and
remedies conferred in regulations of the Federal Trade Commission
contained in Part 703 of Title 16 of the Code of Federal Regulations as
those regulations read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, this chapter, and any other
equitable considerations appropriate in the circumstances. Nothing in
this chapter requires that, to be certified as a qualified third-party dispute
resolution process pursuant to this section, decisions of the process must
consider or provide remedies in the form of awards of punitive damages
or multiple damages, under subdivision (c) of Section 1794, or of
attorneys’ fees under subdivision (d) of Section 1794, or of
consequential damages other than as provided in subdivisions (a) and (b)
of Section 1794, including, but not limited to, reasonable repair, towing,
and rental car costs actually incurred by the buyer.


(8) Requires that no arbitrator deciding a dispute may be a party to the
dispute and that no other person, including an employee, agent, or dealer
for the manufacturer, may be allowed to participate substantively in the
merits of any dispute with the arbitrator unless the buyer is allowed to
participate also. Nothing in this subdivision prohibits any member of an
arbitration board from deciding a dispute.


(9) Obtains and maintains certification by the Department of
Consumer Affairs pursuant to Chapter 9 (commencing with Section
472) of Division 1 of the Business and Professions Code.


(e) For the purposes of subdivision (d) of Section 1793.2 and this
section, the following terms have the following meanings:


(1) ‘‘Nonconformity’’ means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle to the buyer
or lessee.


(2) ‘‘New motor vehicle’’ means a new motor vehicle that is bought
or used primarily for personal, family, or household purposes. ‘‘New
motor vehicle’’ also means a new motor vehicle with a gross vehicle
weight under 10,000 pounds that is bought or used primarily for business
purposes by a person, including a partnership, limited liability company,
corporation, association, or any other legal entity, to which not more than
five motor vehicles are registered in this state. ‘‘New motor vehicle’’
includes the chassis, chassis cab, and that portion of a motor home
devoted to its propulsion, but does not include any portion designed,
used, or maintained primarily for human habitation, a dealer-owned
vehicle and a ‘‘demonstrator’’ or other motor vehicle sold with a
manufacturer’s new car warranty but does not include a motorcycle or
a motor vehicle which is not registered under the Vehicle Code because







4511 680 STATUTES OF 2000[Ch. ]


it is to be operated or used exclusively off the highways. A demonstrator
is a vehicle assigned by a dealer for the purpose of demonstrating
qualities and characteristics common to vehicles of the same or similar
model and type.


(3) ‘‘Motor home’’ means a vehicular unit built on, or permanently
attached to, a self-propelled motor vehicle chassis, chassis cab, or van,
which becomes an integral part of the completed vehicle, designed for
human habitation for recreational or emergency occupancy.


(f) (1) Except as provided in paragraph (2), no person shall sell,
either at wholesale or retail, lease, or transfer a motor vehicle transferred
by a buyer or lessee to a manufacturer pursuant to paragraph (2) of
subdivision (d) of Section 1793.2 or a similar statute of any other state,
unless the nature of the nonconformity experienced by the original buyer
or lessee is clearly and conspicuously disclosed to the prospective buyer,
lessee, or transferee, the nonconformity is corrected, and the
manufacturer warrants to the new buyer, lessee, or transferee in writing
for a period of one year that the motor vehicle is free of that
nonconformity.


(2) Except for the requirement that the nature of the nonconformity
be disclosed to the transferee, paragraph (1) does not apply to the transfer
of a motor vehicle to an educational institution if the purpose of the
transfer is to make the motor vehicle available for use in automotive
repair courses.


CHAPTER  680


An act to amend, repeal, and add Section 827 of the Civil Code,
relating to landlord-tenant.


[Approved by Governor September 24, 2000. Filed with 
Secretary of State September 26, 2000.]


The people of the State of California do enact as follows:


SECTION 1. It is the intent of the Legislature to respond to tight
rental market conditions by providing tenants with longer notice when
served with a rent increase of more than 10 percent in a 12-month period
and providing owners with an easier method of service for notices of rent
increases. The longer notice prescribed in this act provides tenants with
additional time to respond to rent increases by, for example, augmenting
their income with an additional job, finding a roommate, or relocating.
The longer notice is not intended to constitute rent control, nor is it a
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109 S.Ct. 1026
Supreme Court of the United States


UNITED STATES, Petitioner
v.


RON PAIR ENTERPRISES, INC.


No. 87–1043.
|


Argued Oct. 31, 1988.
|


Decided Feb. 22, 1989.


Synopsis
United States objected to Chapter 11 plan on ground that it did not provide for payment
of postpetition interest on its oversecured, prepetition tax lien. The Bankruptcy Court denied
Government's objection, and Government appealed. The United States District Court for the
Eastern District of Michigan, Horace W. Gilmore, J., reversed, and debtor appealed. The Court
of Appeals, Contie, Senior Circuit Judge, 828 F.2d 367, reinstated order of Bankruptcy Court,
and Government petitioned for writ of certiorari. The Supreme Court, Justice Blackmun, held
that Bankruptcy Code authorizes payment of postpetition interest on nonconsensual oversecured
prepetition claims.


Reversed.


Justice O'Connor dissented and filed opinion in which Justices Brennan, Marshall and Stevens
joined.


Procedural Posture(s): On Appeal.


West Headnotes (2)


[1] Bankruptcy Nonconsensual or statutory liens;  tax liens
Bankruptcy Code provision authorizing payment of interest on oversecured claim and
any reasonable fees provided for under agreement under which claim arose, authorizes
payment of postpetition interest on nonconsensual oversecured prepetition claims, along
with reasonable fees, costs and charges if provided for in agreement under which claim
arose. Bankr.Code, 11 U.S.C.A. § 506(b).
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670 Cases that cite this headnote


[2] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
Statutes Relation to plain, literal, or clear meaning;  ambiguity
Plain meaning of legislation should be conclusive, except in rare cases in which literal
application of statute will produce result demonstrably at odds with intention of its drafters;
in such cases, intention of drafters, rather than strict language, controls.


3307 Cases that cite this headnote


**1027  *235  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber
Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


After respondent filed a petition under Chapter 11 of the Bankruptcy Code of 1978 (Code), the
Government filed proof of a prepetition claim for unpaid withholding and social security taxes,
penalties, and prepetition interest. The claim was perfected through a tax lien on property owned by
respondent. Respondent's ensuing reorganization plan provided for full payment of the claim but
did not provide for postpetition interest. The Government objected, contending that § 506(b) of the
Code—which allows the holder of an oversecured claim to recover, in addition to the prepetition
amount of the claim, “interest on such claim, and any reasonable fees, costs, or charges provided
for under the agreement under which such claim arose”—allowed recovery of postpetition interest,
since the property securing its claim had a value greater than the amount of the principal debt. The
Bankruptcy Court overruled this objection, but the District Court reversed. The Court of Appeals
reversed the District Court, holding that § 506(b) codified the pre-Code standard that allowed
postpetition interest on an oversecured claim only where the lien on the claim was consensual in
nature.


Held: Section 506(b) entitles a creditor to receive postpetition interest on a nonconsensual
oversecured claim allowed in a bankruptcy proceeding. Pp. 1029–1034.


(a) The natural reading of the phrase in § 506(b) that “there shall be allowed to the holder of
such claim, interest on such claim, and any reasonable fees, costs, or charges provided for under
the agreement under which such claim arose” entitles the holder of an oversecured claim to
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postpetition interest and, in addition, the holder of a secured claim pursuant to an agreement the
right to the specified fees, costs, and charges. Recovery of postpetition interest is unqualified,
whereas recovery of those fees, costs, and charges is allowed only if they are reasonable and
provided for in the agreement under which the claim arose. Therefore, in the absence of an
agreement, postpetition interest is the only added recovery available. This reading of § 506(b) is
also mandated by its grammatical structure. Since the phrase “interest on such claim” is set aside
by commas, and separated from the reference to fees, costs, and charges by the conjunctive words
“and any,” that phrase stands independent of the language that follows. Pp. 1030–1031.


*236  b) Allowing postpetition interest on nonconsensual oversecured liens does not contravene
the intent of the Code's framers, nor does it conflict with any other section of the Code or any
important state or federal interest. The legislative history does not suggest a contrary view. P. 1031.


(c) There is no significant reason why Congress would have intended, or any policy reason
would compel, that consensual and nonconsensual liens be treated differently in allowing
postpetition interest. Section 506(b)'s language clearly directs that postpetition interest be paid on
all oversecured claims. Midlantic National Bank v. New Jersey Dept. of Environmental Protection,
474 U.S. 494, 106 S.Ct. 755, 88 L.Ed.2d 859, and Kelly v. Robinson, 479 U.S. 36, 107 S.Ct. 353,
93 L.Ed.2d 216, distinguished. Pp. 1031–1033.


(d) The pre-Code practice of denying postpetition interest to holders of nonconsensual liens, while
allowing it to holders of consensual liens, was an exception to the exception for oversecured claims
from the rule that the running of interest ceased when a bankruptcy petition was filed, and was
recognized by only a few courts and often depended on particular circumstances. **1028  The
fact that this Court has never clearly acknowledged or relied upon the refusal of some Courts of
Appeals to apply the oversecured claim exception to an oversecured federal tax claim counsels
against concluding that such limitation was well recognized. Also arguing against considering this
limitation a clear rule are the facts that all cases that limited the exception were tax-lien cases, that
the “rule” has never been extended to other forms of nonconsensual liens, and that in the few cases
where it was recognized, it was only a guide to the bankruptcy trustee's exercise of his powers in
the particular circumstances of the case. Pp. 1033–1034.


828 F.2d 367 (CA6 1987), reversed.


BLACKMUN, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and WHITE,
SCALIA, and KENNEDY, JJ., joined. O'CONNOR, J., filed a dissenting opinion, in which
BRENNAN, MARSHALL, and STEVENS, JJ., joined, post, p. 1034.
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Attorneys and Law Firms


Deputy Solicitor General Wallace argued the cause for the United States. With him on the briefs
were Solicitor General Fried, Assistant Attorney General Rose, Alan I. Horowitz, Wynette J.
Hewett, and Martha B. Brissette.


I. William Cohen argued the cause for respondent. With him on the brief was Michael H. Traison.*


* George Kaufmann, Peter W. Morgan, and Lawrence D. Garr filed a brief for United Refining
Co. as amicus curiae urging affirmance.


Opinion


*237  Justice BLACKMUN delivered the opinion of the Court.


In this case we must decide the narrow statutory issue whether § 506(b) of the Bankruptcy Code
of 1978, 11 U.S.C. § 506(b) (1982 ed., Supp. IV), entitles a creditor to receive postpetition interest
on a nonconsensual oversecured claim allowed in a bankruptcy proceeding. We conclude that it
does, and we therefore reverse the judgment of the Court of Appeals.


I


Respondent Ron Pair Enterprises, Inc., filed a petition for reorganization under Chapter 11 of the
Bankruptcy Code on May 1, 1984, in the United States Bankruptcy Court for the Eastern District of
Michigan. The Government filed timely proof of a prepetition claim of $52,277.93, comprised of
assessments for unpaid withholding and Social Security taxes, penalties, and prepetition interest.
The claim was perfected through a tax lien on property owned by respondent. Respondent's
First Amended Plan of Reorganization, filed October 1, 1985, provided for full payment of the
prepetition claim, but did not provide for postpetition interest on that claim. The Government
filed a timely objection, claiming that § 506(b) allowed recovery of postpetition interest, since
the property securing the claim had a value greater than the amount of the principal debt. At the
Bankruptcy Court hearing, the parties stipulated that the claim was oversecured, but the court
subsequently overruled the Government's objection. The Government appealed to the United
States District Court for the Eastern District of Michigan. That court reversed the Bankruptcy
Court's judgment, concluding that the plain language of § 506(b) entitled the Government to
postpetition interest.


The United States Court of Appeals for the Sixth Circuit, in its turn, reversed the District Court.
828 F.2d 367 (1987). While not directly ruling that the language of § 506(b) was ambiguous, the
court reasoned that reference to pre-Code law was appropriate “in order to better understand *238
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the context in which the provision was drafted and therefore the language itself.” Id., at 370. The
court went on to note that under pre-Code law the general rule was that postpetition interest on an
oversecured prepetition claim was allowable only where the lien was consensual in nature. In light
of this practice, and of the lack of any legislative history evincing an intent to change the standard,
the court held that § 506(b) codified the pre-existing standard, and that postpetition interest was
allowable only on consensual claims. Because this result was in direct conflict with the view of
the Court of Appeals for the Fourth Circuit, see Best Repair Co. v. United States, 789 F.2d 1080
(1986), and with the **1029  views of other courts, 1  we granted certiorari, 485 U.S. 958, 108
S.Ct. 1218, 99 L.Ed.2d 420 (1988), to resolve the conflict.


1 Most bankruptcy courts interpreting § 506(b) have permitted the holder of an oversecured
claim to recover postpetition interest. These courts have considered both state and federal
tax liens, see, e.g., In re Brandenburg, 71 B.R. 719 (SD 1987); In re Busone, 71 B.R. 201
(ED NY 1987); In re Gilliland, 67 B.R. 410 (ND Tex.1986); In re Hoffman, 28 B.R. 503
(Md.1983), and private nonconsensual liens, such as judicial and mechanic's liens, see, e.g.,
In re Charter Co., 63 B.R. 568 (MD Fla.1986); In re Romano, 51 B.R. 813 (MD Fla.1985);
In re Morrissey, 37 B.R. 571 (ED Va.1984). One other Court of Appeals and a leading
commentator have taken the position that § 506(b) codifies pre-Code law and distinguishes
between consensual and nonconsensual liens in determining the allowance of postpetition
interest. See In re Newbury Cafe, Inc., 841 F.2d 20 (CA1 1988), cert. pending, No. 87–1784;
3 Collier on Bankruptcy ¶ 506.05, p. 506–41, and n. 5b (15th ed. 1988).


II


Section 506, 2  enacted as part of the extensive 1978 revision of the bankruptcy laws, governs the
definition and treatment *239  of secured claims, i.e., claims by creditors against the estate that are
secured by a lien on property in which the estate has an interest. Subsection (a) of § 506 provides
that a claim is secured only to the extent of the value of the property on which the lien is fixed; the
remainder of that claim is considered unsecured. 3  Subsection (b) is concerned specifically with
oversecured claims, that is, any claim that is for an amount less than the value of the property
securing it. Thus, if a $50,000 claim were secured by a lien on property having a value of $75,000,
the claim would be oversecured, provided the trustee's costs of preserving or disposing of the
property were less than $25,000. Section 506(b) allows a *240  holder of an oversecured claim
to recover, in addition to the prepetition amount of the claim, “interest on such claim, and any
reasonable fees, costs, or charges provided for under the agreement under which such claim arose.”


2 Section 506, as amended, reads:
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“(a) An allowed claim of a creditor secured by a lien on property in which the estate has an
interest, or that is subject to setoff under section 553 of this title, is a secured claim to the
extent of the value of such creditor's interest in the estate's interest in such property, or to the
extent of the amount subject to setoff, as the case may be, and is an unsecured claim to the
extent that the value of such creditor's interest or the amount so subject to setoff is less than
the amount of such allowed claim. Such value should be determined in light of the purpose
of the valuation and of the proposed disposition or use of such property, and in conjunction
with any hearing on such disposition or use or on a plan affecting such creditor's interest.
“(b) To the extent that an allowed secured claim is secured by property the value of which,
after any recovery under subsection (c) of this section, is greater than the amount of such
claim, there shall be allowed to the holder of such claim, interest on such claim, and any
reasonable fees, costs, or charges provided for under the agreement under which such claim
arose.
“(c) The trustee may recover from property securing an allowed secured claim the
reasonable, necessary costs and expenses of preserving, or disposing of, such property to the
extent of any benefit to the holder of such claim.
“(d) To the extent that a lien secures a claim against the debtor that is not an allowed secured
claim, such lien is void, unless—


“(1) such claim was disallowed only under section 502(b)(5) or 502(e) of this title; or
“(2) such claim is not an allowed secured claim due only to the failure of any entity to
file a proof of such claim under section 501 of this title.” 11 U.S.C. § 506 (1982 ed. and
Supp.IV).


3 Thus, a $100,000 claim, secured by a lien on property of a value of $60,000, is considered
to be a secured claim to the extent of $60,000, and to be an unsecured claim for $40,000.
See 3 Collier on Bankruptcy ¶ 506.04, p. 506–15 (15th ed. 1988) (“[S]ection 506(a) requires
a bifurcation of a ‘partially secured’ or ‘undersecured’ claim into separate and independent
secured claim and unsecured claim components”).


The question before us today arises because there are two types of secured claims: (1) voluntary
(or consensual) secured claims, each created by agreement between the debtor and the creditor
and called a “security interest” by the Code, 11 U.S.C. § 101(45) (1982 ed., Supp.IV), and (2)
involuntary secured claims, such as a judicial or statutory lien, see **1030  11 U.S.C. §§ 101(32)
and (47) (1982 ed., Supp.IV), which are fixed by operation of law and do not require the consent
of the debtor. The claim against respondent's estate was of this latter kind. Prior to the passage of
the 1978 Code, some Courts of Appeals drew a distinction between the two types for purposes
of determining postpetition interest. The question we must answer is whether the 1978 Code
recognizes and enforces this distinction, or whether Congress intended that all oversecured claims
be treated the same way for purposes of postpetition interest.
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III


Initially, it is worth recalling that Congress worked on the formulation of the Code for nearly
a decade. It was intended to modernize the bankruptcy laws, see H.R.Rep. No. 95–595, p. 3
(1977) U.S.Code Cong. & Admin.News 1978 pp. 5787, 5963, 5964 (Report), and as a result
made significant changes in both the substantive and procedural laws of bankruptcy. See Northern
Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 52–53, 102 S.Ct. 2858, 2861–
2862, 73 L.Ed.2d 598 (1982) (plurality opinion). In particular, Congress intended “significant
changes from current law in ... the treatment of secured creditors and secured claims.” Report,
at 180. In such a substantial overhaul of the system, it is not appropriate or realistic to expect
Congress to have explained with particularity each step it took. Rather, as long as the statutory
scheme is coherent and consistent, there generally is no *241  need for a court to inquire beyond
the plain language of the statute.


A


[1]  The task of resolving the dispute over the meaning of § 506(b) begins where all such inquiries
must begin: with the language of the statute itself. Landreth Timber Co. v. Landreth, 471 U.S.
681, 685, 105 S.Ct. 2297, 2301, 85 L.Ed.2d 692 (1985). In this case it is also where the inquiry
should end, for where, as here, the statute's language is plain, “the sole function of the courts is
to enforce it according to its terms.” Caminetti v. United States, 242 U.S. 470, 485, 37 S.Ct. 192,
194, 61 L.Ed. 442 (1917). The language before us expresses Congress' intent—that postpetition
interest be available—with sufficient precision so that reference to legislative history and to pre-
Code practice is hardly necessary.


The relevant phrase in § 506(b) is: “[T]here shall be allowed to the holder of such claim, interest
on such claim, and any reasonable fees, costs, or charges provided for under the agreement under
which such claim arose.” “Such claim” refers to an oversecured claim. The natural reading of the
phrase entitles the holder of an oversecured claim to postpetition interest and, in addition, gives
one having a secured claim created pursuant to an agreement the right to reasonable fees, costs, and
charges provided for in that agreement. Recovery of postpetition interest is unqualified. Recovery
of fees, costs, and charges, however, is allowed only if they are reasonable and provided for in the
agreement under which the claim arose. Therefore, in the absence of an agreement, postpetition
interest is the only added recovery available.


This reading is also mandated by the grammatical structure of the statute. The phrase “interest
on such claim” is set aside by commas, and separated from the reference to fees, costs, and
charges by the conjunctive words “and any.” As a result, the phrase “interest on such claim” stands
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independent of the language that follows. “[I]nterest on such claim” is not part of the list made up
of “fees, costs, or *242  charges,” nor is it joined to the following clause so that the final “provided
for under the agreement” modifies it as well. See Best Repair Co. v. United States, 789 F.2d, at
1082. The language and punctuation Congress used cannot be read in any other **1031  way. 4


By the plain language of the statute, the two types of recovery are distinct. 5


4 The United States Court of Appeals for the Fourth Circuit pointed out in Best Repair Co.
that, had Congress intended to limit postpetition interest to consensual liens, § 506(b) could
have said: “there shall be allowed to the holder of such claim, as provided for under the
agreement under which such claim arose, interest on such claim and any reasonable fees,
costs or charges.” 789 F.2d, at 1082, n. 2. A less clear way of stating this, closer to the actual
language, would be: “there shall be allowed to the holder of such claim, interest on such
claim and reasonable fees, costs, and charges provided for under the agreement under which
such claim arose.” Ibid.


5 It seems to us that the interpretation adopted by the Court of Appeals in this case not only
requires that the statutory language be read in an unnatural way, but that it is inconsistent with
the remainder of § 506 and with terminology used throughout the Code. Adopting the Court
of Appeals' view would mean that § 506(b) is operative only in regard to consensual liens,
i.e., that only a holder of an oversecured claim arising from an agreement is entitled to any
added recovery. But the other portions of § 506 make no distinction between consensual and
nonconsensual liens. Moreover, had Congress intended § 506(b) to apply only to consensual
liens, it would have clarified its intent by using the specific phrase, “security interest,” which
the Code employs to refer to liens created by agreement. 11 U.S.C. § 101(45) (1982 ed.,
Supp.IV). When Congress wanted to restrict the application of a particular provision of the
Code to such liens, it used the term “security interest.” See, e.g., 11 U.S.C. §§ 362(b)(12)
and (13), 363(a), 547(c)(3)–(5), 552, 752(c), 1110(a), 1168(a), 1322(b)(2) (1982 ed. and
Supp.IV).


B


[2]  The plain meaning of legislation should be conclusive, except in the “rare cases [in which]
the literal application of a statute will produce a result demonstrably at odds with the intentions
of its drafters.” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 3250, 73
L.Ed.2d 973 (1982). In such cases, the intention of the drafters, rather than the strict language,
controls. Ibid. It is clear that allowing postpetition interest on *243  nonconsensual oversecured
liens does not contravene the intent of the framers of the Code. Allowing such interest does not
conflict with any other section of the Code, or with any important state or federal interest; nor is
a contrary view suggested by the legislative history. 6  Respondent has not articulated, nor can we
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discern, any significant reason why Congress would have intended, or any policy reason would
compel, that the two types of secured claims be treated differently in allowing postpetition interest.


6 See H.R. 6, 95th Cong., 1st Sess. (1977); H.R. 8200, 95th Cong., 1st Sess. (1977); S. 2266,
95th Cong., 1st Sess. (1977). Because the final version of the statute contained the same
language as that initially introduced, there was no change during the legislative process
that could shed light on the meaning of the allowance of interest. See generally 3 Collier
on Bankruptcy ¶ 506.03, pp. 506–7 to 506–12. Neither the Committee Reports nor the
statements by the managers of the legislation discuss the question of postpetition interest
at all. See Report, at 356; S.Rep. No. 95–989, p. 68 (1978); 124 Cong.Rec. 32398 (1978)
(statement of Rep. Edwards); id., at 33997 (statement of Sen. DeConcini).


C


Respondent urges that pre-Code practice drew a distinction between consensual and
nonconsensual liens for the purpose of determining entitlement to postpetition interest, and that
Congress' failure to repudiate that distinction requires us to enforce it. It is respondent's view,
as it was the view of the Court of Appeals, that Midlantic National Bank v. New Jersey Dept.
of Environmental Protection, 474 U.S. 494, 106 S.Ct. 755, 88 L.Ed.2d 859 (1986), and Kelly v.
Robinson, 479 U.S. 36, 107 S.Ct. 353, 93 L.Ed.2d 216 (1986), so require. We disagree.


In Midlantic we held that § 554(a) of the Code, 11 U.S.C. § 554(a), which provides that “the
trustee may abandon any property of the estate that is burdensome to the estate,” does not give
a trustee the authority to violate state health and safety laws by abandoning property containing
hazardous wastes. 474 U.S., at 507, 106 S.Ct., at 762. In reaching that conclusion, we noted
**1032  that according to pre-Code doctrine the trustee's authority *244  to dispose of property
could be limited in order “to protect legitimate state or federal interests.” Id., at 500, 106 S.Ct.,
at 759. But we did not rest solely, or even primarily, on a presumption of continuity with pre-
Code practice. Rather, we concluded that a contrary result would render abandonment doctrine
inconsistent with other provisions of the Code itself, which embody the principle that “the trustee
is not to have carte blanche to ignore nonbankruptcy law.” Id., at 502, 106 S.Ct., at 760. We also
recognized that the outcome sought would be not only a departure from pre-Code practice, but also
“an extraordinary exemption from nonbankruptcy law,” id., at 501, 106 S.Ct., at 759, requiring
some clearer expression of congressional intent. We relied as well on Congress' repeated emphasis
in environmental legislation “on its ‘goal of protecting the environment against toxic pollution.’ ”
Id., at 505, 106 S.Ct., at 762, quoting Chemical Manufacturers Assn. v. Natural Resources Defense
Council, Inc., 470 U.S. 116, 143, 105 S.Ct. 1102, 1117, 84 L.Ed.2d 90 (1985). To put it simply, we
looked to pre-Code practice for interpretive assistance, because it appeared that a literal application
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of the statute would be “demonstrably at odds with the intentions of its drafters.” Griffin v. Oceanic
Contractors, Inc., 458 U.S., at 571, 102 S.Ct., at 3250.


A similar issue presented itself in Kelly v. Robinson, supra, where we held that a restitution
obligation, imposed as part of a state criminal sentence, was not dischargeable in bankruptcy.
We reached this conclusion by interpreting § 523(a)(7) of the Code, 7  11 U.S.C. § 523(a)(7), as
“preserv[ing] from discharge any condition a state criminal court imposes as part of a criminal
sentence.” 479 U.S., at 50, 107 S.Ct., at 361. We noted that the Code provision was “subject to
interpretation,” ibid., and considered both legislative history and pre-Code practice in aid of that
interpretation. But in determining *245  that Congress had not intended to depart from pre-Code
practice in this regard, we did not rely on a pale presumption to that effect. We concluded that
the pre-Code practice had been animated by “a deep conviction that federal bankruptcy courts
should not invalidate the results of state criminal proceedings,” id., at 47, 107 S.Ct., at 360, which
has its source in the basic principle of our federalism that “the States' interest in administering
their criminal justice systems free from federal interference is one of the most powerful of the
considerations that should influence a court considering equitable types of relief.” Id., at 49, 107
S.Ct., at 361. In Kelly, as in Midlantic, pre-Code practice was significant because it reflected policy
considerations of great longevity and importance. 8


7 Section 523(a)(7) provides that a discharge in bankruptcy does not affect any debt that “is
for a fine, penalty, or forfeiture payable to and for the benefit of a governmental unit, and is
not compensation for actual pecuniary loss....”


8 The rule preventing discharge of criminal fines was articulated promptly after the Bankruptcy
Act of 1898 was passed, see In re Moore, 111 F. 145, 148–149 (WD Ky.1901), and was
uniformly accepted at the time Congress was considering the Code. See Kelly v. Robinson,
479 U.S., at 45–46, 107 S.Ct., at 358–359.


Kelly and Midlantic make clear that, in an appropriate case, a court must determine whether
Congress has expressed an intent to change the interpretation of a judicially created concept in
enacting the Code. But Midlantic and Kelly suggest that there are limits to what may constitute
an appropriate case. Both decisions concerned statutory language which, at least to some degree,
was open to interpretation. Each involved a situation where bankruptcy law, under the proposed
interpretation, was in clear conflict with state or federal laws of great importance. In the present
case, in contrast, the language in question is clearer than the language at issue in Midlantic
and Kelly: as written it directs that postpetition interest be paid on all oversecured claims. In
addition, this natural **1033  interpretation of the statutory language does not conflict with any
significant state or federal interest, nor with any other aspect of the Code. Although the payment
of postpetition interest is arguably somewhat in tension with the desirability of paying all creditors



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129342&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_3250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3250 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129342&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_3250&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3250 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS523&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_36f10000408d4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_361 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_360 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_361 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_361 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS523&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_36f10000408d4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901104597&pubNum=348&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_348_148&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_348_148 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_358 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155689&pubNum=708&originatingDoc=I234e82899c1e11d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_358 





U.S. v. Ron Pair Enterprises, Inc., 489 U.S. 235 (1989)
109 S.Ct. 1026, 103 L.Ed.2d 290, 63 A.F.T.R.2d 89-652, 57 USLW 4256...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 11


as uniformly *246  as practicable, Congress expressly chose to create that alleged tension. There
is no reason to suspect that Congress did not mean what the language of the statute says.


D


But even if we saw the need to turn to pre-Code practice in this case, it would be of little assistance.
The practice of denying postpetition interest to the holders of nonconsensual liens, while allowing
it to holders of consensual liens, was an exception to an exception, recognized by only a few
courts and often dependent on particular circumstances. It was certainly not the type of “rule” that
we assume Congress was aware of when enacting the Code; nor was it of such significance that
Congress would have taken steps other than enacting statutory language to the contrary.


There was, indeed, a pre-Code rule that the running of interest ceased when a bankruptcy petition
was filed. See Sexton v. Dreyfus, 219 U.S. 339, 344, 31 S.Ct. 256, 257, 55 L.Ed. 244 (1911). Two
exceptions to this rule had been recognized under pre-Code practice. The first allowed postpetition
interest when the debtor ultimately proved to be solvent; the second allowed dividends and interest
earned by securities held by the creditor as collateral to be applied to postpetition interest. See
City of New York v. Saper, 336 U.S. 328, 330, n. 7, 69 S.Ct. 554, 555, n. 7, 93 L.Ed. 710 (1949).
Neither of these exceptions would be relevant to this case. A third exception was of more doubtful
provenance: an exception for oversecured claims. At least one Court of Appeals refused to apply
this exception, United States v. Harrington, 269 F.2d 719, 722 (CA4 1959), and there was some
uncertainty among courts which did recognize it as to whether this Court ever had done so. United
States v. Bass, 271 F.2d 129, 131, n. 3 (CA9 1959); but see Vanston Bondholders Protective
Committee v. Green, 329 U.S. 156, 159, 67 S.Ct. 237, 238, 91 L.Ed. 162 (1946).


What is at issue in this case is not the oversecured claim exception per se, but an exception to that
exception. Several Courts of Appeals refused to apply the oversecured *247  claim exception to
an oversecured federal tax claim. See United States v. Harrington, 269 F.2d, at 722–723 (holding
that even if there were a general exception for oversecured claims, it would not apply to tax liens);
United States v. Bass, 271 F.2d, at 132; In re Kerber Packing Co., 276 F.2d 245, 247–248 (CA7
1960); see also In re Boston & Maine Corp., 719 F.2d 493, 496 (CA1 1983) (municipal property
tax claim), cert. denied sub nom. City of Cambridge v. Meserve, 466 U.S. 938, 104 S.Ct. 1913,
80 L.Ed.2d 461 (1984). But see In re Parchem, 166 F.Supp. 724, 730 (D.C.Minn.) (allowing
postpetition interest on tax claim), appeal dism'd upon stipulation, 261 F.2d 839 (CA8 1958); In re
Ross Nursing Home, 2 B.R. 496, 499–500 (Bkrtcy.EDNY 1980) (same). It is this refusal to apply
the exception that the Court of Appeals thought constituted a well-established judicially created
rule.
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The fact that this Court never clearly has acknowledged or relied upon this limitation on the
oversecured-claim exception counsels against concluding that the limitation was well recognized.
Also arguing against considering this limitation a clear rule is the fact that all the cases that limited
the third exception were tax-lien cases. Each gave weight to City of New York v. Saper, supra,
where this Court had ruled that postpetition interest was not available on unsecured tax claims,
and reasoned that the broad language of that case denied it for all tax claims. See United States v.
Harrington, 269 F.2d, at 721–722; United States v. Bass, 271 F.2d, at 132;  In re **1034  Kerber
Packing Co., 276 F.2d, at 247. 9  the rule *248  articulated in these cases never was extended
to other forms of nonconsensual liens. Obviously, there is no way to read § 506(b) as allowing
postpetition interest on all oversecured claims except claims based on unpaid taxes. For this reason,
the statute Congress wrote is simply not subject to a reading that would harmonize it with the
supposed pre-Code rule.


9 Some pre-Code courts also distinguished between the two types of liens because
nonconsensual liens were often fixed to the entirety of a debtor's property, while consensual
liens usually were fixed to a particular item of property. Whatever the merit of the distinction,
modern commercial lending practices have changed, and it is not unusual for commercial
lenders to obtain a lien on almost all of the debtor's property. Congress, in enacting the Code,
was aware of this, see Report, at 127, and in fact took specific steps to deal with such blanket
liens on household goods, see 11 U.S.C. § 522(f)(2). On the other hand, not all nonconsensual
liens attach broadly to a debtor's property. A typical mechanic's or construction lien is limited
to the property on which the improvement is made. See T. Crandall, R. Hagedorn, & F. Smith,
Jr., Debtor–Creditor Law Manual ¶ 9.02[2] (1985).


More importantly, this “rule,” in the few cases where it was recognized, was only a guide to the
trustee's exercise of his powers in the particular circumstances of the case. We have noted that
“the touchstone of each decision on allowance of interest in bankruptcy ... has been a balance of
equities between creditor and creditor or between creditors and the debtor.” Vanston Bondholders
Protective Committee v. Green, 329 U.S., at 165, 67 S.Ct., at 241. All the exceptions to the denial
of postpetition interest “are not rigid doctrinal categories. Rather, they are flexible guidelines
which have been developed by the courts in the exercise of their equitable powers in insolvency
proceedings.” In re Boston & Maine Corp., 719 F.2d, at 496. None of the cases cited by the Court of
Appeals states that the doctrine does anything more than provide a bankruptcy court with guidance
in the exercise of its equitable powers. As such, there is no reason to think that Congress, in enacting
a contrary standard, would have felt the need expressly to repudiate it. The contrary view, which is
the view we adopt today, is more consistent with Congress' stated intent, in enacting the Code, to
“codif[y] creditors' rights more clearly than the case law ... [b]y defin[ing] the protections to which
a secured creditor is entitled, and the means through which the court may grant that protection.”
Report, at 4–5 (emphasis added). Whether or *249  not Congress took notice of the pre-Code
standard, it acted with sufficient clarity in enacting the statute.
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The judgment of the Court of Appeals is reversed.


It is so ordered.


Justice O'CONNOR, with whom Justice BRENNAN, Justice MARSHALL, and Justice
STEVENS join, dissenting.
The Court's decision is based on two distinct lines of argument. First, the Court concludes that
the language of § 506(b) of the Bankruptcy Code, 11 U.S.C. § 506(b), is clear and unambiguous.
Second, the Court takes a very narrow view of Midlantic National Bank v. New Jersey Dept. of
Environmental Protection, 474 U.S. 494, 106 S.Ct. 755, 88 L.Ed.2d 859 (1986), and its progeny.
I disagree with both aspects of the Court's opinion, and with the conclusion to which they lead.


The relevant portion of § 506(b) provides that “there shall be allowed to the holder of [an
oversecured] claim, interest on such claim, and any reasonable fees, costs, or charges provided for
under the agreement under which such claim arose.” The Court concludes that the only natural
reading of § 506(b) is that recovery of postpetition interest is “unqualified.”  Ante, at 1030. As
Justice Frankfurter remarked some time ago, however: “The notion that because the words of a
statute are plain, its meaning is also plain, is merely pernicious oversimplification.” United States
v. Monia, 317 U.S. 424, 431, 63 S.Ct. 409, 412, 87 L.Ed. 376 (1943) (dissenting opinion).


**1035  Although “the use of the comma is exceedingly arbitrary and indefinite,” United States
v. Palmer, 3 Wheat. 610, 638, 4 L.Ed. 471 (1818) (separate opinion of Johnson, J.), the Court
is able to read § 506(b) the way that it does only because of the comma following the phrase
“interest on such claim.” Without this “capricious” bit of punctuation, In re Newbury Cafe, Inc.,
841 F.2d 20, 22 (CA1 1988), cert. pending, No. 87–1784, the relevant portion of § 506(b) would
read as follows: “there shall be allowed to the holder of [an oversecured] claim, interest on such
claim and any reasonable fees, costs, or charges provided *250  for under the agreement under
which such claim arose.” The phrase “interest on such claim” would be qualified by the phrase
“provided for under the agreement under which such claim arose,” and nonconsensual liens would
not accrue postpetition interest. See Porto Rico Railway, Light & Power Co. v. Mor, 253 U.S. 345,
348, 40 S.Ct. 516, 518, 64 L.Ed. 944 (1920) (“When several words are followed by a clause which
is applicable as much to the first and other words as to the last, the natural construction of the
language demands that the clause be read as applicable to all”). This conclusion is not altered by
the fact that the words “and any” follow the phrase “interest on such claim.” Those words simply
indicate that interest accrues only on the amount of the claim, and not on “fees, costs, or charges”
that happen to be incurred by the creditor.
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The Court's reliance on the comma is misplaced. “[P]unctuation is not decisive of the construction
of a statute.” Costanzo v. Tillinghast, 287 U.S. 341, 344, 53 S.Ct. 152, 153, 77 L.Ed. 350 (1932).
See also Barrett v. Van Pelt, 268 U.S. 85, 91, 45 S.Ct. 437, 439, 69 L.Ed. 857 (1925) ( “ ‘Punctuation
is a minor, and not a controlling, element in interpretation, and courts will disregard the punctuation
of a statute, or re-punctuate it, if need be, to give effect to what otherwise appears to be its purpose
and true meaning’ ”); Ewing v. Burnet, 11 Pet. 41, 53–54, 9 L.Ed. 624 (1837) ( “Punctuation is a
most fallible standard by which to interpret a writing; it may be resorted to when all other means
fail; but the court will first take the instrument by its four corners, in order to ascertain its true
meaning: if that is not apparent, on judicially inspecting the whole, the punctuation will not be
suffered to change it”). Under this rule of construction, the Court has not hesitated in the past to
change or ignore the punctuation in legislation in order to effectuate congressional intent. See,
e.g., Simpson v. United States, 435 U.S. 6, 11–12, n. 6, 98 S.Ct. 909, 912–913, n. 6, 55 L.Ed.2d 70
(1978) (ignoring punctuation and conjunction so that qualifying phrase would modify antecedent
followed by comma and the word “or”); Stephens v. Cherokee Nation, 174 U.S. 445, 479–480, 19
S.Ct. 722, 734–735, 43 L.Ed. 1041 (1899) (ignoring *251  punctuation so that qualifying phrase
would restrict antecedent set off by commas and followed by the word “and”).


Although punctuation is not controlling, it can provide useful confirmation of conclusions drawn
from the words of a statute. United States v. Naftalin, 441 U.S. 768, 774, n. 5, 99 S.Ct. 2077,
2082, n. 5, 60 L.Ed.2d 624 (1979). The Court attempts to buttress its interpretation of § 506(b)
by suggesting that any other reading would be inconsistent with the remaining portions of § 506,
which “make no distinction between consensual and nonconsensual liens.” Ante, at 1031, n. 5. But
§ 506(b), regardless of how it is read, does distinguish between types of liens. The phrase “provided
for under the agreement under which such claim arose” certainly refers to consensual liens,
and must qualify some preceding language. Even under the Court's interpretation, “reasonable
fees, costs, or charges” can only be awarded if provided for in a consensual lien. Thus, limiting
postpetition interest to consensual liens simply reinforces a distinction that already exists in §
506(b). For the same reason, I find unavailing the Court's assertion, ibid., that Congress would have
used **1036  the phrase “security interest” if it wanted to limit postpetition interest to consensual
liens.


Even if I believed that the language of § 506(b) were clearer than it is, I would disagree with
the Court's conclusion, for Midlantic counsels against inferring congressional intent to change
pre-Code bankruptcy law. At issue in Midlantic was § 554(a) of the Code, 11 U.S.C. § 554(a),
which provided that “[a]fter notice and a hearing, the trustee may abandon any property of the
estate that is burdensome to the estate or that is of inconsequential value to the estate.” Despite
this unequivocal language, the Court held that § 554(a) does not authorize a trustee to abandon
hazardous property in contravention of a state statute or regulation reasonably designed to protect
the public health or safety. Relying on only three pre-Code cases (one did not deal with state
laws and in another the relevant language was arguably dicta), the Court concluded that under
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pre-Code bankruptcy law there *252  were restrictions on a trustee's power to abandon property.
474 U.S., at 500–501, 106 S.Ct., at 759–760. The Court stated that the “normal rule of statutory
construction is that if Congress intends for legislation to change the interpretation of a judicially
created concept, it makes that intent specific,” and noted that it had “followed this rule with
particular care in construing the scope of bankruptcy codifications.” Id., at 501, 106 S.Ct., at 759
(citations omitted). Given the pre-Code law and Congress' goal of protecting the environment, the
Court was “unwilling to assume that by enactment of § 554(a), Congress implicitly overturned
longstanding restrictions on the common law abandonment power.” Id., at 506, 106 S.Ct., at 762.


The Court characterizes Midlantic as involving “a situation where bankruptcy law, under the
proposed interpretation, was in clear conflict with state or federal laws of great importance.” Ante,
at 1032. Though I agree with that characterization, I think there is more to Midlantic than conflict
with state or federal laws. Contrary to the Court's intimation, Midlantic did not “concer[n] statutory
language which ... was open to interpretation.”  Ante, at 1032. The language of § 554(a) is “absolute
in its terms,” 474 U.S., at 509, 106 S.Ct., at 763 (REHNQUIST, J., dissenting), and the Court in
Midlantic did not attempt to argue otherwise. Nonetheless, the Court concluded that such clear
language was insufficient to demonstrate specific congressional intent to change pre-Code law.
The rule of Midlantic is that bankruptcy statutes will not be deemed to have changed pre-Code law
unless there is some indication that Congress thought that it was effecting such a change. See Kelly
v. Robinson, 479 U.S. 36, 50–51, 107 S.Ct. 353, 361–362, 93 L.Ed.2d 216 (1986) (“Nowhere in the
House and Senate Reports is there any indication that this language should be read so intrusively....
If Congress had intended, by § 523(a)(7) [of the Code] or by any other provision, to discharge state
criminal sentences, ‘we can be certain that there would have been hearings, testimony, and debate
concerning consequences so wasteful, so inimical to purposes previously deemed important, and
so *253  likely to arouse public outrage’ ”) (quoting TVA v. Hill, 437 U.S. 153, 209, 98 S.Ct. 2279,
2309, 57 L.Ed.2d 117 (1978) (Powell, J., dissenting)).


The first step under Midlantic is to ascertain whether there was an established pre-Code bankruptcy
practice. See 474 U.S., at 500–501, 106 S.Ct., at 759. That question is easily answered here. Prior
to the 1978 enactment of the Code, this Court, as well as every Court of Appeals to address the
question, had refused to allow postpetition interest on nonconsensual liens such as the tax lien
involved in this case. See City of New York v. Saper, 336 U.S. 328, 329–341, 69 S.Ct. 554, 555–561,
93 L.Ed. 710 (1949); In re Kerber Packing Co., 276 F.2d 245, 246–248 (CA7 1960); United States
v. Mighell, 273 F.2d 682, 684 (CA10 1959); United States v. Bass, 271 F.2d 129, 130–132 (CA9
1959); United **1037  States v. Harrington, 269 F.2d 719, 723 (CA4 1959). See also In re Boston
& Maine Corp., 719 F.2d 493, 495–498 (CA1 1983) (post-Code case not allowing postpetition
interest on municipal tax lien), cert. denied sub nom. City of Cambridge v. Meserve, 466 U.S. 938,
104 S.Ct. 1913, 80 L.Ed.2d 461 (1984). In order to deflect this line of cases, the Court refers to
the practice “of denying postpetition interest to the holders of nonconsensual liens, while allowing
it to holders of consensual liens,” as “an exception to an exception.” Ante, at 1033. Regardless
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of how it is labeled, cf. Henneford v. Silas Mason Co., 300 U.S. 577, 586, 57 S.Ct. 524, 528, 81
L.Ed. 814 (1937) (“Catchwords and labels ... are subject to the dangers that lurk in metaphors and
symbols, and must be watched with circumspection lest they put us off our guard”), the practice
was more widespread and more well established than the practice in Midlantic, and was certainly
one that Congress “[would have been] aware of when enacting the Code.” Ante, at 1033.


The denial of postpetition interest on nonconsensual liens was based on the distinction between
types of liens as well as equitable considerations. Unlike consensual liens, to which the parties
voluntarily agree, nonconsensual liens depend for their existence only on legislative fiat. Thus,
the justification for the allowance of postpetition interest on consensual *254  liens—“that when
the creditor extended credit, he relied upon the particular security given as collateral to secure
both the principal of the debt and interest until payment and, if the collateral is sufficient to pay
him, the contract between the parties ought not be abrogated by bankruptcy,” United States v.
Harrington, 269 F.2d, at 724—has no application to nonconsensual liens. The allowance of interest
on nonconsensual liens is akin to a penalty on the debtor for the nonpayment of taxes or other
monetary obligations imposed by law. Permitting postpetition interest on nonconsensual liens
drains the pool of assets to the detriment of lower priority creditors who are not responsible for
the debtor's inability to pay and who cannot avoid the imposition of post-petition interest. See In
re Boston & Maine Corp., 719 F.2d, at 497. Indeed, the Court acknowledges that “the payment of
postpetition interest is arguably somewhat in tension with the desirability of paying all creditors
as uniformly as practicable.” Ante, at 1033.


The second step under Midlantic is to look for some indicia that Congress knew it was changing
pre-Code law. See 474 U.S., at 502–505, 106 S.Ct., at 760–762. As the Court said only last Term,
“[I]t is most improbable that [a change in the existing bankruptcy rules] would have been made
without even any mention in the legislative history.” United Savings Ass'n. of Texas v. Timbers of
Inwood Forest Associates, Ltd., 484 U.S. 365, 380, 108 S.Ct. 626, 635, 98 L.Ed.2d 740 (1988).
The legislative history of § 506(b) is “wholly inconclusive,” Best Repair Co., Inc. v. United States,
789 F.2d 1080, 1082 (CA4 1986), and there is no statement in that history acknowledging that §
506(b) was to work a major change in pre-Code law. Because there is no evidence whatsoever
that § 506(b) was meant to allow postpetition interest on nonconsensual liens, it should not be
assumed that Congress “silently abrogated” the pre-Code law. Kelly v. Robinson, 479 U.S., at 47,
107 S.Ct., at 359.


For the reasons set forth above, I respectfully dissent.
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31 Cal.3d 676, 646 P.2d 191, 183 Cal.Rptr. 520
Supreme Court of California


ROBERT WHITE, Plaintiff and Appellant,
v.


COUNTY OF SACRAMENTO et al., Defendants and Respondents


S.F. No. 24394.
Jun 21, 1982.


SUMMARY


A deputy sheriff who had been reassigned to a lower paying position based on his alleged
deficient performance petitioned the trial court for a writ of mandate after the county civil service
commission denied his request for a hearing. Relying on the Public Safety Officers Procedural Bill
of Rights Act (Gov. Code, §§ 3300-3311), plaintiff contended that he could not be reassigned to
a lower paying position without being afforded an administrative appeal, as provided by § 3304,
subd. (b), with respect to punitive actions. The trial court denied the petition. (Superior Court of
Sacramento County, No. 288012, Benjamin A. Diaz, Judge.)


The Supreme Court reversed and remanded to the trial court for further proceedings consistent with
its opinion. The court held that the decision to reassign the deputy to a lower paying position based
on his alleged deficient performance was per se disciplinary, or punitive in nature, and that he was
thus entitled to an administrative appeal. In accordance with the last antecedent rule of statutory
construction, the court held that the phrase “for purposes of punishment,” as used in Gov. Code, §
3303, defining “punitive action” as “any action which may lead to dismissal, demotion, suspension,
reduction in salary, written reprimand, or transfer for purposes of punishment,” qualified only the
word “transfer.” Thus, a demotion or reduction in salary imposed for deficient performance and
not for purposes of punishment fell within the scope of the statutory hearing requirement. (Opinion
by Bird, C. J., expressing the unanimous view of the court.) *677


HEADNOTES


Classified to California Digest of Official Reports


(1)
Law Enforcement Officers § 23--Sheriffs and Constables--Reassignment for Deficient
Performance--Right to Administrative Hearing.
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A decision to reassign a deputy sheriff to a lower paying position based on his alleged deficient
performance was per se disciplinary, or punitive in nature, and, as such, the officer was entitled
to an administrative appeal under the Public Safety Officers Procedural Bill of Rights Act (Gov.
Code, § 3304, subd. (b)). In accordance with the last antecedent rule of statutory construction,
the phrase “for purposes of punishment,” as used in Gov. Code, § 3303, defining “punitive
action” as “any action which may lead to dismissal, demotion, suspension, reduction in salary,
written reprimand, or transfer for purposes of punishment,” qualified only the word “transfer”
and not the words “dismissal,” “demotion,” “suspension,” “reduction in salary,” and “written
reprimand.” The sense of the Bill of Rights Act did not require that the phrase “for purposes
of punishment” be applied to each of the preceding terms in § 3303, and relevant portions of
the State Civil Service Act (Gov. Code, § 18500 et seq.) also supported the conclusion that the
Legislature viewed “dismissals,” “demotions,” “suspensions,” “reductions in salary” and “written
reprimands” to be per se disciplinary in nature. A transfer, however, is disciplinary in nature only if
imposed for purposes of punishment. Thus, a demotion or reduction in salary imposed for deficient
performance and not for purposes of punishment fell within the scope of the statutory hearing
requirement.


[See Cal.Jur.3d, Law Enforcement Officers, § 23; Am.Jur.2d, Sheriffs, Police, and Constables,
§ 15.]


COUNSEL
David P. Mastagni and Richard J. Chiurazzi for Plaintiff and Appellant.
William H. Sortor, David P. Clisham and Carroll, Burdick & McDonough as Amici Curiae on
behalf of Plaintiff and Appellant. *678
L. B. Elam, County Counsel, and Manuel E. Lopes, Deputy County Counsel, for Defendants and
Respondents.
John W. Witt, City Attorney (San Diego), Ronald L. Johnson, Chief Deputy City Attorney, John M.
Kaheny, Deputy City Attorney, Donald L. Clark, County Counsel (San Diego), Lloyd M. Harmon,
Jr., Chief Deputy County Counsel, and Arlene Prater, Deputy County Counsel, as Amici Curiae
on behalf of Defendants and Respondents.


BIRD, C. J.


Does the Public Safety Officers Procedural Bill of Rights Act (Bill of Rights Act) afford a peace
officer, who is reassigned to a lower paying position based on his alleged deficient performance,
a right to an administrative appeal?


I.
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The facts are not in dispute. Plaintiff, Robert White, is a deputy sheriff with the Sacramento County
Sheriff's Department (Department). Defendants are the County of Sacramento, its civil service
commission and its sheriff's department.


Under the Department's salary structure, deputy sheriffs who are assigned to certain more
specialized positions, such as detective, are given the rank of corporal and a 5 percent special pay
allowance. Plaintiff held such assignments from 1972 to 1980. He served in the detective division
from 1975 to 1980.


In December of 1979, the Department told plaintiff that his performance was deficient and that
he would be reassigned to the patrol division on or about January 13, 1980. As a result, he would
lose both his rank and the special pay allowance.


Plaintiff sought a hearing before the Sacramento County Civil Service Commission, but his request
was denied. Thereafter, he filed a petition for a writ of mandate to compel the commission to grant
him a hearing. Relying on the Bill of Rights Act (Gov. Code, §§ 3300-3311), 1  *679  plaintiff
contended that the Department could not reassign him to a lower paying position without affording
him an administrative appeal, as provided in section 3304, subdivision (b) of the act.


1 All statutory references are to the Government Code unless otherwise indicated.


The trial court denied his petition and this appeal followed.


II.
(1) The Bill of Rights Act sets forth a number of basic rights and protections which must be
accorded individual public safety officers by the public agencies which employ them. 2  One of
the basic protections is the right to an administrative appeal of punitive actions. Section 3304,
subdivision (b), provides that “No punitive action, nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency without providing the public safety officer with
an opportunity for administrative appeal.” The sole question presented by this case is whether this
right to an appeal extends to a public safety officer who is reassigned to a lower paying position
because of his alleged deficient performance. 3


2 As used in the act, “public safety officer” refers to any person designated a peace officer
by Penal Code sections 830.1 or 830.2, subdivisions (a) and (b). (§ 3301.) A deputy sheriff,
“regularly employed and paid as such” is among those defined as peace officers under Penal
Code section 830.1.
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3 It should be stressed that this case deals only with the availability of an administrative appeal
where “punitive action” is taken against an individual officer. This case does not concern, for
example, mass layoffs occasioned by a reduction of personnel due to budgetary constraints.


Resolution of this question obviously turns on the definition of the term “punitive action.” Plaintiff
contends that his reassignment was a “demotion” and his loss of the special pay allowance a
“reduction in salary” both of which, by definition, are punitive actions giving rise to a right of
appeal under section 3304. Plaintiff relies upon section 3303 which defines “punitive action”
as “any action which may lead to dismissal, demotion, suspension, reduction in salary, written
reprimand, or transfer for purposes of punishment.”


Defendants contend, however, that the phrase “for purposes of punishment” qualifies each of the
preceding terms, thereby precluding from the reach of the statute “demotions” or “reductions in
salary” not imposed “for purposes of punishment.” Since plaintiff's reassignment was imposed for
deficient performance and not as punishment for misconduct, *680  they contend that he is not
entitled to a hearing under section 3304.


In order to adopt this proposed construction of section 3303, this court would have to violate
the most fundamental rules of statutory construction and ignore the legislative history and the
underlying policy of the Bill of Rights Act.


A longstanding rule of statutory construction—the “last antecedent rule”—provides that
“qualifying words, phrases and clauses are to be applied to the words or phrases immediately
preceding and are not to be construed as extending to or including others more remote.” (Board of
Port Commrs. v. Williams (1937) 9 Cal.2d 381, 389 [70 P.2d 918]; accord People v. Corey (1978)
21 Cal.3d 738, 742 [147 Cal.Rptr. 639, 581 P.2d 644].) Applied here, the rule requires that the
phrase “for purposes of punishment” be read to qualify only the word “transfer” and not the words
“dismissal,” “demotion,” “suspension,” “reduction in salary,” and “written reprimand.”


Further support for this reading is provided by the punctuation of the statute. (See Estate of Coffee
(1941) 19 Cal.2d 248 [120 P.2d 661]; Duncanson-Harrelson Co. v. Travelers Indemnity Co. (1962)
209 Cal.App.2d 62 [25 Cal.Rptr. 718].) Evidence that a qualifying phrase is supposed to apply to
all antecedents instead of only to the immediately preceding one may be found in the fact that it
is separated from the antecedents by a comma. (Board of Trustees v. Judge (1975) 50 Cal.App.3d
920, 927-928, fn. 4 [123 Cal.Rptr. 830].)


Here, however, the phrase “for purposes of punishment” is not set off from the preceding terms
by a comma. Instead, the entire phrase, “transfer for purposes of punishment,” is set off from the
preceding terms by a comma followed by the word “or.” Such use of the word “or” in a statute
indicates an intention to use it disjunctively so as to designate alternative or separate categories.
(Piet v. United States (S.D.Cal. 1959) 176 F.Supp. 576; accord People v. Smith (1955) 44 Cal.2d 77



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS3304&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS3303&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS3304&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS3303&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=9CALIF2D381&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_389&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_389 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=9CALIF2D381&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_389&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_389 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937119069&pubNum=661&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=21CALIF3D738&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_742 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=21CALIF3D738&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_742 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978129818&pubNum=661&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=19CALIF2D248&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=19CALIF2D248&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942115514&pubNum=661&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=209CAAPP2D62&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=209CAAPP2D62&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962110550&pubNum=227&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=50CAAPP3D920&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_927 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=50CAAPP3D920&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_927 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104509&pubNum=227&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959108949&pubNum=345&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=44CALIF2D77&originatingDoc=Ie2e320b1fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





White v. County of Sacramento, 31 Cal.3d 676 (1982)
646 P.2d 191, 183 Cal.Rptr. 520


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


[279 P.2d 33].) Thus, application of the ordinary rules of statutory construction strongly suggests
that the phrase “for purposes of punishment” was intended to modify only the term “transfer.”


There are two exceptions to the “last antecedent rule,” but on examination it quickly becomes
apparent that neither is applicable here. The first exception provides that “‘[w]hen several words
are followed by a *681  clause which is applicable as much to the first and other words as to
the last, the natural construction of the language demands that the clause be read as applicable to
all.”’ (Wholesale T. Dealers v. National etc. Co. (1938) 11 Cal.2d 634, 659 [82 P.2d 3, 118 A.L.R.
486]; accord People v. Corey, supra, 21 Cal.3d 738, 742.)


Here, the phrase “for purposes of punishment” is not equally applicable to all the preceding
terms. It would be redundant to provide for a “written reprimand” “for purposes of punishment.”
A reprimand, by definition, is a punishment, that is, a penalty. Accordingly, to read the statute
as defendants suggest would violate the rule that “Interpretive constructions which render some
words surplusage ... are to be avoided.” (California Mfrs. Assn. v. Public Utilities Com. (1979) 24
Cal.3d 836, 844 [157 Cal.Rptr. 676, 598 P.2d 836].) “[E]very word, phrase and provision employed
in a statute is intended to have meaning and to perform a useful function ....” (Clements v. T. R.
Bechtel Co. (1954) 43 Cal.2d 227, 233 [273 P.2d 5]; Prager v. Isreal (1940) 15 Cal.2d 89 [98
P.2d 729].)


The second exception to the “last antecedent rule” provides that “[w]here the sense of the entire
act requires that a qualifying word or phrase apply to several preceding wo[r]ds ..., [its application]
will not be restricted ....” (2A Sutherland, Statutory Construction (4th ed. 1973) § 47.33, p. 159;
see People v. Knowles (1950) 35 Cal.2d 175 [217 P.2d 1].) This is, of course, but another way of
stating the fundamental rule that a court is to construe a statute “‘so as to effectuate the purpose of
the law’.” (Tripp v. Swoap (1976) 17 Cal.3d 671, 679 [131 Cal.Rptr. 789, 552 P.2d 749].) “Where
a statute is theoretically capable of more than one construction [a court must] choose that which
most comports with the intent of the Legislature.” ( California Mfrs. Assn. v. Public Utilities Com.,
supra, 24 Cal.3d at p. 844.)


In this case, the “sense” of the Bill of Rights Act does not require that the phrase “for purposes of
punishment” be applied to each of the preceding terms in section 3303. While there can be no doubt
that the act is concerned primarily with affording individual police officers certain procedural
rights during the course of proceedings which might lead to the imposition of penalties against
them (see, e.g., §§ 3303, 3305-3307, 3309), a “transfer” is the only personnel action listed in
section 3303 which is not intrinsically disadvantageous to an officer. Each of the other personnel
actions—“dismissal,” “demotion,” “suspension,” “reduction in salary” and “written reprimand”—
by definition result in *682  disadvantage, loss or hardship. They are by nature penalties, no matter
for what reason imposed. A transfer need not be. Indeed, it is entirely possible that a transfer could
be advantageous to an officer.
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Further support for the view that the Legislature considered the other personnel actions listed in
section 3303 as per se “disciplinary” or “punitive” in nature, without regard to the reason for which
they are imposed, is provided by the State Civil Service Act. (§ 18500 et seq.) “Under general
rules of statutory construction, [this court] may, in construing a statute, consider other statutes that
might bear on the meaning of the statute at issue. [Citation.]” (People v. Corey, supra, 21 Cal.3d
at p. 743.) In this regard, the State Civil Service Act is particularly germane.


This comprehensive act “invest[s] [civil service] employees with substantive and procedural
protections against punitive actions by their superiors.” (Skelly v. State Personnel Bd. (1975) 15
Cal.3d 194, 202 [124 Cal.Rptr. 14, 539 P.2d 774]; see §§ 19570-19588.) Among these is the right
to a hearing. (§§ 19572, 19578; see also Skelly v. State Personnel Bd., supra, 15 Cal.3d at pp.
202-216.)


The term “punitive action” is defined in section 19570 as “dismissal, demotion, suspension,
or other disciplinary action.” (Italics added.) “The [State Personnel] Board has defined ‘other
disciplinary action’ to include, among other things, official reprimand and reduction in salary.
[Citation.]” ( Skelly v. State Personnel Bd., supra, 15 Cal.3d at p. 202, fn. 11.)


If the appointing authority decides to impose any such “disciplinary action” on an employee, he
or she is entitled to an administrative appeal. (§§ 19575-19578.) It matters not in the least whether
the reason for the punitive action is misconduct (see, e.g., § 19572, subds. (a), (d), (e), (f) and (g)),
or “incompetency,” or “inefficiency” (see § 19572, subds. (b) and (c)).


As regards transfers, the State Civil Service Act provides that an employee may protest a transfer,
i.e., seek an administrative appeal, on the grounds that the transfer was ordered for the purpose of
harassment or discipline. (Former §§ 19361, 19362, now §§ 19994.3, 19994.4.)


In sum, the provisions of the State Civil Service Act strongly support the conclusion that the
Legislature intended, in the Bill of Rights Act, *683  to provide the right of administrative appeal
to a peace officer against whom disciplinary action is taken, and that the Legislature viewed
“dismissals,” “demotions,” “suspensions,” “reductions in salary” and “written reprimands” to be
per se disciplinary in nature. A transfer, however, is “disciplinary” in nature only if imposed “for
purposes of punishment.” 4


4 The provisions of the State Civil Service Act also strongly suggest that the right to an
administrative appeal provided by section 3304 of the Bill of Rights Act does not apply
where police officers are laid off as part of a mass reduction in personnel due, for example,
to budgetary constraints. By its terms section 3303 does not include “layoffs” within the
definition of “punitive action.” The same is true of the comparable provision of the State
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Civil Service Act (see § 19570). Under that act, a civil service employee has a limited right
to appeal a layoff but that right arises under an entirely separate section (former § 19541,
now § 19997.14). No corollary to this right appears in the Bill of Rights Act.


Finally, this construction of sections 3303 and 3304, subdivision (b) accords with the express
purpose of the Bill of Rights Act. 5  Section 3301 declares that the act's “rights and protections”
are afforded peace officers in order to assure the “maintenance of stable employer-employee
relations,” and thus to secure “effective law enforcement ... services” for “all people of the
state.” It is evident that the more widely available the opportunity to appeal a decision resulting
in disadvantage, harm, loss or hardship, the more “‘meaningful [the] hedge against erroneous
action’.” ( Skelly v. State Personnel Bd., supra, 15 Cal.3d 194, 210.)


5 It also finds implicit support in the legislative history of section 3304, subdivision (b). The
Bill of Rights Act grew out of Assembly Bill No. 301 which was introduced on December 19,
1974. The bill did not originally provide for the right to an administrative hearing. The bill
was amended by the Assembly on April 29, 1975, to extend such right only for dismissals,
demotions and denials of promotion. The bill was amended in conference on August 12,
1976, just prior to its enactment, to increase the types of personnel actions which would be
appealable to include all of those now set forth in the statute.


Erroneous action can only foster disharmony, adversely affect discipline and morale in the
workplace, and, thus, ultimately impair employer-employee relations and the effectiveness of law
enforcement services. With regard to the availability of the right of administrative appeal, the
interpretation to which the ordinary rules of statutory construction leads is also the one which is
most consonant with the express purpose of the Bill of Rights Act.


Accordingly, this court holds that a decision to reassign a peace officer to a lower paying position
is per se disciplinary, or punitive in *684  nature, and that the officer therefore must be accorded
the “opportunity for [an] administrative appeal.” (§ 3304, subd. (b).) 6


6 It should be noted that the parties to this appeal have not raised the question of the “timing”
of the “opportunity for administrative appeal” provided by section 3304, subdivision (b).
Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 678-680 [172 Cal.Rptr. 844] held that
the right does not arise until a decision to take punitive action is made. That court rejected
the notion that the right arises upon the taking of any action which might lead to punitive
action. (See § 3303 [set out ante, at pp. 681-682.)
Butler v. County of Los Angeles (1981) 116 Cal.App.3d 633, 640 [172 Cal.Rptr. 244] held
that “subdivision (b) of section 3304 requires a public agency to make [an appeal] available
to public safety officers ... but the appeal need not be completed prior to implementation of
a punitive action.”
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III.
For the reasons set forth above, the judgment is reversed and the case remanded for further
proceedings consistent with this opinion. Plaintiff shall recover his costs on appeal.


Mosk, J., Richardson, J., Newman, J., Kaus, J., Broussard, J., and Grodin, J., *  concurred. *685
* Assigned by the Chairperson of the Judicial Council.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER


RICHARD F. BOULWARE, II, UNITED STATES DISTRICT JUDGE


I. INTRODUCTION
*1  Before the Court are Defendant Rolls-Royce Motor Cars NA, LLC's Motion for Summary
Judgment, ECF No. 57, and Defendant Towbin Motor Cars, LLC's Motion for Summary Judgment,
ECF No. 63. Plaintiff Wynn Holdings, LLC opposed both motions, ECF No 72, and Defendants
both filed responses, ECF Nos. 78, 79.


II. PROCEDURAL BACKGROUND
Plaintiff sued Defendants in state court on December 6, 2016. ECF No. 1-2. Defendant Rolls-
Royce removed the matter to this Court on January 13, 2017. ECF No. 1. Plaintiff filed a First
Amended Complaint on March 2, 2017. ECF No. 10. In the Amended Complaint, Plaintiff alleges
six claims: (1) a violation of Nevada's Lemon Law, NRS 597.600 et seq.; (2) breach of contract;
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(3) breach of implied covenant of good faith and fair dealing; (4) breach of express warranty; (5)
violation of Nevada's Deceptive Trade Practices Act; and (6) violation of the Magnuson-Moss
Warranty Act. Id. Both Defendants now move for summary judgment through separate motions.
ECF Nos. 57, 63. The Court heard oral argument on the motions on January 15, 2019. ECF Nos.
94, 96.


III. FACTUAL BACKGROUND


a. Undisputed facts


The Court finds the following facts to be undisputed. This matter centers on the purchase of an
allegedly faulty, pre-owned 2012 Rolls-Royce Ghost EW. Defendant Rolls-Royce advertises a
certified pre-owned promise for selected pre-owned vehicles, referred to as Provenance collection,
on its website. The Provenance promise includes Defendant Rolls-Royce's guaranty to “thoroughly
check the motor car's history and mileage, to ensure its integrity.” Defendant Towbin identifies as
a certified dealer of Defendant Rolls-Royce's vehicles.


Mehdi Khorasani (a nonparty but a member of Plaintiff Wynn Holdings, LLC) purchased the
vehicle from Defendant Towbin on June 6, 2015. The vehicle was pre-owned. But at the time
Khorasani purchased the vehicle, the vehicle fell under the original new vehicle warranty.


From July 2015 to October 2016, Paul Edalat (a nonparty but also a member of Plaintiff Wynn
Holdings, LLC) took the vehicle in for service, maintenance, and repairs to either Rolls-Royce
of Orange County or to Defendant Towbin. The vehicle was unavailable to Plaintiff for over one
hundred days, combined, during this time due to necessary repairs.


On December 30, 2015, after the vehicle had been repaired multiple times for issues related to
shaking during acceleration, Edalat contacted Laura Vaughan at Defendant Rolls-Royce. After
Vaughan confirmed the current registration of the vehicle was not in Khorasani's name, Vaughan
continued to correspond with Edalat regarding repairs over the next six months. Edalat informed
Vaughan of the multiple repairs required due to the vehicle shaking during acceleration. He also
reported to her that the shaking “still exists” and further repair was required.


Sometime within the first year of the purchase, Jenevieve Aldivar from Rolls-Royce of Orange
County informed Edalat that the vehicle had previously been in an accident. This was the first time
Edalat was informed of the accident history. Khorasani then emailed Defendant Towbin to obtain
the documentation from the prior accident. Defendant Towbin denied the request.
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*2  After the first year of service and through July 2016, Edalat continued to communicate with
Vaughan. He brought the vehicle in for the last service and repair attempted under the warranty on
July 9, 2016, which lasted until August 12, 2016. Edalat continued to communicate with Saldivar
during this time. He also exchanged text messages with an advisor by the last name of Garrison.
Garrison informed Edalat that Defendant Towbin performed significant engine and transmission
repairs during the last service conducted under warranty.


On October 30, 2016, the original new vehicle warranty expired. Plaintiff then sued Defendants
on December 16, 2016.


b. Disputed facts


The parties dispute whether: Khorasani purchased the vehicle as an agent for Plaintiff or as an
individual; Defendant Towbin sold the vehicle as a certified pre-owned vehicle rather than merely
a used vehicle; Defendants intentionally failed to notify Plaintiff or Khorasani of the extensive
history of accidents and repairs connected with the vehicle; Defendant Tobin was, or represented
to be, an authorized Rolls-Royce dealer that sells certified pre-owned Rolls-Royce vehicles.


IV. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show “that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a); accord Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). When considering the propriety
of summary judgment, the court views all facts and draws all inferences in the light most favorable
to the nonmoving party. Gonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cir. 2014). If the
movant has carried its burden, the non-moving party “must do more than simply show that there
is some metaphysical doubt as to the material facts.... Where the record taken as a whole could not
lead a rational trier of fact to find for the nonmoving party, there is no genuine issue for trial.” Scott
v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quotation marks omitted). It
is improper for the Court to resolve genuine factual disputes or make credibility determinations at
the summary judgment stage. Zetwick v. Cty. of Yolo, 850 F.3d 436, 441 (9th Cir. 2017) (citations
omitted).


V. DISCUSSION
The Court begins by addressing Defendants’ argument that Plaintiff lacks standing. The Court
then turns to each individual claim.
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a. Standing


Defendants first argue for summary judgment, asserting that Plaintiff lacks standing to bring the
claims since the vehicle was purchased by Khorasani rather than Plaintiff. The Court disagrees.
“[I]t is settled law that an agent may act for an undisclosed principal and that the principal may sue
third parties on contracts entered into for its benefit by the agent.” S. Indus., Inc. v. U.S. for Use
of James Bond Trucking Co., 326 F.2d 221, 223–24 (9th Cir. 1964). Plaintiff provides evidence,
through an affidavit and business emails, that Khorasani purchased the vehicle as Plaintiff's agent.
The Court therefore finds that a genuine issue of material fact remains, precluding the Court from
granting summary judgment based on Defendants’ first argument.


b. Individual Claims


The Court next considers each of Plaintiff's six claims in turn.


i. Lemon Law Claim


Plaintiff brings its first claim under Nevada's lemon law, which is codified in NRS 597.600, et
seq. The statute provides:


If a new motor vehicle does not conform to all of the manufacturer's applicable express
warranties and the buyer reports the nonconformity in writing to the manufacturer:


*3  1. Before the expiration of the manufacturer's express warranties; or


2. No later than 1 year after the date the motor vehicle is delivered to the original buyer,


whichever occurs earlier, the manufacturer, its agent or its authorized dealer shall make such
repairs as are necessary to conform the vehicle to the express warranties without regard to
whether the repairs will be made after the expiration of the express warranty or the time
described in subsection 2.


Nev. Rev. Stat. § 597.610. Defendants both argue that the statute applies only to new vehicles
based on the plain language of the statute. The Court agrees.


Courts interpret statutory language by beginning with the statutory text. Rachel H. v. Dep't of Educ.
Hawaii, 868 F.3d 1085, 1089 (9th Cir. 2017). Statutory terms are given their ordinary meaning;
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the plain meaning of the text controls. Id. A statute with plain, unambiguous language must be
enforced according to its terms. King v. Burwell, 135 S. Ct. 2480, 2489 (2015). When the text
is ambiguous, a court may turn to other resources, e.g. the “broader structure” of the statutory
scheme, to determine the meaning of the statute. Id. at 2492.


Nevada's lemon law explicitly allows for recovery “[i]f a new motor vehicle does not conform
to all of the manufacturer's applicable express warranties.” Nev. Rev. Stat. § 597.610 (emphasis
added). The Court finds that the terms of the statute are plain and clear, and that the statute therefore
applies to “new motor vehicles” only. Indeed, Plaintiff's allegations, and the gravamen of the
Complaint, rest on the theory that the vehicle was purchased as a certified used vehicle. Thus, the
Court finds that Plaintiff's first claim—which relates to a vehicle admittedly purchased as a used
vehicle—fails as a matter of law. The Court grants Defendants’ motions for summary judgment
as to claim one.


ii. Breach of Contract Claim


In the second claim, Plaintiff alleges that it entered into a contract with Defendants by purchasing a
certified pre-owned vehicle and that Defendants breached their duties under the contract by failing
to disclose the accident history and by refusing to produce the related service records. Nevada law
requires a party to demonstrate three elements for a breach of contract claim: (1) the existence of a
valid contract; (2) a breach by the defendant; and (3) damages resulting from the breach. Rivera v.
Peri & Sons Farms, Inc., 735 F.3d 892, 899 (9th Cir. 2013). Defendants challenge Plaintiff's claim
on the basis of the first and the second element. Defendants argue that no contract exists between
the parties since the vehicle was purchased by Khorasani. Defendants also argue that Plaintiff lacks
any evidence of a breach even if a contract does exist because the vehicle was sold as a used, but
not certified, vehicle. Finally, Defendant Rolls-Royce argues for summary judgment on its behalf
since it was not a party to the contract.


The Court finds that a genuine issue of fact exists regarding both challenged elements. As to the
first element, each party recognizes that a purchase contract was created and executed at the time
Khorasani purchased the vehicle. But Defendants argue that Plaintiff was not a party to the contract,
emphasizing that Khorasani—rather than Plaintiff—purchased the vehicle. Defendants’ argument
fails. Plaintiff has shown a genuine issue of material fact remains: whether Khorasani purchased the
vehicle as Plaintiff's agent. Plaintiff points to affidavits and to emails to show Khorasani purchased
the vehicle on behalf of Plaintiff. See S. Indus., Inc., 326 F.2d at 223–24. Thus, the Court finds
that Defendants are not entitled to summary judgment on the first element.


*4  The Court also finds that a genuine issue of material fact remains as to the second element.
While Defendants contend that the vehicle was sold as used but not certified, Plaintiff provides
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evidence that Defendant Towbin represented that the vehicle was a certified pre-owned vehicle
and that Defendant Towbin serves as a certified dealer of Defendant Rolls-Royce preowned
vehicles. Thus, a genuine issue of material fact remains as to whether Defendants failed to disclose
the vehicle's accident history, which would have been discovered during the vehicle inspection
undertaken as part of the Provenance promise. Further, the parties dispute whether Defendants
then failed to provide repairs as required under the warranties available to the vehicle. The Court
therefore finds that Defendants are not entitled to summary judgment on the second element.


The Court also finds that the second claim may proceed against Defendant Rolls-Royce. Although
Defendant Towbin sold the vehicle to Khorasani, Plaintiff proceeds on the theory that Defendant
Towbin sold the vehicle as an agent of Defendant Rolls-Royce; namely, Defendant Rolls-Royce
manufactured the vehicle and Defendant Towbin sold it as a certified dealer. Plaintiff provides
evidence showing that Defendant Rolls-Royce identified Defendant Towbin as an authorized
dealer for its vehicles. Because a principal may sue or be sued on a contract entered into by an
agent for the principal's benefit, the Court finds the claim may proceed against Defendant Rolls-
Royce on the principal-agent theory. See id.


iii. Breach of the Covenant of Good Faith and Fair Dealing Claim


In the third claim, Plaintiff asserts that Defendants breached the covenant of good faith and fair
dealing. Under Nevada law, “every contract imposes upon the contracting parties the duty of good
faith and fair dealing.” Hilton Hotels Corp. v. Butch Lewis Prods., Inc., 862 P.2d 1207, 1209 (Nev.
1993). “[A] wrongful act which is committed during the course of a contractual relationship may
give rise to both tort and contractual remedies.” Id. “[W]hen one party performs a contract in a
manner that is unfaithful to the purpose of the contract and the justified expectations of the other
party are thus denied, damages may be awarded against the party who does not act in good faith.”
Perry v. Jordan, 900 P.2d 335, 338 (Nev. 1995). “Reasonable expectations are to be determined
by the various factors and special circumstances that shape these expectations.” Id. Defendants
argue for summary judgment of claim three on two bases: (1) the lack of any contract between the
parties and (2) the lack of any evidence suggesting Defendants knew about the accident history
of the vehicle at the time it was sold.


The Court denies summary judgment on claim three, finding that Plaintiff provides evidence that
a contract was formed between the parties through the principal-agency relationship between
Plaintiff and Khorasani as well as the principal-agency relationship between Defendant Rolls-
Royce and Defendant Towbin. The Court also finds that Plaintiff provides evidence to establish a
genuine dispute over whether Defendants knew about the previous accident history of the vehicle
through a vehicle inspection that would occur under the Provenance promise. Thus, the Court
denies Defendants’ motions for summary judgment as to claim three.
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iv. Breach of Express Warranty Claim


Turning to claim four, Plaintiff alleges that Defendants breached an express warranty by failing to
repair a continuous issue with the vehicle. A plaintiff must demonstrate three elements to bring a
breach-of-warranty claim under Nevada law: (1) a warranty existed; (2) defendant breached the
warranty; and (3) the breach was the proximate cause of the loss sustained by plaintiff. Nevada
Contract Servs., Inc. v. Squirrel Companies, Inc., 68 P.3d 896, 899 (Nev. 2003). Defendants argue
that Plaintiff's claim must fail for three reasons. Defendants first contend that the vehicle was not
sold as a certified pre-owned vehicle. Defendants then argue that Plaintiff has no evidence that the
vehicle was not repaired as required under the applicable warranties. Third, Defendants contend
that Plaintiff fails to show the value of the vehicle decreased as a result of insufficient repairs
falling under an applicable warranty.


*5  The Court finds that genuine issues of material fact preclude a grant of summary judgment in
favor of Defendants. As discussed supra, Plaintiff provides affidavits and representations that the
vehicle was certified as a Provenance vehicle, meaning the certified pre-owned warranty would
apply to the vehicle. Further, the parties do not dispute that the original warranty applied to the
vehicle until October 30, 2016. Evidence therefore exists to suggest that the vehicle was covered
by warranties for the requested repairs. Plaintiff also provides evidence that the vehicle required
continuous repairs for the same issue: shaking during acceleration. The failure to satisfactorily
repair the alleged issue would affect the value of the vehicle. Thus, the Court finds that the disputed
evidence in the record creates genuine issues of material fact and denies Defendants’ motions for
summary judgment on claim four accordingly.


v. Deceptive Trade Practices Act Claim


In claim five, Plaintiff alleges that Defendants violated Nevada's Deceptive Trade Practices Act
by failing to disclose the accident history of the vehicle despite representing it as a certified pre-
owned vehicle and for refusing to produce the service records when requested. The Act provides,
in part: “A person engages in a “deceptive trade practice” when in the course of his or her business
or occupation he or she knowingly ... [f]ails to disclose a material fact in connection with the sale
or lease of goods or services.” Nev. Rev. Stat. § 598.0923. The Act also imposes liability on a
person who “[k]knowingly makes a false representation as to the characteristics ... of goods or
services for sale or lease[.]” Nev. Rev. Stat. § 598.0915(5). Defendants argue that Plaintiff fails to
provide any evidence of false representations or any evidence to show Defendants knew about the
accident history at the time of the sale to Khorasani. The Court disagrees.
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Plaintiff provides affidavits and website print outs indicating that Defendants engaged in a
collaboration to sell certified pre-owned vehicles manufactured by Defendant Rolls-Royce.
According to statements made at the time of the sale by Defendant Towbin and to statements made
by Defendant Rolls-Royce on its website, Plaintiff purchased the vehicle as a certified pre-owned
vehicle. Thus, the Provenance promise extended by Defendant Rolls-Royce applied. Under the
Provenance promise, Defendant Rolls-Royce guaranteed certain actions were taken to ensure that
the vehicle met its standards, including a “thorough[ ] check” into the vehicle history to “ensure
its integrity.” Plaintiff's proffered evidence therefore creates a genuine issue of material fact as to
whether Defendants represented the quality and the history of the vehicle in a deceptive manner
by failing to disclose the prior accident history at the point of sale when allegedly representing it
as a certified pre-owned vehicle. The Court denies summary judgment on claim five accordingly.


vi. Magnuson-Moss Warranty Act Claim


The Court now turns to Plaintiff's final claim, in which Plaintiff alleges Defendants violated
the Magnuson-Moss Warranty Act by failing to comply with Plaintiff's refund demand after
Defendants attempted to repair the vehicle numerous times. The Magnuson-Moss Warranty Act
establishes a federal claim for claims for breach of warranties actionable under state law. 15 U.S.C.
§ 2310; see also Milicevic v. Fletcher Jones Imports, Ltd., 403 F.3d 912, 917 (9th Cir. 2005). The
Act relies on state law when its provisions fail to specifically prescribe a regulating rule. See id.
at 918. Defendants argue that the claim must fail since the Act only applies to items that have not
been fixed after being provided an opportunity to cure under Section 2310(e).


This claim shall proceed for the same reasons Plaintiff's state-law claim for breach of warranty
proceeds. A genuine issue of material exists; the parties dispute if the alleged issue with the vehicle
was satisfactorily repaired. Due to the repeated repair attempts and the continuous complaints of
shaking during acceleration, the Court finds that Defendants are not entitled to summary judgment
on claim six.


VI. CONCLUSION
*6  IT IS ORDERED that Defendant Rolls-Royce Motor Cars NA, LLC's Motion for Summary
Judgment (ECF No. 57) is GRANTED in part and DENIED in part. The Court grants summary
judgment in favor of Defendant Rolls-Royce Motor Cars NA, LLC on claim one. The remaining
claims shall proceed to trial.


IT IS ORDERED that Defendant Towbin Motor Cars, LLC's Motion for Summary Judgment
(ECF No. 63) is GRANTED in part and DENIED in part. The Court grants summary judgment in
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favor of Defendant Towbin Motor Cars, LLC on claim one. The remaining claims shall proceed
to trial.


IT IS ORDERED that the parties shall file a joint pretrial order thirty days from the entry of this
Order.


All Citations
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