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Application for Leave to File Amicus Brief 

Amici Curiae Planning and Conservation League, 

Preservation Action League of Los Altos, Save Our Heritage 

Organisation, and West Adams Heritage Association,1 propose to 

address the following issue granted for review: 

 
May an agency claim that a project is  
categorically exempt from review under CEQA 
while also adopting conditions of approval  
relating to potential environmental effects? 
 
Categorical exemptions from CEQA allow streamlined 

approvals of projects within defined classes that the 

Secretary of the Resources Agency has pre-determined will 

have no significant environmental impacts. (Pub. Resources 

Code, § 21084, (a).)  

In practice, the use of categorical exemptions 

throughout California has grown exponentially. (E.g., see the 

most recent study published by the California Senate 

Environmental Quality Committee, publicly available online 

https://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/ceqa_

survey_full_report_-_final_12-5-17.pdf.) 

Each of the public interest amici groups have many 

years of experience with exempted projects approved without 

 
1 In accord with California Rules of Court, Rule 8.520, (f)(4), 
amici confirm that no party or counsel for any party authored 
this brief in whole or in part, and that no person or entity other 
than amici and their counsel made any monetary contribution 
intended to fund preparation or submission. 

https://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/ceqa_survey_full_report_-_final_12-5-17.pdf
https://senv.senate.ca.gov/sites/senv.senate.ca.gov/files/ceqa_survey_full_report_-_final_12-5-17.pdf
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the benefit of any environmental review despite known 

potentially significant impacts. Such approvals occur, as in 

this case, when unstudied mitigating conditions are relied 

upon to qualify projects for categorical exemptions, as 

framed by this Court’s grant of review. 

Proposed amicus Planning and Conservation League 

(PCL) is a nonprofit organization that has advocated for 

protection of California’s environment since 1965. PCL has 

proudly contributed to enactment of some of the state’s most 

crucial environmental laws and policies, including CEQA 

and the California Coastal Act. More recently, PCL has 

acted as a private attorney general, litigating many cases 

resulting in important decisions developing California’s 

environmental law. These include, for example, Planning & 

Conservation League v. Department of Fish & Game (1997) 

54 Cal.App.4th 140 and Planning & Conservation League v. 

Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, to 

protect endangered species and the state’s water supplies. 

PCL also advocates for policies and incentives that promote 

affordable housing and that encourage responsible and 

sustainable infill development.  

Proposed amicus Preservation Action League of Los 

Altos is an unincorporated public interest group of local 

residents formed in 2023 to promote and preserve the 

cultural heritage and landscape of Los Altos and to advocate 

for fair and transparent agency review of development 

projects. PALLA is very concerned about the proliferation of 
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projects approved based on inadequate environmental 

review, often via categorical exemptions with deferred 

mitigation measures masquerading as conditions of 

approval.  

Proposed amicus Save Our Heritage Organisation 

(SOHO) is a California nonprofit corporation formed in 1969 

to lead the San Diego community as a catalyst for historic 

preservation by raising awareness and appreciation of the 

region’s architectural and cultural heritage. SOHO continues 

to work successfully with agencies and preservation groups 

throughout San Diego County to accomplish the adaptive 

reuse of historic resources and is an active participant in 

environmental review processes under the California 

Environmental Quality Act throughout the county.  

Proposed Amicus West Adams Heritage Association 

Proposed Amici West Adams Heritage Association (WAHA) 

is a non-profit, community-based organization that supports 

preservation of the architectural and cultural heritage of the 

West Adams/University Park area of Los Angeles. In 

addition to supporting preservation of the West Adams/ 

University Park community’s architectural heritage, WAHA 

organizes community beautification activities and educates 

Los Angeles residents and others about cultural history and 

historic building restoration techniques. WAHA routinely 

comments on land use applications and environmental 

documents on behalf of its members in furtherance of these 

goals. WAHA has also filed CEQA litigation, when 
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necessary, to ensure adverse impacts to architectural and 

cultural heritage are fully disclosed, analyzed, and mitigated 

during lead agency approval processes. The recently-

published case West Adams Heritage Association v. City of 

Los Angeles (2024) 106 Cal.App.5th 395, for example, 

addressed a lead agency’s application of the urban infill 

exemption to a proposed development project in an area with 

an approved redevelopment plan. 

Amici agree with the plaintiff and respondent 

Sunflower Alliance that the Ginochio Well wastewater 

injection and disposal project has the potential to 

contaminate local water supplies and does not qualify for 

categorical exemption. Exemptions based on special 

conditions designed to mitigate potentially significant project 

impacts unlawfully eviscerate CEQA’s key mandates.  
 

Argument 

Categorical Exemptions May Not Rely on 
Project Conditions of Approval to Mitigate 
Potentially Significant Environmental Effects 

 
The California Department of Conservation’s Geologic and 

Energy Management Division (CalGEM) relied on a categorical 

exemption from CEQA to approve the Ginochia Well, both 

imposing mitigating conditions and deferring their 

accomplishment. CalGEM approved permit conditions entailing 

future testing and evaluation to assess unstudied potential 

significant impacts to drinking water.  
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Amici support Sunflower Alliance’s legal argument that 

CalGEM’s conceded need for testing and evaluation to obtain 

data to assess significant environmental impacts defeats 

categorical exemption. Lawful development and imposition of 

mitigation measures only occur as part of a public CEQA review 

process, which may support a negative declaration but not a 

categorical exemption. (Salmon Protection & Watershed Network 

v. County of Marin (2004) 125 Cal.App.4th 1098, 1102 (SPAWN); 
Azusa Land Reclamation Co. v.  Main San Gabriel Basin 

Watermaster (1997) 52 Cal.App.4th 1165, 1199-1200 (Azusa).) 

In Berkeley Hillside Preservation v. City of Berkeley (2015)                

60 Cal.4th 1086, 1118, fn.7 (Berkeley Hillside I) this Court 

declined to address “in the first instance” the argument newly 

urged by the appellant relating to whether a particular project 

condition was in fact a mitigation measure that “precludes a 

finding that the proposed project is categorically exempt.”       

This Court’s determination of the import of a “mitigating 

condition” as part of a categorical exemption from CEQA, 

clarifying Berkeley Hillside I and II, will resolve the conflict of 

authority that underlies the grant of review.2 

The issue selected by the Court is ripe per se. Further, as 

provided in the California Rules of Court and applied in Friends 

of the College of San Mateo Gardens v. San Mateo Community 

College District (2016) 1 Cal.5th 927, 954, fn.5, this Court may 

 
2 The mitigating condition issue was addressed on remand. 

(Berkeley Hillside Preservation v. City of Berkeley (2015) 241 
Cal.App.4th 943 (Berkeley Hillside II) rehg den., review den.) 
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decide any issue presented by a case that the parties have had 

“reasonable notice and opportunity to brief and argue.” 

(California Rules of Court, Rule 8.516 (b)(2).) It did so most 

recently in Center for Biological Diversity, Inc. v. Public Utilities 

Commission (2025)18 Cal.5th 293, 301: 

 
 Although they had not raised the … issue in their  
merits briefing in the Court of Appeal, because  
the issue presents a question of law of considerable 
statewide importance, we granted review and will  
address it.  
 
A project’s qualification for a categorical exemption based 

on applied mitigation necessarily engages a lead agency’s 

discretion. This Court ruled that when substantial evidence 

supports a finding of no unusual circumstances, a project may be 

categorically exempt regardless of a fair argument of significant 

effect. (Berkeley Hillside I, 60 Cal.4th at 1105.) Yet the Court also 

recognized that a lead agency’s imposition of mitigation measures 

to reduce a potentially significant effect indicates unusual 

circumstances. “[E]vidence that the project will have a significant 

effect does tend to prove that some circumstance of the project is 

unusual.” (Berkeley Hillside I at 1105, original italics.) As further 

discussed in the concurring opinion: “When there is a reasonable 

possibility that a project otherwise covered by a categorical 

exemption will have a significant environmental effect … the 

project presents unusual circumstances.” (Id. at 1106, citing  

1123 (Liu, J., concurring).) 
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           Further underscoring the distinction between projects 

approved with and without mitigating conditions, lead agencies 

cannot make final decisions about a project’s qualification for a 

categorical exemption until project approval. They must factor in 

the conditions of approval as mitigation or not. (Azusa, 52 

Cal.App.4th 1165; SPAWN, 125 Cal.App.4th 1098.) Cases such   

as Protect Telegraph Hill v. City of San Francisco (2017)  

16 Cal.App.5th 261; Walters v. City of Redondo Beach (2016)                  

1 Cal.App.5th 809; Berkeley Hillside II (2015) 241 Cal.App.4th 

943; San Francisco Beautiful v. City and County of San Francisco 

(2014) 226 Cal.App.4th 1012; Save the Plastic Bag Coalition v. 

City and County of San Francisco (2013) 222 Cal.App.4th 863; 

and Tracy First v. City of Tracy (2009) 177 Cal.App.4th 912 fail to 

offer any clear guiding principles rooted in the statute or 

regulatory scheme.      

When mitigation is imposed to address environmental 

impacts via a prescribed public negative declaration or EIR 

process, the adopting lead agency must impose a mitigation 

monitoring or reporting program. (Pub. Resources Code,                     

§ 21081.6, CEQA Guidelines, § 15074, (d).) But a monitoring 

program is neither needed nor required for approvals via 

categorical exemption allowed “by definition, [t]o a project 

belonging to a class of projects that does not have significant 

environmental effects” and which therefore do not require 

mitigation. (Berkeley Hillside I at 1123 (Liu, J., concurring).) 

Relative to the Ginochia Well, a mitigated negative 

declaration or EIR process must be required to analyze, apply, 
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mitigate, and monitor and report results of pressure fall-off 

testing. With a categorical exemption, CEQA provides no process 

to inform the concerned community’s wastewater migration 

concerns. (CEQA Guidelines, §§ 15070 and 15369.) As SPAWN, 

Azusa, Lewis v. 17th Dist. Ag. Ass’n (1985) 165 Cal.App.3d 823 – 

and Berkeley Hillside I, Liu, J., concurring—explain, CEQA 

disallows “mitigated” categorical exemptions. 

 
Conclusion 

 CalGEM unlawfully relied on mitigation measures—which 

it deferred—without first conducting mandated environmental 

review via a public negative declaration or EIR process. Such 

processes provide analysis to inform adoption of feasible 

mitigation measures and impose effective monitoring.   

Amici support reversal and remand in the public interest. 

 
September 10, 2025 Respectfully submitted, 
 
 

  
 
    Rachel Mansfield-Howlett 
    Attorney for Amici Curiae 
     
  



12 
 

CERTIFICATE OF WORD COUNT 

Pursuant to California Rules of Court, Rules 8.204 and 

8.520 subd. (c)(1), I hereby certify that this APPLICATION 

TO SUBMIT AMICI CURIAE BRIEF IN SUPPORT OF 

PLAINTIFF AND RESPONDENT SUNFLOWER 

ALLIANCE; [PROPOSED] AMICI CURIAE BRIEF is 

proportionally-spaced font, has a type-face of 13-point, and 

contains 1,604 words, according to the word counting 

function in the word processing program used to prepare 

this brief. 

 Executed on this 10th day of September, at Santa 

Rosa, California. 

 

Dated: September 10, 2025 Respectfully Submitted, 

 

 

     By: 

     Rachel Mansfield-Howlett 

  

 

 
 

 

  



13 
 

PROOF OF ELECTRONIC SERVICE 

I, Sarah Bloss, hereby certify that at the time of service, I 

was at least 18 years of age and not a party to this action. My 

business address is 700 North Pacific Coast Highway, Ste. 200, 

Redondo Beach, CA 90277.  

I certify that on September 10, 2025, I served the following 
document: 

AMICI CURIAE BRIEF  

[x] By Electronic Service – TrueFiling System: By causing 

the document(s) listed above to be served via the California 

Supreme Court’s TrueFiling System on all registered parties 

listed on the attached Service List. 

[x] By U.S. Mail: By placing the document(s) listed above 

in a sealed envelope addressed to the Superior Court of 

California, as shown below, and depositing the sealed envelope 

with the United States Postal Service, with postage fully paid.  

Clerk of the Court  
Attn: Hon. Edward G. Weil, Dept. 39  
Superior Court of California  
County of Contra Costa  
725 Court Street  
Martinez, CA 94553 

I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true and correct. 

Executed on September 10, 2025, at Redondo Beach, 

California. 

    
    

/s/ Sarah Bloss 
                Sarah Bloss 



14 
 

ELECTRONIC SERVICE LIST 

Electronic Service via TrueFiling on the Following Parties 

Navi Singh Dhillon 
Christopher J. Carr 
Dylan J. Crosby 
Paul Hastings LLP 
101 California St., 48th Floor 
San Francisco, CA 94111 
navidhillon@paulhastings.com 
chriscarr@paulhastings.com 
dylancrosby@paulhastings.com 
 
Attorneys for Real Party in 
Interest and Appellant Reabold 
California, LLC 
 

Leena Mary Sheet 
Dept. of Justice 
300 S. Spring St., 
Suite 1702 
Los Angeles, CA 90013 
leena.sheet@doj.ca.gov 
 
 
 
 
Attorneys for Defendant and 
Respondent California 
Department of Conservation, 
Geologic Energy Management 
Division 
 

Jeffrey David Dintzer 
Jeffrey Paul Carlin 
Ytran L. Hoang 
Alston & Bird 
350 South Grand Ave., 51st Fl. 
Los Angeles, CA 90071 
jeffrey.dintzer@alston.com 
jeff.carlin@alston.com 
ytran.hoang@alston.com 
 
Attorneys for Amicus Curiae 
Western States Petroleum 
Association 
 

Deborah Ann Sivas 
Amanda Zerbe 
Environmental Law Clinic 
Mills Legal Clinic at Stanford 
Law School 
559 Nathan Abbott Way 
Stanford, CA 94305-8610 
dsivas@stanford.edu 
azerbe@stanford.edu 
 
Attorneys for Amicus Curiae 
Center for Biological Diversity 

CALIFORNIA COURT OF 
APPEAL 
First Appellate District, 
Division Five 
350 McAllister Street 
San Francisco, CA 94102 

SUPREME COURT OF 
CALIFORNIA  
350 McAllister Street 
Room 1295 
San Franciso, CA 94102 
 

 


	Caption
	Table of Contents
	Table of Authorities
	Application for Leave to File Amicus Brief
	Argument: Categorical Exemptions May Not Rely on Project Conditions of Approval to Mitigate Potentially Significant Environmental Effects
	Conclusion
	Certificate of Word Count
	Proof of Service

