Supreme Court of California Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 10/20/2025 10:25:38 AM Electronically FILED on 10/20/2025 by Biying Jia, Deputy Clerk
S287285
IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
1.0, No. S287285
Petitioner,
Court of Appeal No.
v. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)

Real Party in Interest.
PETITIONER’S
SUPPLEMENTAL REPLY BRIEF

PETITIONER’S SUPPLEMENTAL REPLY BRIEF

P. O. Box 201030
Stockton, CA 95201
(209) 468-2743 / jeverett@sjgov.org (Janis D. Everett)
(209) 468-2749 (office) / (408) 828-7736 (cell) /
nlu@sjgov.org (Nelson C. Lu)

JUDYANNE D. VALLADO, Public Defender
JANIS D. EVERETT, Deputy Public Defender, SBN 61070
NELSON C. LU, Deputy Public Defender, SBN 208212
OFFICE OF THE PUBLIC DEFENDER
FOR THE COUNTY OF SAN JOAQUIN
Attorneys for Petitioner



TABLE OF CONTENTS

TABLE OF CONTENTS,..........onnssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 2
TABLE OF AUTHORITIES,..........nnssnssssssssssssssssssssssssssssssssssssssssssssss 3
CERTIFIED WORD COUNT..........nssssssssssssssssssssssssssssssssssssssssssssssssss 4
PETITIONER’S SUPPLEMENTAL REPLY BRIEF 5

I.

I1.

I11.

IV.

THE COUNTY COUNSEL’S ACCUSATION AGAINST
THE PUBLIC DEFENDER FOR SEEKING
PREFERENTIAL TREATMENT IS UNSEEMLY AND
BELIED BY THE COURT’S OWN BRIEFING ORDER6

THE COUNTY COUNSEL’S BRIEF FAILES TO
ASSUME AN ASSUMPTION THAT THE COURT
DIRECTED HIM TO ASSUME — THAT SEPARATION
OF POWERS CONCERNS ARE IMPLICATED.,.............. 8
THE COUNTY COUNSEL’S ATTEMPT TO
BACKTRACK AND DISCLAIM, CONTRARY TO
EVIDENCE, THAT HE WAS EXERCISING BLANKET
SECTION 170.6 MOTIONS AGAINST JUDGE GUY
CASTILLO, SHOULD NOT BE CONTEMPLATED AT
THIS POINT - PARTICULARLY GIVEN THAT SUCH
AN ATTEMPT, TOO, IS UNRESPONSIVE TO THE
COURT’S QUESTION, _...........oooreemmrmmmssssseesssesssssmssssessseeees 9
THE COUNTY COUNSEL’S DUE PROCESS, EQUAL
PROTECTION, AND “PUBLIC CONFIDENCE”
ARGUMENTS SIMILARLY FAIL TO ANSWER THIS
COURT’S QUESTION 11

CONCLUSION 13



TABLE OF AUTHORITIES

California Cases

Agricultural Labor Relations Bd. v. Superior Court (2016) 4 Cal.App.5th
675 [209 Cal.RPr.3d 243]..........ooooeerrreeeeeesmsssseessssessssssssssesssssssssssssssnens 10

Levine v. Berschneider (2020) 56 Cal.App.5th 916 [270 Cal.Rptr.3d 768].10

People v. Navarro (1972) 7 Cal.3d 248 [102 Cal.Rptr. 137,497 P.2d 481]

......................................................................................................................... 12
People v. Superior Court (Tejéda) (2016) 1 Cal.App.5th 892 [205
Cal.Rptr.3d 200]............coomereeerreieeseesssessessssssssseesssssssssessssssssssessssssnns 8,10
California Constitutional Provisions
Cal. Const., art. ITL, § 3. .......ooerereeeeesssssseesreeeesssssssssessesesssssssssessssssssssssssssnen 12
California Statutory Provisions
Bus. & Prof. Code, § 6008 .............ooooeoereerssssressssesesssssessssssssssssssssssssssssssssssssenn 7

Code Civ. Proc., § 170.6

Sister State Case

State v. Brillon (2010) 187 Vt. 444 [995 A.2d 557,2010 VT 25] 6



CERTIFIED WORD COUNT

I, NELSON C. LU, hereby declare:

1. I am an attorney licensed to practice before all the courts of the
State of California and a Deputy Public Defender for the County
of San Joaquin.

2. I am one of the attorneys representing Petitioner in this Petition.

3. Inreliance on the word count function of the Microsoft Word
computer program, I hereby certify that this Supplemental Reply
Brief, excluding the cover, tables, this certification, and the proof

of service, 1s 1,970 words.

I declare under the penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on October 19, 2025 in Stockton, CalifornZ

Nelson C. Lu
Deputy Public Defender



IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

1.0, No. S287285
Petitioner,
Court of Appeal No.
V. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)

Real Party in Interest.
PETITIONER’S
SUPPLEMENTAL REPLY BRIEF

TO: THE HONORABLE CHIEF JUSTICE AND HONORABLE
ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

Petitioner J.O., by and through his counsel, Judyanne D. Vallado,
Public Defender of San Joaquin County (Public Defender), and Janis D.
Everett and Nelson C. Lu, Deputy Public Defenders, hereby, respectfully
presents this supplemental reply brief in response to the supplemental
opening brief filed by the San Joaquin County Counsel (County Counsel)
on behalf of Real Party in Interest the San Joaquin County Public
Conservator (Public Conservator). At the risk of belaboring the point, as
the Court ordered, the issue to be briefed is:

Assuming arguendo that “blanket challenges” to a particular

judge under Code of Civil Procedure section 170.6!!]

implicate separation of powers concerns, do those concerns

apply to actions taken only by executive branch offices such
as a county counsel or a district attorney’s office, or does the

U All further statutory references are to the Code of Civil Procedure unless
otherwise indicated.
5



concern apply more broadly to non-executive branch entities
such as a public defender’s office or a private law firm?

In his supplemental opening brief, the Real Party in Interest utterly
fails to answer the question. Effectively, he bitterly complained about the
Court’s assumptions in asking for briefing on this question but never
actually addressed the issue of what the answer to the Court’s question is,
and made arguments that have nothing to do with how the Court framed the
issue in its question. As such, the Real Party’s supplemental opening brief
is unhelpful to the Court and, Petitioner believes, should be effectively
disregarded. (See State v. Brillon (2010) 187 Vt. 444, 450 [995 A.2d 557,
561,2010 VT 25, q 5] [briefing that is unresponsive to court’s briefing
order is deemed inadequate and insufficient to raise a claim].?) To the
extent that the Real Party’s arguments are discernible, Petitioner hereby
responds to them.

L
THE COUNTY COUNSEL’S ACCUSATION AGAINST THE
PUBLIC DEFENDER FOR SEEKING PREFERENTIAL
TREATMENT IS UNSEEMLY AND BELIED BY THE COURT’S
OWN BRIEFING ORDER.

At the risk of potentially appearing petty, Petitioner’s counsel

believes that she’ must make an observation about the County Counsel’s

2 Petitioner actually was unable to find any published California cases that states
this proposition — or disagrees with it — but believes that the Vermont Supreme
Court was correct there.
3 Deputy Public Defender Nelson C. Lu is responsible for this argument, but as he
serves a deputy to Public Defender Judyanne D. Vallado, whose reputation, he
believes, the County Counsel attacks, he uses the feminine pronoun here.

6



brief. The County Counsel made a bald accusation against the Public
Defender for “seek[ing] to carve out an exception that would preserve the
ability of [her] office to exercise section 170.6 challenge, while denying the
same protection to the ... County Counsel and the District Attorney[,]” and
called the alleged argument of the Public Defender “non-sensical[.]”
Petitioner’s counsel believes that the County Counsel completely missed
the point of the Court’s briefing order. The Public Defender’s petition for
writ of mandate and traverse did not advocate such. Rather, it was this
Court which asked, in the supplemental briefing order, to assume 1) blanket
section 170.6 motions create separation of powers concerns and 2) public
defender offices and private law offices are not executive branch offices.
Trying to be faithful to the Court’s briefing order — as officers of the court
should (Bus. & Prof. Code, § 6068, subd. (b)) — Petitioner’s counsel sought
to answer the question as the Court framed it. The County Counsel’s
inability to do so and attempting to besmirch the Public Defender for doing
so is unseemly. (And, as Petitioner’s counsel believes she must note as
well, assuming that Petitioner’s counsel actually did what the County
Counsel accused her of doing, such an argument (if appropriate at all) is
more appropriately made in County Counsel’s supplemental reply brief
given that the supplemental opening briefs are supposed to be

simultaneous, as the Court ordered.)

1



II.

THE COUNTY COUNSEL’S BRIEF FAILS TO ASSUME AN
ASSUMPTION THAT THE COURT DIRECTED HIM TO ASSUME
— THAT SEPARATION OF POWERS CONCERNS ARE
IMPLICATED.

The County Counsel’s brief effective denies that there was a
separation of powers concerns with his use of blanket section 170.6
motions against the Honorable Erin A. Guy Castillo, Judge of the Superior
Court, or more generally with the use of blanket section 170.6 motions by
county counsel or district attorneys. (Real Party’s Supplemental Opening
Brief, pp. 9-11.) That might have been a fine argument to make in his
return, but the County Counsel did not make such an argument in the return
— the closest was his citation to People v. Superior Court (Tejéda) (2016) 1
Cal.App.5th 892 [205 Cal.Rptr.3d 200] (Tejéda). (Return, p. 11.) Having
failed to do so, he seeks to do so now, when the Court had directly ordered
the parties to assume the reverse. This was simply unresponsive to the
Court’s question and renders an answer that does not answer the Court’s
question.

/1
/1
/1
/1
/1
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I11.

THE COUNTY COUNSEL’S ATTEMPT TO BACKTRACK AND
DISCLAIM, CONTRARY TO EVIDENCE, THAT HE WAS
EXERCISING BLANKET SECTION 170.6 MOTIONS AGAINST
JUDGE GUY CASTILLO, SHOULD NOT BE CONTEMPLATED AT
THIS POINT — PARTICULARLY GIVEN THAT SUCH AN
ATTEMPT, TOO, IS UNRESPONSIVE TO THE COURT’S
QUESTION.

In his supplemental opening brief, the County Counsel attempts to
backtrack from his prior admission that he had exercised blanket section
170.6 motions against Judge Guy Castillo. He asserted that he represents
“multiple and distinct clients.” (Real Party’s Supplemental Opening Brief,
p. 11.) Attempting to isolate Petitioner’s case from others, he stated:

[A] single section 170.6 filing, such as in an [Lanterman-

Petris-Short Act] conservatorship matter, does not operate as

a “blanket” peremptory challenge for all purposes. Indeed,

other attorneys within the Office of County Counsel continue

to appear before the same judge in unrelated proceedings,

confirming that these challenges are case-specific and client-

specific, and not blanket exclusions as inaccurately described

by the Public Defender.

(Ibid.)

That plainly contradicts what the County Counsel had previously
written fo this Court. In his return, the County Counsel had stated:

Real Party in Interest confirms that it similarly exercised its[]

statutory right to file [section 170.6 motions] against Judge

Guy Castillo ... in other similarly situated matters due to bias

demonstrated against the ... Public Conservator.

(Return, p. 7, fn. 2.)



Frankly, Petitioner’s counsel believes the current disavowal of what
the County Counsel had previously admitted demonstrates a lack of candor
due to this Court. (See Levine v. Berschneider (2020) 56 Cal.App.5th 916,
921-922 [270 Cal.Rptr.3d 768].) Moreover, the County Counsel had failed
to specifically deny in his return that he was filing blanket section 170.6
motions against Judge Guy Castillo (Allegation 4 in the petition for writ of
mandate) and therefore impliedly admitted it. (Agricultural Labor
Relations Bd. v. Superior Court (2016) 4 Cal.App.5th 675, 681-682 [209
Cal.Rptr.3d 243].) Nor did he deny that he was filing blanket section 170.6
motions in the motion he filed below to sanction the Public Defender
(Exhibit G) or when he had a chance to be heard before the Honorable
Kristine Eagle, Judge of the Superior Court (Exhibit H) — which would
have been logical places to deny the blanket nature of the motions had the
motions not actually been blanket motions. Finally, he failed to provide
any evidence that, in fact, he was accepting Judge Guy Castillo on a
significant number of other cases without filing section 170.6 motions. The
evidence before this Court is to the contrary.* (See Case Nos. S287240,

S287247, S287269, S287284.) And, given that as Petitioner alleged and

4 Assuming that the County Counsel had actually presented evidence that he
accepted Judge Guy Castillo on a trivially small number of cases (which he had
not), Petitioner believes that such a showing would not necessarily defeat
Petitioner’s allegation that the County Counsel was filing blanket section 170.6
motions against Judge Guy Castillo. (See Tejéda, supra, 1 Cal. App.5th at p. 898
[implying that the Orange County District Attorney’s exercise of 46 section 170.6
motions against Judge Goethals, out of 49 murder cases (and thus, failure to so
exercise on three cases), nevertheless constituted blanket section 170.6 motions].)
10



County Counsel did not deny, Judge Guy Castillo’s assignment at that time
was the mental health calendar — thus begging the question of what the
County Counsel could possibly be referring to when he asserted that he was
accepting her on other cases, given that she was not handling non-mental
health calendar cases on a regular basis. This belated attempt to disavow
this campaign against Judge Guy Castillo (which he proudly engaged in) is
simply not something that should be accepted at face value.

But even more problematically, this attempt to backtrack still has
nothing to do with the question that this Court posed the parties. Even if
true — and Petitioner emphatically asserts that it is not true — it does not
assist the Court in answering the question the Court posed.

IV.

THE COUNTY COUNSEL’S DUE PROCESS, EQUAL
PROTECTION, AND “PUBLIC CONFIDENCE” ARGUMENTS
SIMILARLY FAIL TO ANSWER THIS COURT’S QUESTION.

The County Counsel further made arguments how treating county
counsel and district attorneys differently than public defenders violate due
process, equal protection, and the policy considerations for preserving
public confidence. (Real Party’s Supplemental Opening Brief, pp. 12-16.)
But in doing so, the County Counsel does not devote even one sentence
trying to address what any of these arguments has to do with separation of
powers (which is what the Court instructed the parties to brief on) given the

assumption (that the Court made) that public defender offices and private

11



law offices are not executive agencies. Additionally, in extoling the
statutory right to exercise section 170.6 motions, the County Counsel does
not acknowledge that the State Constitution holds supremacy over state
statutes. (People v. Navarro (1972) 7 Cal.3d 248, 260 [102 Cal.Rptr. 137,
497 P.2d 481] [“Wherever statutes conflict with constitutional provisions,
the latter must prevail.”].) If the County Counsel’s blanket section 170.6
motions violated the California Constitution (the question that the Court
seeks to answer in this case) — specifically, the separation of powers
provisions in article III, section 3 — the County Counsel may not run to a
statute and claimed that the statute authorized him to violate the
Constitution.

1/

1/

1/

1/

1/

1/

1/

1/

1/
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V.
CONCLUSION.

For the reasons stated previously and above (based on the Court’s
assumptions), the Petitioner J.O. takes the position that separation of
powers concerns implicated by blanket section 170.6 motions only apply
when a district attorney’s office or a county counsel’s office exercises such
motions, and not when a public defender’s office or a private law firm does
so. For reasons previously stated, he prays that this Court grant him the
relief requested — a remand to the Court of Appeal with directions to issue
an opinion denying the section 170.6 motion in this case (after overruling
or limiting Solberg to allow for such a remedy). He continues to
respectfully oppose the “remedy” that the California Judges Association
(CJA) proposes of outlawing, either temporarily or permanently, section
170.6 motions by public agencies (and will separately address the CJA
supplemental amicus brief, as well as the other amici, in a separate reply).
Dated: October 19, 2025

Respectfully submitted,
LAW OFFICES OF THE PUBLIC DEFENDER

JUDYANNE D. VALLADO, Public Defender
JANIS D. EVERETT, Deputy Public Defender

NELSON C. LU, De%‘ublic Defender

By:
Nelson C. Lu, Deputy Public Defender
Attorneys for the Petitioner
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