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CAPITAL CASE

                      INTRODUCTION

 On December 13, 2023, this Court issued an Order

allowing Appellant Samreth Sam Pan to file a supplemental

brief addressing any changes in the law since the filing of

his second supplemental brief that are relevant to this

appeal.  This Third Supplemental Brief is now being filed by

Appellant Samreth Sam Pan in response to that Court Order.
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                          ARGUMENT

I

RECENT CASES SUPPORT APPELLANT PAN’S ARGUMENT
         THAT HIS CASE SHOULD BE REVERSED FOR VIOLATION
         OF HIS SIXTH AMENDMENT RIGHT TO DECIDE THAT THE

OBJECT OF HIS DEFENSE IS TO MAINTAIN HIS INNOCENCE
AS GUARANTEED BY MCCOY V LOUISIANA

Pan first raised the McCoy v Louisiana claim in his

First Supplemental Brief on June 20, 2018, shortly after the

United States Supreme Court decision in McCoy v Louisiana

(2018) 138 S.Ct. 1500 (Decided May 14, 2018).  Although more

fully argued in the First Supplemental Brief and the First

Supplemental Reply Brief, the argument can be summarized as

follows.

Appellant, Samreth Sam Pan, was convicted of three

counts of first degree murder and sentenced to death. During

final argument counsel asked the jury to return a verdict of

guilty of three counts of second degree murder as part of a

strategy to avoid a death verdict.  After final arguments

were concluded, Pan wrote a letter to the trial judge

complaining that his counsel had ignored his direction not

to concede any guilt during his final argument. (19 RT 3335-

3336; 20 RT 3361-3366; 6 CT 1421.)

6



A Marsden hearing was held pursuant to this Court’s

decision in People v Marsden (1970) 2 Cal. 3d 118.  At the

hearing, trial counsel admitted that Pan had told him not to

concede guilt.  Counsel explained that he believed that as

Pan’s counsel he had control over tactical decisions during

the trial. Counsel stated that he believed the evidence of

guilt was overwhelming and his concession of second degree

murder was part of counsel’s strategy to avoid a death

sentence.  (20 RT 3362-3363.)  The trial court sided with

defense counsel and denied Pan’s request for the appointment

of new counsel. (20 RT 3366-3367.)

Pan argued in his First Supplemental Brief that his

conviction should be reversed based on the recent United

States Supreme Court decision in McCoy v Louisiana (2018)

138 S.Ct. 1500.  In McCoy, trial counsel conceded his 

client’s guilt of three counts of second degree murder over

the express objection of McCoy who wanted his lawyer to

argue in final argument that McCoy did not commit the

murders.  The Court reversed McCoy’s convictions of three

counts of first degree murder and his death sentence,

holding that the Sixth Amendment was violated when McCoy’s

counsel conceded guilt over McCoy’s express objection. 
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McCoy v Louisiana, supra, 138 S.Ct. at 1505-1508.  The Court

held that the Sixth Amendment violation was structural error

requiring automatic reversal.  McCoy v Louisiana, supra, at  

1510-1511.

Since the filing of the First Supplemental Brief in

2018, there has been three California cases that have

reversed convictions based upon McCoy v Louisiana (2018) 138

S.Ct. 1500.  The cases are People v Bloom (2022) 12 Cal. 5 

th

1008, People v Eddy (2019) 33 Cal. App. 5 

th  472, and People v

Flores (2019) 34 Cal. App. 5 

th  270.

In People v Bloom (2022) 12 Cal. 5 

th  1008, the Court

reversed a defendant’s conviction of two counts of second

degree murder, as well as the multiple murder special 

circumstances finding, and the judgement of death.  The

Court held, that in conceding the defendant’s responsibility

for the murders charged against the defendant, over the

defendant’s express objection, defense counsel had violated

the defendant’s Sixth Amendment right to choose the

fundamental objective of his defense to assert his factual

innocence of the crimes.  (People v Bloom, supra, 12 Cal. 5 

th

at 1036-1042.)

The Court in Bloom relied upon McCoy v Louisiana
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(2018) 138 S.Ct. 1500, which established the principle that

the Sixth Amendment grants the defendant the right to choose

“that the objective of his defense is to maintain innocence

of the charged criminal acts” and “his lawyer must abide by

that objective and may not overrule it by conceding guilt.”

(McCoy v Louisiana, supra, at 1509.)  Furthermore, the Court

in McCoy held that the error was structural error requiring

automatic reversal of the conviction.  (McCoy v Louisiana,

supra, at 1511-1512; see People v Bloom, supra, 12 Cal. 5 

th

at 1036-1042.)

In Bloom, the defendant told the trial court during

Marsden and Faretta hearings that he objected to plans by

this trial counsel to present a mental defense and that he

objected to his attorneys’ plan to concede guilt as a part

of this strategy.  He told the court that he would admit to

shooting his father, Bloom Sr., but refused to admit killing

Josephine and Sandra, his stepmother and stepsister, because

the prosecution’s evidence was weak and he preferred to put

the prosecution to its proof.  (People v Bloom, supra, at

1036.)  During both opening statement and closing arguments,

his attorneys conceded his responsibility for the killings

and argued that based on his mental state, he was only
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guilty of involuntary manslaughter. (People v Bloom, supra,

at 1036-1037.)  

In reversing the defendant’s conviction for the

murders of his stepmother and stepsister, but not the

conviction for the murder of his father, the Court stated:

    At trial, defense counsel conceded Bloom's 

responsibility for the deaths of all three 

victims in an effort to pursue a mental capacity 

defense to the murder charges.  Bloom, however,
was willing to accept responsibility only for 

the killing of his father and expressly objected 

to admitting responsibility for the deaths of 

the other two victims.  In conceding 

responsibility for these victims against Bloom's 

wishes, defense counsel violated Bloom's Sixth 

Amendment right to choose the fundamental 

objectives of his defense under McCoy v.
Louisiana (2018) 584 U.S. ___ [200 L. Ed. 2d 

821, 138 S.Ct. 1500].  The error does not affect 

Bloom's conviction for the murder of his father 

or the associated firearm-use finding.  But the 

error requires us to reverse the rest of the 

judgment, including the second degree murder 

convictions relating to the other two victims, 

the multiple-murder special-circumstance 

finding, and ultimately the judgment of death.  

(People v Bloom, 12 Cal. 5 

th  1008, 1015.)

The Bloom case supports Pan’s argument that his

convictions and death sentence must be reversed based on

McCoy v Louisiana, supra.  In Bloom, trial counsel conceded

his client’s guilt of two murders over his client’s express

objection.  Bloom wanted his counsel to argue that the jury

10



should find him not guilty based upon the prosecution’s

failure to prove his guilt beyond a reasonable doubt.  Trial

counsel’s decision to concede guilt based upon a tactical

strategy to avoid a death verdict resulted in a violation of 

Bloom’s Sixth Amendment constitutional right to decide that

the objective of his defense was to maintain his innocence

of the crimes.  Reversal was required by McCoy v Louisiana,

supra. (People v Bloom, supra, at 1115.)

The same result should occur in Pan’s case.  Pan

told his lawyer not to concede guilt.  The lawyer conceded

Pan’s guilt in his final argument to the jury, thinking that

was in his client’s best interest as a way to avoid a death

verdict.  That concession by counsel, over Pan’s objection,

resulted in a violation of Pan’s Sixth Amendment

constitutional right to decide that the object of his

defense was to maintain his innocence of the crimes.  The

Court should apply the United States Supreme Court decision

in McCoy v Louisiana, supra, and reverse Pan’s convictions

and death sentence, just as this Court did in the Bloom

case.  

In People v Eddy (2019) 33 Cal. App. 5 

th  472, the

Court reversed a defendant’s first degree murder conviction
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where trial counsel had conceded the defendant’s guilt of

voluntary manslaughter during closing argument over the

expressed objection of the defendant.  The Court, quoting

from the McCoy case, stated that “When a client expressly

asserts that the objective of ‘his defence’ is to maintain

innocence of the charged criminal acts, his lawyer must

abide by that objective and may not override it by conceding

guilt.”  (People v Eddy, supra, at 480, quoting McCoy v

Louisiana, supra, 138 S.Ct. at 1509.)

The defendant’s objection to counsel’s concession

was raised in the Eddy case during a Marsden hearing after

the defendant had been convicted by the jury, but prior to

sentencing.  At the hearing, the defendant stated that he

told his counsel not to concede manslaughter and that his

counsel had overridden his directive.  He wanted counsel to

argue that he had not committed the crime.  Defense counsel

admitted during the Marsden hearing that the defendant

advised him not to concede manslaughter during final

argument, but counsel did so anyway, believing that it was

in the defendant’s best interest.  (People v Eddy, supra, at

481-482.)

The prosecution’s evidence against Eddy consisted
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of eyewitnesses to a fight between Eddy and the deceased,

during which the deceased yelled “You stabbed me!” and fell

to the ground.  Eddy then briefly entered an apartment to

grab a bag before fleeing the scene. The police found a

knife, with the deceased’s blood on it, in the apartment

Eddy had briefly entered.  (People v Eddy, supra at 475.)

Based on this evidence, Eddy’s trial counsel made

the decision to concede that Eddy stabbed the victim.  Trial

counsel testified at the Marsden hearing that “in his

professional judgment,” conceding that Eddy stabbed the

deceased and arguing for the jury to return a verdict of

voluntary manslaughter “was the best tactic that was going

to obtain the best result for the [defendant].”  (People v

Eddy, supra at 482.)

The Court in Eddy stated that “[a]uthorities

discussing the ‘reasonableness’ of counsel’s defense

strategy given the evidence misses the mark.” (People v

Eddy, supra at 483, citing People v Welch (1999) 20 Cal. 4 

th

701, 728-729.)  The McCoy case had expressly held that “an

attorney must abide by his client’s expressed objective of

innocence, even if pursuing that defense is against that

attorney’s better judgment and experience.”  (People v Eddy,
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supra, at 481, citing McCoy v Louisiana, supra, 138 S.Ct. at

1505.)

The Court in Eddy also rejected the argument that

the issue was not preserved because the defendant did not

object during the closing argument after his counsel

conceded his guilt of voluntary manslaughter.  The Court

stated that preserving the objection does not turn on

“whether a defendant objects before his or her conviction.” 

(People v Eddy, supra, at 482.)  “Rather, the record must

show (1) that defendant’s plain objective is to maintain his

innocence and pursue an acquittal, and (2) that trial

counsel disregards that objective and overrides his client

by conceding guilt.” (People v Eddy, supra, at 482, citing

McCoy v Louisiana, supra, 138 S.Ct. 1500, 1509.)

In People v Flores (2019) 34 Cal. App. 5 

th  270, the

Court reversed a defendant’s convictions for attempted

murder of a peace officer, assault on a peace officer, the

manufacture of an assault weapon, and possession of a

firearm by a felon.  All of the convictions, occurring over

two separate jury trials, were reversed on the grounds that

the defendant’s trial counsel overruled the defendant’s

express direction not to concede his guilt during the trial,
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and had conceded the defendant’s commission of the criminal

acts, and argued he lacked the necessary criminal intent.

During the trial of the attempted murder of a

police officer, the defendant Flores repeatedly objected to

his counsel’s decision to admit that Flores was driving the

car that seriously injured the officer.  Nevertheless, trial 

counsel elected to concede the act of driving and instead

assert that Flores never formed the premeditated intent to

kill necessary to prove the attempted murder charge.  In the

second trial on the weapons possession charges, Flores again

objected when his counsel decided to concede that Flores

possessed the firearms and argued that Flores lacked

criminal intent because he did not understand the prohibited

nature of the weapons.

The Court in Flores held that the convictions had

to be reversed under McCoy v Louisiana (2018) 138 S.Ct.

1500. (People v Flores, supra, 34 Cal. App. 5 

th  at 272-273.)

“According to the Supreme Court, cases in which a defendant

insists on maintaining his innocence of the alleged

acts—despite counsel's advice to admit the acts but deny the

necessary mental state—amount to intractable disagreements

about the fundamental objective of the defendant's
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representation. ([McCoy v Louisiana] [138 S.Ct. at p.

1510].)  Under McCoy, criminal defense lawyers must allow

their clients to dictate the fundamental objective at trial,

and thus must not concede the actus reus of a charged crime

over their client's objection.” (People v Flores, supra, at

273.)

The three cases, Bloom, Eddy, and Flores, all

support Pan’s argument that his case must be reversed under

McCoy v Louisiana (2018) 138 S.Ct. 1500.  During his final

argument to the jury, Pan’s counsel, Antonio Bestard, asked

the jury to find Pan guilty of second degree murder. (19 RT

3335-3336.) [“You may find him guilty but not of first

degree murder. . . My client is guilty, if anything, of

second degree murder.  And I ask you to return that

verdict.”].  

Pan wrote a letter to the trial judge complaining

that his counsel had ignored is direction not to concede

guilt during final argument.  (6 CT 1421.) [“I specifically

instructed my lawyer not to claim any guilt on my behalf

which he failed to do so during closing argument.”].  The

trial court conducted a Marsden hearing to address the

issue. 
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At the hearing, trial counsel admitted that his

client had told him not to concede guilt. (20 RT 3363.) [“I

know that Mr. Pan did not want me to argue that, and I was

aware that he was very upset with me yesterday, and he has

reason to be.  He believes he’s not guilty.  He believes he

wasn’t there or he had nothing to do with it.”]  

Counsel stated that he believed the evidence of

guilt was overwhelming and a concession of second degree

murder was part of counsel’s strategy to avoid a death

sentence. (20 RT 3362.) [“If I was going to argue for his

life . . . I believe that I had to give up something, and

that is give up the second degree murder and second degree

on all three of the murder charges for Mr. Pan, because then

he would not face the death penalty.”]. 

Ultimately, the trial court denied Pan’s request to

remove and replace his attorney. (20 RT 3366-3367.)[“I think

that we are just going to have to go forward with Mr.

Bestard representing you, and that’s going to be my order

here.”]. 

This Court must now reverse Pan’s convictions based

upon McCoy v Louisiana (2018) 138 S.Ct. 1500.  There is no

credible argument against the application of McCoy to Pan’s
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case.  In both cases the defendant was charged with three

counts of first degree murder.  In both cases, defense

counsel argued that the jury should return verdicts of

second degree murder as part of counsel’s strategy to avoid

a death sentence.  In both cases, the defendant told his

lawyer not to concede guilt and to argue that the defendant

did not kill the three victims. 

In McCoy, the United States Supreme Court reversed

the convictions and death sentence stating: “We hold that a

defendant has the right to insist that counsel refrain from

admitting guilt, even when counsel’s experience-based view

is that confessing guilt offers the defendant the best

chance to avoid the death penalty.”  (McCoy v Louisiana,

supra, 138 S.Ct. 1500, 1505.)  Under the Sixth Amendment “it

is the defendant’s prerogative, not counsel’s, to decide on

the objective of his defense: to admit guilt in the hope of

gaining mercy at the sentencing stage, or to maintain his

innocence, leaving it to the State to prove his guilt beyond

a reasonable doubt.” (McCoy v Louisiana, supra, at 1505.)

Furthermore, the McCoy decision holds that a

counsel’s admission of a client’s guilt over the client’s

express objection is structural error that requires
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automatic reversal of the convictions and death sentence

without the necessity of showing prejudice.  (McCoy v

Louisiana, supra at 1511[“Violation of a defendant’s Sixth

Amendment-secured autonomy ranks as error of the kind our

decisions have called ‘structural;’ when present, such an

error is not subject to harmless-error review.”].)

Therefore, the Court should reverse Pan’s convictions and

death sentence.

II

RECENT LEGISLATIVE AMENDMENTS TO THE GANG 

         ENHANCEMENT STATUTE UNDER ASSEMBLY BILL 333
         REQUIRE REVERSAL OF THE GANG ENHANCEMENT IN 
         THIS CASE

Appellant Pan argued in his Opening Brief (AOB pp.

196-209) and in his Reply Brief (ARB pp. 94-102) that the

evidence was insufficient to support the gang enhancements

on Counts Six and Seven, the crimes of the murder of Miguel

Avena and the attempted murder of Rodolfo Huerta.  Pan was

sentenced to death on Count Six and to life with the

possibility of parole on Count Seven.  The three year

sentence enhancements for the gang enhancement was imposed

on both Counts Six and Seven, but were stayed by the trial

court. (27 RT 4785-4795; 7 CT 1795-1802.)
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At the close of the prosecutions’s evidence, the

trial court dismissed the gang enhancements on Counts One

through five, the Sacramento crimes, but denied the motion

as to Courts Six and Seven, the Pomona crimes. (5 CT 1374-

1379.)  During the prosecutor’s closing argument, he only

made a brief reference to the gang enhancement, stating that

the jury had to decide whether Counts 6 and 7 were gang

crimes. (19 RT 3301.)  He argued that the Pomona shootings

occurred because Pan mistakenly believed that Miguel Avena

and Rodolfo Huerta were enemy gang members, even though

they, in fact, were not gang members. (19 RT 3301.)  Defense

counsel in his closing arguments made no reference to the

gang enhancement. (19 RT 3316-3335.)  The jury returned a

true finding on the gang enhancements on Counts Six and

Seven.  (6 CT 1576-1577.)  

The trial court gave the wrong jury instruction on

the gang enhancement.  The standard gang jury instruction

under the prior law on the gang enhancement is CALJIC No.

17.24.2 [Felonies Committed For The Benefit Of Street

Gangs].  That instruction was not given.  Rather the trial

court incorrectly instructed the jury pursuant to CALJIC No.

6.50 [Gang Crime].  That instruction is the one used in a
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case where the defendant is charged with a substantive gang

crime under Penal Code section 186.22, subdivision (a).  (6

CT 1602-1603.)  That crime was not alleged in this case.

On appeal, Pan initially made two arguments

challenging the sufficiency of the evidence supporting the

jury’s true findings on the gang enhancements on Counts Six

and Seven.  First, he argued that the evidence failed show

that the Tiny Rascals Gang was a criminal street gang whose

primary activities is the commission of murder and attempted

murder.  Second, he argued that the evidence failed to show

that the Pomona shootings were committed for the benefit of,

at the direction of, or in association with any criminal

street gang, with the specific intent to promote, further,

or assist in any criminal conduct by the gang.  Central to

Pan’s arguments was the failure of the prosecution to call a

gang expert as a witness at the trial.

Pan now argues that the gang enhancements on Counts

Six and Seven must be reversed based on jury instruction

errors.  The Legislative amendment to the gang enhancement

statute under Assembly Bill No. 333 amended Penal Code

section 186.22, adding additional elements that must be

proven before a jury can make a true finding on the gang

enhancement.  
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Pan’s case was tried prior to the amendments to

Penal Code Section 186.22 and therefore the jury

instructions in his case did not include the additional

elements.  Since Pan’s case is not final, he is entitled to

the benefit of the amendments in the statute.  Therefore,

the Court should reverse the gang enhancements based on the

recent cases of People v Cooper (2023) 14 Cal. 5 

th  735, 738-

739 and People v Tran (2023) 13 Cal. 5 

th  1169, 1207. (See

also People v Rojas (2023)__ Cal. 5 

th  __ (No. S275835)(Dec.

18, 2023); People v. E.H. (2022) 75 Cal. App. 5th 467, 479;

People v. Delgado (2022) 74 Cal. App. 5th 1067, 1087; People

v. Sek (2022) 74 Cal. App. 5th 657, 666–667; People v.

Vasquez (2022) 74 Cal. App. 5th 1021, 1032–1033; People v.

Lopez (2021) 73 Cal. App. 5th 327, 344.)

In People v Tran (2023) 13 Cal. 5 

th  1169, 1207, the

Court reversed a jury’s finding on the gang enhancement

where the trial occurred prior to the gang statute’s

amendment based on Assembly Bill 333.  The Court noted that

since the changes in the law were beneficial to the

defendant and his case was not final as of the legislation’s

effective date, the new law applied to the defendant’s case

based on the retroactivity principles in the case of In re

Estrada (1965) 63 Cal. 2d 740. (People v Tran, supra, at
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1206-1207.)

Assembly Bill 333 made several changes to the gang

enhancement in Penal Code section 186.22, subdivision

(b)(1).  “First, it narrowed the definition of a ‘criminal

street gang’ to require that any gang be an ‘ongoing,

organized association or group of three or more persons.’ (§

186.22, subd. (f), italics added.)  Second, whereas section

186.22, former subdivision (f) required only that a gang's

members ‘individually or collectively engage in’ a pattern

of criminal activity in order to constitute a ‘criminal

street gang,’ Assembly Bill 333 requires that any such

pattern have been ‘collectively engage[d] in’ by members of

the gang. (§ 186.22, subd. (f), italics added.)  Third,

Assembly Bill 333 also narrowed the definition of a ‘pattern

of criminal activity’ by requiring that (1) the last offense

used to show a pattern of criminal gang activity occurred

within three years of the date that the currently charged

offense is alleged to have been committed; (2) the offenses

were committed by two or more gang ‘members,’ as opposed to

just ‘persons’; (3) the offenses commonly benefited a

criminal street gang; and (4) the offenses establishing a

pattern of gang activity must be ones other than the

currently charged offense. (§ 186.22, subd. (e)(1), (2).)
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Fourth, Assembly Bill 333 narrowed what it means for an

offense to have commonly benefited a street gang, requiring

that any ‘common benefit’ be ‘more than reputational.’ (§

186.22, subd. (g).)”  (People v Tran, supra at 1206.)

“When substantive change occurs in the elements of

an offense and the jury is not instructed as to the proper

elements, the omission implicates the defendant’s right to a

jury trial under the Sixth Amendment, and reversal is

required unless ‘it appears beyond a reasonable doubt that

the jury verdict would have been the same in the absence of

the error.’”  (People v Tran, supra at 1207, citing People v

Flood (1998) 18 Cal. 4 

th  470, 504.)

In Tran, reversal was required because “the

evidence presented at trial failed to establish that the

gang members ‘collectively’ engaged in a pattern of criminal

gang activity, as required by section 186.22 as amended.”

(People v Tran, supra at 1207.)  Indeed, the Attorney

General conceded reversal in the Tran case based on the lack

of evidence at trial on this new element of the crime. (Id.) 

To prove the pattern of criminal activity in the 

Tran case at trial, the prosecution had introduced the court

records of three gang members who had individually pleaded

guilty to separate gang related crimes.  This sufficed under

24



the prior statute that required a showing that the gang’s

members “individually or collectively engaged in” a pattern

of criminal activity.  However, neither the jury

instructions nor the evidence in Tran met Assembly Bill

333's new requirement that the gang’s members “collectively”

engaged in a pattern of criminal activity.  (People v Tran,

supra, at 1205-1207; Pen. Code § 186.22, subd (f).)

In People v Cooper (2023) 14 Cal. 5 

th  735, 739, the

Court held that the failure to instruct the jury that the

alleged predicate offenses must have commonly benefitted the

gang in a more than reputational manner as required by Penal

Code section 186.22, subdivision (e)(1), as amended by

Assembly Bill 333, was not harmless beyond a reasonable

doubt.  In the Cooper case, Cooper had been convicted of

first degree murder, a gang enhancement, and a gang related

firearms enhancement.  The jury was instructed under the

prior gang enhancement law that did not include the new

element.  

After Penal code section 186.22 was amended by

Assembly Bill 333, the new requirements in section 186.22

applied retroactively to Cooper’s case based on In re

Estrada, supra. (People v Cooper, supra, at 738-739.) The

Court stated that the failure to instruct the jury on these
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changes to the gang enhancement statute was an error that 

had to be assessed under the constitutional standard in

Chapman v California (1967) 386 U.S. 18. (People v Cooper,

supra at 738-739.)  The Court stated: 

     Chapman holds “that before a federal 

constitutional error can be held harmless, the 

court must be able to declare a belief that it 

was harmless beyond a reasonable doubt.” 

(Chapman, supra, 386 U.S. at p. 24.) The jury 

instruction here implicates Cooper's due process 

rights by lessening the prosecution's burden to 

prove elements of the crime. (See People v.
Harris (1994) 9 Cal.4th 407, 438 [“jury
instructions in a state criminal trial omitting 

the requirement of proof of every element of a 

crime beyond a reasonable doubt are erroneous 

under the Fourteenth Amendment's due process 

clause”].)  The due process “requirement of proof 

beyond a reasonable doubt and the Sixth Amendment 

requirement of a jury verdict are interrelated.” 

(Sullivan v. Louisiana (1993) 508 U.S. 275, 278.) 
Chapman applies to a jury instruction that omits 

an element of an offense. (Neder v. United States
(1999) 527 U.S. 1, 4.)  When a jury instruction 

has omitted an element of an offense, our task 

“is to determine ‘whether the record contains 

evidence that could rationally lead to a contrary 

finding with respect to the omitted element.’” 

(People v. Mil (2012) 53 Cal.4th 400, 417,
quoting Neder, at p. 19.)

(People v Cooper, 14 Cal. 5 

th  735, 742-743.)

In finding reversible error, the Court stated:

“Applying the Chapman standard, we hold that the failure to

instruct that the alleged predicate offenses must have

‘commonly benefitted’ the gang in a ‘more than reputational’
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manner (§286.22, subd., (e)(1)) was not harmless beyond a

reasonable doubt.  Here the record contains evidence that

could rationally lead to a contrary finding regarding

whether the gang as a whole (as opposed to the predicate

offenders themselves) benefitted from the offenses in a

nonreputational manner.” (People v Cooper, supra, at 739.)

In Cooper, the prosecution had offered evidence at

trial that “there was a robbery and a sale of narcotics by

gang members and that a primary activity of the gang is to

commit robberies and the sale of narcotics.” (People v

Cooper, supra, at 746.)  Despite this evidence, the Court

found that the trial court’s failure to instruct the jury

that “the predicate offenses” must have “commonly benefited

[the] criminal street gang, and the common benefit was more

than reputational,” was not harmless beyond a reasonable

doubt. (People v Cooper, supra, at 742.)   “Based upon the

record, a jury could have reasonably concluded that the

predicate offenses at issue were committed for personal gain

alone.”  (People v Cooper, supra at 744.)

In Pan’s case, the jury instruction error in

omitting elements of the gang enhancement was also not

harmless beyond a reasonable doubt.  The jury was not

instructed pursuant to CALJIC No. 17.24.2, the standard jury
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instruction on the gang enhancement.  The jury was not

instructed on the essential elements of the gang

enhancement, namely that: “1. The crimes charged were

committed for the benefit of, at the direction of, or in

association with a criminal street gang” and “2. These

crimes were committed with the specific intent to promote,

further, or assist in any criminal conduct by gang members.”

(CALJIC No. 17.24.2.)

The jury instruction given in Pan’s case was CALJIC

No. 6.50, the standard jury instruction on the substantive

gang crime, Penal Code section 186.22(a), a crime that was

not alleged in this case.  The elements of that crime were

listed as:  “1. A person actively participated in a criminal

street gang; 2. The members of that gang engaged in or have

engaged in a pattern of criminal gang activity; 3. That

person knew that the gang members engaged in or have engaged

in a pattern of criminal activity; and 4. That person aided

and abetted another member of that gang in committing the

crimes of murder and attempted murder.” (6 CT 1602-1603.)

(CALJIC No. 6.50.) 

1

1   The entire jury instruction given in this case reads 

as follows: 
    Defendant is accused in Counts 6 and 7 of having 

violated section 186.22, subdivision (a) of the Penal Code,
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There are several grounds upon which the Court may 

reverse the gang enhancement in this case.  First, there was

a crime.
    Every person who actively participates in any criminal 

street gang with knowledge that the members are engaging in 

or have engaged in a pattern of criminal gang activity, and 

who willfully promotes, furthers, or assists in any 

felonious criminal conduct by members of that gang, is 

guilty of a violation of Penal Code section 186.22, 

subdivision (a), a crime.
    "Pattern of criminal gang activity" means the commission 

of, or attempted commission of, two or more of the following 

crimes, namely, murder and attempted murder, provided at 

least one of those crimes occurred after September 23, 1988 

and the last of those crimes occurred within three years 

after a prior offense, and the crimes are committed on 

separate occasions, or by two or more persons.
    "Criminal street gang" means any ongoing organization, 

association, or group of three or more persons, whether 

formal or informal, (1) having as one of its primary 

activities the commission of one or more of the following 

criminal acts, namely, murder and attempted murder, (2) 

having a common name or common identifying sign or symbol, 

and (3) whose members individually or collectively engage in 

or have engaged in a pattern of criminal gang activity. 

    Active participation means that the person must have a 

relationship with the criminal street gang that is more than 

in name only, passive, inactive or purely technical. 

    Felonious criminal conduct includes murder and attempted 

murder.
    In order to prove this crime, each of the following 

elements must be proved:
  1. A person actively participated in a criminal street 

gang;
  2. The members of that gang engaged in or have engaged in 

a pattern of criminal gang activity;
  3. That person knew that the gang members engaged in or 

have engaged in a pattern of criminal gang activity; and 
  4. That person aided and abetted another member of
that gang in committing the crimes of murder and
attempted murder. (6 CT 1602-1603.)
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a complete failure to instruct the jury on the elements of

the gang enhancement.  The jury was not given an instruction

that the charged crimes had to have been committed for the

benefit of the gang.  The jury was not instructed on the 

specific intent requirement that the crime had to be

committed “with the specific intent to promote, further, or

assist in any criminal conduct by gang members.”  (People v

Albillar (2010) 51 Cal. 4 

th  47, 64-65; Pen. Code § 186.22

(b)(1).) 

In the past, this Court has reversed convictions

where there has been a complete failure to instruct on the

elements of the crime.  (People v Cummings (1993) 4 Cal. 4 

th

1233, 1311-1315 [Failure to instruct on the elements of

robbery led to reversal of the convictions for robbery,

attempted robbery, and conspiracy to commit robbery].)  The

same reasoning should apply in this case to the complete

failure to instruct on the elements of the gang enhancement.

Second, the jury instructions failed to state that

the alleged predicate offenses must have commonly benefited

the gang in a more than reputational manner.  This was the

basis for finding reversible error in People v Cooper,

supra, at 739-742.  Third, the jury instructions failed to

state that the gang enhancement required that the gang
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members “collectively” engaged in a pattern of criminal gang

activity, meaning that the predicate offenses were committed

by two or more “members” of the gang, as opposed to

individual “persons” associated with the gang.  This was the

basis for finding reversible error in People v Tran, supra,

at 1207 and People v Lopez, supra, at 344-345.) 

Fourth, the jury instruction given failed to inform

the jury that the currently charged offenses no longer may

be considered as a predicate offense in determining whether

the evidence shows a “pattern of criminal gang activity.” 

This was the basis for finding reversible error in People v

E.H., supra, at 477-479.  Fifth, the jury instruction given

failed to instruct the jury that the charged offenses must

have been “gang related” to the extent that the charged

offenses were committed for the purpose of benefiting the

gang.  This was the basis for finding reversible error in

People v Sek, supra, at 665-669.) 

These jury instruction errors were prejudicial

under the constitutional standard of review in Chapman v

California (1967) 386 U.S. 18.  Under that standard,

reversal is required unless “it appears beyond a reasonable

doubt that the error did not contribute to the jury’s

verdict.”  (People v Flood (1998) 18 Cal. 4 

th  470, 504.)  
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In his closing argument to the jury, the prosecutor

told the jury that “As to Count 6 and 7, you are going to

need to decide whether that was a gang crime.”  (19 RT

3301.)  The prosecutor had offered evidence that Pan and

Chhoun were gang members, but the evidence was not clear

that the crimes charged in Counts Six and Seven had been

committed “for the benefit of, at the direction of, or in

association with a criminal street gang, with the specific

intent to promote, further, or assist in any criminal

conduct by gang members.”  (Pen. Code § 186.22, subd.

(b)(1).)  “Not every crime committed by gang members is

related to a gang.”  (People v Albillar (2010) 51 Cal. 4 

th

47, 60; People v Cooper, supra, 14 Cal. 5th at 743.)

The victims in Counts Six and Seven were not gang

members.  The prosecution’s theory was that Pan and Chhoun

may have mistakenly believed that Miguel Avena and Rodolfo

Huerta were members of the rival 12 

th  Street gang.

Prosecution witness, Kunthea Sar testified that either Pan

or Chhoun said that they thought that the man with the rifle

(Miguel Avena) belonged to the 12 

th  Street gang because the

man looked Hispanic. (15 RT 2486-2489.) But that was only

one possible inference from the evidence.  

The other inference was that Avena and Huerta, who
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were not gang members, were shot at for some non-gang

related reason.  One possible interpretation of the evidence

is that Miguel Avena was shot because he was carrying a

rifle and the shooter felt threatened irrespective of

whether Avena was a gang member or not.  Under that view of

the evidence, Counts Six and Seven would not be gang crimes

and the gang enhancement would not apply.

The jury was also not told that the charged

offenses, the murder and attempted murder of Avena and

Huerta, could not be considered as predicate offenses in

determining whether the evidence showed a pattern of

criminal gang activity.  That would mean that the jury could

only consider the single San Bernardino crime of murder in

the Bunlort Bun case as a potential predicate offense.  The

jury could not consider the Sacramento crimes of murder,

attempted murder, attempted robbery, and burglary as

potential predicate offenses.

The motive for the Sacramento crimes was to obtain

money.  The plan was to commit a robbery, not to shoot at

rival gang members.  If properly instructed, the jury may

have concluded that the Sacramento crimes were committed for

the personal benefit of the perpetrators and were not gang

crimes.  (See, People v Cooper, supra, at 744. [Reversible

33



error because the jury could have concluded the “predicate

offenses at issue were committed for personal gain 

alone.”].)  Indeed, that was the opinion of the trial judge

who dismissed the gang enhancements alleged in connection

with all five of the Sacramento crimes.  (17 RT 2867-2870.)  

If the Sacramento crimes were not gang crimes, the

evidence would not have established the requisite pattern of

criminal gang activity.  The prior Bun murder, if found to

be a gang crime would not have sufficed to meet the

requirement of “two or more” predicate crimes establishing a

pattern of criminal gang activity, an essential element of

the gang enhancement. (Pen. Code § 186.22, subd. (e)[pattern

of criminal gang activity requires proof of at least two or

more predicate crimes from a list of predicate crimes].)

The jury instructions in this case failed to

instruct on several of the elements of the gang enhancement. 

The evidence offered in support of the gang enhancement did

not conclusively establish the existence of those elements. 

Thus, reversal is required because on this record it cannot

be said that “it appears beyond a reasonable doubt that the

jury verdict would have been the same in the absence of the

error.”  (People v Tran, supra, 13 Cal. 5 

th  at 1207.) 

Furthermore, the failure to instruct on all of the elements
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of the gang enhancement violated Pan’s “constitutional right

to a jury trial on every element of the charged

enhancement.” (People v Lopez, supra, 73 Cal. App. 5 

th  at

346.)  Therefore, the Court should reverse the true finding

on the gang enhancement in this case. 
      

CONCLUSION

Based on the foregoing, appellant urges the Court 

to reverse all of his convictions, reverse the gang

enhancement, reverse the special circumstances findings, and

reverse his death sentence. 
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JOSEPH F. WALSH 
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