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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF Case No. S103358
CALIFORNIA,
Los Angeles County

Plaintiff and Respondent, Superior Court
No. PA029724-01

CAPITAL CASE
MARCOS ESQUIVEL BARRERA,

Defendant and Appellant.

APPELLANT’S THIRD SUPPLEMENTAL
REPLY BRIEF

L.
DR. BOGER’S FORENSIC RADIOLOGY REPORT IS
HEARSAY AND ITS ADMISSION INTO EVIDENCE
VIOLATED STATE EVIDENTIARY LAW AND THE
CONFRONTATION CLAUSE REQUIRING REVERSAL
OF COUNT 6 AND THE DEATH JUDGMENTS

A. Introduction

The prosecutor filled evidentiary gaps in Count 6 with
inadmissible hearsay — a forensic radiologist’s findings that
Guadalupe had four healing fractures. The forensic radiologist who
made those findings, Dr. Boger, did not testify at trial. Instead, the
forensic pathologist who performed Guadalupe’s autopsy, Dr. Ribe,
testified and he related Dr. Boger’s findings to the jury as the basis

for his opinion. Dr. Ribe’s autopsy report was admitted into



evidence. It included diagrams and a number of reports, including
Dr. Boger’s forensic radiology report.

The second supplemental opening brief demonstrates how Dr.
Ribe’s testimony relating the content of Dr. Boger’s report is error
under People v. Sanchez (2016) 63 Cal.4th 665 (Sanchez), and
Crawford v. Washington (2004) 541 U.S. 36 (Crawford). (2SAOB, at
pp. 9-33.) The third supplemental opening brief argues that the
admission of the report itself also violates state hearsay rules and
the Sixth Amendment’s confrontation clause. (3SAOB, at pp. 8-28.)

Respondent disagrees with both arguments. (2SRB, at pp. 24-
30; 3SRB, at pp. 7-36.) However, respondent reached the conclusion
that Dr. Ribe’s basis testimony did not violate Sanchez or Crawford
by misrepresenting the evidence and confusing applicable legal
principles. (2SARB, at pp. 10-34.) Its analysis concerning the
admissibility of the report itself is flawed for similar reasons. This
Court should reject respondent’s arguments and reverse Count 6

and the death judgments.

B. Dr. Boger’s report is inadmissible hearsay; respondent cannot
assert new hearsay exceptions for the first time on appeal

Sanchez eliminated the fiction that evidence concerning the
basis of an expert’s opinion is not being admitted for its truth.
(Sanchez, supra, 63 Cal.4th at p. 682.) Respondent does not dispute
that Sanchez applies to Dr. Boger’s report, which renders it subject
to hearsay rules and the Sixth Amendment’s confrontation clause.
(Id. at p. 674.)

Respondent argues that Dr. Boger’s report would have been

admissible under the business records and official records



exceptions to the hearsay rules. (3SRB, at pp. 10-11.) However,
those exceptions were never presented to the trial court as a basis
for admitting Dr. Boger’s report; respondent invokes them for the
first time on appeal. (3SRB, at pp. 10-11.) This Court squarely
refused respondent’s attempt to make the same argument in People
v. Turner (2020) 10 Cal.5th 786, 823 (7Turner): “while our treatment
of hearsay has changed in light of evolving Supreme Court
jurisprudence [citation], this change does not make it appropriate in
this case to uphold the admission of hearsay against a criminal
defendant based on an exception that was never presented to the
trial court, for which no effort was made to lay the necessary
foundation, and on which the court never ruled.” Respondent quotes
that portion of 7urner (3SRB, at p. 10), but ignores its application
here, by arguing in the next paragraph, that Dr. Boger’s hearsay
report “would have been admissible under the official record and/or
business record hearsay exceptions.” (3SRB, at pp. 10-11, italics
added.) Respondent cannot cure hearsay error by asserting new
exceptions for the first time on appeal and its argument is foreclosed

by Turner.

C. There was no foundation laid to admit Dr. Boger’s report as
an official or business record

Even if respondent could assert new exceptions on appeal, the
prosecution did not lay an adequate foundation below to admit Dr.
Boger’s report as either a business or official record. Respondent
argues that an adequate foundation was laid to admit Dr. Ribe’s
autopsy report, which included Dr. Boger’s forensic radiology report,

under the business or official records exceptions. (3SRB, at pp. 10-



17.) But as discussed in the third supplemental opening brief, Dr.
Boger’s report is a separate layer of hearsay within Dr. Ribe’s
autopsy report and as such it must separately satisfy the
requirements for any hearsay exceptions. (3SAOB, at pp. 16-17.) It
is not enough that an adequate foundation may have been laid to
admit Dr. Ribe’s autopsy report as a business or official record;
respondent must also demonstrate that an adequate foundation was
laid to admit Dr. Boger’s report. (See Evid. Code, § 1201 [requiring a
separate hearsay exception for each layer|; Sanchez, supra, 63
Cal.4th at pp. 674-675 [discussing the layered hearsay problem that
arises with documentary evidence].) Respondent has not attempted
to do so, nor could it do so on the present record.

With respect to the official record exception (Evid. Code, §
1280)! respondent argues that Dr. Ribe’s autopsy report meets the
statutory requirements because it was made by and within the

scope of duty of a public employee, was made at or near the time of

1 Evidence Code section 1280 provides:

Evidence of a writing made as a record of an act,
condition, or event is not made inadmissible by the
hearsay rule when offered in any civil or criminal
proceeding to prove the act, condition, or event if all of
the following applies:

(a) The writing was made by and within the scope of
duty of a public employee.

(b) The writing was made at or near the time of the act,
condition, or event.

(c¢) The sources of information and method and time of
preparation were such as to indicate its
trustworthiness.



Guadalupe’s autopsy, and that the method and time of its
preparation indicate its trustworthiness. (3SRB, at pp. 10-15.) Mr.
Barrera, however, has not disputed the adequacy of the foundation
laid to admit Dr. Ribe’s own statements in his autopsy report under
the official record exception.

But even assuming there was an adequate foundation to
admit Dr. Ribe’s own statements — the first layer of hearsay
contained within People’s Exhibit No. 26 — the evidence must also
establish a foundation for other layers of hearsay contained therein,
such as Dr. Boger’s statements in his forensic radiology report. (See
Evid. Code, § 1201.) No foundation was laid to admit Dr. Boger’s
forensic radiology report as an official record; the foundation is not
established simply because it was attached to Dr. Ribe’s autopsy
report, yet that appears to be the conclusion respondent invites this
Court to make. If that were so, law enforcement could avoid hearsay
problems by simply attaching one hearsay report to another report
for which there is an adequate foundation to find a hearsay
exception. Courts have rejected similar attempts to circumvent the
hearsay rules. (People v. Ayers (2005) 125 Cal.App.4th 988, 994
[cataloging decisions that have refused to admit reports containing
layered hearsay].)

Respondent never addresses whether Dr. Boger’s forensic
radiology report, as opposed to Dr. Ribe’s autopsy report, satisfied
the official records exception. But in a footnote attempting to
distinguish this case from People v. Ayers, supra, 125 Cal.App.4th
at pp. 994-996, which held that the prosecution had not laid an

adequate foundation for each hearsay layer in a report, respondent

10



does assert Dr. Boger “had a duty to accurately report information.”
(3SRB, at p. 15, fn. 8.) However, respondent does not point to any
portion of this record from which the existence of such a duty could
be inferred. The record does not reflect that Dr. Boger was a public
employee who prepared his radiology report within the scope of any
duty. The record only reflects that he was a “radiology consultant.”
(People’s Exh. No. 26; 9RT 1536.)

Respondent claims that the existence of a purple coroner’s
seal on pages of People’s Exhibit No. 26, including Dr. Boger’s
report, i1s an adequate guarantee of trustworthiness. (3SRB, at p.
14.) Respondent cites no authority for that proposition and appellant
1s aware of none. While a seal may help authenticate a document
(Evid. Code, §§ 1452, 1453), it is not the basis for any hearsay
exception. Proving that a writing is what its proponent claims it to
be and proving that its contents are true, are two entirely different
inquiries. (See People v. Wilson (2021) 11 Cal.5th 259, 303-306;
compare Evid. Code, § 1400 [rule requiring that writings be
authenticated before they can be received into evidence], with Evid.
Code, § 1200 [hearsay rule].) If respondent’s position were accepted,
the coroner, and by extension any law enforcement entity, could
insulate layered hearsay contained in their reports from the
protections provided by the Evidence Code merely by placing a seal
on it. Respondent’s position is unsupported by law or reason.

Unlike Dr. Ribe, Dr. Boger did not testify and there is nothing
in the record about how or when he prepared his report that
indicates its trustworthiness. Moreover, Dr. Ribe referred x-rays of

Guadalupe’s body to Dr. Boger on May 23, 1998, but Dr. Boger’s
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report 1s dated July 14, 1998, over six weeks later. (People’s Exh.
No. 26.) A delay of even one week between the act and the writing
may fail the “at or near the time” requirement of Evidence Code
section 1280. (Glatman v. Valverde (2006) 146 Cal.App.4th 700,
704.) And that is particularly true where, as here, the record is
entirely silent concerning the reason for the delay. (See 1d.)
Respondent makes no attempt to address appellant’s argument or
the authority cited therein.

The foundation also was inadequate to admit Dr. Boger’s
report as a business record. (Evid. Code, § 1271.)2 Respondent
argues that Dr. Ribe prepared the autopsy report in the regular
course of business, at or near the time of Guadalupe’s autopsy, and
that the method and time of Dr. Ribe’s preparation indicate its
trustworthiness. (3SRB, at pp. 14-17.) As discussed above, that is

not the relevant inquiry. The relevant inquiry is whether Dr. Boger

2 Evidence Code section 1271 provides:

Evidence of a writing made as a record of an act,
condition, or event is not made inadmissible by the
hearsay rule when offered to prove the act, condition, or
event if:

(a) The writing was made in the regular course of a
business;

(b) The writing was made at or near the time of the act,
condition, or event;

(c) The custodian or other qualified witness testifies to
its identity and the mode of its preparation; and

(d) The sources of information and method and time of
preparation were such as to indicate its
trustworthiness.

12



prepared his forensic radiology report in the regular course of
business, at or near the time he reviewed the x-ray’s of Guadalupe’s
body, whether the method and time of its preparation indicate its
trustworthiness, and whether a qualified witness testified to its
1dentity and how it was prepared. As discussed in the third
supplemental opening brief, none of those requirements were met.
(3SAOB, at pp. 17-20.) There was no testimony concerning the scope
of Dr. Boger’s business, let alone that his report was prepared in its
regular course. The report was not prepared at or near the time he
reviewed the x-rays of Guadalupe’s body; it was prepared six weeks
later. And there was no testimony from the custodian or other
qualified witness concerning its preparation.

Even if an adequate foundation had been laid, Dr. Boger’s
report is not the kind of document admissible under the business
record exception. “When a record is not made to facilitate business
operations but, instead, 1s primarily created for later use at trial, it
does not qualify as a business record.” (Sanchez, supra, 63 Cal.4th at
p. 695, fn. 21.) Dr. Boger’s report was titled “Forensic Consultant’s
Report” (People’s Exh. No. 26), connoting that it was prepared for
use 1n the prosecution of a crime. (Melendez-Diaz v. Massachusetts
(2009) 557 U.S. 305, 321 [reasoning that a forensic report, even if
kept in the regular course of business was “calculated for use
essentially in the court, not in the business”]; Merriam-Webster.com
Dictionary, Merriam-Webster, <https://merriam-
webster.com/dictionary/forensic> [defining “forensic” as “belonging
to, used in, or suitable to courts of judicature or to public discussion

and debate” and “relating to or dealing with the application of
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scientific knowledge to legal problems”].) Though this argument was
raised in the third supplemental opening brief (3SAOB, at pp. 19-
20), respondent has not addressed it.

Without the legal fiction Sanchez dispelled, Dr. Boger’s report
was hearsay, which is inadmissible absent an exception. Because
there are no applicable exceptions, its admission violated state

evidentiary law.

D. Dr. Boger’s forensic radiology report is testimonial and its
admission violated the confrontation clause of the United
States Constitution

Dr. Boger’s conclusions concerning the existence of healing
fractures set forth in his forensic radiology report are testimonial
hearsay. Because there was no showing that Dr. Boger was
unavailable and Mr. Barrera never had a prior opportunity to cross-
examine him, the admission of Dr. Boger’s report violated the
confrontation clause of the United States Constitution. (Crawford,
supra, 541 U.S. 36.) Respondent does not dispute Dr. Boger’s
availability or that Mr. Barrera never had a prior opportunity to
cross-examine him. Instead, respondent contends that the
confrontation clause does not apply to Dr. Boger’s report because it
contained observational facts that are insufficiently formal to be
testimonial under People v. Fdwards (2013) 57 Cal.4th 658, and
People v. Dungo (2012) 55 Cal.4th 608. (3SRB, at pp. 17-18.)
Respondent advanced the same argument in the second
supplemental respondent’s brief (2SRB, at pp. 30-31), and it fails
here for the same reasons put forth in Mr. Barrera’s second

supplemental reply brief. (2SARB, at pp. 17-21.) Dr. Boger’s
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statements regarding the fractures were conclusions, not
observational facts, and, moreover, Sanchezimpliedly overruled
Dungo and Edwards reliance on a perceived difference between
“conclusions” and the “observational facts” on which they are based.
(2SARB, at pp. 17-21.) Rather than repeat that briefing here,
appellant incorporates it by reference. (2SARB, at pp. 17-21.)

E. The admission of Dr. Boger’s report violated other state and
federal constitutional rights

In the third supplemental opening brief, appellant argued
that the admission of Dr. Boger’s report also violated his other state
and federal constitutional rights. (3SAOB, at p. 22.) Respondent
does not address these arguments. In a footnote, however,
respondent labels them “cursory” and claims they should be rejected
for that reason. (3SRB, at p. 18, fn. 9.) Respondent is mistaken. Mr.
Barrera alleged that the introduction of hearsay violated the Eighth
Amendment’s heightened reliability requirement, citing Beck v.
Alabama (1980) 447 U.S. 625, 637-638, fn. 13. (3SAOB, at p. 22.)
Hearsay and confrontation rules are designed to ensure reliability.
(Crawford, supra, 541 U.S. at p. 61.) Hearsay that has not been
“teste[d] in the crucible of cross-examination,” is unreliable (zbid.)
and when a conviction is based on such hearsay, it calls into
question the reliability of the entire verdict. Here, hearsay was
introduced without providing Mr. Barrera an opportunity to cross-
examine the declarant and then was used to prove an element of the
charged offense and special circumstance, rendering the proceedings

unreliable and insufficient under the Eighth Amendment.
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Appellant also alleged that the admission of hearsay rendered
his trial fundamentally unfair, violating his right to due process
under the Fifth and Fourteenth Amendments, citing Estelle v.
MecGuire (1991) 502 U.S. 62, 72. (3SAOB, at p. 22.) Error that eases
the prosecutor’s burden renders a trial fundamentally unfair.
(Mullaney v. Wilbur (1975) 421 U.S. 684, 684-704.) Allowing the
prosecutor to prove its case with hearsay evidence, as occurred here,
eased its burden by shielding that evidence from cross-examination.
(See also Baliza v. I N.S. (9th Cir. 1983) 709 F.2d 1231, 1234
[concluding that the introduction of hearsay during an immigration
hearing to prove a key fact rendered the proceeding fundamentally
unfair].)

Finally, appellant argued that he has a constitutionally
protected liberty interest in the correct application of state law
governing the admissibility of hearsay evidence, citing Hicks v.
Oklahoma (1980) 447 U.S. 343, 346-347. (3SAOB, at p. 22.) Under
California law, Dr. Boger’s hearsay report concerning the existence
of multiple fractures was inadmissible. (Sanchez, supra, 63 Cal.4th
at p. 686.) Nevertheless, Dr. Boger’s report was admitted during
trial and was key to the premeditation and torture allegations and
ultimately, the death judgments. Mr. Barrera has a protected liberty
interest in the correct application of Sanchez and the rule barring
multiple hearsay absent an exception for each layer. For these
reasons, the admission of Dr. Boger’s report violated Mr. Barrera’s
state and federal constitutional rights to heightened reliability, a

fair trial, and the correct application of state law.
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F. Dr. Boger’s report was critical to proving premeditation,
torture murder, and the torture-murder special circumstance
and its introduction was prejudicial under any test

Dr. Boger’s report and Dr. Ribe’s testimony relating its
contents provided the only evidence that Guadalupe had multiple
bone fractures in various stages of healing. That evidence was
critical to proving premeditation and deliberation, torture murder,
and the torture-murder special circumstance because there was no
other evidence that Guadalupe suffered systematic abuse that was
extreme enough to be characterized as premeditated or torturous.

Respondent disagrees and makes the same arguments that it
advanced in its second supplemental brief. (2SRB, at pp. 31-51;
3SRB, at pp. 18-27.) As more fully explained in Mr. Barrera’s second
supplemental reply brief, which is incorporated here by reference,
(2SARB, at pp. 22-34), respondent’s arguments are flawed.

Respondent improperly conflates the prejudice analysis under
Chapman v. California (1967) 386 U.S. 18, 24, People v. Watson
(1956) 46 Cal.2d 818, 836, and People v. Brown (1988) 46 Cal.3d
432, 448 (reversal of death sentence required when there is a
reasonable possibility that error affected the penalty verdict), with a
substantial evidence review. It catalogs the “substantial evidence” it
claims would have been sufficient to prove torture and
premeditation absent the hearsay but presents this remaining
evidence in the light most favorable to the prosecution, ignoring the
existence of evidence that gave rise to competing inferences, and
failing to acknowledge weaknesses with other theories of torture
and premeditation. The appropriate test is whether respondent can

prove beyond a reasonable doubt that the hearsay and confrontation
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errors did not affect the outcome, not whether the competing
inferences, if resolved in the prosecution’s favor, could support a
finding of premeditation and torture. (Chapman, supra, 386 U.S. at
p. 24; Sullivan v. Louisiana (1993) 508 U.S. 275, 279.)

The trial prosecutor understood Dr. Boger’s findings to be
critical to her case and referred to the fractures as “key.” (8RT 1363.)
Respondent’s analysis allows it to avoid addressing the importance
of the fractures to the prosecution’s theory of guilt and to ignore the
other weakness with the prosecution’s case. It has not carried its

burden and thus the admission of Dr. Boger’s report was prejudicial.

G. Any objection to the admission of Dr. Boger’s radiology report
would have been futile

Respondent does not dispute that, at the time of trial, Dr.
Boger’s report, like Dr. Ribe’s testimony relating its content, was
admissible as the basis of expert opinion, and not for its truth, and
thus was not subject to exclusion under the rules of evidence or the
confrontation clause. (See 3SAOB, at pp. 23-24.) In People v. Perez
(2020) 9 Cal.5th 1, 9 (Perez) this Court held that no hearsay and
confrontation objections were required in trials preceding Sanchez,
to preserve related appellate issues because such objections would
have been futile.

Contrary to Perez, respondent asserts that Mr. Barrera
forfeited any hearsay and confrontation arguments because his trial
counsel did not object to the admission of People’s Exhibit No. 26.
(3SRB, at p. 10, fn. 4 [incorporating the forfeiture argument it raised
1n its second supplemental respondent’s brief]; 3SRB, at pp. 34-36.)

Respondent reasons that defense counsel objected on hearsay

18



grounds to another autopsy report and was thus “clearly aware of
his ability to raise a hearsay objection.” (2SRB, at pp. 21-24.) There
are many flaws with that reasoning. First, respondent points to no
authority for the proposition that counsel who makes one futile
objection must continue making futile objections to preserve the
1ssue for appeal.

Second, respondent ignores the effect the trial court’s rejection
of the prior hearsay objection had on trial counsel’s decision to make
subsequent objections. When trial counsel made a hearsay objection
to Dr. Whiteman’s autopsy report, the trial court overruled it on the
basis that it was “not hearsay,” and also cut off any argument as to
the lack of foundation for the business or official record exceptions
by summarily insisting the foundational requirements had been
met. (11RT 1764-1765.) Considering the trial court’s ruling on that
hearsay objection, it would have been futile for trial counsel to
continue to interpose hearsay or foundational objections to other
forensic reports, including People’s Exhibit No. 26, or Dr. Boger’s
report. (People v. Abbaszadeh (2003) 106 Cal.App.4th 642, 648-650
[reasoning that an objection would have been futile where trial court
had previously overruled similar objection].) Mr. Barrera made this
argument in the opening brief (3SAOB, at pp. 23-24), but
respondent has not addressed it.

Respondent acknowledges Perezbut claims it only excuses
hearsay and confrontation objections concerning the admissibility of
expert testimony conveying case-specific hearsay. (2SRB, at pp. 23-
24.) In the third supplemental opening brief, Mr. Barrera explained
that the same legal fiction that enabled Dr. Ribe to testify to the

19



contents of Dr. Boger’s report would also have allowed the
admission of the report itself. (3SAOB, at pp. 23-24.) Respondent
does not dispute that analysis. Nevertheless, it claims that Perez
only permits appellants to raise hearsay and confrontation issues
arising from expert basis testimony in trials preceding Sanchez.
(3SRB, at p. 35.) Respondent provides no explanation for why Perez
should be limited to testimony and there is no reason why it would
apply to basis testimony relating hearsay, but not documentary
evidence relating the same hearsay. If Perezonly applies to expert
testimony, as respondent suggests, this Court should expressly
extend its holding to cover documentary hearsay as well as expert
testimony.

Respondent also ignores Mr. Barrera’s argument that an
objection to the admission of the report itself would have been futile
given that the report’s contents had already been related to the jury
during Dr. Ribe’s testimony. (3SAOB, at p. 24.) Objections are only
required when they would have cured the harm. (People v. Hamilton
(1989) 48 Cal.3d 1142, 1184, fn. 27.) An objection to the admission of
the report itself, if sustained, would not have cured the harm
because its contents remained admissible through Dr. Ribe. (People
v. Gardeley (1996) 14 Cal.4th 605, 617-619; Turner, supra, 10
Cal.5th at p. 823 [observing that in trials preceding Sanchez once
basis testimony was admitted relating the content of a report, the
report itself became surplusage].) Respondent has failed to
meaningfully address Mr. Barrera’s arguments and thus, its

forfeiture argument should be rejected.
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H. If defense counsel’s failure to object forfeited the hearsay and
confrontation arguments, his performance was
constitutionally deficient

In the third supplemental opening brief, Mr. Barrera argued
that if defense counsel’s failure to object to the admission of Dr.
Boger’s report on hearsay or confrontation grounds forfeited Mr.
Barrera’s ability to raise those arguments on appeal, counsel failed
to provide effective assistance. (3SAOB, at pp. 25-27.) Respondent
disagrees, speculating that trial counsel could have “reasonably
believed” that an adequate foundation had been laid to admit Dr.
Boger’s report as an official or business record. Respondent explains
that trial counsel interposed a hearsay objection to Dr. Whiteman’s
autopsy report and also disputed the adequacy of the foundation to
admit that report as an official or business record and suggests the
only reason similar objections were not made to Dr. Boger’s report
was that a stronger foundation had been laid to admit it under those
same exceptions. (3SRB, at pp. 31-33.)

Respondent’s argument ignores the entire analysis set forth in
the third supplemental opening brief explaining how the hearsay
and confrontation issues with Dr. Boger’s report were even more
problematic than the hearsay and confrontation issues with Dr.
Whiteman’s autopsy report. (3SAOB, at pp. 25-26.) Dr. Whiteman
testified as to his own report and the methods he used to prepare it.
(8RT 1445-9RT 1510.) Dr. Boger, however, didn’t testify at all. Dr
Boger’s report was a second layer of hearsay within Dr. Ribe’s
autopsy report (People’s Exh. No. 26); Dr. Whiteman’s autopsy
report contained only his own statements and not statements made

by others (People’s Exh. Nos. 21, 22, and 23). Further, the
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foundation necessary to admit Dr. Boger’s report as a business or
official record — the same exceptions invoked by the trial court to
admit Dr. Whiteman’s report — had not been laid. Respondent
claims that Dr. Boger’s report contained the seal of the Los Angeles
County Coroner’s Office, while Dr. Whiteman’s report did not.
(3SRB, at p. 32.) As discussed above, respondent does not provide
any authority for the proposition that the presence of a seal on a
document somehow cures foundational defects and permits it to be
admitted as an official or business record.

Respondent also claims that People’s Exhibit No. 26 was not
as damaging as Dr. Whiteman’s report because Dr. Whiteman’s
report listed more injuries. Respondent speculates that this may
have been another tactical reason counsel objected to Dr.
Whiteman’s report but not to Dr. Ribe’s. (3SRB, at pp. 32-33.) This
speculation borders on the absurd. Dr. Whiteman’s autopsy report
may have listed more injuries, but it concerned an entirely different
victim, Ernesto. The same hearsay and foundational objections
counsel raised regarding Dr. Whiteman’s report applied to Dr.
Boger’s and Dr. Boger’s report contained the only evidence that
Guadalupe had suffered injuries preceding the fatal incident
extreme enough to be characterized as part of a premeditated and
torturous plan to kill her. There is no conceivable reasonable tactical
strategy that would have led counsel to object to the autopsy report
on Ernesto, but not the report on Guadalupe. Trial counsel’s
performance fell below an objective standard of reasonableness.

With respect to Strickland’s prejudice prong, respondent

disputes that defense counsel’s failure to object affected the outcome.
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(3SRB, at p. 34.) Respondent again incorporates the “substantial
evidence” argument it made when evaluating prejudice under
Chapman, which is flawed for all the reasons set forth above and in
the second supplemental reply brief, incorporated here by reference.
(2SARB, at pp. 22-34.) Dr. Boger’s report was critical to the
prosecution’s theory of premeditation and torture. Respondent’s
“substantial evidence” argument ignores the prosecutor’s own
assessment of the report’s findings as “key” (8RT 1363) and fails to
acknowledge every other weakness with the prosecution’s case.
Unless this Court finds the hearsay and confrontation objections
futile and thus unnecessary, defense counsel’s failure to make them
was deficient and prejudicial, requiring reversal of Count 6 and the

death judgments.
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CONCLUSION

For the foregoing reasons, and those set forth in appellant’s
other briefing, the admission of case-specific testimonial hearsay
violated state hearsay rules and Mr. Barrera’s right to confront the
witnesses against him. It was prejudicial under any applicable test

and requires the reversal of Count 6 and the judgments of death.

DATED: August 22, 2022

Is/

WILLIAM C. WHALEY
Deputy State Public Defender
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