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Proposed amicus California Land Title Association (“CLTA”)
moves the Court pursuant to California Rules of Court 8.520(g) and
8.252(a), and Evidence Code sections 452 (c) and (d) and 459, to take
judicial notice of the following matters further described below in
connection with CLTA’s concurrently submitted Application To Submit
Amicus Brief and Amicus Brief in support of respondent Fidelity National
Title Company. The authenticity of the documents attached as Exhibits A
through X is established by the attached Declaration of Susan M. Walker
(“Walker Dec.”).

Evidence Code section 459(a) provides this Court “may take judicial
notice of any matter specified in Section 452.” Cal. Evid. Code § 459(a).
Section 452(c) provides for judicial notice of “[o]fficial acts ... of judicial
departments ... of any state of the United States (id., § 452(c)), and section
452(d) provides for judicial notice of the records of “any court of this
state.” Id., § 452(d).

CLTA requests that the Court take judicial notice of the Final
Statement of Decision and Judgment entered in the trial court in this case
on November 10, 2014 (“Villanueva SOD”), a copy of which is attached as
Exhibit A to the attached Declaration of Susan M. Walker (“Walker
Dec.”). CLTA cites to the Villanueva SOD to illustrate points discussed in

its Amicus Brief.
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CLTA also requests that the Court take judicial notice of petitioner
Manny Villanueva’s (“Villanueva™) briefs filed in the Court of Appeal in
this case to show that Villanueva has made arguments in this Court that
Villanueva never made in the Court of Appeal. Rather, his new counsel in
this case—Steven J. “Bernie” Bernheim (“Bernheim’)—now raises in this
Court arguments that are outside of the scope of the two narrow questions
for briefing and argument for which this Court ordered review.

As reflected on this Court’s docket in this case, the Court of Appeal
record in the consolidated Case Nos. H041870 and H042504 was imported
electronically to this Court on October 18, 2018, and paper copies of the
Court of Appeal record in this case were delivered to this Court on October
23, 2018. Accordingly, CLTA has not further burdened the Court’s file by
attaching additional copies to this Motion For Judicial Notice of the
following briefs three briefs that Villanueva filed in the Court of Appeal:
Villanueva’s Appellant’s Amended Opening Brief filed on January 12,
2016 in Case No. H041870; Villanueva’s Combined Appellant’s Reply
Brief and Cross-Respondent’s Opening Brief filed on February 22, 2016 in
Case No. H041870; and Villanueva’s Combined Appellant’s Reply Brief
and Cross-Respondent’s Opening Brief filed on May 13, 2016 in Case No.
H042504.

Finally, CLTA also requests that the Court take judicial notice of the

court records from five other so-called “unfiled” rate cases in which
-3
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Villanueva’s new counsel (Bernheim) represents plaintiffs Patrick Kirk
(“Kirk™), Elizabeth Wilmot (“Wilmot™), Jason Munro (“Munro”), Wendy
Kaufman (“Kaufman”), Jeffrey Sjobring (“Sjobring”) and James Muehling
(“Muehling™). Copies of the subject records are attached as Exhibits B
through X to the Walker Dec. CLTA requests judicial notice of these
court records not for any precedential value, but rather to illustrate the
backdrop and historic context for the “unfiled” rate theory advanced by
Villanueva in this Court. See, e.g., Williams v. Chino Valley Independent
Fire Dist., 61 Cal.4th 97, 113 (2015) (noting, without objection, that the
plaintiff “references an unpublished case” simply to demonstrate as
background for the issue under review).

While the court records attached as Exhibits B through X were not
submitted in the trial court in this case, they are relevant to this case and the
issues on review, because they complete the backdrop and historic context
for the “unfiled” rate theory advance by Villanueva in this Court. Indeed,
Villanueva himself seeks judicial notice in this Court of a document that he
contends was submitted in co-plaintiffs Wilmot’s and Munro’s case, which
Villanueva acknowledges was not submitted in the trial court in this case.
See Villanueva’s Motion For Judicial Notice at page 3, Ex. A (Letter from
Department of Insurance to Los Angeles Superior Court, dated October 22,

2010, in Wilmot-Munro v. First American Title, Case No. BC370141).

-4-
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Further, it plainly is no coincidence that Kirk, Wilmot, Kaufman and
Sjobring submitted amicus letters in support of Villanueva in this Court,
given Bernheim’s representation of them in their cases. See Kirk’s amicus
letter filed in this Court on November 13, 2018, which attached, améng
other things, a portion of the Statement of Decision entered on May 12,
2014 in Kirk’s case (“Kirk SOD”), and Wilmot, Kaufman and Sjobring
joint amicus letter filed in this Court on November 16, 2018. The court
records attached as Exhibits B through X demonstrate that, contrary to
what those amicus letters suggest, it is unlikely that any other case asserting
the “unfiled” rate legal theory will ever be brought. Indeed, since the above
cases were filed more than a decade ago, neither Bernheim nor apparently
any other counsel has filed any other “unfiled” rate case, save this case and
one other—which the plaintiff (Muehling), represented by Bernheim,
voluntarily dismissed in 2014 when the defendants’ pending summary
judgment motion showed the challenged charge was in fact for a service
within those defendants’ filed schedule of fees.

CLTA thus respectfully requests that the Court take judicial notice
of the following court records:

1. Villanueva SOD, a conformed copy of which is attached as
Exhibit A to the Walker Dec. Bernheim was not counsel for Villanueva in

the trial court or Court of Appeal.
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2. Villanueva’s three briefs filed in the Court of Appeal in this
case: Villanueva’s Appellant’s Amended Opening Brief, Case No.
H041870, filed on January 11, 2016; Villanueva’s Combined Appellant’s
Reply Brief and Cross-Respondent’s Opening Brief, Case No. H041870,
filed February 22, 2016; and Villanueva’s Combined Appellant’s Reply
Brief and Cross-Respondent’s Opening Brief, Case No. H042504, filed
May 13, 2016. As noted above, copies of these three briefs are in the Court
of Appeal record in the consolidated Cases Nos. H041870 and H042504
that the Court’s docket in this case (Case No. $252035) shows were
transmitted electronically to this Court on October 18, 2018 and delivered
in hard copy to this Court on October 23, 2018.

3. Kirk SOD, Los Angeles Superior Court Case No. BC372797,
a conformed copy of which is attached as Exhibit B to the Walker Dec.

4, Opinion by then Presiding Justice Paul Turner, filed June 22,
2016, in Kirk v. First American Title Co., Case No. B257508, California
Court of Appeal, Second Appellate District, Division Five, affirming the
Kirk SOD, a conformed copy of which is attached as Exhibit C to the

Walker Dec.!

ey

' A copy of this unpublished opinion is also available at Kirk v. First
American Title Co., 2016 Cal. App. Unpub. LEXIS 4668 (June 22, 2016),
review denied, Case No. S236137, 2016 Cal. LEXIS 7701 (September 14,
2016).

-6-
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5. An excerpt from the docket in the California Court of
Appeals, Second Appellate District, Division Five for Kirk v. First
American Title Co., Case No. B257508, a copy of which is attached as
Exhibit D to the Walker Dec. This excerpt shows that Bernheim was
counsel of record for Kirk in Case No. B257508.

6. Order entered on February 25, 2014 by the Court of Appeal,
Second District Court of Appeal, Division Three, in Jones v. Superior
Court: Patrick Kirk, et al., Real Parties In Interest, Case No. B253605,
denying on the merits Commissioner Dave Jones’ Petition For A Writ of
Mandate, after reviewing an evidential record, and Order entered on March
19, 2014 by this Court, en banc, denying review in Jones v. Superior Court;
Patrick Kirk et al., Real Parties In Interest, Case No. S216987, conformed
copies of which, respectively, are attached as Exhibits E and F to the
Walker Dec.?2 These rulings are addressed in the Kirk SOD and are relevant
to the backdrop of this case. Attached as Exhibits G and H to the Walker
Dec., respectively, are excerpts from the Court of Appeal docket for Case
No. B253605 and the Court’s docket for Case No. S216987, which show
that Bernheim was counsel of record for Kirk in Case No. B2536035 and

Case No. S216987.

2 A copy of this Court’s Order entered on March 19, 2014 in Case No.
S216987 also is available at Jones v. Superior Court, 2014 Cal. LEXIS
2052 (March 19, 2014)

-7-
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7. Wilmot’s Notice of Appeal filed on April 11, 2018 in Los
Angeles Superior Court Case No. BCé70 141 (*“Wilmot’s Notice”), a
conformed copy of which is attached as Exhibit I to the Walker Dec.; and
an excerpt from the docket of the Court of Appeal, Second District,
Division Five for Case No. B289375, a copy of which is attached as
Exhibit J to the Walker Dec. Exhibit J shows Wilmot’s Notice was
assigned Case No. B289375 and that Bernheim is counsel of record for
Wilmot in Case No. B289375. Included in Wilmot’s Notice (Exhibit I) as
Exhibit A is a conformed copy of the order filed on February 16, 2018
denying class certification in Wilmot’s Case No. BC370141 (“Order
Denying Certification in Case No. BC370141”), which recounts that
Wilmot asserts the “unfiled” rate theory with respect to a “loan tie-in”
escrow service fee that she claims was not included in the defendant
regulated title entity’s filed rates for “concurrent junior mortgage™ services
and/or “document preparation” services.> As discussed above, Villanueva
also has requested this Court to take judicial notice of a document in the
Wilmot case. See Villanueva’s Motion For Judicial Notice at page 3, Ex. A.

8. Munro’s Notice of Appeal filed on February 15,2019 in Los

Angeles Superior Court Case No. BC370141 (“Munro’s Notice™), a

3 A copy of the Order Denying Class Certification in Case No. BC370141
also is available at First Am. Title Cases v. First Am. Title Co., 2018 Cal.
Super. LEXIS 2992 (February 16, 2018).

-8-
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conformed copy of which is attached as Exhibit K to the Walker Dec.; an
order entered October 23, 2018 in Case No. BC370141 denying Munro’s
motion for leave to file a Fourth Amended Complaint (“Order Denying
Leave To Amend™), a conformed copy of which is attached as Exhibit L to
the Walker Dec.; and an excerpt from the docket of the Court of Appeal,
Second District, Division Five for Case No. B295805, a copy of which is
attached as Exhibit M to the Walker Dec. Exhibit M shows that Munro’s
Notice appealing from the Order Denying Leave To Amend was assigned
Case No. B295805 and that Bernheim is counsel of record for Munro in
Case No. B295805.

9. Kaufman’s Notice of Appeal filed on November 2, 2018 in
Los Angeles Superior Court Case No. BC382826 (“Kaufman’s Notice”), a
conformed copy of which is attached as Exhibit N to the Walker Dec.; and
an excerpt from the docket of the Court of Appeal, Second District,
Division Five Case No. B293701, a copy of which is attached as Exhibit O
to the Walker Dec. Exhibit O shows that Kaufman’s Notice was assigned
Case No. B293701 and that Bernheim is counsel of record for Kaufman in
Case No. B293701. Included in Kaufman’s Notice (Exhibit N) as Exhibit
B is a conformed copy of the order entered on August 29, 2018 in Case No.
BC382826 that granted judgment on the pleadings for the defendants based
on Insurance Code Section 12414.26’s immunity (“Order Granting

Judgment On The Pleadings in Case No. BC382826”). It recounts that
-9-
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Kaufman asserts in Case No. BC382826 that she was charged a filed rate
for one type of title policy but should have been charged a di;“fcrent filed
rate for a different type of title policy.*

10.  Sjobring’s Notice of Appeal filed on November 2, 2018 in
Los Angeles Superior Court Case No. BC329482 (“Sjobring’s Notice™), a
conformed copy of which is attached as Exhibit P to the Walker Dec.; and
an excerpt from the docket for Court of Appeal, Sécond District, Division
Five for Case No. B293732, copy of which is attached as Exhibit Q to the
Walker Dec. Exhibit Q shows that Sjobring’s Notice was assigned Case
No. B293732 and that Bernheim is counsel of record for Sjobring in Case
No. B293732. Included in the Sjobring Notice (Exhibit P) as Exhibit B is
a conformed copy of the order entered on August 29, 2018 in Case No.
BC329482 that granted judgment on the pleadings for the defendants based
on Insurance Code Section 12414.26’s immunity. It recounts that Sjobring
asserts in Case No. BC329482 that he was charged a filed rate for one type
of title policy but should have been charged a different filed rate for a

different type of title policy. >

4 A copy of the Order Granting Judgment On The Pleadings in Case No.
BC382826 also is available at First Am. Title Cases v. First Am. Title Ins.
Co., 2018 Cal. Super. LEXIS 2989 (August 29, 2018).
5 A copy of the Order Granting Judgment On The Pleadings in Case No.
B(C329482 also is available at First Am. Title Cases v. First Am. Title Ins.
Co., 2018 Cal. Super. LEXIS 2989 (August 29, 2018).

-10 -
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11.  Muehling’s Complaint filed in 2014 in Muehling v. First
American Title Co., Alameda County Superior Court No. RG12659372
(“Muchling Action™), a conformed copy of which is attached as Exhibit R
to the Walker Dec.; First American Title Company’s Notice of Motion and
Motion for Summary Judgment, or in the Alternative, Summary
Adjudication filed on August 26, 2014 in the Muehling Action, a
conformed copy of which is attached as Exhibit S to the Walker Dec.;
Declaration of Taras Kick In Support of [Muehling’s] Request for
Dismissal of the Muehling Action filed on September 11, 2014, a copy of
which is as Exhibit T to the Walker Dec.; and Order entered on September
16, 2014 dismissing Muehling Action, a conformed copy of which is
attached as Exhibit U to the Walker Dec. As reflected on the face of those
records, Bernheim was counsel for Muehling in the Muehling Action.

12.  Minute Order entered April 5, 2013 in JCCP Case No. 4751
consolidating Wilmot’s and Muehling’s cases under JCCP Case No. 4751,
a conformed copy of which is attached as Exhibit V to the Walker Dec.;
Order entered in JCCP Case No. 4751 on July 30, 2014 coordinating Kirk’s
case as an add-on case under JCCP Case No. 4751, a conformed copy of
which is attached as Exhibit W to the Walker Dec.; and Order entered in
JCCP Case No. 4751 on December 6, 2016 coordinating Sjobring’s and
Kaufman’s cases as add-on cases under JCCP Case No. 4751, a conformed

copy of which is attached as Exhibit X to the Walker Dec.
-11-

US_Active\110960899V-1



Dated: December 13, 2019
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Respectfully submitted,

DENTONS US LLP
RONALD D. KENT
JOEL D. SIEGEL
SONIA R. MARTIN
SUSAN M. WALKER

o D old Wlonp,

Ronald D. Kent

Attorneys for CALIFORNIA LAND TITLE
ASSOCIATION
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DECLARATION OF SUSAN M. WALKER

I, Susan M. Walker, declare as follows:

1. I am an attorney admitted to practice before the courts of the
State of California, and I am counsel for proposed amicus California Land
Title Association (“CLTA”). I am and have been at all relevant times a
partner at Dentons US LLP (“Dentons”), formerly known as SNR Denton.
I have personal knowledge of the facts stated below, and I could
competently testify to them if called as a witness.

2. I submit this declaration in support of CLTA’s attached
Motion For Judicial Notice.

3. Attached as Exhibit A is a conformed copy of petitioner
Manny Villanueva’s (“Villanueva”) Final Statement of Decision and
Judgment entered in the trial court in this case on November 10, 2014
(“Villanueva SOD”) with document numbers AA001388 through
AA001424, which I obtained from Villanueva’s Appendix filed in the
Court of Appeal in Case No. H041870.

4, Attached as Exhibit B is a conformed copy of the Statement
of Decision filed on May 12, 2014 in Los Angeles Superior Court Case No.
BC372797, captioned Patrick Kirk v. First American Title Co., et al. (the
“Kirk SOD™). Dentons is counsel of record for First American Title Co.
(“First American”) in Case Nos. BC372797, and Bernheim is counsel of
record for Kirk in Case Nos. BC372797. Kirk filed Case No. BC372797 on
June 15, 2007.

S. Attached as Exhibit C is a conformed copy of the opinion by
Presiding Justice Paul Tumer, filed June 22, 2016, in Kirk v. First

.13 -
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American Title Co., Case No. B257508, California Court of Appeal,
Second Appellate District, Division Five (affirming the Kirk SOD).

6. Attached as Exhibit D is an excerpt from the docket of the
California Court of Appeal, Second Appellate District, Division Five for
Case No. B257508, which my office printed from the Court of Appeal’s
website at courts.ca.gov/2dca.htm on December 12, 2019. Dentons was
counsel of record for First American and Bernheim was counsel of record
for Kirk in Case No. B257508, as shown in Exhibit D.

7. Attached as Exhibit E is a conformed copy of an Order
entered on February 25, 2014 by the Court of Appeal, Second District
Court of Appeal, Division Three, in Jones v. Superior Court; Patrick Kirk
et al., Real Parties In Interest, Case No. B253605, denying on the merits
Commissioner Dave Jones’ Petition For A Writ of Mandate, after
reviewing an evidential record. Dentons was counsel of record for First
American in Case No. B253605, and Bernheim was counsel of record for
Kirk in Case No. B253605, as shown in the excerpt of the docket in the
Court of Appeal, Second District Court of Appeal, Division Three for Case
No. B253605, that my office printed ﬁom the Court of Appeal’s website at
courts.ca.gov/2dca.htm on December 12, 2019, which is attached as
Exhibit F.

8. Attached as Exhibit G is a conformed copy of an Order
entered on March 19, 2014 by this Court, en banc, denying review in Jones
v. Superior Court,; Patrick Kirk et al. Real Parties In Interest, Case No.
S216987. Dentons was counsel of record for First American in Case No.
S216987, and Bernheim was counsel of record for Kirk in Case No. Case

No. S216987, as shown in the excerpt from the Court’s docket for Case No.

-14 -
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S216987, that my office printed from the Court’s website at
courts.ca.gov/supremecourt.htm on December 12, 2019, which is attached
as Exhibit H.

9. Attached as Exhibit I is a conformed copy of Elizabeth
Wilmot’s (“Wilmot”) Notice of Appeal filed on April 11, 2018 in Los
Angeles Superior Court Case No. BC370141, captioned Wilmot, et. al. v.
First American Title Ins. Co. (“Wilmot’s Notice™). Dentons is counsel of
record for First American and Bernheim is counsel of record for Wilmot in
Case No. BC370141. Included in Wilmot’s Notice (Exhibit I) as Exhibit A
is a conformed copy of the order filed on February 16, 2018 denying class
certification in Case No. BC370141. Wilmot and co-plaintiff Jason Munro
(“Munro”) filed Case No. BC370141 on April 26, 2007.

10. Attached as Exhibit J is an excerpt from the docket of the
Court of Appeal, Second District, Division Five for Case No. B289375,
captioned Wilmot v. First American Title Co., which my office printed from
the Court of Appeal’s website at courts.ca.gov/2dca.htm on December 12,
2019, which shows that Wilmot’s Notice was assigned Case No. B289375
and that Dentons is counsel of record for First American and Bernheim is
counsel of record for Wilmot in Case No. B289375.

~ 11.  Attached as Exhibit K is a conformed copy of Jason Munro’s
(“Munro”) Notice of Appeal filed on February 15, 2019 (“Munro’s
Notice™) in Los Angeles Superior Court Case No. BC370141, captioned
Wilmot et al. v. First American Title Co., in which Munro is a co-plaintiff.
Dentons is counsel of record for First American and Bernheim is counsel of
record for Munro in Case No. BC370141. Munro and co-plaintiff Wilmot
filed Case No. BC370141 on April 26, 2007.

-15-
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12.  Attached as Exhibit L is a conformed copy of an order
entered on October 23, 2018 in Los Angeles Superior Court Case No.
BC370141, captioned Wilmot, et al. v. First American Title Ins. Co., in
which Munro is a co-plaintiff, that denied Munro’s motion to file a Fourth
Amended Complaint, from which Munro’s Notice states that Munro has
appealed.

13. Attached as Exhibit M is an excerpt from the docket of the
Court of Appeal, Second District, Division Five for Case No. 295805,
captioned Munro v. First American Title Co., which my office printed from
the Court of Appeal’s website at courts.ca.gov/2dca.htm on December 12,
2019, which reflects that Munro’s Notice was assigned Case No. B295805
and that Dentons is counsel of record for First American and Bernheim is
counsel for Munro in Case No. B295805.

14.  Attached as Exhibit N is a conformed copy of Jon Pickett’s
and Wendy Kaufman’s (“Kaufman”) Notice of Appeal (“Kaufman’s
Notice™) filed on November 2, 2018 in Los Angeles Superior Court Case
No. BC382826, captioned Pickett/Kaufman v. First American Title Ins. Co.
(“Kaufman Action”) Dentons is counsel of record for First American and
Bernheim is counsel of record for Kaufman in Case No. BC382826.
Kaufman and co-plaintiff Jon Pickett filed Case No. BC382826 on
December 7, 2007. Included in Kaufman’s Notice (Exhibit N) as Exhibit
B is a conformed copy of the order filed on August 29, 2018 in Case No.
BC382826 that granted judgment on the pleadings for defendants.

15. Attached as Exhibit O is an excerpt from the docket of the
Court of Appeal, Second District, Division Five for Case No. B293701,

captioned Pickett et al. v. First American Title Ins. Co., which my office
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printed from the Court of Appeal’s website at courts.ca.gov/2dca.htm on
December 12, 2019. Exhibit O shows that Kaufman’s Notice was assigned
Case No. B293701 and that Dentons is counsel of record for First American
and Bernheim is counsel of record for Kaufman in Case No. B293701.

16.  Attached as Exhibit P is a conformed copy of Jeffrey
Sjobring’s (“Sjobring”) Notice of Appeal (“Sjobring’s Notice”) filed on
November 2, 2018 in Los Angeles Superior Court Case No. BC329482,
captioned Jeffrey Albring Sjobring v. First American Title Ins. Co., et al.
Dentons is counsel of record for First American in Case No. BC329482,
and Bernheim is counsel of record for Sjobring in Case No. BC329482.
Sjobring filed Case No. BC329482 on February 25, 2005. Included in the
Sjobring Notice (Exhibit P) as Exhibit B is a conformed copy of the order
entered on August 29, 2018 in Case No. BC329482 that granted judgment
on the pleadings for the defendants.

17. Attached as Exhibit Q is an excerpt from the docket of the
Court of Appeal, Second District, Division Five for Case No. B293732,
captioned Sjobring v. First American Title Ins. Co., which my office
printed from the Court of Appeal’s website at courts.ca.gov/2dca.htm on
December 12, 2019. Exhibit Q shows that Sjobring’s Notice was assigned
Case No. B293732 and that Dentons is counsel of record for First American
and Bernheim is counsel of record for Sjobring in Case No. B293732.

18.  Attached as Exhibit R is a conformed copy of the Complaint
filed in 2014 in Muehling v. First American Title Co., Alameda County
Superior Court No. RG12659372 (“Muchling Action™). Bernheim was
counsel of record for plaintiff James Muehling (“Muehling”) in the

Muehling Action, as shown on the face of Exhibit R.
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19.  Attached as Exhibit S is a conformed copy of First American
Title’s Notice of Motion and Motion for Summary Judgment, or in the
Alternative, Summary Adjudication filed on August 26, 2014 in the
Muehling Action. Dentons was counsel of record for First American in the
Muehling Action, as shown on the face of Exhibit S.

20. Attached as Exhibit T is a copy of the Declaration of Taras
Kick In Support of Request for Dismissal of the Muehling Action filed on
September 11, 2014 in the Muehling Action (“Taras Dec.”). Taras Kick
was co-counsel for Muehling in the Muehling Action, as shown on the face
of Exhibits R and T. Muehling served the Taras Dec. on First American
in the Muehling Action.

21. Attached as Exhibit U is a conformed copy of an Order
entered on September 16, 2014 dismissing Muehling Action.

22. Attached as Exhibit V is a minute order entered on April 5,
2013 in JCCP Case No. 4751 (“Minute Order”) consolidating Wilmot’s and
Muehling’s cases under JCCP Case No. 4751. Dentons is counsel for First
American in JCCP Case No. 4751, as reflected in Exhibit V.

23.  Attached as Exhibit W is a conformed copy of an Order
entered in JCCP Case No. 4751 on July 30, 2014 coordinating Kirk’s case
as an add-on case under JCCP Case No. 4751.

24. Attached as Exhibit X is a conformed copy of an Order
entered in JCCP Case No. 4751 on December 6, 2016 coordinating
Kaufman’s case and Sjobring’s case as add-on cases under JCCP Case No.

4751.
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I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.
Executed on December 13, 2019 at Los Angeles, California.

~SUSAN M. WALKER
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

MANNY VILLANUEVA, individually andon | Case No, 1-10-CV-173356

behalf of all others similarly situated,

FINAL STATEMENT OF DECISION
AND JUDGMENT :
Plaintiff,

\LB

FIDELITY NATIONAL TITLE COMPANY,
and DOES 1-100,

Defendants,

This is a class action by plaintiff Manny E. Villanueva (“Mr. Villanueva” or “Plaintiff”),
individually and on behalf of a certified class (collectively “Plaintiffs”) against defendant
Fidelity National Title Company (“Fidelity” or “FNTC”). The case came on for a bench trial on
April 15-17, 21-24 and May 5-8, 12-15 in Department 1, the Honorable Peter H. Kirwan
presiding. Having considered the testimony, evidence, and arguments of counsel, the Court

issues the following Statement of Decision.

L RELEVANT FACTUAL AND PROCEDURAL HISTORY

Fidelity is a subsidiary of Fidelity National Financial (“FNF”), which operates Fidelity
and its other subsidiaries through the Fidelity National Title Group (“FNTG”). Fidelity is an
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“underwritten title company” underwritten by Fidelity National Title Insurance Company
(“FNTIC”),

In May 2006, Fidelity handled an escrow transaction in connection with Mr. Villanueva
and his wife Sonia Villanueva’s refinance of their home in Santa Clara County. The
Villanuevas® escrow transaction was a refinance involving (1) the payoff of a first mortgage with
Countrywide Home Loan and a second mortgage with Chase Home Finance; (2) a new loan from
First Federal Bank; and (3) a cash payment to the Villanuevas. The transaction was handled
through a mortgage broker, UMG Mortgage, which arranged for FNTIC to provide title
insurance and for Fidelity to ;provide escrow services.!

The applicable charges for the Villanuevas’ transaction are set forth in Fidelity’s rate
manual titled “Escrow Fees and Charges for the State of California, effective May 22, 2006.2
Part I of the manual, “General Rules,” states that “[t]he fees and charges provided in this
schedule of fees and charges are for 1) Escrow Services and 2) miscellaneous services whether

"3 The Escrow Rate table applicable to residential

or not deemed to be services undet 1) herein.
property transactions in Santa Clara provides that for refinance escrows up to $1,000,000, “the
charge shall be...$250,00”.% The filing further states that:

For the purposes of this section only, “Refinance Escrow Services” shall include

the following services: (a) ordering demands and making payoffs on up to two (2)

previous loans by either check or wire transfer; (b) disburse balance of proceeds,

by either check or wire transfer, to up to 4 payees; and (c) company-performed in

office document signing of one set of loan documents; and (d) standard in-house

courier services. Refinance Escrow services do nof include notary fees, third-

! Joint Exhibits (“JX°*) 222, 228. Joint Exhibits are marked as “JX”; Plaintiffs’ Exhibits as “PX";
and Fidelity’s Exhibits as “DX”.
21X 204,

3 1X204 at FNTC_VILL000742.
4 X204 at FNTC_VILL000754.
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party or out-of-office signing services, lender payoff and demand fees, recording

fees, transfer tax and other governmental fees or charges.’

In addition to the flat $250 fee for escrow services, Fidelity filed fees for “Refinance
Related Services — In excess of escrow services included in the above referenced paragraphs|,]”
including “Document Preparation” at “$75/document[, "

Fidelity charged the Villanuevas for the following fees: $11.20 for “Overnight Delivery
Fee cal 07, $15 for “Outside Courier/Special Messenger tve”; and $50 “Draw Deed”.’

On May 28, 2010, Mr. Villanueva filed this action alleging that Fidelity charged
customers fees for escrow services that are not included in the rates Fidelity filed with the CDI.
The original Complaint asserted seven causes of action for: (1) violation of the unfair
competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.; (2) fraud; (3) negligent
misrepresentation; (4) negligence; (5) unjust enrichment; (6) money had and received; and (7)
breach of fiduciary duty.

On May 6, 2011, the Court sustained Fidelity’s demurrer with leave to amend the causes
of action for fraud, negligent misrepresentation, and negligence. Mr. Villanueva filed a First
Amended Complaint (“FAC™), electing not to amend the negligence claim. On November %8,
2011, the Court sustained Defendants’ demurrer to the fraud and negligent misrepresentation
claims with leave to amend, but Mr, Villanueva elected not to amend, Q

On February 13, 2013, the Court certified a class of “[a]ll persons for whom [Fidelity]
performed residential escrow services in a transaction that occurred in California, and who were
charged for courier, overnight, messenger, or other delivery services and/or draw deed fees in

connection with that transaction, during the period May 28, 2006 through September 30, 2012.”

> Ibid,

S Ibid.

7 IX223 [HUD-1 Final Closing Statement]; JX220 [Fee Ticket]; JX219 [Daily Recording Sheet];
JX240 [Cal-O delivery slip]; X243 [FedEx shipment slip]; JX241 [Cal O activity report]; JX242
[Cal O invoice]; JX244 [FedEx invoice]; JX245 [Tri-Valley Courier invoice]; PX78 [Daily
Recording Sheet],
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On July 25, 2013, the Court granted Fidelity’s motion for summary adjudication of the
request for punitive damages, but otherwise denied Fidelity’s motion for summary judgment or
alternatively summary adjudication of issues.

On November 8, 2013, the Court granted with leave to amend Fidelity’s motion for
judgment on the pleadings as to Plaintiffs’ claims for breach of fiduciary duty, unjust enrichment
and money had and received, but Plaintiffs elected not to amend, On February 21, 2014, the
Court denied Fidelity’s motion for judgment on the pleadings on Plaintiffs’ UCL claim, leaving
that one claim remaining for the bench trial before the Court. The Court also denied Plaintiff’s
motion to bifurcate the issue of class liability from issues relating to the relief to be awarded.

Following the conclusion of trial, the parties submitted written closing statements
pursuant to a May 19, 2014 Order, and, after the June 27, 2014 oral closing arguments, the
matter was submitted for decision. On July 31, 2014, the parties submitted proposed statements
of decision pursuant to a June 27, 2014 Order and the Clerk’s Notice of July 9, 2014,

On September 9, 2014, the Court granted Fidelity’s motion to decertify Plaintiffs’ class
based on Delivery Theory No, 2, The Court also ruled on Plaintiffs’ motion for an order
requiring Fidelity to provide notice to class members who did not receive notice during the
original notice period due to a mistake by Fidelity. Instead of ordering notice, the Court held

that these individuals shall be excluded from the class®

O, SuMMARY OF PLAINTIFES’ UCL CrLAIM AND FIDELITY’S POSITION
Plaintiffs allege two alternative delivery fee theories referred to as Delivery Theory No. 1

(the “unfiled rate” claim) and Delivery Theory No. 2 (the “double charge” claim), Plaintiffs also

allege that Fidelity unlawfully charged for unfiled “draw deed” fees.

1
i

8 This exclusion order pertains to approximately 24,500 transactions in which a draw deed was
charged, but the subfolder of draw deed data for these transactions was not provided by
Fidelity’s IT department to Fidelity’s counsel. (See Decl. Jonathan E. Gertler §§ 4-5, docket no.
489; Ord. ARt. Hrg. on Sept. 5, 2014 at pp. 12-13, docket no. 526.) '

4 AA001391
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a. Delivery Theory No. 1 (The “Unfiled Rate” Claim

Plaintiffs contend California Insurance Code section 12401.1 requires Fidelity to file

rates for third party delivery fees with the California Department of Insurance (“CDI”) and that
Fidelity was prohibited under section 12401.7 from charging the class approximately $13.1
million in third party delivery fees because Fidelity did not file delivery fee rates.” Even if
Fidelity was not required to file delivery fee rates under section 12401.1, Plaintiffs alternatively
contend Fidelity violated Insurance Code section 12414,27 by “charging” for third party delivery
services without rates effective under Insurance Code Article 5.5 or “as otherwise authorized by
[Article 5.5].” Thus, whether or not rate filing is required by the rate regulation statutes {Article
5.5), Plaintiffs claim it is illegal to “charge” for delivery fees if the rates are not filed.

Fidelity argues that Article 5.5 (§§ 12401.1, 12340.7, 12340.3, subd. (c)) does not require
Fidelity to file rates for “Pass Through” delivery fees—where “Pass Through” is a well-accepted
industry term meaning Fidelity collects from a customer and passes through to a third party
service provider, the exact amount of the provider’s charge, without imposing any additional fee
or “mark up” for itself. Fidelity contends the Insurance Code only requires Fidelity to file
“its, . .rates” for the “services it performs” and whete Fidelity collects Pass Throughs for a third
party’s service, Fidelity does not charge the fee or perform the service and, therefore, it has no
|| delivery “rate” to file. For these reasons, Fidelity contends its collection of Pass Through
delivery fees does not violate any provision of the Insurance Code, including section 12414.27.
Fidelity asserts section 12414.27 is not a prohibitory statute but, even if it were, Fidelity would
not violate the statute by collecting delivery fees passed through to the third party vendor
performing and charging for the service.

Plaintiffs dispute that Fidelity only collects Pass Through delivery fees charged by
vendors, claiming that the third party delivery charges are “marked up” by virtue of fees paid by
certain vendors to a Fidelity affiliate pursuant to agreements by which escrow customers receive

discounted delivery rates. Plaintiffs contend the Insurance Code requires Fidelity to include in

% All statutory references are to the California Insurance Code unless otherwise indicated.
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‘marketing fees three vendors paid to an affiliate, not Fidelity, and no Insurance Code provision

its rate manuals some form of “statement” like “as charged by vendor” providing notice that Pass
Through delivery fees will be collected, .
Fidelity contends the Pass Through nature of delivery fees it collects is not altered by

requires filing a “Pass Through Statement™ when Article 5,5 does not require rate filing.

b. Delivery Theory No, 2 (The “Double Charge” Claim)

Plaintiffs alternatively contend that language “disburse” or “make payoffs” by check in
Fidelity’s itemized list of services provided in filed bundled escrow rates should be interpreted to
include the delivery fees charged by third party vendors like FedEx to deliver envelopes
containing those checks. Thus, Plaintiffs contend that Fidelity’s additional charge for overnight
and/or courier delivery fees was an unlawful double charge.

Fidelity contends that the challenged language in its bundled escrow rates cannot
reasonably be interpreted to include the cost of such third party deliveries both because Fidelity
expressly includes the cost of “up to two overnight deliveries” as a separately itemized service in
the bundled rate when it is included, and because the langnage “disburse” and “make payoffs” is

neither intended nor reasonably understaod to include the cost of third party delivery charges.

¢. The “Draw Deed” Theory

The “Draw Deed” Theory is asserted by a subset of Plaintiffs (the “Draw Deed
Plaintiffs) who contends Fidelity cannot lawfully charge its filed rate for “document
preparation” for preparing a deed if the HUD-1 closing statement describes the charges as “draw
deed” instead of “document preparation”, A subset of the Draw Deed Plaintiffs with sale
transactions between May 28, 2006 and February 2, 2008 (the “Gap Period Plaintiffs”)
alternatively contends Fidelity's failure to have a “document preparation” filed rate for their sale
transactions makes such charges unlawful even if Fidelity’s filed rate for “document preparation™
authorized the draw deed charges in all other instances, Plaintiffs seek restitution of
approximately $10.7 million under the Draw Deed Theory, including $1.8 million by the Gap
Period Plaintiffs.

6 AA001393
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1 Fidelity contends it may lawfully charge its filed rate for “document preparation” when it
2 || prepares a deed, that “draw deed” is simply another way to describe on a HUD-1 the charge for
3 || Fidelity’s preparation of a deed, and that no statute, regulation ot rule requires Fidelity to use the
4 || exact filed rate language to describe a charge on the HUD-1. Fidelity further contends that its
5 |l charges to the Gap Period Plaintiffs for preparing deeds was authorized by Insurance Code
6 |1 §12401.8, since Fidelity included in its rate manua) a statement required by that statute, it
-7~} obtained the advanced written agreement of customers to pay the charge, and-the charge-was &
reasonable amount for the service provided,
9 d. Restitution and Injunctive Relief
10 Plaintiffs contend that they have suffered an injury in fact and lost money as a result of
1 the alleged Insurance Code violations entitling them to restitution and injunctive relief. The
12 ‘amount of restitution sought by Plaintiffs is $13,115,370 for the delivery fees and $10,670,982
13 11 for the draw deed fees.
14 Fidelity contends that even if Plaintiffs proved an Insurance Code violation, they would
15 not be entitled to restitution or an injunction both as a matter of law and equity because class
16 1| members received the benefit of their bargain and would have paid exactly the same fees
17 regardless of whether Fidelity included in its rate manual a “statement” giving notice that it was
18 collecting and passing through third party delivery charges, and regardless of whether it used
19 “document preparation” as the description for all deed preparation charges on HUD-1s or had an
20 identical separate filed rate for “deed preparation” in its rate manual.
2! ITI.  FINDINGS OF FACT AND CONCLUSIONS OF LAW AS TO LIABILITY
2 | “The UCL prohibits, and provides civil remedies for, unfair competition, which it defines
j: as ‘any unlawful, unfair or fraudulent business act or practice.” [Citation.] Its purpose ‘is to
protect both consumers and competitors by promoting fair competition in commercial markets
2 for goods and services,’ [Citations.]” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310,
2 320.) The UCL applies to “anything that can properly be called a business practice and that at
2; the same time is forbidden by law.” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254,
1266.)
7 AA001394
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The statutes relevant to Plaintiffs’ UCL claim are found in the California Insurance Code.
The Legislature’s stated “purpose of [Article 5.5 ~ Rate Filing and Regulatiori] is to promote the
public welfare by regulating rates for the business of title insurance as herein provided to the end
that they shall not be excessive, inadequate or unfairly discriminatory. It is the express intent of
this article to permit and encourage competition between persons or entities engaged in the
business of title insurance on a sound financial basis, and nothing in this article is intended to
give the commissioner power to fix and determine & rate level by classification or otherwise.”
(Ins, Caode, § 12401.)

Section 12401,1 states in relevant part: “Every title insurer, underwritten title company,
and controlled escrow company shall file with the commissioner its schedules of rates, all
regularly issued forms of title policies to which such rates apply, and every modification thereof
which it proposes to use in this state.”

The term “rates” is defined in section 12340.7 as follows: “Except as provided in Section)
12401.8,'° and excluding miscellancous charges, ‘rate’ or ‘rates’ means the charge or charges,
whether denominated premium or otherwise, made to the public by a title insurer, an
underwritten title company or a controlled escrow company, for all services it performs in
transacting the business of title insurance. As used in this section miscellaneous charges means
conveyancing fees, notary fees, inspection fees, tax service contract fees and such other fees as
the commissioner by regulation may prescribe.”

Section 12401.7 prohibits a title insurer, underwritten title company or controlled escrow
company from “us{ing] any rate in the business of title insurance prior to its effective date nor
prior to the filing with respect to such rate having been publicly displayed and made readily

available to the public for a period of no less than 30 days in each office of the title insuret,

1 Section 12401.8 provides, “Charges in excess of those set forth in a rate filing which has
become effective may be made when such filing includes a statement that such charges may be
made in the event unusual insurance risks are assumed or unusual services performed in the
transaction of the business of title insurance; provided, that such charges are reasonably
commensurate with the risks assumed or the costs of the services performed and provided further
that each person or entity obligated to pay all or any part of such charges consents thereto in
writing in advance.”
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Article 5.5 (commencing with Section 12401) of this chapter or as otherwise authorized by such

underwritten title company, or controlled escrow company in the county to which such rate
applies, and no rate increase shall apply to title policies or services which have been contracted
for prior to such effective date.”

Section 12414.27 prohibits a title insurer, underwritten title company or controlled
escrow company from “charg[ing] for any title policy or service in connection with the business

of title insurance, except in accordance with rate filings which have become effective pursuant to

article[.]”

a, Delivery Theory Ne. 1.
Section 12414.27 contains an affirmative prohibition. Read together with the definition

of the “business of title insurance” in section 12340.3 subdivision (c), section 12414,27 provides

in relevant part that; “no ... underwritten title compény ... shall charge ... for ... any service in

connection with” “[t]he performance by .., an underwritten title company ... of any service ...
including ... the handling of any escrow,” “except in accordance with rate filings "1 Tracking

the elements of the statute, this Court makes the following findings:
Fidelity is ap underwritten title company. Fidelity so admits: “[w]e are an

underwritten title company. We sell title policies underwritten by a title insurer.”'

The service of delivery was a service “in connection with” the performance by
Fidelity of the handling of the class members’ eserow. Fidelity admits that “there is no

Y The full text of section 12414.27 is as follows: “Commencing 120 days following January 1,
1974, no title insurer, underwritten title company or controlled escrow company shall charge for
any title policy or service in connection with the business of title insurance, except in accordance
with rate filings which have become effective pursuant to Article 5.5 (commencing with Section
12401) of this chapter or as otherwise authorized by such article; provided, however, where a
rate is on file with the commissioner and in effect immediately prior to such date, such rate shall
continue in effect until a new rate filing is thereafter made and becomes effective in the manner
provided in Article 5.5 (commencing with Section 12401) of this chapter.” Section 12340.3
subdivision (c), in turn, defines the “business of title insurance” to include “[t/he performance by
a title insurer, an underwritten title company or a controlled escrow company of any service in
conjunction with the issuance or contemplated issuance of a title policy including but not limited
to the handling of any escrow ....”

2 Tr, 04/15 PM 71:24, 107:2-4,

5 AA001396

ae

28



O 0 1 O v A& W N -

NN N RN NN N R DN e e e e e e et el e
o ~1 N L B W e OO 00NN R W N = O

question that Fidelity ... provides the FedEX or other overnight service in cc;nnection with” its
performance of the handling of the escrow.® This finding is also supported by the manner in
which Fidelity lists delivery fees on its customers’ closing statements (“HUD-1” forms): they
are listed in the 1100 series as “escrow and title charges”,'* in contrast to non-escrow charges
such as pest inspector fees (listed in the 1300 series), the realtor’s commission (listed in the 700
series), items payable in connection with the loan (listed in the 800 series), items required by the
lender to be paid in advance (listed in the 900 series), and reserves deposited with the lender
(listed in the 1000 series). In addition, Fidelity’s SIMON and NGS escrow software systems

both list delivery fees as “Escrow Charges.”"®

The charge for the service of delivery was not in accordance with Fidelity’s rate

filings: Throughout the class period, Fidelity’s rate filings did not include any charge for

delivery service. Fidelity so admits: “we’ve never filed any rates for delivery 18

The charge for the service of delivery was a “charge” within the meaning of section

12414.277s prohibition. Although Fidelity is cotrect that section 12414.27"s prohibition is
{ limited to a charge by a title insurer, underwritten title company, or a controlled escrow
company, and therefore does not extend to “fees from banks, from lenders” which the

| underwritten title company causes to be paid from the escrow account,'” this Court finds that the

'3 Tr, (Fidelity’s Counsel) 25:16-18); see Person Most Qualified (“PMQ”) (Barber) Dep, 52:23-
53:17 (Fidelity “uses an overnight delivery service as part of the escrow service”); see PMQ
(Ryan) Dep, 69:4-11 (“the escrow will use Federal Express or a messenger or a wire to
accomplish the delivery of the funds or documents that it’s required to deliver at the end of an
escrow”,)

4 1% 223; Tr. (Tyler) 1575:4-1576:1; PMQ (Ryan) Dep. 171:6-23.

15 1X 282, p. 20 (listing “Express Mail” and “Courier Fees” on its “Escrow Charges” menu); JX
283, p. 20 (listing “Overnight Delivery Fee” and “Outside Courier/Special Msg.” on the “Escrow
Charges” menu). :

16 Tr, (Tyler) 1621:27-28, see PX 130 (PMQ Report) p. 4, p. 7 (“no rate has ever been filed for
third party delivery services”); PMQ (Barber) Dep. 49:4-11, 49:16-19, 52:23-53:12; Tyler Dep,
Feb, 118:15-17, 126:9-17; Tr. (Tyler) 1423:18-21; Fidelity’s rate manuals: JX 204 (05/22/06);
PX 85 (06/01/06); PX 86 (06/09/06); PX 87 (02/02/08); PX 88 (08/20/08); PX 89 (05/23/09); PX]
90 (10/27/09); PX 91 (06/17/10); PX 92 (07/29/10); PX 93 (04/02/12); PX 94 (08/15/12).

T Tr, 06/27/14 at 44:7-11.
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{ include “deliver[y).” (See Summit Fin'l Holdings v. Cont'l Lawyers Title (2002) 27 Cal.4th 7085,

charge for the service of delivery was a “charge” by Fidelity within the meaning of section
12414.27’s prohibition, This is true for two reasons,

First, delivery service is an escrow service. Unlike the financial service of making a
loan, delivery service is an escrow service. Fidelity appears to admit as much: “FNTC has never
argued, as Plaintiffs contend, that ‘escrow does not involve delivery.”’18 California Financial
Code section 17003 subdivision (a) defines “escrow” to include “deliver[y] by that third person
[i.e., by the escrow agent] to a grantee, grantor, promisee, promisor, obligee, obligor, bailee,
bailor, or any agent or smployee of any of the latter.” Insurance Code section 12413.1
subdivision (f) uses the same definition. Fidelity’s former National Escrow Administrator,
Janice Oates, agreed with section 17003 subdivision (a)’s definition and admitted “we do deliver

... as part of the escrow.”® The California Supreme Court itself likewise defines “escrow™ to

711.) This tenet is so fundamental that even Black’s Law Dictionary defines “escrow” to mean
that “the third party [i.e., the escrow agent] is to hand over the document or property to the
promisee.”

The industty custom is consistent with California law. The delivery of escrow funds and
documents is a necessary and integral part of escrow, meaning that an escrow holder necessarily
undertakes the obligation of delivering escrow funds and documents even if this obligation is
accomplished by using third-party vendors, Escrow expert Charles Hansen explained that the
process of escrow was invented specifically to create an intermediary that could be trusted to get
the money and documents in the hands of the persons entitled to them,”' and that an escrow
holder must “get the money to where you’ve been instructed to get it. And that mission has not

been completed until the funds have been out of the account.”? Escrow expert Nancy Hastings

confirmed that escrow holders “cannot fulfill their duties ... without insuring that all documents

18 Def. Closing Br. (“D.C.”) 14:11-12.

% Oates Dep. at 138:2-138:19, 142:2-24,
20 pX 66.

2Ty, 612:13-613:13,

22 Tt 620:24-621:3,
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and funds necessary to close the transaction are delivered to the parties who require them,”?

| Consistently, the custom and practice in the escrow industry is that the escrow holder is

“yltimately responsible” for paying the third-party delivery vendor’s fee 2

The testimony was unanimous that delivery is a core part of an escrow holder’s function.
Fidelity’s escrow expert Anita Rubeck testified that the “escrow function” includes “handling
final delivery of all items to the proper parties.””® Pidelity’s National Escrow Administrator,
Lisa Tyler, testified that “one of the core things that an escrow does” is to deliver escrow
documents and disburse escrow funds “to the rightful owners.”?® Her predecessor, Janice Oates,
testified that the “duty” of an escrow is to get the escrow money and documents to the intended

recipients,”’ and that an escrow is required to “deliver the appropriate funds ... and documents ..,

| to the principals, agents, and lenders”.”® Fidelity’s standard form escrow instructions expressly

instruct Fidelity to “deliver and/or record” the documents and funds held in the escrow at
closing.?® As Ms. Rubeck explained: “The escrow holder understands from this section that
they are being authorized to deliver and/or record the documents.”®

Fidelity could not, in short, do its job without delivering or outsourcing the delivery. The
charge to the class members for the delivery of escrow documents and funds are, therefore,
properly viewed as Fidelity’s “charge” for the cost of providing escrow services,

by Fidelitv. The evidence at

Second, the chay
trial showed that the cost of third-party delivery vendors is an expense that Fidelity incurs in
order to carry out its function as an escrow holder, and that the delivery fees charged to the class
members wete charges by Fidelity. Tt is Fidelity (and/or its parent FNT), not the class members,

who entered into the contracts with the overnight delivery companies (“ODCs”).*' Fidelity was

23 Tr. 383:26-384:5.

24 14, 455:17-18,

3 Tr. 1395:11-22.

26 Ty, 1606:2-7,

27 Oates Dep. 143:13-19,

2 14, 147:18-149:1,

¥ px 218,

30 Tr, 1383:16-21.

31g g, PX 50; see also Tr. (Tyler) 1566:17-1567:14.
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directly obligated to pay the ODCs, and the ODCs invoiced Fidelity, not the class members,*
The class members “paid to” Fidelity the charges.”> The money was “taken out of the escrow
account” and “put in [Fidelity’s own) operating account.™* That operating account is “FNTC’s -
business account” used to cover FNTC’s expenses”: “operating accounts are the company’s
money that we use to pay our business expenses”.*® The money taken from the escrow account
and placed into Fidelity’s own operating account was retained for up to a month until Fidelity
| received the invoices from the vendors and paid them “from [FNTC’s] operating account,” i.e.,
its own funds.”’

The charge was not a “pass-through” charge. The evidence shows that Fidelity’s parent,
FNF, was paid back a specified portion of the charges by each of its primary delivery vendors,
not passing this rebate on to any of the class members.*® The ODC contracts “increase[d] the
profit to [FNF]” because it “negotiated to receive from the overnight providers a percentage of
the gross volume business,” including a percentage of gross volume from FNTC’s escrow
purchase of overnight services as well.”® So, for example, “every time” Fidelity shipped a
package via Fed Ex, the shipment “roll{ed] into” the agreement, meaning that “the calculation of

that revenue goes into the calculation of the marketing fee.™

%2 py 82, PX 83; Tr. (Tyler) 1553:4-13, 1555:15-56:1.
3 Py, (Tyler) 1658:10,
{3 14 at 1557:14-19; PMQ (Barber) Depo. 68:7-18.
35 T, (Tyler) 1557:20-22.
36 Tyler Feb. Dep. 80:1-6.
3 Tr. (Tyler) 1492:28-1493:5, 1557:14-19, 1570:12-1571:2; PMQ (Barber) Dep. 68:7-18; Tr.
gCassidy) 1806:27-1807:3.

¥ Mizes Dep. 45:7-15, 37:24-38:7, 38:16-39:24,
3 Wolff Dep. 46:23-47:15, 47:11-15, 48:7-14; see Mizes Dep. 45:7-15.
40 Mizes Dep. 39:11-15, 35:12-24. These facts also refute Fidelity’s “bailee” argument, which
was based on the assertions that: (i) it was the class members, not Fidelity, who had the
contractua! relationship with the ODCs, with Fidelity merely acting as the agent of the consumer
as an undisclosed principal (Dkt. 404 (Fidelity’s Opp. to MIL #10) at 3:1-12); and (ii) the
delivery fees do not represent * ‘costs FNTC incurred in delivering documents on behalf of class
members’ ” (id. at 3:14-23). Trial showed these assertions to be unsupported. Instead, (i) the
contracts with FNF/Fidelity und the ODCs were entered years before Plaintiff became an cscrow
customer, not for his benefit, (if) the cystomer did not select or have any relationship with the.
vendors, and (iii) Fidelity and its affiliates independently benefited from the delivery
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Fidelity’s principal argument — that section 12414.27 is metely co-extensive with section
12401.07 and therefore does not cover a “charge” unless it is a “rate” as defined in section
12340.7 — violates the rules governing statutory interpretation. The plain language of section
12414.27 broadly prohibits a charge for “any” service that does not match the rate filings,
without any qualification that the charge be a “rate” or that the charge be for a service performed
by the underwritten title company instead of a third party."’ Pursuant to the plain language, to
trigger section 12414.27, the “service” charged need only be “in connection with” Fidelity’s
performance of the “service” of the “handling of the escrow,” and the only “service” Fidelity
itself must perform is the “service” of the “handling of the escrow”: “no ... underwritten title
company ... shall [1] charge for any ... service in connection with” [2] “[tJhe performance by ...

an underwritten title company ... of any service ... including ... the handling of any escrow.”

This plain meaning interpretation “controls.” (Hollandv. Assessment Appeals Bd. No. 1(2014) |

58 Cal.4th 482, 490; see People v. McCullough (2013) 56 Cal.4th 589, 592.) In contrast,

Fidelity’s interpretation would require re-writing section 12414.27’s prohibition by inserting “it

arrangeiments, using the volume to negotiate lesser corporate rates for itself and to obtain
“marketing fees.” Fidelity’s bailee argument is flawed also because the escrow holder is
instructed to make delivery by FedBx, not fo FedEx. (See Tr, (Hansen) 683:2-13, 725:13-726:15
[explaining that unlike a true bailes, to whom delivery of the document is the purpose and end
point of the transaction, delivery to FedEx and other vendors is only a step in Fidelity’s
fulfillment of its obligation to deliver the document to the payee entitled to receive it].)
Furthermore, the cost of delivery would be covered even if the “delivery” were “to” a “bailee.”
This is because a bailment, by definition, does not occur until a contract is entered with FedEx.
(E.g., Windeler v. Scheers Jewelers (1970) 8 Cal. App.3d 844, 850.) Absent a contract, FedEx
does not have the legal status of “bailee.” (H.S. Crocker Co. v. McFaddin (1957) 148
Cal.App.2d 639, 644, 647.) Therefore, to make delivery “fo” a bailee requires Fidelity to enter
into a contract with the bailee and promise to pay the bailee the contractual consideration for the
delivery.

1 The use of the word “any” service demonstrates a legislative intent that this prohibition be
broadly construed to cover all such services charged. (Ennabe v. Manoso (2014) 58 Cal.4th 697,
714 [*[ulse of the term ‘any” to modify the words “transaction’ and ‘consideration’ demonstrates
the Legislature intended the law to have a broad sweep and thus include both indirect as well as
direct transactions™]; Sterling Part v. City of Palo Alto (2013) 57 Cal.4th 1193, 1203 [“The
words ‘any ... other exactions’ must have some meaning (o broaden the statute’s reach beyond
merely a specific definition of fees”]; Pineda v: Williams-Sonoma (2011)51 Cal 4th 524, 533
[“any™ suggests intent of a broad construction]; Ladd v. Cty. of San Mateo (1996) 12 Cal4th
913, 920 [same].)
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|
with tate filings, section 12401.07 prohibits only the use of “rates” prior to the rate filings

{ omission in the same or another statute regarding a related subject [¢.g., the omission of “rates”

performs directly” after the word “service” or by inserting “any rate” after the word “charge,”
something this Court may not do. (fnre D.B. (2014) 58 Cal.4th 941, 948 [“we must follow [the
statutory language’s] plain meaning whatever may be thought of the wisdom, expediency, or
policy of the act, even if it appears probable that a different object was in the mind of the
legislature™]; Inre A.M. (2014) 225 Cal.App.4th 1075, 1083 )

The plain language of section 12414.27 is broader and more specific than section

12401.7. While section 12414.27 prohibits all charges for any service other than in accordance

becoming effective. And, because section 12414.,27 is more particular to the conduct at issue ~
specifically governing the charging for services, whereas section 12401.7 is more general,
governing when the rate filings become effective (e.g,, requiring that rate filings first be publicly
displayed for 30 days) — section 12414,27 trumps section 12401.7. “[The] rule of statutory
construction [is] that a special statute dealing expressly with a particular subject controls and
I takes priority over a general statute.” (Sterling Part v. City of Palo Alto (2013) 57 Cal 4th 1193,
1 199-1200.) Moreover, section 12414.27°s use of the word “service” instead of “rates”
evidences, by negative implication, that the Legislatute intended the prohibition of section
12414.27 to be broader than the prohibition of section 12401.07 limited to “rates.” “It is a settled
| principle of statutory interpretation that if 2 statute contains a provision regarding one subject

[e.g., the provision regarding “rates” in section 12401.07’s prohibition], that provision’s
g

in section 12414.27’s prohibition] is evidence of a different legislative intent.” (Sec People v.
Arriaga (2014) 58 Cal.4th 950, 960.) “It is a well recognized principle of statutory construction
that when a term is used in one place and that same term has been excluded in another place, the
term should not be implied where it has been excluded.” (Bisno v. Kahn (2014) 225 Cal. App.4th|
1087, 1102.) The use of the word “rates” in section 12340.7 and section 12401.7 shows that the
Legislature knew how to use that limiting language when it so intended, and elected not to do s0,
(People v. Murphy (2001) 25 Cal.4th 136, 159; In re Jennings (2004) 34 Cal.4th 254, 273.)

“This Court cannot disregard the plain language ... and rewrite the provision to narrow its scope

s AA001402

34



O o8 N A v bR W e

MNMNNNNNND—PA-—l—Il—n——hv—AH.—A
00 -3 O R WN = O YW NN W N~ O

... Ifthe Legislature intended such a condition, the Legislature could have easily included it in
the statute.” (People v. Sheehy (2014) 225 Cal.App.4th 445, 451].)42

A plain language reading of section 12414.27 is consistent with the statutory structure,
Contrary to Fidelity's suggestion, there is no anomely in section 12414.27, governing the
“charg[ing] of rates,” being placed in Article 6.9 with other sections pertaining to activities after
rate filings become effective, such as section 12414.21, authorizing the CDI to examine rates
after they have aiready become effective, i.e., “vsed.” Fidelity’s suggestion that the Legislature
intended to divvy the sections with prohibitions grouped together in Article 5.5 is inaccurate.
Section 12414.27 is not the only provision in Article 6.9 containing an affirmative prohibition.
For example, section 12414.24 prohibits willfully withholding information or giving false or
misleading information which will affect rates, section 12414.28 requires that title policies be
subscribed by the title insurer’s president or vice president, and section 12414.30 requires certain
statements in a preliminary title report.

A plain language reading of section 12414.27, governing the “charg[ing]” for services,

does not render the rate filing requirements of Article 5.5 a nullity. Each provision retains its

42 The Court is likewise unpersuaded by Fidelitys® argument that section 12414.27 should be

| interpreted as merely a grace period for section 12401,7's prohibition. (D.C. 5:30.) On its face,
section 12414.27°s plain language contains an affitmative prohibition plus a grace period, not
only & grace period. Fidelity’s contrary interpretation renders this-affirmative prohibition
surplusage, contrary to fundamental rules of construction. (Bee People v. Leiva (2013) 56
Cal.4th 498, 506.) Plus, the scope of section 12414.27 (charge for any service) is broader than
the scope of section 12401,7 (use of any unfiled rate prior to the rate filings effective date), and
section 12414.27 does not even mention section 12401.7. That the legislative history states that
section 12414.27 contains a grace period does not mean it is only a grace period, and, in any
event, legislative history may not be used to narrow the scope of a broadly worded statute, (E.g.,
Los Angeles Unified Sch. Dist. v. Garcia (2013) 58 Cal.4th 175, 776-78.) Had the Legislature
intended only a grace period, it would have placed it directly in section 12401.7 or rewnritten
section 12414.27 to delete its affirmative prohibition and to ingert an express reference to section
112401.7. Fidelity’s “grace period” argument is also belied by the fact that section 12414.27 is
cited in 1 Cal. Jur. 3d Abstractors and Title Insurers § 25, n.4 for the substantive proposition that
“no charges may be made” for title insurance policies or services except in accordance with rate
filings.

16 AA001403
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r 4 Gection 12401 states the purpose of Article 5.5 and prohibits the CDI from setting a rate;

‘made available to the public if requested.

ot found in Article 5.5 but instead in Article I of Part 6, Chapter 1 of the Insurance Code).

purpose.”® Other companies include charges for services that are not rates, such as recording
fees and notary public fees.* Fidelity’s statement during closing argument, that “title companies|
uniformly do not include Pass Through Statements for recording fees” (D.C. 9:3-4), is
inconsistent with a number of other companies’ rate ﬁlings,45 as well as its own rate filings that,
during the class period, did include such a statement for recording fees: “plus applicable

recording fees.”*®

section 12401.1 mandates the filing of a schedule of rates and mandates that the rate filing set
forth an effective date; section 12401.2 mandates establishment of classifications to determine
rates; section 12401.3 prohibits rates from being excessive, inadequate, or unfairly
discriminatory; section 12401.4 sets forth a savings clause for certain concerts of action in the
setting of rates (exchange of information and experience data); section 12401.5 authorizes the
CDI to make regulations to require reporting of financial data and to make statistical plans;
section 12401.6 sets forth a savings clause for certain concerts of action in the setting of rates
(among entities under the same management and control); section 12401.7 sets forth certain
conditions precedent for the use of rates (passage of the effective date of the rate filing and
public display for 30 days of the rate filing; seotion 12401.71 sets forth conditions precedent for
the use of a reduced rate (passage of the effective date of the reduced rate and public display of
the reduced rate; section 12401.8 sets forth conditions precedent for charges in excess of 4 rate
filing (including in the rate filing a statement that charges for unusual services may be made);
and section 12401.9 sets forth formatting requirements for rate filings and requiring copies to be

“ B, 4910, Tr, 04/15 (Fidelity’s Counsel) at 27:22-25 (other companies included in rate filings
“inspection fees, notary fees, conveyance fees and tax service contract fees™).

S Eg.PX2,p. 20,PX6,p.46,PX 10,p. 3, PX 11, p. 5.

% Ea, IX 204, p. 11. A plainreading of section 12414.27 does not render meaningless the
exclusion of “miscellaneous charges” in section 12340.7°s definition of “rates.” Section
12414.27 prohibits charges except “in accordance with rate filings” or “as otherwise authorized
by [Article 5.5.]” Itis at least arguable that charging for the enumerated “miscellaneous
charges™ is “otherwise authorized by” Article 5.5 (although it should be noted section 12340.7 is

Further, if “miscellaneous charges” are not “otherwise authorized” by Atticle 5.5, and therefore
can only be charged “in accordance with rate filings” the exclusion still would not be
meaningless. The “miscellancous charges” exclusion for the definition of “rates” serves
purposes unrelated to the prohibitions in seotions 12401.7 and 12414.27. It saves the CDI
resources: (a) by not requiring it to hear complaints about recording fees or notary public fees |
(section 12414,13 limits the administrative remedy to persons “aggrieved ‘by any rate charged”);
(b) otherwise spentexamining such charges, e.g,, examining them for “past and prospective loss
experience,” “reasonable margin for profit,” “past and prospective expenses,” etc. (section
12401.3 mandates that “[r]ates shall not be excessive or inadequate ... nor unfairly
discriminatory”); and (c) by not being required to examine them if they are reduced (section

17 AA001404
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‘inadequate).

Because the language of section 12414.27 is unambiguous it is not necessary for the
Court to look to extraneous sources such as the CDI, However, as discussed further below, the
Court finds that the CDI’s interpretation supports Plaintiff’s position and that the inference
Pidelity attempts to draw from the CDI’s Legal Opinion” — that the CDI does not interpret
section 12414.27 to prohibit charges that are not “rates” because its Legal Opinion did not so
reason (D.C. 6:30-7:2) — is erroneous. It is more reasonable to infer that the CDI elected to not
address the issue because it concluded a delivery fee is a “rate.

In light of the foregoing, the rule of lenity does not apply. The statutory language is
clear. In any event, ambiguity alone is insufficient to trigger the rule: “It would be inappropriate
to automatically conclude that, because a statute is ambiguous in some respect, we are not to
attempt to construe its meaning and effect.” (People v. Cornett (2012) 53 Cal.4th 1261, 1271-
72.) Instead, the rule of lenity applies only if there is an “egregious” ambiguity that requires the
court to “do no more than guess what the legislative body intended.” (People v. Manzo (2012)

53 Cal.4th 880, 889; People v. Nuckles (2013) 56 Cal.4th 601, 611.) The statute contains no

such ambiguity.

12401.71 mandates that the CDI shall review “reduced rates” to determine if they are

TPX 68

48 Had the CDI reached the issue, it is likely it would have concluded that section12414.27
prohibits unfiled charges even if the charge is not a “rate.”” Mr, Buggage, who the CDI
designated as its PMQ to testify about its administrative interpretation (PX 132; Tr. (Buggage)
1156:26-1157:1) testified (without impeachment from his PMQ deposition) that the
“miscellaneous charges™ exclusion for the definition of “rates” does not constitute an exception
from section 12414.27’s prohibition. Fidelity did its best to try to elicit contrary testimony,
asking Mr. Buggage this six times. But, each time, he rejected Fidelity’s contrary suggestion.
(Tr. 1167:17-21 [“Q. ... do‘you understand the miscellancous charges to be an exclusion to what
is required to be filed? A.No.”], 1167:22:23 [Q. No? A.No."), 1168:10-17 [“Q. ...
miscellaneous charges are an exception from what is required to be filed? A. No.], 1168:18-26
[“miscellaneous charges is not an exclusion from the rate filing requirement”], 1171:6-12 [“{wle
don't require them to actually givea rate for [recording fee]. Just a staternent saying that this is
going to be passed through ... [w]hich they regularly do™}, 1171:25-1172:3 {the CDI has never
had to tell companies 1o include a filed charge for recording fees “because they all-do, They all
put a statement in there, All of them™].)

8 AA001405
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Fidelity’s charges for delivery service do not fall within the *otherwise authorized”
exception of section 12414.27. This exception refers to the two sections in Article 5.5 that
expressly authotize charging other than in accordance with rate filings which have become
effective: (i) section 12401.71(a) — a “new” rate “may” be used if it results in a reduction from
an existing rate and certain prerequisites are satisfied; and (ii) section 12401.8 —charges in
excess of the rate filing “may be made” for “unusual services,” provided certain prerequisites are
satisfied. Neither of these apply. And, although section 12401.7 is in Article 5.5, it does not
authorize anything. Instead, section 12401.7 prohibits the use of a rate prior to its effective date
and the rate filing being publicly displayed for 30 days.

Even under Fidelity’s interpretation of section 12414.27 as covering only charges that are
“rates,” the charge violated section 12414.27 because Fidelity’s charge for delivery service was aj
“rate.” Section 12340.7 defines “rates” as follows: “Except as provided in Section 12401.8, and
excluding miscellaneous charges, ‘rate’ or ‘rates’ means the charge or charges, whether
denominated premium or otherwise, made to the public by a title insurer, an underwritten title
company or a controlled escrow company, for all services it performs in transacting the business
of title insurance. As used in this section miscellaneous charges means conveyancing fees,
notary fees, inspection fees, tax service contract fees and such other fees as the commissioner by
regulation may prescribe.”

The exclusion for “miscellaneous charges” from the definition of “rates” proves that
Fidelity’s interpretation — that “rates” are limited to charges for services “it” ad opposed to &
third-party performs — is erroneous. This is because “miscellaneous charges” is expressly
defined to include “conveyancing fees” and “notary fees” — both charges for services only a
third-party performs.*® If “rates” did not include services performed by a third-party, then there
would have been no need to include “conveyancing fees” and “notary fees” in the exclusion for

“miscellancous charges” because they would have already been excluded from the definition of |

49 While Fidelity told this Court in opening that it performs notary services (Tr. 87:15-18), trial
showed the opposite: Fidelity is “not a notary public” (id. 1622:9-11); it is not Fidelity who

performs the notary service but instead those employees “in their capacity of a notary public” (id,
1622:17-26; see Tr. 1469:1-8), ,
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i
Cal.App.4th 979, 995.) The Legislature expressly closed the “miscellaneous charges™ doot to

Legal Opinion that unfiled delivery fees may not be charged.”

“rates.” Fidelity’s interpretation therefore makes the words “conveyancing fees” and “notaty
fees” surplusage, contrary to the canons of statutory construction. (See Lejva, supra, 56 Cal.4th
at p. 506; People v. Castillolopez (2014) 225 Cal. App.4th 638, 653.) Because an underwritien
title company never performs the service of “conveyancing” or “notary,” “miscellaneous
charges” are — contrary to Fidelity’s assertion® - not a subset of services an underwritten title
company performs. Services Fidelity personally performs and services a third-party personally
performs are both sub-sets of “rates.”

The charge for delivery service is not within the “miscellaneous charges” exclusion.
While listing certain fees performed by third parties (e.g., conveyancing fees and notary fees),
the exclusion limits itself to only those itemized fees. Under the canon of construction expressio
unius est exclusio alterius, the expression of some things in the statute “necessarily means

exclusion of other things not expressed.” (People v. Superior Court (Martinez) (2014) 225

any fee other than that which the CDI “by regulation may prescribe.” (Ins. Code, § 123407.)
The CDI has never prescri;bed by regulation that delivery service is a “miscellaneous charge™:

“[t]he Commissioner has not prescribed by regulation additional fees or charges as miscellancous
charges.”! Only the CDI’s adoption of an APA-complaint regulation can unlock the

“miscellaneous charges” exclusion. As discussed below, the CDI did the opposite, publishing its

0D.C. 5:24-26, 11:18-19.

*1 PX 68,

52 Fidelity’s attempt to characterizing delivery fees as “pass throughs” —a term nowhere
mentioned in the Insurance Code (but instead coined by the CDI in its 2007 regulation to specify
certain financial teporting requirements) — is unavailing. The “miscellaneous charges” exclusion
is limited to specifically itemized services; the exclusion is not a general exclusion for “pass-
throughs” or third-party services generally, marked up or not marked up: (Ins. Code §12340.7.)
Likewise, séction 12414.27s prohibition contains no exception for pass-through charges. Also,
as a matter of fact, Fidelity’s charge for delivery service is not a “pass through,” a term that
“means that the amount for a particular item by a party to the transaction is the exact amount
received by a service provider other than the reporting company.” (DX 790 [Cal. Code Regs.,
tit. 10, § 2356.9, subd. (c)(9)].) As discussed above, FedEx, UPS, and OnTrac did not actually

receive the “exact amount™ because a portion of the delivery fee was contractually earmarked for
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The legislative history is consistent with the conclusion that Fidelity’s charge for delivery
service is a “rate.” Before the 1973 legislation, only title insurers were required to file rates.”
The 1973 legislation amended the statute to regulate all three different entities, This change
created a drafting problem: how do you draft a single “rate” definition in section 12340.7 for the
three different types of entities covered by the new statute (title insurers, underwritten title
companies, and controlled escrow companies) for three different types of “services” all part of
the “business of title insurance” (the service of issuing title policies, the service of title searches,
and the service of “escrow™)? The phrase “for all services it performs in transacting the business
of title insurance” was the solution. So, a title insurer must file the types of “rates™ “for all
services it performs” (i.e., all charges for performing the service of issuing title policies), an
underwritten title company must file the types of rates “for all services it performs” (i.e., all
charges for performing the service of “escrow,” e.g., delivery service), and a controlled escrow
company must file the types of “rates” “for all services it performs” (i.e., all charges for
performing the service of “escrow,” e.g., delivery service). Thus, the pronoun “it” was not
intended to create an outsourcing exceptton, a proposition finding no support in the legislative
history, Consistently, prior to the 1973 amendment, when only title insurers filed rates, rates
were not limited to services only title insurers performed but instead extended to “fees for
services adopted by title insurers and made available to the public[.]”** “In resolving many
complex legal issues, as Justice Oliver Wendell Holmes, Jr., observed, ‘a page of history is worth}
a volume of logic.”” (People v. Williams (2013) 57 Cal.4th 776, 790; see People v. Jeffers
(1987) 43 Cal.3d 984, 993 [“the historical circumstances of [an] enactment may be considered in

determining the intent of the Legislature™].)

and then paid to Fidelity’s parent. (Wolff Dep. at 46:23-47:15, 48:7-14.) Furthermore, the 2007
regulation provided that “pass through” costs are not to be reported as income/expense, while
delivery fees, in contrast, are to be reported as income/expense, with no distinction between
delivery fees marked up or not, (DX 790, p. 122; Tr. (Cassidy) 1815:4-19.)

3 pX 113, p. 161 [Senate Floor Statement, Sept. 16, 1973].

4Dkt No, 441 [Fidelity’s RIN, Ex. 4 (Legislative Counsel’s Digest — legislative history of pre-
1973 §12041], emphasis added.
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The statute’s purpose supports the conclusion that Fidelity’s charge for delivery service is
a “rate,” This Court “must adopt the construction” “most likely to promote rather than defeat the
legislative purpose and to avoid absurd consequences” {In re J. W. (2002) 29 Cal.4th 200, 213),
i.e., “adopt the construction that best effectuates the purpose of the law” (People v. Johnson
(2013) 57 Cal. 4th 250, 260). Section 12401 expresses that;
The purpose of this article is to promote the public welfare by regulating rates for the
business of title insurance as herein provided to the end that they shall not be excessive,
inadequate or unfairly discriminatory. It is the express intent of this article to permit and
encourage competition between persons or entities engaged in the business of title
insurance on a sound financial basis, and nothing in this article is intended fo give the
commissioner the power to fix and determine a rate level by classification or otherwise.
Interpreting “rates” to include a charge for delivery service, regardless whether or not the
service is out-sourced to a third-party, best effectuates the statute’s purpose of “permit[ting} and
encourag[ing] competition.” (Ins. Code, § 12401.) The CDI, with its agency expertise and
experience, 5o concludes:
Maximum information about title rates benefits consumers and is necessary for
meaningful competition in the title industry. The requirement that title insurers,
underwritten title companies and controlled escrow companies include third-party coutier
fees in rate filings furthers the Legislature’s intent to “promote the public welfare” by
making costs transparent and ensuring meaningful competition in the title insurance

industry.”’

55 pX 68, Requiring disclosure allows competitors to know the total charge Fidelity was
imposing in the escrow and thereby compare their total escrow charge to determine whether or
not it is competitive. (Tr. (Buggege) 1264:5-10 [“escrow companies maintain information
regarding the rates of their competitors™].) Fidelity itself looks to competitors’ rates to determine
if its total charge is “competitive” and “to help ensure Fidelity is complying with the Insurance
Code.” (Partington Dep. 91:12-92:6.) Disclosure sets a level-playing field, enabling customers
to comparison-shop by knowing the charges to be imposed; as Mr. Buggage explained: “the
whole purpose of getting the insurance companies to file their rates is so the public knows what
they’re paying and what they’re paying for. So we wanted the insurance companies to file the
rates so the insured could have a chance to review the rates when they receive a quote and know

- AA001409
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21 iﬂ 12401.9 mandates that the schedule of rates “be kept at all times available to the public and

22
23
24
25
26
27
28

Including a charge in rate filings also furthers the statute’s purpose by foreclosing
“unfairly discriminatory” (Ins. Code, § 12401) deals favoring certain preferred customers,
preventing, for example, Fidelity from not charging one of what it calls the “three B's” (i.e.,
“puilders, bankers and brokers”) for delivery service but instead charging an ordinary consumer.
Not including such a charge in a rate filing conversely allows for such discriminatory
treatment.*® This is not a hollow concern, Fidelity considers its true customers to be the “three
B’s,” who are able to steer large quantities of business to Fidelity,”” and the three B’s sometimes
object to add-on fees charged in addition to the escrow fee.® PFidelity’s interpretation, in
contrast, creates a loophole: it could outsource “escrow” services to third-parties or independent
escrow companies, not file a rate for those services, but still charge them. »

The CDI interprets the Insurance Code to mean that an underwritten title company “must
... include in rate filings with the Commissioner amounts charged to customers for the services of}
third party couriers, messengers, overnight or other delivery services, such as Federal Express,
UPS and DHL, to be allowed to charge, or pass on charges to, customers for such services,”®
The CDI unequivocally concluded that such delivery fees “Are Part of Rates” and “Are Not

Excluded From Rate Filing Requirements el

what they are being charged for. That’s the whole purpose.” (Tr. 1252:7-26.) Other provisions
also express that one of its purposes is to inform the public of the charges., Section 12401.7
prohibits the use of any rate “prior to the filing with respect to such rate having been publicly
displayed and made readily available to the public ... (Ins. Code, § 12401.7.) And, section

prominently displayed in a public place in each office of ... underwritten title company ...” and be
furnished “to the public” upon request. (Ins. Code, § 12401.9.)

36 PMQ (Ryan) Depo. at 213:22-215:4,

57 Tr, (Tyler) 1460:27-1461:11,

*% 1d. 1460:19-26,

% An interpretation that creates a “loophole” undermining the statute’s purpose must be
rejected, as all the following cases so hold: Charles J. Vacanti, M.D., Inc. v. State Comp. Ins.

| Fund (2001) 24 Cal.4th 800, 816; Brewer Corp. v. Point Cir. Fin'] (2014) 223 Cal.App.4th 831,
843-844; Roy v. Sup. Ct. (2011) 198 Cal.App.4th 1337, 1353-1354; Farmer Bros. v Franchise

| Tax Bd. (2003) 108 Cal.App.4th 976.

80 pX 68 (formal legal opinion letter dated Nov. 7, 2013, issued pursuant to Ins, Code §
12921.9),p. 1.

8 1d,p.2

i
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Although this Court would reach the same result it reaches with or without the CDI's
interptetation, the agency’s interpretation is entitled to deference in this case.®? First, this CDI
interpretation is entitled to greater deference than normal because it is both interpretative and

quasi-legislative, This is because the Legislature expressly delegated to the CDI law-making

of “rates” by adding to the list of “miscellaneous charges.” The CDI’s decision to not narrow the
definition of “rates” to exclude delivery fees is thus entitled to particular deference. (See
Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 799-800; Moore v. Cal. State Bd. (1992)
2 Cal.4th 999, 1013-1014.) Second, great deference to this CDI’s interpretation is warranted also
because it is long-standing and consistent. It spans the entire time since overnight delivery
services became commonly used in escrow transactions in California sometime in the 1990s.8

In 1999, the CDI set forth its interpretation in a letter to Fidelity, directing it to “[p]lease provide
fees for wire transfers, courier services, and express mail services.”™ As Fidelity understood,

| this 1999 letter “set]] forth the C{alifornia Department of Insurance’s position on whether title

965

companies have to file rates for messenger and overnight courier services’ "~ and “was a

requirement” “[t]hat if fees were going to be charged for a courier or express mail service,
i

6« Aq agency interpretation of the meaning and legal effect of a statute is entitled to
consideration and respect by the courts ....”” (Holland v. Assessment Appeals Bd. No. 12014)
58 Cal.4th 482, 490 [giving deference to agency’s interpretation set forth in “informal advice
letter”] [quoting Yamaha Corp. v. SBE (1998) 19 Cal4th 1,71.) “Confronted with an
ambiguous statutory provision, we generally will defer to & permissible interpretation espoused
by the agency entrusted with its implementation.™ (In re Vieks (2013) 56 Cal.4th 274, 286 n. 8;
see Sky River v. Kern Cty. (2013) 214 Cal App.4th 720, 735-36 [giving deference to agency
interpretation set forth in “assessor’s handbook™]; First Bankv. East West Bank (2011) 199
Cal. App.4th 1309, 1315 [affirming summary judgment based on deposition testimony of egency .
employees as to administrative interpretation]; duerbach v. L.A. Cly. Assessment Appeals Bd,
No. 2 (2008) 167 Cal.App.4th 1428, 144 [giving deference to agency interpretation set forth in
“opinion letiers”}; Truta v. Avis Rent A Car System, Inc. (1987) 193 Cal.App.3d 802, 814-15
£ iving deference to CDI's interpretation in a létter opinion].)

Tr. (Buggage) 420:7-10; see id, 996:25-26.
o 1X 247; see Tr. (Buggage) 1155:11-21, 1162:6-1163:16 [the CDP’s position was based on “the
entire Insurance Code”],
65 PMQ (Ryan) Dep. 91:9-19.

24 AA001411
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Fidelity was being instructed to file a rate for those”.®® The CDI never withdrew the letter and

continues to request and expect compliance.67 The CDI’s interpretation was reaffirmed in its

2007 regulation, in which the CDI defined the items specified in “miscellaneous charges” as

[12355.3, subd. (s)), necessarily meaning that “rates” includes services performed by third-parties,
The CDI has never adopted an inconsistent position,®* The CDI has never communicated to
Fidelity an inconsistent position.69 The CDI never gave Fidelity an exception to not file a charge
for delivery fees.”® The CDI's acceptance of Fidelity’s rate filings cannot constitute approval of
Fidelity’s unfiled charges not included therein.”! Further, the CDI lacks statutory authority to
approve title and escrow rates., (Ins. Code, §§ 12401, 12401.7; PX 113 (legislative history of SB
1293); Dkt No. 466 (RIN ISO Opp to Nonsuit re § 12414.26) [detailing the legislative history

6 14 at 125:14-21. Similar letters were sent to others companies in the industry. (Tr.
(Buggage) at 1254:14-21, 1130:26-1131:7, 1252:7-26; see id. at 912:27-913:5, 914:9-19, 923.3-
7.} Most complied with the CDIs request by filing revised rate filings that included delivery
foes, some with a charge of “as per vendor’s charge” and others with a charge “in specific dollar
amounts.” (Jd. at 923:12-20, 920:20-921:5, 924:25-925:1, 927:15-24.) After 1999, “[m]ost
companies” included delivery fees in their rate filings (id. at 1257:7-13; Exs. 2-20, 22-24,25- -
47), including First American (PX 2), one of Fidelity’s largest competitors (Tr. (Tyler) 1463:20-
1464:1). Such “[flailure of any interested party to challenge the [agency’s] construction over
many years is a factor entitled to much weight,” (California Motors Exp. v, SBE (1955) 133

Cal App.2d 237, 240.)

57 Ty, 1234:5-8.

8 Tr, (Buggage) 906:14-21, 958:2-15, 959:13-19. Pidelity misconstrues Mr, Buggage’s
statement that the CD] treats delivery fees like “miscellaneous charges.” (D.C. 7:25-26,) What
he said was; delivery fees are like “miscellaneous charges™ in that the filed charge does not need
lto be a dollar amount (“because they may not know the specific rate for it”) but “the company
needs o put in the filing [a statement] that they will be charged these fees.” (Tr. 1168:27-
1169:13.) Likewise, Fidelity’s argument that the CDI does not require a “rate” for a pass-
through because it requires only a “statement” and not an amount is without merit. Section
12340 7 defines “rate” as a “charge” without limiting it to a “charge” with a specified dollar
figure, -And, in any event; 4 statement that delivery fees will be “as charged by vendor” is stating|
an “amount” albeit without a specified doliar figure, Z.e., squal to the amount charged by the
third-party vendor.

 PMQ (Ryan) Dep. 92:6-14, 92:16-24; Oates Dep. 156:20-157:4, 157:13-158:14, 174:12-24;
224:16-23; Tr. (Tyler) 1588, 10-13, 1592:14-22, 1634:17-1636:14; Tyler March Dep. at 51:13-
16,

70 Tr, (Buggage) 903:1-5, 890:1-8, 901:14-20, 956:15-20, 1132:15-1133:4.

7 14, at 904:27-905:3, 888:14-28,

25 AA001412
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showing that the Legislature considered and declined to adopt a proposed prior approval

scheme].)72
In conclusion, the Court finds that Fidelity violated the law by charging for the service of

delivery because the rate filings did not include a charge for the service of delivery.
b. Delivery Theory No.2
In light of the ruling above on Delivery Theory No, 1, the Court need not reach the merits
of Plaintiffs’ alternative Delivery Theory No. 2.

¢. Draw Deed Theory
Plaintiffs allege that Fidelity violated section 12414.27 by charging the class members for

the service of drawing a deed because its rate filing did not include a charge for this service. The

Court makes the following findings in connection with the Draw Deed Theory:

i. During the Gap Period
From May 28, 2006 until February 2, 2008, Fidelity’s rate filings for sale/resale

transactions (as contrasted with refinance transactions) did not include a rate for either the

7 Neither the regulation proposed and abandoned in 2000 (Stip., Tr. 1759:18-1760:4) nior the
AG lawsuit/ setflement (which focused on markups [PX 288, §25B, 27C; PX 290]) prevented
or excused Fidelity’s charging of unfiled delivery fees. Contrary to Fidelity’s closing argument,
nobody testified as Fidelity asserts that the CDI “agreed FNTC would submit a new manual after
the new regulations came out.” (D.C. 10:8-10). Fidelity’s PMQ admitted that the CDI told
Fidelity in 1999 that it had to file delivery fees and that the CDI never communicated a different
position to Fidelity . (PMQ (Ryan) Dep. 89:24-92:24, Tr. 1592:21-22.) And, Fidelity admits
that nothing in the 2002 settlement with the AG barred it from filing a charge. (Tr. (Tyler)
1577:26-1578:2, 1632:5-1633:3.) Thus, nothing prevented Fidelity from including in its rate
filings a statement that delivery fees would be charged “as charged by vendor” or “at the rate of
the third party.” In fact, during the class period, Fidelity included such charges for services
petformed by third parties, e.g., “charged as applicable” for the charge for notary public service
(JX 204, p. 7) and “plus applicable recording fees” for conveyancing fees. (X 204,p.11.)
Moreover, at all times during the class period, Fidelity knew in advance what the charge was
going to be because it had negotiated flat rates with the ODCs. “FNTC escrow transactious
utilize & fixed price for deliveries performed by Fed, UPS, and OnTrac/California Overnight.”
(Dkt. No. 426 (Fidelity’s Obj. re Mizes Depo., in Order On Deposition Designations (Steve
Mizes) entered 05/07/14, Exh. A, p. 1, n. 1); Tr. (Fidelity’s counsel) 22:21-28.) Indeed, Fidelity
now includes in its rate filing the statement that: “Third party fees and charges will be separately
charged at the rate of the third party.” (PX 61, p. 5; DX 565.)

26 AA001413
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service of drawing a deed or document prepaxation.73 During this almost 20-month time period,
Fidelity charged $1,800,973 in draw deed fees.”® These charges did not fall within the exception
of section 12401.8 for “unusuval” services. Because section 12401.8 is an exception fo section
12414.27’s prohibition and operates to excuse the otherwise unlawful conduct of charging an
unfiled fee, it is an affirmative defense that Fidelity must prove. (See Meacham v. Knolls Atomic
Power Lab, (2008) 554 U.S. 84, 91-92; City of Brentwood v. Central Valley Regional Water
Quality Control Bd, (2004) 123 Cal. App.4th 714; Amaral v. Cintas Corp. No. 2 (2008) 163
Cal.App.4th 1157, 1190.) Fidelity did not prove this exception for at least two independent

|j reasons.

First, during the class period, neither drawing a deed nor document preparation was an

! “ymusual” service within the meaning of section 12401,8. Fidelity’s National Escrow
Administrator testified that: (i) 95% of sales transactions involve a deed,” and (ii) 90% of
escrow transactions handled by Fidelity involve document preparation,” Expert Hastings
testified that escrows prepare a deed “in every sale transaction”” and that it is not “unusual” for
an escrow to draw a deed.”® Something that happens 95% or 90% of the time is not uncorsmon
ot out of the ordinary, and does not fit within Fidelity’s own definition of “unusual” as not
“standard course,””

Second, even if the service of drawing a deed were an “unusual” service, Fidelity
presented no evidence that it obtained the class members’ consent to these charges “in writing in
advance,” as required by section 12401,8. Fidelity’s rate filings during the class period required
the following documentation of charges for “unusual services™:

Each office must maintain a business record for each transaction in which excess charges

are made which includes the following information: (1) Nature of special condition or

7 pX Exh. 85; Stipulation, Tr, 1901:16-24; Tr. (Tyler) 1594:3-6, 1595:9-14, 1596:5-11,
1600:12-14.

™ Tr, (Kriegler) 509:25-510:19.

> Tr, 1595:15-23,

76 1d, 1599:9-18.

7 Tr. 479:9-14.

8 1d 479:15-21,

®D.C. 22:18-20.

”7 AA001414
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escrow liability; (2) order number and policy form; (3) underwriting rules applied; (4)

applicable rating plans; (5) costs incurred; (6) excess service fees charged; (7) identify

each party or entity to pay all or portion of excess service fees or costs; and (8) obtain the

consent in writing in advance of each party ot entity to be charged.®

If the draw deed fees were charged as “unusual charges,” then under Fidelity’s rate
manual, Fidelity would have this detailed documentation to substantiate that, Fidelity did not
present any documents or even testimony that such records were prepared. Moreover, during a
portion of the class period, a regulation later repealed required specific disclosure in 12 point
font that, among other things, informed the customer that “You are not required to accept the
excess charge.” (Cal. Code Regs,, tit. 10, § 2359.5, subd. (a)(2), (d).) Fidelity failed to present
any document satisfying this disclosure requirement, either,

Thus, the Court finds that the charging for drawing a deed was unlawful during the Gap

Period.

ii, Qutside the Gap Period
The Borrower’s Escrow Instructions in the Villanueva transaction, in accordance with

First Federal’s condition of closing, instructed Fidelity to prepare a Grant Deed changing the
order of vesting.®' Fidelity followed industry custom and practice by charging for the
preparation of documents, including deeds, separate from its escrow fee.? In their discretion,
and consistent with industry custom and practice, Fidelity’s escrow officers described the charge
Jfor deed preparation on a HUD-1 either as “document preparation” or “draw deed”—both of
which adequately describe deed preparation,83 The CDI does not tegulate how HUD-1s are
completed and has no regulations regarding how services performed by an underwritten title

company are described on a HUD-1 B

8 gee, e.g., JX 204, p. 2; PX 91, p. 1.

81 X 236; Tr. 175:3-175:8; 211:4-15; 212:3-212:17; JX 218 at G.P. 5 and at p. 1; JX 217,
82 Tp. 464:12-465:8; 710:27-712:6; 1340:27-1344:12; 1597:22-28.

8 Tr. 1499:19-1500:26; 1342:24-1343:14; 465:15-21,

8 Baum Dep. 33:18-34:4; 94:5-101:17; Tr. 1238:27-123%:3.

- AA001415
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In the Villanueva transaction, due to human error, Fidelity inadvertently listed two
charges for preparing the Grant Deed, instead of one, and at different rates (i.c., a $75 Santa
Clara County rate described as “Document preparation” and a $50 rate then in effect for multiple
other counties as “Draw Deed”).® Fidelity sought to refund the mistaken second charge per
company policy.’® There is no evidence that such an individualized error occurred in any other
class transaction. While the evidence showed instances where, in a single transaction, Fidelity
charged “document preparation $50” for preparing a document (e.g., a power of aftorney) and
“draw deed $50” for preparing a document (i.e., a deed),t” and the filed rate was $50,* both the
Villanueva price differential and undercharge of $50 relative to a $75 filed rate are atypical of

the class. Other than during the Gap Period, data for fees labeled “draw deed” and the filed rate.

| for “document preparation” correlated at 97.7%, with some charges inexplicably higher or

lower.®”® Even in the atypical 2.3% of transactions, a review of each file is necessary to
determined what actually occurred and why.>® However, this statistical evidence substantiates
Fidelity's testimony that its regular practice was to charge the “document preparation” rate
whether the charge’s HUD-1 label was “document preparation” or “draw deed.” Fidelity’s
identical accounting for both charge descriptions also substantiates that both were for the same
service.”

Thus, Plaintiffs failed to prove a UCL violation based on the Draw Deed Theory outside
the Gap Period. All of the evidence demonstrated the document preparation filed rate, as
charged, unambiguously includes preparing a variety of legal documents, including deeds, as

understood by Fidelity, the CD, the industry, and an entire class of consumers who authorized

Fidelity to prepare instruments for theit transactions, Mr. Buggage reviewed and accepted the

85 Ty, 1512:22-1513:10; 1518:20-1519:23; JX 204 pp. 17, 20; TX 223.
8 Ty, 1520:1-8; 1521:10-13; 1432:15-17,

¥ Qee, e.g,, DX 533 at p. 8, Lines 1105, 1113; Tr., 1356:3-21.

8 DX, 533, p. 5.

8 Tr. 1869:6-20; Stipulation, 1901:16-26.

%0 Ty, 1866:21-1867:9.

ot Tr, 1350:9-22; 1773:5:20.

29 AA001416
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: options are common in the industry, as Ms. Hastings previously expetienced.”

| drawing a deed outside the Gap Period.

“docurment preparation” rate in each relevant Fidelity rate manual,”? and found the rate
unambiguous, interpreting it to cover the service of preparing legal documents, including
deeds—as did Mr. Villanueva.” Fidelity was authorized under Article 5.5 to use the document
prepatation rate, i.¢., to charge that rate, in the manner interpreted and accepted by the cpL*
The evidence showed the Insurance Code does not regulate the HUD-1 description of a charge
and the CDI considers charges lawful if a covered service is actually performed for the rate
filed.” Fidelity is entitled to charge an authorized filed rate so long as it performs the service
covered by the filed rate—regardless of how the HUD-1 describes the charge.”®

Plaintiffs presented two “escrow experts” who disavowed interpreting rates.”’ Yet, like
Fidelity’s expert, they confirmed “preparing” a deed means the same thing as “drawing” a deed
and it is customary to charge “document preparation” fees for preparing recordable documents,
including deeds, because it involves “additional work” that “isn’t in your standard course of an
escrow.”® Plaintiffs rely on Ms. Hastings’ speculative opinion that Fidelity’s drop down menus
are “strange” because they offer the option to describe a document preparation charge as

“document preparation” or  draw deed.” But, substantial credible testimony explained the

Thus, the Court finds that Fidelity did not violate the law by charging for the service of

d. Statutory Immunity

Insurance Code section 12414,26 does not immunize Fidelity from suit for its unlawful
charges. Section 12414.26 confers immunity for an “act done, action taken, or agreement made

pursuant to the authority conferred by Article 5.5 ....” Section 12414,26 does not apply because

%2 Tr, 891:12-22; 1135:14-1137:5.

9 Ty 1186:17-1188:13; Tr. 174:20-175:8.

% Tr. 1148:24-1149:10; 1139:26-1140:1,

9 Baum Dep. 79:19-80:8; 89:19-91:5; Tr. 1238:27-1239:3,

% Baum Dep. 55:22-56:20; 91:25-92:13.

97 Ty, 405:7-10; 633:2-5.

9% Ty 4G4:12-465:8; 465:15-21; 710:27-712:6; 1340:27-1344:12; 1597:22-28,

9 Tr. 1516:12-1518:9; 1354:6-1355:16; 467:27-468:22, Ryan Dep., 174:4-175:4.

30 AA001417
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Article 5.5 did not authorize the unlawful charges. Nothing in Article 5.5 authorizes the
charging for a service other than in accordance with rate filings. No evidence at trial persuades

the Court to depart from this conclusion reached when it denied Fidelity’s motion for nonsuit.

IV.  TFINDINGS OF FACT AND CONCLUSIONS OF LAW AS TO REMEDIES

“Any person who engages, has engaged, or proposes to engage in unfair competition may
be enjoined in any court of competent jurisdiction. The court may make such orders or
| judgments, including the appointment of a receiver, as may be necessary to prevent the use or
employment by any person of any practice which constitutes unfair competition, as defined in
this chapter, or as may be necessary to restore to any person in interest any money or property,
real or personal, which may have been acquired By means of such unfair competition.” (Bus. &
Prof. Code, § 17203.)
| “Injunctions are ‘the primary form of relief available under the UCL to protect consumers
from unfair business practices,” while restitution is a type of ‘ancillary relief” [Citation.]”
(Kwikset, supra, 51 Cal.4th at p. 337.)
a. Restitation
Although Plaintiffs have established legal violations by Fidelity, they failed to prove an

received the benefit of their bargain, (See Medina v. Safe-Guard Prods., Int’l (2008) 164

Cal. App.4th 105, 115; Peterson v. Celico P 'ship (2008) 164 Cal.App.4th 1583, 1591-1592.)
Plaintiffs do not contend the delivery and draw deed services were unwanted, unsatisfactory, or
unfairly priced, and all of these services and rates were disclosed up-front and agreed to by
Plaintiffs. (See Peterson, supra, 164 Cal. App.4th at p. 1592; Medina, supra, 164 Cal.App.4th at
p. 115; Hall v. Time Inc. (2008) 158 Cal.App.4th 847, 855 [no injury where allegations
demonstrated plaintiff wanted and paid for book]; Bower v. AT&T Mobility, LLC (2011) 196
Cal. App.4th 1545, 1554-1555 [no injury where plaintiff failed to allege could have gotten a

better price elsewhere].)

! entitlement to restitution. First, even if an unlawful act occurred during the transaction, Piaintiffszf

31 AA001418
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105y 342 RFA 76, 81.
106 T, 1499:19-1500:26.

The record in this case shows that the Villanuevas authorized and instructed that the

payoff check could be delivered by FedEx;'® that third-party vendors delivered Plaintiff’s payofl|

check on his prior home loan and delivered closing documents and a mortgage broker fee
pursuant to the escrow instructions;'®! that Mr. Villanueva admits he was told a deed was
required for his transaction and he expected Fidelity to prepare a deed;'® that Mr, Villanueva
does not contend the delivery services or deed preparation services for his transaction were
unsatisfactory;'® that draw deed and delivery fees were disclosed and approved by the
Villanuevas in the estimated closing statement, which was part of the escrow instructions;'™ and
that Mr. Villanueva admitted he benefited from Fidelity's service of preparing a deed for his
transaction.'®® The Villanuevas paid the same amounts for deed preparation that they would
have paid (a) had the HUD-1s stated the verbatim filed rate language “document preparation
$75” or (b) had the filed rate stated “document preparation (€.g., deeds) $75” or “draw deed
§75.7106

Class members benefited from the low delivery fees charged by third party vendors for
their services. For example, for the Villanueva FedEx delivery, FedEx’s retail rate was $20.75,
its rate for Fidelity escrow customers was a low $11.50, and other escrow holders would have
charged at least $15 or $20.'9 Other comparisons show customers paid more for overnight
deliveries in transactions with other title companies than in a Fidelity transaction,'®

Furthermore, class members benefited from paying third party vendors to perform overnight

4,
' JX 339 RFA 10-13.
102 yx 342 RFA 79,
193 7% 342 RFA 72, 78.
14 1% 218, p. 3; JX 342 RFA 84-85.

107 Ty 1668:23-1669:7; 1662:13-16; 1492:4-14; PX 36 at p. 5 (Integrated Title $20); PX 41 at p.
11 (MIS Title Co. $15); PX 43 at p. 7 (North Bay Title Co. $20).

108 (¢ PX 32 at p, S (American Coast $30) with JX 271A at p. 9 (for Fidelity customers, FedEx
$12.50; UPS $12.45, OnTrac $4.10); cf. PX 11 at p. 8 (Cal-Sierra $20-$2.5) with JX 271A at p.
21 (for Fidelity customers, FedEx $13.25, UPS $13.25, OnTrac $5.95).

32 AA001419
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deliveries of payoff checks for them because they cut off accruing interest more quickly than
with regular mail and the savings typically exceeded the cost of the delivery. 1% Rven Mr,
Villanueva benefited from his wife’s payment of a FedEx overnight delivery charge where
interest on his Chase loan accrued at $38.87 per day.'"°

Second, Plaintiffs failed to show that alleged omissions in Fidelity’s filed rates caused
any injury. (See Hall, supra, 158 Cal.App.4th at p. 855 [Section 17204’s “as a result of”
language imposes a causation requirement]; Troyk v. Farmers Group, Inc. (2008) 168
Cal. App.4th 1337, 1348-1349.) The Villanuevas did not review any of Fidelity’s filed rate
manuals prior to closing or before this action and, thus, did not rely upon or form any
expectations based on those manuals,'"' No evidence was introduced suggesting that any class
member ever reviewed or relied upon Fidelity’s filed rates.'* There is no causation here where
Plaintiffs never reviewed the filed rates, upfront disclosure broke any “causal chain,” and
Plaintiffs would be in the same position whether or not Fidelity included Plaintiffs’ desired
language in its rate manuals, (See Daro v. Superior Court (2007) 151 Cal.App.4th 1079, 1099

[“causal connection is broken when a complaining party would suffer the same harm whether or

24, 2007), No. CV 05-6067-GHK(FMOx), 2007 U.S. Dist. LEXIS 99294, at *49-50 [any
deficiency in Insurance Code-required disclosure “harmless” where plaintiff did not read it];
| Withers v, eHarmony, Inc. (C.D, Cal. Mar. 4, 2011), No, CV 09-2266-GHK(RCx) 2011 U.S.
he [could not] establish that had the information been included he would have been aware of it
and behaved differently”); Plotkin v. Sajahtera, Inc. (2003) 106 Cal.App.4th 953, 965-966
[knowledge of the truth breaks the causal chain]; Wayne v. Staples, Inc. (2006) 135 Cal.App.4th

466, 484 [up front disclosure renders an act not deceptive].) Indeed, when Fidelity amended its

1997y, 1339:2-1340:15.

10 14, Tr. 198:4-15.

M 153:25-154:1,

112 Accord FAC 17 (alleging no class member read rates).

not a defendant complied with the law”]; Dean v, United of Omaha Life Ins. Co. (C.D, Cal. Aug,

Dist. LEXIS 155543, at *8 (“[g]iven that [the p]laintiff never reviewed the terms and conditions,

33 AA001420
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| injunctive relief when an unfair business practice has been shown. Rather, it provides that the

rate filings to address Plaintiffs’ critiques, the impact on consumers was zero. 13 Thus, even
under Plaintiffs’ view of a “compliant” rate manual, Plaintiffs’ payments and the setvices
provided would be the same such that there can be no causation.

Plaintiffs rely on Medrazo v. Honda of North Hollywood (2012) 205 Cal.App.4th 1 for
the position that in an action based on the “unlawful prong” of the UCL, the only thing that
matters for restitution is that the plaintiff paid an “unlawful” fee. The Court declines to apply
Medrazo for the same reason numerous courts have criticized it: Medrazo dealt with an unlawful
prong claim based on statutes prohibitiné certain misrepresentations but it did not discuss the
California Supreme Court’s finding in Kwikser, supra, 51 Cal, 4th 310, that actual reliance is
required for such claims. (See, e.g., Prati v. Whole Foods Market Cal., Inc. (N.D. Cal., Mar, 31,
2014), No. 5:12-CV-05652-EJD, 2014 WL 1324288, at *8 (“plaintiff cannot.. .simply pointf] to
a regulation or code provision that was violated [and] summarily claim[] that the product is
illegal to sell[.}""); Victor v. R.C. Bigelow, Inc. (N.D. Cal., Mar. 14, 2014), No. 13-CV-025676-
WHO, 2014 WL 1028881 at *7 (“to the extent that Medrazo [] hold[s] that a claim under the
“unlawful’ prong grounded in fraud does not require reliance, I disagree with them, as have many|
other courts.”); Leonhart v. Nature's Path Foods, Inc. (N.D. Cal., Mar, 31, 2014), No. 5:13-CV-
0492-EJD, 2014 WL 1338161, at *8 (Medrazo inapposite; “actual reliance must be pled in order
to satisfy the requirements of the UCL.”); Kane v. Chobani, Inc. (N.D. Cal. 2014) 973 F.Supp.2d
1120, 1131 (substantively same),

Finally, Business and Professions Code Section 17203 does not mandate restitutionary or

court may make such orders or judgments as may be necessary to prevent the use or employment
of any practice that constitutes unfair competition or to restore money or property. Thatisa
broad grant of equitable power. (See Cortez v. Purolator Air Filtration Products Co. (2000) 23
Cal.4" 163). Asnoted above, the Court does not find that restitution is an appropriate equitable
remedy in the instant case as the class members benefited from the low delivery fees negotiated

by Fidelity and as demonstrated by the Villanueva transaction, the fees were disclosed and

"B DX 772 atp. 5.
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included the charge for delivery service. Moreover, Fidelity has known since at least 1999 that
‘this was the CDI’s position;''® yet, for 14 years, Fidelity elected to not comply. “It is the duty of

the courts to beware of efforts to defeat injunctive relief by protestations of repentance and

approved in the estimated closing statement, which was part of the escrow instructions.
Moreover, the Court finds that it was Fidelity’s parent company, FNF, who benefited from
negotiating the contracts with the overnight delivery couriers, Ordering restitution in this
scenario would likely put Plaintiffs in a better position than they expected to receive. For these
reasons, the Court finds that restitution is not an appropriate equitable remedy under the facts of

the present case.

b, Injunctive Relief
Although Plaintiffs are not entitled to restitution, the Court finds it appropriate to enjoin

Fidelity from charging for the service of delivery unless its rate filing includes the charge or a
statement that the rate will be the amount charged by the third party vendor for delivery fees,
Although Fidelity’s most recent rate filings include a charge for delivery fees,'! the UCL
authorizes injunctive relief against “[a]ny person who...has engaged. ..in unfair competition... .”
(Bus. & Prof, Code, § 17203, emphasis added.) “[A] trial court may issue an injunction where a
person has committed a past unlawful practice, [Citation.]” (Brockey v. Moore (2003) 107 |
Cal App.4ih 86, 103, original italics.) \

Several factors make injunctive relief appropriate in this case. First, the Court finds that
Fidelity’s recent inclusion of a charge for delivery service was a tactical decision made in
anticipation of an approaching trial instead of genuine reform. The Court does not find credible
the testimony of Mr, Partington that Fidelity included the charge because it became aware,
through the deposition testimony of the CDI’s PMQ (Mr. Buggage), that the CDI’s position is
that the charges must be included in the rate filing in order to be charged.'® That deposition
occurred on November 30, 2011, almost two years before the rate filing in August 2013 that

" DX, 565, p. 5.
115 partington Dep. 96:18-97:17.
16 yx 247,
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| Medical Soc. (1952) 343 U.8. 326, 333; see E.E.0.C. v. Goodyear Aerospace (9th Cir, 1987)
1813 F.2d 1539, 1544 [a defendant “that takes curative actions only after it has been sued fails to

reform, especially when abandonment seems timed to anticipate suit.” (U.S. v. Oregon State

provide sufficient assurances that it will not repeat the violation to justify denying an
injunction™].)

Second, without an injunction, there is nothing preventing Fidelity from filing a revised
rate filing that does not include a charge for delivery service, (See Dept. of Agriculture v. Tide
Oil (1969) 269 Cal.App.2d 145, 150 [“a permanent injunction may be issued where a guilty party]
retains the means of continuing his transgressions, even though he testifies that he no longer
intends to do so”]; California Service Station v. Union Oil (1991) 232 Cal.App.3d 44, 57
[affirming injunction where defendant stated at trial that it did not intend to violate the law and
that it will pursue a lawful policy in the future].) Here, Fidelity has filed charges for delivery
fees in the past (1999) and then withdrawn them,''” and FNF affirmatively deleted them from the;
rate filings of companies it later acquired. "8 The rate manuals of Lawyers Title, United Capital
Title, and Chicago Title from before and after their acquisitions by FNF'" demonstrate that each |
of those companies had filed charges for delivery service prior to being purchased by FNF.

The deposition testimony of the CDI’s PMQ, Mr. Buggage does not appear to be
sufficient to restrain Fidelity from returning to past practices. Fidelity has made it clear that it
does not feel bound by the CDI’s statements or instructions absent an APA-compliant
regulation.'zo Ms. Tyler, Fidelity’s National Escrow Administrator, testified that, “If our
regulator required us to file a rate for delivery services I would argue that it’s not a service that
our company provide:s.”lZI Fidelity’s defiance, however, is silent: “Q. Have you ever argued

that to your regulator? A, No, [ have not.”'* The position of Fidelity and its “family of title

"7 px 84; PX 130 at p.5.

L8 py 130 at pp, 7-8 (“[t]he policy and practice has for all such acquisitions [by the FNF family]
not to include such a rate ...”); Tr. 1582:12-28.

l19px 4,5,6,7, 15, 48, 129.

120 T¢ 04715 PM (Fidelity’s Opening) 79:7-80:21, 94:7-9.

L2 Ty, 1586:17-26.

122 7y, 1586:27-28; see Tr. (Buggage) 956:25-957:3-23.
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and escrow companies” continues to be that “the California Insurance Code does not requite the
filing of rates for third party delivery services ..”'2 Fidelity still insists that: “we would never

file a rate for a service we do not perform.”'?*

Judgment shall be entered accordingly.

L9

Dated: \‘ ‘\QK“& i-—-.-!——- ka—-\r’\-ﬁ'“‘

Honorable Peter H, Kirwan
Judge of the Superior Court

123 pX 130 at p. 5; see PMQ (Barber) Dep. 99:16-20 (FNTC’s “policy is ... that third-party fees
do not need to be filed”),
124 Ty, (Tyler) 1633:3-5.
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MAY 12 2014

Sherrl R. Carter, Executive Offioar/Clark
By Ronna Stonebraker, Deputy
SUPERIOR COURT QF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

PATRICK KIRK, Case No: BC 372797

Plaintiff, ‘Statement of Decision

vSs.
FIRST AMERICAN TITLE CO., et al,,
' Defendants.

Department, F46

This case is a class action under the Unfair Competition Law (UCL). Plaintiff, on

behalf of a class, challenged the filed rates charged for relatively small services performed |

| by Defendant First American Title Company (FATCO) in connection with over 600,000

transactions involving the purchase, sale, or refinance of properties in California between
2003 and 2007.

Most of Plaintiffs theories challenging the rates ave blocked by a statutory
immunity from UCL claims related to ratemaking activity. The Court finds, however, that

FATCO™ failure to follow its rates justifies an award of restitution.

AA01683
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The case proceeded to trial in this department on December 5, 2013. Oral
proceedings were completed on January 16, 2014. After final argument, the matter was
submitted on February 3, 2014.1
L_INTRODUCTION AND PROCEDURAL HISTORY.

A brief summary of the procedural history is necessaxy to understand the persisting
portions of the case.

Plaintiff Patrick Kirk filed the instant class action on June 15, 2007. Inthe
operative Second Amended Complaint (SAQ), filed November 19, 2008, Plaintiff Kirk, on
behalf of himself and others, whom he alleged were similarly situated, sued First
American Title Insurance Company, First American Title Company, an('i First American
Corporation.

Mr. Kirk’s alleged damages arise from a residential real estate transaction that
occurred on February 25, 2004. In that transaction, Mr. Kirk sold his house to Jefferey
Sjobring who filed an carlier class action against the same defendants. Acting at the
request of Mr. Sjobring and his lawyer, Steven Bernheim, Mr. Kirk provided a statement
to assist in that class litigation. Thereafter, Mr. Sjobring informed Mr. Kirk that “First
American had defrauded Mr. Sjobring.” Mr. Kirk then retained Mr. Bernheim’s law firm
to bring this case individually, and as a class action, based on alleged overcharges to him
in connection with the February 25, 2004, real estate transaction.

At the time of trial, the only remaining defendant was First American Title
Company, which the parties colloquially veferred to as “FATCO.” FATCO is the wholly

owned subsidiary of First American Title Insurance Company, a title insurance company,

" \When resting its case, FATCO reserved its right to present further documents that it
sought from the Department of Insurance at trinl. The Court’s ruling on this trial
Il subpoena. which ordered the production of additional documents. was staved by the

= gecond District Court of Appeal. The stay was later lifted. and the court permitted

FATCO 1o introduce documents produced pursuant to the subpoena. as well as other
documents made relevant by their production, Plaintilf was also permitted tu introduce
Hdocument = included in thos e production by the Departmoent of Insuranee, ax woell as an
explanatory declaration by Steven Bernheim.

-
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Title Insurance Company, the parent insurer, will be referred to as FATIC.2

1 Because it is owned by FATIC, FATCO is a “controlled escrow company,” as defined
in California Insurance Code section 12340.6, subdivision (a), and therefore, regulated,
along with its parent insurance company, by the title insurance provisions of the
California Insurance Code, the California Department of Insurance (DOD), and the
Commissioner of Insurance (the “Insurance Commissioner”).

The Second Amended Complaint alleged individual and class claims for Breach of
{ Contract, Breach of the Implied Covenant of Good Faith and Fair Dealing, Negligence,
‘Fraud and Deceit, Unjust Enrichment/Restitution, violation of the Unfair Competition
‘Law (Business & Professions Code section 17200, et seq.), Negligent Misrepresentation,
violation of the Consumer Legal Remedies Act (CLRA) (Civil Code section 1750, et seq.),
and Constructive Fraud.

After demurrers, motions for summary judgment and summary adjudication, and
voluntary dismissals, only Plaintiffs Sixth Cause of Action, violation of the Unfair
Competition Law, remained for trial. The fraud claim, which apparently motivated Mr.
Kirk to retain a lawyer and bring a case, had been dismissed as the result of a motion for
summary adjudication. Mr. Kirk did not appear at trial.3

The Unfair Competition Law under which Mr. Kirk sues provides as follows:

As used in this chapter, unfair competition shall mean and include any
unlawful, unfair or fraudulent business dct or practice and -unfair,
‘deceptive, untrue or misleading advertisin and any act prohibited b
Chapter 1 (commencing with Section 17500 of Part 3 of Division 7 of the
Busmess and Professions Code.

(Bus. & Prof. Code § 17200.)

TRATIC was dismizsed from the case by summary adjudication because there was no evidene- that the
charges at i=sue here were imposed by FATIC, Nevertheless, it s FATI s vates which ave at issue here.
S oxcorpt= of Mr Kuk's deposition admitted at trinl indieate he had no enntact with FATCO during the
Lean<eton soud o teton thit Be head been avercharaed, apart from whirt he wios told by his counsel three
vears alter the transncton veeurred.

which had previously been a defendant but has now been fully dismissed. First American

AA01685
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The allegations of the Sixth Cause of Action are vague generalizations about
conduct alleged to be “unlawful, unfair and fraudulent,” as well as “deceptive, untrue or
misleading.” Plaintiffs counsel made no attempt to prove many of these allegations at
trial. At trial, Plaintiff's counsel conceded they sought only to prove that FATCO’s conductT
was “unlawful” within the meaning of this statute. To succeed under this “prong” of the
statute, a plaintiff must “borrow” a law from another statute and prove that the defendant
violated it. (See Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134,
1143.)

To understand Plaintiffs allegations regarding an unlawful business practice, some
background regarding the role of FATCO in typical residential real estate transactions is
necessary. In addition to facilitating the title search and arranging for the title insurance
policy issued through its parent, FATCO also operates as an escrow company, contracting
divectly with buyers and sellers to close their transactions. But throughout California,
and particularly in Southern California, there are many well-established local escrow
companies that are independent from title companies, and customers often prefer to use
these independent escrows.? Residential customers will typically contract with these
independent escrow companies for escrow services relating to the closing of their purchase
and sale, or refinance transactions, These companies provide the personal service
customers want, but they do not typically have the financial wherewithal to make lenders
comfortable with the risk of a loss related to the millions of dollars that they would be
transferring and holding as part of a normal slate of residential transactions. As a result,
lenders will deposit their funds with the escrow arm of the title company, which will act as
a clearinghouse in the transaction. The title company will pay off prior liens, and then
transfer the funds to the escrow at closing. For this service, the title company’s escrow
arm, FATCO in this case. charges a sub-escrow fee, as well as fees for wire. messenger,

oveinight delivory. or other services that are provided. In many of these transactions,

PR et e eapeciad iy predommant in the saunties of Bporial, Los Angeles Biverside. San
Bernashno, and Sio Piego,

1
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FATIC may issue a title policy. The independent escrow company imposes the charges

resulting from FATCO or FATCO’s services on the parties to the escrow.

| Nearly all of these charges are borne by the individual persons who are buying,

selling, or refinancing in the transaction. Often, the ultimate customer, like Mr. Kirk, has

no contact with the title company in connection with the sub-escrow arrangement.
Because of its status as a controlled escrow company, FATCOQ's escrow rates have

been filed with the DOI by FATIC, its parent. It is unclear when FATIC or other title

|| insurers began including a rate for the sub-escrow service in their rate filings, In 1999,

the Insurance Commissioner asked FATIC to file a rate for even smaller services, such as

——

wire transfer, messenger, and overnight delivery. FATIC and many other title insurers
complied.

It is FATIC's filed rates for sub-escrow service, wire transfer service, messenger
service, and overnight delivery service that are at issue in this case.

At trial, Plaintiff sought to prove mainly that FATIC's filed rate for sub-escrow
services, “a minimum charge of $60 per order,” was ambiguous. Allegations that this rate
was ambiguous are contained within paragraphs 38-42 of the SAC. Plaintiff also sought
to prove that FATIC's filed rates for overnight mail sexvice, special messenger service, and
wire transfer service were ambiguous. This theory, apparently conceived by Plaintiff's
counsel only after the litigation was filed, could not be found in the SAC. Nevertheless,
FATCO did not object, based on the pleadings, to this theory being explored at trial.

The evidence at trial could potentially come within the allegations of paragraph 106
| of the SAC, which claims that First American and other defendants weré “overcharging
plaintiff for title insurance and services, and violating the above referenced statutes .. .."

Plaintiff contends that ambiguities in the filed rates must be construed in the
ultimate consumetr’s favor, according to rules of construction devised by Plaintiff's counsel.
These rules are derived from rules of construction in cases involving public utilities and
common carriers. Plaintiff further contends that the DOI would have applied these rules

of con<truction. and therefore, the Court should do =0 in this UCL action. It is My, Kirk's
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contention that any amount in excess of what would be charged under these rules of
construction is an illegal overcharge in violation of the rates.
As the law establishing the illegality, Plaintiff relied upon the rates themselves,

which both sides concede to have the force of a law, as the law allegedly violated.

Plaintiffs claim is that the rules of interpretation constitute a common law in effect and

are violated by any charge in excess of his construction of the rates.

_ Plaintiffs trial brief further illuminates that Plaintiff's counsel also seeks to derive

the alleged illegality from Section 12414.27 of the Insurance Code, which states:

Commencing 120 days following January 1, 1974, no title insurer,
underwritten title company or controlled escrow company shall charge for
any title poliey or service In connection with the business of title insurance,
except in accordance with rate filings which have become effective pursuant
to Article 5.5 (commencing with Section 12401) of this chapter or as
otherwise authorized by such article; provided, however, whore a rate ison
file with the commissioner and in effect immediately prior to such date, such
vate shall continue in effect until a new rate filing is thereafter made and
becomes effective in the manner provided in Article 5.5 (commencing with
Section 12401) of this chapter. ‘

(Ins. Code § 12414.27.) In this regard, Plaintiff sought to prove at trial that by

disregarding the possibility of a construction of the rates that could reduce the amount

charged, FATCO viclated Insurance Code section 12414.27's requirement that all charges

be made in accordance with the rates.
With respect to the Sixth Cause of Action, the Court, by order of November 30,

2012, certified two classes and two subclasses:

Sub-escrow Fee Class® All persons who were charged more than $60
b})" ATCO as a subescrow fee in California prior to October 8, 2007:
this includes a subclass of:

Subelass 10 All persons who were charged more than $60 by
FATCO as a subescrow fee in Califormga prior to October 8,}
2007 and who were not issued a FATIC owners poliev inthe
same transaction:

o=

Disbursement Fee Filed Rate Class: All porsions who were charged
more than FATCO's filed rate for a wire transfer, overnight or
messenger fee in a California real estate transaction: this includes
a subclags oft -

Subclass 2: All ‘porsnns who were charged by FATCO more
than FATCO s fi

filed riate for nowire ansfer, overnight op
messenger fee ina California real estate transaction. and

[
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who were not issued a FATIC owners policy in the same
transaction.

(See Nov. 30, 2012 Class Cert. Order, p. 4.) Subclass 1 will be referred to as the “Sub-
escrow Subclass.” Subclass 2 will be referred to as the “Disbursement Fee Subclass.”

Notice has been given to most of the 640,806 persons who have been identified as
potential class and sub-class members through records contained in Iirst American’s
FAST System database.

“FAST” is short for First American Software Technology. The FAST system is a
proprietary system that First American companies use nationwide to generate HUD-l
Settlement statements, title commitments, and title policies issued in connection with
direct escrow transactions. FAST was not designed for the sub-escrow transactions
peculiar to California. Nevertheless, FAST is used by First American companies to open
and process such transactions, and was the principal source of data regarding the sub-
escrow transactions in this case.

Only the claims of the subclasses went to trial on December 5, 2013. This resulted
from the outcome of a motion filed by FATCO not long before trial, to stay the case
pending arbitration. Apparently, the FATIC owner’s policy, which was issued to many
class members, contains an arbitration clause that may be broad enough to include the
claims in this action. FATCO moved to stay the action based upon these arbitration
clauses. Although the Court denied this motion, FATCO has appealed. As a result of this
appeal, “the case is stayed as to 272,037 class members who are parties to arbitration
agreements with First American Title Insurance Company.”® The Court decided that the
claims of the subclasses could nevertheless proceed to trial, and assigned the matter to
this department. Based on a mathematical calculation derived from the parties’
stipulation of fact, the Court calculates that the claims of 368,769 subclass members went
to trial.

The Sixth Cause of Action requests that the Cowrt order FATCO "to disgorge the
prolit=” it has obtained. As the Supreme Court of California has held. "dizgorgement of

Stpadaton Re Aathentioty of Hecord s Biled Deecmber 19,2013,
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| Plaintiff's expert, the amount of the alleged overcharges, together with prejudgment

‘evidence the declarations of the Defendant's personnel and experts, which were reviewed

money obtained through an unfair business practice is an available remedy in a
representative action only to the extent that it constitutes restitution.” (Korea Supply Co.

v. Lockhoed Martin Corp. (2003) 29 Cal.4th 1134, 1145.) According to the calculations of

interest, is in excess of $34 million, when all the charges to all of the class members are
combined. Plaintiff sought the full amount at this trial, even though the claims of 272,037
class members did not go to trial. The Court has determined to decide only the claims that
went to trial, the claims of the subclasses.

The SAC also seeks an injunction “to correct the wrongful business practices alleged
in this complaint.” On September 6, 2007, more than a year before this Second Amended
Complaint was filed, FATIC filed an amendment to its Schedule of Fees. (Plaintiff's Exh.
8) Plaintiff acknowledges that this amendment eliminated the claimed ambiguities on
which the Sixth Cause of Action is now based. As a result, Plaintiff did not seek an
injunction at trial. This amended schedule of fees also defines the class. It went into
effect on October 8, 2007, which is the end of the class period.

At trial, the parties presented nearly all of the evidence that had been presented in

connection with the motion for summary judgment. For example, Plaintiff offered into

by the Court at summary judgment. The Court considered additional evidence as well.
All told, the Court heard or read the testimony of 33 witnesses and considered 300
exhibits. While, the questions to be resolved by the trial are in many ways similar to those]
Lefore the Court at summary judgment, the purposes of the Court’s inquiry at trial are
fundamentally different. At summary judgment, the Cowrt's principal aim is to identify
{he existence of possible issues of fact. At trial, the Court must decide those issues. At
irial. the Court must assess the credibility of testimony, even if offered through the same
declarations or depositions. Finally, the Court must determine the weight to be given to

the evidence: and. resolve the issues.
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As framed by Plaintiff, this case directly concerns the interpretation of FATIC's
Rates for Sub-escrow service and for various supplementary services, including wire,
messenger, and overnight delivery.

In 1973, the Legislature passed, and Governor Reagan signed, legislation adding
section 12401 et seq. to the Insurance Code for the purpose of regulating the rates of title
insurance. A legislative analysis provided by the Department of Insurance dated August
27, 1973, rveflects a legislative intent to put title insurers on the same regulatory footing as

property and casualty insurers were at that time:

Present law exempts title insurance from the rate regulation
provisions of the Insurance Code. It requires only that the rates which are
used b%‘ title insurers be filed with the Insurance Commissioner.

his bill makes title insurance subject to the same rate regulation
provisions applicable to property and casualty insurers with the exception
that title insurers rates are to be filed with the Insurance Commissioner,
whereas property and casualty rates generally are not required to be filed.

(Plaintiff's Request for Judicial Notice dated Jan. 31, 2014, at p. 174 of 229.)

A. The Sub-escrow Rate.

Although the provisions of the Insurance Code regulating title insurance rates were
enacted in 1973, the earliest FATIC sub-escrow rate shown at trial was effective ten years
later on May 5, 1983. In such early filings, FATIC defined the rate as a “minimum charge
of $40 per order” for what was then called “Limited Escrow Service.” (Exh. 1001, at p. 63.)
FATIC filed rates for sub-escrow service with similar “minimum” wording on numerous
occasions thereafter, until 2007.

At first, there was no language in the rate to indicate how the minimum charge
might be excecded. A version of the rate listing January 17, 1994, as its cffective date is
the fivst the Court found that stated the fee “may be adjusted upward or downward
pursuant to the provisions of seetion A-16 of this schedule,” (Exh. 1101.)

Ar the time of My, Kirk's transaction in 200:4 the rate provided as [ollows:

Jet LIMITED ESCROW SERVICE (SUB LSCROW)
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In connection with an order for title insurance the Company may provide
limited escrow service in support of a primary escrow agent for a minimum
charge of $60 per order. ‘

Seryices available under this sub-section are limited to

a. The receipt of funds and written instructions from the escrow holder and
from any lender whose loan will be insured.

b. The disbursement of such funds for the elimination of any matters
affecting title, but only to the extent authorized under such instructions.
This limited escrow service does not include obtaining payoff demand
statements or the disbursement of funds to parties other than the escrow
holder for any purpose except elimination of matters affecting title to the
land to be insured. ‘
The fee charged pursuant to this sub-section may be at}']ustea' upward or
downward pursuant to the provisions of section A-16 of this schedule,

(Exh. 1004, italics added.)

Mr. James Dufficy, FATIC's regulatory counsel between 1998 and 2005, testified
that this formulation of the sub-escrow fee was included in at least eight filings with the
Department of Insurance during his tenure. According to Mr. Dufficy, the DOI expressed
concern regarding the factors being used to vary the sub-escrow charge “pursuant to the
provisions of section A-16 of this schedule.” In response to this concern, FATIC clarified
these factors by revising the language of A-16 in a manner specifically requested by the

Department of Insurance. At the time of Mr. Kirk's transaction, A-16 thus stated:

A-16 _FEES NOT SCHEDULED :
Where title, escrow and/or any other services are requested in circumstances
for which no charge has been specifically contemplated in this schedule, a

charge should be made whichis consistent with the general pricing
procedures set forth herein. Special consideration may be given to various
classifications of services or divisions thereof, based upon factors including
but not limited (v, size of the particular transaction or transactions involved,
expenses, risk, volume, geographical considerations, single point of entry,
centralized sexvice, xeguxrg;technoiagy‘, competitive environment, and any
other reasonable considerations.
(See Exh. 1004.) Some of this language appears to have been derived from Insurance Code
section 12401.3, thus substantiating Mr. Dufficy’s testimony that it was requested by the
Department of Insurance.
On April 22. 1998. Ed Lin, an Associate Insurance Rate Analyst, wrote a letter to
First American indicating this change to the language of A-16 had been approved, This
letter, like others sent by the Department at the time, stated. “This approval shall

continue 1o have full force and effeet until such time as a subsequent change for the

)
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referenced lines or programs may be approved or ordered by the Insurance
Commissioner.” (Exh. 1230.)
B. The Rate for Escrow Related Services.

Plaintiff also challenges the rate for Escrow Related Services. The evidence

indicated that rates for such minor services were not submitted by FATIC or othex ca1-1'iers,

prior to 1999, when the DOI specifically requested them. Prior to that time, it appears
that both the DOI and the insurers treated such fees as miscellaneous fees, not subject to
rate regulation. However, on August 31, 1999, Ed Lin, as Associate Insurance Rate
Analyst at the DOI, wrote to FATIC, stating “Since messenger, wire transfer and express
mail services are not considered miscellaneous per the definition provided in Section

12340.7, these rates need to be filed.” (Exh. 1107.) Although not all insurers filed such

rates at that time, FATIC did. (Exh. 1112.) The rates, as initially submitted in 1999,

‘were unchanged at the time of Mr. Kirk’s transaction, The rates were as follows:

J-32 ESCROW RELATED SERVICES

Overnight mail service $15.00
Special messenger service $25.00
ire transfor service $15.00.

(Exh. 1112.) Following the policy of the Department at that time, these rates were
approved by letter on October 25, 1999. (Exh. 1114))

C. DOI “Approval” or “Acceptance” of the Rates.

Colloquially, title insurance is referred to as a “file and use” line of business. The
statutory language, while enabling the DOT’s regulation of the rates, does not provide for
roview and pre-approval of the rates by the Department before they go into effect. The
statutes require the filing of the rates, and then permit the rates to be used after being
posted for 30 days.

The parties have submitted legislative history of the 1973 statutes indicating that
pro-approval had been included in the original dralt of the legislation. but was later

vemoved. Bach side attributes some significance to the change. The Court can infer from
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it only that the Legislature intended that rates be regulated, but did not require as part of
the statute that the rates be approved before going into effect.t

Nevertheless, the evidence at trial showed that in the early 1990’s, the Rate
Regulation Bureau of the DOI began affirmatively reviewing rate filings for statutory
compliance prior to their effective date. The title insurance companies were required to
submit substantiating information along with the proposed rates. If the rate analyst had
an issue with the submitted information, the analyst would return it and request more
information, or a revision of the vate. Over the years, some representatives of FATIC have
disputed the DOT’s legal authority to engage in such pre-approval. In practice, however,
First American, and the industry at large, cooperated in this review, and did not use title
insurance rates without an approval or acceptance from the DOL The rate regulation
review performed by the DOI prior to the effective date encompassed statutory compliance
of the rates for ambiguity and as to whether they were excessive, inadequate, or
discriminatory. (See Ins. Code § 12401.) If the reviewers in the DOI's Rate Regulation
Bureau had an issue with the language of any rate filing, they were to record that issue in
the DOI's Integrated Database, or IDB. As a matter of common practice, any issue with
the rate filings was resolved prior to acceptance or approval of the filings.”

The Rate Regulation Bureau modeled its review after the pre-approval process used

for automobile insurance rates implemented after Proposition 103. The review of title

insurance rates did not usually involvé mathematical analysis because computation of the '

yate was usually not at issue under the title insurance statutes.

The DO did intend that insurers would rely upon its approval in their use of the

rates going forward. In this regard, DOI issued letters of approval for the rates, both to

document the DOI's action and to give the insurance company proof that the [ile had been

“Wth the possagenf Proposition 103 in 1985, aulomative insurance rites heenme the subject of a statatory
pre-approvil provesd, The parties are in agreement that the ehangesapplicable autemubile msiranee
S indeed the entive seres of ghanges in the Insirnee Code braught abowt by Projissition: 103, had vo
cffeet on the by governing invelving title insuranec,

T U et et b resolveds the Dimg - usuadle widdirawn o rejectid Woe der o aeeept Time wath
wresobeal geues . ixubie 12612
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reviewed. Although Mr. Barker testified that the use of the word “approval” for this

process was an “inadvertent” practice, the weight of the more credible evidence was that

the word came from an intentional decision by the DOI to use the same language that it
used in approving automobile insurance rates. Later, in approximately the mid-2000’s,8
the title of the letter was changed to a letter of “acceptance,” rather than “approval.”
Nevertheless, the DOI continues to review title insurance rates for statutory compliance
prior to the rates becoming effective, even today.

Pursuant to this process, the language in FATIC's J-24 rate calling for a “minimum”
fee for sub-escrow service was approved or accepted each time it was submitted. Neither
the IDB, nor any correspondence between First American and the DOI, indicates an
objection to any of the filings of these rates. The disbursement fees were likewise
approved or accepted.

In order to show that the Department had not objected to any of its filings of the
rates at issue here, Defendant FATCO subpoenaed the IDB in discovery. On December
30, 2011, Darrell Woo, the Custodian of Records of the DOI, confirmed that the IDB may
contain recordings of the filed rates that are at issue in this litigation. He went on to
state, “However, because they are resolved, none could be considered ambiguous, unlawful
or problematic.” (Exh. 1032.) Later, as an alternative to production of the IDB, Mr. Woo
signed a statement stating that “[tthe DOI's rate analysts review all title insurers’ rate
filings for acceptability in terms of statutory compliance. If anything is found to be non-
compliant, ambiguous, unfair, illegal and/or deceptive at the time of review, such issues
and the resolution of such issues should be recorded in the IDB.” (Exh. 1037 A.) Both the
DOI and Plaintiffs counsel have asserted that this language was drafted by Defendant’s
counsel ind unfairly pressed upon Mr. Woo, who is a licensed and experienced attorney,
for signature. The evidence at trial showed that the concept behind the language was
sugoostod in the December 30, 2011 email from Mr. Woo, and that the final language was

[2Ral

reviewed and approved by Ken Allen of the DOIL with whom Mre, Woo consulted as the

SONGyw eas save an exast date for this chanee
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subject matter expert of the DOI, before it was signed by Mr. Woo. This was further
confirmed by the documents produced after the initial conclusion of oral proceedings,
which showed that the language of Mr. Woo’s declaration had been reviewed extensively
with knowledgeable personnel who believed it accurately reflected the DOT's processes,
and its historical treatment of FATIC's rates.

The evidence at trial also showed that the DOI cooperated with Plaintiff's counsel to
suppress this historical information about its review, and approval or acceptance of
FATIC's rates, and to minimize any notion that the DOT’s actions in approving and
accepting title insurance rates could be relied upon by the insurer filing the rates.

After Mr. Woc;’s statement was filed in the litigation, Plaintiff's counsel Steven
Bernheim complained directly to the Insurance Commissioner. Immediately thereafier,
various representatives of the Insurance Commissioner began to lobby FATCO's attorneys‘
for the withdrawal of the statement on the grounds that Mr. Woo, who normally has
authorization to perform his function as the DOT’s custodian of records, was not
authorized to make the statement.

FATCO eventually agreed to withdraw Mr. Woo's statement in connection with the
summary judgment motion, but when discovery showed the statements had been approved
by knowledgeable DOI personnel, it was again offered at trial and received in evidence.
The weight of the evidence at trial confirmed that the statement in the Woo declaration

regarding the DOT’s review of title insurance filings was true.

Ll This was not the end of Mr. Bernheim’s efforts to discourage testimony from DOI

representatives when he viewed 1t as unfavorable to his case, nor the end of the DOI's
Z‘coopcrution in these efforts. When Dwayne Buggage; a rate analyst who had previously
agreed with FATIC's interpretation of one of its rates, was dosignated as the person most
:knuwludgoahle to testify at a deposition. Mr. Bernheim staged a scene at the deposition,
thereby preventing it from going forward. As part of this scone. Mr. Bernheim made a
~how of phoning the Inswrance Commissioner directly 1o complain of the designation of

My Bugeaee, When the doposition resumed ana lnter date. My, Bugaiee had been
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replaced as the designated witness by a witness who Mr. Bernheim viewed as more
favorable to his case.

Current employees of the DO1 could not help but be aware of the history of Mr.
Bernheim’s contacts with the Insurance Commissioner, and were therefore aware that any
testimony unfavorable to Mr. Bernheim’s case would be reported promptly and directly to
their ultimate boss, the Insurance Commissioner, who would respond in a manner
designed to assist Mr. Bernheim. Mr. Barker, no longer an employee of the DOI, also
appeared to be influenced by his contact with Mr. Berheim. The changes in Mr. Barker’s
testimony between his first deposition and his testimony at trial showed that the more
exposure he had to Mr. Bernheim, the more his testimony matched Mr. Bernheim’s theory
of the case.

In view of this history and the demeanor of these witnesses, the Court reluctantly
concluded that much of the testimony of present and former DOI representatives
attempting to minimize the history of the DOI's review, acceptance, or approval of the
rates at issue was not credible. Likewise, the testimony of these representatives that the
DOI would have interpreted the rates in conformity to the theories of Plaintiff's lawyers
was likewise not credible, especially in view of the written record showing
contemporaneous approval or acceptance of the rates by the DOL. Through Richard Baum
and Douglas Barker, Plaintiff presented evidence that the DOI had a policy to interpret

any ambiguity in any rate in favor of a consumer and against the insurance company.

There was no evidence that this policy was ever formulated in a regulation or other official}

policy statement of the DOT.

The Court also looked with some skepticism on the testimony of Milo Pearson, who
ostablished the Rate Regulation Division of the DOIL because his consulting rate with
defonse counsel seemed unduly high. Nevertheless, his testimony regarding the historical

treatment of the rates filed by title insurers was confirmed hy contemporaneous
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documents, and the very existence of the IDB.% On the stand, Mr. Pearson appeared to be
carcfully qualifying his statements to be sure he not overstating his recollection. The
DOT's historical treatment of the rates was also confirmed by Sherwood Girion, formerly
Chief of the Rate Regulation Branch of the DOI, who did not charge a consulting fee.
Although he presently works for another title insurance company (which presumably
would not appreciate the filing of a litigation like this one), his testimony appeared, to the

Court, to be credible and unbiased.

D. DOT’s 2006 Market Conduct Examination and FATIC’s Settlement with the DOL.

In late 2006, a considerable time after Mr. Kirk's transaction, the DOI took action
that FATIC interpreted as a demand to state its rates more clearly, and to follow them
mote closely.

On December 29, 2008, Jerome Tu, a Senior Insurance Rate Analyst for the
Department of Insurance, finalized a Market Conduct Examination of FATIC. The
Market Conduct Evaluation covered many subjects, but it included an allegation that
FATIC “[clharged a $125 sub-escrow fee even though the minimum filed sub-escrow fee
was $60.” (Exh. 12, at p. 21.) The document was dated “as of Qctober 26, 2004,” but the
consensus of the testimony was that it was delivered in late 2006.

It appears that FATIC knew of this Market Conduct Examination at least a short
time before it was finalized, because on December 27, 2006, the Chairman of FATIC
signed a stipulation between FATIC and the DOI in which FATIC agreed “to submit. ..
responses” to the Market Conduct Evaluation.!? (Exh. 44.) The stipulation recites that
this commitment (and the other promises contained in the stipulation) “resolves fully . ..
all matters arising out of the Comprehensive Market Conduct Examination dated ‘as of
October 26, 2004, (/d) As part of the stipulation, FATIC agreed to pay $50,500 in costs
and fees, and a penalty of $9,949,500 to the DOL. The company’s vesponse to the
allogation regarding its sub-escrow fee 1x sel forth in the Market Conduct Examination as

i .

& o . v . . . s . 5 . 3

%A1 Jenst somee of the TDB wars producetd e eiad after the Cauvt iszued i ovder in aidd uf s previous
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conveyed to the Insurance Commissioner a few days later. The response did not admit or
dispute the allegation regarding the sub-escrow rate. Rather it stated that “FATIC is in
Fthe process of creating an amended rate schedule that is clear and can be consistently
applied, with the end of the second quarter of 2007 as the target date for completion.”
(Exh. 12, at p. 24.) The stipulation provides that it “does not constitute an admission of
liability or wrongdoing by FIRST AMERICAN.” (Exh. 44, at § 17.)

i On Scptember 6, 2007, FATIC submitted an amendment to its schedule of fees,
which it represented as a “total rewrite” of its rate schedule. (Exh. 8, at p. 1) FATIC
stated that it hoped the amendments would “eliminate ambiguity and . .. minimize the
potential for inconsistent interpretation in determining the rate applicable for a particular
transaction.” (Jbid.)

As of September 6, 2007, the rate for sub-escrow services was “adjusted upward to
$125 and the word ‘minimum’ [was] removed from the rate description, eliminating
discretionary fluctuations in the pricing.” (Id at p. 3.) Section A-16, which had guided the

| fluctuations in the sub-escrow rate, was removed from the rate schedule.

Likewise, as of September 6, 2007, the schedule of escrow related fees was greatly
expanded and provided as follows:

D-10 ESCRO W_RELATED SERVICES ,

The following fees apply each time the Escrow Related Service is Fprovide,d,

except as provided in Sections D-1, D-2, D-3, D4, D5, E-1, E-2, F2and G-3

Coordination for signings outside of originating escrow office $150

Document preparvation fee 50.

Electyonic document download fee 50

Fee per check to (fay credit card or other debt not secured by the real ~ §10

property involved in the escrow

t Checks returned due to insufficient funds fee $15

Interest bearing account set-up fee $50

Loan tic-in/assumption fee $150

Overnight mail service fee S15

Release of obligation fee $45

Special messenger service fee 825

Tax withholding processing fee 8475

Trustee recunveyancee foe $45

Wire transfer service foe $15
(el atp. 260 AL the time FATIC amended this rate for escrow related services, its
previous formulation of the rate had not been =ubjeet to any claim of ambiguity by the

-
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DOI, by any consumer or insurer, or even by Mr. Kirk, who had already filed his complaint
in this matter. Mr. Dufficy of FATIC testified that the word “each” was not inserted to

clear up any existing ambiguity, but to distinguish and clarify the individual rate for a

| service from the bundled rates for the services that now appeared in other portions of the
amended schedule.

Sherwood Girion, who was Mr. Tu's supervisor at the time of the report, stated that.v
a response to a Market Conduct Examination was negotiated. FATIC had an obvious
motivation to please the Insurance Commissioner regardless of its real position on the
interpretation of the rates. Mr. Girion related that the DOI had no policy or regulation at
 that time prohibiting minimum sub-escrow rates, and indeed this is borne out by the fact
that the DOI has continued to accept “minimum” sub-escrow raies filed by other carriers
after the date of its stipulation with FATIC and up until today.

The Court’s order of October 30, 2013, on the Motion for Summary Judgment
reflects that the question of Plaintiff Kirk's standing to bring this class action is a matter
of fact to be resolved at trial.

At summary judgment, the Court observed certain facts that were undisputed.
Plaintiff Kirk sold his house to Jeffrey Sjobring on February 25, 2004. The parties used
Prestige Escrow, Inc., an independent escrow company (IEQ), for escrow services in
| connection with the sale. FATCO provided sub-escrow services in connection with the
‘closing. FATCO processed two wire transfers {one from the lender and another to
Prestige), for which FATCO charged $25. FATCO also charged $100 for sub-escrow
service, $15 for an overnight delivery to pay off Kirk's mortgage, and $20 for a messenger
delivery.

At summary judgment. the Court observed a “vehement” dispute about whether
FATCO charged Kirk or whether it charged Prestige for the sub-eserow and other services
it performed in L;(>1111<'cl ion with the transaction. In this regavd, FATCO is handeuffed by

- own admissions in discovery, FATCO admitted ina request for admission during
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‘assigning the charges to the proper party.

discovery that FATCO “charged Patrick Kirk for overnight delivery fees.” Likewise,
FATCO stated in its initial response to Kirk's Special Interrogatory 34 that “Defendant
charged Plaintiff a rate consistent with the filed rate and consistent with the market rate
for sub-escrow fees.” When FATCO supplemented its response to Kirk's Special
Intervogatory 34, it stated that “Plaintiff incurred a sub-escrow fee because he chose to use
Prestige Escrow . . . to handle escrow,” but further stated that “[t]he charges in Plaintiff's
transaction werc imposed by Defendant” FATCO. Clifford Morgan, FATIC's senior vice
president of underwriting, made various admissions at his deposition that Mr. Kirk had
been charged the sub-escrow services.

On the other hand, there was no evidence at trial or summary judgment that Mr.
Kirk had any direct dealings with FATCO. Mr. Kirk himself did not recall any dealings
with FATCO. The escrow file and FATCO’s records indicate that the charges for the sub-
escrow services and the related disbursements are recorded in the FAST system. When
FATCO is acting as the escrow agent in a transaction, it records the charges: allocates
them either to the buyer, seller, or refinancing party; and ultimately informs the parties Qq
the charges. In an ordinary escrow transaction, FATCO will be in a direct contractual

relationship with these parties, and the FAST system will prepare a HUD-1 form

In the case of a sub-escrow, the same fields are being used, but because FATCO
does not have direct dealings with the parties, it does not know upon whom the charges
will ultimately be imposed. FATCO witnesses testified that the charges are assigned
randomly to either the buyer or seller to fit in the fields of the FAST database used in
direct escrow transactions.

In a sub-escrow transaction, FATCO will invoice the escrow company handling the
(ransaction. FATCO will also advise the escrow company of the charges through a Payoff
Proof Sheet. FATCO will obtain payment through the final disbursement of funds or will
pay itzelf divectly by deducting its charges from the funds deposited by the lender in the

Lemeietion. Both the Pavofl Proof Sheet and the Invoiee listing charaes are addre<sod 16

i
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the escrow company. Ultimately, it is the escrow company that assigns the charges to the
proper party by means of a HUD-1 form, and obtains the parties’ agreement to the |
charges. The charges may be assigned to the buyer, the seller, the refinancing party, or a
third party whe has agreed to pay the charges.

When looking at the transaction from the point of view of contractual law, it
appears that the charges were made by FATCO to Prestige Escrow. As a practical matter,
however, the charges made by FATCO were ultimately paid by Mr. Kirk and Mr. Sjobring,
the buyer and seller in the escrow. Observers not concerned with privity of contract,
including some employed by FATCO and FATIC, concluded that FATCO “charged” these
ultimate consumers. Some of these statements may just reflect the ethos of a successful
company broadly defining its customers, and seeking to serve persons involved in a
transaction even though they may lack privity of contract or other direct legal
relationship. In any event, the admissions made in discovery were made with the advice
of counsel, and must stand at this late date in the litigation. Thus, the Court finds that
My, Kirk was charged for the services of FATCO for which the HUD-1 says he paid.

In fact, standing to assert a UCL cause of action does not require privity of contract,
or that the charges be imposed directly by the Defendant upon the Plaintiff. All that is
yequired is that the Plaintiff suffered injury in fact and lost money as the result of the
alleged unlawful business practice. (Medrazo v. Honda of N. Hollywood (2012) 205
Cal.App.4th 1, 12) Thus, what is really of concern here is whether Mr. Kirk ultimately
bore the cost of a potentially illegal overcharge.

The cvidence at trial showed that Mr. Kirk was charged $100 for sub-escrow
sorvices. The evidence is that he paid this amount. If Plaintiff's theory of interpretation
of the sub-escrow rate is correct. Plaintiff paid $40 too much. The evidence at trial showed
that My, Kirk paid $25'! for a wire transfer fee from funds deposited by the lender. If the
theory of Plaintiffs counsel 1= correct. he paid $10 too much. Thus, Mr. Rirk was directly

e T8 e feet sttt Bavk o ciuised an kb 550 Feow e tenn=ters Theso ghinrue s weans

apporvntly mrposed by Prestige Bactow,
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and sufficiently affected by the claimed unlawful practices to have standing under the

UCL.

B P L Y PREVENTAD Y THE IMMUNITY SET FORTH IN CALIFORNIA
INSURANCE CODE SECTION 12414.26.

As the Court gained a greater understanding of the issues presented at trial, it

became clear that in order to find in favor of Plaintiff's principal theory, the Court
necessarily must construe the two rates filed by the title insurer that is FATCO’s parent
company. In closing argument, Plaintiff showed the Court a PowerPoint slide in large
point type stating, “This Court is asked to interpret FATCO’s filed rates.” To do as
Plaintiff asks, the Court would need to assess the language of the rates under the law,

| determine the position the Department of Insurance should have reached in interpreting
the rates, and rewrite the allegedly offending rates accordingly.

Plaintiff also asks the Court to apply the rates as construed by the Plaintiff to the
transactions of the named plaintiff, and to the extent possible, to the transactions
involving the class. Again this would require the Court to regulate the “use” of the rate, a
function the legislature intended for the Insurance Commissioner.

A. The Immunity in General.

The Insurance Code provisions at issue here show that the legislature did not create
a private right of action for individuals to bring a challenge to title insurance rates. The

legislature also sought to prohibit such a claim in Insurance Code section 12414.26:

Na act done, action taken, or agreement made pursuant to the authority
conferred by Article 5.5 (commencing with Section 12401) or Article 5.7
(commencing with Section 12402) of this chapter shall constitute a violation
of or grounds for prosecution or civil proceedings under any other law of this
state heretofore or hereafier enacted which does not specifically refer to
msurance.

Rather. the legislature determined that a consumer should bring such a challenge
divectly to the Insurance Commissioner. who would hear such a claim, by o hearing
subject to judicial review. (Inz, Code §§ 1241113 10 190

The Court helioves the legislatwre wis referencing goneral antitrust and consumer
protection laws, =uch as the UCL when 1t referred 1o laws that did "not specilieally vefer

21
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to insurance.” In view of the similar immunities for other lines of insurance, which spring

from the McBride-Grunsky Insurance Regulatory Act of 1947, the Court believes

I Insurance Code section 12414.26 was intended to create a wide immunity, including

claims under the UCL. As noted by the Second District Court of Appeal with respect to an
analogous provision:

The McBride—Grunsky Act did more than immunize insurers from
antitrust laws. It enacted the entivety of chapter 9 of part 2 of division 1 of
the Insurance Code, governing “Rates and Rating and Other Oxganizations,”
It enacted provisions permitting rating organizations (Ins.Code, 907 fmr. §§
1854—1;354,.4); i)ermitting insurers to act in-concert (Ins.Code, finr. § 1853);
indicating the limited circumstancesin which rates would be considered
excessive oy inadequate {Ins.Code, fmr. § 1852); and similar provisions.

The McBride<Grunsky Act also enacted Insurance Code section 1858,
which provided (and still pravides) an administrative remedy before the
commissioner for an insured aggrieved by an insurer’s rates or rating system.
Insurance Code sections 1860.1 and 1860.2 rendered that administrative
remedy the exclusiveremedy for violations of the McBride—Grunsky Act.
(Ravlin v. Zalta ((1984)] 154 Cal.App.3d [953,] 972, 201 Cal Rptr, 379.) Thus,
while the initial motivation behind Insurance Code section 1860.1 may have
been exemption from antitrust laws in particular, it was yecognized that the
language of the exemption was, in fact, broader. Deputy Attorney General
| Harold Haas wrote Governor Warren, prior to its enactment, exp aining, “The
exemption is a very broad one. . .. If other business regulations such as the
Fair Trade Act are applicable to insurance, the exemption applies to them
also.” (Deputy Attorney General Harold Haas, Interdepartmental
Communication to Governor Earl Warren, June 11, 1947, p. 3.

(MacKay v. Superior Court (2010) 188 Cal.App.4th 1427, 1444-1445, footnote omitted.)!?
Thus, the legislature intended to exempt insurers from laws of general application with
respect to the regulatory functions placed under the jurisdiction of the Insurance
Commissioner.

The real question in determining the scope of this immunity then, is to determine
what the legislature meant when it referred to acts “done, action taken, or agreement
made pursuant to the authority conferved by Article 5.5 (commencing with Section

124017

210 fnal closimg argument, Planiff contended that the immumty of Insurvieiee Code seetion 12 114,26

1 should apply only e concerted action. citing Nrare Compen=ation Ins, Faoad v Supesiar Coure 120011 21

Cal th 930, Srade Campuensarion Tns, Fard imterprened the simarly worded immunity under [nswsnee
Code setion 11738, hot did =0 in the context of the statement of purpose and termz of the werkers’
Sl o st slatutesswheh e hifferent fom the <tirtutes at e heees Heveg the plon
mennne of the stattite dictaties o iarger scope of immunity.
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I While there are similar statutes in the Insurance Code, they refer to different scopes of

activity to define the immunity. An examination of the clear language of the title
insurance statutes indicates the legislature intended a broad immunity related to the
filing, making, and use of rates by title insurers and their controlled companies. The
evidence at trial also showed that the legislature set up an adequate procedure as an
alternative for UCL liability. The limited case authority on the immunity confirms this
intent.

B. The Clear Language of the Statute.

Statutory construction begins with an examination of the plain meaning of the

statute:

The fundamental objective of statutory construction is to ascertain the

Logislature's intent and to give effect to the purpose of the statute. (Code

Civ. Proc., § 18569.) If the Ianguage of the siatute is unambiguous, the plain

moeaning governs, (Uay v. City of Fontana (2001) 25 Cal.4th 268, 272 (105

Cal Rptr.2d 457, 19 P.3d 1196 ) (

(Korea Supply Co. v. Lockheed Martin Corp. (2008) 29 Cal.4th 1134, 1146.) The words of
the statute will be given their plain, commonsense meaning in an attempt to effectuate the
purpose of the legislature. (/n re Marquez (2003) 30 Cal.4th 14, 19-20.)

As set forth above, the scope of the immunity contained in Insurance Code section
12414.26 is defined by the scope of activity undertaken and regulated in Article 5.5 of the
Insurance Code. A review of Article 5.5 shows it encompasses not just the act of filing the
rate, but also the activities at issue in this case, the making and use of the rate.!3

The 1973 legislation at issue here was intended “to promote the public welfare by

regulating rates for the business of title insurance as hetrein provided to the end that they '

+» |{shall not be excessive, inadequate or unfairly discriminatory.” (Ins. Code § 12401.) Title

insurers. underwritten title companies, and controlled escrow companies (such as FATCO)
are required to file then rates and copics of the title policies "to which such rates apply.”

(Ins. Code § 12101.1)

© A e 3,1, ot Advony (hannizations, dovs nol appear to bie it 1e=tie 10 This uitst
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There is also a sentence contained in Insurance Code section 12401.1, which is the
source {or Plaintiffs claims of “ambiguity” and non-compliance in this case:

fivery schedule of rates filed by a title insurer shall set forth the entire
charge to the public for each type of title policy included within such schedule
and shall include without separate statement thereof that portion of the
charge, if any, which is based upon work performed by an underwnitten title
company; there shall be no separate filing by an underwritten title company
for-such work. '

| (Ibid) By its terms, this statute requires that the “entire charge” be stated only for “each

type of title policy,” and does not appear to apply to every type of charge that could
possibly be made by a title insurer or a controlled escrow company. From this language, it
is apparent the legislature was mainly concerned with a statement of the total price of the

title insurance policy, and not with ancillary services, such as those at 1ssue here. Indeed,

{this language illuminates why the legislature saw a need for the insurance commissioner

to regulate controlled escrow companies ox underwritten title companies at all: to avoid
confusing consumers or regulators by the splitting of the charge for the title insurance
policy between related companies.!

Article 5.5, does not just involve the filing of a rate. It also explicitly governs
additional activities, including the “making and use of rates.” Thus, Insurance Code
seclion 12401.3 sets forth detailed standards that shall apply “to the making and use of
rates . . ..” These standards (that rates shall not be “excessive,” “inadequate,” or “unfairly
discriminatory”), along with the “total charge” standard in Insurance Code section 12401,
are the very standards by which the Plaintiff and his witnesses ask the Court to consirue

the rates at 1ssue here,

- Indeed. it can be questioned whether the legislature intended that the rates ai issue in this case,
which invelve mingr support sCervives. were nirended to be regulated at all. With the exception of the
cabreserow rale, which could arvguably be considered an eserow rate, the rates at izsue ave the type of
mir-cellaneous charges that the lewisintwe mtended would he exciuded frony regulnton, (See fas

Crode § 12540.70 The Tegislature lefotup te the Insuranee Commissioner L enuet regulations
1 B Uhees msoelanein- chiwes - The Tesarmnes Commisstoner hits msteiad sought weoregulan
T
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Other parts of Article 5.5 also refer to the “use” of the rates by the title insurer.

(See Ins. Code § 12401.7 [entitled “Use of rates; filing; effective date; increase”]; see also

Ins. Code § 12401.71 [governing the use of a new rate].) It is difficult to envision any more
common “use” for a rate than to apply it to make a charge to a customer. Even so, Article

5.5 explicitly intends to regulate charging rates, as it does in setting forth an authority for

|| charges in excess of filed rates. (Ins. Code § 12401.8)

Though the legislature intended title insurance to be regulated by the Insurance
Commissioner, and not through UCL cases such as this one, the legislature did not leave
consumers without remedy. In Article 6.5, the legislature set forth a procedure to be
followed by “[alny person aggrieved by any rate charged, rating plan or rating system
followed or adépted by a title insurer, underwritten title company, or controlled escrow

company.” (Ins. Code § 12414.13, italics added.) The process begins by a request for

| veview of “the manner in which the rate, plan, system, or rule has been applied with

respect to insurance or services afforded . . ..” (Jbid) Ultimately, the Insurance
Commission is to review the grievance undef “the requirements and standards of Article
5.5." (Ins. Code § 12414.14) The Insurance Commissioner’s decision is to be reviewed by
the courts under Insurance Code section 12414.19. Apart from any complaints of
consumers or competitors that might be brought to the Commissioner through this
process, the Commissioner has an ongoing duty to audit in order “to ascertain whether
such person or entity and every rate and rating system used in the business of title
insurance complies with the requirements and standards.” (Ins. Code § 12414.21.)
Plaintiff's witness, Douglas Barker, testified that the Commissioneyr could order a
premium refund, and did so where appropriate. (12/13/2013 RT at 11:16-21.)

Plaintiff s counsel has attempted to escape the immunity provisions by asserting
that they are claiming a vielation of Insurance Code section 12414.27. which they say s
outside the scope of Article 4.5, Tt s true that this section oceuvs outside of Article 5.5.
Nevertheless. it is alzo plain from a review of the entive 1973 enactment that this

~upplementary provizion was not meant to erode the scope of timmunity from UCL
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lawsuits set forth in the previous section of the statute. Section 12414.27 occurs in
Article 6.9, which is meant to govern “[t]he administration and enforcement of Article
5.5" (Ins. Code § 12414.29.) It merely yepeats, move specifically, the general terms of
Insurance Code section 12401.7, which does occur in Article 5.5 and states:

No title insurer, underwritten title company or coutrolled escrow company
shall use any rate in the business of title insurance prior toits effective date
nor prior to the filing with respect to such rate having been publicly displayed
and made readily available to the public for a period of no less than 30 gays
in each office of the title insurer, underwritten title company, or controlled
escrow company in the county to which such rate applies, and no rate
increase shall apply to title policies or services which have been contracted

for prior to such effective date.
(Ins. Code § 12401.7.) A comparison of the two statutes shows that activities within

the scope of section 12414.27 are also within the scope of the broader language of
section 12401.7. All the legislature appears to have intended by section 12414.27
was additional specificity to assist in the administration of Article 5.5 by providing
a transition rule to cover the effective date of the statute on January 1, 1974.

C. Decisional Law.

The Court’s holding regarding the scope of immunity is also supported by its
veading of the decisional law construing Insurance Code section 12414.26, as well as
similar Insurance Code provisions.

Plaintiff velies upon Quelimane Co, v. Stewart Title Guaranty Co. (1998) 19 Cal.4th

926. In that case, the Supreme Court of California did not apply the immunity stated in

| Tnsurance Code section 12414.26 to halt, at the pleading stage, a complaint alleging a

conspiracy to deny title insurance on titles derived from tax deeds. Clearly that case did

! , . . . .
not involve a dirvect attack on the making and use of a rate. Rather, it was premised on

conduet outside the scope of the ratemaking statutes. The Court noted that the immunity |

did proteet “activities related to rate serting” from UCL liability.!3

o e e e, . B

Woo e e i the Tnsnranee Cosde deas ot desplivs tie LV enrept e ot e - Ui conpian
et e pelied to rate settng, Quelianme Coo v, Seewart Fiedee Crearanor Co P13 18 Cal i 26, 54,
o6
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The case law regarding the other immunities in the Insurance Code shows that
{hose immunities extend to the making and use of vates. For example, in Walker v.
Allstate Indemnity Co. (2000), which sought disgorgement of auto insurance premiums,
the Court noted that “[wlhatever else the amended McBride Act does, it definitely confers
authority upon the commissioner to approve rates. Moreover an insurer’s actions of
collecting premiums consistent with an approved rate is certainly done pursuant to the
authority conferred on the commissioner by the amended McBride Act.” (77 Cal.App.4th
750, 756-757.) Likewise, in Karlin v. Zalta (1984) 154 Cal.App.3d 953, 979, a case
involving malpractice insurance, the Court observed, “We are of the view, therefore, that a
ratemaking or a rate using activity which implicates an insured together with an insurer
is governed by the provisions of the McBride Act.”

Both sides have argued that the Second District’s decision 1n MacKay v. Superior
Court (2010) 188 Cal. App.4th 1427 supports their case. In the Court’s view, MacKay is
not directly on point, because the immunity provision governing title insurance 1s broader
“than the immunity provision contained in the automobile liability provisions of the code
being considered in that case. Moreover, the title insurance immunity was not narrowed
under Proposition 103 in the way that the automobile immunity was narrowed.

In MacKay, the Court was construing Insurance Code section 1860.1, an analogous
immunity provision applicable to automobile and other lines of insurance governed by
Chapter ¢ of the Insurance Code. While this provision states an immunity with words
similar to those in Insurance Code section 12414.26, the immunity is given with reference
to a different set of activities. Moreover, the MacKay court was wrestling with Insurance
Code section 1861.03, a contradictory provision enacted as part of Proposition 103, which
seemed to repeal the immunity without actually doing so. In an attempt to give meaning
to both provisions, the Court gave a narrowed construction to Insurance Code section
1861.01. Fven so. the Court found that “Insurance Code section 1860.1 exempts from

other California laws acts done and actions taken pursuant to the ratemaking authority

o
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conferred by the ratemaking chapter, including the charging of a preapproved rate.” (188
Cal.App.4th at p. 1443, italics in original.)
Plaintiff distinguishes MacKay by stating that the rates in this case were not pre-

approved by the Insurance Commissioner in the same way as automobile insurance rates. '

The first problem with this argument is a factual one. Here, within the context of its
regulatory power, the DOI accepted FATIC's rate filings as statutorily compliant for an
oxtended period of time. The process is functionally the same as what the court in
MacKay recognized as a safe harbor. The Court is persuaded that the [nsurance
Commissioner intended that FATIC could rely upon this approval, at least until it
received the Market Conduct Examination in December 2006. While the processes and
the documentation followed by the DOI are different here in light of the different statutory
schemes governing the two lines of insurance, in each case the DOI was exercising its
statutory duty to regulate the rates under the statutes as drafted.

Beginning in December 2006, the DOI appears to have taken a different regulatory
track, requiring a remake of the rates. Rather than argue, FATIC complied. The DOI,
and even the Plaintiff's attorneys, recognize the new filing as statutorily compliant under
the DOT's new viewpoints. Nevertheless, Plaintiff seeks to retroactively to collect a large
award of restitution based on the DOI's apparent change of position in 2006. The DOI,
which collected a very substantial penalty related to this and other FATCO conduct under
dispute, did not see such a penalty, or a refund of any kind to consumers, as being
nocessary as a result of the remaking of the rates in 2006.

To this Court, it does not follow that the immunity set forth in Insurance Code
section 12414.26 would be limited to the charging of a pre-approved rate. Rather, in the
context of title inswrance. it covers all activities regarding the making and use of a rate as

<ol forth in Division 2. Part 6. Chapter 1. Article 3.5 of the Insurance Code. To read

Macary as Plaintiff reads it to disallow any UCL immunity where there is no statutorily |

authorized pre-approval of the rate, would mean there can be no immunity at all rolated to

the makine mul uae of o titde m=surance rate. Thi= construction of the statute would

g
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completely invalidate the immunity of Insurance Code section 12414.26, which was
originally intended to provide a broad immunity from UCL claims for rate filing, rate
making, and rate using activities.

There is no indication that the voters intended to alter the scope of the title
insurance immunity as the result of Proposition 103, or to affect the title insurance -
business in any way whatsoever. Insurance Code section 1861.03, with which the MacKay
courl struggled, was placed by the voters in Division 1, Part 2, Chapter 9 of the Insurance
iCndo, entitled “Rates and Rating and Other Organizations.” At the opening of this
chapter, section 1851 provides that “Itlhe provisions of this chapter shall apply to all
insurance on risks or on operations in this state, except: . . . (d) Title insurance.” The
rating provisions governing title insurance appear in an entirely separate part of the
Code, Division 2, Part 6, Chapter 1.

Thus, the decisional law interpreting the Insurance Code confirms the conclusion
reached by examining the language of the statute: There is a broad immunity for title
insurance rate filing, rate making, and rate using activities. |

D. The Evidence at Trial Shows the Claim Is Principally Directed at Activity Withhﬁf
the Scope of Division 2, Part 6, Chapter 1, Article 5.5 of the Insurance Code:

As Plaintiff has cast this case, it 1s principally about ratemaking, including both the
construction and interpretation of rates, and the application of the rates as interpreted by
‘Plaintiff. Even the cases cited by Plaintiff's counsel as the standard for the Court’s
decision demonstrate how this case is equivalent to ratemaking cases. In Transmix Corp.
v, Southern Pacific Co. (1960) 187 Cal.App.2d 257, the parties sought construction of a
rate rule governing intrastate shipping. Both sides in that case called experts on “the
theory and practice of rate making.” Then, each of these experts “gave his views of the
tariffs. how he thought the tariffs should be interpreted, what he thought the tariffs meant
and cach gave his reasons for his particular viewpoint.” (Id atp. 262)

Tt wis just such a ratemaking case that Plaintiffs sought to put on here, After
aruuing in the complaint tha “Irlesolution of the issues in thixz lawsuit do not require the
~pucihe, teehnieal experase of the Department of Insuvance” (SAC Y I8 G Plainufl’s

29
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counsel proffered their main witness Richard Baum, a former Deputy Commissioner, as a
“rate expert” who was to give his opinion about the interpretation of the rates. Likewise,
Defendant’s other liability witness, Douglas Barker, a former DOI rate analyst, testified
that the wording of FATIC's rates was “inappropriate” from his standpoint as a rate

analyst for the DOI.1¢

1. Evidence regarding the interpretation of the sub-escrow rate.

Plaintiffs counsel sought to prove that the J-24 Rate, which set a charge of
“minimum $607 for sub-escrow services, was ambiguous, and to interpret it as a flat rate of
$60, instead of as a minimum.

The J-24 rate for sub-escrow services is not ambiguous from the standpoint of the
words themselves. An ordinary person reading the rate would clearly understand that a
minimum of $60 would be charged, and that the actual price could be higher based upon
the various factors set forth in section A-16 of the rating schedule.

From a different point of view, however, the rate is ambiguous. That is, because the

upper limit of the charge is not specified, the final charge to the escrow cannot be

vdetermined to the exact dollar just by reading the rate manual. Several FATCO and

FATIC executives admitted that, when considered in this light, the rate was ambiguous.
Indeed, when the question is phrased in that light, “ambiguity” cannot be gainsaid.
To conclude that the vate is ambiguous in this way, however, requires a specialized

regulatory reading of the rate, and a specialized regulatory meaning of ambiguity. Itis

derived from the point of view articulated by Plaintiff's witnesses, present or former

employees of the DOI, who testified that a rate for sub-escrow and other subsidiary
cervices must comply with the requirement ol Insurance Code section 12401.1, which

requires that “le]very schedule of rates filed by a title insurer shall set forth the entire

charge to the public for each type of title policy .. ..0 Thesc witnesses also testified that
o nne e sotineel severnd e tried treoseer Mr Barker into phrising hes testimeny n term< ol a
i ab beteiee Code section 200820 cnle te b ove Moo Borker el he swas talkime abow the Hing
LU b e r I TR, AN i thit e witn the scope of Disteon 20 Pt 6 Chaptes 1 Arncle 8.3,
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the DOT would construe this filing as ambiguous, and require it to be rewritten as a tlat
rate of $60.17

Thus, to decide this issue in Plaintiff's favor, the Court would need to find that the
language of the J-24 violated the “entire charge” language of Insurance Code section
12401.1, and to credit the testimony of DOI representatives and former employees who
{estified that this is the correct interpretation of Article 5.5.

The Court believes that the DOI's interpretation of Insurance Code section 12401.1
is incorrect, and that the testimony to this effect was not credible, at least in regard to the
DOI's historical position. In the end, however, the Court has concluded this is not a
matter the Court should be deciding in a UCL action. As the Court noted in connection
with the summary judgment motion, “the Court would lack jurisdiction to determine that
the ‘minimum charge’ filed rate violates section 12401.1 under the clear terms of section
l124]4.26.” (Sec the opinion of the Court dated October 30, 2013, p. 12.) Undertaking to
reconcile the rate with the statutory standards set forth in Division 2, Part 6, Chapter 1,
Article 5.5 of the Insurance Code, is not distinguishable from exercising the regulatory
oversight over the formulation of the rate that was intended for the Insurance
|| Commissioner.

Finally, viewed in light of the regulatory history, FATIC's decision to amend the
rates is not a conclusive admission that the rates were ambiguous or statutorily non-
compliant. The changes were made to settle a series of allegations by the Insurance
' .Commissioner,is some unrelated to the rates, and for other reasons.

2. Interpretation of the disbursement “service” rate.

AL enst s L pertains to the wiewpaint of the DOI prioy to Decentber 2006, the Court found this testunony
1o bk credibibty, The DO routinely approved such Ianguage. Even the finding of the Markei Conduct
Evstnnation filed in December 2006 does not seem conaiztent with the DO action= contemporaneousty
and therenfter neceptiny sueh rates from other msurers.

e refereiee 1o his evidenee for prool of FATUQ s Jability hercin is al=o contravy to the puliey of
Fanlares Colo soction 1132, subdivision ta),
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Hprovision iz a perfectly rensonable vonding of the term “service.” The plain languaye of the

Plaintiff's counsel argues that the escrow services rates are ambiguous because they
do not specify whether the charge is to be imposed each time a service is performed, or
that all wire services, for example, will be performed for a single charge.

No consumer or regulator ever complained of an ambiguity in this regard. Itis
apparently an alternative developed in the abstract by Plaintiffs counsel after the filing of
the SAC, and in light of the testimony of several FATIC executives who appeared unable
to refute the alleged ambiguity at their depositions. In support of its contention, Plaintiff's
counsel also submits interrogatory answers wherein FATCO admitted that in 76,342
transactions involving multiple discrete wire transfers, FATCO charged a fee of $15, the
fee for one wire transfer.

Plainiiff has taken heart by the reference to this interpretation as “plausible” by the
Court in its summary adjudication opinion. At trial, Plaintiff argued that the mere fact it
had advanced a plausible interpretation was sufficient for victory because the Insurance
Department would require that any plausible ambiguity be construed in the consumer’s
favor.

Delendant, and the Court in connection with the summary adjudication motion,

belioved that it would be more appropriate to consider the meaning of this provision under

the rules applicable to insurance contracts generally. These rules permit the introduction

of extrinsic evidence to explain the ambiguity before construing it against the insurer.
(Soe Bank of the W. v. Superior Court (1992) 2 Cal.4th 1254, 1265 [“While insurance
contracts have special features, they ave still contracts to which the ordinary rules of
contractual interpretation apply.” (Citations)].)

If considered under the rules of Bank of the West, the Court would have construed
the language of these rates to apply to a single delivery of service for numerous reasons,

Firs(. ax the Court indicated at summary judgment. FATCO's reading of this

(ling el which uses the singular word “service.” implies that the charge was always

intended 1o be b each single servie,

i
S
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Second, Defendant presented evidence that the rate was always meant to charge for
each delivery of the service. A rate analyst, who reviewed such filings during the relevant
time period, stated that he would interpret the rate as applying to each service delivered.

{Buggage 1/14/14 RT at 10:4-15.) There was evidence at trial, some sponsored by

Plaintiff, that FATIC and FATCO tried to educate their personnel in the application of the :

disbursement fees, and that these fees were to be charged for each delivery of the service.
Defendant’s explanation for the failure to charge for multiple deliveries of service was that
in the hubbub of the overwhelming number of transactions during the real estate boom
between 2004 and 2007, not all services were charged.

Third, Defendant also presented evidence surveying the normal charges for such

services in the market place. This evidence tended to show that an ordinary consumer in

the marketplace in which these services were delivered would not expect to pay such a low|

price for multiple deliveries of these services. Rather, the prices were about what an
ordinary person in the marketplace would expect to pay for a single delivery of the service.
Fourth, although Plaintiff's counsel presented evidence of former rate analysts from
the DOI, who viewed the formulation of such rates as ambiguous and who testified that
the DOI would have construed such rates in the manner that Plaintiff's counsel advocates,
such evidence was not credible, at least with respect to the retrospective period for which

the Plaintiff seeks to hold FATCO responsible. There was no evidence that the DOI ever

{00k such a position, and indeed its contemporaneous approval of the rates indicates that

the DOI would not have viewed this language as ambiguous or otherwise not compliant
with the statute during the class period. Even the exhaustive Market Conduct
examination of December 2006 did not criticize multiple charges for multiple services
delivered pursuant to this rate.

While the Court believes the Defendant’s interpretation of the rate to be correct
under rules applicable to Insurance contracts generally, the Court believes that 1o decide
whethey 1o interpret the rates under rules governing public utility rates or under the

normald rule= applicable to msuranee contracts 1= a gquestion the =tatute meant to be
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the Court does find some of FATCO's conduct, as proven at trial, to be outside the scope of

3 e A the o T ol voneids eable additionnd exteinsie cvptenee rewaeding the appleation of
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addressed initially within the regulatory function, and only afterwards to be subject to
judicial roview. Once again, for the Court to retrospectively revise these rates by
yequiring that all services be bundled within a single rate would be to invade the
regulatory process meant for the DOL The statutory scheme scems to prevent it from
being raised in the theoretical way it is raised in this UCL action.
* ok

Plaintiff has argued that he is not changing or altering the rates, but simply
applyving them. This is a distinction without a difference. Plaintiff wishes to apply Als
interpretation of the rates retroactively. To apply Plaintiff's construction of the rates
requires the Court to “make” the rates by interpreting them in view of the statutory
ylanguago contained in Division 2, Part 6, Chapter 1, Article 5.5.

At summary judgment, the Court noted, “It may be that at trial Defendants are able
to persuasively argue that the statutes and the rate are irreconcilablel,] in which case the
Court would lack jurisdiction to grant relief pursuant to Insurance Code section

12414.26.719 For the most part, that is what occurred at trial. As stated below, however,

the immunity, because it appears to be unlawful without reference to the re-making of the

rate advocated by Plaintiff.

Although the re-making of the rate Plaintiff advocates is not appropriate under the

Insurance Code, there was one sense in which the evidence at trial showed that FATCO

© Some elements of the analysis of this Court after trial are inconsistent with the analysis applied at
cummary judgment, (See the opinion of the Court dated October 30, 2013.) Thiz Cowrt has considered
whether it 1= bound by law of the case to the detailed legal rulings on the summury judgment motion. and
has concluded that law of the ease dues nat apply 1o the legal analysis of prior decisions on the trial court
level See 9 Witk Cal, Proc,ath, Appeal § 460, atp. 31758 see also Sumpmers v Citvof Cathedrad Cite
Caui 225 Cal App.ad 1017 The Court has read and consdered the detuled and envefully conssdered
Pl on sumnes pudement, vet respoetfally dizngrees s sth some aspeets of the nmulvss s sinted herern,
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failed to apply the rates—even as FATCO interpreted them. While it is a close question ag
| to whether even this conduct is actionable under the UCL, the Court believes that the
conduct shown at trial is outside the scope of the immunity. To reach this conclusion, the
Court did not need to, nor did it, ciedit the Plaintiff's interpretation of the rates, or rewritel
them in the Plaintiff's favor.

The disorganized approach to the charging of the rates appears within the
allegations of the SAC, which broadly alleges unlawful overcharges for thesc fees. The
theory was explored at trial. The parties agree that the rates themselves have the force of
law and that FATCO was obligated to follow the filed rates. The cvidence showed that
FATCO was inconsistent to the point of being haphazard. While following up on such
activity is within the DOT’s jurisdiction, it is a strain to say that this is an activity within
Division 2, Part 6, Chapter 1, Article 5.5, which envisioned following and charging the
rates, not failing to do so.

The Insurance Code envisions the DOI regulating the rates, and handling any
consumer complaints about “the rate charged . . . ” But what of the situation where the
rate is ignored, or applied so haphazardly that the consumer is not really being charged
the rate at all? In this narrow way, the Court believes there could be liability under the
UCL outside of the Insurance Code’s statutory framework.

In this case, with respect to the sub-escrow rate, the evidence showed that FATCO
did not consistently follow its own interpretation of the rates. This failure to apply the
rates caused loss to the subclasses, and that restitution can be calculated.

As FATIC's and FATCO's higher level exccutives saw it, the sub-escrow rate was a
minimum of $60, and the local county managers were to meet to conduct pricing reviews
adjusting the rate according to the factors in A 16 of the Schedule of Fees.

But the FATCO witnesses at the county level were unable to substantiate that an
orderly and meaningful adjustment pursuant 1o A-16 ever occurred. Witnesses at the field
lovel appeared to have been wninformed regarding the rates. Tellingly, FATCO could not

produce documents showing when the A-16 Adjustments were made. what fietors weye
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considered, or even what the sub-escrow rate was at any particular time in any particular
county. While FATCO argued that such documents would not have been preserved given
the time period, the Court found FATCO’s witnesses unpersuasive on the question of
whether such documents ever existed. Such documents constituted evidence that should
have been within preservation directives applicable to this case when it was filed in 2007,
The court believes the best interpretation of the evidence to be that few such documents
cven existed. A proper application of A-16 factors also probably did not happen.

Even more problematic, the rate actually applied was not consistent across the
applicable counties at any point in time, as shown by exhibits 31 and 32. Although some
counties were more consistent than others, the rates charged for sub-escrow services
varied widely within individual counties. The end result is that the rate did not vary
according to the rational process envisioned in the wording of the rate, or as envisioned at
the higher levels of the company.

J As discussed move fully below, the fact that the FAST data shows a single delivery
of a single service in each transaction makes the calculation of a restitution remedy
lpossible with respect to the sub-escrow class.

There was evidence that the application of the disbursement fees was likewise
irregular, Nevertheless, in many cases, Disbursement Fee Subclass members did not
suffer a loss by this inconsistency, because they were charged less than they should have
been charged as the result of a failure to log all applicable charges. In many cases, the
FAST Data regarding these services is complicated by the inclusion of multiple charges,
including charges for potentially unregulated miscellaneous services, within these
portions of the database.

With one exception. the evidence presented at trial was insufficient for the Cowrt to
conclude that the members of the Disbursement Fee Subclass suffered a loss reguiring
restitution as the result of the failure 1o apply the rate. That exception was stated in
Defendaut’= Supplemental Response o Special Interrogatory No. -1 which states. m

redevant parts
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Though it is not possible to conclusively determine the number
of vesponsive transactions without a file-by*file review, the FAST data
indicates that the following number of transactions may have been
charged a wire transfer fee in excess of $15 for a single transfor:

20083, 3,545,

2004, 4,407.

2005, 9,971.

2006, 8,419.

2007, 6,464.

(Ixh. 144.) While perhaps not conclusive, this evidence is sufficient to establish by a
preponderance of the cvidence that these customers were overcharged by a failure to

follow even FATCO’s interpretation of the rate.

VI. RESTITUTION.

Throughout the litigation, FATCO has maintained that the loss must be proven as
to each class member. Plaintiff has insisted that the FATCO's FAST database has enough

[Vinformation to calculate a class-wide damage award that is accurate to establish damages

by a preponderance of the evidence.
While Defendant’s argument has some support in the federal cases it cites, this
Court cannot square it with the Supreme Court of California’s holding in the tobacco case
class actions:
Accordingly, to hold that the absent class members on whose behalf a,
private UCL action is prosecuted must show on an individualized basis that
they have “lost money or property as a result of the unfair competition” (§
17904) would conflict with the language in section 17203 authorizing

broader relief—the “may have been acquived” language—and implicitly
overrule a fundamental holding in our previous decisions.

(In re Tobacco II Cases (2009) 46 Cal.4th 298, 320, citations omitted.)

While FATCO presented evidence that the FAST database does not accurately
identify the party who ultimately paid the sub-escrow charge, the Court finds that it is
sufficiently accurate to calculate restitution to the sub-escrow subclass.

Where FATCO was acting only as a sub-escrow, it might not have direet knowledge
of the party upon whom a sub-escrow charge should be imposed. Nevertheless,
approximately 60% of these transactions were refinances in which there was only one
party upon whom to impose the charges. 20 As to the remaining transactions, the evidenc

Winl e ot s brsed endy e testinieny, FATCO coulid hnve Siterad fntore precise pundere at trak
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shows that in the vast majority of cases the sub-escrow charge was imposed on one party
or the other in the transaction. (See Slide 224 of Plaintiff's Closing Argument.) Both
parties are identified in the FAST database, and so there is an ability to allow the party
suffering the excess charge to claim it after proper notice to all parties concerned.?!

The Supreme Court of California has noted that the Court has broad equitable
discretion in fashioning an award in a UCL case.

The court's discretion is very broad. Section 17208 does not mandate

vestitutionary . , . velief when an unfair business practice has been shown.

Rather, it provides that the court ® may make such orders or judgments as

may be necessary to prevent the use or employment of any practice which

constitutes unfair competition or as may be necessary to restore money or

propexty.”
(Cortez v. Purolator Air Filtration Prods. Co. (2000) 23 Cal.4th 163, 180--181, italics in
original, citations omitted.) Thus, the Court has "very broad” discretion to choose the
method or amount of restitution to be awarded, or whether it 1s necessary ov appropriate
to order restitution at all.

FATCO has insisted throughout that restitution must be limited to “[t]he difference
hetween what the plaintiff paid and the value of what the plaintiff received.” (/n re Vioxx
Class Cases (2009) 180 Cal.App.4th 116, 131, citation omitted.) While the Court agrees
with Plaintiff that this is not the only way in which restitution could be calculated in this
case. the Courl chooses it as the method by which restitution will be calculated, based on
the equities.

Among other equitable factors, the Court is considering that Defendant ended the
offending practice at approximately the same time that the litigation was filed, and
therefore there was no need to invoke the UCL “to prevent the use or employment by any
person of any practice which constitutes unfair competition. .. ." (See Bus, & Prof. Code §
17203.) PATIC 100k extensive action in 2007 to more elaborately deseribe itz rates in its
Sehedule of Fees, and paid a fine to the regulatory agencey in charge of overseeing its

activities, 1t also undertook steps ta ensure that that the Schedule of Feos wias more

Vot i = e e the chosraes coubd e Loy horne by the dieses cees s 1=0l the eepdonee sinbieoaed

Vioae b e o very antall percentage of the tramsactiens {~sue.
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regularly and properly followed by its subsidiaries such as FATCO. Although it extracted
a sizable monetary penalty in 2007, the Department of Insurance did not at that time view]
it as necessary to require FATIC to pay more money to prevent a continued course of
conduct, and subsequent events show that judgment to be correct.

As reflected in the history of the DOI's approach to these smaller charges,
Defendant was faced with an evolving regulatory approach, and an inconsistent set of
regulatory communications from the DOI. In the face of these communications, FATIC
changed its approach to match the regulatory direction it was receiving in 2006.

Here, the ultimate consumers do not have a statutory interest in receiving services

at below market prices. The evidence showed that the stricter approach called for by the

' Department of Insurance in 2006 resulted in the sub-escrow price being raised to $125 for

all FATCO transactions. While this provided a clearer price, it also had the consequence
of raising the price to a level higher than it would have been in many counties,
presumably to ensure that FATCO recovered its costs in all counties. The DOI found this
more statutorily compliant than an approach that would have allowed title insurers to
meet local competition for these disbursement type services. This history strongly

suggests that carlier compliance with the regulatory direction would have resulted in

fhighcr, not lower, costs to consumers during the relevant time period.

For these and other reasons, many of which are noted herein, the Court deems it
appropriate to limit restitution to the amount paid in excess of the value of the service
delivered.

The testimony regarding the fair market value of the sub-escrow service during the
class period shows that the value of the services was $100. (1/14/2014 Trial Testimony at
59:20-60:2.) Examination of the FAST data (Exhibits 31, 32) shows numerous charges in
oxcess 0f $100. The same testimony established the fair market value of the wire service
delivered at $15. Exhibit 141 extablishes the existence of numerous transactions chavging

inexcess of 810,
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The Court finds that restitution should be awarded to the sub-class members who
paid more than $100 for sub-escrow services, and to those members of the Disbursement

Subclass identified in Exhibit 144,

The Court believes it is appropriate to enter a separate judgment for the subclasses'[

claims, and to allow the rest of the claims in the case to be determined by trial after the
current appeal of the arbitration motion.

Based on the calculations submitted by both parties,?? the Court awards restitution
in the amount of $1,066,039 to the sub-class members who paid more than $100 for sub-
oscrow services within the class period.

Defense expert Bruce Strombom asserts that the members of the Disbursement
Subclass identified in exhibit 144 should exclude transactions where the data from exhibit

39 indicates “0” wire transfers but a wire fee was charged. Defendant’s Supplemental

Response to Special Interrogatory No. 45 admits that 32,806 “transactions may have been :

charged a wire transfer fee in excess of $15 for a single transfer.” (Exh. 144.) Dr.
Strombom’s numbers cannot be reconciled with this response. The Court thus concludes
that Defendant has previously interpreted its own data to admit that 1 wire transfer was
sent in the transactions where exhibit 32 reflects a “0”. Therefore, the Court awards
rostitution in the amount of $406,314 to the members of the Disbursement Subclass who
paid more than $15 for a single wire transfer.

Based on the Court’s analysis, it appears that named plaintiff Patrick Kirk will not
qualify for an award of restitution because he did not pay in excess of $100 for his sub-
cscrow service and did not pay FATCO in excess of $15 for a single wire transfer. The
Court does not believe that this failure to obtain an award of restitution that will benefit

him personally renders him an inappropriate representative of the class at this time.?!

o Beth purtaes” exparts made ahmostidentieal adjustments o the clinss danse ealeulnons based 6 the
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An award of interest appears to be within the Court’s equitable power to provide
redress under the UCL. The Court finds that an award of pre-trial intevest is justified by
the equities in this case. While some of the delay in bringing this matter to trial avose
from the vast array of unsuccessful theories postulated by the Plaintiff, a portion of the
delay can be attributed to the Defendant’s resistance to discovery, such that an award of
interest is equitable. The Court directs that the award will bear simple interest at the
rate of 7% from October 8, 2007. The Court chooses this date because it is consistent with
the equitable considerations that went into choosing the measure of restitution.

The Court intends to retain jurisdiction to make such orders as are necessary to
ensure payment of restitution to class members to the greatest extent possible, and to
determine the case as to the claims that are stayed. Pursuant to Civil Procedure Code
section 384, subdivision (b), the parties shall report the amount of restitution paid to class

members on September 30, 2014,

VIl CONCLUSION.

This is the Court's statement of decision. Ifan objection has been made to the
court’s previous tentative statement of decision, and there has been no corresponding

change in this statement, the objection is overruled.

Dated: May 12, 2014

%%»/Cl/ww\

JOHA 4. KRALIK
Judaeh the Superior Cowrt
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I. INTRODUCTION

Plaintiff, Patrick Kirk, individually and as a class representative, and defendant,
First American Title Company, appeal from a judgment following a bench trial for
violation of the Unfair Competition Law. The parties also appeal the cost order. This
action concerns defendant, an underwritten title company, and the sub-escrow and
disbursement fees charged related to title insurance and real property sale. Defendant’s
filed rate for sub-escrow fees was a minimum $60 with upward increases based on certain
listed factors. Defendant’s filed rate for the disbursement fees was: overnight mail
service for $15; special messenger service for $25; and wire transfer service for $15. The
trial court found defendant had immunity from plaintiff’s ambiguity theory of liability
under Insurance Code section 12414.26. However, the trial court also found defendant
violated Insurance Code section 12414.27 by failing to charge its own filed rates.

In plaintiff’s appeal from the judgment, plaintiff contends the trial court erred by
finding defendant had immunity from plaintiff’s ambiguity theory. Plaintiff contended
defendant’s ambiguous rates should be interpreted in the class’s favor--sub-escrow fees
should be $60 only and the disbursement fees should be per transaction. Plaintiff also
contends the trial court erred by calculating the restitution for the sub-escrow fees as the
difference between the charged fee and the value of the sub-escrow fee. The trial court
ruled the value of a sub-escrow fee was $100 during the class period. Plaintiff contends
the value of the sub-escrow fee was the minimum amount of $60. Plaintiff also contends
the trial court erred by calculating prejudgment interest from the date the class period
closed instead of from the date each overcharge occurred.

In defendant’s appeal from the judgment, defendant asserts that it should have
immunity from any liability under Insurance Code section 12414.26. Defendant contends
the trial court erred by finding liability for failing to charge its own filed rates.
Alternatively, defendant contends the trial court erred in its calculation of the restitution

for the sub-escrow fees. Defendant asserts the value of the sub-escrow fee was $125.
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The trial court awarded costs to plaintiff under the discretionary, rather than the
mandatory, language of Code of Civil Procedure section 1032, subdivision (a)(4). The
trial court apportioned costs for plaintiff at 25 percent of the allowed costs. In plaintiff’s
appeal from the cost order, he asserts the class was not subject to the Code of Civil
Procedure section 1032, subdivision (a)(4) discretionary language. Defendant also
appeals from the cost order. Defendant asserts the trial court abused its discretion by
awarding any costs to plaintiff.

We affirm the judgment and cost order.

II. BACKGROUND

A. Factual Background Prior to Plaintiff’s Complaint

On February 25, 2004, plaintiff sold real property in Los Angeles, California to
Jeffrey Sjobring. Plaintiff and Mr. Sjobring retained an independent escrow company
named Prestige Escrow, Inc., to close the transaction. Defendant provided sub-escrow
services related to the transaction. Defendant invoiced Prestige Escrow for the following
services: $100 for sub-escrow fees; $25 for two wire transfers; $15 for overnight
delivery; and $20 for messenger delivery. Plaintiff paid these charges. Defendant is a
wholly-owned subsidiary of First American Title Insurance Company. Defendant is
classified as an underwritten title company under the Insurance Code. (Ins. Code, §
12340.5; see 12 Witkin, Summary of Cal. Law (10th ed. 2005) Real Property, § 353,

p. 414 [“[A]n underwritten title company only searches and prepares abstracts on which

the insurer writes policies.”].)
B. Defendant’s Filed Rate Schedule

Pertinent to this action, First American Title Insurance Company filed the

following rate schedule with the Department of Insurance (insurance department).

3
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Regarding its sub-escrow fees, defendant’s parent company filed the following in section
J-24: “In connection with an order for title insurance the Company may provide limited
escrow service in support of a primary escrow agent for a minimum charge of $60 per
order....[q]...[f] The fee charged pursuant to this sub-section may be adjusted
upward or downward pursuant to the provisions of section A-16 of this schedule.”
Section A-16 of the fee schedule provides: “Where title, escrow and/or any other
services are requested in circumstances for which no charge has been specifically
contemplated in this schedule, a charge should be made which is consistent with the
general pricing procedures set forth herein. Special consideration may be given to
various classifications of services or divisions thereof, based upon factors including but
not limited to, size of the particular transaction or transactions involved, expenses, risk,
volume, geographical considerations, single point of entry, centralized service, required
technology, competitive environment, and any other reasonable considerations.”
Defendant’s parent company also filed the following rates for escrow related services
(disbursement services) at section J-32: overnight mail service, $15; special messenger
service, $25; and wire transfer service, $15.

On September 6, 2007, First American Title Insurance Company filed another rate
schedule with the insurance department which superseded its previous schedule. First
American Title Insurance Company filed this new schedule in response to a
comprehensive market conduct examination by the insurance department. This new

schedule became effective October 8, 2007.

C. Plaintiff’s Complaint and Certified Class

Plaintiff filed his complaint on June 15, 2007. Plaintiff filed his second amended
complaint on November 17, 2008. Plaintiff asserts claims for: fraud and constructive
fraud; contract breach; breach of the implied covenant of good faith and fair dealing
(implied covenant breach); negligence; negligent misrepresentation; unjust enrichment;

violation of the Consumer Legal Remedies Act; and unfair competition in violation of

4

101



Business and Professions Code section 17200 (Unfair Competition Law). Plaintiff
alleges defendant charged the class members more than the filed rate for the sub-escrow
and disbursement services.

On March 14, 2012, plaintiff moved for class certification. The trial court granted
plaintiff’s motion. The trial court certified classes for four causes of action: fraud and
deceit; unjust enrichment; Unfair Competition Law violation; and the Consumer Legal
Remedies Act violation. Plaintiff would later dismiss the causes of action for violation of
the Consumer Legal Remedies Act, fraud and unjust enrichment. Thus, the class’s sole
remaining cause of action was for violation of the Unfair Competition Law.

The matter proceeded to trial solely on a class claim for violation of the Unfair
Competition Law. There were two certified opt-out classes with a certified subclass for
each. The sub-escrow fee class was composed of customer who were charged more than
$60 for a sub-escrow fee in California prior to October 8, 2007. The sub-escrow fee
subclass did not receive an owner policy in the same transaction. As noted, October 8,
2007,was when the new rate schedule took effect. The disbursement fee class was
composed of people who were charged more than defendant’s filed rate for a wire
transter, overnight or messenger fee in California real estate transactions. The
disbursement fee subclass included all people who were charged but did not receive an
owner policy in the same transaction. The class time period was from June 15, 2003, to

October 7, 2007.

D. Defendant’s Summary Judgment and Adjudication Motion

Defendant moved for summary adjudication for plaintiff’s individual claims of
contract breach, implied covenant breach, negligent misrepresentation and constructive
fraud. Defendant’s motion was granted for these individual claims. The trial court also
granted summary judgment in favor of defendant’s parent entity, First American Title

Insurance Company. However, the trial court denied the summary judgment motion as to
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the Unfair Competition Law cause of action directed at defendant. The trial court found

defendant had not met its burden of persuasion.
E. Procedural History Prior to Trial

Defendant moved to compel arbitration against the class members who had
received an owner policy. Defendant asserted the owner policy contained an arbitration
agreement which applied to the cause of action. The trial court denied defendant’s
motion. Defendant subsequently appealed the denial order. In an unpublished opinion,
we affirmed the denial of defendant’s motion to compel arbitration. (Kirk v. First
American Title Ins. Co. (Apr. 7, 2015, B252238) [nonpub. opn.].)

‘ Defendant’s appeal stayed the case as to some class members. The subclasses
proceeded to trial during the appeal of the arbitration dispute. The trial court calculated
that the claims of 368,769 out of 640,806 class members went to trial. The trial

commenced on December 5, 2013, and completed on January 16, 2014.
F. Parties’ Arguments Following Trial

Both parties filed closing briefs. Plaintiff contended defendant violated the Unfair
Competition Law by engaging in unlawful conduct, namely violating Insurance Code
section 12414.27. Insurance Code section 12414.27 provides in pertinent part,
“Commencing 120 days following January 1, 1974, no title insurer, underwritten title
company or controlled escrow company shall charge for any title policy or service in
connection with the business of title insurance, except in accordance with rate filings
which have become effective pursuant to [Division 2, Part 6, Chapter 1 of the Insurance
Code] Article 5.5 (commencing with Section 12401) of this chapter or as otherwise
authorized by such article....”

Plaintiff argued the “minimum charge” in section J-24 of defendant’s submitted

rate schedule was ambiguous because it was impossible to determine the amount of the

6
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charge for a sub-escrow fee. Plaintiff contended that because there was ambiguity, the
construction should be against the rate filer, defendant. Plaintiff asserted defendant could
only charge $60 for a sub-escrow fee.

Plaintiff asserted the escrow related service fees, the disbursement fees, in section
J-32 were ambiguous because they did not specify whether the charge was per transaction
or per usage. Construing the ambiguity in favor of the consumer, plaintiff asserted that
defendant was required to charge per transaction, not per usage. Plaintiff contended the
restitution should be calculated based on the difference between the rate actually charged
and the filed rate. And plaintiff asserted this calculation should be construed in the
consumers’ favor. Plaintiff also argued the fair market value was not relevant to
calculating restitution.

Defendant asserted its filed rates fell within the safe harbor provisions of
Insurance Code section 12414.26. Insurance Code section 12414.26 provides, “No act
done, action taken, or agreement made pursuant to the authority conferred by Article 5.5
(commencing with Section 12401) . . . of this chapter shall constitute a violation of or
grounds for prosecution or civil proceedings under any other law of this state heretofore
or hereafter enacted which does not specifically refer to insurance.” (See Manufacturers
Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 267 [“[T]he Legislature . . .
included specific provisions exempting specified classes of insurance from other laws.
(E.g., §[]...12414.26 [title insurance].)”].) Defendant argued: the insurance
department engaged in de facto approval of its filed rate schedule; it would be inequitable
to hold it liable for rates that were essentially approved by the insurance department; its
rates were unambiguous; the sub-escrow fee was a fninimum $60 charge which may be
adjusted upward based on section A-16 of the schedule and the disbursement fee applied
on a per use basis.

G. Statement of Decision and Judgment

On May 12, 2014, the trial court issued its final statement of decision. The trial

court found the civil liability immunity under Insurance Code section 12414.26 applied to
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immunize defendant from plaintiff’s ambiguity theory of liability. The trial court
reasoned that article 5.5 of the Insurance Code involved the making and use of rates. In
this regard, the trial court relied on Insurance Code section 12401.3. The trial court
found: defendant’s application of a charged rate fell within the “use” of a rate under
article 5.5 of the Insurance Code; and plaintiff’s ambiguity argument was a challenge to
defendant’s charge of its filed rate. The trial court reasoned, “To apply Plaintiff’s
construction of the rates requires the Court to ‘make’ the rates by interpreting them in
view of the statutory language contained in Division 2, Part 6, Chapter 1, Article 5.5 [of
the Insurance Code).”

However, the trial court found defendant had violated Insurance Code section
12414.27 by applying unfiled charges. The trial court noted plaintiff had alleged
generally in his second amended complaint that defendant had overcharged beyond its
filed rates in violation of Insurance Code section 12414.27. The trial court found
defendant had inconsistently followed its own filed rates to the point of haphazardness.
For example, John Hollenbeck, an executive vice president for First American Title
Insurance Company, testified that the sub-escrow rate was a minimum $60. James J.
Dufficy was defendant’s former regulatory counsel during the relevant class period. Mr.
Dufficy also testified the sub-escrow rate was a minimum $60. Mr. Hollenbeck and Mr.
Dufficy testified the local county managers for defendant could adjust the rate upward by
applying section A-16 of the rate schedule. However, defendant could not substantiate
that any adjustments actually used section A-16. Christopher Clemens, defendant’s
Riverside County manager, testified that the sub-escrow rate for his county had increased
above $60 two or three times. Mr. Clemens testified that he could not remember any
documents indicating the sub-escrow rate was increased using section A-16 factors. The
trial court found the rates charged for sub-escrow services varied widely even within a
county. In 2003, for example, defendant’s Riverside County office charged sub-escrow
fees ranging from $20 to $296.

As for the disbursement fees, the trial court found one situation in which an

overcharge occurred during the class period when applying the per usage rate.

8
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Defendant’s supplemental response to special interrogatory No. 45 states in relevant part:
“Though it is not possible to conclusively determine the number of responsive
transactions without a file-by-file review, the [First American System Technology] data
indicates that the following number of transactions may have been charged a wire transfer
fee in excess of $15 for a single transfer: []] 2003, 3,545. [f] 2004, 4,407. []] 2005,
9,971. [1] 2006, 8,419. []] 2007, 6,464.”

The trial court calculated restitution as follows. For the sub-escrow fees, the trial
court decided the proper restitution for the subclass was the difference between the
amount charged and the fair market value. The trial court cited testimony from Dr. Bruce
Strombom who holds a Ph.D. in economics. He testified for defendant regarding the
value of wire, messenger, overnight and sub-escrow services. Dr. Strombom testified:
“[F]or firms that had an explicit dollar amount for [sub-]escrow fees, the rates ranged
from $100 to $125. ... So for all of those firms, the filed rates are equal to or greater
than the rate that was charged in the [plaintiff] transaction of $100.” He also testified,
“[E]ven using the minimum amount for those firms, my conclusion would not really be
affected because it would still indicate that $100 fee [charged to plaintiff] was
commensurate with the fair market rates.” The trial court decided $100 was the
appropriate fair market value to apply. The trial court similarly found the fair market
value for wire transfer services was $15.

The trial court ordered restitution for sub-escrow subclass members who had paid
more than $100 for sub-escrow services in the amount of $1,066,039, based on numbers
submitted by the parties. The number of prevailing sub-escrow fee subclass members
was 37,626. For the disbursement fee subclass members who paid more than $15 for a
single wire transfer, the trial court ordered restitution in the amount of $406,314. The
number of prevailing disbursement fee subclass members was 32,806. The trial court
determined interest would be calculated from October 8, 2007 citing equitable factors.
The trial court found the remaining subclass members, including plaintiff, were not

entitled to recovery. Judgment was entered on May 12, 2014.
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H. Costs

Plaintiff submitted his cost memorandum, asserting entitlement to recovery of all
costs as the prevailing party. The trial court disagreed. Code of Civil Procedure section
1032, subdivision (a)(4) provides: “‘Prevailing party’ includes the party with a net
monetary recovery, a defendant in whose favor a dismissal is entered, a defendant where
neither plaintiff nor defendant obtains any relief, and a defendant as against those
plaintiffs who do not recover any relief against that defendant. When any party recovers
other than monetary relief and in situations other than as specified, the ‘prevailing party’
shall be as determined by the court, and under those circumstances, the court, in its
discretion, may allow costs or not and, if allowed may apportion costs between the parties
on the same or adverse sides pursuant to rules adopted under Section 1034.”

The trial court ruled none of the four enumerated situations in Code of Civil
Procedure section 1032, subdivision (a)(4) applied. Applying the discretionary portion,
the trial court ruled plaintiff was the prevailing party. But the trial court found plaintiff
was not entirely successful. Relying on equitable considerations, the trial court limited
plaintiff’s awarded costs based on the following analysis. The trial involved 368,789
subclass members. As noted, the trial court found 37,626 sub-escrow fee subclass
members and 32,806 disbursement fee subclass members were entitled to restitution.
Assuming no overlap, 70,432 of the 368,789 subclass members received relief. This
represented 11 percent of total class members and 19 percent of the claims that proceeded
to trial. The trial court, rounding in favor of plaintiff, estimated his level of success at 25
percent. Of the over $1 million in allowable costs sought by plaintiff, the trial court

awarded him $265,501.
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1. DISCUSSION

A. Unfair Competition Law

Business and Professions Code section 17200 provides in pertinent part, “[U]nfair
competition shall mean and include any unlawful, unfair or fraudulent business act or
practice . . . .” (Cel-Tech Communications, Inc. v. Los Angeles Cellular Tt elephone Co.
(1999) 20 Cal.4th 163, 180 (Cel-Tech); Smith v. State Farm Mutual Automobile Ins. Co.
(2001) 93 Cal.App.4th 700, 717.) Our Supreme Court held, “By proscribing ‘any
unlawful’ business practice, ‘section 17200 “borrows” violations of other laws and treats
them as unlawful practices’ that the unfair competition law makes independently
actionable. [Citations.]” (Cel-Tech, supra, 20 Cal.4th at p. 180; Smith v. State Farm
Mutual Automobile Ins. Co., supra, 93 Cal.App.4th at p. 718.) Here, as noted, plaintiff
asserted defendant violated Insurance Code section 12414.27. Injunctive relief and
restitution are authorized remedies. (Bus. & Prof. Code, § 17203; Smith v. State Farm
Mutual Automobile Ins. Co., supra, 93 Cal.App.4th at p. 717.) Plaintiff did not seek
injunctive relief because the alleged unlawful conduct ceased on October 8, 2007. In
evaluating plaintiff’s unfair competition claims, we review questions of law and statutory
interpretation de novo. (People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th
415, 432; Crocker Nat. Bank v. City & County of San Francisco (1989 49 Cal.3d 881,
888; In re Marriage of Schofield (1998) 62 Cal. App.4th 131, 137.) We review the trial
court’s resolution of disputed factual findings for substantial evidence. (Winograd v.
American Broadcasting Co. (1998) 68 Cal. App.4th 624, 632; Bowers v. Bernards (1984)
150 Cal.App.3d 870, 873-874.)

11
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B. Insurance Code Section 12414.26 Applies to Plaintiff’s Ambiguity Theory for the

Disbursement Fees Claim

We first address the applicability of Insurance Code section 12414.26 to plaintiff’s
ambiguity theory for the disbursement fees claim. As noted, Insurance Code section
12414.26 provides civil liability immuﬁity under these circumstances, “No act done,
action taken, or agreement made pursuant to the authority conferred by Article 5.5
(commencing with Section 12401) . . . of this chapter shall constitute a violation of or
grounds for prosecution or civil proceedings under any other law of this state heretofore
or hereafter enacted which does not specifically refer to insurance.” Plaintiff asserts the
trial court erred by finding immunity under Insurance Code section 12414.26 applied to
the disbursement fees claim. (Plaintiff also asserted the trial court erred regarding
Insurance Code section 12414.26 applying to the sub-escrow fees. However, plaintiff
chose not to raise that issue on appeal because of the trial court’s finding that defendant
failed to follow its own rate.) Plaintiff contends he was not challenging the rates being
filed, but rather the interpretation of the rates.

Article 5.5 of the Insurance Code describes rate filing and regulation. (Ins. Code,
§ 12401, et seq.) Several sections of article 5.5 of the Insurance Code describe how a
company like defendant files rates. Insurance Code section 12401 provides in pertinent
part, “The purpose of this article is to promote the public welfare by regulating rates for
the business of title insurance as herein provided to the end that they shall not be
excessive, inadequate or unfairly discriminatory.” Insurance Code section 12401.1
provides: “Every title insurer, underwritten title company, and controlled escrow
company shall file with the commissioner its schedules of rates, all regularly issued forms
of title policies to which such rates apply, and every modification thereof which it
proposes to use in this state. Every schedule of rates filed by a title insurer shall set forth
the entire charge to the public for each type of title policy included within such schedule
and shall include without separate statement thereof that portion of the charge, if any,

which is based upon work performed by an underwritten title company; there shall be no
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separate filing by an underwritten title company for such work. Every filing shall set
forth its effective date, which shall be not earlier than the 30th day following its receipt
by the commissioner, and shall indicate the character and extent of the coverages and
services contemplated.” Insurance Code section 12401.7 provides in pertinent part, “No
title insurer, underwritten title company or controlled escrow company shall use any rate
in the business of title insurance prior to its effective date . . . .” There is no requirement
for prior approval of title insurance rates by the insurance commissioner. (See Ins. Code,
§§ 1861.01, subd. (¢) [“Commencing November 8, 1989, insurance rates . . . must be
approved by the commissioner prior to their use.”], 1851 [“The provisions of this chapter
[regarding rate approval] shall apply to all insurance on risks or on operations in this
state, except: [{]... []] (d) Title insurance.”].)

Plaintiff’s ambiguity theory for the disbursement fees claim is barred by the
Insurance Code section 12414.26 civil immunity. Our Supreme Court has held, “Article
5.5 applies only to rate regulation . . ..” (Quelimane Co. v. Stewart Title Guaranty Co.
(1998) 19 Cal.4th 26, 44; see 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, §
112, p. 418 [“[Insurance Code, Section 12414.26] is expressly limited to title insurance
company activities related to rate setting.”].) The previously cited sections of the
Insurance Code govern how defendant is to file its title insurance rates. Namely,
defendant must merely file its rate schedule with the insurance commissioner 30 days
prior to the charge becoming effective. (Ins. Code, §§ 12401, 12401.1, 12401.7)) 1t is
undisputed defendant properly filed the disbursement rate at issue under article 5.5 of the
Insurance Code with the insurance department.

The gravamen of plaintiff’s ambiguity theory is that defendant’s rates are
improper. Plaintiff asserted the disbursement fees were ambiguous and should be
charged per sub-escrow transaction. Plaintiff is seeking to apply his interpretation of the
rate as the correct one. That interpretation of the rates under plaintiff’s ambiguity theory
would be a challenge to the rate as filed by defendant. Insurance Code section 12414.26
immunizes defendant from civil liability on this ground. We note that customers facing

an ambiguous rate are not without a remedy. Insurance Code sections 12414.13 and
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12414.14 provide that customers under these circumstances can file a complaint with the
insurance commissioner. The insurance commissioner’s ruling is ultimately subject to

judicial review. (Ibid., § 12414.19.)
C. Defendant’s Violation of Insurance Code section 12414.27

As noted, Insurance Code section 12414.27 provides in pertinent part, “[N]o title
insurer, underwritten title company or controlled escrow company shall charge for any
title policy or service in connection with the business of title insurance, except in
accordance with rate filings which have become effective pursuant to Article 5.5
(commencing with Section 12401) of this chapter or as otherwise authorized by such
article . ...” To evaluate whether defendant violated Insurance Code section 12414.27,
we first determine what the rate filing was during the class period. As asserted by
defendant, the sub-escrow fee was a minimum $60 with increases determined by
applying the factors in section A-16 of the rate schedule. The disbursement fees as
asserted by defendant were: $15 per overnight mail use; $25 per special messenger use;
and $15 per wire transfer use. The trial court used defendant’s interpretation when it
construed the filed rate’s language. Because this is the application of law to undisputed
evidence, we conduct our own independent review. Based on our own independent
review, we find the trial court’s construction of the filed rate was not error. (Civ. Code, §
3542 [“Interpretation must be reasonable.”]; see Universal Pictures Corp. v. Superior Ct.
(1935) 9 Cal.App.2d 490, 493-494.)

The trial court found defendant violated Insurance Code section 12414.27 by
failing to properly apply its own rates. Whether defendant failed to properly apply its
own rates involves resolution of a disputed fact. Substantial evidence supports the trial
court’s finding. Defendant could not identify any documents which indicated the sub-
escrow rate was increased using section A-16 of the rate schedule. Evidence was also
presented indicating sub-escrow fees varied in the same county in the same year. This

supports the trial court’s conclusion that sub-escrow rate increases were done in a
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haphazard manner such that the section A-16 factors were not actually applied. As for
the disbursement service for wire transfer fees, defendant’s response to a special
interrogatory indicated 32,806 subclass members were charged more than $15 for one
wire transfer.

Defendant contends that under the Insurance Code section 12414.26 civil
immunity plaintiff is entirely barred from pursuing his unfair competition claim.
Defendant argues the insurance department has exclusive authority to regulate “unfairly
discriminatory” rates. Defendant contends the trial court’s finding that it had
inconsistently applied its rate was the equivalent of applying its rate in an “unfairly
discriminatory” manner.

We disagree that these principles apply in this aspect of our case. It is undisputed
the insurance department has exclusive authority to regulate rates that are “unfairly
discriminatory.” (Ins. Code, §§ 12401, 12414.13, 12414.29.) However, the trial court
did not find defendant’s rate was “unfairly discriminatory.” Rather, the trial court ruled
defendant applied its rate so inconsistently as to not be applying the filed rate at all. As
noted, substantial evidence supported the trial court’s finding. There is a difference
between denying a challenge as to what the filed rate is and examining whether the
amount charged was in accordance with the filed rate. The Insurance Code section
12414.26 limited immunity would apply when there is a challenge to defendant’s filed
rate. However, defendant is not permitted to charge more than its filed rate under
Insurance Code section 12414.27. Additionally, Insurance Code section 12414.27 is
beyond the scope of Insurance Code section 12414.26. Thus, defendant violated the
Unfair Competition Law by charging the subclass members beyond its filed rate in
violation of Insurance Code section 12414.27. We need not address the parties’

remaining arguments concerning liability.
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D. Restitution and Sub-Escrow Fees

Plaintiff asserts the trial court erred in its calculation of restitution regarding the
sub-escrow fees. Plaintiff contends the trial court incorrectly determined restitution
should be calculated as the difference between the amount charged and the fair market
value of $100. Plaintiff asserts restitution should be the difference between the charged
amount and $60, the minimum rate filed by defendant. Defendant alternatively asserts
the fair market value should be calculated as $125.

Business and Professions Code section 17203 provides in pertinent part: “Any
person who engages, has engaged, or proposes to engage in unfair competition may be
enjoined in any court of competent jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as may be necessary to prevent the
use or employment by any person of any practice which constitutes unfair competition, as
defined in this chapter, or as may be necessary to restore to any person in interest any
money or property, real or personal, which may have been acquired by means of such
unfair competition.” The Court of Appeal has held: “While the ‘may have been
acquired’ language of Business and Professions Code section 17203 is so broad as to
allow restitution without individual proof of injury, it is not so broad as to allow recovery
without any evidentiary support. (Colgan v. Leatherman Tool Group, Inc. (2006) 135
Cal.App.4th 663, 697.) The difference between what the plaintiff paid and the value of
what the plaintiff received is a proper measure of restitution. (Cortez v. Purolator Air
Filtration Products Co. (2000) 23 Cal.4th 163, 174.y" (In re Vioxx Class Cases (2009)
180 Cal.App.4th 116, 131 (Vioxx).) The Court of Appeal also has held: “Vioxx does not
purport to set forth the exclusive measure of restitution potentially available in a[n Unfair
Competition Law] case. It remains, however, that plaintiffs had the burden of proving
entitlement to an altemmative measure of restitution proper under all the circumstances.”
(In re Tobacco Cases II (2015) 240 Cal.App.4th 779, 792.)

Restitution under the Unfair Competition Law is an equitable remedy. (Korea

Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1144; Cortez v. Purolator
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Air Filtration Products Co., supra, 23 Cal4th at p. 173.) Because a trial court has broad
discretion when fashioning its equitable remedy, we review for an abuse of discretion.
(Sargon Enterprises, Inc. v. University of Southern California (2012) 55 Cal.4th 747,
773; Thayer v. Wells Fargo Bank, N.A. (2001) 92 Cal.App.4th 819, 833.) Our Supreme
Court has held: “The court’s discretion is very broad. [Business and Professions Code]
[s]ection 17203 does not mandate restitutionary or injunctive relief when an unfair
business practice has been shown. Rather, it provides that the court *may make such
orders or judgments . . . as may be necessary to prevent the use or employment . . . of any
practice which constitutes unfair competition . . . or as may be necessary to restore . . .
money or property.” (Ibid.) That is, as our cases confirm, a grant of broad equitable
power. A court cannot properly exercise an equitable power without consideration of the
equities on both sides of a dispute.” (Cortez v. Purolator Air Filtration Products Co.,
supra, 23 Cal.4th at p. 180; accord, Zhang v. Superior Court (2013) 57 Cal.4th 364, 371.)

Plaintiff contends the trial court’s equitable analysis cannot justify the restitution
calculation. We disagree. Here, the trial court weighed the equities. The trial court
noted defendant filed a new rate schedule in response to an examination by the insurance
department which ended the offending practice. Defendant’s parent company also paid a
fine to the insurance department regarding its prior filed rate schedule. Mr. Dufficy
testified that around April 22, 1998, section A-16 of the schedule was revised to the one
at issue specifically at the insurance department’s request. Based upon these equities, the
trial court calculated restitution utilizing the Vioxx method—the difference between what
plaintiff and the class members paid and the value of what they received. The trial court
had considerably broad discretion to fashion an equitable remedy. (Zhang v. Superior
Court, supra, 57 Cal.4th at p. 371; Cortez v. Purolator Air Filtration Products Co.,
supra, 23 Cal.4th at p. 180.) Plaintiff has not demonstrated how the trial court abused its
discretion by using this method.

Plaintiff asserts $60 is the applicable sub-escrow fee rate. We disagree. As
previously discussed, the trial court determined the sub-escrow fee was $60, which could

be increased using factors in section A-16 of the rate schedule. There is no dispute the
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sub-escrow fee could vary. Thus, the trial court, without abusing its discretion, could
calculate the value of the sub-escrow fee to determine the value of what plaintiff
received. The fair market value of the sub-escrow fee would reflect the value of what
plaintiff received. (In re Tobacco Cases I, supra, 240 Cal. App.4th at p. 791; Vioxx,
supra, 180 Cal. App.4th at p. 131.) Substantial evidence supports the trial court’s finding
that the fair market value for the sub-escrow fee was $100. As noted, Dr. Strombom
testified that companies similar to defendant who published their rates had charged from
$100 to $125 for a sub-escrow fee. Dr. Strombom further testified plaintiff being charged
$100 for the sub-escrow fee was commensurate with the market rates at the time.

Defendant’s argument that the fair market value figure should have been $125 also
fails. Dr. Strombom testified to a range of $100 to $125 for sub-escrow fees during the
class period. Nothing prohibits the trial court from choosing the lower end of that range
to determine the value of what plaintiff received. (See Vioxx, 180 Cal.App.4th at p. 131
[“When the plaintiff seeks to value the product received by means of the market price of
another, comparable product, that measure cannot be awarded without evidence that the
proposed comparator is actually a product of comparable value to what was received.”];
Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Group 2015)
16:12 [“In nonjury trials . . . it is the judge’s duty to weigh the evidence, determine
credibility of witnesses, and decide questions of fact, as well as issues of law.”].)
Accordingly, the trial court did not abuse its discretion by determining the restitution for
the sub-escrow subclass members should be the difference between what was paid and
$100.

One last comment is in order concerning the Unfair Competition Law and the
Insurance Code section 12414.26 immunity. Because of that immunity, no trial court
may assess the fair market value of a service and order a title company to change that
amount in place of a filed rate. But once a trial court concludes the filed rate was not
charged, causing detriment to the customers, fair market value calculations may be
appropriate in fashioning a restitution remedy. The Unfair Competition Law authorizes

use of fair market value calculations in imposing a restitution remedy. (/n re Tobacco

18

115



Cases II, supra, 240 Cal.App.4th at p. 791; Vioxx, supra, 180 Cal.App.4th at p. 131.) We
are merely allowing, in a filed rates case where a violation of the Unfair Competition
Law has occurred, the use of fair market value principles when calculating restitution. In
doing so, we harmonize the Unfair Competition Law restitution remedy with the
Insurance Code section 12414.26 immunity. And in doing so, we give effect to the
liberal construction afforded remedial statutes such as the Unfair Competition law.
(Pineda v. Williams-Sonoma Stores, Inc. (2011) 51 Cal.4th 524, 530 [*“‘[Clivil statutes
for the protection of the public are, generally, broadly construed in favor of that
protective purpose.””]; Korea Supply Co. v. Lockheed Martin Corp., supra, 29 Cal.4th at

p. 1143 [referring to remedial provisions of Unfair Competition Law].)
E. Interest

Plaintiff argues the court should have calculated prejudgment interest from the
date of the overcharge, not October 7, 2007. Plaintiff contends the trial court’s equitable
rationale was erroneous. The trial court may grant prejudgment interest based on
equitable considerations in an Unfair Competition Law cause of action. (Rodriguez v.
RWA Trucking Co., Inc. (2013) 238 Cal.App.4th 1375, 1410; M & F Fishing, Inc. v. Sea-
Pac Ins. Managers, Inc. (2012) 202 Cal. App.4th 1509, 1539.) As we stated previously,
we do not find the trial court abused its discretion regarding its equitable remedy.
Likewise no abuse of discretion occurred when the trial court chose to calculate
prejudgment interest beginning after the class period ended. Plaintiff also cites Civil
Code section 3287 to contend legal interest begins on the date defendant imposed the
unlawful charge. Civil Code section 3287 does not apply because it is limited to interest
on damages. (Rodriguez v. RWA Trucking Co., Inc., supra, 238 Cal.App.4th at pp. 1409-
1410; M & F Fishing, Inc. v. Sea-Pac Ins. Managers, Inc., supra, 202 Cal.App.4th at p.
1538.)
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F. Costs

Plaintiff contends that the subclass is the prevailing party under Code of Civil
Procedure section 1032, subdivision (a)(4). Under this theory of costs, every subclass
member, whether litigating or not, is considered one plaintiff. According to plaintiff, the
subclass is entitled to recover all of its costs.

Code of Civil Procedure section 1032, subdivision (a)(4) provides in pertinent
part: “‘Prevailing party’ includes the party with a net monetary recovery, a defendant in
whose favor a dismissal is entered, a defendant where neither plaintiff nor defendant
obtains any relief, and a defendant as against those plaintiffs who do not recover any
relief against that defendant. When any party recovers other than monetary relief and in
situations other than as specified, the ‘prevailing party’ shall be as determined by the
court, and under those circumstances, the court, in its discretion, may allow costs or not
and, if allowed may apportion costs .. ..” (See Chinn v. KMR Property Management
(2008) 166 Cal.App.4th 175, 188.) We will refer to the first portion as the mandatory
prong and the second portion as the discretionary prong.

We apply the following standard of review: “Generally, a trial court’s
determination of costs is reviewed for abuse of discretion. [Citation.] However, where
‘the determination of whether costs should be awarded is an issue of law on undisputed
facts, we exercise de novo review.” [Citation.]” (MacQuiddy v. Mercedes-Benz USA,
LLC (2015) 233 Cal.App.4th 1036, 1050; accord, Sharif v. Mehusa, Inc. (2015) 241
Cal.App.4th 185, 191; City of Long Beach v. Stevedoring Services of America (2007) 157
Cal.App.4th 672, 678.) Plaintiff asserts the class is the “prevailing party” because it
received a net monetary recovery.

The following sets forth the nature of a class action: “A class action is a
representative action in which the class representatives assume a fiduciary responsibility
to prosecute the action on behalf of the absent parties. [Citation.] The representative
parties not only make the decision to bring the case in the first place, but even after class

certification and notice, they are the ones responsible for trying the case, appearing in
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court, and working with class counsel on behalf of absent members. The structure of the
class action does not allow absent class members to become active parties, since ‘to the
extent the absent class members are compelled to participate in the trial of the lawsuit, the
effectiveness of the class action device is destroyed.” [Citation.] The very purpose of the
class action is to ‘relieve the absent members of the burden of participating in the action.’
[Citation.] [Fn. omitted.]” (Earley v. Superior Court (2000) 79 Cal.App.4th 1420, 1434;
see Luckey v. Superior Court (2014) 228 Cal.App.4th 81, 99 [“What is clear . . . is that
absent class members in a postcertification class -- those who have received notice and
elected not to appear or opt out -- are not ‘parties litigant.’”’].)

As found by the trial court and supported by substantial evidence, plaintiff
personally did not receive a net monetary recovery as a sub-escrow fee or disbursement
fee subclass member. We must determine whether the subclasses as a whole were a
“prevailing party” under the mandatory prong of Code of Civil Procedure section 1032,
subdivision (a)(4). The trial court relied upon Earley v. Superior Court, supra, 19
Cal.App.4th at page 1434, footnote 11, in which the Court of Appeal held, “Absent class
members may be ‘parties’ for certain purposes, but for other purposes they are not.” The
trial court concluded in its cost order: “The Court does not believe that the legislature
had class actions in mind at all when it sought to define four simple situations in which a
party would prevail, and be entitled to costs as of right. By nature, class actions are less
susceptible to evaluation by a simple up or down rule of the kind articulated in the first
prong of [Code of Civil Procedure section 1032, subdivision (a)(4)] . . . . [A] class action
will often require specialized consideration as to the identity of the prevailing party, and
an allocation of costs between the parties will often be appropriate in the interest of
justice.” Having conducted our own independent review, we agree with the trial court.
None of the situations in the mandatory prong of Code of Civil Procedure section 1032,
subdivision (a)(4) apply to plaintiff.

In support of his position, plaintiff relies on Collins v. City of Los Angeles (2012)
205 Cal.App.4th 140, 154-155 and Beasley v. Wells Fargo (1991) 235 Cal. App.3d 1407,

1413-1418. These cases are inapposite. They involve Code of Civil Procedure section
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1021.5 and the discretionary award of attorney’s fees. (Collins v. City of Los Angeles,
supra, 205 Cal.App.4th at p. 153; Beasley v. Wells Fargo, supra, 235 Cal.App.3d at p.
1413.)

Plaintiff also contends that Acree v. General Motors Acceptance Corp. (2001) 92
Cal.App.4th 385, 392-405 (Acree) is dispositive. In Acree, the class plaintiffs prevailed
against the defendant in a jury trial for contract breach. (Id. at p. 392.) The trial court
awarded costs for a class action to the plaintiffs as the prevailing party. (Acree, supra, 92
Cal.App.4th at p. 392.) The defendant asserted it could recover costs on an individual
basis because it had prevailed against most of the class members and three of the four
named plaintiffs. (/d. at p. 405.) The Court of Appeal affirmed the trial court’s award of
costs. (Ibid.) Acree is silent as to whether the trial court awarded costs to the class as a
prevailing party by reason of party with a net monetary recovery. Additionally, one of
the representative plaintiffs in Acree actually had a monetary recovery. (/bid.) Plaintiff
did not have a monetary recovery here. Accordingly, we find none of the enumerated
situations in the mandatory prong of Code of Civil Procedure section 1032, subdivision
(a)(4) apply.

Finally, we address the trial court’s decision to find plaintiff the prevailing party
under the discretionary prong of Code of Civil Procedure section 1032, subdivision (a)(4)
and to apportion costs. Defendant contends that it had actually prevailed substantially in
this action because the representative plaintiff and over 80 percent of the subclass
members would receive nothing. Defendant asserts costs should not be awarded to
plaintiff at all. The trial court did not abuse its discretion. As noted, the trial court
determined plaintiff had successfully represented 19 percent of the subclass members
against defendant. The trial court found plaintiff’s success was 25 percent and
apportioned the costs accordingly. The trial court’s decision does not exceed the bounds
of reason. (Lincoln v. Schurgin (1995) 39 Cal.App.4th 100, 105-106; Texas Commerce
Bank v. Garamendi (1994) 28 Cal.App.4th 1234, 1249.) We need not address the parties’

remaining arguments.
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IV. DISPOSITION

The judgment and cost order are affirmed. The parties are to bear their own

appellate costs.
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS
TURNER, P. J.
We concur:
BAKER, J.
KUMAR, 1.

Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article V1, section 6 of the California Constitution.
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Super. Ct. No. BC372797)

ORDER

i g
FILED

FEB 25 2014

JORER i ViHE Ciesk

y, GARY

" Deputy Clark

Having reviewed the petition for writ of mandate and the supplemental briefs, we

determined the trial court acted properly in reviewing the subject documents in camera

‘and in finding the documents were not privileged and/or any privilege was waived as to
the subject documents. Accordingly, the stay issued by this court on January 10, 2014, is

lifted. The petition is denied.
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S216987

IN THE SUPREME COURT OF CALIFORNIA

En Banc

DAVE JONES, as Insurance Commissioner, etc., Petitioner,
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Chief Justice
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TO ALL PARTIES HEREIN AND TO THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that plaintiff Elizabeth Wilmot appeals from
the Superior Court's February 16, 2018 Order Denying Class Certification as to
the Wilmot Proposed "Loan Tie-In" Class (“Order”), which is reflected in the
order attached hereto as Exhibit A and in the Court’s interim ruling on plaintiff
Wilmot's evidentiary objections, attached hereto as Exhibit B.

The Order is appealable because it denies certification of “an entire class,”
namely, the proposed “Loan Tie-In” Class, which is the only proposed class that
plaintiff Wilmot sought or seeks to represent in this action. See Linder v. Thrifty
Oil Co., 23 Cal.4th 429, 435 (2000); Daar v. Yellow Cab Co., 67 Cal.2d 695, 699
(1967). As to plaintiff Wilmot, only individual claims remain. See In re Baycol
Cases I and 11, 51 Cal.4th 751, 754 (2011).

Put another way, the Order is appealable because it constitutes a final
determination of plaintiff Wilmot's rights in one of her capacities, namely, her
capacity as a proposed class representative of the “Loan Tie-In" Class, as distinct
from her individual capacity. See Greyhound Lines, Inc. v. Department of the Cal.
Highway Patrol, 213 Cal. App.4th 1129, 1135 (2013); First Security Bank v. Paquet, 98
Cal. App.4th 468, 474 (2002); Eisenberg, Cal. Practice Guide: Civil Appeals and Writs
192:91, 2:92 (Rutter Group 2017).

The Order is appealable by plaintiff Wilmot even though another plaintiff
(Jason Munro) asserts claims in the same action on behalf of himself and a

different proposed class, of which Wilmot is not a member.! As the Supreme

1 See Third Amended Complaint, filed Aug. 4, 2010, 923 (proposed
“Inducements” (aka “kickbacks”) class allegations asserted only by plaintiff
Munro); Defendants’ Partial Opposition to Motion to Consolidate Actions, filed
July 18, 2008, at 6:12-13, 6:17 (acknowledging that while plaintiff Munro alleges
unlawful “kickbacks” by home builders and developers, and seeks to represent a
proposed “kickback” class, plaintiff Wilmot does neither); see also Request for

-2.
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Court has explained, in multi-party cases, such as this one, “it better serves the
interests of justice to afford prompt appellate review to a party whose rights or
liabilities have been definitively adjudicated than to require him [or her] to await
the final outcome of trial proceedings which are of no further concern to him [or
her).” Justus v. Atchison, 19 Cal.3d 564, 568 (1977).2 The Supreme Court

£

recognized the same principle in Baycol, and explained that “’to hold the person
[whose rights have been finally disposed of] bound to wait until the final
judgment against the other party before taking an appeal from the judgment
against the first party already rendered is wholly unreasonable and finds no
watrant in any provision of the [Code of Civil Procedure].” Baycol, 51 Cal.4th at
759 (quoting Rocca v. Steinmetz, 189 Cal. 426, 428 (1922)) (alterations in original).
As between plaintiff Wilmot and all defendants, the Order has definitively
adjudicated the proposed class claims, leaving only plaintiff Wilmot’s individual
claims to be adjudicated. See Baycol, 51 Cal.4th at 754, 759. The claims of plaintiff
Munro, and the proposed class he seeks to represent, are of no concern to
plaintiff Wilmot, who is not a member of that proposed class. As to plaintiff
Wilmot, therefore, the Order falls squarely within the definition of an appealable

order under Linder, Daar and Baycol.

Date: April [/, 2018 SHERNOFF BIDART ECHEVERRIA LLP

By /Wéw&cﬁ“

MILCHAEL J. BIDART
Attorneys for Plaintiffs

Court’s Approval of Voluntary Dismissal Without Prejudice of Putative Classes
2, 4, and 5 Pursuant to Rule of Court 3.770(a), filed April 2, 2018.

2 Disapproved on other grounds, Ochoa v. Superior Court, 39 Cal.3d 159, 171
(1985).

-3-

NOTICE OF APPEAL

131



EXHIBIT A

132



e Gs A6 DOAN A GTIED ST Yin SCaea &
E.Gerverd: Fob 16 2008 45TRPRE BFET Vin Dagae Anywhere

LOS ANEES 18 SUPLRIOR COURT

FEB 162018

. ekt MGERIGLERK
(T f’i"‘ﬁ&l‘lfil _ Deputy
HANCY NAVARRG

4o

SUPERIOR COURT OF CALIFORNIA
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FIRST AMERICAN TITLE CASES JCCP 4751
Sjobring v. First American Title Co. ORDER DENYING CLASS
BC329482 CERTIFICATION AS TO THE WILMOT

PROPOSED “LOAN TIE-IN" CLASS
Wilmot v. First American Title Ins. Co. KBC370141)

BC370141 Date: November 27, 2017
. . , . Time: 2:30 p.m.

Kirk v. First American Title Co. Dept.: 307
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Kaufman v. First American Title Co.
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L FACTUAL AND PROCEDURAL HISTORY

A. Background

This is one of several related cases brought against Defendant First American Title
Company (FATCO). FATCO is an underwritten title company owned by First American
Title Insurance Company (FATIC). As such, FATCO is subject to oversight by the
California Department of Insurance (CDI) and must comply with certain provisions of the
California Insurance Code, including section 12414.27. That section provides:
|“Commencing 120 days following January 1, 1974, no title insurer, underwritten title
company or controlled escrow company shall charge for any title policy or service in
connection with the business of title insurance, except in accordance with rate filings
which have become effective pursuant to Article 5.5 (commencing with Section 12401)
of this chapter or as otherwise authorized by such article; provided, however, where a rate
is on file with the commissioner and in effect immediately prior to such date, such rate
shall continue in effect until a new rate filing is thereafter made and becomes effective in
| the manner provided in Article 5.5 (commencing with Section 12401) of this chapter.” In
contrast, independent escrow companies (IEC) are not subject to CDI oversight and are
not required to file their rates with it. See Cal. Fin. Code §§ 17000-17703.

This action was filed in 2007. As is discussed in more detail below, Plaintiffs
'Elizabeth Wilinot (Wilmot) and Jasen Munro (Munro) allege that FATCO charged “loan
tie in fees” for certain escrows without having filed rates with the CDI for those fees, in
violation of section 12414.27. The term “loan tie-in fee” refers to a number of different
| fees that may be charged when an escrow company is charged with the responsibility of

| serving as an intermediary between a borrower and a lender.

(38
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took place August 30, 2017, at which time the Court requested further briefing on
Wilmot’s adequacy as a class representative, ascertainability, and manageability. That
briefing was provided and on November 27, 2017 the Court heard additional oral
argument and took the matter under submission. Having considered the pleadings
submitted, the admissible evidence,” and the argument of counsel, the Court now finds

certification is not appropriate for the reasons set forth below.

action:

separate class of persons in (his action based on the theory that FATCO offered unlawful

whether such a motion is proper.

r Plaintiff’s objections to evidence are overruled in their entirety, as more fully reflected in the

Before the Court is Wilmot’s motion for class certification.’ The hearing originally

B. The Allegations of the Wilmot Complaint

The Third Amended Complaint in Wilmot sets forth the following causes of

1. Breach of Contract
2. Breach of Implied Covenant of Good Faith and Fair Dealing

3. Breach of Fiduciary Duty

4. Negligence

5. Fraud and Deceit

6. Constructive Fraud

7. Unjust Enrichment

8. Violation of the Consumer Legal Remedies Act

9. Unfair Competition
10. Negligent Misrepresentation.

e

! Munro does not seek to act as a class representative here but alleges he will seek to certify a

inducements to new homebuilders to use its services. The Court expresses no views as to

order signed and filed August 30, 2017. All requests for judicial notice are granted.
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Defendants’ demurrer to the Second Amended Complaint was sustained without
leave to amend as to Breach of Contract, Breach of Implied Covenant of Good Faith and
Fair Dealing, and Negligence. (Exhibit F to Siegel Declaration.) Wilmot nevertheless
included them in her Third Amended Complaint. The Court permitted her to leave them
as “place holders” so that the facts alleged therein would be retained. (Exhibit G to Siegel
Declaration; Transcript of hearing on demurrer to Third Amended Complaint, at 36:13 -
37:9.) Defendant FATIC’s demurrer to the Third Amended Complaint was sustained
without leave to amend. Defendant FATCO's demutrer was sustained without leave to
amend as to the Negligent Misrepresentation cause of action and was otherwise
overruled. FATCO"s amended answer to the Third Amended Complaint was filed
December 19, 2016. Thus, the causes of action that remain are for Breach of Fiduciary
Duty, Fraud and Deceit, Constructive Fraud, Unjust Enrichment, Violation of the

|| Consumer Legal Remedies Act, and Unfair Competition.

C. Background Facts

The evidence before the Court is to the effect that persons using FATCO for
escrow services in a residential transaction received a “HUD-1"" settlement statement.
Settlement statements are generated by a propriety system known as “FAST.” FATCO
was required by federal law to prepare a HUD-1 settlement statement for each escrow,
itemizing all charges. (12 U.S.C. §2603(a).) FATCO maintains a database of all such
records in the FAST system. (2004 letter to shareholders; Messenger Declaration, Exhibit
20.) The FAST system contains information documenting each loan tie-in fee charged.
(Deposition of Lisa Rowlands at 125:16-126:1; Messenger Declaration, Exhibit [8. f
Deposition of John Hollenbeck at 80:25-81:4; Messenger Declaration, Exhibit 17.

{| Deposition of Clifford Morgan at 290:18-25, 291:1-8, Messenger Declaration, Exhibit 3.
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Morgan Declaration, Exhibit 4; Messenger Declaration, Exhibit 16. FATCO’ response to
Special Interrogatory No. 5, Messenger Declaration, Exhibit 23.) According to FATCO's
interrogatory responses it charged loan tie-in fees in approximately 119,150 transactions
during the proposed class period. (Messenger Declaration, Exhibit 12, Defendant’s
response to Special Interrogatory 13.)

The HUD-] statements reflect when customers are charged *loan tie-in™ fees.

However, the descriptor “loan tie-in” relates to a variety of fees charged when an escrow

company served as the intermediary between a borrower and a lender and processed loan

documents in addition to providing traditional escrow services. The term was used to
cover services provided for which FATCO did have filed rates, as well as for services
provided for which FATCO did not have a filed rate.

The unrefuted testimony of Kathy Stephens, a senior escrow advisor employed by
FATCO, was to the effect that during the class period the decision to charge a particular
fee in a particular escrow was made on a transaction specific basis by individual escrow
officers and/or the parties. Since approximately 2003, escrow-related fees have been
entered in the FAST computer system by individual escrow officers and/or assistants, and
those entries are used to gencrate the HUD-1 settlement statements. Ms. Stevens
testified: “Fees that are entered into the FAST system are subject to edit and freeform
typing by the person typing the entry. The terminology used to refer to fees for escrow
related services may vary depending on the person who is making the particular fee entry
into the computer system. I am aware of no coordinated practice or training in place prior
to 2007 that mandated escrow officers to use certain verbiage or reference specific rate
manual sections when entering fee descriptions into FAST. Individual escrow officers
often used terminology that would be familiar to the lenders, borrowers, buyers and/or

sellers who would be reviewing HUD-1 Settlement Statements and/or Settlement
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‘charged in addition to, rather than as a substitute for, filed rates. (Id. at §33.)

Statements.” (Stephens Declaration, 49 4, 5.) Stephens identified various fees that were
labeled “Loan Tie-In Fees” but were in fact fees approved by the CD, including
document preparation fees; electronic download document fees; and concurrent junior
mortgage escrow fees. According to Stephens, escrow personnel ofien use the term “loan

tie-in” to refer to such charges. (Ibid.)

Wilmot's expert, Gordon Rausser, Ph.D., analyzed the HUD-1 statements at issue

and concluded that in 44.10% of the transactions at issue there was a label of both a loan |

tic-in fee and a document preparation fee. In 43.87% of the transactions at issue there
was both a “loan tie-in fee” and an electronic document download fee. In 6.68% of
transactions a junior or second mortgage fee was identified as well as a loan tie-in fee.
(Rausser Supp. Dec. dated November 20, 2017 at 99 23-29.) Rausser also opines that the

because both types of fees (filed and unfiled) were often charged, loan tie-in fees were

D. The Related Cases

The facts and history of certain related cases bears on the issues here.

Sjobring v. First American Title Co. was filed February 25, 2005. Sjobring
alleged that he purchased a home in 2004 and his lender directed him to purchase title
insurance through FATIC. His fawsuit alleges violation of Insurance Code §12404(a),
which prohibits title insurers to pay any commission or consideration as an inducement
for the referral of business. A limited class was certified in that action but it has not yet
been brought to trial. A motion is pending seeking its dismissal.

This action was the next filed, on April 26, 2007, by the same counsel who filed
Sjobring. As noted above, it alleges FATCO charged an unfiled $125 “loan tie in fec™ for
an escrow it handled for Wilmot, in violation of California Insurance Code §12414.27.

The other named plaintiff in this action, Jason Munro, was also charged a $125 loan tic-in
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fee but in addition was charged a messenger fee. Munro seeks to represent a separate
class of persons but has not filed a motion for class certification.

Kirk v. First American Title Company was [iled shortly after this action, on June
15, 2007, by the same counsel who represented Sjobring. 1t involves the same real estate
transaction as is alleged in Sjobring. (Kirk sold his real property to Sjobring.) In
summary, Kirk alleged that he was overcharged for the title insurance policy FATIC
issued to him and that it sold him a more expensive policy without telling him less
expensive policies were available. He also alleged that FATCO charged him $100 as a
sub-escrow fee and $25 for a wire-transfer fee, although FATCO's filing with the CDI
provided for a $60 sub-escrow fee and $25 for a wire-transfer fee. The Kirk action was
narrowed through motion practice and tried in late 2013 and early 2014 on the only
remaining cause of action, violation of the Unfair Competition Law, and only on behalf
of those class members who did not have an arbitration agreement with FATCO. The
action was tried only as to class members who were charged more than $60 as a
subescrow fee. An award of restitution to Kirk and the class was ordered. It is contended
that Kirk class members are included in the class sought to be certified here.

Kaufman v. First American Title was filed December 22, 2007 by the same
counsel. Kaufman alleged that she and the putative class members were charged more
for title insurance and/or title-related fees than the amounts provided for in the rates
Defendants filed with the CDI in violation of Insurance Code, §12414.27 for a one-year
period. That class was also recently certified. The case has not yet been tried.

Muehling v. First American Title Company (Muehling), was filed in 2012 in
Alameda County as a class action by the same counsel, Muehling alleged that he and the
class members, like those here, had been charged an unfiled “loan tie-in fee” in

connection with an escrow closing on November 21, 2006. On August 26, 2014, and
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prior to class certification, FATCO moved for summary judgment in Muehling. The
motion was accompanied by evidence that the complained of fee, labeled as a “loan tie-
in” fee on Muehling’s HUD-1 closing statement, had in fact been filed with the CDI for
transactions after April 18, 2005, Muehling dismissed his complaint. That dismissal was
accompanied by a declaration from his counsel, representing that although he and Wilmot
were charged the “identical {loan tie-in] fee at issue™ there were issues as to whether

Muehling was representative of the class.

I. LEGAL STANDARD

A class action is authorized “when the question is one of a common or general
g

|finterest, of many persons, or when the parties are numerous, and it is impracticable to

bring them all before the court . . . .” Cal, Code Civ. Proc., § 382.

“The party advocating class treatment must demonstrate the existence of an

ascertainable and sufficiently numerous class, a well-defined community of interest, and

substantial benefits from certification that render proceeding as a class superior to the
alternatives.” Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1021
(Brinker), Dailey v. Sears, Roebuck and Co. (2013) 214 Cal.App.4th 974, 988.

These requirements are commonly articulated in terms of four primary

requirements:
“Numerosity” ~ The proposed class is numerous in size See Rose v. City of
Hayward (1981) 126 Cal.App.3d 926, 934;

“Ascertainability” - It is possible to ascerfain who is a member of the class by
resort to common, objective characteristics Hicks v. Kaufinan & Broad Home Corp.

(2001) 89 Cal.App.4th 908, 915 (Hicks) because “the right of each individual to recover
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[is] not [} based on a separate set of facts applicable only to him." Vasquez v. Superior
Court (1971) 4 Cal.3d 800, 809;

“Community of Common Interest” -~ Common questions of law or fact
predominate and class representatives have claims or defenses typical of the class and can
adequately represent the class; Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462,
470; and

“Superiotity” ~ Proceeding with the case as a class action is superior to uther

methods of adjudication, Fireside Bank v. Superior Court (2007) 40 Cal. 4th 1069, 1089.

{11, ANALYSIS

A. The Class is Theoretically Ascertainable

The primary purpose of the ascertainability requirement is to provide notice to afl
[l potential class members. Hicksat 914. In this regard it is important to note that
judgnents in class actions have preclusive res judicata effects that bind absent class

| members. /4. If class members are to receive individualized monetary damages, due
process requires riotice and an opportunity to opt out. Carter v. City of Los Angeles
(2014) 224 Cal. App.4th 808, 823,quoting Wal-Mart Stores, Inc. v. Dukes (2011) 564 U8
338, 360), 824 (“[Tihe takeaway from Wal-Mart is that the due process clause requires
noticé and opt-out rights:to class members unless ‘the relief sought must perforce alfect
the entire class at once ....”".) “A class representative has the burden to define an

ascertainable class.” Sevidal v. Target Corp. (2010) 189 Cal.App.4th 905, 918 (Sevidal).

| Wilmot seeks to certify the following class:

“All persons in California residential transactions who in 2 FATCO escrow paid

all or part of a loan tie-in fee from January 1, 2003 to April 1, 2007, inclusive.”
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Wilmot contends that the class can be easily identified by computerized review of
the HUD-1 statements.

FATCO argues the class definition is overly inclusive, and will give notice ta
those who were are not charged an unfiled fee, including people such as former plaintiff

Muehling, whose “loan tie-in fee” was actually a Junior Concurrent Mortgage fee and

was simply mislabeled on his HUD-1 and that it also includes Kirk class members.

FATCO notes that when faced with summary judgment based on evidence that
he was charged a filed rate, Muehling dismissed his complaint, Nevertheless, he falls
within the class definition above. According to FATCO this is not the only kind of
mislabeling that potentially occurred; the descriptor “loan tie-in” could have been used to

cover items for which FATCO did have filed rates, such as electronic document

download or document preparation, as described by Ms. Stevens.

Wilmot replies that overbreadth is not a grounds for denying certification. The
Court concurs, If class members were charged propetly filed rates or if they include Kirk
class members who are barred from further recovery, they can be excluded if liability is
established as to particular charges made to class members for which there was not a filed,
rate. See Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 333 (“[A]
class action is not inappropriate simply because each member of the class may at some
point be required to make an individual showing as to his or her eligibility for recovery -
...™); Nicodemus v. Saint Francis Memorial Hospital (2016) 3 Cal.App.5th 1200, 1214
(If class definition is overly inclusive those not entitled to recover can be eliminated from
the class after liability is established).

The numerosity requirement has been met. However, as discussed more fully

below, the overbreadth problem identified by FATCO gives rise to manageability
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{|would be desirable and feasible. (Brinker at 1021-1022.)

{

‘problems sufficient to convince the Court that the use of the class device here is not
appropriate.
| B. A Well -Defined Community of Interest Is Not Shown As te All Claims
The question to be resolved on a motion for class certification is whether the
“theory of recovery advanced by the plaintiff is likely to prove amenable to class
treatment.” (Alberts v. Aurora Behavioral Health Care (2015) 241 Cal.App.4" 388, 407.)
This requires determining whether thete are questions common to the class that suggest
liability can be determined on a classwide basis. In addition, courts are to examine the

allegations and declarations, and to consider whether the resolution in a class action

All of the claims asserted by Wilmot are based on the theory that all of the fees
charged as “loan tie-in fees” were improperly charged because they were not filed with
the CDI. Wilmot asserts that all class members share a common question regarding
_,‘whether FATCO was permitted to charge “a” loan tie-in fee before it filed a rate with the ’
§Califomia Department of Insurance. She argues the issue is very narrow and well-
defined: “was FATCO permitted to charge for the unfiled loan tie-in fee? If it was, then
every class member will lose on this issue. But if it was not, every class member will win
on this issue.” (Motion at 9:12-15.)

(1) Use of the Label “Loan Tie In Fee” Is Not Dispositive of Liability

Despite this very clear-cut sounding statement, the issues are significantly more
complex. All of the claims require a determination as to whether the charge denominated
“|oan tie-in fee” was a filed rate or not, Wilmot’s analysis of the commonality issue
assumes that all of the fees labeled “loan tie-in fees* were improper fees that were
required to be, and had not been, filed with the CDI. Whether FATCO was permitted to

: . . . ¢
charge for a particular loan tie-in fee, however, will not be resolved by simply looking at
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the HUD-1 statements because the term was used to refer both to filed and unfiled fees.
Each of the fees labeled as a “loan tie-in fee” and charged to each class member will need

10 be examined to determine whether it was a properly filed fee or not. This common

question in the abstract (“Was FATCO permitted to charge for the unfiled loan tie-in

|| fee?™) requires an inquiry into the reasons the fee was charged and examination of the
rates in question at the time of the charge to determine whether the fee was properly filed
with the CDI or not. The analysis by Rausser makes clear that in over half the
transactions in question the use of the term “loan tie-in fee” is no accompanied by any
other fee. Thus, manual analysis of those files would be required to determine whether a
| J party is or is not in the class and for whom there may be liability.

Given the thousands of escrows at issue, the “common question” is not shown 1o
be amenable to a common answer. For this reason alone common issues do not
predominate. Cf. Hale v. Sharp Healthcare (2014) 232 Cal.App.4th 50 (Class properly
decertified where manual review of thousands of files necessary to determine who was in
the class).

(2) Because Materiality Varies There Is No Presumption of Reliance

Complicating the inquiry is that the claims asserted include claims for fraud and
deceit and constructive fraud. Reliance is an element of the fraud, constructive fraud, and
CLRA claims. See Cohen v. DirectTV, Inc. (2009) 178 Cal. App. 4" 966, 981; CACI
1907. The breach of fiduciary duty, unjust enrichment, CLRA, and UCL claims derive
from the fraud claim.

Wilmot's allegation is that the First American Defendants “misrepresented that
they were legally authorized to charge $125 for a loan tie-in fee. This misrepresentation
was made to plaintiff Wilmot on or about January 30, 2004, at the time plaintiff Wilmot's;

transaction was consummated. . . . Defendants communicated their false and fraudulent
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representations regarding the loan tie-in fee to plaintiffs . . . through closing documents
including, but not limited to, the documents attached hereto as Exhibits 1, 2, 6 and 7.
(TAC, 959.) Further, Wilmot alleges that “Defendants misrepresented, onitted,
concealed, and/or failed to disclose the above matters with knowledge that such conduct
would deceive plaintiffs and members of the class, and with the intent that they be so
deceived. Plaintiffs and members of the class actually and justifiably relied on

defendants’ misrepresentations, omissions, concealment, and/or failure to disclose.” (Id.

at §64.)

Wilmot's theory is that the fraud and misrepresentation cases can be uniformly
tried because the HUD-1 statements all cantain the same /mplied misrepresentation (i.e.
that the fees charged were properly filed) and that there is a legal presumption of reliance

on same by all class members. She relies upon Occidental Land, Inc. v. Superior Court

(Steroid Hormone).

In Occidental Land purchasers of real property in a planned development were
required to read and sign a Final Subdivision Public Report that represented property
owners would be assessed $12.99 per lot for maintenance of the common areas and
facilities. The actual cost was $40 per lot, something the defendant concealed until some
time later. In upholding an order certifying the class the Occidental Land court explained
that, “an inference of reliance arises if a material false representation was made to
persons whose acts thereafter were consistent with reliance upon the representation.” Id.

at 363, citing Vasquez v. Superior Court (1971) 4 Cal.3d 800 (Vasquez).

hat 963.) As a result of such fraud, plaintiffs and members of the class were damaged. (Id.

(1976) 18 Cal.3d 355 and Steroid Hormone Product Cases (2010) 181 Cal.App.4th 145
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Before a presumption can arise under Vasquez, Occidental Land, and their
progeny, including Sreriod Hormone, it must be shown that the alleged misrepresentation
was material. “ ‘A misrepresentation of fact is material if it induced the plaintiff (o alter
his position to his detriment. [Citation.] Stated in terms of reliance, materiality means that
without the misrepresentation, the plaintiff would not have acted as he did. [Citation.]”
Caro v. Procter & Gamble Co. (1993) 18 Cal.App.4th 644, 668 citing Lacher v.
Superior Court (1991) 230 Cal.App.3d 1038, 1049. Or, as the Steroid Hormone court

|l stated: “Materiality of the alleged misrepresentation generally is judged by a ‘reasonable

man’ standard. In other words, a misrepresentation is deemed material ‘if ““a reasonable

man would attach importance to its existence or nonexistence in determining his choice

of action in the transaction in question.”” In Vasquez materiality was shown by the fact

that the consumers were required to verify that they had read the statements in question.

In Sreroid Hormone defendants allegedly sold a product that was illegal to possesss or

own, which the Court found was a material fact because a reasonable person would not
knowingly commit a criminal act. Steroid Hormone at 157.

There is no similar common material statement or omission shown here.
Plaintiffs’ theory is that the class members impliedly were told in the HUD-1 statement
that the loan-tie in fee was properly charged and that this fact was material. The

evidence is that loan tie-in fees are charged by both escrow companies regulated by the

'DIC and [EC who are not so regulated. Thus, for the fact to be material it would be

required to be shown that individual class members used FATCO (a regulated escrow
company) as opposed to an IEC, who could have charged the same (or greater) fee and

that the fact of regulation was a reason the consumer elected to use FATCO for his or her

€5Crow.
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The evidence before the Court is to the effect that home purchasers choose a

| particular escrow agent for a variety of reasons: their realtor recommends the agent; the

Il seller prefers the agent; and the like. Here, the unrefuted evidence is that plaintiff

Wilmot used FATCO because it was the seller’s preferred esctow company but that her
realtor (her cousin) would have preferred an unregulated [EC. (Ex. P at 112:10-117:22;
115:17-116:5; 101:16-20; 74-77.) Plaintiff Munro’s seller selected FATCO to handle

the escrow although Munro (an insurance agent) preferred using an IEC because they

H referred business to him (Ex. C, Munro Depo. At 141: 1-142; 13.) There is no showing

that Wilmot or Munro or any other class member chose FATCO as an escrow agent

1 because it was regulated by the CDI with filed loan tie-in fees as opposed to an escrow

company that charged the same (or higher) fees but was not regulated by the CDI.

In short, the evidence does not establish that the claimed omission was rhaterial as to all
class members. As such, there is no presumption of refitmce. Individual inquiries would
be required as to the fraud and misrepresentation claims, as well as the breach of
fiduciary duty, unjust enrichment, UCL and CLRA claims based on fraud. The class
cannot be certified as to those claims. Cf In re Vioxx Class Cases (2009) 180
Cal.App.4th 116, 134 (Class certification properly denied as to CRLA claim where
cardiovascular risks of drug not material for all patients).

Looked at alternatively, even it Wilmot could establish a presumption of reliance.
the presumption is rebuttable. FATCO has a right to show that as to any particular class
member there was no reliance, either because they did not read the HUD-! statement
(and thus were not exposed to the omission) or because they did not attach any
importance to the fact that the charged rate was or was not filed with the CDI. While
Wilmot argues that defendants have no right to assert such a defense in a class action on

an individual basis, the Court disagrees. The procedures in class actions cannot be used
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to deptive any party of their due process rights. Wal-Mart Stores, Inc. v. Dukes, 564 U.S.
at 360. As the Court in Hale observed: “[ W]hile courts should be procedurally
innovative in managing class actions, procedural innovation must conform to the
substantive rights of the parties, including defendant’s right to litigate its affirmative
defenses.” Hale v. Sharp Healthcare, supra, 232 Cal. App. 4" at 66,

(3) The UCL Claim Cannot Go Forward Based on “Unlawful” or

“Unfair” Claims

Wilmot argues that, at a minimum, her UCL claim is based on a theory that the

Joan tie in fees charged were “unlawf(ul,” entitling the proposed class to restitution
without a further showing. She cites Jn re Tobacco II Cases (2009) 46 Cal. 4" 298, 320
(Tobacco 1) and Steroid Hormone al 154-155. FATCO argues that this is not the law

and that Wilmot must show both that she has standing to bring a UCL claim and that all

|l class members suffered injury as a result of violation of the law, citing Jenkins v.

JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497', disapproved on other grounds
in Yvanova v. New Century Morigage Corp. (2016) 62 Cal.4th 919. Otherwise. it argues,
the plaintiff class will obtain restitution for services that the class members required,
resulting in a windfall to class members.

Plaintiff's arguments conflate two different concepts - standing and the right to
restitution. Tobacco /I addressed the question of standing under the UCL. Since the
passage of Proposition 64 in 2004, the named class representative (Wibmot) has been
required Lo show that she suffered injury in fact and lost money or property “as a result
of” the unlawful or unfair act. Individual class members are not subject to such a

standing requirement. Tobacce 11 at 306; Cohen v DIRECTV, Ine. (2009) 178 Cal. App.

4" 966, 981.
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The Supreme Court’s decisions in Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758
(Clayworth) and Kwikset Corp. v. Superior Court (201 1) 51 Cal.4th 310, 336-337
(Kwikset) make clear that standing and the right to restitution are two different concepts
with two different statutory requirements. Standing is govemned by Business and
Professions Code § 17204 and requires that an action under the UCL be brought “by a

person who has suffered injury in fact and has lost money or property as a result of the

unfair competition.” (Emphasis added). Kwikset described thal the standing requirement |

is two-fold. The economic injury prong of the standing requirements under Business and
Professions Code section 17204 requires a showing that the named plaintiff “personally
suffered” an economic injury. This can be done in “innumerable ways™ because.
“[n]either the text of Proposition 64 nor the ballot arguments in support of it purport to
define or limit the concept of ‘lost money or property ... . ™ Kwikset at p. 323. The
Kwikset court further held a plaintiff can satisfy the causation prong of the standing
requirements under Business and Professions Code section 17204—i.e., show the
“plaintiff's economic injury [occurred] ‘as a result of’ the unfair competition ...”"—by
showing a * ‘causal connection’ ” between the economic injury and the afleged unfair
conduct. Kwikset p. 326.

Restitution is a potential remedy to the class govemed by section 17203. The
primary remedy under the UCL is injunctive relief. Tobacco If at 319. The stalute,
however, also permits the coutrt to restore any interest in “money or property, real or
personal, which may have been acquired by means of such unfair competition.”
(Emphasis added). “A restitution order against a defendant thus requires both that money
or property have been lost by a plaintiff, on the one hand, and that it have been acquired

by a defendant, on the other.,” Kwikset at 336-337.
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FATCO argues that a plaintiff fails to satisfy the causation prong of the statute as
he or she would have suffered “the same harm whether or not a defendant complied with
the law,” citing Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal. App.4th 497,
521-522, and Daro v. Superior Court (2007) 151 Cal.App.4th 1079, 1099. In addition, it
argues that she is not entitled to restitution on her own behalf or on behalf of the class
because money or property was not acquired by it “by means of” a violation of the law or
an unfair practice. FATCO posits that in either situation the Court must construct an
“glternate reality” to determine what “would have happened” to determine whether
plaintiff was harmed by the unlawful practice. Cf. Kemply v. Cash( ‘all, Inc. (N.D.Cal.
March 16, 2016) 2016 U.S.Dist.LEXIS 34844. It argues that because IEC also charged “loan

tie-in fees” Wilmot would have paid the fees in any event and thus plaintiff did not suffer

injury “as a result” of the use of unfiled charges. It further contends that it did not
acquire the class’ money “by means of” unfair competition for the same reasons.
FATCO’s standing arguments are misplaced. There is no evidence as to what
amount would have paid had Wilmot uscd an IEC. As to the arguments regarding
restitution, it is sufficient to note that contrary to Wilmot’s argument, a restitutionary

remedy does not necessarily follow from the finding of a violation of the law.®> The

* Plaintiff relies on language in Sieroid Hormone at 154 for this proposition (“While a named
plaintiff in a UCL class action now must show that he or she suffered injury in fact and lost
money or property as a result of the unfair competition, once the named plaintiff meets that

burden, no further individualized proof of injury or causation is required to impose restitution

liability against the defendant in favor of absent class members.”) The quoted language refers to

establishing liability and should not be read to mean that restitution must be ordered. Such is but

one available remedy, as Kwikset and Clayworth, decided after Steroid Hormone, make clear.
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statute requires the defendant to have acquired money through an unlawful means. The
“which may have been acquired standard” is “substantially less stringent than a reliance
or ‘but for' causation test.” Sevidal at 924, The UCL “requires only that the plaintiff must
once have had an ownership interest in the money or property acquired by the defendant
through unlawful means." Shersher v. Superior Court (2007) 154 Cal. App. 4th 1491,
1500, emphasis added.

Nonetheless, a UCL class is not appropriate. As described above, determining
who (if anyone) was charged an illegal or unfair rate will require determining what
services were rendered for each member of the class and whether the rate was on file for
“ same. Rausser opines that for the vast majority of customers there was a charge of both a
J “loan tie in fee” and some other arguably permitted fee, suggesting that the loan tie in fee
rhad to be an unfiled fee. While this may be a fair inference of the data, First American
would be permitted to refute it. Plaintiff does not show how this can be done on a
classwide basis. In short, the same kind of manageability problem is raised by the UCL
{claim as in other causes of action, to wit, that the label “Joan tie-in fee™ does nol, by
definition make it an improper fee.

C. The Adequacy and Typicality of the Class Representative and Counsel

“The adequacy inquiry . . . serves to uncover conflicts of interest between named
quacy 1inquiry

“class representative’s personal claim must not be inconsistent with the claims of other
members of the class. Similarly, the purpose of the typicality requirement is to assure that
the interest of the named representative aligns with the interests of the class.” Johnson v.
leaxoSmithKIine. Inc. (2008) 166 Cal.App.4"‘ 1497, 1509, internal quotes and citations

omitted.

pafties and the class they seek to represent. . . . To assure “adequate” representation, the
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and not to the specific facts from which it arose or the relief sought. The test of typicality
is whether other members have the same or similar injury, whether the action is based on
conduct which is not unique to the named plaintiffs, and whether other class members
have been injured by the same course of conduct. Several courts have held that class
certification is inappropriate where a putative class representative is subject to unique
vdefenses which threaten to become the focus of the litigation.” Seastrom v. Neways, Inc.
’(2007) 149 Cal. App.4th 1496, 1502, internal quotes and citations omitted,
FATCO argues that Wilmot is subject to a unique defense, i.e. that her claims are
|time-barred. Wilmot’s rea) estate transaction closed January 30, 2004. (Third Amended
Complaint, 59, and Exhibit 1.) Her lawsuit was filed April 26, 2007, The only claim
‘with a four year statute of limitations is the UCL claim. Cal. Bus. & Prof. Code § 17208,
The CLRA claim has a three year statute. Cal. Civ. Code §1783. A three year period
applies to the fraud, constructive fraud, breach of fiduciary duty and unjust enrichment
claim (to the extent the latter is predicated on fraud or constructive fraud). Cal. Civ,
Code § 338.
: Apparently recognizing this problem Wilmot relies on the doctrine of “delayed
discovery.” “In order to rely on the discovery rule for delayed accrual of a cause of
action, “[a] plaintiff whose complaint shows on its face that his claim would be barred
without the benefit of the discovery rule must specifically plead facts to show (1) the timg
and manner of discovery and (2) the inability to have made earlier discovery despite
reasonable diligence.” (McKelvey v. Boeing North American, Inc. (1999) 74 Cal.App.4th
151, 160.)” Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4™ 797, 808.

The operative complaint alleges that at a social event in March, 2007, Wilmot met

an attorney employed by The Bemheim Law Firm who told her he was working on a case

20

“Typicality refers to the nature of the claim or defense of the class representative,
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l against First American; Wilmot thought she remembered that this was the name of the
company involved in her refinance, a fact she verified when she got home; she then
called The Bernheim Law Firm and came to learn of the wrongdoing alleged in this
complaint. Wilmot also alleges her inability to have made earlier discovery despite
reasonable diligence: Plaintiffs had no reason to believe that First American was charging
| fees not authorized under the law; Defendants did not disclose that the law precluded
them from charging a loan tie-in fee; instead, by including the fees on the HUD-1, First
American represented to Plaintiffs and the class that it was entitled to charge for the fee;
“ Defendants intended that plaintiffs and class members rely on their misrepresentations.
Wilmot also alleges that FATCO distributed brochures called “About Your Escrow”
(Exhibit 3 to Third Amended Complaint) that misrepresent that their escrow fees are not

regulated by the state.

Wilmot’s supplemental brief asserts that the statute of limitations is manageable

because FATCO has the burden of proving that there ate class members who had
knowledge sufficient to trigger the statute of limitations and who therefore should have

| filed earlier, and that even if this has to be tried it is subject to common proof. Generally,

But where, as here, a pleading shows on its face that claims are time barred, it the
plaintiff”s burden to “plead and prove” delayed discovery. Here, Wilmot has pled and
now will be required to prove delayed discovery as to her claim.

This raises problems as to both Wilmot’s typicality and adequacy as a class
representative, and it raises issues as to manageability. Assuming that Wilmot
successfully proved delayed discovery, her proof would be individual. It would not
Hsuffice as to other class members whose claims are barred but for successful proof of

delayed discovery. Plaintiff concedes that 6,553 transactions closed before April 25.

21

the statute of limitations is an affirmative defense whose burden belongs to the defendant.
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12003. Those customers are potentially time-barred as:to all causes of action (5.6% of the

| class)(See Rausser Supp. Dec. dated November 20, 2017 at §14). In addition, 3 1,837

(27.25%) of the transactions in question closed between April 25, 2003 and April 24,
2004. This means that nearly one third of the class (32.85%) are subject to individualized
inquiry regarding whether their claims (other than the UCL claim) are time-barred.

Plaintift provides no feasible method of dealing with this issue, As FATCO points |

out, these class members will relay different facts about when and how they discovered

their claims, and about whether they saw and/or relief on the About Your Escrow

brochure. Such individualized inquiry presents a manageability issue that dictates against |

certification.
D. Superiority of Class Action/Manageability

Plaintiff argues that the Court should presume the case is manageable as a class

action and grant certification unless it is “clearly established” and “without dispute” that

there are issues of manageability, citing Reyes v. Board of supervisors (1987) 196 Cal.
App. 3d 1263, 1275, It is sufficient to note that the jurisprudence regarding class actions
has developed significantly since Reyes was decided and that our Supreme Court
instma.te&. in 2014 that: “Trial courts must pay careful attention to manageability when
deciding whether to certify a class action. In considering whether a class action is a

superior device for resolving a controversy, the manageability of individual issues is just

‘as important as the existence of common questions uniting the proposed class. If the

court makes a reasoned, informed decision about manageability at the certification stage,

the fitigants can plan accordingly and the court will have less need to intervene later to

control the proceedings.” Duranv. US. Bank National Association (2014) 59 Cal.dth 1,
29.
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To summarize, a class action trial would not be manageable here for four reasons. |

First, although the class can be ascertained, a manual search of thousands of files would
be required to do so accurately. Second, as to no cause of action can liability be
established simply because class members were charged a fee labeled on the HUD-1 as
“|oan tie-in fee.” The reasons the fees were charged must be examined. Third, many of

the causes of action require a showing of reliance, an individualized inquiry. Finally,

|l Wilmot and many of the class members will be subject to individual inquiry to determine

whether their claims (other than the UCL claim) are time barred. The Court should not

here attempt to determine liability on a classwide basis in these circumstances.

V. ORDER

For the reasons stated above, the motion is DENIED.

Dated: 7,{“’ % , AM & _MWT'
/ MAREN E. NELSON
Judge of the Superior Court

|| Documents Considered:

Filed May 30, 2017

‘Notice of Motion and Motion for Plaintiff Elizabeth Wilmot for Certification of a “Loan
Tie-In” Class (redacted/under seal and unredacted)
Declaration of Elizabeth Wilmot

Declaration of Steven Messner (redacted/under seal and unredacted)

Declaration of Michael Bidart
Declaration of Richard H. Friedman

23
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Plaintiff"s Request for Judicial Notice

Filed July 14, 2017

Defendant’s Opposition to Plaintiff’s Motion for Class Certification
Declaration of James Dufficy

Declaration of Kathy Stephens

Declaration of Linda Golden

Declaration of Jean O’Neill

Request for Judicial Notice

Filed August 15,2017 o

PlainGff Wilmot's Reply in Support of Class Certification of *“Loan Tie-In” Class
Declaration of Steven Meéssier (redicted/under seal and unredacted)

Declaration of Deninis Aigner

Request for Judicial Notice in Support of Reply

Filed September 29, 2017 ,
Plaintiff Wilmot's Supplemental Brief in Support of Class Certification

Filed October 30, 2017
Defendant’s Supplemental Brief in Support of Opposition to Plaintiff's Motion

Filed November 20, 2017

Wilmot's Reply to Defendant’s Response to Supplemental Brief in Support of Motion
Deéclaration of Steven Messner

Supplemental Reply Declaration of Gordon Rausser, Ph.D. (redacted/under seal and

unredacted)

Filed November 21, 2017 ‘

Corrected Wilriiot’s Reply to Defendant’s Response to Supplemental Briel
Notice of Errata re Wilmot’s Reply to Defendant’s Response to Supplemental Brief
Notice of Errata re Amended Supplemental Declaration of Gordon Rausser, Ph.D.

Amended Supplemental Reply Declaration of Gordon Rausser, Ph.D. (redacted and
funredacted)
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BC370141)
Kirk v, First American Title Co.

(Los Angeles County Superior Court No.
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Defendant First American Title Company (“First American”) files these responses to Plaintiff
Elizabeth Wilmot’s Objections to the following evidence submitted in support of First American’s
Opposition to Plaintiff’s Motion for Class Certification: (1) the 2017 Declaration of Kathy Stephens;
(2) the Declaration of James Dufficy; and (3) the 2011:Declaration of Jean O’Neill.

Plaintiff's motions to strike these declarations are &uplicativc of the arguments and grounds
advanced in cach of the individual objections to the same material; accordingly, i:irst American
incorporates its responses to the individual objections in opposition to the respective motions to strike

the declarations of Kathy Stephens, James Dufficy, and Jean O’Neili.

k BIECTIONS TO DECLARATION OF KAT

” Ol;jection No.1

Material objected fo: Stephens Declaration Paragraph 5, lines 8-12. “I am aware of-no
coordinated practice or training in place prior to 2007 that maridated escrow officers to use certain
'verbiage or reference specific rate manual sections when entering f“'ce descriptions in FAST
vIndividual escrow officers often used terminology that would be familiar to the lenders, borrowers,
buyers and/or sellers who would be reviewing HUD-1 Settlement Statements and/or Settlement
Statements.” '

‘ Grounds for objection: Irrelevant. (Cal. Evid. Code §§ 210, 350, 351.) Lacks of [sic]

foundation. (Cal. Bvid. Code § 702.) Inadmissible speculation. (Cal. Evid. Code § 403(a)(3).)

Defendant’s Response: Ms. Stephens has personal knowledge of the material objected to
from her extensive experience training escrow officers for First Ameri_cgn Title Insurance Company
(“FA Title Ins.”). She has been a Senior Bscrow Advisor since 2012, and sets the governance of

escrow transactions for escrow staff. (Stephens Dec. 1§ 2-3; Declaration of Joel D. Sicgel, attached

{|and procedures, i.nclﬁdihg applicable fees to charge. (Stephens Dec. § 3.; Stephens Depo. at 40:11-
22, 48:21-50:6.) She also served as both an FA Title Ins. Escrow Manager and Regional Escrow

Manager for Central California; her responsibilities included developing title and €SCTOW processes

-1-

hereto (“Siegel Dec.”) § 7 & Ex. F (Stephens Depo. at 46:7-47:7).) She previously worked as an FA

Title Ins. California Training Manager, in which ca;;acity she trained personnel on escrow practices

u DEFENDANT'S RESPONSE TO PLAINTIFF WILMOT’S MOTION TO STRIKE AND EVIDENCE OBJECTIONS
1046569852
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and conducting training on escrow operations. (Stephens Dec. at §2-3.) Thus, her testimony is not
lacking in foundation or speculative,

Cal, Evid, Code § 403(a)(3) is inapplicable because Ms. Stephens’ testimony is not based on a
preliminary fact that is the anthenticity of a writing.

The material objected to is relevant because it relates to the various loan tie-in and other
escrow services provided by First American escrow officers, how those services are entered and
denominated in the FAST system, and the limitations of the FAST system for ascertaining liability
and/or damages. Plaintiff’s objection to Ms. Stephens’ use of the term “often” to describe the
frequency with which escrow officers used certain terminology in the FAST system, if accepted, at
best goes to the weight of her testimony and not its admissibility.

Court’s Ruling on Objection 1: Sustained: ___ __ Overruled: __\{

Qbjection No. 2

Material objected to: Stephens Declaration Paragraph 6, lines 17-24. *As a result, in
transactions in which a borrower is obtaining a loan, First American often must provide lenders with
fee quotes, send lenders copies of contracts and preliminary reports, review anc} comply with lenders’
instructions and conditions, facilitate the signing of loan documents, package and send loan
documents to lenders, provide lenders with additional documents required for funding, e.g,, estimated
HUD-1 settlement statements or draft Closing Disclosures, coordinate the funding of loans with
lenders, balance lenders’ wired funds with estimated charges, abstract deeds of trust for recording,
and/or order loan title insurance policies as instructed by lenders.”

Grounds for objection: Lack of foundation. (Cal. Evid. Code § 702.) Inadmissible
speculation. (Cal. Evid. Code § 403(2)(3).)

Defendant’s Resi)onse: Plaintiff does not challenge the relevancy of this Paragraph of Ms.
Stephen’s Declaration, only that it purportedly lacks foundation and violates Evidence Code Section
403 (“Determination of foundational and other preliminary facts . ..”). But Ms, Stephens has
personal knowledge of the material objected to from her extensive experience training escrow
officers for First American Title Insurance Company (“FA Title Ins.”), She has been a Senior

Escrow Advisor since 2012, and sets the govemance of escrow transactions for escrow staff.

-2«

DEFENDANT’S RESPONSE TO PLAINTIFF WILMOT'S MOTION TO STRIKE AND EVIDENCE OBJECTIONS
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(Stephens Dec. §§ 2-3; Siege! Dec. § 7 & Ex. G (Stephens Depo. at 46:7-47:7).) She previously

2 Hworked as an FA Title Ins. California Training Manager, in which capacity she trained personnel on
3 | escrow practices and procedures, including applicable fees to charge. (Stephens Dee.  3.; Stephens
4 |IDepo. at 40:11-22, 48:21-50:6.) She also served as both an FA Title Ins. Escrow Manager and
5 {iRegional Esbr'ow Manager for Central California; her responsibilities included developing title and
6 |]escrow processes and conducting training on escrow operations. (Stephens Dec. §§ 2-3,) Thus, her
7 il testimony is not lacking in foundation or speculative.
8 Cal. Evid. Code § 403(a)(3) is inapplicable because Ms. Stephens’ testimony is not based on a
9 || preliminary fact that is the authenticity of a writing.
10 Plaintiff’s objection to Ms. Stephens’ use of the term “often” to describe the frequency with
11 {| which First American must provide various services to lenders, if accepted, at best goes to the weight
g§ 12 |{ofher testimqny and not its admissibility. _ / |
E_‘,i_‘ 13 Court’s Ruling on Objection 2: Sustained: Overruled:
agg g 14 Objection No. 3 .
g’égé 15 Material objected fo: Stephens Declaration Paragraph 7: “Escrow personnel often use thé
EE E‘u 16 || term ‘loan tie-in® to refer to such charges.”
§§ 17 Grounds for objection: Lack of foundation. (Cal. Evid. Code § 762.) Inadmissible
g~ 18 || speculation, (Cal. Evid. Code § 403(a)(3).)
19 Defendant’s Response: Plaintiff does not challenge the relevancy of this Paragraph of Ms.
20 |} Stephen’s Declaration, only that it purportedly lacks foundation and violates Evidence Code Section
21 }1403 (“Determination of foundational and other preliminary facts . . .”). But Ms, Stephens has
22 || personal knowledge of the material objected to from her extensive experience training escrow
23 ! officers for First American Title Insurance Company (“FA Title Ins.”). She has been a Senior
24 || Escrow Advisor since 2012, and sets the governance of escrow transactions for escrow staff.
25 |l (Stephens Dec. §§ 2-3; Siegel Dec. § 7 & Ex. F (Stephens Depo. at 46:7-47:7).) She previously
26 |l worked as an FA Title Ins. California Training Manager, in which capacity she trained personnel on
p. 27 |escrow practices and procedures, including applicable fees to charge. (Stephens Dec. §3.; Siegel
*f 28 || Dec. §7 & Ex. F (Stephens Depo. at 40:11-22, 48:21-50:6).) She also served as both an FA Title Ins:
» mgﬁﬁf}!DANT'S RESPONSE TO PLAINTIFF WILMOT'S MOTION TO STRIKE AND EVIDENCE OBJECTIONS
ot
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1 || Escrow Manager and Regional Escrow Manager for Central Califomia; her responsibilities included
2 |l developing title and escrow processes and conducting training on escrow operations. (Stephens Dec,
3 |iat92-3.) Thus, her testimony is not lacking in foundation or speculative. ;
4 H Cal. Evid. Code § 403(a)(3) is inapplicable because Ms. Stephens’ testimony is not based on a
5 |ipreliminary fact that is the authenticity of a writing.
6 Plaintiff’s objection to Ms, Stephens® use of the term “often” to describe the frequency with
7 1| which escrow personnel used the term “loan tie-in" to refer to such charges, if accepted, at best goes
"8 ] ito the weight of hex testimony and not its admissibility.
9 l : Court's Ruling on Objection 3: Sustained: Overruled:
0 OBJECTIONS TO DECLARATION OF JAMES DUFFICY
" Objection No. 4
gé 2 : Material objected to: Dufficy declaration Paragraph 3: “California escrow companies began
n_ugng B ‘to charge a loan tie-in fee in a limited pumber of transactions in the 1990s. This fee covered the
5 Esg 1 added cost incurred by escrow companies for processing paperwork related to the conveyance of title
24 .
E §§ % s to real property that had historically been done by lenders.”
gg : Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
24 s foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)
19
20
21
22
23
24
25
26
o 27
R
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2 ||testimony, only that it purportedly ]ack's foundation and constitutes hearsay. But Mr. Dufficy bas
3 p;'.rsonal knowledgs of the material objected to from over 14 years of experience working for FA Tit.
4 |[Ins., from 1994 to 2008, a period encompassing plaintiff’s proposed class period (January 1, 2003 to
5 1l April 1,2007). (Dufficy Dec. § 1.) Mr. Dufficy was also FA Tit. Ins,’s Regulatory Counsel for eight
6 ||years, from 1997 to 2005. (Dufficy Dec. §1.) As part of his job responsibilities he regularly
7 H communicated with the CDI on behalf of FA Title Ins., and often negotiated resolutions and
8 ||settlements with CDI when disputes arose. (/4. §2.) Mr. Dufficy confirmed at his deposition that his
9 1ljob responsibilities included assisting and advising escrow officers with jssues elevated to counsel,
10 {|and overseeing a division that performed escrow services. Thus, despite Plaintiff’s protests, Mr.
11 || Dufficy has testified to extensive experience with escrow companies and escrow practices. (Siegel
§3 12 {|Dec. 48 & Ex. G (Dufficy Depo. at 12:4-13; 21:8-15).) He was also designated First American’s
,_ 5%} 13 || Person Most Qualified to testify regarding First American's rate “filings with the [CDI] from January
ggi% 14 }}1, 1995 through the present, relating to whether and how much [First American] can charge for
gégg 15 Ilescrow related services” and has testified at length about Joan tie-in fees and attendant escrow fees
E; gg 16 |land services. Moreover, Plaintiff quotes from Mr. Dufficy’s 2007 deposition testimony, but
‘%é 17 Hconveniently deletes the remainder of his deposition answer, reflecting his personal knowledge and
8. 18 ‘ understanding of how “miscellaneous charges” were treated in First American’s rate filings at that
19 ‘ time. (See Pf.'s Objections, Ex. 15 (11/9/07 Dufficy Depo. at 84:12-15) (“My job didn't involve rate
20 lifilings, but it was my understanding that n;iscellaneous charge was excluded . . .").) That 2007
21 || deposition testimony does not contradict the foundation set forth in Mr. Dufficy’s declaration.
22 His testimony is not hearsay because he is not offering statements made by someone else, but
23 || describing escrow company practices of which he is personally familiar.
24 Court’s Ruling on Objection4: Sustained: Overruled: /
25 Objection No. 5§
26 Material objected to: Dufficy declaration Paragraph 4: “This work included reviewing
. 27 |ilender instructions, reviewing lender paperwork with buyers, obtaining verifications (e.g., of
—-1 28 || borrower employment), itemizing costs in a specific way, providing additional certified copies of
ol IMBSEENDANT'S RESPONSE TO PLAINTIFF W’[LM_(SJZF'S MOTION TO STR.IKE AND EVTDENCE 0BJ ECTIONS: :
o

Defendant’s Response: Plaintiff does not challenge the relevancy of Mr. Dufficy’s

163



(213) 6239300

’ DENTONS USLLP
601 SOUTH FIGUEROA STREET, Surmre 2500
LOS ANGELES, CALIFORNIA 90017-5704

.r.,_1

|\

A W

v e = N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

® ®

“deeds of trust, expedited processing to lock-in a specific mortgage rate, providing proof of escrow
license and insurance, and ensuring that the property was duly insured to the lender’s specification
(¢.g., owner had property and flood insurance), and other tasks formerly handled by lenders.”

JF Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
| foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

‘ Defendant’s Response: Plaintiff does not challenge the relevancy of Mr, Dufficy’s

I testimony, only that it purportedly lacks foundation and constitutes hearsay. But Mr, Dufficy has

| personal knowledge of the material objected to from over 14 years of experience working for FA Tit,

April 1,2007). (Dufficy Dec. § 1;) Mr. Dufficy was also FA Tit. Ins.’s Regulatory Counsel for eight
years, from 1997 to 2005. (Dufficy Dec. '|I 1.) As part of his job responsibilities he regularly
communicated with the CDI on behalf of FA Title Ins., and often negotiated resolutions and
settlements with CDI when disputes arose. (/. §2.) Mr, Dufficy confirmed at his deposition that his
job responsibilities included assisting and advising escrow officers with issues elevated to counsel,
and overseeing a division that performed escrow services. Thus, despite Plaintiff's protests, Mr.
Dufficy has testified to extensive experience with escrow companies and escrow practices. (Siegel
Dec. 8 & Ex. G (Dui’ﬁcy Depo. at 12:4-13; 21 :8-15-).) He was also designated First American’s
Person Most Qualified to testify regarding First American’s rate “ﬁli}xgs with the [CD]] from January
1, 1995 through the present, relating to whether and how much [First American] can charge for
escrow related services” and has testified at length about loan tie-in fees and attendant escrow fees
and services. Moreover, Plaintiff quotes from Mr. Dufficy’s 2007 deposition testimony, but
conveniently deletes the remainder of his deposition answer, reflecting his personal knowledge and
understanding of how “miscellaneous charges™ were treated in First American's rate filings at that
time. (See Pf.’s Objections, Ex. 15 (11/9/07 Dufficy Depo. at 84:12.15) (“"My job didn’t involve rate
filings, but it was my understanding that miscellaneous charge was excluded . . .").) That 2007

deposition testimony does not contradict the foundation sct forth in Mr. Dufficy’s declaration,

-5-

Ins., from 1994 10 2008, a period encompassing plaintiff’s proposed class period (January 1, 2003to
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1 His testimony is not hearsay because he is not offering statements made by someone else, but
2 || describing escrow company practices of which he iz personally familiar,
3 Court’s Ruling on Objection 5: Sustained: Overruled: /
4 :
5 Objection No. 6
6 Matcrial objected to: Dufficy declaration Paragraph 5: “Throughout the 1590s, there was
7 {|no uniform practice of lenders as to whether they would avail themselves of loan tie-in services
8 |lprovided by escrow companies.”
9 Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
10 {{foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)
11 Defendant’s Response: Plaintiff does not challenge the relevancy of Mr. Dufficy’s
s 12 ||testimony, only that it purportedly lacks foundation and constitptes hearsay. But Mr, Dufficy has
E_.%_ 13 |l personal knowledge of the material objected to from over 14 years'of experience working for FA Tit.
§§§§ 14 ||Ins., from 1994 to 2008, a period encompassing plaintiff’s proposed class period (January 2, 2003 to
E"g,’gg 15 || April 1, 2007). (Dufficy Dec. §1.) Mr. Dufficy was allso FA Tit. Ins.’s Regulatory Counsel for eight
§§ ge 16 |lyears, from 1997 to 2005, (Dufficy Dec. ] 1.) As part of his job responsibilities he regulady
55 17 | communicated with the CDI on behalf of FA Title Ins., and often negotiated resolutions and
§§ 18 |{settlements with CDI when d;sputes arose. (Jd. §2.) Mr. Dufficy confirmed at his deposition that his
19 |ljob responsibilities included assisting and advising escrow officers with issues elevated to counsel,
20 }iand overseeing a division that performed escrow services. Thus, despite Plaintiff’s protests, Mr.
21 || Dufficy has testified to extensive experience with escrow companies and escrow practices. (Siegel
22 |IDec. 18 & Ex. G (Dufficy Depo. at 12:4-13; 21:8-15).) He was also designated First American’s
23 || Person Most Qualified to testify regarding First American’s rate “ﬁlings with the [CDI] from January
24 111, 1995 through the present, relating to whether and how much [First American] can charge for
25 1] escrow related services” and has testified at length about loan tie-in fees and attendant escrow fees
26 |land services. Moreovér, Plaintiff quotes from Mr. Dufficy’s 2007 deposition testimony, butw
- 27 |lconveniently deletes the remainder of his deposition answer, reflecting his personal knowledge and
':“ 28 ||understanding of how “miscellaneous charges” were treated in First American’s rate filings at that
i '
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time. (See Pf.'s Objections, Ex. 15 (1 1/9/(;7 Dufficy Depo. at 84:12-15) (“My job didn’t involve rate
filings, but it was my, understanding that miscellaneous charge was excluded ...").) That 2007
deposition testimony does not contradiet the foundation set forth in Mr. Dufficy’s declaration..

His testimony is not hearsay because he is not offering state‘n;ems made by someone else, but
describing escrow company practices of which be is personally familiar,

Court’s Ruling on Objection 6: Sustained: Overruled: /

Objection No. 7

Material objected to: Dufficy declaration Paragraph 6: “Throughout the 2000s, lenders
continued to delegate more and more services which they had traditionally provided onto escrow
companies in California in more and more transactions.”
‘ Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
foundation. (Cal. Evid, Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

Defendant’s Response: Plaintiff does not challenge the relevancy of Mr. Dufficy’s
testimony, only that it purportedly lacks foundation and constitutes hearsay. But-Mr, Dufficy has
personal knowledge of the material objected to from over 14 years of experience working for FA Tit.

Ins., from 1994 to 2008, a period encompassing plaintiff’s proposed class period (January 1, 2003 to

years; from 1997 to 2005. (Dufficy Dec. § 1.) As part of his job responsibilities he regularly
communicated with the CDI on behalf of FA Title Ins., and often negotiated resolutions and
settlements with CDI when disputes arose. (Jd. §2.) Mr. Dufficy confirmed at his deposition that his
job responsibilities included assisting and advising escrow officers with issues elevated to counsel,
and overseeing a division that performed escrow services. Thus, despite Plaintiff’s protests, Mr.
Dufficy has testified to extensive experience with escrow companies and escrow practices, (Siegel
Dec. § 8 & Ex. G (Dufficy Depo. at 12:4-13; 21:8-15).) He was also designated First American’s
Person Most Qualified to testify regarding First American's rate “filings with the [CDI] from January
1, 1995 through the present, relating to whether and how much [First American] can charge for
escrow related services” and has testified at length about loan tie-in fees and attendant escrow fees

and services. Moreover, Plaintiff quotes from Mr, Dufficy’s 2007 deposition testimony, but
3

April 1, 2007). (Dufficy Dec. § 1.) Mr. Dufficy was also FA Tit, Ins.’s Regulatory Counsel for eight

l I DEFENDANT'S RESPONSE TQ PLAINTIFF WILMOT'S MOTION TO STRIKE AND EVIDENCE OBIECTIONS
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conveniently deletes the remainder of his deposition answer, reflecting his personal knowledge and
understanding of how “miscellaneous charges™ were treated in First American’s rate filings at that
time. (See Pf's Objections, Ex. 15 (11/9/07 Dufficy Depo. at 84:12-15) (“My job didn’t involve rate
filings, but it was my understanding that miscellaneous charge was excluded . . .”).) That 2007
deposition teséimony does not contradict the foundation set forth in Mr. Dufficy’s declaration.

His testimony is not hearsay because he is not offering statements made by someone else, but

describing escrow company practices of which he is personally familiar. /
Court’s Ruling on Objection 7: Sustained: Overriled:
7 Objection No. 8

Material objected to: Dufficy declaration Paragraph 7: “Escrow companies responded by

‘H charging various fees for processing this additional paperwork and related work. There was no

uniform name for such fees. One such name was a “loan tie-in, fee. Other fees for such work, or part
of such work, included a “document processing fee,” a “concurrent junior mortgage escrow fee,” and

a “document download fee.” With the exception of the loan tie-in fee, all of these fees were included

}in FA Title Ins. Co. ‘s Schedule of Fees, effective April 18, 2005.”

Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
ifoundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

Defendant’s Response: Plaintiff does not challenge the relevancy of Mr. Dufficy’s
testimony, only that it purportedly lacks foundation and constitutes hearsay. But Mr. Dufficy has
‘personal knowledge of the material objected to from over 14 years of experience working for FA Tit.
Ins., from 1994 to 2008, a period encompassing plaintiff’s proposed class period (January 1, 2003 to
April 1, 2007). (Dufficy Dec. § 1.) Mr. Dufficy was also FA Tit. Ins.’s Regulatory Counsel for eight
years, from 1997 to 2005. (Dufficy Dec. §1.) As part of his job responsibilities he regularly

communicated with the CDI on behalf of FA Title Ins., and often negotiated resolutions and

job responsibilities included assisting and advising escrow officers with issues elevated to counsel,
and overseeing a division that performed escrow services. Thus, despite Plaintiff's protests, Mr.

Dufficy has testified to extensive experience with escrow companies and escrow practices. (Siegel

-9-

et e

lsettlements with CDI when disputes arose. (Jd. §2.) Mr. Dufficy confirmed at his deposition that his
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Dec. §8 & Ex. G (Dufficy Depo. at 12:4-13; 21:8-15).) He was also designated First American’s

Person Most Qualified to testify regarding First American’s rate “fﬂmés with the [CDI] from January

1, 1995 through the present, relating to whether and how much [First Americdn] can charge for

f

escrow related services” and has testified at length about loan tie-in fees and attendant escrow fees
and services. Moreover, Plaintiff quotes from Mr. Dufficy’s 2007 deposition testimony, but
conveniently deletes the remainder of his deposition answer, reflecting his personal knowledge and
understanding of how “miscellaneous charges™ were treated in First American’s rate filings at that
time. (See Pf.’s Objections, Ex. 15 (11/9/07 Dufficy Depo. at 84:12-15) (“My job didn’t involve rate
filings, but it was my understanding that miscellaneous charge was excluded . ..”).) That 2007
l deposition testimony does not contradict the foundation set forth in Mr. Dufficy’s declaration.
His testimony is not hearsay because he is ﬁ,ot offeting statements made by someone else, but
|| describing escrow company practices of which he is personally familiar,
Court’s Ruling on Objection 8: Sustained: Overruled: /
Objection No. 9 '

Material objected to: Dufficy declaration Paragraph 8: “The CDI conducted a Market
Conduct Exam of FA Title Ins. Co. “as of October 26, 2004 (the “2004 MCE™) and on December
29, 2006 it issued a confidential report providing its findings related to the 2004 MCE (the “2006
Report”). A true and correct copy of the relevant portion of the 2006 Report, redacted to protect
confidentiality, is attached hereto as Exhibit A.”

Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

from Mr. Dufficy’s declaration that in effect merely references to and quotes from the 2006 Report
that is attached as Exhibit A to his Declaration. But the authenticity of that 2006 Report (and thus the
foundation for Mr. Dufficy’s testimony) cannot be seriously disputed. In fact, at Plaintiff Counsel’s
request, that Report was admitted into evidence in the related Kirk Action (see Siegel Dec., Ex. A
(12/11/13 Kirk Trial Tr. at 38:2-6) & Ex. B (12/27/13 Kirk Trial Tr. at 167:11-21)), and has been

introduced at multiple depositions, without objection to the document’s authenticity, (See, e.g.,

BLE

" Defendant’s Response: Incredibly, Plaintiff objects, on foundational grounds, to a paragraph
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Siegel Dec. Y 5 & Ex. D (6/3/11 Barker Depo. at 62:5-10).) Mr, Dufficy’s Declaration further
authenticates the 2006 Report, based on his personal knowledge and experience (see First American's
responsés to Plaintiff's Objections Nos. 4 to 8, supra) and is not hearsay. This objection is baseless.

Court’s Ruling on Objection 9: ‘Sustained: __ Overrdled:

Objection No. 10

Material objected to: Dufficy declaration Paragraph 9; “The 2006 Report concluded that
fA Title Ins. Co. ‘incorrectly applied its filed titie and escrow rates’ by charging an "unified loan tie-
.in fee’ bn certain escrow transactions. See 2006 Report at 21.”

Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

Defendant’s Response: Incredibly, Plaintiff objects, on foundational grounds, to a paragraph
from Mr. Dufficy’s declaration that in effect merely references to and quotes from the 2006 Report
that is attached as Exhibit A to his Declaration. But the authenticity of that 2006 Report (and thus the
foundation for Mr. Dufficy’s testimony) cannot be seriously disputed. In fact, at Plaintiff Counsel’s
request, that Report was admitted into evidence in the related Kirk Action (see Siegel Dec., Ex. A
(12/11/13 Kirk Trial Tr. at 38:2-6) & Ex. B (12/27/13 Kirk Trial Tr. at 167:11-21), and has been
introduced at multiple depositions, without objection to the document’s authenticity. (See, e.g.,
Siegel Dec. § 5 & Ex. D (6/3/11 Barker Depo. at 62:5-10).) Mr, Dufficy’s Declaration further
authenticates the 2006 Report, based on his personal knowledge and experience (see First American’s
responses to Plaintiff*s Objections Nos. 4 to 8, supra) and is not hearsay. This objection is baseless.

Court’s Ruling on Objection 10: Sustained:; Overriled:

Object'ion No. 11

Material objected to: Dufficy declaration Paragraph 10: “Contemporaneous with the 2006

|| Report, FA Title Ins. Co. reached a settlement with the CDI by which it resolved the CDI's allegation

regarding loan tie-in fees, as well as numerous other allegations. A true and correct copy of the
‘Stipulation and Waiver’ memorializing this settlement is attached hereto as Exhibit B.”

Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

-11-
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from Mr. Dufficy’s declaration that in effect merely references to and guotes from the *“Stipulation
and Waiver” that s attached as Exhibit B to his Declaration. But the authesticity of that Stipulation
and Waiver (and thus the foundation for Mr. Dufficy’s testimony) cannot be seri_ously disputed. In
fact, at Plaintiff Counsel’s request, that document was admitted into evidence in the related Kirk

Action (See Siegel Dec., Ex. A (12/11/13 Kirk Trial Tr. at 59:1-7)), and has been introduced at

Ex. C (10/4/10 Kemp Depo. at 55:5-56:14).) Mr. Dufficy's Declaration further authenticates the
Stipulation and Waivet, based on his personal knowledge and experience (see First American’s
responses to Plaintiff’s Objections Nos. 4 to 8, supra) and is not hearsay. This objection is baseless.

Court’s Ruling on Objection 11: Sustained: Overruled: g

Oi)jection No. 12

Material objected to: Paragraph 11: “Pursuant to the Stipulation and Waiver, FA Title Ins.
{1 Co. agreed to pay $10,000,000, The Stipulation and Waiver ‘resolve] d] fully all matters arising out
of the [2004 MCE),’ including the allegation that FA Title Ins. Co. ‘incorrectly applied its filed title
and escrow rates' in that it charged an ‘unfiled loan tie-in fee’ on certain escrow transactions.”

Grounds for objection: Lack of personal knowledge. (Cal. Evid. Code § 702(a).) Lack of
foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

Defendant's Response: Incredibly, Plaintiff objects, on foundational grounds, to a paragraph
from Mr. Dufficy’s declaration that in effect merely references to and quotes from the “Stipulation
and Waiver” that is attached as Exhibit B to his Declaration. But the authenticity of that Stipulation
and Waiver (and thus the foundatior;for Mr, Dufficy’s testimony) cannot be seriously disputed. In
fact, at Plaintiff Counsel’s request, that document was admitted into evidence in the related Kirk -
Action (See Siegel Dec., Ex. A (12/11/13 Kirk Trial Tr. at 59:1-7)), and has been introduced at
multiple depositions, without objection to the document’s authenticity. (See, e.g., Siegel Dec. 74 &
Ex. C (10/4/10 Kemp Depo. at 55:5-56:14).) Mr, Dufficy’s Declaration further authenticates the
Stipulation and Waiver, basgd on his personal knowledge and experience (see First American’s

responses to Plaintiff’s Objections Nos. 4 to 8, supra) and is not hearsay. This objection is baseless.

1l -12-

Defendant’s Response: Incredibly, Plaintiff objects, on foundational grounds, to a paragraph |

muitiple depositions, without objection to the document's authenticity. (See, e.g., Siegel Dec. {4 & |
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Court's Ruling on Objection 12: Sustaineds ______ Overruled:
) Objection No. 13

Material objected to: Parapraph 12: “Additionally, as part of its settlement negotiations
with the CDI, FA Title Ins. Co. agreed to file an amended Schedule of Fees to include, and which-did
inclide, a loan tie-in fee.” .

Grounds for objection: Lack of personal knowledge. (éal. Bvid. Code § 702(a).) Lack 7 of
foundation. (Cal. Evid. Code § 702.) Hearsay. (Cal. Evid. Code § 1200.)

Defendant’s Response: Incredibly, Plaintiff objects, on foundational grounds, to @ passage

e

e

from Mr. Duffiéy's declaration for the proposition that First American “agreed to file an amended
| Schedule of Fees to include, and which did include, a loan tie-in fee.” But the authenticity of that
12007 Schedule of Fees, which did include a loan tic-in fee, cannot be seriously di%p;xted-. In fact, a5
pért of hier moving papers, Pldintiff submitted the pertinent excerpt from that Schedule of Fees that

, W'FA Title Ins. agreed to file and did file with CDI in February 2007 (see Declaration of Steven

Messner In Support of Wilmot’s Motion for Class Certification, § 9 & Ex. 8, at p.80 (J-32 / Escrow
Related Services).) Mr. Dufficy’s Declaration only further authenticates that rate filing, based on his
personal knowledge and experience (s”e:e First' American’s responses to Plaintiff's Objections Nos: 4
to 8, sypra) and is not hearsay. This objection is baseless. _

Court’s Ruling on Objection 13; Sustained: _ Overriled:

Objection No. 14

Material objected fo: Paragraph 14; “In FA Title Ins: Co.'s negotiations with the CDI, the
CD1 indicated that the loan tie-insats should be filed, and FA Ttk Ins; Co.agreed to do s0. Atno
time did the CDI take the position that the work underlying the loan tic-in fee had not been
performed.” : o

Grounds for objection: Lackof personal knowledge. (Cal. Evid. Code §702(a).) Lack of
foundation. (Cal. Bvid. Code § 702.) Hearsay. (Cal. Bvid. Code § 1200.)

Defendant’s Response: Incredibly, Plaintiff objects, on foundational grounds, to a passage
from Mr. Dufficy’s declaration for the proposition that First American “agreed” o file an amended

Schedule of Fees to include, and which did include, & loan tie-in fee. But the authenticity of that
13-
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2007 Schedule of Fees, which did include a loan tie-in fee, cannot be seriously disputed. In fact, as
part of her moving papers, Plaintiff submitted the pertinent excerpt from that Schedule of Fees that
FA Title Ins. agreed to file and did file with CD] in February 2007 (see Declaration of Steven
Messner In Support of Wilmot's Motion for Class Certification, § 9 & Ex. 8, at p.80 (J-32 / Escrow
Related Services).) Mr. Dufficy’s Declaration only further authenticates that rate filing, based on his
personal knowledge and experience (see First American’s responses to Plaintiff’s Objections Nos. 4

to 8, supra) and is not hearsay. This objection is baseless.

Overruled: _,GL_

JBJECTIONS TO 2011 DE TION OF JEAN O’NEILL
Objection No. 15

Court’s Ruling on Objection 14: Sustained:

Material objected to: O'Neill Declaration Paragraph 4: “Based on my review of the escrow
file, I could have and would have charged a concurrent junior escrow fee under section J-38 had this
transaction occurred in 2005 after the rates for these fees also [had] been filed. This is because,
| among other reasons, the transaction involved two mortgages, the second in junior plosition, and
much of the work underlying the ‘loan tie-in’ charged could and would have fallen under that
vsection.“

Grounds for objection: Inadmissible speculation, (Cal. Evid. Code § a03(a)(3).} Lack of
personal knowledge. (Cal. Evid. Code § 702(a).) Lack of foundation. (Cal. Evid. Code § 702.)
Hearsay. (Cal. Evid. Code § 1200.)

Defendant’s Response: Ms. O'Neill has personal knowledge of the material objected to
from over 20 years of experience as an Escrow Officer for First American, the escrow officer for
Wilmot’s 2004 purchase of real property and in the post-April 2005 timeframe that is the subject of
the disputed_ testimony, and from her review of records maintained by First American, (Siegel Dec.,
16 & Ex. E (O'Neill Depo. at 11:2-4, 17:23-18:1); O'Neill Dec. §{ 1-2.) Ms. O°Neill confirmed
durir;g her deposition that she was personally involved with and oversaw the individual escrow
transaction for Wilmot. (Siegel Dec. § 6 & Ex. E (O'Neill Depo. at 19:11-22).) Thus, her testimony

is not lacking in foundation or speculative. Her testimony is relevant as an example of how fees

-14.
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charged to certain putative class members during the post-April 2005 timeframe were pursuant to
separately filed rates, notwithstanding a “loan tie in” label.
Court’s Ruling on Objection 15: Sustained: QOverruled: l/

Objection No. 16

Material objected to: O’Neill Declaration Paragraph 4: “In addition, from my review of the

: Escrow file, an clectronic download fee under section J-32, as amended in 2005, may also have been

called for. However, I could not determine this from the records I had availeble to me from this 2003
transaction and I cannot recall now in 2011 whether the work performed in that escrow and included
in the loan tie-in fee included that. I would hav'e‘to search further.”

Grounds for objection: Inadmissible speculation. (Cal. Evid. Code § 403(2)(3).) Lack of
personal knowledge. (Cal: Evid. Code § 702(n).) Lack of foundation. (Cal. Evid. Code § 702.)
Hearsay. (Cal. Evid. Code § 1200.) (

Defendant’s Response: Ms, O'Neill has personal knowledge of the material objected to
from over 20 years of experience as an Escrow Officer for First American, as the escrow officer for
Wilmot's purchase of real property, and from her review of records maintained by First Armerican.
(Siegel Dec. § 6 & Ex. E (O’Neill Depo. at 11:2-4, 17:23-18:1); O'Neill Dec. 1 1-2.) Ms. O'Neill

confirmed during her deposition that she was the person most qualified on the individual escrow

transaction for Wilmot. (Siegel Dec. § 6 & Ex. E (O'Neill Depo. at 19:11-22).) Thus, her testimony

is not lacking in foundation or speculative. Her testimony is relevant as an example of how fees

charged to certain putative class members may have been pursuant to separately filed rates,
notwithstanding a “loan tie in” label. Cal. Evid. Code § 1200 is inapplicable becausé Ms. O'Neill's
statement was not made by anyone other than Ms. O’ Neill.

Plaintiff contends that Ms, O’Neill’s declaration is “speculative” because she states that she

could not determine, based on her review of the Wilmot escrow file, whether an “electronic

|| download™ may “have also been called for.” (O’'Neill Dec. §5.) But that is the very point of her

Declaration -- that any attempt to ascertain whether an electronic download fee might have applied in

any given transaction would entail much greater work and research than merely relying on a “loan tie

-15-
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certification inappropriate.

Court’s Ruling on Objection 16: Sustained:

Dated: August __, 2017

Daded : ©|30/17

-16-

in" label found in FAST, rendering liability and/or damages undeterminable, and thus rendering

Overruled: /

DENTGNS US LLP

ican/Title Company and First
American Title Insurance Company
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MAREN E. NELSON
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Re: Wiltnot v. First American Title Ins. Company
Case No.: BC370141

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES I am employed in the County
of Los Angeles, State of California. I am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont, California
91711,

On April 11, 2018, I served the foregoing documents described as NOTICE OF APPEAL
on the interested parties in this action by placing __ the original XX a true copy thereof
enclosed in sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST
[XX] VIA ELECTRONIC SERVICE VIA CASE ANYWHERE through electronic
transmission to all parties appearing on the electronic service list.
[XX] (State) I declare under penalty of perjury under the laws of the State of California

that the above is true and correct.

[ (Federal) I declare that I am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on April 11, 2018, at Claremont, California.
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Re: Wilmot v. First American Title Ins, Company
Case No.: BC370141
SERVICE LIST

Ronald D. Kent, Esq. Attorneys for Defendant,

Joel D. Siegel, Esq. First American Title Company
Dentons US LLP

601 South Figueroa Street, Suite 2500

Los Angeles, California 90017

Telephone: (213) 623-9300

FAX: (213) 623-9924

Sonia Martin, Esq. Attorneys for Defendant
Dentons US LLP First American Title Company
525 Market Street, 26th Floor

San Francisco, CA 94105

(415) 882-5000

Steven J. Bernheim, Esq. Attorneys for Plaintiffs
The Bernheim Law Firm

11611 Dona Alicia Place

Studio City, California 91604

Telephone: (818) 760-7341

Email: b@thebernheimlawfirm.com

Taras Kick, Bsq. Attorneys for Plaintiffs
The Kick Law Firm, APC

201 Wilshire Boulevard, Suite 350

Santa Monica, California 90401

Telephone: (310) 395-2988

FAX: (310) 395-2088

Richard H, Friedman, Esq. Attorneys for Plaintiffs
Friedman Rubin

1126 Highland Avenue

Bremerton, Washington 98337

(360) 782-4300

Nazo S. Semerdjian, Esq. Attorneys for Plaintiffs
The Semerdjian Law Firm

898 San Pablo Way

Duarte, California 91010

(626) 215-5161
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Richard L. Keliner, Esq.
Kabateck Brown Kellner LLP
644 S. Figueroa Street

Los Angeles, CA 90017

(213) 217-5000

Attorneys for Plaintiffs
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TO ALL PARTIES HEREIN AND TO THEIR ATTORNEYS OF RECORD:
NOTICE IS HEREBY GIVEN that plaintiff, Jason Munro, appeals to the Court of

Appeal of the State of California for the Second Appellate District, from the order dated

December 11, 2018, dismissing the ninth cause of action of his third-amended complaint

(which was the sole cause of action remaining in the case at the time of dismissal) with

prejudice, and from all prior orders encompassed within the judgment of dismissal,

including without limitation the order dated October 23, 2018, denying Plaintiffs’

Motion for Leave to File a Fourth Amended Complaint. Notice of entry of the order

dismissing the ninth cause of action was served on January 9, 2019.

Date; February _/_‘5:, 2019

SHERNOFF BIDART ECHEVERRIA LLP

g™ e ]
Q\ME-W —
By &l -
STEVEN MESSNER
Attorneys for Plaintiffs
-2-
NOTICE OF APPEAL
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Re: Kirk v. First American Title Company
Case No.; JCCP 4751

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES I am employed in the County of Los
Angeles, State of California. [am over the age of 18 and not a party to the within action; my
business address is; 600 South Indian Hill Boulevard, Claremont, California 91711.

On February 15, 2019, I served the foregoing documents described as NOTICE OF APPEAL on
the interested parties in this action by placing __ the original XX a true copy thereof enclosed in
sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

[XX] VIA ELECTRONIC SERVICE VIA CASE ANYWHERE through electronic transmission to
all parties appearing on the electronic service list.

[XX] (State) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

(] (Federal) I declare that I am employed in the office of a member of the bar of this court at whose
direction the service was made.

Executed on February 15, 2019, at Claremont, California.

Debbie Hunter

-3-

NOTICE OF APPEAL

182



SHERNOFF BIDART
ECHEVERRIAY™
LAWYERS FUR INSURANCE POUCYHOLDERS

ol

N 00 N\ Gy O e N

NN NN NN NN R 2
BN RERBRERELEEIS&EGRGRE R B

Re: Kirk v. First American Title Company
Case No.: JCCP4751

SERVICE LIST

Ronald D. Kent, Esq.

Joel D. Siegel, Esq.

Dentons US LLP

601 South Figueroa Street, Suite 2500
Los Angeles, California 90017
Telephone: (213) 623-9300

FAX: (213) 623-9924

Sonia Martin, Esq.

Dentons US LLP

525 Market Street, 26th Floor
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(415) 882-5000

Steven J. Bernheim, Esq.

The Bernheim Law Firm

11611 Dona Alicia Place

Studio City, California 91604
Telephone: (818) 760-7341

Email: BernieBemheim@Gmail.com

Taras Kick, Esq.

The Kick Law Firm, APC
815 Moraga Drive

Los Angeles, CA 90049
Telephone: (310) 395-2988
FAX: (310) 395-2088

Richard H, Friedman, Esq.
Friedman Rubin

1126 Highland Avenue
Bremerton, Washington 98337
(360) 782-4300

Nazo S. Semerdjian, Esq.
The Semerdjian Law Firm
898 San Pablo Way
Duarte, California 91010
(626) 215-5161

Attorneys for Defendant,
First American Title Company

Attorneys for Defendant
First American Title Company

Attommeys for Plaintiffs

Attorneys for Plaintiffs

Attorneys for Plaintiffs

Attorneys for Plaintiffs
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E-Served: Dot 23 2018 4:43PM PDT Via Case Anywhere

Kl

LOS ANGFT FS 51 IDERIOR COURT

0CT 232018
LENS) - wrLLERK
BY_JE stlraeil o Deputy
RANCY NAVARRO

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

FIRST AMERICAN TITLE COMPANY E Case No.: BC370141

CASES JCCP 4751
This d ¢ conce ORDER DENYING PLAINTIFFS’
Is document concerns MOTION FOR LEAVE TO FILE A

: . . ) { FOURTH AMENDED COMPLAINT
ZV‘MIIBOCL;?’O‘:[;; 1v First American Title Ins. ‘ " AND GRANTING IN PART AND
0. BL DENYING IN PART PLAINTIFFS
MOTION TO SEVER CLAIMS

Date: September 21, 2018
Time: 9:00 a.m.
" Dept.. SSC 17

I. INTRODUCTION
Plaintiffs Elizabeth Wilmot (Wilmot) and Jason Munro (Munro) filed this action

: against Defendants First American Title Company and First American Title Insurance
Company (First American) on April 2, 2007. It was coordinated for purposes of discovery

with other actions against First American stemming from real estate transactions in which

First American provided title insurance and/or escrow services. It has been actively
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1 who were charged a loan tie-in fee prior to April 2, 2007. TAC, §7. Wilmot and Munro are

litigated for portions of the intervening 11 years. During a significant portion of the time it
also has been stayed.

The operative complaint is the Third Amended Complaint (TAC), filed on or about
August 4, 2010. Following various demurrers the remaining causes of action are for
Breach of Fiduciary Duty, Fraud and Deceit, Constructive Fraud, Unjust Enrichment,
Violation of the Consumer Legal Remedies Act, and Unfair Competition. Essentially,
Wilmot and Munro allege that First American charged them a $125 “loan tie-in” fee at a
time when it did not have the right to do so because it had not filed for such a rate with the

Department of Insurance. As set forth in the operative TAC, they sought to represent those]

both members of this class. TAC, 98. Certification of Wilmot’s proposed class was denied
on February 16, 2018, including denying certification of a claim under the UCL. That
order is the subject of a pending appeal. First American has filed a motion to dismiss the
appeal, which has not yet been ruled upon.

The TAC also alleges First American provided inducements to builders and
developers in exchange for business referrals related to the purchases of new construction.
The federal Real Estate Settlement Procedures Act of 1974, 12 U.S.C. §§ 2601-2617
(RESPA), makes it illegal for any person to give or receive any fee or kickback pursuant to
an agreement or understanding that business incident to a real estate settlement service will
be referred to any person. This allegation has been in all of the complaints filed by Munro
since the original Complaint was filed in 2007. Exhibit A to First American’s Request for
Judicial Notice at §80. It forms the basis for the UCL cause of action brought by Munro, it
being alleged that the claimed violations of RESPA are the predicate acts giving rise to the
UCL claim. TAC, 91 7, 8. No class has been certified with respect 1o this claim nor has
there been any request to do so.

Munro now seeks leave to file a Fourth Amended Complaint adding a statutory
cause of action for violation of RESPA. Wilmot and Munro also seek an order severing

the claims of the two plaintiffs and staying Wilmot’s claims. The matters were briefed and

<2 -
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| stating why the amendment is necessary and proper, when the facts giving rise to the

oral argument conducted on September 21, 2018. The Court asked for further limited
briefing on one question and asked that Munro produce certain orders that he represented
constituted orders regarding the production of documents relevant to the RESPA claims.
The briefing was concluded and the orders requested to be filed were received on October
5,2018," at which time the matter stood submitted.

Having considered the arguments of counsel and the admissible evidence, the Court
concludes that leave to amend is properly denied here, as at this stage in the proceedings,
First American would be prejudiced by allowing the amendment. The motion for leave to
amend is therefore denied.

The motion to sever, to the extent it seeks a stay of trial of both Wilmot and
| Munro’s individual claims, is granted. For the reasons that follow it is otherwise denied.

II. MOTION FOR LEAVE TO AMEND

A. Legal Standard

Courts may, in the furtherance of justice and on any terms as may be proper, allow &
party to amend a pleading. Cal. Code Civ. Pro. §437(a)(1). Judicial policy favors ‘
amendment. Nestle v. Santa Monica (1972) 6 Cal.3d 920, 939. However, leave to amend
is properly denicd when an unreasonable delay in seeking amendment prejudices the
defendant. Record v. Reason (1999) 73 Cal. App. 4" 472, 486487 (Leave to amend
properly denied where plaintiff was aware of the circumstances supporting the amendment
when he filed his original complaint three years previously).

A motion for leave to amend must be accompanied by a supporting declaration

amended allegations were discovered, and the reason why the request for amendment was
not made earlier. Cal. Rules of Court, Rule 3.1324 (b). Implicit in this rule is the rule that

parties must not delay in seeking to amend. However, delay alone is an insufficient basis

' Munro was given leave to file certain orders. He did so, accompanied by a six page single-
spaced letter brief, to which First American objected. The Exhibits to the letter are considered.

The content is not.

23
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EAfter a review of all of the factual information obtained in discovery, extensive legal

for denying leave to amend; the delay must be prejudicial. Higgins v. Del Faro (1981) 123
Cal.App.3d 558, 564, 564.

B. The Amendment Is Not Timely and Prejudices First American

The only declaration originally offered in support of this motion was that of Mr.
Semetjian, which authenticated various documents and described the history of the case
and various discovery taken on the RESPA issues, but which provided no explanation as to
when the facts giving rise to the amended allegations were discovered and the reason why
the request for amendment was not made earlier. Cal. Rules of Court, Rule 3.1324 (b). On
Reply Mr. Friedman offers that “at the beginning of this case, plain?iffb‘ counsel believed
that the existing state causes of action would provide Jason Munro’s inducements class

with the highest recovery, including restitution and compensatory and punitive damages....

research, and many hours of consultation with experts, we recently reached the conclusion
that there was no viable class -- wide damages theory available under the existing non-
RESPA state causes of action, and that the stand - alone RESPA cause of action provides
an efficient, straightforward damages theory, readily susceptible to class treatment.”
Friedman Declaration, § 2.

First American objects to this declaration as untimely. In this it is correct. All papers
offered in support of a motion must be filed 16 court days prior to the hearing. Cal. Code
Civ. Pro. §1005(b). “The general rule of motion practice ... is that new evidence is not
permitted with reply papers.” Jay v. Mahajfey (2013) 218 Cal.App.4™ 1522, 1537.

Further, even if the Friedman Declaration were considered, counsel of record at the
time this action was filed were The Bernheim Law Firm and Kick Law Firm, APC.

Exhibit A to First American’s Request for Judicial Notice at page L. Neither provides an
explanation as to why the RESPA claim was not asserted in the original complaint or why
amendment was not earlier sought. Mr. Friedman likewise does not show when the facts
giving rise to the amended allegations were discovered and the reasons why the request for

amendment was not made earlier, as required by Cal. Rules of Court, Rule 3.1324(b).

-4-
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{| theory would be more beneficial to Munro and the class he seeks to represent. At oral

| argument Munro’s counsel noted that this characterization was “absolutely correct. There

Rather, he opines that amendment is sought because present counsel “recently reached the
conclusion that there was no viable class-wide damages theory available under the existing
non-RESPA state causes of action, and that a standalone RESPA cause of action provides

| an efficient, straightforward damages theory, readily susceptible to class treatment.”
Friedman Declaration, 2. Put another way, it is not new facts Munro has discovered that

give rise to their request to amend, but the conclusion by new counsel that a new legal

are no new facts that are being alleged in connection with the independent RESPA theory
of recovery. It is merely a new legal theory that allows the recovery of penalties.”
Transcript of September 21, 2018 at page 2, lines 21-25,

There is no showing Munro could not have put forth his RESPA claim, which is
also a basis for his UCL claim, when this action was filed in 2007. The gist of the RESPA
claim is that First American offered improper inducements, including certain settlement
services such as completion of paperwork required by the Department of Real Estate in
connection with the sale by home builders to buyers of new homes, in exchange for
referrals of business from home builders. The “discounts” included an allegedly lower rate
for title insurance than was permitted by the rates filed by First American with the
Department of Insurance. TAC §23; Proposed 4" AC at 9106-111.

The differences in remedies between a UCL claim and a RESPA claims were shown
in 2007 by a review of the applicable statues. Specifically, since 2004 under the UCL
plaintiff must show that he suffered “injury in fact.” Cal. Bus. & Prof. Code § 17204; In rq
Tobacco I Cases (2009) 46 Cal. 4" 298, 320. The primary remedy under the UCL is
injunctive relief. Restitution is an additional potential remedy to the class governed by
Cal. Bus. & Prof, Code §17203. /d. at 319. In contrast, a RESPA claim based on impropef
referral fees or kickbacks (12 U.S.C. § 2607(a)) has as a remedy a penalty (characterized

l in the case law as “‘damages™) equal to three times the amount of any improper settlement
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1(1985) 39 Cal. 3d 290, 296-297 (Mesler). In particular he contends that an amendment

service charges. /n re Carter (6™ Cir. 2009) 553 F.3d 979, 984-985: 988-989: 12US.C. §
2607(d)(2).

Munro admits he had knowledge of the facts underlying his RESPA claim at the
inception of this litigation. Motion at 1:8-15. A review of th;: pleadings confirms this is so.
The original complaint was filed April 26, 2007 and contains RESPA allegations at 19 79-
80 as a predicate violation supporting a UCL claim. The same is true of each successive
pleading: First Amended Complaint, 1§92-94; Second Amended Complaint, 991; Third
Amended Complaint, §97.

Leave to amend is properly denied where there has been delay and prejudice is
shown. See Payton v. CSI Electrical Contractors, Inc. (Sep. 28, 2018, No. B284065)
___Cal.App.5th___ [2018 Cal. App. LEXIS 879]; Melican v. Regents of University of Cal.
(2007) 151 Cal. App. 4" 168, 176 (Melican) (patently unfair to allow amendment where no
explanation for unreasonable delay), Huff'v. Wilkins (2006) 138 Cal. App. 4 732, 746,
Atkinson v. Elk Corp (2003) 109 Cal. App. 4" 739, 751; Record v. Reason (1999) 73 Cal.
App. 4" 472, 486-487; De! Mar Beach Club Owners Ass 'n. v. Imperial Contracting Co.
(1979) 123 Cal. App. 3d 898, 914-915 and FN 4 (trial court is entitled to be skeptical of
long-deferred presentation of proposed amendinent).

Munro argues vigorously that amendment is to be liberally granted, citing Atkinson

v. Elk Corp. (2003) 109 Cal. App. 4" 739 (Atkinson) and Mesler v. Bragg Management

setting forth a new theory of recovery must be permitted so long as it is based in the same
set of facts, citing Amaral v. Cintas (2008) 163 Cal. App. 4M 1157, 1199-1200 (Amaral).
Atkinson specifically notes that amendment may be denied on a showing of
prejudice. Atkinson at 761. Mesler stands for the unremarkable proposition, consistent
with case law both before and after its pronouncement, that amendment prior to trial is
generally permitted to allow an alter ego allegation where discovery has been taken
supporting the alter ego allegation and there is no “unfair surprise” by reason of the

amendment. Mesler at 296-297.
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Amaral is distinguishable. In Amaral plaintiffs sought penalties under Labor Code
section 203. With the passage of the Private Attorneys General Act, under Labor Code §
2698 et. seq. (PAGA), plaintiffs amended their complaint to seek additional penalties.
Defendants did not contest the propriety of the amendment or its timeliness but argued that
the PAGA statute could not be applied retroactively. In concluding there was no improper
retroactive effect, the Court of Appeal reasoned that plaintiffs were simply bringing claims
for penalties that could have been brought by the Labor Commissioner in the first instance,
«did not increase Cintas’ liability in any way,” Amaral at 1197, and related back to the
| filing of the original complaint because they were based on “same claims and same
injuries.” Id. at 1200. Here. in contrast, Munro seeks to amend more than ten years after
the conduct in question, not based on any new facts, and based on a statute that was in
effect at the time he filed his action.

First American has shown it will suffer prejudice in two related ways if amendment
is permitted at this stage in the proceedings and Munro seeks class certification of the
proposed “inducement” class. 2 First, the facts necessary to defend the RESPA claim and
to defend the UCL claim differ because of the differences in remedies in the two claims.
Under the UCL restitution is the only monetary damage remedy available. First American
argues that it focused its defensive efforts on determining whether restitution could be
recovered under the UCL if the underlying RESPA claim were proven, rather than on
defending against the facts supporting the RESPA claim itself. It would be prejudicial to
First American to now permit Munro to shift gears, after years of litigation and expense
related to defending the UCL claim based on RESPA violations, to now go forward on the
underlying claims. Payton v. CSI Electrical Contractors, Inc. (Sep. 28, 2018, No.

“ B284065) __ Cal.App.5th___ [2018 Cal. App. LEXIS 879, *30] (“Prejudice can include

the time and expense associated with opposing a legal theory that a plaintiff belatedly

2 No view is expressed as to whether such a motion properly could be brought at this stage of the
proceedings.
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115, 16), very little has been done by way of deposition to explain those documents,

seeks to change."), citing Melican at 176 (Where defendant defeated summary judgment
on one theory of the case Court acted within its discretion to disallow amendment to allege
new claim).

Second, and relatedly, very little discovery has been done regarding the RESPA
claim itself in terms of testimonial evidence. Although Munro’s supplemental filing shows|
that documents were sought and/or ordered produced in 2010 regarding the facts
underlying the RESPA claims (See Exhibits 1, 3, 5,6,8,9,17, 19 to Letter Brief) and
depositions were taken of First American personnel as to the pricing of title policies

offered at a “bulk rate” to builders and those involved in Munro’s transaction (/d. at 13, 14,

including depositions of the third party builders themselves, other than those related to
Munro’s claims. This includes depositions related to some 641 subdivisions.

RESPA requires a showing of an “agreement or understanding.” The claims relate
to conduct in 2003. As First American demonstrated, even when third parties were
deposed in 2008 as to Munro’s individual claims, they had little or no recollection of the
transaction. Sidkoff Declaration, Exhibit F. Notwithstanding that many documents were
produced, First American represents that significant depositions were not taken on the
underlying issues. Requiring First American now to locate witnesses and seek their
recollections, fifteen years later, so that it may defend the underlying RESPA claim, is
prejudicial.

First American alternatively argues that amendment would be futile as the proposed
claim is time barred. Private RESPA claims have a one year statute of limitations. 12
U.S.C. § 2614. Such claims may be tolled by the doctrine of “delayed discovery.” See e.g.
Gerhart v. Beazer Homes Holding Corp (E.D. Cal. 2009) 2009 U.S. Dist. LEXIS 24297,
*25, citing Norgart v. Upjokn Co. (1999) 21 Cal4th 383 (Norgarr). In such circumstances
the plaintiff must plead facts to show “(1) the time and manner of discovery and (2) the

inability to have made earlier discovery despite reasonable diligence.” Fox v. Ethicon
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Endo-Surgery, Inc. (2005) 35 Cal. 4th 797, 808, quoting McKelvey v. Boeing North
American, Inc. (1999) 74 Cal.App.4th 151, 160.

Munro contends that issues related to the statute of limitations are “‘merits
arguments” that should be ignored at this time and dcalt with by subsequent motion.
Plaintiffs’ Reply at 10: 22-23. Leave to amend, however, is properly denied where
amendment would be futile. Caliber Bodyworks, Inc. v. Superior Court (2003) 134
Cal. App.4" 365, 374; IIG Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630. 653. citing
Edwards v. Superior Court (2001) 93 Cal.App.4th 172, 180. Thus, the statute of
limitations is an argument that is properly raised on a motion to amend.

The alleged wrongful conduct (violation of RESPA) occurred in April, 2003.

[| Exhibit 2 to the proposed Fourth Amended Complaint. It was known at the time the
original complaint was filed in 2007. Exhibit A to First American’s Request for Judicial
Notice at 99 80-82. Specifically, the original complaint alleged, on information and belief,
that Munro was referred to First American by third parties who received unlawful

inducements from First American. Id. at §33. First American argues that the proposed

pleading seeks to assert a claim that would have been time barred even when this
complaint was first filed in April, 2007 and that, in any event, the claim does not relate
back to the filing of the original Complaint as it is based on a different damage theory.
{1 See Norgart at 408-409.

The Court declines to reach this argument at this time for the following reason. At

did not learn of the facts giving rise to his Complaint until 2007 and learned of them only
” after consulting with counsel in 2007 (TAC at 4% 234-27). He also alleged that First
American is estopped, waived, and forfeited their statute of limitations defense (/d. at § 29)
and argued that his pleading has been already deemed sufficient to withstand demurrer to
I the causes of action alleged in the Second Amended Complaint. See Ex. 8 to TAC at page

6, line 1-page 8, line 15. First American does not dispute this.

oral argument, Munro argued that the TAC and the proposed 4" AC both allege that Munrd
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Even if delayed discovery were shown, the relation back doctrine does not apply
when a new form of injury is alleged. Norgart at 408-409. However, the TAC and
proposed FAC allege estoppel, waiver, and forfeiture of the state of limitations defense.
The factual basis for those allegations is not shown. Same would be more properly
challenged by a motion for summary judgment if the amendment were permitted. Such
amendment, however, is improper in any event due to the delay and resulting prejudice
shown by First American and is denied on that basis.

I1I. MOTION TO SEVER

A. Legal Standard

Cal. Code Civ. Pro. §379.5 provides that “[w]hen parties have been joined under
Section 378 or 379, the court may make such orders as may appear just to prevent any
party from being embarrassed, delayed, or put to undue expense, and may order separate
trials or make such other order as the interests of justice may require.

Cal. Code Civ. Pro. §1048(b) provides: “The court, in furtherance of convenience of
to avoid prejudice, or when separate trials will be conducive to expedition and economy,
may order a separate trial of any cause of action, including a cause of action asserted in a
cross-complaint, or of any separate issue or of any number of causes of action or issues,
preserving the right of trial by jury required by the Constitution or a statute of this state or
of the United States.”

Cal. Code Civ. Pro. §598 permits trial courts to make an order that the frial of any
issue or any part thereof precede the trial of any other issue or any part thereof in the case.

B. A Stay of the Trial Is Appropriate

The exact relief sought by Plaintiffs’ motion to sever is unclear. Wilmot and Munro
originally both pled that they were charged $125 for a “loan tie-in fee” and that this charge
gave rise to multiple causes of action, including a single UCL claim, Wilmot’s several
causes of action remain viable as to her individual claims. She is appealing denial of class

certification. First American moved to dismiss the appeal, which motion remains pending.

-10-
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Munro presently has only an individual UCL claim. That claim, like Wilmot’s,

alleges, in a single cause of action, that the loan tie-in and messenger fees they were

charged, First American’s failure to disclose the claimed inducements, and the providing of

the inducements, all constituted fraudulent, unfair and illegal conduct. As to the “illegal”
prong, Munro alleges that the inducements violated the Consumer Legal Remedies Act, the
False Advertising Law, the California Insurance Code, the California Penal Code, and
RESPA. FAC 9921, 97. He further contends that the $125 loan tie-in fee was charged to
offset the “discount” (inducement) given to Munro’s home builder. Exhibit A to Kakuske
Declaration.

To the extent Wilmot and Munro argue that trial of their individual claims is not
appropriate until the issue of class certification is resolved by the Court of Appeal (either
by way of a ruling on the pending motion or on the merits), the Court concurs, although
not entirely for the reasons articulated by moving parties.

A stay is mandated by Cal. Code of Civ. Pro. §916(a). This is so because if it is
determined that a class should have been certified and Wilmot's individual case is tried in
the interim and Wilmot does not prevail, the class, and Munro (who is a member of the
alleged loan tie-in class), will have been deprived of a representative. Alternatively, if it is
determined that a class should have been certified and Wilmot prevailed on her individual
claim in the interim, absent class members would not be bound by any judgment as no

notice will have been given to them. Phillips Petroleum Co. v. Shutts (1985) 472 U.S. 797,

{
803. Thus, this is 2 matter embraced by the appeal, at least peripherally.

As to Wilmot’s request to “sever,” the Court is unclear as to the relief sought.
Although various conduct is alleged to be “illegal,” Munro and Wilmot plead the same
UCL claim and the same injury ($125 fee). Plaintiffs’ Reply argues that Munro is not
pursuing any claims related to loan tie-in charges and his June 20, 2018 dismissal of all
counts except the UCL should have made that clear. It did not; the dismissal of all causes
of action except the UCL in no way clarified that Munro sought (o dismiss one theory of

recovery within the UCL cause of action. Munro indicates that he will dismiss his UCL

-11-
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cause of action in order to clarify. Reply at 1:15-19. Munro may do so if he wishes but in
so doing this motion will essentially be moot as he will no longer be a party. In the interim,
any “severance” is unwarranted given that the Wilmot and Munro UCL claims are
intertwined.

1IV. CONCLUSION

Plaintiffs’ motion for leave to file an amended complaint is denied for the reasons
articulated above. The proposed new RESPA cause of action could have been pled many
years ago. To proceed with it now, absent a showing as to why it could not have been
earlier pled, and in light of the demonstrated prejudice to First American, would be
improper.

Plaintiffs’ motion to “separate” Wilmot and Munro is denied on the basis that
Munro’s loan tie-in claim is inextricably intertwined with his inducement claim within the
sole remaining cause of action under the UCL. To the extent the motion may be construed
as a motion to stay trial of both Wilmot and Munro’s individual claims pending appeal, it
is granted.

All future dates in this action are vacated pending appeal, except the October 30,

2018 conference regarding discovery directed to the Department of Insurance.

Dated: October43.2018 :féz:my«_.. - / uz'r”‘—%
4 ; MAREN E. NELSON

JUDGE OF THE SUPERIOR COURT

S12-
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SWHGH 5 oarier, Executive Officer/Clerk
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FIRST AMERICAN TITLE COMPANY
CASES

Pickett/Kaufman v. First American Title Ins.
Co. -

(Los Angeles County Superior Court No.
BC382826)
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Case No.: BC382826
Hon. Maren E, Nelson - Dept. 307

CLASS ACTION

NOTICE OF APPEAL

NOTICE OF APPEAL
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TO ALL PARTIES HEREIN AND TO THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that plaintiffs, Jon Pickett and Wendy
Kaufman, appeal to the Court of Appeal of the State of California for the Second
Appellate District, from the Judgment of Dismissal entered on September 19,
2018. Notice of entry of Judgment of Dismissal was served by First American
Title Insurance Company on September 27, 2018, a copy of which is attached
hereto as Exhibit A.

NOTICE IS FURTHER GIVEN that plaintiffs, also appeal to the Court of
Appeal of the State of California for the Second Appellate District, from the
Superior Court’s August 29, 2018, Order Granting Defendants’ Motion for
Judgment on the Pleadings entered on August 29, 2018, a copy of which is
attached hereto as Exhibit B.

Date: November 1, 2018 SHERNOFF BIDART ECHEVERRIA LLP

-

STEVEN MESSNER
Attorneys for Plaintiffs

-2-

NOTICE OF APPEAL
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E-Served: Sep 27 2018 3:44PM PDT Via Case Anywhere

DENTONS US LLP

Ronald D. Kent (SBN 100717)

Joel D. Siegel (SBN 155581

Paul M. Kakuske (SBN 190911)

Tudith Shophet Sidkoff (SBN 267048)

601 South Figueroa Street, Suite 2500

Los Angeles, California 90017-5704

Tel: (213) 623-9300 / Fax: (213) 623-9924

DENTONS USLLP
Soma R. Martin (SBN 191148)
One Market Plaza
Tower, 24th Floor
San Francisco, California 94105-1101
Tel: (415) 267-4000 / Fax: (415) 267-4198

Attorneys for Defendants
First American Title Company and
First American Title Insurance Company

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
JON PICKETT AND WENDY KAUFMAN, No. BC382826
Plaintiffs, - Hon. Maren E. Nelson
Dept. SSC 17
VS,
NOTICE OF ENTRY OF
FIRST AMERICAN TITLE INSURANCE JUDGMENT OF DISMISSAL
COMPANY, et al.,
Defendants.
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NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:
ll PLEASE TAKE NOTICE that on September 19, 2018, the Court entered the “Judgment
of Dismissal,” a copy of which is attached hereto as Exhibit A,
Dated; September 27, 2018 DENTONS US LLP
' W‘%'":} .
o A
i PAUL M. KAKUSKE
Attorneys for Defendant
First American Title Company and First
American Title Insurance Company
109120939
i
. - 2 N
NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LO8 ANGELES

JON PICKETT AND. WENDY KAUFMAN,
' Plaintiffs,

VQ

||FIRST AMERICAN TITLE INSURANCE
HCOMPANY, etal, -

Defendants.

Case No, B(C382826

Hon, Maren E, Nelson
Dept. SSC 17

[PREPOSED] JUDGMENT OF DISMISSAL

RECEIVED

1OS ANGELES SUPERIOR GOURT

SEP 117 2010
1.LOVO

COPY

[FROPOSED] JUDGMENT OF DISMISSAL
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|| determine any encillary proceedings,

v<
i

On August 29, 2018 the Court granted, without leave to amend, the motion for judgment on

the pleadings filed by defendants First American Title Insurance Co. and First American Title Co.

(collectively "First Amerloan”™). Accordingly,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

{.  The Second Amended Complaint is dismissed with prejudice, Plaintiff Wendy '

1| K aufman shall take nothing a3 against First Ametican,

2, First American chall recover costs in the sum of § ____to be determined.

plaintiff Kaufian is not walving her right to argue, as part of

By approving the form of judgment,

any subsequent motion to strike and/or tax costs, that costs.must be sopatately determined and

awatded as between defendant First American Title Co: and defendant First Amorican Title Insurance

| Co.

3. Pursuant to California Rule of Court 3.545(d), the Court retains jurisdiction to hear and

inoluding but not limited to any motlon to strike or tax costs.

. MAREN E. NELSON

Dated: September _l_(i, 2018
Maren B, Nelson
Judge of the Superior Court
APPROVED AS TO FORM:
DENTONS US LLP

By: % /
Ronald D. Keat
Date: Septembers/ 7 2018.

SHERNOFF BIDART ECHEVERRIA LLP
By: S N,

" g¥even Messner
Date; September /¢, 2018

1 ‘
[PROPOSED] JUDGMENT OF DISMISSAL

205



DENTONS USLLP
SUIE 1900

2000 McK ey A

DALLAS; TEXAS 75201-1858
A 500500

[V TR - - TS B+ O ¥ S A Y

NN NN NN NN =
NN R PRV NENREDS ® IR AE G 0 = o

PROOF OF SERVICE
(VIA CASE ANYWHERE)

FIRST AMERICAN TITLE COMPANY CASES, JCCP Case No. 4751:
Kaufman v. First American Title Insurance Co., et al., Case No. BC382826

I'am employed in the County of Los Anfeles, State of California, ] am over the age of
18 and not a party fo the within action. My business address is Suite 2500, 601 South
Figueroa Street, Los Angeles, California 90017-5704.

On September 27, 2018, I served true copies of the document/s described as NOTICE
OF ENTRY OF JUDGMENT OF DISMISSAL on the interested parties in this action:

SEE ATTACHED SERVICE LIST

a BY MAIL: lenclosed the document/s in a sealed envelope/s or package/s
addressed fo the person/s at the address/es in the Scrvice List and placed it/them for collection
and mailing, following ordinary business practices. 1.am readily familiar with the practice of
Dentons US LLP for collecting and processing correspondence for mailing: on thal same day,
it is deposited in the ordinary course of business with the United States Postal Service with

postage fully prepaid.

0 BY NEXT BUSINESS DAY DELIVERY: I enclosed said document/s in an
envelope/s o;}aackaga{s provided by [ Federal Express / (1 USPS addressed to the person/s
at the address/es in the Service List. I placed it/them for collection and next business day
delivery at an office or a regularly utilized drop box of the carrier or delivered itthem to a
couricr or driver authorized by the carricr to receive same.

X VIA ELECTRONIC SERVICE: Pursuant to California Rules of Court Nos.
2.250, 2.253, 2.261 and the Code of Civil Procedure, and the Coutt’s Order of April 11, 2013,
1 uploaded the document/s without error to ¥ CaseAnywhere.com / [1 Dentons US LLP
Secure File Transfer selecting the proper functions to serve the pastyfies listed.

(] BY E-MAIL: The document/s was/were transmitted via e-mail or electronic
transmission to the person/s at the e-mail address/es in the Service List.

a BY HAND DELIVERY: Ienclosed the document/s in a sealed envelope/s or
package/s addressed to the person/s at the addressfes in the Service List and engaged USA
Legal Network to deliver it/them by hand to the office/s of the addressee/s.

1 declare under penalty of perjury vader the laws of the State of California that the
foregoing is true and correct. Excculed on September 27, 2018, at Los Angeles, California.

Audrey Rosenbaum
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SERVICE LIST
(VIA CASE ANYWHERE)

FIRST AMERICAN TITLE COMPANY CASES, JCCP Case No, 4751:
Kaufman v. First American Title Insurance Co., et al., Case No. BC382826

Counsel for Plaintiffs

Michael J. Bidart - #060582
Steven M. Schuetze - #143778 T: 909 621 4935/ F: 909 621 2806

Steven P, Messner - #259606 E: mbidart/sschuetze/smessner/khobbs
Kristin E. Hobbs - #277843 @shemoff_com

Shemoff Bidart Echeverria Bentley LLP

600 South Indian Hill Boulevard

Claremont, CA 91711-5444

Taras P. Kick - #143379

G. James Strenio - #177624

The Kick Law Firm, APC

201 Wilshire Boulevard, Suite 350
Santa Monica, CA 90401-1252

Steven J. Bernheim - #143319
l The Bernheim Law Firm

Counsel for Plaintiffs
T: 310 3952988 / F: 310 395 2088
E: taras/james@kicklawfirm.com

Counsel for Plaintiffs

T: 818423 2136/ F:310 300 1351
11611 Dofla Alicia Place E: berniebemheim@gmail.com

Studio City, CA 91604-4231

Richard H. Friedman - #221622 Counsel for Plaintiffs

Richard Dykstra ~ Pro Hac Vice T: 360 782 4300/ F: 360 782 4358
Friedman | Rubin E: info@friedmanrubin.com

1126 Highland Avenue

Bremerton, WA 98337-1828

Nazo S. Semerdjian - #223536 Counsel for Plaintiffs

The Semetjian Law Firm T: 626 215 5161

898 San Pablo Way E: nazosemerdjian@gmail.com
Duarte, CA 91010-2335

I
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108§ ANGELES SUPERIOR COURT

AUG 292018

P | ((utMLERK

Y. ggg. 2Bl )Y Oepety
ANCY HAVARRO

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Case No.: JCCP 4751
Sjobring v. First American Title Co.
(BC329482)

FIRST AMERICAN TITLE CASES

Wilmot v. First American Title Ins. Co.

(BC370141)
Kaufman v. First American Title Co.

(BC382826)

ORDER GRANTING
DEFENDANTS’ MOTIONS FOR
JUDGMENT ON THE PLEADINGS

Kirk v. First American Title Co.
(BC372797)

Sjobring v. First American Title Co.
(BC329482)

{ Date: July 23,2018
. Time: 1:45 p.m.
Dept.: SSC 17

Kaufman v. First American Title Co.
(BC382826) . '

I. INTRODUCTION
Sjobring and Kaufinan are two of four related class actions, above captioned,
against First American Corporation (FAC), First American Title Company (FATCO), and

First American Title Insurance Company (FATIC) (collectively, First American). Counsel

for Plaintiffs in the cases overlap.
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A petition for coordination was granted as to the four cases pursuant to Cal. Rule of
Court, Rule 3.521 but they have not been consolidated. No orders were issued finding that
a ruling in one of the cascs is binding in the others.

One case (Kirk) was tried to the bench. The judgment was appealed by Kirk and
First American and affirmed in an unpublished opinion.

Before the Court are motions for judgment on the pleadings in Sjobring and
Kaufiman. Both motions argue that Insurance Code Section 12414.26 precludes these
actions. The motion in Sjobring was originally calendared for May 31,2018. At that time
the Court heard oral argument and continued the hearing to July 23, 2018, to be heard with
the motion in Kayfman, indicating that the issue to be taken up in both cases is whether
Insurance Code §12414.26 precludes the actions as now framed by the pleadings and the
motions for class certification.

Considering those mattets of which judicial notice may properly be taken, the cases
as framed challenge the propriety of First American’s “use” of a filed rate where more than|
one rate could be applicable. Resolving the issue involves rate setting and regulation. For
this reason, and as explained further below, the actions are precluded by Section 12414.26

and the statutory scheme of which it is a part. The Court therefore now GRANTS the

II. THE ALLEGATIONS OF THE COMPLAINTS AND THE CLASSES AS
CERTIFIED
To understand why these actions are precluded there must be an understanding of

both the allegations of the complaints and certain facts of which the Court takes judicial

notice.

A. Sjobring
The facts in Sjobring and Kirk overlap. The operative Sjobring Fourth Amended

Complaint (4"AC) alleges that plaintiff Jeffrey Albert Sjobring (Sjobring) purchased a
home in February 2004 from Patrick Kirk (Kirk), who is the named plaintiff in Kirk.

.2-
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FATIC provided title insurance in the transaction. It issued an “Eagle Owners policy™ to
Sjobring, for which Kirk paid. Sjobring’s lender was issued a lender’s policy by FATIC
for which Sjobring paid.' Sjobring paid $563.00 for the lender’s policy. He argues that
both the owner’s and lender’s policies are “Extended Coverage’ policies. /d. at 945. Based
on that characterization he alleges that he was overcharged for the lender’s policy, arguing
Section C-1-b of Defendants’ filed rates applied to the pricing of the type of policy his
lender was issued because it was issued concurrently with an “Extended Coverage™
owners’ policy. This filed rate was $125. Alternatively, he argues FATIC could have
issued a “Standard Coverage™ lender's policy but deleted “regional exceptions” in the
policy.? He argues that such a policy would have been charged at a filed rate known as the
“C-5 rate,” yielding a premium of $290, which is $273 less than what Defendants charged |
him. /d. at 1Y 49, 50. ]

The claims that survived demurrer are the second and eighth causes of action for
Fraud and Negligent Misrepresentation; the demurrer did not specifically challenge the 5"
cause of action for Unfair Competition. Sjobring’s Request for Judicial Notice filed April
26, 2018, Exhibits 2, 3. The 4™ AC contains a variety of allegations and arguments in
which it is contended that the Superior Court, rather than the California Department of
Insurance (CDI), has jurisdiction over this matter (4lh AC 1 32), and includes a specific
allegation that “there is no ‘safe harbor’ for the misconduct alleged here.” /d. at § 32 (d).
The pleading asserts that this court has jurisdiction because the action seeks

restitution/disgorgement of monies wrongfully taken from class members by First

' An owner’s policy is a title policy that insures the buyer's interest in a property and provides
coverage to the owner of real property. A lender’s policy is a title policy that insures the lender’
(usually a bank or financial institution) interest in the property, in title, and its lien position,

1«Repional exceptions” refersto a subset of exceptions from coverage. Examples include
easements hot shown by public records, interests in the land not shown by public record that could)
be asserted by persons in possession of the fand, unpatented mining claims that may or may not be
shown by public records, and water rights that may or may not be shown by public records.

.3
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American's “failure to properly apply its filed rates.” /d. at § 32 (b). It is alleged that
Section 12414,26 does not apply because “Plaintiffs simply allege™ Sjobring and class
members were charged more for the loan policies than permitted by Defendants’ filed
rates, and that the charges were not authorized by Articie 5.5 because they were rates not in
conformity with the filed rates. /d. at page 9, lines 18-27, Sjobring further contends First
American misrepresented that the 1992 ALTA concurrent loan policy without regional
exceptions cost $563, which was false because the filed rate was $125; even if the policy
were determined to be “Standard Coverage” the rate would be $290 under Section C-5 of
the filed rates, /d. at 80. He alleges in the alternative that if the loan policy is determined
to be “Standard Coverage” then First American concealed a $0 pricing structure under
section C-1(a)(2) of the filed rates. /d at ] 82.

The Court takes judicial notice pursuant to Evidence Code § 452(d) of the fact that
in July, 2017, the Court granted certification of two classes in Sjobring, including, as to
Class Two, a class that specifically seeks a determination that the C-5 rate applicd to the
policies as issued.

B. Kaufman
Kaufman stems from a separate real estate transaction. The operative complaint is

the Second Amended Complaint (SAC). Plaintiff Wendy Kaufinan (Kaufman) alleges she
purchased a home in late 2006. In connection with the purchase of her home she paid
premiums for both owner’s and lender’s title insurance policies. SAC, 946. Kaufman
contends she was overcharged for her lender’s policy. According to Kaufman, under
section C-1(a)(2) of First American’s filed rates there was no charge for a loan policy that
was sold concurrently with a “Standard’ coverage owner’s policy, and under C-1(b)(2)
where an “Extended” [oan policy was sold concurrently with an “Extended” owner's
policy the correct charge was $125.00. /d. at §50. Kaufman contends that although the
Eagle Loan Policy issued to her lender was defined as “Standard Coverage™ she was
nevertheless charged $710. Id. at §9 52, 54. The SAC also alleges alternatively that there
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I was another less-expensive pricing structure that could have been applicd in Schedule E of

First American's Schedule of Fees. /d. at 36.

Jurisdiction is alleged to be with this Court because Kaufinan seeks
restitution/disgorgement of funds wrongfully taken (SAC, §40); she alleges the litigation is
not precluded because First American calculated charges by not applying its filed rates
properly (/d. at §42). As in Sjobring, the allegation is that First American’s schedule of
fees is materially misleading. /d. at §57. “Plaintiff is not contending that the rates
defendants have filed with the CDI are improper. Rather, plaintiff contends that First
American failed Lo apply rates correctly.” /d. at §61.

Based on these and other facts, Kaufman alleges claims for Breach of Contract,
Breach of the Implied Covenant of Good Faith and Fair Dealing, Fraud and Deceit, Unjust
Enrichment, and Unfair Competition.

FATCO and FATIC's joint answer raises affirmative defenses of Safe Harbor/
v-élmmunity (6™ Additional Defense), in which they allege that the challenged rates and acts

|l complained of were known to and accepted and approved by the CDI. 1tis further

contended that a scrivener’s error/mistake (14"‘ Additional Defense) occurred when the
rates were filed. It contends that the rate argued for by Kaufman would permit her (and the
certified class) to obtain loan policies for no charge, a rate it views as inadequate. The
Court takes judicial notice of the fact that this is the defense asserted, but does not accept
the facts alleged as supporting the defense to be true.

Judicial notice is further taken that in September, 2017, a class was certified in
Kaufinan ss to the claims for Breach of Contract, Breach of the Implied Covenant, and
UCL and as to all persons who paid for an Eagle loan title policy in a residential real estate
transaction in California that was issued concurrently with an owner’s policy during the
period October 2, 2006 to October 2, 2007, where the aggregate liability of the loan
policies did not exceed the liability of the owner’s policy.

i

I
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II1. THE ADDITIONAL JUDICIALLY NOTICEABLE FACTS

In addition to the matters pled and the Court’s rulings on class certification, all
parties request the Court take judicial notice of certain documents and the facts contained
therein. Objections were also filed.

A, Sjobring Motion

First American’s Requests for Judicial Notice as to Exhibit A (Statement of
Decision in Kirk) and Exhibit C (Kirk Opinion) are proper pursuant to Evidence Code
:§452(d), as to the findings of fact and conclusions of law contained in the Kirk Statement
of Decision. In addition, judicial notice is properly taken as to the existence of the
appellate opinion affirming that ruling. Day v. Sharp (1975) 50 Cal. App. 3d 904, 914.
Judicial Notice of Exhibit B and Sjobring’s Exhibit 1 (Sjobring’s administrative complaint
lwith the CDI) is proper pursuant to Evidence Code §452(h) and in light of the fact that

both parties ask the Court to take judicial notice of these documents, albeit for different

” reasons. Judicial notice of the fact of the existente of Exhibits D and E, officiul acts of the

CDJ, is properly taken under Evidence Code § 452(c) and Stevens v. Superior Court (1999)
75 Cal. App. 4™ 594, 608. Judicial notice of the legal positions and concessions made by
Sjobring and Kaufman to secure class certification, including Exhibits K and O to
FATCO’s July 11, 2018 Supplemental Request for Judicial Notice, are properly taken
under Evidence Code §452(d) and (h). Judicial notice of this Court’s orders granting class
certification are likewise proper. Jd. at Exhibit P. The balance of the exhibits of which
judicial notice is requested to be taken by First American in Sfobring are irrelevant to the
issues presented by the motion and the request is thus moot.

All of Sjobring’s requests, other than Exhibits 1- 3 and 14, are irrefevant to the

disposition of this motion and thus moot. No objection was raised as to Exhibits 2, 3, and

14.

B. Kaufman Motion
Kaufman objects to the court taking judicial notice of Exhibits D, E, F, tendered by

First American. Based on the disposition below Exhibits D and E are irrelevant to any

-6-
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issue before the Court. This renders any objections moot. Judicial notice is properly taken
as to Exhibit F for the limited purpose of showing that there was correspondence between
CDI and First American on the subject of the claimed error and not for the truth of the
matters therein. First American’s unopposed supplemental request for judicial notice of
Exhibits K and M is granted. All other requests for judiciul notice by First American are
moot given the disposition herein.

First American objects to Kaufiman’s request for judicial notice as to Exhibits 1 and
5. Kaufman contends that these constitute proper evidence of legislative intent respecting
the scope of Insurance Code section 12414.26.

Exhibit 1 relates to legistation enacted in 1947, which Kaufiman argues is the
genesis of Section 12414.26. While the document may shed light on the genesis of
immunity provisions generally in the Insurance Code it does not bear specifically on the
Legislature's intent with respect to Section 12414.26. Moreover, there is no showing that
any member of the legislature saw this document in connection with the enactmenl of
Section 12414.26 in 1973. As such, while it may be of historical interest, it is not the
proper subject of judicial notice as to the Legislature’s intent in enacting Section 12414.26.
“[Als a general rule in order to be cognizable, legislative history must shed light on the
collegial view of the Legislature as a whole.” Kaufman & Broad Communities Inc. v.
Performance Plastering Inc. (2005)133 Cal. App. 4™ 26, 30, emphasis in original
(Kaufinan & Broad).

First American objects to Kaufman’s request for judicial notice of Exhibit 3 as her
brief does not cite or rely on this document and it therefore cannot be relevant. Exhibit 3
(Legislative Analysis of Section 12414.26) is a proper subject of judicial notice. Kaufman
& Broad at 31. The Court takes judicial notice of this exhibit and of Exhibits 4 and 8, o
which no objection was made.

Exhibit 5 (Letter from California Land Title Association to Gov. Reagan) is not the
proper subject of judicial notice as to legislative intent. Kaufman & Broad at 38 (Letters to

Governor urging signing of bill not the propet subject of judicial notice).

T
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First American objects to Exhibit 28 (Deposition of Dwayne Buggage). To the
extent Kaufman cites this testimony for the truth of the matters asserted it is hearsay.
However, it is properly before the Court for purposes of establishing that Kaufman’s
theory of liability implicates rate interpretation.

In light of the disposition below the balance of the documents Kaufinan asks the
Court to judicially notice are irrelevant and her requests are thus moot.

On its own motion, the Court takes judicial notice of the fact that in Kaufinan
plaintiffs seek to exclude all evidence/argument offered to show that the Insurance
Commissioner/CDI authorized, ratified, approved or permitted the charges at issue. See
Joint Report filed August 21, 2018 at page 1, lines 13-18. Evid. Code § 452(dX1). In
taking judicial notice of this fact and of Exhibit F the Court expresses no view as to the
whether the facts support First American’s defense,

IV. THE MOTIONS ARE PROCEDURALLY PROPER

Sjobring advances several procedural arguments, which are incorporated into
Kaufman's opposition. They are rejected for the reasons set forth below.

A. Cal. Code of Civ. Pro. Section 1008 Is Not Applicable

Demurrers were filed in both Sjobring and Kaufinan. In Sjobring First American
argued that the ten causes of action pled were barred by Insurance Code Section 12414.26.
The judge then presiding (Hon. Anthony Mohr) rejected this argument, noting that the
Complaint pled that the policies that were issued were extended coverage policies and that
because Plaintiff alleged he was charged the wrong premium, rather than the computation
of that premium, Defendants’ actions were not immunized. Sjobring RIN, Exhibit 3.

Much has happened since the demurrers were heard. First, in November 2012,
Sjobring filed a complaint with the CDI pursuant to Ins. Code §12414.13, charging a
violation of Article 5.5 of the Insurance Code. Exhibit B to Defendant’s RJN and Exhibit

e

1 to Sjobring’s RIN.
(l Second, Sjobring filed his motion for class certification. In arguing for class

certification, Sjobring advanced the theory that common questions predominated over

-8-
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individual issues because the issue to be tried was one of rate interpretation. That
argument was accepted. As to Class | the common question is whether the Eagle Owner’s
policy is an extended or standard coverage policy and as to Class 2 the common question is
whether the C-$ rate should have been applied to the policies as issued. It has thus become
apparent that, notwithstanding some of the language in the 4" AC, what must be resolved
is whether the policies are or are not “extended” policies for purposes of the rate filing and
based thereon whether the proper rate was charged. Defendants” Supplemental RJN,
Exhibit P. So framed, the issue is a legal one Judge Mohr did not address on demurrer: If
the Court must characterize a policy and determine which filed rate should have been

* l charged, is not the Court thereby engaging in ratemaking and rate regulation, which is

precluded by the statutory scheme?

Similarly in Kaufman a motion for class certification was granted. discussed /nfra,
which makes clear that ratemaking is impficated.

In shont, these are nol improper motions for reconsideration of the demurrer ruling.

Instead, the Court is called upon to determine a question of law in light of the cases as they

V are now framed by their common questions.
B. A Common Law Motion for JOP Is Proper

California recognizes two forms of motions for judgment on the pleadings.
Statutory motions may be brought pursuant to Cal. Code Civ. Pro. §438 (¢c)(1)(B), which
provides that a defendant may move for judgment on the pleadings if either (i) the court
‘k has no jurisdiction of the subject of the cause of action alleged in the complaint, or (ii) the
complaint does not state facts sufficient to constitute a cause of action against that
defendant. Subsection (g)(1) allows for a motion for judgiment on the pleadings even
where a prior demurrer on the same grounds was overruled so long as “there has been a
i material change in applicable case law or statute since the ruling on the demurrer.”

First American argues that the judgment and resulting appellate opinion in Kirk and
this Court’s orders regarding class certification constitute a “change in the law™ which
permits the filing of this motion under Cal. Code of Clv, Pro. §438. This argument fails.

« 9
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There may be changes in the procedural status of the cases but the law has not changed
since the demurrer was heard. First American therefore cannot rely on Cal. Code of Civ.
Pro. § 438 to bring this motion.

Cal, Code Civ. Pro. §438 became effective in 1994. Prior to that time motions for
judgment on the pleadings were allowed under the common law. Although not entirely
free from doubt, nonstatutory (common law) motions survive enactment of section 438,
Weil & Brown explain that:

“CCP § 438 imposes major limitations on the motion; e.g., it does not lie on

grounds previously raised by demurrer unless there has been a material change in

the law (see § 7:305). It also imposes time limits (see § 7:280). Howevet. these
limitations may be meaningless because a nonstatutory motion for judgment on the
pleadings apparently survives without such limitations:

— “A motion for judgment on the pleadings may be made at any

time either prior to the trial or at the trial itself.” [Stoops v. Abbassi

(2002) 100 CA4th 644, 650, 122 CR2d 747, 752 (citing pre-CCP §

438 case of fon Equip. Corp. v. Nelson (1980) 110 CA3d 868, 877,

168 CR 361, 365); see also Smiley v. Citibank (South Dakola) N.A.

(1995) 11 C4th 138, 145, 44 CR2d 441, 445, fn. 2— “common law

motion for judgment on the pleadings” upheld despite the

fact CCP § 438 had been enacted during course of proceedings; and

Saltarelli & Steponovich v. Douglas (1995) 40 CA4th 1, 5, 46 CR2d

683, 686—treating defective motion for summary judgment as

“nonstatutory motion for judgment on the pleadings”]

Comment: Case authority for the nonstatutory motion is rather thin.

None of the cited cases expressly deal with this issue; they simply

assume its existence. Bul these cases reach a practical result. A court

should be able to decide there is no valid cause of action at any time.

-10-
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| First American in order to address the issues herein. No authority is cited for this

issue these motions raise is a legal one only. Whether raised by motion for judgment on

4 the pleadings or summary judgment, the result is the same.

There is no point in forcing a case to go to trial because the motion

was made too late or otherwise failed CCP § 438 requirements.™

Weil & Brown, The Rutter Group California Practice Guide: Civil

Procedure Before Trial, §7:277.

The procedures and case law regarding “nonstatutory” motions are properly invoked
here. Sjobring and Kaufiman do not address this authority in their oppositions. Given the
importance of the legal issues raised and the procedural developments in the cases since
the demurrers were heard, the motion is properly brought as a common law motion.

C. A Motion for Summary Judgment Is Not Required

Sjobring argues that a motion for summary judgment is required to be brought by

proposition other than Judge Mohr’s observation that such a motion could be brought. The

D. The Court May Consider The Issue Under the Rules of Court and Those

Applicable to JOP Motions Generally
At oral argument counsel for Sjobring and Kaufman argued that because these

motions are brought as motions for judgment on the pleadings, the Court could not
consider FATCO’s defense based on a “scrivener’s error™ or any matters other than what is|
pled by plaintiffs. As an initial matter, a motion for judgment on the pleadings may
consider both the pleading and all matters judicially noticeable. People ex rel. Harris v.
Pac Anchor Transportation, Inc. (2014) 59 Cal.4th 772, This includes taking judicial
notice of the positions taken by Sjobring and Kaufman on class certification and the
Court’s prior rulings certifying the classes in Sjobring and Kaufman.

This is particularly important here. In both cases Plaintiffs have raised in their
pleading the issue of whether the conduct is precluded by Section 12414.26. The parties
have framed the issues to be tried and the Coutt has certified the classes accordingly. Trial

dates are sct. The Court also is aware that a three week trial resulted in a ruling that

211 -
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Section 12414.26 precluded liability as to certain of the claims tried in Kirk. See FATCO’s
Requests for Judicial Notice Exhibit A (Statement of Decision in Kirk) and Exhibit C (K/rk
Opinion).

It is apparent that the facts and circumstances in Kirk and Sjobring arc related.
While the facts in Kaufman are different, the legal issuc related to the effect of Insurance
Code Section 12414.26 is the same in the three cases. No order has been entered
coordinating the determination of these issues. As the parties recognize, this is a JCCP
proceeding. As such, the Court is empowered to provide a method and schedule for
submission of preliminary legal questions that might serve to expedite the disposition of
the coordinated actions. Cal. Rules of Court, Rule 3.541{a)(5). The Court cxercises its
discretion in this case to consider the issue presented under that authority and to rule on the
legal issue presented by the motions as framed by the pleadings and subsequent
developments that are judicially noticed, so as to expedite disposition of these cases. See
McGhan Medical Corp. v. Superior Court (1992) 11 Cal.App.4th 804, 812 (“[1]t is the
intent of the Judicial Council to vest in the coordinating judge whatever great breadth of
discretion may be necessary and appropriate to ease the transition through the judicial

system of the logjam of cases which gives rise to coordination.”)

1
‘pursuant 1o the authority conferred by Article 5.5 (commencing with Section 12401). .. of

V. THE CLAIMS ARE PRELUDED BY THE STATUTORY SCHEME AND
APPLICABLE CASE LAW
A. The Claims Involve the Proper Use of Rates and Implicate Ratemaking

Insurance Code §12414.26 provides: “No act done, action taken, or agreement made

this chapter shall constitute a violation of or grounds for prosecution or civil proceedings
under any other law of this state herctofore or hereafter enacted which does not specifically
refer to insurance.” Sjobring and Kaufinan argue that their complaints arise under Sectionf
12414.27 of the Insurance Code and do not challenge “an act done, action done, or

agreement made pursuant to the authority conferrcd by Article 5.5.” Further, they argue

that First American confuses “immunity” with “jurisdiction.” They emphasize that only

.12
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the Legislature can confer “immunity” by statute. Krumme v. Mercury Insurance Co.
(2004) 123 Cal, App. 4™ 924, FN 5 (Krumme).

There is some confusion of terminology. First American characterizes scction
12414.26 as a “safe harbor,” referencing the concept that if the Legislature has considered
a situation and concluded no action should lie, courts may not override that determination.
See Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.
4" 163, 182; Donabedian v. Mercury Ins. Co. (2004) 116 Cal. App. 4" 968 FN 5
(Donabedian). Kautinan characterizes this as a grant of “immunity.” See State Comp.
Insurance Fund v. Superior Court (2001) 24 Cal, 4™ 930 (SCIF)(characterizing Section
11758 as not granting “immunity™ from claims for an insurer’s conduct in reporting data in
the workers’ compensation context). Neither term appears in the statute and the similar
statute (Section 1860.1 applicable to property and casualty insurance) has been said not to
grant “immunity” but to limit plaintiffs to an administrative remedy (with judicial review).
See MacKay v. Superior Court (2010) 188 Cal.App.4th 1427 FN 19 (MacKay).

Whether viewed as a limit on its jurisdiction (“a safe harbor”) or an “immunity,”
l{the Court must read Section 12414.26 as part of the statutory scheme as a whole. As
discussed below, the gravamen of Plaintiffs’ theory in both cases is that the rates were

l improperly used as to the policies at issue. This amounts to a challenge to the “use” of a

rm——

rate and implicates “ratemaking,” a function that, under the statutory scheme, falls initially
to the CDI,

W The Insurance Code, at Part 6, Article 5.5, governs “Rate Filing and Regulation™

|| applicable to title insurers and the CDI, which regulates title insurance in California.
Several sections of article 5.5 describe how a company like First American files rates.

{| Title companies are required to file their rates and copies of the title policies “to which
such rates apply. ™ Ins. Code §12401.1, emphasis added. Section 12401.3 then details the
standards that apply to the “making and use of rates pertaining to all the business of title

insurance.” including a standard that rates shall not be “excessive or inadequate.” Ins.

-13 -
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Code § 12401.3, emphasis added. Section 12401.7 provides that rates may be used thirty |
days after filing unless the CDI intervenes.

The Legislature has provided that a consumer aggrieved by *“any rate charged” may
proceed under Article 6.5 (sections 12414.13-12414.19). A consumer unsatisfied with the
action of the CDI may proceed by writ. /d. at Section 12414. 9.}

Finally, section 12414.29 provides that “[t]he administration and enforcement of
Article 5.5 (commencing with section 2401) and Article 5.7 (commencing with section
12402) of this chapter shall be governed solely by the provisions of'this chapter.”

The case law interpreting the statutory scheme and Section 12414.26, as well as
similar provisions in the Insurance Code applicable to other types of insurance, compels

the conclusion that on the facts of these cases, Plaintiffs are seeking by civil litigation to

cannot do. See Quelimane Co. v. Stewart Title Guaranty Co. (Quelimane) (1598) 19 Cal.
4™ 26, 44 (Article 5.5 applies to “rate regulation”); 13 Witkin, Summary of Cal. Law (I 1"
Ed. 2017) Equity, § 120, page 419 (“[Insurance Code , Section 12414.26] is expressly
limited to title insurance activities related to rate setting,”); Krumme at 937, citing
Spielholz v. Superior Court (2001), 86 Cal. App. 4" 1366, 1374-1375 (“[A] claim that

|| directly challenges a rate and seeks a remedy to limit or control the rate prospectively or
retrospectively, is an attempt to regulate rates.”); Cf. Walker v. Allstate Indemnity Co.
(2000) 77 Cal. App. 4™ 750, 756 (Walker)(“1f section 1860.] has any meaning whatsocver
... , the section must bar claims based upon an insurer's charging a rate that has been
approved by the commissioner"); MacKay at 1443 (“The ratemaking chapter [applicable 1o

3 Kaufman argues that restitution is not available in an action in front of the CDI. citing Insurance
Code seclion 12414.13, Manufucturers Life Ins. Co. v. Superior Court (1995) 10 Cal.dth 257, 274.
Stevens v Superior Court (1999) 75 Cal. App. 4" 594, and Exhibit 16, As to Exhibit 16 judicial
notice is denied, The document is an inadmissible heatsay expression of opinion by a CDI staff
attorney to which First American properly objected. Other provisions of the Insurance Code, not al
issue in Manufacturers Life and Stevens (Insurance Code section 12414.18, incorporating

|| Government Code §11519(d)), may afford restitutionary relief in a CDI proceeding. If such relief
ﬂis not available, Plaintiffs’ remedy lies with the Legislature.

|
14 -

challenge directly the “use” of a filed rate and seek to engage in rate regulation. This they
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property and casualty insurance] confers on the DOI the exclusive authority to approve
insurance rating plans. An insurer charging a preapproved rate is doing an act or taking an

action pursuant to the authority conferred by the chapter.”).
[t is for this reason that Plaintiffs’ reliance on Donabedian is misplaced. That case

involved only an “as applied” challenge to a rate that was not disputed and not a
determination of which rate was applicable in the first instance. The same is truc of XKing v.
Nat'l Gen. Ins. Co. (N.D.Cal. 2015) 129 F. Supp. 3d 925, which challenged the application
iof an approved rate. See MacKay at 1449-1450 (“Cases which apparently reached a

different result when the undetlying conduct was not the charging ol an approved rate are

SEERBR

distinguishable on this basis.”).
Nor is Plaintiffs’ reliance on section 12414.27 helpful. That section provides, in

| pertinent part, that no title insurer shall charge a rate for a title policy or service “except in
accordance with rate filings that have become etfective pursuant to Article 5.5. Plaintiffs
do not contend that First American charged a rate that was not filed and become effective.
Instead, they contend that a different filed rate should have been charged.

The Court recognizes that there is no published case directly on point as to whether
a party alleging rate ambiguily may bring a direct action or must challenge the rate under
Article 6.5. It is also recognized that there is a factual dispute between the parties as to
whether First American in fact charged a rate that it filed with respect to the policies at
l1issue. However, resolution of that factual issue requires the Courl to interpret the policies
and the rates. Under the statutory scheme this is the exclusive function of the CDI in the
first instance, subject to review by the Court.

[f the statute were interpreted as Plaintiffs’ suggest the Court would be required 10
ignore Article 6.5 (sections 12414.13-12414.19) and the case law to the effect that the

“yse™ of rates and “rate making” is within the exclusive jurisdiction of the CDI in the first

instance. This the Court cannot do.

i
"
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| “definitions” contained in the filings made by First American with the CDI, including the
|l policy is correct and which of the filed rates should have been charged. Sjobring

it charged the filed rate applicable to the policy at issue. First American Reply at page 8:1-

and 9:24-27. Likewise, in connection with the class certification motion and in determining|

'that common questions predominated, the Court noted that as to Class | there is a common

1. Sjobring’s Claims Necessitate Rate Interpretation and Regulation

Sjobring’s claims arise from an alleged ambiguity in First American’s rate fHings.
In Opposition to this motion, Sjobring explains that because certain “Definitions” filed by
First American in 1995 with the CDI do not expressly include the policy form for which
Sjobring paid (and which were not amended until 2006 to expressly cover that form), his
intcrpretation of the form of policy (whether “Standard or “Extended™) and the resulting
rate(s)) should control. He argues why the policy at issue should be considered an

Extended Coverage policy rather than a Standard Coverage policy and details the
“definitions” filed in 1995 and 2006. He also explains why his characterization of the

Opposition at page 6:16-11:11. First American takes a different point of view, arguing that

10:23.
Sjobring’s pleading makes clear that he seeks to use this action to engage in rate

regulation by seeking to characterize the policies at issue and then determining which of
several filed rates applied to the policy. See 4™ AC at 99 32(d), 48, 80 and pages 8:12-13

question as to whether the Eagle Owner’s Policy is an “Extended Coverage” or a “*Standard
Coverage” policy. With regard to Class 2 Sjobring agreed to narrow the issue o whether
the C-5 rate should have been applied to the policies as issued. This concession was in
response to Defendants’ argument that individual questions regarding whether specific
lenders would have accepted an alternative policy with the C-5 pricing precluded
certification. As the Court noted in granting certification, “This in effect narrows the
question to one of rate interpretation, as is the case with Class 1.” Sjobring Class

Certification Order at 14:1-5. The Court further noted establishing liability is “largely

.16 -
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question of interpretation of the applications of the policies to the applicable rates.” fd. at
15:27-28.

Moreover, Sjobring invoked the procedures for challenging the rates he was
charged and expressly alleged that the CDI had jurisdiction to hear the maiter. Sjobring
RJN Exhibit 1. Although First American disputed the authority of the CDI to act (Exhibit
14 to Sjobring’s Supplemental Request for Judicial Notice filed May 10, 2018), the CDI
brought a formal accusation based on Sjobring’s complaint (Exhibit D to First American's
Request for Judicial Notice). The CDI and First American ultimately settled that
proceeding. /d. at Exhibit E. The settlement, however, did not resolve the question before
this Court, i.e. the nature of the policy or its proper rate and did not address the *C-5" issue
raised by Class 11 in Sjobring. The Court is unaware of any writ relief being sought.

In short, in asserting that First Ametican used the wrong filed rate and asking the

Court to determine that his rate is the correct one, Sjobring asks the Court to determine the.
proper “use’ of a rate and to engage in rate regulation. This is the function of the CDI, at
least initially.

2. Kaufman’s Claim Necessitates Rate Interpretation and Regulation

Kaufman s claim derives from the fact that in a 2006 rate filing First Aimerican
listed the form of loan policy issued to Kaufman’s lender as “Standard Coverage.™ First
American argues that this was a userivener’s error,” and that the correct rate at all times
was for policies that provided “Extended Coverage™ and that this was recognized by the
CDL. Exhibit F to First American’s Request for Judicial Notice. It argues that Kaufman’s
interpretation would permit her to obtain valuable coverage for no cost. Kaufman disputes

{1 this.
Kaufman did not invoke the jurisdiction of the CDI and does not explain why the

procedures in Article 6.5 do not apply here.
In granting Kaufman's motion for class certification the Court identified as

classwide questions the following:

=17 -
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(1) Did Defendants apply the rate correctly for the first concurrent Eagle Loan
policyholders during the class period?; (2) Were Defendants permitted to charge an
additional premium for a first concurrent Eagle Loan policy during the class period.
contrary to Defendants’ filed rate with the CDI?; (3) Did Defendants violate
Insurance Code §12412.27 by charging a rate that was not filed with the CDI?; and

(4) Was there a scrivener ’s error in the filed rate by Defendants, and if so what

effect, if any, does it have on Defendants’ liability under the Code?

Kaufman Class Certification Order at 11:15-21.

In making these determinations the Court is cailed upon to determine whether the
policy sold to Kaufman was a “Standard” or “Extended” policy and to determine what
effect, if any, the claimed scrivener’s error has on the proper rate to be charged, including
whether the rate as posted would be considered inadequate under section 12401.3 and
Article 5.5.' Put another way, the parties each ask the Court to determine that her/their
position as to the effect of the claimed scrivener’s error is correct.

In addition, as noted, supra, the SAC alleges that alternatively, there was another
less-expensive pricing structure that could have been applied (SAC §56). In cither event.
Kaufman's claims implicate the “making and use” of a rate under Section 12401.3.
Kaufiman’s reliance on testimony from CDI rate analyst Dwayne Buggage in her motion
for class certification, her anticipated reliance on the testimony of other CDI employees at
trial, and her request to exclude testimony regarding the CDI's involvement in the issue,
emphasizes this point. Kaufinan Opposition at 1:13-18, citing Exhibit 28; First American’s

Supplemental Request for Judicial Notice, Exhibits K and M.

i
1/

4 Kaufman argues that the CDI has only enacted one rate examination regulation since this statute
was enacted and has not sought to determine whether a rate was inadequate. These facts do not

bear on what the CDI is empowered to do.

-18-
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{| pursuant to this article.” As relevant here, what is authorized by article 3 is ‘cooperation

11 a rate making organization.

B. The Statutory Language Is Not Limited to Concerted Action

Kaufman argues that the statute prohibits only a civil action based on “an act done,
action taken or agreement made pursuant to the authority” of Articles 5.5 and 5.7
(emphasis added) and that this is language of limitation intended to protect only
“concerted” action by insurers. This reading derives from language in SC/F at 939-940,
interpreting similar statutory language respecting workers’ compensation insurers.

The issue in SCIF was whether a worker’s compensation insurer was immune from
civil liability under Insurance Code §11758 for allegedly misallocating an insured
employer’s expenses and then reporting that misinformation to a rate-making organization,
resulting in higher premiums for its insured. The language in Section 11758 is duplicative
of Section 12414.29 (and Section 1860.1).
| In SCIF the Court noted that the workers’ compensation statute “refers to an “act
done, action taken or agreement made pursuant fo the quthority conferred by this article . .

..” (Italics added.) It does not refer to an ‘act done, action taken or agreement made

related matters to the end that the purposes of this chapter may be complied with and
carried into effect.” (§ 11750).” Jd. at 936. From this language and the legislative history,

Here, and unlike in the context of workers’ compensation insurance considered in
illSCIF', Plaintiffs point to no express provision equivalent to Section 11750 that applies to
title insurers defining the “authority conferred” by Articles 5.5 or 5.7.

Moreover, the Court in SC/F was not called upon to decide whether either
“concerted™ or “unilateral” action was protected by the statutory section but only to
determine whether the unilateral conduct at issue (misreporting employer’s expenses) was
protected activity under Section 11758. There is other language in SCIF to the effect that

other kinds of unilateral action (the reporting of information for purposes of setting rates)

-19-

| between insurers, rating organizations and advisory organizations in ratemaking and other

the Court concluded that the insurer was not immune from liability for misreporting data tof
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1 Plaintiffs.

would be within Section 11758s protections. /d. at 936. SCIF thus does not assist

Further, an “act done” or “action taken” can be a unilateral activity by a carrier.

The Court would be required to disregard those words to reach the conclusion that only
concerted activity otherwise amounting to an anti-trust violation is protected. The Court
would also have to disregard the fact that the Legislature knows what “concerted action™
is, as it expressly states that “nothing in this article shail be construed to prohibit concert of
action between entities under the same general management and control.” [ns. Code
§12401.6. Had it wanted to limit Section 12414.26 to “concerted action” it could have
used that term rather than the more inclusive terms “act done” or “action taken.” Cf.
Walker at 757 (An insurer charging a preapproved rate is doing an act or taking an action
pursuant to the authority conferred by the chapter.).®

C. The Statute Is Not Limited To Affirmative or Statutory Claims

Kaufman argues that “immunity” under Section 12414.26 is limited to affirmative
“gcts” and that omissions cannot form the basis for an “immunity.” The short answer to
this argument is that the claims asserted in Sjobring and Kaufinan are for fraud and breach
of contract, involve affirmative acts, and were certified on that basis, as Plaintiffs’ counsel
conceded at oral argument.

Kaufman also argues that because the statute refers to civil proceedings *‘under any
other law. ..enacted” only statutory claims (i.e. statutory claims based on the anti-trust
laws) are precluded. Under this interpretation Plaintiffs® claims under Business and

Professions Code §17200 (a statutory claim) would be prohibited but claims based upon

S Plaintiffs argue that the CDI does not “pre-approve” title insurance rates. The trial court in Kirk |
found to the contrary and expressly found that testimony by CDI employees to the contrary was
not credible. Exhibit A to First American’s request for Judicial Notice, page 12, line 3-page 1.
line 15. Moreover, the act of filing the rate and receiving no objection thereto and thereafter
charging the rate filed is an act “authorized” by Chapter 5.5.

-20-
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|leffect during the class period, contained ambiguities” and that First American should have

the common law would not.® This cannot be what the Legislature intended. If that were so
then claims of common law monopolization could be stated against insurers but claims
based on the Sherman Act or the Cartwright Act against insurers, based on the same facts,
would be barred. That is an outcome inconsistent with Plaintiffs’ proffered interpretation
of the legislative intent of the statute. Cf. California School Employees Assn. v. Governing
Board (1994) 8 Cal, 4™ 333 (Court interpreting a statute literally shall not produce an
absurd result contrary to legislative intent); Waiker (Demurrer based on Section 1861.01
immunity was afforded to both statutory and common faw causes of action).

Alternatively, Kaufman contends that Section 12414.26 precludes a civil action only]
for those acts that constitute the “grounds for . . . civil proceedings™ and that First
American’s defense of a scrivener’s error is not a “ground” for her proceeding, This
argument is not persuasive. The asserted “grounds” for this proceeding are that First
American should have applied a rate it did not. The Second Amended Complaint also

pleads that “at best, the rate structure F irst American drafled and filed, and which was in

construed the rate structure in favor of the consumer. SAC §42. Thus, even under
Kaufman’s reading of the statute, her claim is barred.

D. The Legislative History Does Not Assist Plaintiffs

The case law lays out legislative history that Kaufinan argues is of importance here.

As explained in McKay, language comparable to that in Section 12414.26 first entered the

6 On August 22, 2018, while this motion was pending, counsel for Sjobring and Kaufman filed a
document entitled “Notice of Waiver of Equitable Theory of Recovery Under UCL, In Sjobring
and Kaufman.” The document indicates that class counsel and the class representatives have
determined to proceed to trial exclusively on common law theories of recovery and have made a
decision not to pursue “equitable relief” under the UCL. The document indicates this decision was
made, in part, to advance the argument that “common law” claims are not grounded in any
statutory claim and are therefore outside the scope of any immunity afforded defendants under
Section 12414.26. Sece Declaration of Steven Bernheim at §4 8 and 9, dated August 21, 201 8. The
filing of this document has no effect on this motion for the reasons above stated. The document
does not purport to dismiss the UCL claim in either case. Further, no Request for Dismissal (C1V-

110) as to any cause of action or claim was filed in either case.

221 -
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Insurance Code in 1947 as part of the McBride-Grunsky Insurance Regulatory Act of
1947. That act was California’s response to United States v. South-Eastern Underwriters
Ass'n (1944) 322 U.S. 533, finding insurers liable for violations of the federal anti-trust
laws and the subsequently enacted McCarran-Ferguson Act (15 U.S.C. §1011 et seq.)
which imposc;d a moratorium on federal antitrust litigation respecting insurance companies
until 1948. Thus, as MacKay explained, the initial code section containing the language
parallel to that in Section 12414.26 (Insurance Code §1860.1 applicable to property and

l casualty carriers) was enacted in order to immunize insurers from antitrust laws. MacKay
at 1444, citing Donabedian. However, as McKay further explained: “[TThe McBride-
Grunsky Act did more than immunize insurers from antitrust laws, It enacted the entirety
of Chapter 9 of Part 2 of Division One of the Insurance Code, governing ‘rates and rating
and other organizations.” It also enacted Insurance Code §1858 which provides an
administrative remedy before the Commissioner for an insured aggrieved by an insurer’s

! rates or rating system.” Id. at 1444-1445. Thus, as McKay explains,” while the initial

motivation behind Insurance Code section 1860.1 may have been an cxemption from

i

antitrust laws in particular, it was recognized that the language of the exemption was, in
fact, broader.” Id. at 1445, emphasis added.

Kaufman argues that the impetus for Section 12414.26 was anti-trust litigation
brought against title insurance carriers. See Kaufman RFN Exhibit 8. The admissible
evidence of legislative history shows that Section 12414.26 was enacted in 1974 with
language equivalent to that of Insurance Code §§11758 (applicable to workers’
”compensation carriers) and 1860.1 (applicable to property and casualty insurance) after
several title insurers were sued for anti-trust violations. However, there is no evidence
before the Court that at the time Section 12414.26 was enacted the Legislature intended the]
language it used to be limited to statutory anti-trust claims. The stated purpose of the
Legislation as a whole was “to provide rate regulation for an industry in which there is

none” (Kaufman RIN Exhibit 3) and specifically to regulate rates so that they are not

-22-
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consideration of past and prospective loss experience in determining whether rates arc

“excessive, inadequate, or unfairly discriminatory,” and to “encourage competition...on a
sound financial basis.” Ins. Code § 12401.

Title insurance, unlike workers compensation insurance or property or casualty
insurance, does not insure against future events. Quelimane at 41. Itinvolves a single
premium. It insures against «defects in the title or against liens or encumbrances that may
affect title at the time when the policy is issued.” Elysian Invest. Group, LLC v. Stewart
Title Guar. Co. (2002) 105 Cal. App. 4™ 315, 320; Ins. Code §§ 104, 12340.1.
Importantly, there is no argument or suggestion that title Insurance companies in 1974
used rating organizations to set title insurance rates or otherwise shared actuarial
information for that purpose, which was the original impetus for the provision enacted with
respect to property and casualty insurance in 1947 or that enacted with respect to workers’

compensation insurance in 1951. SCIF at 939-940.

To be sure, the legislation respecting title insurance permits, in Article 5.5,

excessive or inadequate (Ins. Code §12401.3) as well as the exchange of information and
experience data between title insurers and the Insurance Commissioner for the purposes of
evaluating individual rate filings (Ins. Code §§ 12401.4, 12401.5). The legislation also
permits the establishment of an advisory organization and membership therein (Auticle 5.7)
and permits the Insurance Commissioner 10 employ the services of the “advisory
organization” to assist him in his duties. Section 12401.5. The legislation also permits the
Insurance Commissioner to gather data annually for the purposes of evaluating individual |
rate filings. Section 1240].5. However, there is no citation to any legislative history to the
effect that Section 12414.26 was designed solely to provide antitrust immunity or to permit

title insurance carriers to report data to a ratings agency so as to set rates.

To summarize, whatever may have been the historical origins of the language used
in Section 12414.26, the interpretation for which Sjobring and Kaufman argue is not
supported by its legislative history. These actions seek to impose liability based upon the

use of a filed rate and call upon the Court both to characterize the type of policies filed and
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|issue adjudicated in the prior proceeding be the same as in this proceeding. This is black

is no issue in either of these cases as to whether First American disrcgarded its own

| Plaintiffs’ reliance on Kirk and the unpublished opinion of the Court of Appeal therein is

to determine what rate should have been charged as to each. This is a challenge to the use
of a rate and rate regulation precluded by Section 12414.26 and the statutory scheme as a
whale.

E. Plaintiffs’ Reliance on Section 12414.27 and Both Parties’ Reliance on the

Kirk Appellate Opinion s Misplaced

Plaintiffs argue both that they are not bound by the Kirk trial court order or the
unpublished decision affirming same and that First American is bound under the doctrine
of collateral estoppel. They then contend that under those opinions their action can
proceed under Section 12414.27

Essentially, Plaintiffs seek to invoke the doctrine of offensive, nonmutual collateral
estoppel. See Parklane Hosiery Co. v. Shore (1979) 439 U.S. 322. Assuming, arguendo,

that the doctrine is applicable in state court, its elements require, at a minimum, that the

letter law respecting both issue and claim preclusion. See DKN Holdings LLC v. Faeber
(2015) 61 Cal 4" g13. That showing is not made. In that part of the Statement of Decision
favorable to Kirk the trial court determined that as to certain charges FATCO did not
consistently apply its own interpretation of certain sub-escrow services and that it thus was|
liable under section 12414.27. Exhibit A to F irst American's Request for Judicial Notice
at 34:19-37:7. This was affirmed by the Court of Appeal. Id. at Ex. C, pages14-15. There

interpretation of the proper charges for sub-escrow fees (or any other fees). The issue in

both cases is whether Plaintiffs” interpretation of the rate is the correct one. Thus,

misplaced.
To the extent First American relies on the unpublished opinion of the Court of

Appeal in Kirk (to argue the effect of Section 12414.26 on this action) it also errs. Cal.

Rule of Court, Rule 8.1115(a).

224 -

232



L'~ - - B Y - WY R -

NN NN - ._.
N B3RV ERBRIS2IETEO o = o

o
- -]

VI, ORDER
Sjobring and Kayfinan as now understood challenge the use of a filed rate and

require the Court to engage in rate setting, rate regulation, and a determination of the
proper “use” of rates. As the Court understands the statutory scheme and the case law a
civil action on this basis is precluded prior to an action brought under Section 6.5 of the
Insurance Code. Sjobring has proffered a Fifth Amended Complaint to be filed in the
event this motion is granted. Exhibit A to Opposition. It, however, continues to challenge
the use of a rate and continues to require that the type of policy at issue be adjudicated.
(See proposed Fifth Amended Complaint at 1 43-50; 62-70.) Kaufman tenders no such
pleading and does not assert any ability to amend so as to comply with the statute.
Accordingly, the motions for judgment on the pleadings are GRANTED, without lcave to
amend. .

Counsel for First American shall prepare and lodge judgments of dismissal. The

Clerk is requested to vacate all pre-trial and trial dates on calendar.

Dated: / z] Z/ 7 /QIM <, ,{@L../ o
MAREN E. NELSON
JUDGE OF THE SUPERIOR COURT
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Documents Considered

JOP RE SJOBRING

Filed December 19, 2017 by First American

Defendant’s Notice of Motion and Motion for Judgment on the Pleadings

(Redacted and Unredacted/Conditionally Under Seal)

Defendants’ Request for Judicial Notice

(Redacted versions of Exhibit H and J and unredacted/conditionally under seal versions)

Declaration of Judith Sidkoff in Support of Lodgment of Exhibits H and J

Filed April 26, 2018 by Sjobring

Plaintiff Jeffrey Sjobring’s Opposition to Motion for Judgment on the Pleadings
Request for Judicial Notice and Declaration of Counsel in Support of Opposition to Motion
for Judgment on the Pleadings

Objections to First American’s Request for Judicial Notice

Filed May 10, 2017 by Sjobring
Supplemental Request for Judicial Notice in Support of Opposition to Motion for

Judgment on the Pleadings

Filed May 17, 2017 by First American

Reply in Support of Defendants’ Motion for Judgment on the Pleadings

Defendants’ Response to Plaintiff’s Objections to. Defendants* Request for Judicial Notice
Defendants’ Objections to Plaintiff’s Request for Judicial Notice

Defendants’ Supplemental Request for Judicial Notice

| JOP RE KAUFMAN

Filed May 7, 2018 by First American
Defendants’ Notice of Motion and Motion for Judgment on the Pleadings

(Pickett/Kaufinan); Memorandum of Points and Authorities; Declaration of Paul M.

Kakuske
Defendants’ Request for Judicial Notice

Filed June 28, 2018 by Kaufman
Il Plaintiff Wendy Kaufman’s Opposition to Motion for Judgment on the Pleadings

Plaintiff Wendy Kaufman’s Objections to Defendants’ Request for Judicial Notice
Plaintiffs Wendy Kaufman and Jeffrey Sjobring’s Request for Judicial Notice

Filed July 11, 2018 by Defendants
Reply in Support of Defendants’ Motion for Judgment on the Pleadings (Kaufman)

Supplemental Request for Judicial Notice
| Defendants’ Objections to Plaintiff"s Request for Judicial Notice in Support of Opposition

1 ito Defendant’s Motion for Judgment on the Pleadings

o

-26 -

234



O 0 N & v A W N o

NNNNMNNNN——H—-—-——-_
L B T R L I - I~ - - v i~ S~

Defendants’ Response to Plaintiff’s Objections to Defendants’ Request for Judicial Notice

Filed August 21, 2018 by All Parties
Joint Report

BOTH CASES

Lodged July 31, 2018
Reporter’s Transcript of the July 23, 2018 Hearing

Filed August 22, 2018
Notice of Waiver of Equitable Theory of Recovery Under UCL filed August 2, 2018
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Re: Pickett/Kaufman v, First American Title Ins. Company
Case No.: BC382826

PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES I am employed in the County

of Los Angeles, State of California. I am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont, California

91711.

On November 2, 2018, I served the foregoing documents described as NOTICE OF
APPEAL on the interested parties in this action by placing __ the original XX a true
copy thereof enclosed in sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

[XX] VIA ELECTRONIC SERVICE VIA CASE ANYWHERE through electronic
transmission to all parties appearing on the electronic service list.

[XX] (State) Tdeclare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[] (Federal) I declare that I am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on November 2, 2018, at Claremont, California.

Debbie Hunter
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Re: Pickett/Kaufman v. First American Title Ins. Company

Case No.: BC382826
SERVICE LIST
Ronald D. Kent, Esq. Attorneys for Defendant,
Joel D. Siegel, Esq. First American Title Company
Dentons USLLP
601 South Figueroa Street, Suite 2500
Los Anggles, California 90017
Telephone: (213) 623-9300
FAX: (213) 623-9924

Sonia Martin, Esq. Attorneys for Defendant
Dentons US LLP First American Title Company
525 Market Street, 26th Floor

San Francisco, CA 94105

(415) 882-5000

Steven ]. Bernheim, Esq. Attorneys for Plaintiffs
The Bernheim Law Firm

11611 Dona Alicia Place

Studio City, California 91604

Telephone: (818) 760-7341

Email; BernieBernheim@Gmail.com

Taras Kick, Esq. Attorneys for Plaintiffs
The Kick Law Firm, APC

815 Moraga Drive

Los Angeles, CA 90049

Telephone: (310) 395-2988

FAX: (310) 395-2088

Richard H. Friedman, Esq. Attorneys for Plaintiffs
Friedman Rubin

1126 Highland Avenue

Bremerton, Washington 98337

(360) 782-4300

Nazo S. Semerdjian, Esq. Attorneys for Plaintiffs
The Semerdjian Law Firm

898 San Pablo Way

Duarte, California 91010

(626) 215-5161
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CONFORMED COPY
QRIGINAL FILED
superior Gourt of California
County of Los Angeles

NOV 02 2018

sherri R. Carter, Exocutive Officer/Clark
By: E. Garcia, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF LOS ANGELES

FIRST AMERICAN TITLE COMPANY Case No.: BC329482
CASES Hon, Maren E. Nelson - Dept, 307
Sjobring v. First Ametican Title Ins. Co, CLASS ACTION
(Los Angeles County Superior Court No.
BC329482) NOTICE OF APPEAL
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TO ALL PARTIES HEREIN AND TO THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that plaintiff, Jeffrey Albert Sjobring, appeals
to the Court of Appeal of the State of California for the Second Appellate District,
from the Judgment of Dismissal entered on September 19, 2018. Notice of entry
of Judgment of Dismissal was served by First American Title Insurance
Company on September 27, 2018, a copy of which is attached hereto as Exhibit A.

NOTICE IS FURTHER GIVEN that plaintiff, also appeals to the Court of
Appeal of the State of California for the Second Appellate District, from the
Superior Court's August 29, 2018, Order Granting Defendants’ Motion for
Judgment on the Pleadings entered on August 29, 2018, a copy of which is
attached hereto as Exhibit B.

Date: November 1, 2018 SHERNOFF BIDART ECHEVERRIA LLP

e

STEVEN MESSNER
Attorneys for Plaintiffs

-2-
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E-Served: Sep 27 2018 3:44PM PDT Via Case Anywhere

DENTONSUSLLP .

Ronald D, Kent (SBN 100717)

Joel D. Siegel (SBN 155581)

Panl M. Kakuske (SBN 190911)

Judith Shophet Sidkoff (SBN 267048)

601 South Figueroa Street, Suite 2500

Los Angeles, California 90017-5704

Tel: (213) 623-9300/ Fax: (213) 623-9924

DENTONS USLLP

Sonia R. Martin (SBN 191148)

One Market Plaza

Spear Tower, 24th Floor

San Francisco, California 94105-1101

Tel: (415) 267-4000 / Fax: (415) 267-4198

Attorneys for Defendants
First American Title Company and
First American Title Insurance Company

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

JEFFREY ALBERT SJOBRING,
Plaintiff,
vs.

FIRST AMERICAN TITLE INSURANCE
COMPANY, et al.,

Defendants.

No. BC329482

Hon. Maren E. Nelson
Dept. SSC 17

NOTICE OF ENTRY OF
JUDGMENT OF DISMISSAL

NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL

243



W 8 N1 Oy vt s W N e

et
- O

90
)

STREET, SUTTE 2500

(313)623-9300
w

DENTONS US LLP
ok
N

601 SouTH FIGUEROA
Los ANGELES, CALIFORMA
[ () [y ™~ [ o] N
N R R ESRNEEZ ST G

o
o

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE that on September 19, 201 8, the Court entered the “Judgment

of Dismissal,” a copy of which is attached hereto as Exhibit A,

Dated: September 27, 2018 DENTONS USLLP

By: , o /”j"%/ .
PAUL M. KAKUSKE

Attorneys for Defendant
First American Title Company and First
American Title Insurance Company

109120909
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NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL
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Sherri g, Carter, gy

By Boryy' Jaur gtf;/e U!l:cgr/cferk

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

JEFFREY ALBERT SJOBRING, Case No, BC329482
Plaintiff, Hon, Maren E. Nelson
_ Dept, SSC 17
V|
[FROPOUSEDTJUDGMENT OF DISMISSAL
FIRST AMERICAN TITLE CO,, et al.
Defendants. '
RECEIV
LOS ANGFELES SUPEH}GEH gguﬁ-r
SEP 17 7018
f. LOVO

COPY

[PROPOSED] JUDGMENT OF DISMISSAL
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On August 29, 2018 the Court granted, without leave to amend, the motlon: for judgment on

the pleadings filed by dcfcndanta First American Title Insurance Co, and First American Title Co.
(collectively “First American”), Aocordlngly,

IT IS HEREBY ORDERED, ADJ UDGBD AND DECREED that:

1. In light of the Courc‘s August’29, 2018 order granting First Ammerican's motion for
judgment on the pleedings, First American's February 22, 2011 contingent Cross-Complaint against
Pla{nﬂfﬁ'Cross—Dcfehdant Jeffrey Sjobring and Thlrd»Party Dcfendants Patrick Kirk and Gloria Kitk
is dismissed as moot.

2, The Fourth Amended Complalnt is dismissed with prejudice. Plaintiff Jeffrey
Sjobring shall take nothing as against First American,

3. First American shall recover costs in the sum of §__ to be determined.
By approving the form of judgment, plaintiff Sjobring 1s not waiving his right to argue, as part of any
subsequent motlon to strike and/or tax costs, thet costs must be separately determined and awarded a8
between defendant First American Title Co. and defendant First American Title Insurance Co.

4, Pursuant to California Rule of Court 3,545(d), the Court retains jurisdiotion to hear and
determine eny ancillary proceedings, ‘including but not limited to any motion to striks or tax costs.
) MAREN E. NELSON
Dated: Septeniber 14,2018
Maren E. Nelson
Judge of the Superlor Court
APPROVED AS TO FORM:
DENTONS US LLP
|1 By: / /
Ronald D, Kent
Date: September _/_Z 2018
SHERN.QI_T_{LB_‘_I__DART ECHEVERRIA LLP
By: Q:%‘L——-/‘"_”‘_’"‘
Steven Messner
Date: September /7, 2018

RE
{PROPOSED] JUDGMENT OF DISMISSAL
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PROOF OF SERVICE
(VIA CASE ANYWHERE)

FIRST AMERICAN TITLE COMPANY CASES, JCCP Case No. 4751:
Sjobring v. First American Title Insurance Co., et al., Case No. BC329482

1 am employed in the County of Los Angeles, State of California, I am over the age of
18 and not a party to the within action. My business address is Suite 2500, 601 South
Figueroa Street, Los Angeles, California 90017-5704.

On September 27, 2018, served true copies of the document/s deseribed as NOTICE
OF ENTRY OF JUDGMENT OF DISMISSAL on the interested parties in this action:

SEE ATTACHED SERVICE LIST

a BY MAIL: Ienclosed the document/s in a scaled envelope/s or package/s
addressed to the person/s at the address/es in the Service List and placed it/them for coteetion
and mailing, following ordinary business practices, | am readily familiar with the practice of
Dentons US LLP for collecting and processing correspondence for mailing: on that same day,
it is deposited in the ordinary course of business with the United States Postal Service with

postage fully prepaid.

a BY NEXT BUSINESS DAY DELIVERY: I enclosed said document/s in an
envelope/s or package/s provided by [ Federal Express/ [0 USPS addressed to the person/s
at the address/es in the Scrvice List. I placed it/them for collection and next business day
delivery at an office or a regularly utilized drop box of the carrier or delivered it/them to «

»

courier or driver authorized by the cacrier to receive same.

) VIA ELECTRONIC SERVICE: Pursuant to California Rules of Court Nos.
2,250, 2,253, 2.261 and the Code of Civil Procedure, and the Court’s Order of April 11, 2013,
I uploaded the document/s without error 10 CaseAnywhere.com / [ Dentons US LLP
Secitre File Transfer selecting the proper funetions to scrve the partyfies listed.

a BY E-MAIL: The document/s was/were transmitted via e-mail or electronic
transmission to the person/s at the e-mail address/es in the Service List,

0 BY HAND DELIVERY: I enclosed the document/s in a sealed envelope/s or
package/s addressed to the person/s at the address/es in the Service List and engaged USA
Legal Network to deliver it/them by hand to the office/s of the addressee/s.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Exccuted on September 27, 2018, at Los Angeles, California.

Audrey Rosenbaum
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SERVICE LIST

(VIA CASE ANYWHERE)
FIRST AMERICAN TITLE COMPANY CASES, J CCP Case No. 4751

Sjobring v. First Americun Title

Michael 1. Bidart - #060582
Steven M. Schuetze - #143778
Steven P. Messner - #259606
Kristin E. Hobbs - #277843

Shernoff Bidart Echeverria Bentley LLP

600 South Indian Hill Boulevard
Claremont, CA 91711-5444

Taras P, Kick - #143379

G. James Strenio - #177624

The Kick Law Firm, APC

201 Wilshire Boulevard, Suite 350
Santa Monica, CA 90401-1252

Steven J. Bernheim - #143319
The Bernheim Law Firm
11611 Dofia Alicia Place
Studio City, CA 91604-4231

Richard H, Friedman - #221622
Richard Dykstra—Pro Hac Vice
Friedman | Rubin

1126 Highland Avenue
Bremerton, WA 98337-1828

Nazo . Semerdjian - #223536
The Semerjian Law Firm

298 San Pablo Way

Duarte, CA 91010-2335

Insurance Co., et al., Case No. BC329482

Counsel for Plaintiffs
T: 909 621 4935/ F: 909 621 2806
E: mbidart/sschuetze/smessner/khobbs

@shernoff.com

Counsel for Plaintiffs
T: 310 395 2988 / F: 310 395 2088
E: taras/james@kicklawfirm.com

Counsel for Plaintiffs
T: 818 423 2136 /F: 310300 1351

E: bernicbernheim@gmail.com

Counsel for Plaintiffs
T: 360 782 4300/ F: 360 782 4358
E: info@friedmanrubin.com

Counsel for Plaintiffs
T: 626 215 5161
E: nazosemerdjian@gmail.com
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LOS ANGELFS SUPERIOR COURT

AUG 282018
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

FIRST AMERICAN TITLE CASES Case No.: JCCP 4751

Sjobring v. First American Title Co.
Wilmot v. First American Title Ins. Co. (BC329482)
(BC370141)

Kaufinan v. First American Title Co.
Kirk v. First American Title Co. (BC382826)
(BC372797) ORDER GRANTING

. . , . NDANTS’ MOTIONS FOR
Sjobring v. First American Title Co. DEFE
(BC329482) JUDGMENT ON.THE PLEADINGS
Kaufinan v. First American Title Co. l_?_ate: .}u‘{)s' 23,2018
ime: 1:45 p.m.

(BC382826) Dept. SSC17

1. INTRODUCTION

Sjobring and Kaufinan are two of four related class actions, above captioned,
against First American Corporation (FAC), First American Title Company (FATCO), and
First American Title Insurance Company (FATIC) (collectively, First American). Counsel

for Plaintiffs in the cases ovetlap.
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A petition for coordination was granted as to the four cases pursuant to Cal. Rule of
Court, Rule 3.521 but they have not been consolidated. No orders were issued finding that
a ruling in one of the cases is binding in the others.

One case (Kirk) was tried to the bench. The judgment was appealed by Kirk and
First American and affirmed in an unpublished opinion.

Before the Court are motions for judgment on the pleadings in Sjobring and
Kaufinan. Both motions argue that Insurance Code Section 1241 4.26 precludes these
actions. The motion in Sjobring was originally calendared for May 31, 2018. At that time
the Court heard oral argument and continued the hearing to July 23, 2018, to be heard with
the motion in Kawfman, indicating that the issue to be taken up in both cases is whether
Insurance Code §12414.26 precludes the actions as now framed by the pleadings and the
motions for class certification.

Considering those matters of which judicial notice may properly be taken, the cases
as framed challenge the propriety of First American’s “use” of a filed rate where more than
one rate could be applicable. Resolving the issue involves rate setting and regulation. For
this reason, and as explained further below, the actions are precluded by Section 12414.26

and the statutory scheme of which it is a part. The Court therefore now GRANTS the

motions.

1. THE ALLEGATIONS OF THE COMPLAINTS AND THE CLASSES AS

CERTIFIED
To understand why these actions are precluded there must be an understanding of

both the allegations of the complaints and certain facts of which the Court takes judicial

notice.

A. Sjobring

The facts in Sjobring and Kirk overlap. The operative Sjobring Fourth Amended
Complaint (4"AC) alleges that plaintiff Jeffrey Albert Sjobring (Sjobring) purchased a
home in February 2004 from Patrick Kirk (Kirk), who is the named plaintiff in Kirk.

_2-
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FATIC provided title insurance in the transaction. It issued an “Eagle Owners policy” to
Sjobring, for which Kirk paid. Sjobring’s lender was issued a lender’s policy by FATIC
for which Sjobring paid.' Sjobring paid $563.00 for the lender’s policy. He argues that
both the owners and Jender’s policies are “Extended Coverage” policies. /d. at {45, Bascd
on that characterization he alleges that he was overcharged for the lender’s policy, arguing
Section C-1-b of Defendants’ filed rates applied to the pricing of the type of policy his
lender was issued because it was issued concurrently with an “Extended Coverage”™
owners’ policy. This filed rate was $125. Alternatively, he argues FATIC could have
issued a “Standard Coverage” lender's policy but deleted “regional exceptions™ in the
policy.2 He argues that such a policy would have been charged at a filed rate known as the
“C.5 rate,” yielding a premium of $290, which is $273 less than what Defendants charged
him. Id. at 1§ 49, 50.

The claims that survived demurrer are the second and eighth causes of action for
Fraud and Negligent Misrepresentation; the demurrer did not specifically challenge the 5"
cause of action for Unfair Competition. Sjobring’s Request for Judicial Notice filed April
26, 2018, Exhibits 2, 3. The 4" AC contains a variety of allegations and arguments in
which it is contended that the Superior Court, rather than the California Department of
Insurance (CDl), has jurisdiction over this matter (4™ AC 1 32), and includes a specific
allegation that “there is no ‘safe harbor’ for the misconduct alleged here.” /d. at § 32 (d).
The pleading asserts that this court has jurisdiction because the action seeks

restitution/disgorgement of monies wrongfully taken from class members by First

' An owner’s policy is a title policy that insures the buyer’s interest in a property and provides
coverage to the owner of real property. A lender’s policy is a title policy that insures the lender’s
{usually a bank or financial institution) interest in the property, in title, and its lien position.

1“Regional exceptions™ refers to a subset of exceptions from coverage. Examples include
easements not shown by public records, interests in the land not shown by public record that could
be asserted by persons in possession of the land, unpatented mining claims that may or may not be
shown by public records, and water rights that may or may not be shown by public records.

23 -
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American’s “failure to properly apply its filed rates.” Id. at § 32 (b). It is alleged that
Section 12414.26 does not apply because “Plaintiffs simply allege™ Sjobring and class
members were charged more for the loan policies than permitted by Defendants’ filed
rates, and that the charges were not authorized by Article 5.5 because they were rates not i
conformity with the filed rates. /d. at page 9, lines 18-27. Sjobring further contends First
American misrepresented that the 1992 ALTA concurrent loan policy without regional
exceptions cost $563, which was false because the filed rate was $125; even if the policy
were determined to be “Standard Coverage” the rate would be $290 under Section C-5 of
the filed rates, /d. at §80. He alleges in the alternative that if the loan policy is determined
to be “Standard Coverage” then First American concealed a $0 pricing structure under
section C-1{a)(2) of the filed rates. /d at § 82.

The Court takes judicial notice pursuant to Evidence Code § 452(d) of the fact that
in July, 2017, the Court granted certification of two classes in Sjobring, including, as to
Class Two, a class that specifically seeks a determination that the C-5 rate applied to the
policies as issued.

B. Kaufman
Kayfinan stems from a separate real estate transaction. The operative complaint is

the Second Amended Complaint (SAC). Plaintiff Wendy Kaufman (Kaufman) alleges she
purchased a home in late 2006. In connection with the purchase of her home she paid
premiums for both owner’s and lender’s title insuraﬁce policies, SAC, Y46. Kaufman
contends she was overcharged for her lender’s policy. According to Kaufman, under
section C-1(a)(2) of First American’s filed rates there was no charge for a loan policy that
was sold concurrently with a “Standard” coverage owner’s policy, and under C-1(b)(2)
where an “Extehdcd” loan policy was sold concurrently with an “Extended™ owner's
policy the correct charge was $125.00. /d. at §50. Kaufman contends that although the
Eagle Loan Policy issued to her lender was defined as “Standard Coverage™ she was
nevertheless charged $710. Id. at 1§ 52, 54. The SAC also alleges alternatively that there
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was another less-expensive pricing structure that could have been applied in Schedule E of
First American's Schedule of Fees. Id. at §56.

Jurisdiction is alleged to be with this Court because Kaufman seeks
restitution/disgorgement of funds wrongfully taken (SAC, 40); she alleges the litigation is
not precluded because First American calculated charges by not applying its filed rates
properly (/d. at §42). As in Sjobring, the allegation is that First American’s schedule of
fees is materially misleading. /d. at §57. “Plaintiff is not contending that the rates
defendants have filed with the CDI are improper. Rather, plaintiff contends that First
American failed to apply rates correctly.” /d. at J61.

Based on these and other facts, Kaufman alleges claims for Breach of Contract,
Breach of the Implied Covenant of Good Faith and Fair Dealing, Fraud and Deceit, Unjust
Enrichment, and Unfair Competition.

FATCO and FATIC’s joint answer raises affirmative defenses of Safe Harbor/
Immunity (6™ Additional Defense), in which they allege that the challenged rates and acts
complained of were known to and accepted and approved by the CDI. ltis further
contended that a scrivener’s error/mistake (14‘h Additional Defense) occurred when the
rates were filed. It contends that the rate argued for by Kaufiman would permit her (and the
certified class) to obtain loan policies for no charge, a rate it views as inadequate. The
Court takes judicial notice of the fact that this is the defense asserted, but does not accept
the facts alleged as supporting the defense to be true.

Judicial notice is further taken that in September, 2017, a class was certified in
Kaufinan as to the claims for Breach of Contract, Breach of the Implied Covenant, and
UCL and as to all persons who paid for an Eagle loan title policy in a residential real estate
transaction in California that was issued concurrently with an owner’s policy during the
period October 2, 2006 to October 2, 2007, where the aggregate liability of the loan
policies did not exceed the liability of the owner’s policy.

i

n
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II1. THE ADDITIONAL JUDICIALLY NOTICEABLE FACTS
In addition to the matters pled and the Court’s rulings on class certification, all

parties request the Court take judicial notice of certain documents and the facts contained

therein. Objections were also filed.

A. Sjobring Motion

First American’s Requests for Judicial Notice as to Exhibit A (Statement of
Decision in Kirk) and Exhibit C (Kirk Opinion) are proper pursuant to Evidence Code
§452(d), as to the findings of fact and conclusions of law contained in the Kirk Statement
of Decision. In addition, judicial notice is properly taken as to the existence of the
appellate opinion affirming that ruling. Day v. Sharp (1975) 50 Cal. App. 3d 904, 914.
Judicial Notice of Exhibit B and Sjobring's Exhibit 1 (Sjobring’s administrative complaint
with the CDI) is proper pursuant to Evidence Code §452(h) and in light of the fact that
both parties ask the Court to take judicial notice of these documents, albeit for different
reasons. Judicial notice of the fact of the existente of Exhibits D and E, official acts of the
CDJ, is properly taken under Evidence Code § 452(c) and Stevens v. Superior Court (1999)
75 Cal. App. 4™ 594, 608. Judicial notice of the legal positions and concessions made by
Sjobring and Kaufman to secure class certification, including Exhibits K and O to
FATCO’s July 11, 2018 Supplemental Request for Judicial Notice, are properly taken
under Evidence Code §452(d) and (h). Judicial notice of this Court’s orders granting class
certification are likewise proper. Jd. at Exhibit P. The balance of the exhibits of which
judicial notice is requested to be taken by First American in Sjobring are irrelevant to the
issues presented by the motion and the request is thus moot.

All of Sjobring’s requests, other than Exhibits 1- 3 and 14, are irrelevant to the
disposition of this motion and thus moot. No objection was raised as to Exhibits 2, 3, and
14,

B. Kaufman Motion
Kaufman objects to the court taking judicial notice of Exhibits D, E, F, tendered by

First American. Based on the disposition below Exhibits D and E are irrelevant to any

-6-
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issue before the Court, This renders any objections moot. Judicial notice is properly taken
as to Exhibit F for the limited purpose of showing that there was correspondence between
CDI and First American on the subject of the claimed error and not for the truth of the
matters therein. First American’s unopposed supplemental request for judicial notice of
Exhibits K and M is granted. All other requests for judicial notice by First American are
moot given the disposition herein.

First American objects to Kaufman’s request for judicial notice as to Exhibits 1 and
5. Kaufman contends that these constitute proper evidence of legislative intent respecting
the scope of Insurance Code section 12414.26.

Exhibit 1 relates to legislation enacted in 1947, which Kaufman argues is the
genesis of Section 12414.26. While the document may shed light on the genesis of
immunity provisions generally in the Insurance Code it does not bear specifically on the
Legislature's intent with respect to Section 12414.26. Moreover, there is no showing that
any member of the legislature saw this document in connection with the enactment of
Section 12414.26 in 1973. As such, while it may be of historical interest, it is not the
proper subject of judicial notice as to the Legislature’s intent in enacting Section 12414.26.
“[A]s a general rule in order to be cognizable, legislative history must shed light on the
collegial view of the Legislature as a whole.” Kaufman & Broad Communities Inc. v.

Performance Plastering Inc. (2005)133 Cal. App. 4" 26, 30, emphasis in original

(Kaufinan & Broad).
First American objects to Kaufman's request for judicial notice of Exhibit 3 as her

brief does not cite or rely on this document and it therefore cannot be relevant. Exhibit 3
(Legislative Analysis of Section 12414.26) is a proper subject of judicial notice. Kaufman
& Broad at 31. The Court takes judicial notice of this exhibit and of Exhibits 4 and 8, to

which no objection was made.
Exhibit 5 (Letter from California Land Title Association to Gov. Reagan) is not the

proper subject of judicial notice as to legislative intent. Kaufinan & Broad at 38 (Letters to

Governor urging signing of bill not the proper subject of judicial notice).

-7-
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First American objects to Exhibit 28 (Deposition of Dwayne Buggage). To the
extent Kaufman cites this testimony for the truth of the matters asserted it is hearsay.
However, it is propetly before the Court for purposes of establishing that Kaufman's
theory of liability implicates rate interpretation.

In light of the disposition below the balance of the documents Kaufiman asks the
Court to judicially notice are irrelevant and her requests are thus moot.

On its own motion, the Court takes judicial notice of the fact that in Kaufiran
plaintiffs seek to exclude all evidence/argument oftered to show that the Insurance
Commissioner/CDI authorized, ratified, approved or perinitted the charges at issue. See
Joint Report filed August 21, 2018 at page 1, lines 13-18. Evid. Code § 452(d)(1). In
taking judicial notice of this fact and of Exhibit F the Court expresses no view as to the
whether the facts support First American’s defense.

IV. THE MOTIONS ARE PROCEDURALLY PROPER

Sjobring advances several procedural arguments, which are incorporated into
Kaufman's opposition. They are rejected for the reasons set forth below.

A. Cal, Code of Civ. Pro. Section 1008 Is Not Applicable

Demurrers were filed in both Sjobring and Kayfiman. In Sjobring First American
argued that the ten causes of action pled were barred by Insurance Code Section 12414.26.
The judge then presiding (Hon. Anthony Mohr) rejected this argument, noting that the
Complaint pled that the policies that were issued were extended coverage policies and that
because Plaintiff alleged he was charged the wrong premium, rather than the computation
of that premium, Defendants® actions were not immunized. Sjobring RIN, Exhibit 3.

Much has happened since the demurrers were heard. First, in November 2012,
Sjobring filed a complaint with the CDI pursuant to Ins. Code §12414.13, charging a
violation of Article 5.5 of the Insurance Code. Exhibit B to Defendant’s RJN and Exhibit
1 to Sjobring’s RIN.

Second, Sjobring filed his motion for class certification. In arguing for class

certification, Sjobring advanced the theory that common questions predominated over

.8
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individual issues because the issue to be tried was one of rate interpretation. That
argument was accepted. As to Class | the comman question is whether the Eagle Owner's
policy is an extended or standard coverage policy and as to Class 2 the common question iy
whether the C-5 rate should have been applied to the policies as issued. 1t has thus become
apparent that, notwithstanding some of the language in the 4" AC, what must be resolved
is whether the policies are or are not “extended” policies for purposes of the rate filing and
based thereon whether the proper rate was charged. Defendants’ Supplemental RIN,
Exhibit P. So framed, the issue is a legal one Judge Mohr did not address on demurrer: If
the Court must characterize a policy and determine which filed rate should have been
charged, is not the Court thereby engaging in ratemaking and rate regulation, which is
precluded by the statutory scheme?

Similarly in Kaufian a motion for class certification was granted, discussed infra,
which makes clear that ratemaking is implicated.

In shont, these are not improper motions for reconsideration of the demurrer ruling.
Instead, the Court is called upon to determine a question of law in light of the cases as they
are now framed by their common questions.

B. A Common Law Motion for JOP Is Proper

California recognizes two forms of motions for judgment on the pleadings.
Statutory motions may be brought pursuant to Cal. Code Civ. Pro. §438 {c)(1)X(B), which
provides that a defendant may move for judgment on the pleadings if either (i) the court
has no jurisdiction of the subject of the cause of action alleged in the complaint, or (i) the
complaint does not state facts sufficient to constitute a cause of action against that
defendant. Subsection (g)(1) allows for a motion for judgment on the pleadings even
where a prior demurrer on the same grounds was overruled so long as “there has been a
material change in applicable case law or statute since the ruling on the demurrer.”

First American argues that the judgment and resulting appellate opinion in Kirk and
this Court's orders regarding class certification constitute a “change in the law” which

permits the filing of this motion under Cal. Code of Civ. Pro. §438. This argument fails.

.9-
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There may be changes in the procedural status of the cases but the law has not changed
since the demurrer was heard. First American therefore cannot rely on Cal. Code of Civ.
Pro. § 438 to bring this motion.

Cal. Code Civ. Pro. §438 became effective in 1994. Prior to that time motions for
judgment on the pleadings were allowed under the common law. Although not entirely
free from doubt, nonstatutory (common law) motions survive enactment of section 438.
Weil & Brown explain that:

“CCP § 438 imposes major limitations on the motion; e.g., it does not lie on

grounds previously raised by demurrer unless there has been a material change in

the law (see § 7:305). It also imposes time limits (see Y 7:280). However. these
limitations may be meaningless because a nonstatutory motion for judgment on the
pleadings apparently survives without such limitations:

—*“A motion for judgment on the pleadings may be made at any

time either prior to the trial or at the trial itself.” [Stoops v. Abbassi

(2002) 100 CA4th 644, 650, 122 CR2d 747, 752 (citing pre-CCP §

438 case of fon Equip. Corp. v. Nelson (1980) 110 CA3d 868, 877,

168 CR 361, 365); see also Smiley v. Citibank (South Dakota) N.A.

(1995) 11 C4th 138, 145, 44 CR2d 441, 445, fn. 2—"“common law

motion for judgment on the pleadings” upheld despite the

fact CCP § 438 had been enacted during course of proceedings; and

Saltarelli & Steponovich v. Douglas (1995) 40 CA4th 1, 5, 46 CR2d

683, 686—treating defective motion for summary judgment as

“nonstatutory motion for judgment on the pleadings”]

Comment: Case authority for the nonstatutory motion is rather thin.

None of the cited cases expressly deal with this issue; they simply

assume its existence. Bul these cases reach a practical result. A court

should be able to decide there is no valid cause of action at any time.

~-10-
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There is no point in forcing a case to go to trial because the motion

was made too late or otherwise failed CCP § 438 requirements.”

Weil & Brown, The Rutter Group California Practice Guide: Civil

Procedure Before Trial, §7:277.

The procedures and case law regarding “nonstatutory” motions are properly invoked
here. Sjobring and Kaufman do not address this authority in their oppositions. Given the
importance of the legal issues raised and the procedural developments in the cases since
the demurrers were heard, the motion is properly brought as a common law motion.

C. A Motion for Summary Judgment Is Not Required

Sjobring argues that a motion for summary judgment is required to be brought by
First American in order to address the issues herein. No authority is cited for this
proposition other than Judge Mohr’s observation that such a motion could be brought. The
issue these motions raise is a legal one only. Whether raised by motion for judgment on
the pleadings or summary judgment, the result is the same.

D. The Court May Consider The Issue Under the Rules of Court and Those

Applicable to JOP Motions Generally

At oral argument counsel for Sjobring and Kaufman argued that because these
motions are brought as motions for judgment on the pleadings, the Court could not
consider FATCO's defense based on a “scrivener’s error™ or any matters other than what is
pled by plaintiffs. As an initial matter, a motion for judgment on the pleadings may
consider both the pleading and all matters judicially noticeable. People ex rel. Harris v.
Pac Anchor Transportation, Inc. (2014) 59 Cal.4th 772, This includes taking judicial
notice of the positions taken by Sjobring and Kaufman on class certification and the
Court’s prior rulings certifying the classes in Sjobring and Kaufman.

This is particularly important here. In both cases Plaintiffs have raised in their
pleading the issue of whether the conduct is precluded by Section 124 14.26. The partics
have framed the issues to be tried and the Court has certified the classes accordingly. Trial

dates are set. The Court also is aware that a three week trial resulted in a ruling that

-1 -
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Section 12414.26 precluded liability as to certain of the claims tried in Kirk. See FATCO's
Requests for Judicial Notice Exhibit A (Statement of Decision in Kirk) and Exhibit C (Kirk
Opinion).

It is apparent that the facts and circumstances in Kirk and Sjobring are related.
While the facts in Kayfman are different, the legal issue related to the effect of Insurance
Code Section 12414.26 is the same in the three cases. No order has been entered
coordinating the determination of these issues. As the parties recognize, this is a JCCP
proceeding. As such, the Court is empowered to provide a method and schedule for
submission of preliminary legal questions that might serve to expedite the disposition of
the coordinated actions. Cal. Rules of Court, Rule 3.541(a)(5). The Court exercises its
discretion in this case to consider the issue presented under that authority and 10 rule on the|
legal issue presented by the motions as framed by the pleadings and subsequent
developments that are judicially noticed, so as to expedite disposition of these cases. See
McGhan Medical Corp. v. Superior Court (1992) 11 Cal. App.4th 804, 812 (“[I]vis the
intent of the Judicial Council to vest in the coordinating judge whatever great breadth of
discretion may be necessary and appropriate to ease the transition through the judicial
system of the logjam of cases which gives rise to coordination.”)

V. THE CLAIMS ARE PRELUDED BY THE STATUTORY SCHEME AND

APPLICABLE CASE LAW

A. The Claims Involve the Proper Use of Rates and Implicate Ratemaking

Insurance Code §12414.26 provides: “No act done, action taken, or agreement madg
pursuant to the authority conferred by Article 5.5 (commencing with Section 12401) . . . of]
this chapter shall constitute a violation of or grounds for prosecution or civil proceedings
under any other law of this state heretofore or hereafter enacted which does not speciﬁca!lyq
refer to insurance.” Sjobring and Kaufinan argue that their complaints arise under Section
12414.27 of the Insurance Code and do not challenge “an act done, action done, or
agreement made pursuant to the authority conferred by Article 5.5.” Further, they argue

that First American confuses “immunity” with “jurisdiction.” They emphasize that only
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the Legislature can confer “immunity" by statute. Krumme v. Mercury Insurance Co.
(2004) 123 Cal. App. 4™ 924, FN 5 (Krumme).

There is some confusion of terminology. First American characterizes section
12414.26 as a “safe harbor,” referencing the concept that if the Legislature has considered
a situation and concluded no action should lie, courts may not override that determination.
See Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.
4" 163, 182; Donabedian v. Mercury Ins. Co. (2004) 116 Cal. App. 4" 968 FN 5
(Donabedian). Kaufman characterizes this as a grant of “immunity.” See Srate Comp.
Insurance Fund v. Superior Court (2001) 24 Cal. 4" 930 (SCIF)(characterizing Section
11758 as not granting “immunity™ from claims for an insurer’s conduct in reporting data in
the workers’ compensation context). Neither term appears in the statute and the similar
statute (Section 1860.1 applicable to property and casualty insurance) has been said nor to
grant “immunity” but to limit plaintiffs to an administrative remedy (with judicial review).
See MacKay v. Superior Court (2010) 188 Cal.App.4th 1427 FN 19 (MacKay).

Whether viewed as a limit on its jurisdiction (“'a safe harbor™) or an “immunity,”
the Court mt;st read Section 12414.26 as part of the statutory scheme as a whole. As
discussed below, the gravamen of Plaintiffs’ theory in both cases is that the rates were
improperly used as to the policies at issue. This amounts to a challenge to the “use” of a
rate and implicates “ratemaking,” a function that, under the statutory scheme, falls initially
to the CDIL.

The Insurance Code, at Part 6, Article 5.5, governs “Rate Filing and Regulation™
applicable to title insurers and the CDI, which regulates title insurance in Califomia.
Several sections of article 5.5 describe how a company like First American files rates.
Title companies are required to file their rates and copies of the title policies “to which
such rates apply. " Ins. Code §12401.1, emphasis added. Section 12401.3 then details the
standards that apply to the “making and use of rates pertaining to all the business of title

insurance.” including a standard that rates shall not be “excessive or inadequate.” Ins.
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Code § 12401.3, emphasis added. Section 12401.7 provides that rates may be used thirty
days after filing unless the CDI intervenes.

The Legislature has provided that a consumer aggrieved by “any rate charged™ may
proceed under Article 6.5 (sections 12414.13-12414.19). A consumer unsatisfied with the
action of the CDI may proceed by writ. /d. at Section 12414.19.}

Finally, section 12414.29 provides that “[t]he administration and enforcement of
Article 5.5 (commencing with section 2401) and Article 5.7 (commencing with section
12402) of this chapter shall be governed solely by the provisions of this chapter.”

The case law interpreting the statutory scheme and Section 12414.26, as well as
similar provisions in the Insurance Code applicable to other types of insurance, compels
the conclusion that on the facts of these cases, Plaintiffs are secking by civil litigation to
challenge directly the “use” of a filed rate and seek to engage in rate regulation. This they
cannot do. See Quelimane Co. v. Stewart Title Guaranty Co. (Quelimane) (1998) 19 Cal.
4™ 26, 44 (Article 5.5 applies to “rate regulation™); 13 Witkin, Summary of Cal. Law (I |
Ed. 2017) Equity, § 120, page 419 (“{Insurance Code,, Section 12414.26] is expressly
limited to title insurance activities related to rate setting.”); Krumme at 937, citing
Spielholz v. Superior Court (2001), 86 Cal. App. 4" 1366, 1374-1375 (“[A] claim that
directly challenges a rate and seeks a remedy to limit or control the rate prospectively or
retrospectively, is an attempt to regulate rates.™); Cf. Walker v. Alistate Indemnity Co.
(2000) 77 Cal. App. 4'" 750, 756 (Walker)(“1f section 1860.1 has any meaning whatscever
... , the section must bar claims based upon an insurer's charging a rate that has been
approved by the commissioner™); MacKay at 1443 (“The ratemaking chapter [applicable to

3 Kaufman argues that restitution is not available in an action in front of the CDL. citing Insurance
Code section 12414.13, Manufacturers Life Ins. Co. v. Superior Cowrt (1995) 10 Cal.4th 257, 274,
Stevens v Superior Court (1999) 75 Cal. App. 4% 594, and Exhibit 16. As to Exhibit 16 judicial
notice is denied. The document is an inadmissible hearsay expression of opinion by a CDI staff
attorney to which First American properly objected. Other provisions of the Insurance Code, not at
{ssue in Manufacturers Life and Stevens (Insurance Code section 12414.18, incorporating
Government Code §11519(d)), may afford restitutionary relief in a CDI proceeding. 1f such relief
is not available, Plaintiffs’ remedy lies with the Legislature.
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property and casualty insurance] confers on the DO! the exclusive authority to approve
insurance rating plans. An insurer charging a preapproved rate is doing an act or taking an
action pursuant to the authority conferred by the chapter.”).

It is for this reason that Plaintiffs’ reliance on Donabedian is misplaced. That case
involved only an “as applied” challenge to a rate that was not disputed and not a
determination of which rate was applicable in the first instance. The same is true of King v.
Nat'l Gen. Ins. Co. (N.D.Cal. 2015) 129 F. Supp. 3d 925, which challenged the application
of an approved rate. See MacKay at 1449-1450 (“Cases which apparently reached a
different result when the underlying conduct was not the charging of an approved rate are
distinguishable on this basis.”).

Nor is Plaintiffs’ reliance on section 12414.27 helpful. That section provides, in
pertinent part, that no title insurer shall charge a rate for a title policy or service “excepl in
accordance with rate filings that have become effective pursuant to Article 5.5.” Plaintiffs
do not contend that First American charged a rate that was not filed and become effective.
Instead, they contend that a different filed rate should have been charged.

” The Court recognizes that there is no published case directly on point as to whether
a party alleging rate ambiguity may bring a direct action or must challenge the rate under
H Article 6.5. It is also recognized that there is a factual dispute between the parties as to
whether First American in fact charged a rate tha it filed with respect to the policies at
issue. However, resolution of that factual issue requires the Court to interpret the policies
and the rates. Under the statutory scheme this is the exclusive function of the CDI in the
first instance, subject to review by the Court.

If the statute were interpreted as Plaintiffs’ suggest the Court would be required to
ignore Article 6.5 (sections 124 14,13-12414.19) and the case law to the effect that the

wyse” of rates and “rate making™ is within the exclusive jurisdiction of the CDI in the first

instance. This the Court cannot do.
i
i
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1. Sjobring’s Claims Necessitate Rate Interpretation and Regulation

Sjobring's claims arise from an alleged ambiguity in First American’s rate filings.
In Opposition to this motion, Sjobring explains that because certain “Definitions” filed by
First American in 1995 with the CDI do not expressly include the policy form for which
Sjobring paid (and which were not amended until 2006 to expressly cover that form), his
interpretation of the form of policy (whether “Standard or “Extended™) and the resulling
rate(s)) should control. He argues why the policy at issue should be considered an
Extended Coverage policy rather than a Standard Coverage policy and details the
“definitions” contained in the filings made by First American with the CDI, including the
“definitions™ filed in 1995 and 2006. He also explains why his characterization of the
policy is correct and which of the filed rates should have been charged. Sjobring
Opposition at page 6:16-11:11. First American takes a different point of view, arguing that
it charged the filed rate applicable to the policy at issue. First American Reply at page 8:1-
10:23.

Sjobring’s pleading makes clear that he seeks to use this action to engage in rate
regulation by seeking to characterize the policies at issue and then determining which of
several filed rates applied to the policy. See 4™ AC at 99 32(d), 48, 80 and pages 8:12-13
and 9:24-27. Likewise, in connection with the class certification motion and in determining
that common questions predominated, the Court noted that as to Class | there is a common
question as to whether the Eagle Owner’s Policy is an “Extended Coverage” or a *Standard
Coverage” policy. With regard to Class 2 Sjobring agreed to narrow the issue to whether
the C-5 rate should have been applied to the policies as issued. This concession was in
response to Defendants’ argument that individual questions regarding whether specific
lenders would have accepted an alternative policy with the C-5 pricing precluded
certification. As the Court noted in granting certification, “This in effect narrows the
question to one of rate interpretation, as is the case with Class 1.” Sjobring Class

Certification Order at 14:1-5. The Court further noted establishing liability is “largely 2
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question of interpretation of the applications of the policies to the applicable rates.” /d. at
15:27-28.

Moreover, Sjobring invoked the procedures for challenging the rates he was
charged and expressly alleged that the CD! had jurisdiction to hear the matter. Sjobring
RJN Exhibit 1. Although First American disputed the authority of the CDI to act (Exhibit
14 to Sjobring’s Supplemental Request for Judicial Notice filed May 10, 2018), the CDI
brought a formal accusation based on Sjobring’s complaint (Exhibit D to First American’s
Request for Judicial Notice). The CDI and First American ultimately settled that
proceeding. /d. at Exhibit E. The settlement, however, did not resolve the question before
this Court, i.e. the nature of the policy or its proper rate and did not address the “C-5" issue
raised by Class 1! in Sjobring. The Court is unaware of any writ relief being sought.

In short, in asserting that First American used the wrong filed rate and asking the
Court to determine that his rate is the correct one, Sjobring asks the Court to determine the
proper “use” of a rate and to engage in rate regulation. This is the function of the CDI, at
least initially.

2. Kaufman’s Claim Necessitates Rate Interpretation and Regulation

Kaufman’s claim derives from the fact that in a 2006 rate filing First American
listed the form of loan policy issued to Kaufman’s lender as “Standard Coverage.” First
American argues that this was a uscrivener’s error,” and that the correct rate at all times
was for policies that provided «Extended Coverage” and that this was recognized by the
CDI. Exhibit F to First American’s Request for Judicial Notice. It argues that Kaufman's
interpretation would permit her to obtain valuable coverage for no cost. Kaufman disputes

this.
K aufman did not invoke the jurisdiction of the CDI and does not explain why the

procedures in Article 6.5 do not apply here.
In granting Kaufinan’s motion for class certification the Court identificd as

classwide questions the following:
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(1) Did Defendants apply the rate correctly for the first concurrent Eagle Loan
policyholders during the class period?; (2) Were Defendants permitted to charge an
additional premium for a first concurrent Eagle Loan policy during the class period,
contrary to Defendants’ filed rate with the CDI?; (3) Did Defendants violate
Insurance Code §12412.27 by charging a rate that was not filed with the CDI?; and

{4) Was there a scrivener ’s error in the filed rate by Defendants, and if so what

effect, if any, does it have on Defendants’ liability under the Code?

Kaufman Class Certification Order at 11:15-21.

In making these determinations the Court is called upon to determine whether the
policy sold to Kaufman was a “Standard” or “Extended” policy and to determine what
effect, if any, the claimed scrivener's error has on the proper rate to be charged, including
whether the rate as posted would be considered inadequate under section 12401.3 and
Article 5.5.! Put another way, the parties each ask the Court to determine that her/their
position as to the effect of the claimed scrivener’s error is correct.

In addition, as noted, supra, the SAC alleges that alternatively, there was another
less-expensive pricing structure that could have been applied (SAC §56). In either event.
Kaufman’s claims implicate the “making and use” of a rate under Section 12401.3.
Kaufman's reliance on testimony from CDI rate analyst Dwayne Buggage in her motion
for class certification, her anticipated reliance on the testimony of other CDI employees at
trial, and her request to exclude testimony regarding the CDI’s involvement in the issue,

emphasizes this point. Kaufinan Opposition at 1:13-18, citing Exhibit 28; First American’s

| Supplemental Request for Judicial Notice, Exhibits K and M.

"
I

4 Kaufman argues that the CDI has only enacted one rate examination regulation since this statute
was enacted and has not sought to determine whether a rate was inadequate. These facts do not

Wbear on what the CDI is empowered to do.
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B. The Statutory Language Is Not Limited to Concerted Action

Kaufman argues that the statute prohibits only a civil action based on “an act done,
action taken or agreement made pursuant to the authority™ of Articles 5.5 and 5.7
(emphasis added) and that this is language of limitation intended to protect only
“concerted” action by insurers. This reading derives from language in SC/F at 939-940,
interpreting similar statutory language respecting workers’ compensation insurers.

The issue in SCIF was whether a worker’s compensation insurer was immune from
civil liability under Insurance Code §11758 for allegedly misallocating an insured
employer’s expenses and then reporting that misinformation to a rate-making organization,
resulting in higher premiums for its insured. The language in Section 11758 is duplicative
of Section 12414.29 (and Section 1860.1).

In SCIF the Court noted that the workers’ compensation statute “refers to an ‘act
done, action taken or agreement made pursuant to the authority conferred by this article . ,
.." (Italics added.) It does not refer to an ‘act done, action taken or agreement made
pursuant to this article.” As relevant here, what is authorized by article 3 is “cooperation
between insurers, rating organizations and advisory organizations in ratemaking and other
related matters to the end that the purposes of this chapter may be complied with and
carried into effect.’ (§ 11750).” Id. at 936. From this language and the legislative history,
the Court concluded that the insurer was not immune from liability for misreporting data toj
a rate making organization.

Here, and unlike in the context of workers’ compensation insurance considered in
SCIF, Plaintiffs point to no express provision equivalent to Section 11750 that applies to
title insurers defining the “authority conferred” by Articles 5.5 or 5.7.

Moreover, the Court in SC/F was not called upon to decide whether either
“concerted” or “unilateral” action was protected by the statutory section but only to
determine whether the unilateral conduct at issue (misreporting employet’s expenses) was
protected activity under Section 1 1758. There is other language in SCI/F to the effect that

other kinds of unilateral action (the reporting of information for purposes of setting rates)
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would be within Section 11758’s protections. Id. at 936. SCIF thus does not assist
Plaintiffs.
Further, an “act done” or *“action taken™ can be a unilateral activity by a carrier.

The Court would be required to disregard those words to reach the conclusion that only
concerted activity otherwise amounting to an anti-trust violation is protected. The Court
would also have to disregard the fact that the Legislature knows what “concerted action™
is, as it expressly states that “nothing in this article shall be construed to prohibit concert of
action between entities under the same general management and control.” Ins. Code
§12401.6. Had it wanted to limit Section 12414.26 to “concerted action” it could have
used that term rather than the more inclusive terms “act done” or “action taken.” Cf.
Walker at 757 (An insurer charging a preapproved rate is doing an act or taking an action
pursuant to the authority conferred by the chapter.).’

C. The Statute Is Not Limited To Affirmative or Statutory Claims

Kaufman argues that “immunity” under Section 12414.26 is limited to affirmative
“acts” and that omissions cannot form the basis for an “immunity.” The short answer to
this argument is that the claims asserted in Sjobring and Kaufman are for fraud and breach
of contract, involve affirmative acts, and were certified on that basis, as Plaintiffs’ counsel
conceded at oral argument.

Kaufman also argues that because the statute refers to civil proceedings “‘under any
other law...enacted” only statutory claims (i.e. statutory claims based on the anti-trust
laws) are precluded. Under this interpretation Plaintiffs’ claims under Business and

Professions Code §17200 (a statutory claim) would be prohibited but claims based upon

$ Plaintiffs argue that the CDI does not “pre-approve™ itle insurance rates. The trial court in Kirk
found to the contrary and expressly found that testimony by CDI employees to the contrary was
not credible. Exhibit A to First American’s request for Judicial Notice, page 12, line 3-page 15.
line 15. Moreover, the act of filing the rate and receiving no objection thereto and thereafter
charging the rate filed is an act “authorized™ by Chapter 5.5.
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the common law would not.® This cannot be what the Legislature intended. If that were so
then claims of common law monopolization could be stated against insurers but claims
based on the Sherman Act or the Cartwright Act against insurers, based on the same facts,
would be barred. That is an outcome inconsistent with Plaintiffs’ proffered interpretation
of the legislative intent of the statute. Cf. Cahfornia'Schoal Employees Assn. v. Governing
Board (1994) 8 Cal. 4™ 333 (Court interpreting a statute literally shall not produce an
absurd result contrary to legislative intent); Walker (Demurrer based on Section 1861.01
immunity was afforded to both statutory and common law causes of action).

Alternatively, Kaufman contends that Section 124 14.26 precludes a civil action only
for those acts that constitute the “grounds for. . . civil proceedings™ and that First
American’s defense of a scrivener’s error is not a “ground” for her proceeding. This
argument is not persuasive. The asserted “grounds™ for this proceeding are that First
American should have applied a rate it did not. The Second Amended Compiaint also
pleads that “at best, the rate structure First American drafted and filed, and which was in
effect during the class period, contained ambiguities” and that First American should have
construed the rate structure in favor of the consumer. SAC §42. Thus, even under
Kaufman's reading of the statute, her claim is barred.

D. The Legislative History Does Not Assist Plaintiffs

The case law lays out legislative history that Kaufman argues is of importance here.

As explained in McKay, language comparable to that in Section 12414.26 first entered the

¢ On August 22, 2018, while this motion was pending, counsel for Sjobring and Kaufman filed a
document entitled “Notice of Waiver of Equitable Theory of Recovery Under UCL, In Sjobring
and Kaufman.” The document indicates that class counsel and the class representatives have
determined to proceed to trial exclusively on common law theories of recovery and have made a
decision not to pursue “equitable relief” under the UCL. The document indicates this decision wag
made, in part, to advance the argument that “common law” claims are not grounded in any
statutory claim and are therefore outside the scope of any immunity afforded defendants under
Section 12414.26. See Declaration of Steven Bernheim at 19 8 and 9, dated August 21, 2018. The
filing of this document has no effect on this motion for the reasons above stated, The document
does not purport to dismiss the UCL claim in either case. Further, no Request for Dismissal (C1V-
110) as to any cause of action or claim was filed in either case,
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Insurance Code in 1947 as part of the McBride-Grunsky Insurance Regulatory Act of
1947. That act was California’s response to United States v. South-Eastern Underwriters
Ass'n (1944) 322 U.S. 533, finding insurers liable for violations of the federal anti-trust
laws and the subsequently enacted McCarran-Ferguson Act (15 U.5.C. §1011 et seq.)
which imposéd a moratorium on federal antitrust litigation respecting insurance companies
until 1948. Thus, as MacKay explained, the initial code section containing the language
parallel to that in Section 12414.26 (Insurance Code §1860.1 applicable to property and
casualty carriers) was enacted in order to immunize insurers from antitrust laws, MacKay
at 1444, citing Donabedian. However, as McKay further explained: “[T]he McBride-
Grunsky Act did more than immunize insurers from antitrust laws. It enacted the entirety
of Chapter 9 of Part 2 of Division One of the Insurance Code, governing ‘rates and rating
and other organizations.’ It also enacted Insurance Code §1858 which provides an
administrative remedy before the Commissioner for an insured aggrieved by an insurer’s
rates or rating system.™ Id. at 1444-1445. Thus, as McKay explains,” while the initial
motivation behind Insurance Code section 1860.1 may have been an exemption from
antitrust laws in particular, it was recognized that the language of the exemption was, in
fact, broader.” Id. at 1445, emphasis added.

Kaufman argues that the impetus for Section 12414.26 was anti-trust litigation
brought against title insurance carriers. Sce Kaufman RFN Exhibit 8. The admissible
evidence of legislative history shows that Section 12414.26 was enacted in 1974 with
Janguage equivalent to that of Insurance Code §§11758 (applicable to workers®
compensation carriers) and 1860.1 (applicable to property and casualty insurance) after
several title insurers were sued for anti-trust violations. However, there is no evidence
before the Court that at the time Section 12414.26 was enacted the Legislature intended the
janguage it used to be limited to statutory anti-trust claims, The stated purpose of the
Legislation as a whole was “to provide rate regulation for an industry in which there is

none” (Kaufran RIN Exhibit 3) and specifically to regulate rates so that they are not
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uexcessive, inadequate, or unfairly discriminatory,” and to “encourage competition...on a
sound financial basis.” Ins, Code § 12401.

Title insurance, unlike workers compensation insurance or property or casualty
insurance, does not insure against future events. Quelimane at 41. It involves a single
premium. It insures against “defects in the title or against liens or encumbrances that may
affect title at the time when the policy is issued.” Elysian Invest. Group, LLC v. Stewart
Title Guar. Co. (2002) 105 Cal. App. 4™ 3185, 320; Ins. Code §§ 104, 12340.1.
Importantly, there is no argument ot suggestion that title insurance companies in 1974
used rating organizations to set title insurance rates or otherwise shared actuarial
information for that purpose, which was the original impetus for the provision enacted with
respect to property and casualty insurance in 1947 or that enacted with respect to workers’
compensation insurance in 1951. SCIF at 939-940.

To be sure, the legislation respecting title insurance permits, in Article 5.5,
consideration of past and prospective loss experience in determining whether rates are
excessive or inadequate (Ins, Code §12401.3) as well as the exchange of information and
experience data between title insurers and the Jnsurance Commissioner for the purposes of
evaluating individual rate filings (Ins. Code §§ 12401.4, 12401.5). The legislation also
permits the establishment of an advisory organization and membership therein (Article 5.7)
and permits the Insurance Commissioner 10 employ the services of the “advisory
organization” to assist him in his duties. Section 12401.5. The legislation also permits the
Insurance Commissioner to gather data annually for the purposes of evaluating individual
rate filings. Section 12401.5. However, there is no citation to any legislative history to the
effect that Section 12414.26 was designed solely to provide antitrust immunity or to permii
title insurance carriers to report data to a ratings agency so as to set rates.

To summarize, whatever may have been the historical origins of the language used
in Section 12414.26, the interpretation for which Sjobring and Kaufman argue is not
supported by its legislative history. These actions seek to impose liability based upon the

use of a filed rate and call upon the Court both to characterize the type of policies filed and
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to determine what rate should have been charged as to each. This is a challenge to the use
of a rate and rate regulation precluded by Section 12414.26 and the statutory scheme as a

whole.
E. Plaintiffs’ Reliance on Section 12414.27 and Both Parties’ Reliance on the

Kirk Appellate Opinion Is Misplaced

Plaintiffs argue both that they are not bound by the Kirk trial court order or the
unpublished decision affinming same and that First American is bound under the doctrine
of collateral estoppel. They then contend that under those opinions their action can
proceed under Section 12414.27

Essentially, Plaintiffs seek to invoke the doctrine of offensive, nonmutual collateral
estoppel. See Parklane Hosiery Co. v. Shore (1979) 439 U.S. 322. Assuming, arguendo,
that the doctrine is applicable in state court, its elements require, at 8 minimum, that the
issue adjudicated in the prior proceeding be the same as in this proceeding. This is black
letter law respecting both issue and claim preclusion. See DKN Holdings LLC v. Faeber
(2015) 61 Cal 4" 813. That showing is not made. In that part of the Statement of Decision
favorable to Kirk the trial court determined that as to certain charges FATCO did not
consistently apply its own interpretation of certain sub-escrow services and that it thus was
liable under section 12414.27. Exhibit A to First American's Request for Judicial Notice
at 34:19-37:7. This was affirmed by the Court of Appeal. Id. at Ex. C, pages14-15. There
is no issue in either of these cases as to whether First American disregarded its own
interpretation of the proper charges for sub-escrow fees (or any other fees). The issue in
both cases is whether Plaintiffs’ interpretation of the rate is the correct one. Thus,
Plaintiffs’ reliance on Kirk and the unpublished opinion of the Court of Appeal therein is
misplaced.

To the extent First American relies on the unpublished opinion of the Court of

Appeal in Kirk (to argue the effect of Section 12414.26 on this action) it also errs. Cal.

Rule of Court, Rule 8.1115(a).
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VI. ORDER
Sjobring and Kaufnan as now understood challenge the use of a filed rate and

require the Court to engage in rate setting, rate regulation, and a determination of the
proper “use” of rates. As the Court understands the statutory scheme and the case law a
civil action on this i:asis is precluded prior to an action brought under Section 6.5 of the
Insurance Code, Sjobring has proffered a Fifth Amended Complaint to be filed in the
event this motion is granted. Exhibit A to Opposition. It, however, continues to challenge
the use of a rate and continues to require that the type of policy at issue be adjudicated.
(See proposed Fifth Amended Complaint at 99 43-50; 62-70.) Kaufman tenders no such
pleading and does not assert any ability to amend so as to comply with the statute.
Accordingly, the motions for judgment on the pleadings are GRANTED, without leave to
amend. -

Counsel for First American shall prepare and lodge judgments of dismissal. The

Clerk is requested to vacate all pre-trial and trial dates on calendar.

g
Dated: /Z ,Z/{ //}M_. & . ﬁjk«r[z",afhw
MAREN E. NELSON
JUDGE OF THE SUPERIOR COURT
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Documents Considered

JOP RE SJOBRING

Filed December 19, 2017 by First American

Defendant’s Notice of Motion and Motion for Judgment on the Pleadings

(Redacted and Unredacted/Conditionally Under Seal)

Defendants’ Request for Judicial Notice

(Redacted versions of Exhibit H and J and unredacted/conditionally under seal versions)
Declaration of Judith Sidkoff in Support of Lodgment of Exhibits H and J

Filed April 26, 2018 by Sjobring

Plaintiff Jeffrey Sjobring’s Opposition to Motion for Judgment on the Pleadings

Request for Judicial Notice and Declaration of Counsel in Support of Opposition to Motion
for Judgment on the Pleadings

Objections to First American’s Request for Judicial Notice

Filed May 10, 2017 by Sjobring
Supplemental Request for Judicial Notice in Support of Opposition to Motion for

Judgment on the Pleadings

Filed May 17, 2017 by First American

Reply in Support of Defendants’ Motion for Judgment on the Pleadings

Defendants’ Response to Plaintiff’s Objections to Defendants’ Request for Judicial Notice
Defendants’ Objections to Plaintiff’s Request for Judicial Notice

Defendants’ Supplemental Request for Judicial Notice

JOP RE KAUFMAN

Filed May 7, 2018 by First American
Defendants® Notice of Motion and Motion for Judgment on the Pleadings

(Pickett/Kaufman); Memorandum of Points and Authorities; Declaration of Paul M.

Kakuske
Defendants’ Request for Judicial Notice

Filed June 28, 2018 by Kaufman
Plaintiff Wendy Kaufiman’s Opposition to Motion for Judgment on the Fleadings
Plaintiff Wendy Kaufman’s Objections to Defendants’ Request for Judicial Notice

Plaintiffs Wendy Kaufman and Jeffrey Sjobring’s Request for Judicial Notice

Filed July 11, 2018 by Defendants
Reply in Support of Defendants’ Motion for Judgment on the Plcadings (Kaufiman)

Supplemental Request for Judicial Notice
Defendants’ Objections to Plaintitf’s Request for Judicial Notice in Support of Opposition

to Defendant’s Motion for Judgment on the Pleadings
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Defendants’ Response to Plaintiff’s Objections to Defendants’ Request for Judicial Notice

Filed August 21, 2018 by All Parties
Joint Report

BOTH CASES

Lodged July 31, 2018
Reporter’s Transcript of the July 23, 2018 Hearing

Filed August 22, 2018
Notice of Waiver of Equitable Theory of Recovery Under UCL filed August 2, 2018
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Re: Sjobring v. First American Title Ins. Company
Case No.: BC329482

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES I am employed in the County
of Los Angeles, State of California. I am over the age of 18 and not a party to the within
action; my business address is: 600 South Indian Hill Boulevard, Claremont, California

91711.

On November 2, 2018, I served the foregoing documents described as NOTICE OF
APPEAL on the interested parties in this action by placing __ the original XX a true
copy thereof enclosed in sealed envelopes addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

[XX] VIA ELECTRONIC SERVICE VIA CASE ANYWHERE through electronic

transmission to all parties appearing on the electronic service list.

[XX] (State) I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

[] (Federal) I declare that I am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on November 2, 2018, at Claremont, California.
-~ £

o

( g R (" e S
Q@é’w "uJ-i»-“’i\.‘hM“ N

Debbie Hunter
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Re: Sjobring v, First American Title Ins, Company

Case No.: BC329482
SERVICE LIST

Ronald D. Kent, Esq. Attorneys for Defendant,
Joel D. Siegel, Esq. First American Title Company
Dentons USLLP

601 South Figueroa Street, Suite 2500
Los Angeles, California 90017
Telephone: (213) 623-9300

FAX: (213) 623-9524

Sonia Martin, Esq. Attorneys for Defendant
Dentons US LLP First American Title Company
525 Market Street, 26th Floor

San Francisco, CA 94105

(415) 882-5000

Steven J. Bernheim, Esq. Attorneys for Plaintiffs
The Bernheim Law Firm

11611 Dona Alicia Place

Studio City, California 91604

Telephone: (818) 760-7341

Email: BernieBernheim@Gmail.com

Taras Kick, Esq. Attorneys for Plaintiffs
The Kick Law Firm, APC

815 Moraga Drive

Los Angeles, CA 90049

Telephone: (310) 395-2988

FAX: (310) 395-2088

Richard H, Friedman, Esq. Attorneys for Plaintiffs
Friedman Rubin

1126 Highland Avenue

Bremerton, Washington 98337

(360) 782-4300

Nazo S. Semerdjian, Esq. Attorneys for Plaintiffs
The Semerdjian Law Firm

898 San Pablo Way

Duarte, California 91010

(626) 215-5161
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ALAMEDA

 JAMES MURHLING, op bebelfof himselt. | casENO. RG 126592 72
and o}l others similarly situsted and the

COMPLEX ’
. Action Filed:
V8. v
| FIRST AMERICAN TITLE COMPANY, 2
California corporation, COMPLAINT FOR;
Defendant, . %li Brench of Contract;

Plaintiff,

2) Bresch of Fidue.inry Duty;-

3) Unjust Enrickiment/ Rasnmﬁun,

4) Violations of Consumer Legal

Remodies Ac%

(5 Viuh;ﬁons of Unfalr Competiion
Laws

[Request for Jary Trial]
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Individual and representative plaintiff James Muehling, on behalf of himself and all
others similarly situated (collectively “Plaintiff”), alleges.on information and belief as
follows: ’

: PARTIES

I, Plaintiff, Plaintiff Muehling at all relevant times was an individual resident of
the State of Californis, and a resident of Alemeda County. '

2 Defendant First American Title Company. Defendant First American Title,
Company ("FATCOM) is, and t all relevat times was, a corporation orgunized and existing
| under the laws of tho State of California, and headquartered in California.

& CLASS ALLEGATIONS

3. Plaintiff brings this uction on his own bebalf and on bohalf of all persons
sitniarly situated, porsvant to Godo of Civil Pracedure section 382 and Civil Code sestion i
1781, ‘The class that Plaintf represents is comprised of all persons who were parties lo
FA'I‘CO esorows in residential transactions to whom FATCO charged an unfiled escrow fee
(other than a “statutorily excepted charge”). The “statutorily excepted charges" are l;mxtsd to
{and only include) conveyancing fees, notary fees, inspection fees and tax service contract
foes. ' _ ;
4. FExcluded from the class are FATCO and its oﬁcm directors or employees
and their 1mmedmw fmmly members any enhiy in w!uch FATCO hasa uon‘lxoilmg mterest
afﬁliatss 1ugai re;:rcsentamess, almmeys, hcu's Ql' assmns ofFA'i‘CO and thear mmdinw
family members; plaintiff's attorneys and their staff; and, any federal state or local
governinental entity, and any judge, justice, or judicial officer prosiding over this mutter, and

1| the members of their immediate families and judicial-staffs.

5, ‘Thenumbse oficlass memibers identified is so numwousvthaiﬁjoinda of all
‘members is impracticable, ‘I‘he numbm,:-‘ of class members is indeterminate at the present
time, bukitis hxégr than can be addressed by joinder. v :

6.  Members of the class are ascertainable from FATCO's records and/or records
P of third parties accessible through discovery. As an esTow, FATCO mosintains records of the

: ¥ 1
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charges in each escrow transaction. Further, under federal law, FATCO must prepare a
HUD-1 settlement statement which accurately lists for sach transaction all charges, who
made the charges, and who was charged. 12U.S.C, § 2603

7. There are common issues of law and fact among the plaintiff class which
predominate over any questions affecting oaly individual members.

J, 8. The claims of Plaintiff are typical of those of the plaintiff class, and he will
fairly and adequately represent the interest of the class.

9. There is no plain, speedy or adequate remedy other than by maintenance of this
class action because damage to each member of the class is relatively small, making it 0
economically unfeasible to pursue remedies other than by way of a class action. Disposition
of the claims of class members in a class action rather than individual actions will benefit the
parties and the Court.

| FACTUAL BACKGROUND

10.  Plaintiff Muehling refinanced his home in California located at 3902 Stevenson
Boulevard #506, Fremont, CA 94538, in a transaction that closed on November 21, 2006.

1. FATCO (a controlled escrow company) acted as Plaintiff’s escrow.

12.  In order to lawfully chaxée class members for escrow services, FATCO was
and is statutorily required to file with the California Depérhhent of Insurance those escrow
charges 30 days before chargmg them (W1th the exception of the “statutorily excepted
charges” deﬁnedmparag:aph 3). Insurance Codessection-12414.:27; 10-Cal. Code Regs.. .
section 2556.1. FATCO failed to cgmply with this statutory requirement for the unfiled

escrow fees charged to plaintiff and to class members. Such unfiled escrow fees include, but -

are not limited to, “document pr aration” fees, “electronic document processing” fees,
prep. pr

“electroni¢c download” fees, “email” fees, and “loan tie-in” fees.

loan tie-in fee in the amount of $100. '
14.  Plaintiff is informed and believes, and on that basis alleges, that:

G 2

- 13.. - +Plaintiff. Muehlmg was charged one of these unfiled escrow fees, specxﬁcally a ‘
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‘w.  BATCOvitself knew that it was unlawful to charge class members these
wafiled escrow focs, including the unfiled loan tie-in foe charged to Plaintiff Muchling, T
top level memorandum, FATCO admitted internally that: “If we do not have s rate filed fora
particular thing We are doing in most or all transactions we cannot make a charge until we
have a rate filed for such and it becomes effective under the Insurance Code. An example is
loan tic-in fees. ‘We do ot have a rate filed for that at this time so that fee cannot be
charged.” (Sec Exhibit 1) FATCO further adsmitted: “[Olr offioes must stop using these
rates immediately. They may oniy charge the filed rate for our services.” Ibid.

b, Astheirescrow, FATCO was the fiduciery of Plaintiff and the class
mcmbm;:, Despite being their fiduciary, FATCO never disclosed to Plaintiff or ary other
class mernber the material fact that FATCO was not lawfully entitled to charge these unfiled
escrow fees. FATCO represented to Plaintiff Muehling and all class members that thesé
unfiled escrow fecs were legitimate. Jtdid so by listing the fees on the HUD-1 settlement

| statement that FATCO prepared and gave to Muchling and the class members,

AMERICAN PIPE TOLLING
15,  Under the decision of the US. _Sii‘ércme Court in American Pipe and Constr.
Co. v. Uta}a (1974) 414 U.8. 538, the filing of a class action tolls the statute of limitations for
the absent class members,

16. A class act;on encompassing the allegations made here was filed on April 26,

2007, ix the Superior Court forﬁwSmie:éfC&hfo;ma,Dmty»ofLas Angeles, That action is’

Witmot v, First Américan Title Company; Case No. BC370141.
17. - Theclass pled in that action inclades “all persons... who were charged

-for.escrow services and/or fees miate& toescrow more-than the amounts allowed by First -

American’s filings with the Cahfmnagaepmmenf of Insurance.” Any statutes-of hmxtatmns

| ‘on the. claims herein were: zell&i by the‘.ﬁlmg of the Wilmot complaint.

RELIAN CE ! DMYED DISCOVERY { ESTOPPEL
18, Plaingiff and the class mmnbm did not discover, and conld not reasonably have
discovered, FATCO's omissions, misrepresentations; and other wiseonduct zlleged herein
5 .
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until a date within the etamte of limitations for each and every cause of action alleged herein.
Plaintiff and the class members were ignorant of the true facts, and actually and reasonably
relied on FATCO’s failure to disclose, misrepresentations, and other misconduct alleged
herein. As a matter of business practice, FATCO, as a controlled escrow company, owed a
heightened duty, i.e. that of a fiduciary, to its customers, including to plaintiff and the class.
As its customers’ fiduciary, FATCO invited its customers to place their trust and confidence
in FATCO. Plaintiff and the class members did place their trust and confidence in FATCO
and assumed and expected that their fiduciary would comply with the law and not charge any
fee not authorized under the law. Plaintiff and the class members justifiably relied on their
fiduciary, FATCO, to charge only fees authorized under the law,

19.  Plaintiff Muehling did not discover the facts relating to the overcharging und
other misconduct herein alleged until in or about November 2012, when he consulted
professionals regarding his real estate transaction.

20.  Plaintiff could not-have reasonably discovered FATCO’s misconduct earlier

because, among other things, Plaintiff had no reason to believe that his fiduciary, FATCO,

! was charging unfiled escrow fees not authorized under the law. FATCO, his fiduciary, did

not disclose that ihe law precluded his fiduciary from charging unfiled escrow fees, including
the unfiled loan tie-in fee. Instead, by including the unfiled escrow fees on the HUD-1,

FATCO represented to plaintiff end the class members that xt was entrtled to charge for these
A unfiled escrow fees. - ) T we T

St o s

21, FATCO knew the true facts regarding its failure to file rates for these escrow
fees with the CDL. FATCO knew the true fact that it therefore was not lawfully entitled to

harge these unfiled escrow fees, including the unfiled loan tie-in fee. FATCO intended that |-
“Plaintiff.and cla$é members aét in reliance on their omissions, misrepresentations and ’

. mlsconduct alleged herem Plamuff and the elass members wers 1gnorant of the true facts,

' and actually and reasonably rehed on FATCO’s m:srepresentatlons failure to disclose and

1 other misconduct alleged herem, to their detriment. Had Plaintiff and the class members

known the true facts, they would not have paid the unfiled escrow fees.
: 4
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22. By its conduct, FATCO has waived, forfeited, and/or is estopped from
asserting the statute of limitations and other affirmative or jurisdictional defenses to this
action.

VENUE

23.  Venue as to defendant FATCO is proper in this judicial district pursuant to
Business & Professions Code section 17203, and Code of Civil Procedure sections 395(a)
and 395.5. Plaintiff’s property related to which the subject unlawful escrow fee was charged
is located in the County of Alameda. FATCO either maintains an office, transacts business,
hes an agent, or is found in the County of Alameda, and is within the jurisdiction of this
Court for purposes of service of process. The unlawful acts elleged herein had a direct effect

on the consumers within the State of Californie, including those within the County of

1 Alameda. Additiona]jy, the trade and commerce described herein is carried out in whole or

in part in the State of California and within thé County of Alameda. Over fifty percent of the
plaumff class are residents of the State of California,
JURISDICTION, o
24, Jurisdiction is proper in‘this Court. THe claimms alleged Hiéré are originally
cognizable in the courts. See, e.g., Jonathan Neil & Assoc. v. Jones (2004) 33 Cg1.4th 917,
933, '
25.  Federal Jurisdiction does not exist, The amount in cortroversy asto the l

T R

of attorneys’ fees and costs. The damages, attomeys fees and costs of individual class :

22 i members may not be aggregated to meet the federal jurisdictional amount. FATCOisa

© 23 { citizen of the State-of Ca.hforma The: class is limited to Cahforma . :

%

Jiree vl

26. ~ The.CDI does not have. exelusive jurildictlon (no safe harbor msts), the
pri.mary jurisdicﬁon doctrlne.does nqt apply, and the administrative exhaustion

26*{ doctrine does not apply, bec;;use among-other reasons;

27

28

N This lawsuit does not concern ‘rate-meking” / “‘rate-setting”, i.e., the
process of establishing rates, amending rates, changing rates, lowering rates or raising rates.

S

representatlve plamhff does nét exceed $75,000. 00 mcludmg inferest and’ any pro réta award e
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“This lawsuit does not challenge FATCO’s rates, It does not contend that FATCO’s rates are
too high. It does not seek to reduce FATCO'»S rates. The class representative and the class
are niot seeking a rafe inconsistent with the filed rate. And, this lawsuit does not allege “rate
fixing,” i.e., this lawsuit does not allege “concerted action” or other antitrust conduct by
miultiple title insurers. It does not allege that FATCO acted in concert with any one, or moré,
of its competitors to achieve any goal whatsoever, including but not limited to rate fixing or
restricting competition,

b,  Accordingly, there is no “safe harbor” for the misconduct complained of
here. Here, RATCO charged escrow fees without having filed a rate for these fees, making it
unlavefil for FATCO to charge these fees.

¢,  Nowheéredid the Legistature explicitly prohibit liability for such
misconduct, Nowhere did the Legislature specifically permit any of these practices. Nothing
in the Insurance Code creates a “safe harbor” from liability for such misconduct, Cel-Tech v.
Los Angeles Celhular (1999) 20 Cal.4th 163, 183-184 (to be a safe harbor, “asother provision
must acwally “bar” the action or clearly permit the conduct”); Aron v, U-Haul (2006) 143

wwwww

1 CaLApp 4211 796, 804 {cotrfs “may no create ‘implied safe harbor(s)”"); MeKell v. Wash.
W Mut, (2006). 142 Cal.App4th 1457, 1474 (tixe statute must “speciﬁcally pennit[]” the

challenged practice); Kmmme v. Mercury{2004) 123 Cal App 4th 924, 940 s (the statute
“misst explicitly probibit” lzablhty) :

Quelimane v, Stewart Title (1998) 19 Cili4th 26, 45, the California Supreme Court held that
Section 12414.29 preempts only local regulation:

T 4 . “Pirst American argues, however,that UCL actjons-against title insurers - - -
g
. .25&_ e i First Armmmu 's argum‘;em ignores ‘the remainder.of the sentence —

S ark preclided bﬁ:‘:he lmtéééntedaé of section 12414.29.., We disagree.

notmtkszmdmg any Io&at regulation or ordinance’ — which makes it
" eleay that the Iegzsfaﬂvepmpose was to preempt local regulation, not

i 6

.. Tnsurasice Code sectmn 12414.29 does Tiof create-a safe hatbor. dn
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to exempt tifle-insurers from other sf;xle laws governing unfair
business practices.”
e.  Insurance Code section 12414.26 also does not create a safe hasbor. In
Quelimane, the California Supreme Court rejected the contention to the conﬁ-w “the court
[below] held that Insurance Code sections 124 14.96 and 12414.29 precluded plaintiff’s
action. We do not agree” Id. at44. The California Supreme Court explained that the
exclusive jurisdiction of Section 12414.26 is “restrict{ed] to rate-making related sctivities;” it
does not extend to charging an unfiled rate. In State Compensation Insurance Fund v.
Superior Court (2001) 24 Cal 4th 930, 938, the Califoriia Supreme Court hield that the twin
statute applicable to workers compensation, Insorance Code section 11758, did not immunize
the defendant from class action liability, since the action “does not challenge the method by
which the rate or premium charged wus set.” Here, no rate or premium was set for the
anfiled escrow fees, so plaintiff (obviously) “does not challenge the method by which the
rate or premium charged was set.” Moreover, Section 12414.26 - like its twin, Sections

BATCO, is involved.
£  Thetypeof relief sought here is not avmiable ihrougb administrative

S AR e

X éwmed:es»fmm tizc &ZBI This lawsnit seeks class relief for damages causeﬁ to the class:,

members by FATCO's pastand conunumg Wwrongful m,duct_,(t‘e,, charging unfiled escrow
fees). This lawsuit seeks class relief in the form of damages; restitution, and disgorgementof

< mopies wrongfully taken from class mamba:s when FATGQ charged unfiled escrow-fees £0r ‘
/seivices. This lawsuit does: mt secka ﬁne or an admiristrative penaity The CDIis not

1 duthorized 46 award damages. | ’I’he CD is ot authonzed to afford relmf m equxty The CDI

*ismot:authorized to afford class relief, *; L i )
g Addmnnaﬂy, the adwinistrative cumplmnt pro ccdure (‘Insuranec Codc
Section 12414.13) is permissive; not mandatory. “May” means “may”; it does:not mean
% i
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W thie individual pisconduct of an insurer..” SCLF supm, 24 Cal. 4& at 938. Here, no
1| concerted activity is involved. Only the individual misconduct of a single company,
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| FATCO, whereby FATCO promised to provide escrow services, The contracts were implied

O [ ~ (=23 (%} H w N> 7 s

“shall See, e.g., Sierra Clubv. San Joaquin (1999) 21 Cal4th 489, 499; Woodbury v.
Brown-Dempsey (2003) 108 Cal App:4th 421,423,
FIRST CAUSE OF ACTION
{Breach of Contract)
27. Plaintiﬁ‘ realleges and incorporates by reference the allegations contained in the
preceding paragraphs of this complaint, as though fully set forth herein,
28.  The contrsct. Plaintiff and the class members entersd into a contract with

in fact contracts.

29.  The agreement was mphed by conduct inferred from the conduct, situation; or
rmutual relstion of the parties, wherein FATCO promised to and did act as fhc eScTOW
company, and Plaintiff and the class members paid FATCO for escrow services. “There is
1o difference between an express and implied contract... While an implied in fact contract
taay be inferred from the condtict, situation or mutual relation of the parties, the very beart of

“Transpaéific Y?axspartafmn *(}a ( 19’?73 69 Cal. App 3d 268, 275, see Civil Code section
1621, : ,
30, ‘Material terms of contract. Allapplicablelaws in existence whenthe
tontract was madeé neaessmly entercd mto the aomxact and formed a pm of it, mt’ham any
Washington Mutwal (2006) 142 Cal.App.*{lh 1457, 14k9. In Califorvia, “legally prescribied rates
become part of the parties’ contract” Gardner v. Basich Bros. (1955) 44 Cal 24 191, 195,
-Thus;a:material mmmcorpomad mtmhe contract by-opération of law wes that FATCO--» -
“viould chargé plaintiffand the class members only those fees allowed under California law.
2nd FATCOS ﬁleﬂ Tates, mcladmg neéessanly tbc yromzse to.not chacge unfiled escrow fees
(such s the unfiled loan t@-m fec). TH material terms of the contract also included the
unphod covenant of good fax!h and fair dealing, whereby FATCO covenanted that it would,
in good faith and in the exercise of fair-dealing, desl with plaintiff and each class roember

; : 8
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fairly and honestly and do nothing to impair, interfere with, hinder, or potentially injure
plaintiff’s and the class members’ rights and benefits under the contract.

31,  Breach of contract. FATCO breached the terms of the contract, including the
implied covenant of good faith and fair dealing, by charging plaintiff for an unfiled escrow
fee (the loan tie-in fee) even though the contract obligated FATCO to not charge this fee
(because FATCO had not filed a rate for the loan tie-in service).

consideration in the form of escrow fees, and have faithfully performed all obligations
i—equired to be performed by them under the terms of the contracts, except to the extent
performance may have been excused b}‘f FATCO’s conduct.

33. Damages, As a direct, proximate, conéequenﬁal, and legal result of FATCO’s
breach(es) of the contract, includiné but not lirited to the covenant of good faith and fair
dealing implied in the contract, plaintiff and the class have been, and continue to be,
damaged in an smount in excess of the jurisdictional limits of this Court, including but ot
i limited to loss of money by payment of'.unlawful fees, consequential dsmages including
interest on monies plaintiffs and the cla;ss could and should have had, but which they did not
have as a result of FATCO’s bieach(es)f of contract, and other fees, expenses and costs to be

I proven at trial. Plaintiff and the class have also sustained other economic losses as a direct,

promeatc and legal result of FATCO’s conduct, ih an amount to bc pmven at tna]
3 SECOND CAUSE OFACTION * [« o v i i
(Breach of Fiduciary Duty)
- 34, - Plaintiff realleges and incorporates by reference the allegations contained in the

: preccdmg paragraphs of:this- complamt -as though fully set forth herein. - -
' FATCO as cscmw agent. pwed plaintiff and the class a fiduciary duty which

1 reqﬁn:ed FATCO:to, among: other thmgs

a, Exercise reasonable care and dlhgence in canymg out the €SCTOW

: instructions;

32.  PlaintifPs and the class members’ performance, Plaintiff and the class paid .
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b. Disclose knowledge acquired in the course of the agency with respect to
material facts which might affect the decision of plaintiff and the class as to their pending
transactions; and '

c.  Actin the utmost good faith and in the best interests of plaintiff and the
class.

36. RATCO breached its fiduciary duty owed to plaintiff and the class by failing to “
disclose the following facts, among others that may be identified in the course of discovery:

8. FATCO knew in the course of its agency, but failed to disclose to
plaintiff and the class, the material fact that FATCO had not filed certain escrow fees which
FATCO was required to file with the CDJ, and therefore its filed rate for these services was
effectively $0. As FATCO admitted on February 7, 2007 in a top-level executive
memorandurn: “If we donot have a rate filed for a particular thing we are doing in most or all
transactions wle cannot make a charge until we have a rate filed for such and it becomes
effective under the Insurance Code. An example is loan tie-in fees. We do not have a rate
filed for that at this time so that fec cannot be charged.” (See Exhibit 1.)

b. FATCO knew in the course of its agency, but failed to disclose to
plaintiff and the class, the material facts that: (i) PATCO could not lawfully charge more than
30 for the unfiled esciow fees, and (ii) did charge for them.

37.  Plaintiff and the class d.id“not have knowledge of these material facts. Had
plaintiff and the class known these material facts which FATCO failed to diéclose, tbéy -
would not have paid the unlawful, unfiled escrow fees. '

38. .FATCO's breaches of fiduciary duty proximately, directly and legally caused

. pleintiff and the class to be damaged in‘an amount according to proof. -

39. - FA’,I-’COES.‘condu:ct and ac:_tions alleged herein were despicable, and were done, |

.maliciously, oi:p'rcssiveiy.and :;&auduleﬁ:tly, with the intent.to wrongfully deprive plaintiff.and..

class.members'of'monips, and 'to cause t'hem inji.n'y, gnd_}x:ith 8 wﬂlfu] and consciogg B

disregard of plaintiff’s and class members’ rights. The officers, directors and managing

10
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-collected from them and, under the circumstances, has been unjustly enriched.

agents of FATCO were personally involved in the decision-making process with respect to
the misconduct alleged herein and to be proven at trial.

40. The conduct alleged herein was engaged in by representatives of FATCO, and
officers, directors and/or managing agents of FATCO authorized and/or ratified each and
every act on which plaintiff's allegations of punitive damages herein are based, On that
besis, pursuant to Civil Code section 3294, plaintiff and the class are entitled to an award of
exemplary and punitive demages in an amount adequate to make an example: of, and to-
punish and deter, FATCO.

THIRD CAUSE .OF ACTION
" (Unjust Enrichment / Restitution)

41.. Plaintiff realleges and incorporates by reference the allegations contained in the
preceding paragraphs of this complaint, as though fully set forth herein,

42. FATCO benefitted from and has been unjustly enriched at the expense and to
the detriment of plaintiff and merabers of the class by wrongfully collecting ;noney for
unfiled escrow fees to which FATCO, in equity, is not entitled. FATCO has un}ustly
retained and failed to refund to plaintiff and members of the class the amounts wrongfully

43. Plaintiff and members of the class are entitled to recover from FATCO all
amounts wrongfully collected and improperly retained by FATCO, plus interest thereon.

“i. a4 . Asadirect and proximatezesult of FATCO’s unjust enrichment, plaintiff and...... .

members of the class have suffered injury and seek damages in the amount necessary to
restore them to the positions they would be in had FATCO not been unjlustly enriched,
' wwnrmminmeciione = - -FOURTH-CAUSE OF ACTION
.. (Viclations-of Consumer Legal Remedies Act)
...~ .45, . Plaintiffrealleges and maorporates by. referencc the allegations contained mthe
preceding paragraphs of this complamt as though fully set fortb herein. o
46. FATCO’s conduct alleged herein constitute unfair methods of competmon
and/or unfair or deceptive acts or practices undertaken by FATCO in a transaction intended
- <o
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to result or which results in the sale or lease of goods or services to consumers within the
r;neaning of the California Legal Remedies Act, Civil Code sections 1750, et seq.

47. FATCO’s conduct includes the following unfair or deceptive acts or practices
that have been intentionally, knowingly, and unlawfully perpetrated ﬁpon Plaintiff and
raembers of the class by defendant: 7

a. In viclation of Civil Code section 1770(a)}(2), FATCO misrepresented
that it was approved to charge plaintiff and class members unfiled escrow fees.

b. In violation of Civil Code section 1770(z}(5), FATCO represented in the
Settlement Staternents that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities which they do not have. Specifically, FATCO
represented that the subject unfiled escrow fees were approved by the CDI, when in fact
‘these fees were unfiled.

c. - Inviolation of Civil Code section 1770(a)(14), FATCO represented that

plaintiff’s and the class members’ escrow transactions conferred or involved rights, remedies -}

or obligations thch they did not have or involve, or which are prohlbltedby law.
Specifically, by setting forth unfiled escrow fees in the HUD-1 Final Settlement Statements,

FATCO represented that the escrow transactions involved obligations which are prohlblted

‘I by law. Plaintiff and the class members were not obligated to pay unfiled escrow fees.

d. In vw]anon of le Code sectlon 1770(3)( 19), FATCO inserted an

; :mmmsmona’blc provision:in. the contracts -namely the obhgauon to pay \mﬁled €8CIOW fees

when, in fact, the-nnphed terms of the contracts precluded FATCO from imposing those-
charges, and California law prohibits those charges. .
48.  The escrow serv:ces at issue here are not ana’ never were insurance.
49,  The nusleadmg:HUD 1 Settlement Statements prepared by FATCO are not and
neverwere m.s‘urance Rathcr at all relevant times, prepa.ranon of the zmsleadmg settlement

staterents was an escrow service k

50. Asaresult oftheuseor employment by FATCO of the above—alleged methods,

~acts, and/or practices, plaintiff and the class suffered damage within the meaning of Civil

i
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| charging anfiled escrow fees..

Code section 1780(a). Pursuant to Civil Code section 1782(a), plaintiff will serve FATCO
with notice of alleged violations of the CLRA by certified mail retum receipt requested and
will ameid 1o seek dimages under the CLRA. )
FIFTH CAUSE OF ACTION
(Violations of Unfair Competition Laws)

51.  Plaintiff realleges and incorporates by reference the allegations contained in the
preceding paragraphs of this complaint, as though fully set forth hercin.b

52, PBusiness & Professions Code sections 17200, et seq., the Unfair Corpetition
Law; proliibits any unfair competition, including any unlawful -unfair or fraudulent business
act or pructice, and unfair, deceptive; untrue or misleading advertising, and any other act -
prohibited by Business & Professions Code séctions 17500, et seq, (the False Advertising -
Law). Business & Professions Code séction17500 provides that it is wnlawful for any person,
firm, corporation, or association, or any employee thereof to intentionally directly, or

indirectly perform services, professional or otherwise, or to induce the public to enter into

_any obligation relating thereto, to make or disseminate in any manner any statement which is

sintrae or misleading, or which, by the exercise of reasonable care should be known to be
untrue or misleading. ' '
53. FATCO has engaged in fraudolent, unfair, and/or unlawful business acts and
practices within the meaning of the UCL. These acts and practices were:
g Unlawiel: FATGO scharging of unfiled.escrow fees violated
California law. 10-Cal, Code Regs. section 2556.1 provided that “no...controlled escrow
company shall chatge for any...services...except in accordance with rate filings which have. -

become effective.” Insurance codc.segﬁon 1241427 Jikewise prohibits FATCO from - -+ =4

e
Ed

e B T Unfeie fﬂw abe?e-alleged acts and prachces and eacki of them are also
unfair thhm the meaning of the UCL. Thzgavnty of the harm to the plaintiff and the class
‘members outweighs any phrported utility of the affirmative and negative misrepresentations
‘and the charging in confravention of the law and the spirit of and public policy underlying the

‘ H 13
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applicable law. The above-alleged acts and practices alsa offend established public policy
and/or are immoral, unethical, oppressive, unscrupulous or substantially injurious to the
plaintiff and the class members.

c. And/Or Frandulent: When FATCO charged unfiled escrow fees to
plaintiff and to cless members, FATCO failed to disclose the material fact that it was not
lawfully entitled to charge these fees. Instead, FATCO, by charging the unfiled escrow fees
and by listing them as fees on thé HUD-1, represented that these were legitimate fees that

FATCO was allowed to charge. These representations were likely to deceive and mislead

plaintiff and the class (and in fact did deceive and mislead plaintiff and the class), by leaving -

them with the impression that FATCO was entitled to charge unfiled escrow fees.
54. By engaging in each of the above described acts and practices, FATCO has

committed one or more acts of unfair competition within the meaning of Business &

§ Professions Code sections 17200, et seq. Asa result of each of these acts and practices by

FATCb, plaintiff and the class members have lost money or property. Plaintiff is informed
and believes and thereon alleges that FATCO continyes t;y charge wnfiled escrow fees,
55.  Plaintiff, on behalf of himself and on behalf of the class, seeks an order of this
Court awarding restitution, disgorgement of illicit profits, injunctive relief and all other relief
allowed under Business & Professions Code sections 17200, et seq., plus’interest, and
attomey’s fees and costs pursuant to, inter alia, Code of Civil' Procedure section 1021.5,
WHEREFORE, plaintiff and members of the class pray for judgment as follows:
1 For general, special and consequential damages according to proof;
2 For monetary.damages pursuant to the Co;lsumer Legal Remedies Act;
3 For punitive md exermplaizy damages; : .
.~ 4...... Forpuaitive .dmﬁages puxgs'uantoto the Consumer .Lééal Rgmedies Act;
' 5 For restitution; ; . - .
6 For injunctive relief, including but not limited to a preliminary and permanent
injunction prohibiting FATCO from engaging in the wrongful conduct alleged,

} 14
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1 7. For any and all other relief available under Business and Professions Code

2 sections 17200 and 17500, et seq., including but not limited to disgorgement of
;3 profits received through FATCO’s unfair, unlawful and/or fraudulent business
4 practices;
5 8. For attorney’s fees and costs pursuant to Code of Civil Procedure section
6 1021.5, the common fund and substantial benefit doctrines and any other
7 applicable law;
8 9. . For attorney’s feé and costs pursuant to the Consumer Legdl Remedies Act;
9 10.  For equitable entitlement to attorney’s fees and costs from the common fund;
10 ¢ 11.  For pre-judgment interest on the sums owing under the contract; and
11 12.  For such other and further relief as the Court deems just and proper.
12 ’

THE KICK LAW FIRM, APC
THE BERNHEIM LAW FIRM

L e

Taras Kack
Steven Jay “Bernie” Bernheim
Nazo S, Semerjiun

mas.§
Momeys%:ﬂmamt;ff and Class
MUEHLING

‘Representative, JAMES
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Plaintiff hereby demands trial by jury in this action.

DATED: December 11,2012

THE KICK LAW FIRM, APC
THE BERNHEIM LAW FIRM

B ToKk
. Taras khick

Steven Jiy “Bermis™ Bemtietm
Thomas Segal

Nazo 8. Semerjian

Attorneys for Plaintiff and Class
Representative, JAMES
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Ronald D. Xent (SBN 100717)

Joel D. Siegel (SBN 155581)
Michael J. Duvall (SBN 276994)
DENTONS US L

601 South Figueroa Strest, Suite 2500
Los Angeles, Californis 90017-5704
Telephone: (213) 623-9300
Facsimile: (213) 623-9924

Sonia Martin (SBN 151148)
DENTONS US LLP

525 Market Street, 26th Floor
San Francisco, CA 94105-2708
Telephione: (415) 882-5000
Facsimile: (415) 882-0300

Attorneys for Defendant
FIRST AMERICAN TITLE COMPANY

AUG 26 2014

Sherri R, Garter Exa
- Larter, Exaguiive
By: Kandags Bennatt, %mclerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

FIRST AMERICAN TITLE COMPANY
CASES

JAMES MUEHLING, on behalf of himself
aud all vilists siunlaly siluaicd and lic
general public,
Plaintiff,
vs.

FIRST AMERICAN TITLE COMPANY,
a California corporation,

Defendant.

Judicial Council Coordinated
Proceeding No, JCCP 4751

Assigned to Hon. Amy D. Hogue

DEFENDANT FIRST AMERICAN TITLE
COMPANY'S NOTICE OF MOTION AND
MOTION FOR SUMMARY JUDGMENT,
OR IN THE ALTERNATIVE, SUMMARY
ADIJUDICATION

Date: November 13, 2014
Time: 1:45 p.m.
Dept.: 307

Date Filed: December 11, 2012
Trial Date: April 14, 2015

SUMMARY ADJUDICATION

co

pVE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE on November 13, 2014, at 1:45 p.m. or as soon thereafter as the
matter may be heard, in Department 307 of the above-referenced Court, Defendant First Ametican
Title Company (“First American”) will and hereby does move, pursuant to Section 437¢ of the
California Code of Civil Procedure, for summary judgment, or in the altemative, summary
adjudication in its favor against Plaintiff James Muehling (“Plaintiff”).

The basis for the summary judgment motion is that undisputed facts establish that First
American is entitled to judgment against Plaintiff on his Complaint. The alternative motion seeks
summmary adjudication against Plaintiff on each of his remaining causes of action:

(1) Breach of Fiduciary Duty: Plaintiff cannot prove that First American breached any
alleged fiduciary duty because rate filings with the California Department of Insurance (“CDI”)
permitted First American to charge $100 for the escrow related services at issue in his Complaint.

(2) Violation of the Unfair Comgetitién Law: Plaintiff cannot prove a violation of
California’s Unfair Competition Law (“UCL™), Business & Professions Code section 17200, et
seq., because rate filings with the CDI permitted First American to charge $100 for the escrow
related services at issue in his Complaint. (

This motion is based on this notice, the accompanying separate statement of undisputed
material facts, supporting memorandum, declarations, and exhibits listed in the index of evidence,
all matters of record in this case, and any additiona) evidence and argument allowed by the Court.

Respectfully submitted,

Dated: August 26, 2014 DENTONS US LLP

v~

By
i Sonid Martin

Attorneys for Defendant
FIRST AMERICAN TITLE COMPANY

1=
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION
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MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION

Plaintiff’s lawsuit is premised on the allegation that First American charged him a $100 fee
for escrow related services that was not permitted by rate filings made with the California
Department of Insurance (“CDI”), (Plaintiff’s Complaint, YY 12-13, 36(a)-(b), 53(a)-(c), cifing
Ins. Code § 12414.,27.) The undisputed evidence, however, proves he is blatantly wrong.

It is undisputed that First American provided services associated with closing a junior
mortgage concurrently with the first mortgage in Plaintiff's residential refinance transaction. It is
also undisputed that rate filings with the CDI allowed First American to charge $100 “[f]or escrow
services rendered in connection with . . . residential transactions involving a junior mortgage
closing concurrently with a first mortgage transaction on the same property and handled by the
same office . . , " First American properly charged Plaintiff for those services and, as was
common in the industry at the time, desctibed that charge as a $100 “loan tie-in fee” on his
Estimated HUD-1 Settlement Statement, which he approved in writing and prior to closing.

Because the $100 charge at issue in Plaintiff’s Complaint was in accordance with First
American’s rate filings, he cannot prove a breach of fiduciary duty or a UCL violation.
Accordingly, First American respectfully requests tha1/: the Court enter summary judgment or,
alternatively, summary adjudication in its favor on Plaintiff’s two remaining causes of action.'

II. BACKGROUND

Plaintiff James Muehling refinanced his single-family residential condominium home,
described as 3909 Stevenson Blvd, Apt, 506, Fremont, California, 94538 (the “Property™), in a
transaction that closed on November 21, 2006, (SUF, 5, 15.) (Declaration of Sonia Martin
(*Martin Dec.”), Ex. B, Deposition of James Muehling (“Muehling Dep.”), 120:8-9, 168:10-20;
169: 1-2, Ex. 11.); Declaration of Lynn Lawrence (“Lawrence Dec.”), 1 2, 4, Ex. A.) First

' By Order dated April 11,2014, the Court sustained First American’s demurrers to Plaintiff’s
other causes of action. (See, Court Order of April 11, 2014.)

. 2
MOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION
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American Title Lenders Advantage® provided escrow services for that transaction, which involved
processing concurrently closing loans: a first mortgage in the amount of $276,250 and & “junior”
mortgage home equity line of credit in the amount of $32,500. (SUF, 6, 16.) (Martin Dec., Ex. B,
Muehling Dep., 142:17-25, 143:1-11, 145:18-25, 146:11-14; Lawrence Dec., §3.) Both loans
related to the Property, closed concurrently in the same transaction, and escrow services for both
Joans were handled in the same escrow office. (SUF, 7, 17.) (Lawrence Dec,, § 3; Martin Dec,
Ex. B, Muehling Dep., 162:5-8.)

The Insurance Code regulates title insurance companies and their controlled escrow
companies andyunderwritten title companies,3 Ins. Code §§ 12401.1. At the time of Plaintiff’s
transaction, First American Title Insurance Company had filed rates with the CDI (the “Schedule
of Fees™). (SUF, 3, 13.) (Declaration of James Dufficy (“Dufficy Dec.”), 12, Ex.A.) Section J-38

of that schedule sets forth a $100 rate for “Concurrent Junior Mortgage Escrow” services:

J-38 CONCURRENT JUNIOR MORTGAGE ESCROW

For escrow services rendered in connection with one-to-four
family residential transactions involving a junior mortgage
closing concugrent with a first inortgage transaction on the same
property and handled by the same office, the rate shall be $100.

(/d.) (SUF, 3, 13.) (Dufficy Dec., 2, Ex. A; Martin Dec,, Ex. A, Dufficy Dep., 56:22-25, 57:1-
5.)* Given the nature of the services involved, fees charged pursuant to Section J-38 were

commonly referred to as “loan tie-in” fees. (SUF, 4,9, 14, 19.) (Martin Dec., Bx. A, Dufficy

2 First Americyan Title Lenders Advantage was an operating division of First American Title
Insurance Company and/or one of its affiliates. (SUF, 2, 12.) (Martin Dee:, Ex. A, Dufficy Dep.,
121:6-25.)

3 First American Title Company (“FATCO”) is an underwritten title company and a wholly
owned subsidiary of Pirst American Title Insurance Company. (SUF, 1, 11.) Martin Dec., Ex. A,
Dufficy Dep., 17:5-7.)

4 See also Rate A-17 “Minimum Charges” providing, “The charges set forth herein are minimum
charges. Additional fees may be charged when appropriate, based on the nature of the work
involved or the risk to be assumed, with the charge approved by the customer in advance. , 2
(Martin Dec., Bx, A, Dufficy Dep., 52: 7-15, and see, Dufficy Dep., Ex. 8 a1 p.7) And see, Rute
A-16 “Fees Not Scheduled.” (/d.}

.
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
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Dep., 56:22-25, 57:1-5; 58:21-25; Martin Dec,, Ex. C, Deposition of Lynn Lawrence (“Lawrence
Dep.”), 44:3-10; 45:14-15, 77: 21-23; 78:4-11, 79:18-21, 85:1-11, 87:7-14, 88:10-18, 90:15-17,
90: 21-25; Lawrence Dec., § 4-5.) In fact, First American’s designated Person Most Qualified to
testify regarding rate filings effective at the time of the Muehling refinance transaction testified
that a loan tie-in fee and a concurrent junior mortgage escrow fee “are the same thing in a
refinance transaction.” (Martin Dec., Ex. B, Dufficy Dep. 58:21-25 (“I'm not claiming; F'm
telling you that [that a loan tis-in fee and a concurrent junior mortgage escrow fee] are the same
thing in a refinance transaction.”)

Consistent with the above, Mr. Muehling was charged $100 for the services First American
provided in connection with concurrent closing his second “junior” home equity loan along with
his first mortgage transaction. (SUF, 8, 18.) (Lawrence Dec., { 4; Martin Dec. Ex. A, Dufficy
Dep., 120:15-25, 122:1-25, 128:24-25, 129:1-2; Martin Dec., Ex. B., Muehling Dep., 162:5-11,
12-24; Martin Dec., Ex. C, Lawrence Dep., 34:12-15; 39:4-15; 41:15-25; 44:3-10, 45:14-15, Ex.
3.) Those services included reviewing a second set of lender instructions, complying with
conditions associated with the second mortgage lender, reviewing a second loan package,
confirming the second loan package was properly signed, returning the second package to the
lender, adjusting the HUD-1 Settlement Statement for additional lender fees related to the second
mortgage, and arranging for the recording of a second deed of trust, (Lawrence Dec., §4.) The
charge for those services was described in Plaintiff’s HUD-1 Settlement Statement as a “loan tie-
in fee,” which was an industry term commonly used to refer to such services, (SUF,9,19)
(Lawrence Dec,, ] 4, Ex. A; Martin Dec., Ex. C, Lawrence Dep., 34:12-15; 39:4-15; 41:15-25,
44:3-10; 45:14-15, 77: 21-23; 78:4-11, 79:18-21, 85:1-11, 87:7-14, 88:10-18, 90:15-17, 90: 21-25;
Ex, 3; Muehling Dep., 168:14-20, Ex. 11.) Plaintiff approved the estimated HUD-1 Settlement
Statement in writing in advance of closing. (Martin Dec., Ex. B, Muehling Dep., 167:18-23;
168:1-9; 170:15-25; 171:1-6, Bx. 10.)

R
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION
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II1. ARGUMENT,

Plaintiff’s remaining causes of action for breach of fiduciary duty and violation of the UCL
are both premised on the allegation that he was charged a “loan tie-in” fee that was not “on file”
with the CDI, and therefore could not be charged by First American. (Complaint, ] 12-13, 36(s)-
(b), 53(a)-(c); and see, Martin Dec., Ex. B, 189: 8-25; 190: 1-25; 191:1; 192 19-25; 194: 17-25
195: 1-25; 196:1-25; 197:1.) The undisputed evidence, however, establishes that the charge was
suthorized by the Schedule of Fees, and specifically by Section J-38.

Contrary to Plaintiff’s contention, the Insurance Code permits First American to charge for
services in accordance with its rate filings, regardless of the termn used by an escrow officer to

describe those services. Insurance Code section 12414.27 provides (hat:

[NJo title insurer, underwritten title company, or controlled escrow
company shall charge for any title policy or service in connection with
the business of title insurance, except in accordance with rate filings
which have become effective pursuant to Article 5.5....”

(emphasis added.) Likewise, Section 12340.7 defines a “rate” as “the charge or charges . . . made
to the public by a title insurer . . . or a controlled escrow company, for all services it performs in
transacting the business of title insurar}ce.” (Emphasis added.) The focus of both statutes is on the
service provided by the escrow company, not the words used to describe that service.

Here, Plaintiff was charged $100 for the service of processing and closing his junior home
equity loan concurrently with his first mortgage. (SUF, 8, 18.) (Lawrence Dec., { 4; Martin Dec.
Ex. A., Dufficy Dep., 120:15-25, 122:1-25, 128:24-25, 125:1-2; Martin Dec., Ex. B., Muehling
Dep., 162:5-11, 12-24; Martin Dec., Ex. C, Lawrence Dep,, 41:15-25, 44:3-10, 45:14-15)) That
charge was specifically permitted by Section J-38 of the Schedule of Fees, which applied to the
“services rendered in connection with , . . residential transactions involving a junior mortgage
closing concurrently with a first mortgage transaction on the same property and handled by the
same office . . . ” (SUF 4, 14.) (Dufficy Dec., § 2, Ex. A, p. 81A; Lawrence Dec,, § 5.) Plaintiff
does not dispute that he received such services, or that First American was allowed to charge for

services that were set forth in & rate filing. (SUF, 10, 20,) (Martin Dec., Ex. B, Muehling Dep., at

-5-
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION
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142:20-25; 143:1-11; 162:5-11; 162:12-24; 166:19-25; 167:18-25; 168:1-9; 170:15-25; 171:1-6,
Ex. 10.) Hence, regardless of the particular label assigned to the fee by the escrow officer who
handled Plaintiff’s transaction, there is no question that First American was permitted to charge
Plaintiff $100 for those services.

Because the undisputed evidence demonstrates that First American charged Plaintiff $100
for the escrow related services at issue, in accordance with rate filings, he cannot prove that First
American breached any alleged fiduciary relationship or engaged in conduct that violated the
UCL, as alleged in his Complaint. (Complaint, 1§ 12-13, 36(a)-(b), 53(a)-(c).); See City of
Atascadero v. Merril Lynch, 68 Cal. App. 4th 445, 483 (1998) (breach of fiduciary duty claim
requires proof of a breach of the fiduciary relationship); Kwikset Corp. v. Superior Court, 5 1 Cal.
4th 310, 322 (2011) (UCL claim fails without proof of “an unfair, unlawful, or fraudulent
business practice”). Accordingly, summary judgment should be granted for First American.

IV. CONCLUSION '

The undisputed evidence establishes that First American properly charged Plaintiff $100
for concurrently processing and closing a junior loan in his refinance transaction. Because the rate
for thal service was provided for in the Schedule of Fees, Plaintiff cannot establish that First
American charged any “unfiled fee” — the premise of f\is remaining causes of action. Accordingly,
First American respectfully requests that this Court enter summary judgment in its favor.

Respectfully submitted,

Dated: August 26, 2014 DENTONS US LLP

Soma Martin

By

Attorneys for Defendant
FIRST AMERICAN TITLE COMPANY

e ‘
NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION '
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307



P SO

© 00 -1 & WU B W N

NORNORNORNON DN N R = e e e ke e e e e
OO'QO\UI-DUJNHO\DW\]O\U\LWNHO

Taras Kick (State Bar No. 143379)
Thomas Segal {State Bar No. 222791)
THE KICK LAW FIRM, APC

201 Wilshire Boulevard

Santa Monice, California 90401
Telephone: (310) 395-2988
Pacsimile; (310) 395-2088

Bernie Bernheim, Esq. (State Bar No. 143319)
THE BERNHEIM LAW FIRM

13211 Mutholland Drive

Beverly Hills, California 90210

Telephone: (818) 995-8530

Facsimile: (818) 995-7401

Nazo S. Semerjian (State Bar No. 223536)
THE SEMERJIAN LAW FIRM

898 San Pablo Way

Duarte, California 91010

Telephone: (626) 215-5161

Brian Kabateck, Esq. (State Bar No. 152054)
Joshua Haffner, Esq, (State Bar No. 188652)
Evan Zucker, Esq. (State Bar No, 266702)
KABATECK BROWN KELLNER LLP
644 S Figueroa St, Los Angeles, CA 90017
Telephone: (213) 21 7-5000

Facsimile (213) 217-5010

Counsel for Plaintiff James Muehling
And the Putative Class

SUPERIOR COURT OF THE STATE OF CALIFORNIA
‘COUNTY OF LiOS ANGELES

JTAMER MUEHLING, a California resident,
on behalf of himself and all others similarly
situated and the general public,
Plaintiff,
Vs,
FIRST AMERICAN TITLE COMPANY, a

California Corporation
Defendants

CLASS ACTION
JCCP 4751

DECLARATION OF TARAS KICK IN
SUPPORT OF REQUEST FOR DISMISSAL

Declaration In Support of Request For Dismissal

000481
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DECLARATION OF TARAS KICK

1, Taras Kick, declare as follows:

L T am an attorney at law duly licensed to practice before all courts of the State of
California and an attorney with The Kick Law Firm, APC, co-counsel of record for Plaintiff in
this action. The following is based on my personal knowledge, and, if called as a witness, I could
and would testify competently thereto.

2. Neither Plaintiff nor any counsel is receiving any compensation in connection with
the requested dismissal.

3. It is Plaintiff’s preference the Court stay this matter rather than dismiss it. There is
an appeal pending by First American in the related Wilmor matter in which the proposed class
representative was charged the identical fee at issue which First American charged Mr. Muchling
in this case, and the proposed class representative in Wilmot has standing for this matter as well.
However, that Wilmot case is stayed as a result of First American appealing the Honorable Lee
Smalley Edmon’s denial of First American’s motion which attempted to compel binding
arbitration in Wilmot. First American’s pending motion for summary judgment raises issues in
which it will argue about whether Mr. Muehling is a typical representative of the class. The olass
representative in that stayed Wilmot case does ot have this issue, and could therefore serve as the
plaintiff in this matter. This also would save on costs of notice and avoid other inefficiencies such '
as potential dispositive rulings from the appellate court in favor of plaintiff in Wilmot and Kirk
(Kirk is also on appeal and also stayed as a result of First American refusing to accept Judge
Edmon’s ruling denying its motion to compe] binding arbitration), which favorably affect the
putative class members in this Muehling case. While counsel would prefer this Muehling case be
stayed until the appeals in the Wilmot and Kirk cases regarding the binding arbitration denials are

resolved, if this Court is unwilling to stay this case, counsel believes it is in the ‘best interest of the

1

Declaration In Support of Request For Dismissal

000482
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class to dismiss this action at this time, Ifthe case is dismissed, the claims asserted herein may be
reasserted at a later date with a different class representative.
1 declare under penalty of perjury under the laws of the State of California the foregoing is

true and correct. Executed this 10th day of September 2014 at Santa Monica, California.

i
Taras Kick A i
|
|\
2
) Segal Declaration
000483
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THE KICK LAW FIRM, APC

Taras Kick (State Bar No. 143379)
Thomas Segal (State Bar No. 222791)

G, Jemes Strenio (State Bar, No, 177624)
201 Wilghire Boulevard

Santa Monica, California 90401
Telephone: (310) 395-2988

THE BERNHEIM LAW FIRM

Bernie Bernheim, Esq. (State Bar No. 143319)
Nazo S. Semerjian (State Bar No. 223536)
13211 Mulholland Drive

Beverly Hills, Californin 90210

Telephone: (818) 995-8530

KABATECK BROWN KELLNER LLP
Briun Kabateck, Bsq. (State Bar No. 152054)
Joshua Haffoer, Bsq. (State Bar No, 188652)
Bvan Zucker, Esq. (State Bar No. 266702)
644 S Figueroa St,

Los Angeles, CA 90017

Telephone: (213) 217-5000

Attorneys for Class Représentative,
JAMES MUEBHLING o

)

ORIGINAL FiLED

SEP 16 2014

Sheril R, Carter, Excculive QftigariClork
By: Nangy Navarro, Daputy

on bebalf of all simi v’ly'simatpd and the general public =~
: SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

JAMES MUEHLING, a Celifornia resident,
on behalf of himself and all others similarly
situated and the general public, )
Plaintiff,
8.

FIRST AMERICAN TITLE COMPANY, a
California Corporation,

Defendants,

CLASS ACTION
JCCP 4751

PLAINTIFF’S {P@RegiD] ORDER
DISMISSING CASE
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GOOD CAUSE APPEARING IT IS HEREBY ORDERED THAT:
This case, Muehling v. First American Title Company, RG 12659372, is dismigsed

without prejudice,
AMY D. HOGUE, JUDGE

DATED:
) SEP 16 2014 Honorable Amy Hogue

1
PLAINTIFF*S [PROPOSED] ORDER

000486
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 04/05/13 DEPT. 324
HONORABLE EMILIE H. ELIAS wpGell A, MORALES DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITQ.
3
M. CARRILLO, C.A, Deputy Sheri G. R. DAVIDSON, No. 12823 Reporter
1:45 pm|JCCP4751 painsfi  JOSHUA H. HAFFNER (X)
Counsel STEVEN J. BERNHEIM (X)
Coordination Proceedings Specia NAZO S. SEMERDJIAN (X)
Title Rule (3.550) Defendant TARAS KICK (X)
Counsel
First American Title Company RONALD D. KENT (X)
Cases SONIA MARTIN (X)
| NATURE OF PROCEEDINGS: )

HEARING ON PETITION FOR COORDINATION

By Order of the Chair of the Judicial Council this
Court was assigned as the Coordination Motion Judge
for the purpose of hearing the coordination petition
and, upon granting the petition, to make a
recommendation on the appropriate court site for
assignment of a coordination trial judge.

The Order Appointing Court Approved Reporter as
Official Reporter Pro Tempore is signed and filed

this date.
Matter is called for hearing.

The Court having reviewed and considered the
petition and all filings in response to the
petition, finds the cases subject to the petition
are complex cases within the meaning of California
Rule of Court, Rule 3.400, and that this is an
appropriate matter for coordination pursuant to Code
of Civil Procedure sections 404 and 404.1 and
California Rules of Court, Rules 3.501, et seq.

The Court recommends that Judge Lee Edmond be
assigned from the Complex Litigation Panel of the
Los Angeles Superior Court. The Court designates the
Second Appellate District as the designated district
of the Court of Appeal to hear appeals in the
coordinated proceedings.

MINUTES ENTERED

Page 1 of 4 DEPT. 324 04/05/13
COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DEPT. 324

DATE: 04/05/13

HONORABLE EMILIE H. ELIAS

JupGelf A. MORALES DEPUTY CLERK

" ELECTRONIC RECORDING MONITOF

HONORABLE JUDGE PRO TEM
3
M. CARRILLO, C.A. ‘ Deputy Sheriffif G. R. DAVIDSON, No. 12823 Reporter
1:45 pm|JCCP4751 Plaintiff JOSHUA H. HAFFNER (X)
Counsel STEVEN J. BERNHEIM (X)
Coordination Proceedings Specia NAZO S. SEMERDJIAN (X)
Title Rule (3.550) Defendant TARAS KICK (X)
Counsel
First American Title Company RONALD D. KENT (X)
Casges SONIA MARTIN (X)
NATURE OF PROCEEDINGS:

All coordinated cases shall be stayed pending the
assignment of a Coordination Trial Judge.

Actions subject to this order include the following
cases:

1) Muehling v. First American Title Company
Case No. RG12659372

2) Wilmot v. First American Title Company
Case No. BC370141

Coungel for the defendant is to give notice to all
parties in the included actions.

CLERK'S CERTIFICATE OF MAILING

I, the below-named Executive Officer/Clerk of the
above-entitled court, do hereby certify that I am
not a party to the cause herein, and that on this
date I served the

Minute Order

upon each party or counsel named below by placing
the document for collection and mailing so as to
cause it to be deposited in the United States mail
at the courthouse in Los Angeles,

California, one copy of the original filed/entered
herein in a separate sealed envelope to each address

MINUTES ENTERED

Page 2 of 4 DEPT. 324 04/05/13
COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 04/05/13 DEPT. 324
HONORABLE EMILIE H. ELIAS JUDGE|l A. MORALES DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
3
M. CARRILLO, C.A, Deputy Sheriti] G. R. DAVIDSON, No. 12823 Reporer
f'wm —
1:45 pm|JCCP4751 painif  JOSHUA H. HAFFNER (X)
Counsel STEVEN J. BERNHEIM (X)
Coordination Proceedings Specia NAZO S. SEMERDJIAN (X)
Title Rule (3.550) Deferdant  TARAS KICK (X)
] Counsel
First American Title Company RONALD D. KENT (X)
Cases SONIA MARTIN (X)
NATURE OF PROCEEDINGS:

as shown below with the postage thereon fully prepaid,
in accordance with standard court practices.

Dated: 4/5/13
John A. Clarke, Executive Officer/Clerk

By:

A. Morales, Deputy Clerk

SNR DENTON US LLP

Sonia Martin

525 Market Street, 26th Floor
San Francisco, CA 94105-2708

CHAIR, JUDICIAL COUNCIL OF CALIFORNIA
Administrative Office of the Courtsa

Attn: Court Operations Special Services Office
(Civil Case Coordination)

455 Golden Gate Avenue, 5th Floor

San Francisco, CA 94102-3688

MINUTES ENTERED

Page 3 of 4 DEPT. 324 04/05/13
COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 04/05/13
HONORABLE EMILIE H. ELIAS

jupGel A. MORALES

DEPT. 324
DEPUTY CLERK

ELECTRONIC RECORDING MONITOI

HONORABLE JUDGE PRO TEM
3
M. CARRILLO, C.A. Deputy Steeiff|f G. R. DAVIDSON, No. 12823 Reporter
1:45 pm JCCP4751 Plaintiff JOSHUA H. HAFFNER (X)
Counsel STEVEN J. BERNHEIM (X)
Coordination Proceedings Specia NAZO S. SEMERDJIAN (X)
Title Rule (3.550) Defendant TARAS KICK (X)
Counsel
First American Title Company RONALD D. KENT (X)
Cases SONIA MARTIN (X)
NATURE OF PROCEEDINGS:
JOHN CLARKE, EXECUTIVE OFFICER
¢/0 Daenna Arellano
Los Angeles Superior Court
:600 §. Commonwealth Avenue, Room 314
Los Angeles, CA 90005
| MINUTES ENTERED
Page 4 of 4 DEPT. 324 04/05/13

COUNTY CLERK
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American Title Co. (BC372797) into this judicially coordinated procceding. Plaintiff Iiled this add-

| CaseAnywherc websile. Pursuant (o California Rules of Court, Rule 3.544(b). any notice o

tof Ct., Rule 3.544(d) ["If no party has filed a notice of opposition within {10 days]. (h'C]

FILED

LOS ANGELLS SUPERIOR COURT
JUL 302014
‘ .”’“IE%@?{CK%; OFFICERCLERK

SUPERIOR COURT OF THL STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELT:S

In re KIRST AMERICAN TITLE CO. ) Case No.: JCCP4751
CASES
ORDER GRANTING PETITION TO ADD

ON KIRK V. FIRST AMERICAN TITLL
CO. (I3C372792)

The Court has read and considered Piaintiff’s petition to add-on the case of Kirk v, Firs
on petition on June 3, 2014 and clecwonically served the document that same day via (h
opposition to add-on the Kirk action to this coordinated proceeding was duc no later than June 1o

2014.' Defendant having failed to lile a timely notice ol opposition (a notice of opposition was

untimely filed on Junc 17. 2104), the petition is GRANTED WITIHHOUT HEARING. (Cal. Ruley

" Rule 3.544(b) provides: “|wiithin 10 days after the service of a request fto add on], any party may scrve and submit s
notice of oppusition to the request.” Because the add-on petition was served electronically, the [8-day deadline to file
4 notice of opposilion began w run 0u June 3, 2014, two court days aller Piaintift electronically served the docwment
(Code Civ, Prac, $1010.6(a)-1.) Because dune 15, 2015 was o Sunday, any notice of opposition was duc no later tian
June 16,2014, (Code Civ. Proc. §12a(a).)

-
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coordination trial judge may enter an order granting or denying the request without heaving].) Kirk
v First American Tile Co. (casc no. B3372792) is ordered coordinsted with Judicial Counci

Coordinated Proceeding 4751, The August 12, 2014 hearing date on the petition is VACATED.

As the petitioning party. Plaintiff is dirccted to give notice pursuant to California Rules of
Court, Rule 3.529. llowever, given the advanced procedural posture of this case and the othey
coordinated casces, the Court exercises its diseretion to LIFT THIEE AUTOMATIC STAY in thg
Kirk action othcrwisce provided by Rule 3.529. (Cal. R. Ct, Rule 3.329(b) [*"When an ordey
granting coordination is filed in an included action, all further proceedings in that action wrg

automatically stayed. except as directed by the coordination trial judge™].)

The Court notes, however, that nothing in this order coordinating the Kirk aclion aflects thy
Court’s recent order transierring Plaintifi"s motion for attorneys’ fees lo the Honorable Johy
Kralik, who is was the trial judge in the recent trial of one of the subclasses in the Kirk case and i4
in lhc best position (o decide that motion. As the coordination trial judge, this Cowrt has and
exercises the aﬁlhorily to “speceily the court in which any ancillary proceedings will be heard ang
delermined™ after judgment. (Cal, R. Ct., Rule 3.545(d).) As stated in the Court’s recent minug
order on the matter, Judge Kralik shall hear alb ancillary post trial mallers concerning  thd
completed trial and judgment. including Plaintiffs” motion for altorneys’ fces. Nor dees this ordey
in any way preclude the Court from translerring the remaining portion Kirk action to Judge Kraliy
for wial upon remittitur from the Court of Appeal, should the Court and Judge Kralik deend
transter the most appropriate and cflicient result at some later dale when the Court regaing
jurisdiction over that subclass. (Cal. R. Ct., Rule 3.543 [*The coordination trial judge may orde
any coordinated aclion or severable claim in thal action transferred from the court in which it i3

pending Lo another court for a specified purpose or for all purposes.’y).)

e

-y
;o

Dated: Qj{j "’/(,f

/ ] iUE
JUDGE OF IOR COURT
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DENTONS US LLP
601 SouTH FIGUEROA STREET, SUITE 2500
LOS ANGELES, CALIFORNIA 90017-5704
(213) 623-9300
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Ronald D. Kent (SBN 100717)

Joel D. Siegel (SBN'155581)

Paul M. Kakuske (SBN 190911)
Judith Sidkoff (SBN 267048)
DENTONS USLLP

601 South Figueroa Street, Suite 2500
Los Angeles, California 90017-5704
‘Telephone: (213) 623-9300
Facsimile: (213)623-9924

Sonia R. Martin (SBN 191148)

One Market Plaza, Spear Tower, 24th Floor
San Francisco, CA 94105-1101

Telephone: (415) 267-4000

Facsimile: (415) 267-4198

Attorneys for Defendants
FIRST AMERICAN TITLE COMPANY and

CONFORMED COP
i S
uggnnly of Los Angalos .

" 06 2016

Shaerrl R. Carier, Executive Officer/Clerk
By: Nanay Navarro, Deputy

FIRST AMERICAN TITLE INSURANCE COMPANY

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

FIRST AMERICAN TITLE COMPANY
CASES

Wilmot v. First American Title Ins. Co.
(Los Angeles County Superior Court No.
BC370141)

Kirk v. First American Title Co,
(Los Angeles County Superior Court No.
BC372797)

JEFFREY ALBERT SJOBRING, individually

and on behalf of all others similarly situated,

Plaintiff,
Vs,

FIRST AMERICAN TITLE INSURANCE
COMPANY and FIRST AMERICAN TITLE
COMPANY,

Defendants.

JCCP Case No. 4751

- ORDER COORDINGATING
SJOBRING (BC329482) AND KAUFMAN
(BC382826) AS “ADD ON* ACTIONS

Hon. Maren E. Nelson
Dept. 307

Case No. BC329482
(Related to Case Nos. BC370141,
B(C372797, and BC382826)

[PROPOSED} ORDER COORDINGATING SJOBRING AND KAUFMAN AS “ADD ON” ACTIONS




(213) 623-9300

DENTONS USLLP
601 SOUTH FIGUEROA STREET, SUITE 2500
LOS ANGELES, CALIFORNIA 90017-5704
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WENDY KAUFMAN, individually, on behalf Case No. BC 382826

of herself and all others similarly situated, (Related to Case Nos. BC329482, BC370141 &
Plaintiffs, BC372797)

VS,

FIRST AMERICAN TITLE INSURANCE
COMPANY & FIRST AMERICAN TITLE
COMPANY,

Defendants,

At the June 23, 2015 Status Conference, then-presiding Coordination Trial Judge Amy
D. Hogue ordered that “all matters presently and in the future are coordinated” as “add on”
actions with JCCP No. 4751. (Tr. June 23, 2015, at 14:22-16:1.) The Court further instructed
the parties to submit a proposed order to facilitate the processing of the Sjobring and Kawfman
actions as “add on” actions. (/d.)

In furtherance of Judge Hogue’s directive, the following actions are ORDERED
coordinated with First American Title Company Cases (JCCP No. 4751) as “add on” actions:

(1) Sjobring v. First American Title Ins. Co., et al., Los Angeles Superior
Court No. BC329482.

(2) Kaufman v. First American Tifle Ins. Co., et al., Los Angeles Superior
Court No. BC382826.

Defendant First American Title Company is directed to serve and file a copy of this order
in the manner set forth in California Rules of Court 3.544(d) and 3.529(a): Given the procedural
posture of the Sjobring and Kaufinan cases and the other coordinated cases, the Court exercises
its discretion to lift the automatic stay in the Sjobring and Kaufman actions that is otherwise
provided by Rule 3.544(d) (“{A]n order granting [a] request [to coordinate an add-on case]

automatically stays all further proceedings in the add-on case under rule 3.529.”)

SO ORDERED.

DEC 0 6 2016 2008 MAREN E. NELSON

Judge of the Superior Court

DATED:

D

[PROPOSED] ORDER COORDINGATING SJOBRING AND KAUFMAN AS “ADD ON” ACTIONS




PROPOSED ORDER

For good cause shown, amicus California Land Title Association’s
Motion For Judicial Notice is granted. The Court takes judicial notice of

the matters described in the Motion.

Dated:

CHIEF JUSTICE

-321-
US_Active\110960899\-1



PROOF OF SERVICE

I am employed in the County of Los Angeles, State of California, I
am over the age of 18 and not a party to the within action. My business
address is 601 South Figueroa Street, Suite 2500, Los Angeles, CA 90017,

On December 13, 2019, I served the foregoing AMICUS
CALIFORNIA LAND TITLE ASSOCIATION’S MOTION FOR
JUDICIAL NOTICE; DECLARATION OF SUSAN M. WALKER;
PROPOSED ORDER on cach interested party in this action, as follows:

See Attached Service List

[ X] (VIA MAIL) I placed a true copy of the foregoing
document in a sealed envelope addressed to each party as set forth above.
I placed each such envelope, with postage thereon fully prepaid, for
collection and mailing at Los Angeles, California 90017. I am readily
familiar with ’s practice for collection and processing of correspondence
for mailing with the United States Postal Service. Under that practice, the
correspondence would be deposited with the United States Postal Service
on that same day in the ordinary course of business.

[ ] (VIA PDF FORMAT) I caused each such document to be
transmitted by PDF Format via e-mail to the parties listed above via the
2nd District Court of Appeals’ eService.

[ 1 (VIA FACSIMILE) I caused a true copy of the foregoing
document to be served by facsimile transmission to each interested party at
the respective facsimile numbers listed. A transmission report was
properly issued by the sending facsimile machine for each interested party.

I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

Executed on December 13, 2019, at Los Angeles, California.

-322-
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SERVICE LIST

Steven A Goldfarb

Michael J. Gleason

Hahn Loeser & Parks LLP

600 West Broadway, Suite 1500
San Diego, CA 92101

Attorneys for Defendant
/Appellant
Fidelity National Title Company

Clerk

Santa Clara County Superior Court
191 North First Street

San Jose, CA 95113

Trial Court

Clerk

Sixth District Court of Appeal

333 West Santa Clara Street, Suite
1060

San Jose, CA 95113

Court of Appeal

Jeffrey F. Rosen
District Attorney
County of Santa Clara
70 West Hedding Street
West Wing

San Jose, CA 95110

District Attorney

Michael J. Bidart

Shernoff Bidart Echeverria LLP
600 South Indian Hill Boulevard
Claremont, CA 91711

Attorneys for Plaintiff /
Appellant
Manny Villanueva

Richard H. Friedman
Friedman Rubin

1126 Highland Avenue
Bremerton, WA 98337

Attorneys for Plaintiff /
Appellant
Manny Villanueva
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Steven J. Bernheim

Attorneys for Plaintiff /

California Appellate Law Group
96 Jessie Street
San Francisco, CA 83926

Nazo S. Semerdjian Appellant

The Bernheim Law Firm Manny Villanueva

11611 Dona Alicia Place

Studio City, CA 91604

Julia Partridge Attorneys for Defendant /
Ben Feuer Appellant

Fidelity National Title Company

Appellate Coordinator

Office of the Attorney General
Consumer Law Section

300 S. Spring Street

Los Angeles, CA 90013-1230

Electronically, at
https://oag.ca.gov/services-
info/17209-brief/add

US_Active\110960899\V-1
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