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INTRODUCTION

Amici urge this Court to make clear that the statute of
limitations for malicious prosecution actions against attorneys is the
- one-year statute of Code of Civil Procedure section 340.6,
subdivision (a) (“Section 340.6(a)”)—and not the general two-year
statute of section 335.1 applicable to assault, battery, wrongful death
and personal injury. The one-year statute is the better statute to apply
for numerous reasons set forth by the Respondents and their amici.
This brief raises additional reasons supporting a one-year limitations

period.

ARGUMENT

I. Because a malicious prosecution action against an
attorney necessarily implicates the attorney’s professional
obligations, Lee v. Hanley governs, such that the statute
of limitations is one year.

A central issue in this case is the applicable statute of
limitations for a malicious prosecution claim against an attorney.
7 Respondents’ Answering Brief establishes that the answer is one year,
as dictated by this Court’s interpretation of Code of Civil Procedure
Section 340.6(a) in Lee v. Hanley (2015) 61 Cal.4th 1225 (Lee).
(Ans. Br. 42-51.) Amici adopt Respondents’ arguments, and write to

more fully explain why Respondents are correct.
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A. Leev. Hanley holds that section 340.6(a) imposes a

| one-year limitations period when the merits of a claim -
necessarily depend on proof that an attorney violated
an obligation he or she has “by virtue of being an
attorney.”

Section 340.6(a) provides a one-year statute of limitations for
“[a]n action against an attorney-for a wrongful act or omission, other
than for actual fraud, arising in the performance of professional
services . ...” |

Lee, supra, 61 Cal.4th 1225 held that Section 340.6(a)’s
shortened limitations period applies not just to malpractice claims,.
‘but also to any “claims whose merits necessarily depend on proof
that an attorney violatéd a professional obligation in the course of
providing professional services.” (61 Cal.4th at pp. 1236-1237.) |
For purposes of this standard, “a ‘professional obligation’ is an -
obligation that an attorney has by virtue of beiﬁg an attorney . ...”
(Id. at p. 1237.) Those obligations include, but are not limited to,
“fiduciary obligations, the obligation to perform competently, the
obligation to perform the services contemplated in a legal services
contract into which an attorney has entered, and the obligations
embodied in the State Bar Rules of Professional Conduct.” (Ibid.)

Under the Lee test, “the question is whether the claim, in order
to succeed, necessarily depends on proof that an attorney violated a

professidnal obligation as opposed to some generally applicable

nonprofessional obligation.” (Id. at p. 1238.)



As the Illinois Supreme Court explained when interpreting an
analogous state statute: “[U]nder the express language of the statute,
it is the nature of the act or omission, rather than the identity of the
plaintiff, that determines whether the statute . . . applies to a claim
brought against an attorney.” (Evanston Ins. Co. v. Riseborough
(I11. 2014) 5 N.E.3d 158, 165, emphasis added.) Like Section 340.6,
the Illinois statute applied broadly to all actions “arising out of an act
or omission in the performance of professional services.” (Ibid.)
The Illinois Supreme Court held “[t]he ‘arising out of® language
indicates an intent by the legislature that the statute apply to all
claims against attorneys concerning their provision of professional
attomesfs,” not only to malpractice actions by former clients. (/d.
at p. 166.) So too here, the test under S;action 340.6, as the Court
explained in Lee, turns on the nature of the attorney’s alleged

wrongful act or omission.

B. A malicious prosecution claim against an attorney
falls within Lee’s rule.

Plaintiffs argue that a malicious prosecution claim cannot meet
“the Lee test because the same claim can be brought against a non-
attorney. In their words, the “very fact that a non-attorney can be
lia;ble for malicious prosecution demonstrates that an attorney’s
liability is not dependent on the attorney violating a professional

obligation.” (AOB 32-33; see also ARB 27-29 [same].)

s
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Plaintiffs are wrong. As a matter of both logic and governing
law, a malicious prosecution claim against an attorney necessarily
implicates that attorney’s professional obligations. Such an action
therefore falls within Section 340.6(a), regardless of whether a
malicious prosecution action brought against a client has a different

statute of limitations.

1. A malicious prosecution claim against an
attorney necessarily requires proof that the
attorney violated a professional obligation.

Under Lee, Section 340.6(a)’s one-year statute of limitations
applies when proof of the claim “will necessarily depend on proof that
an attorney violated a professional obligation—that is, an obligation
the attorney has by virtue of being an-attorney . . . .” (Lee,l supra,

61 Cal.4th at p. 1229.) Thus, the salient question is whether a
malicious prosecution claim against an attorney necessarily involves
a violation of “an obligatiori the attorney has by virtue of being an
attomey.” The answer is yes.

Malicious prosecution requires proving that a prior action
“was brought without probable cause” an& “was initiated with
‘malice.” (Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th
260, 292.) The thrust of any malicious prosecution claim against an

attorney therefore is that the attorney pursued a claim that lacked

probable cause and that was motivated by malice. But proof satisfying

13



these criteria would necessarily establish that the attorney violated
duties at the core of the legal profession—the gatekeeping function
assigned to attorneys as ofﬁcers’ of the court.

Our legal system imposes special obligations on attorneys.
As officers of the court with spe;:ialized professional training,
attorneys are required to exercise independent, professional judgment
- regarding the merits and motivations of a suit in order to ensure that
claims are of at least colorable merit, and to rein in litigants who
might otherwise try to use the system for the wrong purposes.

Beyond these generalized obligations, establishing the elements
of a malicious prosecution claim would “necessarily depend on proof” .
(Lee, supra, 61 Cal.4th at p. 1229) that the attorney violated the

following specific professional obligatibns:

° Bro‘ught without probable cause. For purposes of
malicious prosecution, probable cause means that a “reasonable
attorney would have thought the claim tenable.” (Sheldon Appel Co.
v. Albert & Oliker (1989) 47 Cal.3d 863, 886.) There is no probable
cause to prosecute an action only if no reasonable attorney would
believe that the action he;d any merit and any reasonable attorney
would f;lgree that the action was totally and completely without merit.
(Jarrow Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 743,
fn. 13; see also Zamos v. Stroud (2004) 32 Cal.4th 958, 966-970

14



[“Only those actions thaf any reasonable attorney would agree are
totally and completely without merit may form the basis for a
malicious prosecution suit”].)
California Rule of Professional Conduct 3-200(B) prohibits an
" attorney from accepting employment whose objective is “[t]o present
a élairﬁ or defense 1in litigation that is not warranted under existing
law, unless it can be supported by a good faith argumént for an
extension, modification, or reversal of such existing law”—in other
words, from pursuing a claim that lacks probable cause. Similarly,
the Business & Professions Code makes it the “duty of an attorney”
“[t]o counsel or maintain those actions, proceedings, or defenses
‘only as appear to him or her legal or just . ...” (Bus. & Prof. Code,
§ 6068, subd. (c), italics added.)

Consistent with these requirements, courts have recognized
that “as a professional,” an attorney “has a professional Iresponsibility”
not to pursue frivolous cases. (Kurokawa v. Blum (1988) 199
Cal.App.3d 976, 995.) When asked to pursue a frivolous case,

“the high ethical and professional standﬁrds of a member of the bar
and an officer of the court require the attorney to inform the client that
the attorney’s professional responsibility precludes him or her from
pursuing such an appeal, and to withdraw from the representation of
the client.” (Ibid., italics added, quoting Cosenza v. Kramer (1984)
152 Cal.App.3d 1100, 1103.) | |

15



That these definitions expressly incorporate an attorney-
judgment standard demonstrates that a malicious prosecution claim
against an attorney necessarily requires proof that the attorney

violated professional standards.

° Initiated (or continued) with malice. The Business &
Professions Code imposes a duty on attorneys “[n]ot to encourage
- either the commencement or the continuance of an action or

~

proceeding from any corrupt motive of passion or interest.” (Bus. &
Prof. Code, § 6068, subd. (g).) Similarly, rule 3-200(A) of the
Califor;lia Rules of Professional Conduct prohibits attorneys from
continuiﬁg employment whose objective is “[t]o bring an action,
conduct a defense, assert a position in litigation, or take an appeal;
without probable cause and for the purpose of harassing or
maliciously injuring any person.” (See also ABA Model Rules
Prof. Conduct, rule 4.4(a) [“a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third
person”].) |

Thus, as with the probablé cause element of malicious
prose’cution‘, pursuingv an action initiated or continued with malice
would violate an attorney’s explicit professional obligations. Again,
the overlap demonstrate; how integral an attorney’s professional

obligations are to the proof of a malicious prosecution action against

16



him. The two cannot be disentangled. An attorney who maliciously
prosecutes a claim that every reasonable attorney would agree utterly

lacks merit has violated the edicts at the very core of the profession.

2. The fact that a non-attorney can also be liable
for malicious prosecution does not take a claim
against an attorney outside of Section 340.6(a).

Plaintiffs attempt to make hay out of the fact that malicious
prosecution can also be asserted against non-attorneys. They argue
that the availa;bility of a parallel claim against non-attorneys makes
malicious prosecution indistinguishable from every other tort that can
be asserted against members of the generallpubl'ic, including f‘garden—
variety theft” or sexual assault, two examples that Lee gave of torts
that would violate a lawyer’s professional obligations but would not
trigger Section 340.6(a). (61 Cal.4th at p. 1238.) Again, Plaintiffs are
wrong,

Lee observes that the obligation not to sexually batter someone
“overlap[s] with obligations that all persons subject to California’s
laws have.” (Ibid.) The same is true of theft. An attorney’s obligation
not to pursue non-meritorious claims with malice is a world apart
from those torts. It does not merely “overlap” with non-attorneys’
obligations. As demonsfrated above, malicious prosecution goes to the
very heart of what attorneys are trained to do, and what our judicial

system depends on their doing: using their professional judgment to

17



assess what legal claims should and should not be injected into the
system. Unlike theft or sexﬁal assault, the tort of malicious
prosecution intrinsicﬁilly involves professional legal training and the
attorneys’ role in the judicial system.

Plaintiffs also overlook that non-attorneys are treated
differently than attorneys when it comes to malicious prosecution.
The standard is whether any reasonable attorney would concludé

-that a claim lacked merit, and a non-attorney is entitled to rely on his
attorney’s advice and judgment on this front. “Reliance upon the
advice of counsel, in good faith and after full disclosure of the facts,
customarily establishes probable cause,” precluding liability for
malicious prosecution. (Sosinsky v. Grant (1992) 6 Cal.App.4th 1548,
1556; see also Bisno v. Douglas Emmett Realty Fund 1988 (2009)

174 Cal.App.4th 1534, 1544 [“Good faith reliance on the advice of
counsel, after truthful disclosure of all the relevant facts, is a compiete
defense to a malicious prosecution claim”].)

In other words, the attorney has independent, professional
obligations that the client does not have, and is expected to exercise
profeséional judgment that a client is not required to exercise. Thus,
in Lee’s parlance, the duty to act as gatekeeper is solely “an obligation
an attorney has by virtue of being an attorney.” (Lée, supra, 61

Cal.4thatp. 1129.)

18



This Court’s recent opinion in Flores v. Presbyterian
Intercommunity Hospital (2016) 63 Cal.4th 75, supporfs the
conclusion that a malicious prosecution action against an attorney
necessarily involves attorney-specific conduct. Flores addressed
Code of Civil Procedufe section 340.5, which shortens the statute of
limitations for claims based on “a negligent act or omission to act by a
health care provider in the rendering of professional services . ...”

(Id. at p. 84.) Analogizing to Lee, Flores held that the shortened
limitations period applies when a medical professional “rﬁakes a
‘judgment to order that a hospital bed’s rails be raised in order to
accommodate a patient’s physical condition and the patient is injured
as a result of the negligent use or maintenance of the réfls ... (Id at
p. 89.) By contrast, a hospital’s negligent failure to maintain
equipment that was “merely convenient for, or incidental to, the
provision of medical care to a patient” is not subject to the shortened
statute of limitations because it relates to a duty that “generally
overlaps with the ‘obligations that all persons subject to California’s
laws have,’” rather than to negligence “in the rendering of
professional services” (/bid.) |
The torts discussed in Lee as violating generally applicable
duties (“garden-variety theft” and sexual assault) are like a health care
provider’s failure to maintain equipment that is incidental to the

provision of medical care—even if committed in the course of an

19



attorney-client relationship, they are not intrinsically related to the
attorney’s professional legal judgment. A malicious prosecution claim
against an attorney, by contrast, alleges an infirmity in the attorney’s
professional judgment in bringing and maintaining a lawsuit and is the
necessary cornerstone of any malicious prosecution claim against an
attorney. Such professional judgment cannot be said to be “incidental”
to the provision of legal services to the client. Nor can it be said to be
“convenient” to the attorney’s professional obligations as an officer of
the coﬁrt to act as a gatekeeper. Because proof for a malicious
pr.osecution action against an attorney requires proof of a breach of
the attorney’s professional o‘t;ligations, Lee governs and dictates a

one-year statute of limitations.

C. The Court of Appeal’s decision, which was rendered
‘before Lee, is not relevant to this Court’s
determination of what statute of limitations applies to
a malicious prosecution action against an attorney.

Nothing in the Court of Appeal’s decision in this case dictates a
different result. The Court of Appeal rendered its decision before this
Court decided Lee, and therefore did not apply the Lee test. Instead,
the Court of Appeal relied on a decision that was disapproved in Lee:
Roger Cleveland Golf Co., Inc. v. Krane & Smith, APC (2014)

225 Cal.App.4th 660 (Roger Cleveland), which interpreted

Section 340.6(a)’s legislative history as “indicat[ing] the Legislature

20



intended to create a specially tailored statute of limitations for legal
malpractice actions . ...” (Id. at p. 682.)

| Lee disapproved Roger Cleveland’s interpretation of
Sectlon 340.6(a), holdmg——based on the same legislative h1story—
that the statute is not limited to malpractice actions. (Lee, supra,
61 Cal.4th at pp. 1236 [“section 340.6(a) applies to claims other than
~ strictly professional negligence claims”], 1239 [noting that “(o)ur
holding today is in tension with statements in Roger Cleveland” énd
disapproving Roger Cleveland “to the extent (it is) inconsistent with
this opinion™].)

Bécause Lee undercuts the sole basis for the Court of Appeal’s
conclusion that Section 340.6(a) does not apply to a malicious
prosecution claim, the Court of Appeal’s opinion is irrelevant to this
~ Court’s calculus. Instead, this Court should hold that under Lee,
because a malicious prosecution action against an attorney necessarily
implicates an attorney’s professional duties—including his or her
obligations to only bring colorable claims and to act logically, not
out of malice in the representation of clients before the court—such
an action is subject to the one-year statute of limitations in

Section 340.6(a).
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II.  History and public policy considerations support applying |
Section 340.6 to malicious prosecution claims against
attorneys.

For over a century courts have looked askance at malicious
prosecution claims against attorneys. (E.g., Bicknell v. Dorion (1835)
33 Mass. 478.) Even in early cases, courts rightfully noted that
attorneys occupy a special position in the legal system: An attomey is
an agent and representative of his client, but the client owns the case.
In Bicknell, a case decided 180 years ago, the court noted that even if
an attorney believes his client’s case factually lacks merit, his belief is
just that—a belief. “‘Knowing,’ ‘believing,’ or ‘supposing’ it
groundless, are only expressions indicating different degrees of the.
attorney’s belief.” (Id. at p. 490;) An attorney is rarely there when the
contract is breached, when the property is stolen, or when his client is
injured on the job. The attorney knows the law, and is there to guide
the client through the court system. An attorney’s ethical obligations -
proceed from that premise and mandate forceful advocacy on the
client’s behalf.

The oft-repeated statement that malicious prosecution actions
are disfavored applies with additional force to claims against
attorneys. As noted scholar on legal professional liability Ronald
Mallen explains in his treatise Legal Malpractice, malicious
prosec{ition claims “strike a balance between two divergent policy

considerations.” (1 Mallen, Legal Malpractice (2016 ed.) Malicious

22



Prosecution — Policy Concerning Attorneys § 6.19, pp. 654-655.) The
most obvious consideration, of course, is that malicious prosecution
claims aim to discourage the filing of baseless lawsuits to harass, vex,
or annoy others. (Id. at p. 655.) But the countervailing policy
consideration is equally important. Malicious prosecution claims—if
not sufficiently circumscribed—can limit the public’s access to the
judicial system, and at particular risk are plaihtiffs with claims that
push the boundaries of existing common law.

As other amici have highlighted, attorneys bear a greater shafe
of malicious prosecution risk than their clients. Every case an attorney
files adds to—tliat attorney’s risk portfolio, and no attorney is spared, as
defense attorneys routinely file éounterclaims on their clients’ behalf,
As Mailen explains, this compounding risk has a chilling effect on the
creation of new case law and on plaintiffs’ access to adequate
representation. Tﬁe danger is particularly acute given our common

J

law system, in which law is éreated incrementally case by case:
Access to the courts would be illusory if plaintiffs were
denied counsel of their choice, because attorneys feared
being held liable as insurers of the quality of their clients’
cases. Few attorneys would be willing to prosecute close
and difficult matters, and very few would dare challenge
the propriety of established legal doctrines.

(Id. at pp. 655-656.)
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It is therefore appropriate that the Legislature prescribed a
narrower statute of limitations for malicious prosecution claims
against attorneys. By limiting the compounding risk attorneys face,
the Legislature has protected attorneys from ﬁnbounded professional
risk and also protected the public’s access to adequate representation,
even in difficult cases of first impression. As other amici have noted,
Section 340.6 was enacted specifically to limit attorneys’ risk,
including the soaring cost of malpractice insurance.

Nor is there anything anomalous about a one-year statute of
limitations for malicious prosecution claims. That timeframe fits
comfortably within the fabric of California and American law.
Historically, malicious prosecution ciaims had a one-year limitations
period in California fdr almost a century, since 1905. (Storey v. Shasta
Forests Co. (1959) 169 Cal.App.2d 768, 769.) And even when
statutory changes in 2002 enlarged the limitations period for injury
claims generally (Code Civ. Proc.\, § 335.1), giving rise to the
argument that a two-year statute might apply even in actions against
attorneys, the majority of courts to have addressed the question sided
with the existing one-year period. In particular, when the issue was
explored first in the seminal Vafi v. McCloskey (2011) 193
Cal.App.4th 874 and then in Yee v. Cheung (2013) 220 Cal.App.4th

184, these courts sided With the one-year period in their published
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opinions." That position served as unquestioned and guiding authority
until Roger Cleveland adopted a contrary analysis. But the Roger
Cleveland approach never caught on, and indeed, when squarely faced
with the issue again, the Vafi court retained its position, expressly |
rejecting Roger Cleveland, in Bergstein v. Strook & Strook & Lavan
LLP (2015) 236 Cal.App.4th 793, 819.

Outside California, while individual states and statutes vary,
at least 14 states prescribe a one-year statute of limitations for
malicious prosecution, including New York, which specifically
imposes a one-year statute of limitations for any malicious

. . 2
prosecution action.

! See Jordan, Malicious Prosecution Claims Are Governed By Statute
Of Limitations Applicable To Claims Against Attorneys “Arising In
The Performance Of Professional Services” (May 2011) 36:5 Prof.
Liab. Rptr. 11 (discussing Vafi and noting similar earlier cases);
Jordan, Malicious Prosecution Claims Against Attorneys Are
Governed By Statute Of Limitations Applicable To Malpractice
Claims (Nov. 2013) 38:11 Prof. Liab. Rptr. 8 (discussing Yee and
prior cases).

2 Alabama (Code of Ala. § 39(a)(1)), Arizona (A.R.S. § 12-541),
Kansas (K.S.A. § 60-514), Kentucky (K.R.S. § 413.140(1)(c)),
Louisiana (La. Civ. Code Ann. art. 3492), Mississippi (Miss. Code
Ann. § 15-1-35.), New York (N.Y.C.P.L.R. § 215(3)), Ohio (Ohio
Rev. Code Ann. § 2305.11(A)), Oklahoma (OK Stat. § 12-95(4)),
Tennessee (Tenn. Code § 28-3-104(a)), Texas (T.C.P.R. § 16.002(a)),
Virginia (Va. Code § 8.01-248), West Virginia (Preiser v. MacQueen
[W.Va, 1985] 352 S.E.2d 22, 27), Wyoming (Wyo. Stat. § 1-3-

105(a)(v)(C)).
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In sum, a one-year statute of limitations for malicious
prosecution actions against attorneys comports with nationwide
standards, longstanding California history and precedent, and sound
statutory interpretation.

- CONCLUSION

The one-year limitations period for malicious prosecution
actions against attorneys is appropriate and justified. It protects
attorneys from unbounded professional risk, assures plaintiffs access
to our judicial system, and does not penalize attorneys for litigating

difficult cases of first impression.
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