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CONSOLIDATED ANSWER TO AMICUS CURIAE 
BRIEFS 

INTRODUCTION 

Real parties in interest Doctors Medical Center of Modesto, 

Inc. and Doctors Hospital of Manteca, Inc. (the Hospitals) answer 

the amicus curiae briefs supporting the County that were filed by 

California State Association of Counties (CSAC), Local Health 

Plans of California (LHP), and National Health Economics and 

Policy Scholars (the Scholars). 

CSAC and LHP offer no cogent response to the Hospitals’ 

showing that the Government Claims Act does not immunize 

County of Santa Clara (the County) from the Hospitals’ action 

seeking reimbursement for emergency medical care provided to 

enrollees in the County’s health plan.  Contrary to these amici’s 

arguments, (1) the Hospitals’ reimbursement claim is not a 

disguised common law claim, (2) the Hospitals’ claim does not 

implicate statutory or other limitations on the County’s 

contracting authority, and (3) the general rule that private 

parties may not sue public entities in quantum meruit does not 

apply here because the rationale behind that rule—to protect and 

limit a public entity’s contractual obligations—is absent.  The 

Hospitals base their claim on statutes, not on a contractual 

obligation undertaken by the County. 

Additionally, like the County, the amici emphasize the 

Department of Managed Health Care’s (Department) 

enforcement powers and dispute resolution mechanisms.  That 

focus is misplaced.  The Department disclaims any power to 
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resolve individual reimbursement disputes such as those involved 

here, and the dispute resolution mechanisms are voluntary, 

nonbinding, seldom used, and ineffective to prevent or remedy 

underpayment of reimbursement.    

Unlike CSAC and LHP, the Scholars do not address any 

legal issues.  They focus on hospital economics.  For reasons we 

discuss, the Court need not wade into that thicket.   

Additionally, the Scholars rest their presentation on the 

false premise that the Hospitals’ are seeking to recoup their 

billed charges in full.  In fact, the Hospitals are seeking to recoup 

the reasonable and customary value of the emergency services 

they provided, whether that value be the amount they billed or a 

lesser amount.  

LEGAL ARGUMENT 

I. The Hospitals are not alleging a disguised common 
law claim.  Their claim is grounded on statutes, not 
equitable considerations. 

Amicus curiae CSAC contends the Government Claims Act 

abolished all common law liability of public entities (Amicus 

Curiae Brief of CSAC (CSAC ACB) 7) and that the Hospitals’ 

claim for reimbursement is simply a “reclassif[ied]” common law 

claim (CSAC ACB 9, 15).  This contention is flawed.   

CSAC’s argument depends on mislabeling the Hospitals’ 

claims as common law quantum meruit claims against a public 

entity.  (CSAC ACB 15; see CSAC ACB 16–17, 19 [“what remains 

are common law quantum meruit claims”], 20 [“permitting Real 

Parties to proceed with a common law claim for quantum meruit 
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would completely undermine the Government Claims Act”].)  

CSAC misunderstands the role of quantum meruit here. 

Common law quantum meruit claims are grounded in 

equity.  Under the common law theory, “ ‘a contract to pay for 

services rendered is implied by law for reasons of justice.’ ”  

(Newport Harbor Ventures, LLC v. Morris Cerullo World 

Evangelism (2016) 6 Cal.App.5th 1207, 1222, affd. (2018) 4 

Cal.5th 637.)   

Here, the Hospitals are not asking the Court to imply a 

contract “for reasons of justice.”  They are asking the Court to 

enforce their right to reimbursement under the Knox-Keene Act. 

CSAC’s misunderstanding may stem from the fact that 

courts use the term “quantum meruit” in several different ways. 

First, courts refer to quantum merit as an equitable remedy 

or measure of relief.  (See, e.g., Tenzer v. Superscope, Inc. (1985) 

39 Cal.3d 18, 28, fn. 6 [referring to “recovery in quantum meruit” 

as a “traditional equitable remed[y]”]; Earhart v. William Low 

Co. (1979) 25 Cal.3d 503, 506 [“the remedy of quantum meruit”]; 

Palmer v. Gregg (1967) 65 Cal.2d 657, 660 [“[t]he measure of 

recovery in quantum meruit”]; see also Rest.3d Restitution and 

Unjust Enrichment (2011) § 49, com. f, p. 182 [“[l]iability in 

restitution for the market value of goods or services is the remedy 

traditionally known as quantum meruit”].) 

Second, courts refer to quantum meruit as a distinct claim 

or cause of action.  (See, e.g., CSAC ACB 19–20 [quoting cases 

that refer to a “ ‘claim’ ” or “ ‘action’ ” for quantum meruit].)   
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Third, courts refer to the doctrine or theory of quantum 

meruit.  (See, e.g., Sheppard, Mullin, Richter & Hampton, LLP v. 

J-M Manufacturing Co., Inc. (2018) 6 Cal.5th 59, 88 [“the 

equitable doctrine of quantum meruit”]; Hedging Concepts, Inc. v. 

First Alliance Mortgage Co. (1996) 41 Cal.App.4th 1410, 1419 

[“Quantum meruit is an equitable theory which supplies, by 

implication and in furtherance of equity, implicitly missing 

contractual terms”].) 

Here, the Hospitals seek the remedy of quantum meruit, 

the measure of relief being that mandated by the Knox-Keene Act 

and implementing regulations: the reasonable and customary 

value of the Hospitals’ emergency services.  The Hospitals are not 

pursuing a common law claim for quantum meruit; they are not 

asking the Court to imply a contract in the interests of justice.  

The Legislature has already considered those interests.  The 

fruits of the Legislature’s consideration are reflected in the Knox-

Keene Act, which imposes on the County the reimbursement 

obligation the Hospitals seek to enforce.  The Legislature decided 

that (1) hospitals must provide emergency services to all persons 

requesting and requiring emergency care, and (2) the County 

must reimburse hospitals for those services.  (OBOM 12–14.) 

Further, CSAC’s position would fail even if the Hospitals 

were pursuing a quantum meruit claim (rather than a quantum 

meruit remedy) because the Government Claims Act does not 

immunize public entities from liability under rules imposed by 

the Legislature, here, the reimbursement rule imposed by the 

Knox-Keene Act.  The Government Claims Act may have 
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“abolished all common law or judicially declared forms of liability 

against public entities” (CSAC ACB 19), but the Hospitals’ claims 

do not rely on the common law or on judicially declared forms of 

liability.   

Contrary to CSAC’s understanding, the Hospitals’ claims 

do not “reference the Knox-Keene Act as a basis for an equitable 

argument.”  (CSAC ACB 27, emphasis added.)  Rather, the 

Hospitals cite the Knox-Keene Act as the basis for a legal 

argument.  The Hospitals allege that, as a matter of law (not 

equity), the County is obligated to comply with that Act and 

related regulatory directives to reimburse the Hospitals for the 

reasonable and customary value of their emergency services.  The 

theory of quantum meruit may properly be invoked in service of 

an emergency provider’s claim to reimbursement under the Knox-

Keene Act.  (See Long Beach Memorial Medical Center v. Kaiser 

Foundation Health Plan, Inc. (2021) 71 Cal.App.5th 323, 334–335 

[emergency provider may seek amounts due under the Knox-

Keene Act by pleading a quantum meruit claim]; Bell v. Blue 

Cross of California (2005) 131 Cal.App.4th 211, 218 (Bell) 

[agreeing with Department that emergency room doctor could 

pursue quantum meruit claim “based on the implied-in-law 

contract created by Dr. Bell’s statutory duty to provide stabilizing 

medical care, and Blue Cross’s concomitant statutory duty to pay 

for emergency services rendered to its enrollees”]; RBOM 13–14.) 

Finally, CSAC’s position fails because Government Code 

section 815.6 authorizes the Hospitals’ claim against the County 

based on its failure to comply with its statutory duty.  (OBOM 
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33–38; RBOM 30–36.)  This statutory claim is not available to an 

emergency provider who seeks reimbursement from a private 

health plan.  No matter how this claim is characterized—even if 

informally called a claim for quantum meruit—it is based on 

section 815.6, not on the common law. 

Because the Hospitals are not alleging a common law 

quantum meruit claim, “reclassif[ied]” or otherwise (CSAC 

ACB 9), the main thrust of CSAC’s argument collapses. 

II. The Hospitals’ claim does not implicate “public 
entity contract law.” 

CSAC argues that to permit the Hospitals to proceed on 

their quantum meruit, i.e., implied-in-law contract, theory would 

violate “public entity contract law,” which imposes “statutory 

restrictions on a public entity’s contracting authority.”  (CSAC 

ACB 23.)  CSAC’s argument does not bear scrutiny.  It confuses 

implied-in-fact contracts with implied-in-law contracts.   

An implied-in-fact contract is like an express contract, the 

only difference being that “the promise is not expressed in words 

but is implied from the promisor’s conduct.”  (Weitzenkorn v. 

Lesser (1953) 40 Cal.2d 778, 794 (Weitzenkorn).)  Both implied-in-

fact and express contracts depend on the parties’ mutual intent, 

that is, a meeting of the minds.  (Silva v. Providence Hospital of 

Oakland (1939) 14 Cal.2d 762, 773; Blaustein v. Burton (1970) 

9 Cal.App.3d 161, 179 (Blaustein).) 

Implied-in-law contracts, on the other hand, are not 

contracts at all.  (Weitzenkorn, supra, 40 Cal.2d at p. 794.)  They 

are obligations imposed on the parties by law, regardless of the 
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parties’ intention to form or not to form a contract.  (Ibid.; 

Blaustein, supra, 9 Cal.App.3d at p. 179; Arcade County Water 

Dist. v. Arcade Fire Dist. (1970) 6 Cal.App.3d 232, 236 [“An 

‘implied-in-law’ contract is actually not a contract at all, but 

merely an obligation imposed by the law”].)  On this point, the 

Hospitals and the County agree.  (See ABOM 45.) 

Confusion can arise because “contracts implied-in-fact and 

implied-in-law . . . are not infrequently confused by the judiciary” 

(1 Bruner & O’Connor on Construction Law (July 2022) § 2:10) 

and because “courts have permitted recovery on implied contract 

or quantum meruit for services rendered, without always clearly 

indicating whether the contract was implied in fact or implied in 

law” (1 Witkin, Summary of Cal. Law (11th ed. 2022) Contracts, 

§ 1072, p. 1120). 

This much is clear:  while implied-in-fact and express 

contracts may implicate statutory or other legal limitations on a 

public entity’s contracting authority, implied-in-law contracts do 

not.  The obligations arising under implied-in-law contracts may 

be enforced regardless of whether the parties had a meeting of 

the minds. 

Here, the Legislature, not the parties, established their 

legal relationship.  The relationship is quasi-contractual, that is, 

akin to a contract, because the Knox-Keene Act and 

implementing regulations require the County to pay for services 

rendered by the Hospitals, as though the parties had actually 

contracted for the services.  But because the Legislature, not the 

County, established the relationship and mandates the 
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reimbursement, the Hospitals’ claim against the County arises 

from governing law and thus does not implicate any restrictions 

on the County’s authority to voluntarily enter a contract. 

CSAC cites cases for the proposition that “[w]here a public 

entity’s legal authority to enter into a contract is restricted by 

statute, and an implied contract would disregard those 

restrictions, courts have consistently denied claims against public 

entities based on quantum meruit, implied-in-law, or quasi-

contract theory.”  (CSAC ACB 23–24.)  According to CSAC, the 

principle underlying these decisions is that the law will not imply 

an obligation to do that which the law forbids the party to do.  

(CSAC ACB 24.)    

None of the cited cases is apposite.   

Three of the cited cases did not even involve a quantum 

meruit theory.1  The other cases involved plaintiffs who asserted 

a quantum meruit theory against a government entity in the face 

of “an invalid or unenforceable express contract.”  (1 Witkin, 

Summary of Cal. Law, supra, Contracts, § 1072, p. 1120 

[“whenever there is an invalid or unenforceable express contract, 

and recovery is nevertheless allowed, the basis of the recovery is 

quasi-contractual”].)   

The plaintiffs in those cases alleged a quantum meruit 

theory to circumvent statutory or contractual limitations on the 

entity’s contracting authority by inviting the court to imply a 

 
1  See Authority for California Cities Excess Liability v. City of 
Los Altos (2006) 136 Cal.App.4th 1207; Janis v. California State 
Lottery Com. (1998) 68 Cal.App.4th 824; Los Angeles Equestrian 
Center, Inc. v. City of Los Angeles (1993) 17 Cal.App.4th 432. 
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payment obligation.  (See Reams v. Cooley (1915) 171 Cal. 150, 

153–154 [contractor on school construction project could not 

maintain quantum meruit claim for plaster work not within 

contract’s scope of work but performed at the request of a board 

that failed to comply with statutory contracting requirements]; 

Fairview Valley Fire, Inc. v. Department of Forestry & Fire 

Protection (2015) 233 Cal.App.4th 1262, 1271 [vendor who 

responded to government dispatcher’s request for assistance at 

fire scene but who had no valid contract with government could 

not recover under quantum meruit theory]; Sheppard v. North 

Orange County Regional Occupational Program (2010) 

191 Cal.App.4th 289, 295, 313–314 [part-time instructor 

employed by government entity could not maintain quantum 

meruit claim to recover compensation for preparation time not 

covered by contract]; P&D Consultants, Inc. v. City of Carlsbad 

(2010) 190 Cal.App.4th 1332, 1340–1342 [where plaintiff’s 

contract with city permitted extra work only when authorized in 

writing, plaintiff could not maintain quantum meruit claim for 

extra work performed at oral request of project manager]; 

Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104, 

108–109 [plaintiff could not maintain quantum meruit claim 

against city for extra work performed at request of city employee 

and consultant who lacked authority to request the work]; see 

also Russell City Energy Co., LLC v. City of Hayward (2017) 

14 Cal.App.5th 54, 69, 71–73 [distinguishing several of the cases 

cited by CSAC and allowing plaintiff to amend complaint to 

allege a quasi-contractual restitution claim against public entity; 
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“In seeking quasi-contractual relief, Russell is not attempting to 

imply the existence of an extra-contractual agreement, nor is 

Russell attempting to enforce the invalid provision of the 

agreement”].) 

Unlike the plaintiffs in those cases, the Hospitals here did 

not choose to provide goods or services to the County—they were 

legally bound to provide emergency services to the County’s 

enrollees.  Nor do the Hospitals seek to circumvent any statutory 

or other restrictions on the County’s contracting authority—they 

seek to recover the reimbursement to which the Legislature has 

deemed them entitled.   

And unlike the plaintiffs in the cited cases, the Hospitals 

are not asking the Court to imply any payment obligation in the 

interests of equity or justice.  They are asking the Court to 

enforce the obligation that the Knox-Keene Act and 

implementing regulations expressly impose on the County. 

The Knox-Keene Act applies to public and private health 

plans alike.  (Health & Saf. Code, § 1399.5; see OBOM 12.)  In 

1994, when it added the reimbursement mandate to the Act, the 

Legislature laid the foundation for the implied-in-law contract at 

issue here.  (OBOM 19.)  Under CSAC’s erroneous view of the 

law, statutory restrictions on the County’s contracting authority 

ensure that the implied-in-law contract established by the 

Legislature will rarely if ever be enforced.  It’s fair to assume, 

however, that the Legislature did not intend the 1994 

amendment to be an idle, pointless act as applied to public health 
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plans.  (Civ. Code, § 3532 [“The law neither does nor requires idle 

acts”].) 

In sum, this case has nothing to do with any contract 

voluntarily entered into between the County and the Hospitals 

and thus does not implicate any “restrictions on a public entity’s 

contracting authority.”  (CSAC ACB 23.) 

III. The general rule that private parties may not sue the
government in quantum meruit should not apply
here because the rationale for the rule is absent.

To be sure, a number of cases include the broad statement

that, “As a general rule, a public entity cannot be sued on an 

implied-in-law or quasi-contract theory, because such a theory is 

based on quantum meruit or restitution considerations which are 

outweighed by the need to protect and limit a public entity’s 

contractual obligations.”  (Lundeen Coatings Corp. v. Department 

of Water & Power (1991) 232 Cal.App.3d 816, 831, fn. 9 

(Lundeen), emphasis added; see CSAC ACB 19–20.)   

The Court of Appeal here relied on that general rule 

(County of Santa Clara v. Superior Court (2022) 77 Cal.App.5th 

1018, 1028–1029 (Santa Clara)), and the amici curiae supporting 

the County invoke that general rule in their briefs (CSAC ACB 

19–20, 24; Amicus Curiae Brief of LHP (LHP ACB) 8, 25–26). 

However, “[w]hen the reason of a rule ceases, so should the 

rule itself.”  (Civ. Code, § 3510.)  The reason behind the general 

rule of public entity nonliability for implied-in-law contracts—“to 

protect and limit a public entity’s contractual obligations” 

(Lundeen, supra, 232 Cal.App.3d at p. 831, fn. 9)—is not 
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implicated here.  As explained above, this case does not involve 

any contract the County chose to enter or not to enter.  Because 

the rationale behind the general rule is absent, applying the 

general rule here would simply shield the County from its legal 

obligation—a windfall—without serving any countervailing 

public purpose. 

LHP cites Orthopedic Specialists of Southern California v. 

Public Employees’ Retirement System (2014) 228 Cal.App.4th 644 

(Orthopedic Specialists).  (LHP ACB 25.)  But that case actually 

confirms the Hospitals’ point that the general rule does not apply 

here. 

In Orthopedic Specialists, an out-of-network health care 

group, OSSC, chose to provide non-emergency medical services to 

an enrollee in a public health plan based on the plan’s “implied 

oral promise” to pay OSSC for the services.  (Orthopedic 

Specialists, supra, 228 Cal.App.4th at p. 649.)  When the plan 

later paid less than the amount to which OSSC believed it was 

entitled, OSSC filed an action against the plan alleging a claim 

for quantum meruit, among others.  (Id. at p. 646.)  The Court of 

Appeal affirmed an order sustaining a demurrer to the quantum 

meruit claim, explaining that “an oral promise cannot be enforced 

against a government agency.”  (Id. at p. 649.)  The court cited 

the general rule that a private party cannot sue the government 

in quantum meruit.  (Id. at pp. 649–650.) 

But that case is distinguishable because it involved non-

emergency services.  Unlike OSSC, the Hospitals here were 

legally obligated to provide emergency services.  And the 
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Hospitals did not need the County’s express or implied promise of 

reimbursement.  The Hospitals have a statutory right to 

reimbursement.  The Court of Appeal in Orthopedic Specialists 

specifically distinguished cases like this one:             

OSSC relies on two cases, which do not assist it.  In 
both Prospect Medical Group, Inc. v. Northridge 
Emergency Medical (2009) 45 Cal.4th 497 [(Prospect 
Medical)], and Bell[, supra,] 131 Cal.App.4th 211, the 
courts held that out-of-network emergency room 
physicians could assert claims directly against health 
care service plans for payments the physicians 
deemed too low, because such physicians are required 
by law to render services to all emergency room 
patients without regard to the patient’s insurance 
status or ability to pay [citation].  While OSSC 
acknowledges that these cases only apply to 
emergency room physicians, it argues that “the logic 
and reasoning are the same here.”  Not true.  Unlike 
emergency room physicians, who must treat all 
patients seeking emergency care, OSSC is free to pick 
and choose its patients and focus on those with the 
greatest ability to pay its charges.  OSSC can also 
find out, in advance of treatment, how much it will be 
reimbursed by CalPERS and how much it must 
recover from the patient.  Emergency room physicians 
have none of these advantages. 

(Orthopedic Specialists, supra, 228 Cal.App.4th at pp. 648–649, 

emphasis added.) 

LHP also cites Green Valley Landowners Assn. v. City of 

Vallejo (2015) 241 Cal.App.4th 425.  (LHP ACB 26.)  The court 

there simply recited the general rule that a city cannot be sued 

under an implied-in-law or quasi-contract theory because 
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“ ‘contracts that disregard applicable code provisions are beyond 

the power of the city to make.’ ”  (Green Valley, at p. 438.)   

As explained, that rule does not apply here because the 

Hospitals are not asking the Court to enforce any contract in 

disregard of statutory or other restrictions on the County’s 

contracting authority.  The Hospitals’ claim does not implicate 

those restrictions because it does not rest on any contract the 

County had authority to make or not to make. 

IV. The Hospitals are not seeking an equitable exception 
to the Government Claims Act. 

CSAC misunderstands the Hospitals to be seeking an 

equitable exception to the Government Claims Act.  (See CSAC 

ACB 25–27.)  Not so.  No exception is needed because the Act 

does not apply to the Hospitals’ action, which does not seek to 

recover damages in tort.  (OBOM 22–29; RBOM 10–19.) 

CSAC notes that when the Law Revision Commission 

proposed what became the Government Claims Act, the 

Commission was motivated by concerns over the government’s 

exposure to “ ‘unascertainble tort obligations’ ” and “ ‘the danger 

of tort liability.’ ”  (CSAC ACB 12.)  This case poses no such 

exposure or danger.  Government Code section 815 does not 

apply.   

Moreover, even if the Act were to govern, Government Code 

section 815.6, not principles of equity, would provide an exception 

that applies to this case.  (OBOM 33–38; RBOM 30–36; Eastburn 

v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 
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1180 [“Government Code section 815.6, makes a public entity 

directly liable for its breach of a statutory ‘mandatory duty’ ”].) 

V. The Legislature’s treatment of county “health
authorities” sheds no light on the question
presented: whether the County is immune from the
Hospitals’ action.

Amicus Curiae LHP argues that when the Legislature

allowed counties to establish special county health commissions, 

or “health authorities,” to support the state’s Medi-Cal program, 

the Legislature endowed the newly formed public entities with 

“the same immunities as the counties themselves.”  (LHP ACB 9; 

see LHP ACB 8–13.) 

Welfare and Institutions Code section 14087.38, on which 

LHP largely bases its discussion (LHP ACB 9, 11–13), does not 

apply to Valley Health Plan, the County health plan in this case.  

That statute applies the Government Claims Act to a health 

authority created as “an entity separate from the county” with its 

own governing board.  (Welf. & Inst. Code, § 14087.38, subds. 

(a)(1)–(2), (c), (j)(2).)  Those health authorities are “created to 

contract with the Medi-Cal program and [are] subject to a 

different statutory scheme.”  (ABOM 20, fn. 3.)  Valley Health 

Plan “was not formed pursuant to these statutes” (LHP ACB at 9, 

fn. 3) and “is not an independent legal entity from the County” 

(vol. 2, exh. 14, p. 302).  Rather, Valley Health Plan “is a division 

of Santa Clara County.”  (Vol. 3, exh. 23, p. 605.)   

But in any event, to say that county health authorities 

enjoy the same immunities as the counties themselves begs the 
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question presented here: what immunities do the counties enjoy?  

LHP does not purport to answer that question. 

VI. The Department’s enforcement powers and 
voluntary, nonbinding dispute resolution mechanism 
are inapposite and, in any event, ineffective to 
prevent or correct underpayment of reimbursement. 

LHP, like the County (ABOM 19–23, 44), highlights the 

Department’s enforcement powers and its Independent Dispute 

Resolution Process (IDRP).  (LHP ACB 13–23.)  The gist of the 

argument seems to be that there are alternatives to judicial 

enforcement of the Knox-Keene Act’s reimbursement 

requirement, so dissatisfied emergency providers need not seek 

relief from the courts.  The Hospitals have explained the fallacy 

in that argument: the issue here is not whether the Hospitals 

need to seek judicial relief but whether they can.  (RBOM 20–22.) 

Even on its own terms, LHP’s argument does not hold up.  

The Department’s enforcement powers and its voluntary, 

nonbinding (RBOM 7–8) dispute resolution mechanism are 

ineffective to prevent or correct underpayment of reimbursement 

in individual cases.2  

As the Hospitals have explained, the Department is 

empowered to review health plans’ methodologies for calculating 

the reasonable and customary value of emergency services.  

 
2  LHP admits the IDRP is “seldom used” to resolve disputes 
over reimbursement for emergency services.  Only 16 such 
disputes have been resolved through the IDRP in the last 10 
years, including only 1 in the last 4 years.  (LHP ACB 20–21 & 
fn. 14; see LHP ACB, exh. 1.)  
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(RBOM 24–25 & fn. 5; see LHP ABC 16–19.)  Violations may 

result in settlements with the Department in which the offending 

health plan agrees to pay an administrative penalty or to correct 

a deficient methodology.  (LHP ACB 16; RJN, exh. D, p. 30; see, 

e.g., vol. 3, exh. 26, pp. 693–700 [consent agreement between 

Department and health plan].) 

While the Department may be “equipped with the tools to 

prevent systemic underpayments to out-of-network hospitals” 

(LHP ACB 18, emphasis added), the Department itself disclaims 

any authority to resolve nonsystemic—particular—disputes 

between a health plan and an emergency provider over the 

reasonable and customary value of emergency services (RBOM 

20–21).  The fact that the Department may compel a health plan 

to pay a fine or modify its methodology is no remedy for an 

emergency provider who believes it has been underpaid on a 

particular claim seeking reimbursement for emergency services. 

LHP emphasizes the Department’s “exacting” (LHP ACB 

16) and “aggressive” (LHP ACB 17) enforcement efforts, designed 

to ensure health plans “comply with regulatory requirements, 

including the regulation at issue here requiring payment for non-

contracted emergency services at the reasonable and customary 

value” (ibid.).   

The Department’s efforts are commendable, but manifestly 

insufficient.  Disputes between health plans and emergency 

providers over the amount of reimbursement for emergency 

services are common (OBOM 13–14), and they are on the rise.  

According to the Department, “[t]he reporting full service health 
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plans received 1,710,506 provider disputes during the 2021 

reporting period.  This represents a 23% percent increase in the 

total amount of claims processed, and a 21% increase in disputes 

over the 2020 reporting period.”  (Dept. of Managed Health Care, 

Health Care Service Plans’ Provider Dispute Resolution 

Mechanisms, 2021 Annual Report (Mar. 25, 2022) p. 6 

<https://tinyurl.com/DisputeResolution2021Plan> [as of Apr. 12, 

2023].)  Notably, claims payment disputes “primarily involve 

claims of inadequate reimbursement.”  (Ibid.) 

Citing the Department’s annual reports, LHP asserts that, 

as a result of Department enforcement efforts, health plans pay 

many millions of dollars each year to physicians and hospitals.  

(LHP ACB 17; see RJN, exh. D, p. 1; exh. E, second unnumbered 

page after Table of Contents [“$177.8 MILLION dollars in 

payments recovered to physicians and hospitals”].)  LHP does not 

inform us how much, if any, of that total represents 

reimbursement to providers for emergency medical services as 

distinct from, for example, poststabilization or other routine 

medical services.  Nor does LHP disclose how much health plans 

refuse to pay each year. 

VII. As long as the County’s reimbursement payments to 
noncontracted hospitals are immune from judicial 
scrutiny, the County has no incentive, but powerful 
disincentives, to contract with additional emergency 
providers. 

The Hospitals have explained that insulating public health 

plans’ reimbursement decisions from judicial review creates a 

perverse incentive for plans not to contract with emergency 

https://tinyurl.com/DisputeResolution2021Plan
https://tinyurl.com/DisputeResolution2021Plan
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services providers, to avoid committing themselves in advance to 

a fixed reimbursement schedule or formula.  (OBOM 40.)  Several 

amici curiae echo the Hospitals’ concern.  (See Amicus Curiae 

Brief of the California Medical Association and the California 

Hospital Association 34 (CMA ACB) [“Insulating county health 

plans from fair reimbursement obligation to out-of-network 

providers can also create perverse incentives against building 

robust provider networks”]; Brief of Amici Curiae San Jose 

Healthcare System, L.P., and Good Samaritan Hospital, L.P. 

(San Jose ACB) 6, 13 [“allowing public commercial health plans 

to dictate what they pay—and won’t pay—to out-of-network 

providers creates strong disincentives for them to develop and 

maintain adequate networks of directly contracted emergency-

medical facilities and professionals”].) 

LHP responds that health plans are legally “required to 

maintain an adequate network of providers by entering into 

contracts sufficient to meet regulatory standards of access to 

care, including contracts with hospitals providing emergency 

services.”  (LHP ACB 24, emphasis omitted.)  Thus, according to 

LHP, “[p]ublic sector health plans cannot simply choose to forego 

contracting and rely on out-of-network hospitals.”  (Ibid.) 

LHP paints an incomplete picture.  True, public sector 

health plans cannot forgo all contracts and rely entirely on out-of-

network hospitals.  The health plans must contract with a 

sufficient number of geographically diverse emergency providers 

to satisfy regulatory standards of access.  (See, e.g., Cal. Code 

Regs., tit. 28, §§ 1300.51, subd. (d)(H)(ii), 1300.67.2, subd. (c).)  



 27 

But the plans are not required to contract with all emergency 

providers—and in fact they don’t, as this case illustrates.   

The County has not contracted with two of the amici curiae, 

Regional Medical Center of San Jose and Good Samaritan 

Hospital, which are sizeable facilities operating in the County’s 

largest city, San Jose.  (San Jose ACB 5, 13.)  The County’s 

decision not to contract with these hospitals has not stopped 

Valley Health Plan enrollees from requesting emergency services 

from these hospitals.  Over several years, these hospitals “have 

received thousands of emergency visits” from Valley Health Plan 

enrollees.  (San Jose ACB 13, boldface omitted.)  These hospitals 

report that the County’s underpayments, and even nonpayments, 

for those emergency services “exceed $95,000,000 and continue to 

grow.”  (Ibid., boldface omitted.) 

As long as the County’s reimbursement payments to 

noncontracted hospitals are immune from judicial scrutiny, and 

the Department disclaims authority to adjudicate particular 

disputes, the County has no incentive, but powerful disincentives, 

to contract with additional emergency providers.  The County 

knows it can decline to contract with emergency providers 

without jeopardizing its enrollees’ access to emergency care.  

State and federal law guarantee enrollees the emergency services 

they need, whether or not the County has a contract with the 

emergency provider.  (OBOM 12–14.)  Absent access to the 

courts, emergency providers are essentially left at the mercy of 

the County and other noncontracting health plans to honor their 

obligations under the Knox-Keene Act. 
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VIII. The Court need not consider the economics of 
emergency medical services. 

Amici curiae the Scholars do not purport to address any 

legal issues, let alone the legal issue before this Court.  They 

limit their brief to a discussion of hospital economics, and how 

those economics bear on certain public policy concerns the 

Hospitals have raised.  (Amicus Curiae Brief of the Scholars 

(Scholars ACB) 7.)   

Whether hospitals are currently being overpaid or 

underpaid for their services is disputed.  (Compare ABOM 25–30, 

68 [“ruinous pricing and billing practices”] and Scholars ACB 11 

[“spending on hospitals is already high” (original formatting 

omitted), and hospital spending is “one of the largest sectors of 

the U.S. economy”]3 with CMA ACB 12, fn. 2 [“California 

hospitals and emergency care providers operate on thin margins 

and have been forced out of business due to persistent under-

compensation in the managed care marketplace”] and San Jose 

ACB 15 [“California hospitals are already under tremendous 

financial strain and face painful choices about where they must 

make cuts to continue to remain viable”].) 

This Court, however, need not and should not wade into the 

thicket of hospital pricing and billing practices.   

First, those practices, and the economics behind them, have 

no bearing on the purely legal question before the Court: whether 

the County is immune from the Hospitals’ action.  (See RBOM 

 
3  Nowhere do the Scholars quantify spending on emergency 
medical services, the subject of the dispute in this case. 
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37–38.)  If and when this case is remanded to the superior court 

and proceeds on its merits, the County will have ample 

opportunity to argue that evidence of hospital economics in 

general, or these Hospitals’ economics in particular, should be 

considered by the trier of fact when determining the reasonable 

and customary value of the Hospitals’ emergency services. 

Second, the Legislature has already considered the 

economics of emergency medical services and related public 

policy.  (See CMA ACB 12–15.)  The Legislature has mandated 

that every health plan—both private and public (Health & Saf. 

Code, § 1399.5)—reimburse emergency medical service providers 

“for emergency services and care provided to its enrollees, until 

the care results in stabilization of the enrollee” (id., § 1371.4, 

subd. (b)).  The governing regulation specifies that for “non-

contracted providers,” such as the Hospitals, reimbursement 

means “the payment of the reasonable and customary value for 

the health care services rendered,” as determined based on 

statistical information and specified factors.  (Cal. Code Regs., 

tit. 28, § 1300.71, subd. (a)(3)(B).)  That is the declared public 

policy of this state.  The Scholars should not be heard to advocate 

for other policies that may not be consistent with the 

Legislature’s chosen scheme. 

IX. The Hospitals seek reimbursement for the 
reasonable and customary value of their emergency 
services, whether that value be the billed amount or 
a lesser amount. 

The Scholars’ economic arguments rest on the premise that 

“the amounts that the Hospitals seek to recover from the County 
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are list prices, known as ‘billed charges.’ ”  (Scholars ACB 10; see 

Scholars ACB 12–23 [section titled, “Hospitals’ Billed Charges 

are Arbitrary Amounts that Do Not Reflect Prices or Costs” 

(original formatting omitted)].)  That premise is false, hence the 

Scholars’ argument collapses like a house of cards.   

The Hospitals do not allege the County’s failure to pay their 

billed charges in full violated the Knox-Keene Act or its 

implementing regulations.  Rather, the Hospitals allege the 

County “ ‘failed to fully reimburse the [Hospitals] for the services 

rendered to the Patients at reasonable and customary rates as 

required by the Knox-Keene Act.’ ”  (Santa Clara, supra, 77 

Cal.App.5th at pp. 1025–1026, emphasis added; see vol. 2, exh. 

12, pp. 293–294 [third amended complaint].) 

Whether the reasonable and customary value will prove to 

be the amount the Hospitals billed, the amount the County paid, 

or an amount in between remains to be determined by the trier of 

fact.  (See Prospect Medical, supra, 45 Cal.4th at p. 505 [“In a 

given case, a reasonable amount might be the bill the doctor 

submits, or the amount the HMO chooses to pay, or some amount 

in between”].) 

The Scholars are equally mistaken when they assert “billed 

charges” are “at the center of [the Hospitals’] public policy 

arguments.”  (Scholars ACB 23.)  The Hospitals’ public policy 

arguments do not mention billed charges.  (See OBOM 38–43.)  

Rather, the Hospitals discuss the potential consequences of a 

decision to shield public health plans from emergency providers’ 
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actions seeking “to recoup the reasonable value of their 

emergency services.”  (OBOM 41.)  

The Scholars assert “the research demonstrates that 

hospitals’ billed charges neither reflect the prices that insurers 

pay to hospitals for a given service, or the cost of the service.”  

(Scholars ACB 13.)  The County may present these arguments 

when this case returns to the superior court and the County is 

required to address the merits of the Hospitals’ reimbursement 

claims.  At this point in the case, however, the Scholars’ assertion 

has no apparent relevance. 

If anything, the Scholars’ presentation tends to confirm 

that, when a health plan contracts with a provider, the plan ends 

up paying a much higher percentage of the hospital’s billed 

charges than the percentage the County paid the noncontracted 

Hospitals in this case.  (Scholars ACB 15.)  The Scholars’ 

presentation thus tends to validate the Hospitals’ argument that 

health plans have a financial incentive not to contract with 

emergency providers, when that is an option, to preserve the 

plans’ ability to unilaterally pay less for medical services than 

they would pay under negotiated contracts with the providers.4 

 
4    Figures provided by the Scholars for the year 2011 show that 
insurers who contracted with hospitals paid, on average, the 
following percentages of billed charges for the indicated medical 
services (rounded to the nearest percentage point):  inpatient, 48 
percent of billed charges ($14,020 of $28,969); hip replacement, 
48 percent of billed charges ($24,565 of $51,458); knee 
replacement, 49 percent of billed charges ($24,059 of $49,327); 
Cesarean delivery, 48 percent of billed charges ($8,258 of 
$17,194); vaginal delivery, 51 percent of billed charges ($5,465 of 
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The Scholars conclude: “[T]he County’s decision to pay the 

Appellant Hospitals an amount that is substantially less than the 

Hospital’s billed charges is not an anomaly and cannot 

reasonably be expected to lead to the kind of systemic 

underpayment described in the Hospitals’ brief.”  (Scholars ACB 

19.)  Again, Scholars misunderstand the Hospitals’ position.   

The Hospitals do not suggest that a health plan’s 

reimbursement in an amount less than full billed charges is an 

“anomaly” or evidences “systemic underpayment.”  Rather, the 

Hospitals claim that a public health plan’s reimbursement in an 

amount less than the reasonable and customary value of the 

emergency services is unlawful, and that the Government Claims 

Act does not immunize the public health plan from an emergency 

provider’s action to collect the amount to which the Legislature 

has decided the provider is entitled—be it the billed charge or 

something less.    

  

 
$10,612); PTCA (percutaneous transluminal coronary 
angioplasties), 41 percent of billed charges ($25,395 of $61,382); 
colonoscopy, 59 percent of billed charges ($1,834 of $3,123); and 
lower limb MRI, 53 percent of billed charges ($1,343 of $2,546).  
(Scholars ACB 15.)  By contrast, in this case, the County paid the 
Hospitals about 20 percent of their billed charges for the 
emergency services at issue.  (OBOM 15.)  That disparity is no 
accident. 
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CONCLUSION 

Amici curiae CSAC and LHP offer no persuasive response 

to the Hospitals’ showing that the County is not immune under 

the Government Claims Act from the Hospitals’ action seeking 

reimbursement for emergency medical services provided to 

enrollees in the County’s health care service plan.  Amici curiae 

the Scholars do not address that legal issue. 
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1 Witkin, Summary 11th Contracts § 1072 (2022)


Witkin  | May 2022 Update


Summary of California Law, Eleventh Edition
B. E. Witkin and Publisher’s Editorial Staff


Chapter I. Contracts


XX. Quasi-Contracts and Restitution


G. Services Performed at Request.


1. [§ 1072] Theory of Recovery.


Correlation Table  | Tables and Index


Supplement


Where one person renders services to another from which the latter derives benefit, ordinarily
an obligation arises to pay their reasonable value. The California courts have permitted recovery
on implied contract or quantum meruit for services rendered, without always clearly indicating
whether the contract was implied in fact or implied in law. In general, however, it would seem
that whenever there is an invalid or unenforceable express contract, and recovery is nevertheless
allowed, the basis of the recovery is quasi-contractual. (See Rotea v. Izuel (1939) 14 C.2d 605,
608, 95 P.2d 927; Bogan v. Wiley (1946) 72 C.A.2d 533, 536, 164 P.2d 912; Murdock v. Swanson
(1948) 85 C.A.2d 380, 383, 193 P.2d 81 [services and goods furnished]; Shive v. Barrow (1948)
88 C.A.2d 838, 844, 199 P.2d 693 [services and money furnished]; Drvol v. Bant (1960) 183
C.A.2d 351, 356, 7 C.R. 1 [services for decedent in reliance on promise to devise home, will
denied probate; recovery in quantum meruit]; Beley v. Municipal Court (1979) 100 C.A.3d 5, 8,
160 C.R. 508, infra, § 1078, citing the text; Cal. Civil Practice, 3 Business Litigation, § 34:21 et
seq.; BAJI, No. 10.71 [Reasonable Value of Services (Quantum Meruit)]; 66 Am.Jur.2d (2011 ed.),
Restitution and Implied Contracts § 33 et seq.; and see generally, 12 Hastings L. J. 408 [breach of
oral contract to perform services in exchange for compensation by will].) (On restitution for life
salvage at sea, see 30 Hastings L. J. 227, 240; on quasi-contractual recovery for services rendered
in a nonmarital relationship, see Marvin v. Marvin (1976) 18 C.3d 660, 134 C.R. 815, 557 P.2d
106, 11 Summary (11th), Community Property, § 288; on statute of limitations, see 3 Cal. Proc.
(5th), Actions, §§ 514, 547, 548.)


The uncertainty in classification is increased by decisions treating the “existence of an implied
contract” as “a question of fact for the trial court.” In Medina v. Van Camp Sea Food Co. (1946) 75
C.A.2d 551, 171 P.2d 445, the United States Government, when war was declared, requisitioned
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defendants' fishing boats. The fish in defendants' boats were loaded on plaintiff's boats and
delivered to canneries, which paid defendants. Defendants then refused to compensate plaintiff
for the reasonable cost of transporting the fish, contending that they (defendants) had acted under
compulsion of law, without freedom to accept or reject the services, and hence no contract could be
implied. Held, under the facts, the trial court properly concluded that defendants did have freedom
of choice, and judgment for plaintiff should accordingly be affirmed. (75 C.A.2d 555, 556.) But
the opinion does not clearly indicate whether the decision rests on contract implied in fact or quasi-
contract.


Where a written agreement or licensure is required, a party may not recover in quantum meruit
for that which cannot be recovered on a contract. (Castillo v. Barrera (2007) 146 C.A.4th 1317,
1328, 53 C.R.3d 494 [alleged manager of professional boxer, who did not have license to manage
as required by Boxing Act and whose contract was oral instead of written, was not entitled to
recover, by means of quantum meruit, compensation for any managerial services he performed
for boxer; to allow recovery under these circumstances would subvert purpose of Boxing Act and
supporting regulations].)


For purposes of recovery in quantum meruit, although there must be a benefit to the defendant from
the services rendered, the reasonable value of the services may not be measured by the amount
of the benefit. (See Maglica v. Maglica (1998) 66 C.A.4th 442, 449, 78 C.R.2d 101, citing the
text [action by woman for services rendered to business of man she had cohabited with for 20
years; jury instruction that value of services could be measured by benefit received by defendant
improperly allowed jury to value services as having bought plaintiff de facto ownership interest in
business, even though defendant never agreed to transfer any interest in his business to plaintiff].)


West's Key Number Digest,Implied and Constructive Contracts 34


SUPPLEMENT


See Sanjiv Goel, M.D. v. Regal Med. Group (2017) 11 C.A.5th 1054, 1062, 217 C.R.3d 908 [when
assessing reasonable value of emergency procedures physician performed, trial court was not
required to accept physician's evidence of fees that he previously accepted from private payers as
only determinant of market value; instead, court properly considered expert testimony concerning
fees charged by other medical providers for similar emergency services as well as Medicare rates
for those services]; 66 Am.Jur.2d (2021 ed.), Restitution and Implied Contracts § 33 et seq.


Statute of limitations:


Cross-Reference: 3 Cal. Proc. (6th), Actions, §§ 561, 595, 596.
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Barclays California Code of Regulations
Title 28. Managed Health Care


Division 1. The Department of Managed Health Care
Chapter 2. Health Care Service Plans (Refs & Annos)


Article 3. Plan Applications and Amendments


28 CCR § 1300.51


§ 1300.51. Application for License as a Health Care
Service Plan or Specialized Health Care Service Plan.


Currentness


(a) An application for license as a health care service plan or specialized health care service plan
shall be filed in the form specified in subsection (c) and contain the information specified in this
section and prepared as required by Rule 1300.51.3.


(b) Applications filed prior to the effective date of subsection (c) (revised plan application
form) and which remain pending on that date will be processed; however, amendments to such
applications filed prior to licensure shall be filed upon the form specified in subsection (c)
in accordance with the instructions specified in Rule 1300.51.3, and in accordance with the
correlation table for the old and new applications provided in Form HP 1300.51-COR. Such
amendments will be required only to update the information contained in the application and to
remedy deficiencies in the information provided therein.


(c) Revised Health Care Service Plan Application Form.


OFFICIAL USE ONLY
 


DEPARTMENT OF MANAGED
 


FEE PAID $__________
 


HEALTH CARE
 


RECEIPT NO.__________
 


LICENSE NO._______________
 


 
Date of Filing
 


FILING FEE:__________
 
(To be completed by Applicant.) Not
refundable except pursuant to Section 250.15,
Title 10, California Code of Regulations.
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PLAN LICENSE APPLICATION KNOX-KEENE HEALTH CARE SERVICE PLAN ACT
(EXECUTION PAGE)


A. Identification of Plan


1. Name of Applicant.


a. Legal Name .................................................................................................................................


b. Please list all fictitious names you intend to use:


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


2. Applicant's Principal Executive Office.


a. Street Address: ............................................................................................................................


...........................................................................................................................................................


b. Mailing Address: .........................................................................................................................


c. Telephone Number: .....................................................................................................................


d. Fax Number: ...............................................................................................................................


e. Email Address: ............................................................................................................................


3. Person who is to receive communications regarding this filing. (Note: Prior to licensure, the
Department will correspond only with this person.)
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a. Name: ..........................................................................................................................................


b. Title: ............................................................................................................................................


c. Address: .......................................................................................................................................


.......................................................................................................................................................


d. Telephone Number: .....................................................................................................................


e. Fax Number: ...............................................................................................................................


f. Email Address: ............................................................................................................................


4. EXECUTION: The applicant has duly caused this application to be signed on its behalf by the
undersigned, thereunto duly authorized.


.....................................................
 


By: ..............................................................................................
 


(Applicant)
 


(Type the name of the authorized signatory for
Applicant or Licensee)
 


Title: ...........................................................................................
 


I certify (or declare) under penalty of perjury under the laws of the State of California that I have
read this application and the exhibits and attachments thereto and know the contents thereof, and
that the statements therein are true and correct.


Executed at (City & State) ______________________________


Executed on (Date) ___________________________________


By:
 


......................................................................................
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(Type the Name of the authorized signatory
certifying the contents of this e-Filing on behalf of
Applicant or Licensee)
 


Title: ......................................................................................
 


B. Type of Filing: Indicate the type of filing by checking the single applicable box in Item Nos.
1-7, below, and listing all Exhibits at Item No. 8 below.


1.  Original application for a plan license.


2.  Amendment #__________(2 nd , 3 rd , etc.) to a pending license application initially filed
on__________, Associated Filing No.__________


3.  Notice of a proposed material modification in the form required by Rule 1300.52.1.


4.  Amendment #__________(2 nd , 3 rd , etc.) to a pending notice of material modification
initially filed on__________, Associated Filing No.__________.


5.  Amendment filed by a licensee pursuant to Section 1352(a) because of a change in the
information contained in the original application.


6.  Amendment #__________(2 nd , 3 rd , etc.) to a pending amendment filed pursuant to section
1352(a) initially filed on__________; Associated Filing No.___.


7.  Report/Other electronic submission filed by licensee. (Specify type in Exhibit E-1)


8. Scope of Filing: Exhibits included in this filing (Specify subsections, e.g., F-1-f) ....................


...........................................................................................................................................................


...........................................................................................................................................................
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C. Type of Plan Contract(s): Indicate the type of a plan contract(s) by checking and completing
the statements which most nearly describe the plan:


1.  Full Service Health Plan Contracts, which provide as benefits at least the six basic health care
services listed in Section 1345(b) of the Act. (Check types below as appropriate.)


 Commercial


 Waxman-Duffy prepaid health plan contract


 Other Medi-Cal (Explain)............................................................................................................


 MediCare Supplement


 Other (Explain).............................................................................................................................


2. Specialized Health Plan Contract(s):


 Dental  Vision  Mental Health


 Other (Explain) ...........................................................................................................................


3.  Contracts with subscribers and enrollees which are not limited to a single specialized area
of health care but do not provide as benefits at least the six basic health care services listed in
Section 1345(b) of the Act.


D. Name and address or officer or partner of applicant who is to receive compliance and
informational communication from the Department and is responsible for disseminating the same
within applicant's organization. (Note: After licensure, and except with respect to amendments
and material modifications, the Department will correspond only with this person, unless the
Department and applicant agree to other arrangements.)


1. Name:...........................................................................................................................................


2. Title:..............................................................................................................................................
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3. Address:........................................................................................................................................


4. Telephone Number:......................................................................................................................


5. Fax Number:.................................................................................................................................


6. Email Address:.............................................................................................................................


E. Other Agencies:


1. If applicant is seeking or intends to seek federal qualification under the Federal Health
Maintenance Organization Act of 1973, check here .


2. If the applicant has made or intends to make any filing relating to its plan to any other state or
federal agency, check here , and attach Exhibit D-2 identifying each such agency, and the nature,
purpose and (projected) date of each such filing.


Additional Exhibits: An original application for health care service plan license must include the
completed form specified in this subsection and the exhibits required by Subsection (d).


(d) Exhibits to Plan Application.


E. Summary of Information in Application.


1. Summary Description of Plan Organization and Operation. Provide as Exhibit E-1 a summary
description of the organization and operation of applicant's business as a health care service plan,
covering the highlights and essential features of the information provided in response to the other
portions of this application which is essential or desirable to an effective overview of the applicant
health care service plan business.
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2. Summary Description of Start-up. Provide as Exhibit E-2 a concise description of applicant's
start-up program and its assumptions. Indicate applicant's projected date for the beginning of plan
operations, and discuss the factors which require such date.


F. Organization and Affiliated Persons.


1. Type of Organization.


a. Corporation. If applicant is a corporation, and attach as Exhibits F-1-a-i, F-1-a-ii and F-1-a-
iii, respectively, the Articles of Incorporation, Bylaws, and the Corporation Information Form.
(Form HP 1300.51-A)


b. Partnership. If applicant is a partnership, and attach as Exhibits F-1-b-i, and F-1-b-ii,
respectively, the Partnership Agreement, and the Partnership Information Form. (Form HP
1300.51-B)


c. Sole Proprietor. If applicants a sole proprietorship, and attach as Exhibit F-1-c the Sole
Proprietorship Information Form. (Form HP 1300.51-C)


d. Other Organization. If applicant is any other type of organization, and attach as Exhibit F-1-
d, Articles of Association, trust agreement, or any other applicable documents, and any other
organizational documents relating to the conduct of the internal affairs of the applicant, and
attach as Exhibit F-1-d-ii the Information Form for other than Corporations, Partnerships, and
Sole Proprietorships. (Form HP 1300.51-D)


e. Public Agency. If applicant is a public agency, and attach as Exhibit F-1-e-i a description of
the public agency, its legal authority, organization, decision making body. Also attach as Exhibit
F-1-e-ii a description of the division or unit of the public agency which is to be responsible for
operating the plan, its legal authority, organization, and decision making role. Also attach as
Exhibit F-1-e-iii the name and address of the local public agency which is the plan.


f. Individual Information Sheet. Attach as Exhibit F-1-f, an Individual Information Sheet (Form
HP 1300.51.1) for each natural person named in any exhibit in Item F-1.
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2. Contracts with Affiliated Persons, Principal Creditors and Providers of Administrative Services.


a. Persons to Be Identified. Attach as Exhibit F-2-a list identifying each individual or entity who
is a party to a contract with applicant, if such contract is one for the provision of administrative
services to the applicant or any such party is an Affiliated Person or Principal Creditor (Rule
1300.45(c) and (n)) or of the applicant. As to each such person, show the following information
in columnar form:


(i) The names in alphabetical order.


(ii) The exhibit and page number of the contract (including loans and other obligations).


(iii) The type of contract of loan.


(iv) Each relationship which such individual or entity bears to the applicant (officer, director,
partner, trustee, member, Principal Creditor, employee, administrative services provider,
health care services provider, or shareholder).


(v) Whether (yes or no) such individual or entity is intended to become a Principal Creditor
(Rule 1300.45(n)) of applicant.


(vi) Whether (yes or no) such individual or entity is intended to become an “Affiliated Person”
of applicant, or to become an Affiliated Person in any capacity other than that disclosed in
item F-2-a-iv.


b. Copies of Contracts. Attach as Exhibit F-2-b a copy of each contract (other than a contract
for the provision of administrative services or health care services furnished pursuant to Items
K or N below) identified in Item F-2-a. Preceding the first page of each such contract, attach
a summary sheet which


(1) identifies the contract,
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(2) specifies its terms, including its expiration date, and


(3) if a loan or obligation, specifies the unpaid balance of principal and interest and states
whether applicant is in default upon the loan or obligation.


3. Other Controlling Persons. Does any individual or entity not named as a contracting party in
Item F-2 or any exhibit thereto have any power, directly or indirectly, to manage, influence, or
administer the operation, or to control the operations or decisions, of applicant?


If the appropriate response to this item is “yes,” attach as Exhibit F-3 a statement identifying each
such person or entity and explaining fully, and summarizing every contract or other arrangement
or understanding (if any) with each such person. (Each such contract should be submitted pursuant
to Subsection F-2 or Subsection G-2, as appropriate.)


4. Criminal, Civil and Administrative Proceedings. Within the preceding 10 years, has the
applicant, its management company, or any Affiliate of the applicant (Rule 1300.45(c)), or
any controlling person, officer, director or other person occupying a principal management or
supervisory position in such plan, management company or Affiliate, or any person intended to
hold such a relationship or position, been convicted of or pleaded nolo contendere to a crime,
or been held to have committed any act involving dishonesty, fraud or deceit in a judicial or
administrative proceeding to which such person was a party?


If “yes,” attach a separate exhibit as to each such person designated Exhibit F-4, identifying such
person and fully explaining the crime or act committed. Also, attach a copy of the exhibit for an
individual to any Individual Information Sheet required by Item F-1-f for such individual.


5. Employment of Barred Persons. Has the plan engaged or does the plan intend to engage, as an
officer, director, employee, associate, or provider, any person named in any order of the Director
pursuant to Section 1386(c) or Section 1388(d) of the Act? If the appropriate response to this item
is “yes,” attach as Exhibit F-5 a statement identifying each such person and explaining fully.


G. Miscellaneous.


1. Consent to Service of Process. If applicant is not a California corporation, attach as Exhibit G-1
a Consent to Service of Process, in the form required by Rule 1300.51.2.
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2. Disclosure of Financial Information. Attach as Exhibit G-2, authorizations for the disclosure of
financial records of the applicant, and of any association, partnership or corporation controlling,
controlled by or otherwise affiliated with the applicant pursuant to Section 1351.1 of the Act. (See
Items F-3 and F-5.)
 HEALTH CARE DELIVERY SYSTEM


H. Geographical Area Served.


NOTE: The applicant is required to demonstrate that, throughout the geographic regions
designated as the plan's Service Area, a comprehensive range of primary, specialty, institutional
and ancillary services are readily available at reasonable times to all enrollees and, to the extent
feasible, that all services are readily accessible to all enrollees.


For the purpose of evaluating the geographic aspects of availability and accessibility, consideration
will be given to the actual and projected enrollment of the plan based on the residence and place
of work of enrollees within and, if applicable, outside the service area, including the individual
and group enrollment projections furnished in Items CC, DD and EE of this application.


An applicant for plan license must demonstrate compliance with the accessibility requirement
in each of the areas specified in paragraphs (i) through (iv) below, either by demonstrating
compliance with the guideline specified in such paragraphs or, in the alternative, by presenting
other information demonstrating compliance with reasonable accessibility. These guidelines apply
only with respect to initial license applications and provide presumptively reasonable standards in
the absence of actual operating experience. Such guidelines are not intended to express minimum
standards of accessibility either for applicants or for licensees nor to create any inference that a plan
which does not meet these guidelines does not meet the requirement of reasonable accessibility.


(i) Primary Care Providers. All enrollees have a residence or workplace within 30 minutes or 15
miles of a contracting or plan-operated primary care provider in such numbers and distribution
as to accord to all enrollees a ratio of at least one primary care provider (on a full-time equivalent
basis) to each 2,000 enrollees.


(ii) Hospitals. In the case of a full-service plan, all enrollees have a residence or workplace
within 30 minutes or 15 miles of a contracting or plan-operated hospital which has a capacity to
serve the entire dependent enrollee population based on normal utilization, and, if separate from
such hospital, a contracting or plan-operated provider of all emergency health care services.
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(iii) Hospital Staff Privileges. In the case of a full-service plan, there is a complete network
of contracting or plan-employed primary care physicians and specialists each of whom has
admitting staff privileges with at least one contracting or plan-operated hospital equipped to
provide the range of basic health care services the plan has contracted to provide.


(iv) Ancillary Services. Ancillary laboratory, pharmacy and similar services and goods
dispensed by order or prescription on the primary care provider are available from contracting or
plan-operated providers at locations (where enrollees are personally served) within a reasonable
distance from the primary care provider.


1. Description of Service Area. As Exhibit H-1, attach a narrative description of the applicant's
service area and the geographic area in which its enrollees (actual and/or projected) live and
work and list all U.S. Postal ZIP Code numbers included in the service areas. If the applicant
has more than one service area, each service area should be separately described. To the extent
possible, service areas should be delineated by political or natural boundaries. (If applicant uses
sub-service areas or regions within its service areas for the purpose of allocating the provision of
health care services by providers to enrollees, include that information in the description of the
considerations which underlie the geographic distribution of the applicant's contracting and plan-
operated providers.)


2. Map of Service Area. As Exhibit H-2, attach a map or maps upon which the information
specified below is indicated by the specified system of symbols. The map(s) employed should be
of convenient size and of the largest scale sufficient to include the applicant's entire service area
and the surrounding area in which the actual or projected enrollees live or work. The use of good-
quality city street maps or the street and highway maps available for various metropolitan areas,
and regions of the state, such as are commonly available from automobile associations or retail
service stations is preferred. The map or maps should show the following information:


a. Such geographic detail, including highways and major streets, as is generally portrayed on
the kinds of maps referred to above.


b. The boundaries of applicant's service area.
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c. The location of any contracting or plan-operated hospital and, if separate, each contracting
or plan operated emergency health care facility. Hospitals are to be designated by an “H” and
emergency care facilities by an “E.”


d. The location of primary care providers, designated by a “P.” For convenience, the primary
care providers within any mile-square area may be considered as being at one location within
that area.


e. The location of all other contracting or plan-operated health care providers including
the following: Dental, designated by a “D.” Pharmacy, designated by an “Rx.” Laboratory,
designated by an “L.” Eye Care, designated by an “O.” Specialists and ancillary health care
providers, designated by an “S.”


f. The location of all subscriber groups which have submitted letters of intent or interest to join
the applicant's plan designated by a “G.” (See Item CC-3.)


3. Index to Map. As Exhibit H-3, attach an index to the map or maps furnished as Exhibit H-2
which shows, for each symbol placed on the map for a hospital, emergency care facility, primary
care provider or ancillary provider, the following information:


a. For each hospital, its total beds and the number of beds available to enrollees of the plan.


b. For each symbol for primary care providers, the number of full-time equivalent primary care
providers represented by that symbol.


c. For each interested subscriber group, the name of the group and the projected number of
enrollees from that group.


I. Description of Health Care Arrangements.


NOTE: Providers of Health Care Services. The information in this item is for the purpose of
assessing the adequacy of the applicant's health care provider arrangements.
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If the service area of the plan and the distribution of its enrollees is so geographically limited that
all plan health care providers are readily available and accessible to all enrollees, no geographic
division of the provider information required in this part need be made.


However, if applicant's service area is divided into separate provider networks for regions within
the service area, the information required in this Item-1 must be furnished separately for each such
region and provider network.


1. Physicians Services.


a. Individual Physicians. As Exhibit I-1-a list all individuals who provide covered physician
services as employees of the plan or, whether directly or through an association or other entity,
as contracting providers: For each physician, furnish the following information.


(i) Name.


(ii) License Number.


(iii) Type of service as determined by board certification and eligibility. Primary care
physicians should be designated as general practice, pediatrics, obstetrics, gynecology and
internal medicine. Specialists should be designated as allergy, anesthesiology, dermatology,
cardiology and other internal medicine specialists, neonatology, neurology, oncology,
ophthalmology, orthopedics, pathology, psychiatry, radiology, surgeries, otolaryngology,
urology, and other designated as appropriate.


(iv) The plan-owed or contracting hospitals at which the physician has admitting staff
privileges.


(v) The professional address of the physician.


(vi) The physician's relationship to the plan (employed by or contracting with the plan, or
contracting through an IPA or one of the parties identified in Item I-1-a.
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(vii) The percentage of the physician's time allocated to enrollees of the plan.


(viii) The business hours of the physician's office (i.e., Monday through Friday 8-5, closed
Wednesdays).


b. Physician Associations. For all entities other than individuals or independent practice
associations who contract with applicant to provide physician services, and each plan-operated
facility at which physician services are rendered by employees of the plan, as Exhibit I-1-b
furnish the following information for each such contractor or facility:


(i) The name of the contractor or facility.


(ii) The street address of the contractor or facility at which the physician services are rendered
for the particular region or provider network.


(iii) The type of entity (professional corporation, sole proprietor, partnership, etc.).


(iv) The number of physicians rendering services for the plan by reason of such contract or
by employment at such facility, and the number of “full-time equivalent” physicians being
provided to enrollees of the plan.


2. Hospitals. Attach as Exhibit I-2 a list of all hospitals which are operated by or contract with the
plan. Provide the following information for each hospital:


a. Its legal name and any “dba” (fictitious name under which it does business).


b. Its address.


c. Its license number.
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d. Whether it is a member of the American Hospital Association, whether it is currently
accredited by the Joint Commission on the Accreditation of Hospitals, (JCAH) and the
expiration date of its current accreditation.


e. Its bed capacity and rate of occupancy.


f. Its emergency room capabilities.


g. A list and full description of all services available to enrollees. Applicant may use a JCAH
form or the equivalent.


h. Its relationship with applicant (owned by, contracting provider, joint venture with applicant,
etc.).


3. All Other Providers of Health Care Services. Attach as Exhibit I-3 a list of all providers of health
care service contracting with or owned by the applicant which are not included in the physician
and hospital listings. For each such provider, furnish the following information:


a. The legal name of the provider and any “dba.”


b. Its address.


c. Its license number.


d. The health care services it provides to enrollees of the plan (e.g., home health agencies,
ambulance company, laboratory, pharmacy, skilled nursing facility, surgi-center, mental health,
family planning, etc.).


e. Its hours of operation and the provision made for after-hours service.
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f. An appropriate measure of the provider's capacity to provide health care service, the existing
utilization of such services by other than enrollees of the plan and the projected use of the
services by enrollees.


g. The provider's relationship to the plan (owned by, contracting with, etc.).


4. Calculation of Provider-Enrollee Ratios. As Exhibit I-4, furnish a calculation of the adequacy
of the applicant's provider arrangements for each region or provider network within applicant's
service area. This should be based on the full range of the health care services covered by the
applicant's full-service or specialized plan contracts, the extent to which contracting and planned-
owned or employed providers are available to provide such services, the enrollee population served
by such providers and the adequacy of the provider system in each category based on standard
utilization data. Assumptions employed in such calculations should be stated, including the extent
to which paraprofessionals and allied health personnel will be used by applicant or providers and
the protocols and method of supervision of such personnel.


5. Applicant's Standards of Accessibility. Attach as Exhibit I-5 a detailed description of the
applicant's standards with respect to the accessibility and its procedures for monitoring the
accessibility of services. Standards should be expressed in terms of the level of accessibility which
the applicant has as its objective and the minimum level of accessibility below which corrective
action will be taken. Cover each of the following:


a. the availability of appointments for primary care and specialty services,


b. the availability of after hours and emergency services,


c. an assessment of probable patient waiting times for scheduled appointments,


d. the proximity of specialists, hospitals, etc. to sources of primary care, and


e. a description of applicant's system for monitoring and evaluating accessibility. (Discuss
applicant's system for monitoring problems that develop, including telephone inaccessibility,
delayed appointment dates, waiting time for appointments, other barriers to accessibility, and
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any problems or dissatisfaction identified through complaints from contracting providers or
grievances from subscribers or enrollees.)


f. the contractual arrangements utilized by the applicant to assure the monitoring of accessibility
and conformance to standards of accessibility by contracting providers.


6. Referrals. Attach as Exhibit I-6 a detailed description of applicant's system of documentation
of referrals to physicians or other health professionals. Include:


a. the provisions made for written documentation of the referral policies and procedures,


b. the procedures for following up on contracting and noncontracting referrals, including
turnaround times, and


c. applicant's arrangements for paying for services delivered by noncontracting providers.


J. Internal Quality of Care Review System.


Applicant is required to demonstrate that it has a system for the review of the quality of health
care to identify, evaluate and remedy problems relating to access, continuity and quality of care,
utilization and the cost of services. The following exhibits require a description and explanation
of the system, including narrative, organization and process charts and review criteria. See Rule
1300.70.


1. Organization and Operation. As Exhibit J-1, furnish a description of the basic structure,
organization and authority of the applicant's quality of care review system, including:


a. An organization chart showing the key persons, the committees and bodies responsible for
the conduct of the review system, the provisions for support staff and the relationship of such
persons, committees and bodies to the general organization of the plan. See Item J-4 below.


b. A narrative explanation of the review system covering the matters depicted in the organization
chart and the following: the key persons involved, their titles and their qualification; the extent
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and type of support staff; the areas of authority and responsibility of the key persons and
the committees, if divided among persons and committees; the frequency of meetings of the
committees and the portion of their time devoted to the review system by key persons. See Item
J-4 below.


2. Standards and Norms. Attach as Exhibit J-2 a description of the standards and norms of the
system (including any measurement of deviation in their application), and indicate how these
standards and norms will be communicated to providers.


3. Operation of System. Attach as Exhibit J-3 a description of the operation of the review system,
including the frequency and scope of audits, the utilization of the audit results and the procedures
and methods for the enforcement of the standard and norms of the system.


4. Administration of System by Providers. If portions of the review system are administered by
contracting providers, by affiliates of the applicant or by other persons who are not officers or
employees of the applicant, attach Exhibit J-4 identifying those portions of the system together
with the providers, affiliates or persons administering them on behalf of the applicant, and describe
and furnish copies of the contractual provisions which assure the maintenance of the system to the
standards of the applicant and those of the Act and the rules thereunder.


5. Monitoring of Provider Administration. Attach as Exhibit J-5, a description of the contractual
arrangements which will be employed to enable the plan to monitor, and require, compliance with
the quality of care review system, to the extend such system is administered by such contracting
providers.


K. Contracts with Providers.


1. Copies of Contracts. Attach as Exhibit K-1 a copy of each contract made, or to be made, between
applicant and each provider of health care services. If a contract shows the payment to be rendered
a provider, delete such minimum portion of the contract as is necessary to prevent disclosure of
such information, by blanking out or other suitable means.


a. If standard form contracts are used, only a specimen of each type of form contract need be
filed together with any variations to be used in the terms and provisions of such standard forms,
other than in the amount of payments to providers.
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b. The contracts and other information submitted in this exhibit will be available for public
inspection (see Section 1351(d)).


2. Compliance with Requirements. Attach as Exhibit K-2 a statement in tabular form for each
provider contract, and for each standard form contract and its variations, if any, specifying the
provisions of such contract which comply with the following provisions of the act and rules:


Section 1379


Rule 1300.67.1(a) and (c)


Rule 1300.67.2(b), (c) and (f)


Rule 1300.67.4(a)(9) and (10)


Rule 1300.67.8(a), (b), (c) and (d)


Rule 1300.68


Rule 1300.70


Rule 1300.51, Item J-5


3. Compensation of Health Care Providers. Attach as Exhibit K-3 one copy of the following
provisions from each provider contract, or proposed provider contract, from which payment
information was deleted in Exhibit K-1 and clearly mark the extracts from each contract
“confidential”:


a. The title page of the contract or other information sufficient to identify the contract submitted
as Exhibit K-1 to which the extract relates and the providers who are parties.


b. The effective date of the contract and its expiration date.


c. The provisions describing the mechanism by which payments are to be rendered to the
provider, including any risk sharing arrangement, clearly identified by the name of the provider.
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d. The provider's signature on the execution page of the contract, with the name of the provider
typed beneath the signature.


 ADMINISTRATION OF THE PLAN


L. Organization Chart.


Attach as Exhibit L an organization chart which shows the lines of responsibility and authority
in the administration of the applicant's business as a health care service plan. One chart should
be limited to the applicant itself, showing its management and operational structure, including
the names and titles of key positions and its board. If necessary, a second chart should show
the total management structure of the business in all areas, and including the key positions and
departments of the applicant and those in any affiliate and/or contracting provider of health care
and/or administrative services, including but not limited to the particular management functions
required in the administration of a health care delivery system. The charts are to show the names
of the corporations, partnerships and other entities involved in such administration, their boards,
committees, and key management positions involved, giving the names of the boards, committees
and positions and the persons serving therein.


M. Narrative Information.


1. Attach as Exhibit M-1 a narrative explanation of the organization chart, including the
responsibility and authority of each entity, board, committee and position and identifying the
persons who serve on such boards and committees and in such positions.


2. Attach as Exhibit M-2, a statement as to each individual who is a member of a board or
committee or who occupies a position specified in Exhibit L and Exhibit M-1, covering the
following:


a. Name.


b. Each position (e.g., director, officer, committee member, key management personnel and the
managers of key departments) such person holds which is indicated in Exhibits L and M-1,
whether with applicant, an affiliate or a contracting provider of health, administrative or other
services. Also state the person's principal responsibilities and authority in each position, and the
portion of the individual's time devoted to each principal function.
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c. A resume or similar description of such person's training and experience during the preceding
five years (or longer, if desired) which are relevant to the duties and responsibility in applicant's
business as a health care service plan.


N. Contracts for Administrative Services.


1. As Exhibit N-1, attach a copy of each contract which applicant has for administrative or
management services, or consulting contracts, or which applicant intends to have for the Health
Plan.


2. As Exhibit N-2, describe applicant's administrative arrangements to monitor the proper
performance of such contracts and the provisions which are included in them to protect applicant,
its plan business and its enrollees and providers in the event there is a failure of performance or
the contract is terminated.


O. Attach as Exhibit O a statement describing how the Health Plan organization will provide for
separation of medical services from fiscal and administrative management to assure that medical
decisions will not be unduly influenced by fiscal and administrative management. Describe what
controls will be put into place to assure compliance with this requirement. Refer to appropriate
items in Exhibit “J,” Internal Quality of Care Review System.
 SUBSCRIBER CONTRACTS, DISCLOSURES, AND RELATIONS
NOTE: In Items P and Q, the applicant is required to include as exhibits copies of the health
care service contracts it will issue, including standard form contracts and any variations in the
provisions of those forms. In addition, the applicant is required to identify the particular provisions
of these contracts which comply with the provisions of the Act and rules listed at the end of this
note, or which vary from those provisions. The applicant is also required to explain its proposed
variations (if any) from the Act or rules, giving the reasons and justifications for such variances.


The provisions of the Act and rules required to be covered in the information furnished pursuant
to Items P and Q are the following:


All Plan Contracts


Section 1345 (definitions)
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Section 1362 (definitions)


Section 1363 (only if used for evidence of coverage)


Section 1365


Section 1367.6


Section 1367.8


Section 1373


Section 1373.4


Rule 1300.45 (definitions)


Rule 1300.63(a) (only if used as evidence of coverage)


Rule 1300.63.1 (only if used as evidence of coverage)


Rule 1300.63.2 (only if used as evidence of coverage)


Rule 1300.67.4


Rule 1300.68(b)


Group Contracts Only


Section 1367.2


Section 1367.3


Section 1367.5


Section 1367.7


Section 1373.1


Section 1373.2
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Section 1373.5


Section 1373.6


Section 1374


Section 1374.10


P. Group Health Care Service Plan Contracts.


1. Copies of Contracts. Attach as Exhibit P-1 a copy of each group contract which is to be issued
by applicant. With respect to contracts based on a standard form, only a specimen of each standard
form need be submitted, accompanied by Exhibit P-2.


2. Variations in Standard Form. Attach as Exhibit P-2, if applicant uses standard form group
contracts, a schedule or explanation of the variations which will be made in the terms and
provisions of such contracts when issued. If no variations will be made, so state.


3. Compliance with Requirements. Attach as Exhibit P-3 a schedule in tabular form for each
group contract and each standard form group contract, identifying the particular provision of such
contract which complies with each relevant provision of the Act and the rules listed in the preface
note to this part, covering also any variations made in standard form contracts. As to any provision
which varies from the applicable provision of the Act or rules, identify such provision in Exhibit
P-3 and furnish Exhibit P-4.


4. Variance with Requirements. As Exhibit P-4, attach a statement with respect to each variance
which the applicant proposes to make from the Act or rules in its group contracts, indicating the
reasons for the variance and, if applicable, the circumstances under which the variance from the
Act or rules is proposed to be used.


Q. Individual Health Care Service Plan Contracts.


1. Copies of Contracts. Attach as Exhibit Q-1 a copy of each individual contract which is to be
issued by applicant. With respect to contracts based on a standard form, only a specimen of each
standard form need be submitted, accompanied by Exhibit Q-2.
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2. Variations in Standard Form. Attach as Exhibit Q-2, if applicant uses standard from individual
contracts, a schedule or explanation of the variations which will be made in the terms and
provisions of such contracts when issued. If no variations will be made from the standard form,
so state.


3. Compliance with Requirements. Attach as Exhibit Q-3 a schedule in tabular form for such
individual contract and each standard form individual contract, identifying the particular provision
of such contract which complies with each relevant provision of the Act and rules listed in the
preface note to this part, covering also any variations to be made in standard form contracts. As
to any provision which varies from the applicable provision of the Act or rules, identify such
provision in Exhibit Q-3 and furnish Exhibit Q-4.


4. Variance from Requirements. As Exhibit Q-4, attach a statement with respect to each variance
which the applicant proposes to make from the Act or rules in its individual plan contracts,
indicating the reasons for the variance and, if applicable, the circumstances under which the
variance from the Act or rules is proposed to be used.


R. (Reserved for future use.)


S. Disclosure Forms.


1. Attach as Exhibit S-1 a copy of each disclosure form which applicant proposes to use, and
identify by name and by exhibit number the contract or contracts in Exhibit P-1 or Q-1 with which
the disclosure form will be used. If the disclosure forms vary in text, format and arrangement in a
manner which may make it difficult to identify and compare alternatives and their effect upon the
contract, include an explanation which indicates how such difficulties will be avoided.


2. Attach as Exhibit S-2 a statement in tabular form for each disclosure form submitted as Exhibit
S-1 above, identifying the section, paragraph, or page number of the disclosure form which shows
compliance with each of the following sections of the Act or rules (following the parenthetical
instructions set forth in the note immediately preceding Item P above, if there are multiple
disclosure forms):


Section 1345 (definitions)
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Section 1362 (definitions)


Section 1363(a)(1) through (8)


Section 1363(a)(10)


Section 1378(g) (if disclosing group contract)


Rule 1300.67(a)(1)


Rule 1300.63(b)(1) through (14)


T. Evidence of Coverage.


1. Attach as Exhibit T-1 a copy of each evidence of coverage which applicant proposes to use.
Each evidence of coverage should relate to one form of plan contract which must be identified by
name and by exhibit number; however, an evidence of coverage for alternative plans or options
will be permitted if presented in a manner which clearly identifies the alternatives and their effect
upon the contract and if the alternative contracts are clearly identified by name or exhibit number.


2. Attach as Exhibit T-2 a statement in tabular form for each evidence of coverage submitted
as Exhibit T-1 above, the section, paragraph, or page number of the evidence of coverage
which shows compliance with each of the following sections of the Act or rules (following the
parenthetical instructions set forth in the note immediately preceding Item P above, if there are
multiple evidences of coverage):


Section 1345 (definitions)


Section 1362 (definitions)


Rule 1300.63(a)(1)


Rule 1300.63.1(b)(1) and (2)


Rule 1300.62.2(b)(1) and (2)


Rule 1300.63.2(c)(1) through (16)
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Rule 1300.69(i)


U. Combined Evidence of Coverage and Disclosure Forms.


Applicant may combine the evidence of coverage and disclosure form into one document if it
complies with each of the requirements set forth in Rule 1300.63.2.


1. Attach as Exhibit U-1 a copy of each combined evidence of coverage and disclosure form. Each
combined evidence of coverage and disclosure form should relate to one form of plan contract;
however, a combined evidence of coverage and disclosure form offering alternative plans or
options will be permitted if presented in a manner which clearly identifies the alternatives and
their effect upon the contract.


2. Attach as Exhibit U-2 a statement in tabular form for each combined evidence of coverage
and disclosure form submitted as Exhibit U-1 above, the section, paragraph or page number
which shows compliance with each of the following sections of the Act or Rules (following the
parenthetical instructions set forth in the note immediately preceding Item P above, if there are
multiple combined evidences of coverage and disclosure forms):


Section 1345 (definitions)


Section 1362 (definitions)


Rule 1300.63.2(b)(1) and (2)


Rule 1300.63.2(c)(1) through (27)


Rule 1300.69(i)


V. Advertising.


Attach as Exhibit V a copy of any advertising which is subject to Section 1361 of the Act and which
applicant proposes to use. With respect to each proposed advertisement indicate the contract(s) by
name and by exhibit number(s) to which said advertisement relates and identify the segment of
the public to which the advertisement is directed.
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W. Enrollee/Subscriber Grievance Procedures.


1. Attach as Exhibit W-1 a copy of its written grievance procedure adopted or to be adopted by
applicant to comply with all of the provisions of Section 1368 of the Act and Rules 1300.68,
1300.85 and 1300.85.1.


2. Attach as Exhibit W-2, copies of the compliant forms and the written explanation of its grievance
procedure which the plan will make available to enrollees and subscribers.


3. If the written procedure furnished as Exhibit W-1 does not identify the key personnel of applicant
and provider organizations that will be responsible for carrying out its grievance procedures and
the review of its results, attach Exhibit W-3 giving the name and title of each such person and
identifying their responsibility for carrying out the procedure.


X. Public Policy Participation.


1. If applicant is in compliance with the requirements of the Federal Health Maintenance
Organization Act of 1973 and intends to rely on such compliance to satisfy the provisions of
Section 1369 of the Act, attach as Exhibit X-1 documentation necessary to validate compliance
with the Health Maintenance Organization Act.


2. Unless applicant has satisfied the provisions of Section 1369 of the Act in the manner indicated
in Subsection X-1, above, attach as Exhibit X-2 a description of applicant's procedures to permit
subscribers and enrollees to participate in establishing the public policy of the plan, including at
least the following:


a. the composition of applicant's governing board,


b. the composition of the standing committee established which shall participate in establishing
the public policy of the plan as defined in Section 1369 of the Act, the frequency of
said committee's meetings, the frequency of receipt by applicant's governing body of said
committee's reports and recommendations, and the procedures established by the governing
body for dealing with such reports and recommendations;
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c. the means by which subscribers and enrollees participating in established public policy will
be given access to information and information regarding the specific nature and volume of
complaints received by applicant and their disposition;


d. specific identification by name and section or paragraph number of pertinent provisions of
applicant's bylaws and/or other governing documents (as submitted in response to Item F) which
set forth the procedures for public policy participation for subscribers and enrollees; and


e. the manner and frequency with which applicant will furnish to its subscribers and enrollees a
description of its system for their participation in establishing public policy and communicate
material changes affecting public policy to subscribers and enrollees.


 MARKETING OF PLAN CONTRACTS


Y. Marketing of Group Contracts.


Attach as Exhibit Y a statement describing the methods by which applicant proposes to market
group contracts, including the use of employee or contracting solicitors or solicitor firms, their
method or form of compensation and the methods by which applicant will obtain compliance with
Rules 1300.59, 1300.61, 1300.76.2, and 1300.85.1.


Z. Marketing of Individual Contracts.


Attach as Exhibit Z a statement describing the methods by which applicant proposes to market
individual plan contracts, including the use of employee or contracting solicitors or solicitor firms,
their method or form of compensation and the methods by which applicant will obtain compliance
with Rules 1300.59, 1300.61, 1300.76.2, and 1300.85.1.


AA. Supervision of Marketing.


Attach as Exhibit AA a statement setting forth applicant's internal arrangements to supervise
the marketing of its plan contracts, including the name and title of each person who has
primary management responsibility for the employment and qualification of solicitors, advertising,
contracts with solicitors and solicitor firms and for monitoring and supervising compliance with
contractual and regulatory provisions.
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BB. Solicitation Contracts.


1. Attach as Exhibit BB-1 a list of all persons (other than any employee of the plan whose only
compensation is by salary) soliciting or agreeing to solicit the sale of plan contracts on behalf of
the applicant. For each such person, identify by exhibit number that person's contract furnished
pursuant to Item BB-2 and, if such contract does not show the rate of compensation to be paid,
specify the person's rate of compensation.


2. Attach as Exhibit BB-2, a copy of each contract or proposed contract between applicant and
the persons named in Exhibit BB-1 for soliciting the sale of or selling plan contracts on behalf of
applicant. If a standard form contract is used, furnish a specimen of the form, identify the provision
and terms of the form which may be varied and include a copy of each variation.


3. If the rate of compensation for any solicitor or for any plan contract exceeds 5 percent of the
prepaid or periodic charge for the contract(s) on an annual basis, attach as Exhibit BB-3 a statement
explaining and justifying the rate of compensation in each such case.


CC. Group Contract Enrollment Projections.


NOTE: All projections required by Items CC, DD, EE and HH are to cover the period commencing
from its commencement of operations as a licensed health care service plan until the applicant's
financial statement projections under Item HH demonstrate that it has reached the break-even point
(or for one year, whichever is longer) and for an additional period of one year thereafter. For the
initial period, all projections are to be on a monthly basis. For the additional year, all projections
are to be on a quarterly basis.


1. Projections. Attach as Exhibit CC-1 projections of applicant's enrollments under group contracts
for the periods specified in the above note. (Medi-Cal, Medicare, and Medicare supplemental
programs are to be treated as individual contracts under Item DD below.) Exhibit CC-1 is to contain
the following information with respect to each anticipated group contract:


a. The name of the group.


b. The number of potential subscribers in the group.
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c. The locations within and around applicant's service area in which the potential subscribers
and enrollees live and work.


d. The estimated date (or period after licensing) for entry into the group contract.


e. Identification of the plan contract anticipated with the group, by reference to Exhibit P-1. If
more than one type of group contract is expected with a group, each contract must be covered
separately.


f. The projected number of (1) subscribers and (2) enrollees (including subscribers), on a
monthly basis for the initial period specified in the above note and quarterly for the following
year.


g. State whether the contract will be “community rated” or “experience rated.”


h. Evaluation of the competition for each group.


2. Substantiation of Projections. Attach as Exhibit CC-2 for each group contract specified in
Exhibit CC-1 a description of the facts and assumptions used in connection with the information
specified in that exhibit and include documentation of the source and validity of such facts and
assumptions.


3. Letters of Interest. Attach as Exhibit CC-3 letters of interest or intent from each group listed in
Exhibit CC-1, on the letterhead of the group and signed by its representative.


DD. Individual Contract Enrollment Projections.


1. Projections. Attach as Exhibit DD-1 a projection of applicant's sales of individual contracts for
the periods specified in the note in Item CC above. Programs involving Medi-Cal, Medicare and
Medicare supplemental coverages are to be treated as individual contracts. The exhibit is to contain
the following information as to each type of individual contract:
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a. A description (e.g., ethnic, demographic, economic, etc.) of each target population.


b. The estimated number of persons in each target population.


c. The distribution of the target population within and around applicant's service area.


d. The projected number of (1) subscribers and (2) enrollees (including subscribers) expected to
be obtained from each target population, on a monthly basis for the initial period and quarterly
for the following year.


e. State whether the contract will be “community rated” or “experience rated.”


f. Evaluation of the competition within the target area.


2. Substantiation of Projections. Attach as Exhibit DD-2 a statement of the facts and assumptions
employed with respect to the information furnished for each contract and target population listed
in Exhibit DD-1 and furnish documentation, including reliable market surveys, validating the facts
and assumptions.


EE. Summary Enrollment Projections.


Attach as Exhibit EE summary enrollment projections on a monthly basis for the initial
period specified in the note to Item CC and on a quarterly basis for the following year. Such
enrollment projections should reflect the breakdown of enrollment by groups, individuals, Medi-
Cal, Medicare, and others.


FF. Prepaid and Periodic Charges.


1. Determination of Prepaid Charges. Attach as Exhibit FF-1, a description of the method used by
applicant to determine the prepaid or periodic charges fixed for individual and group contracts,
including the method by which administrative and other indirect costs are allocated. Describe the
facts and assumptions upon which such charges are based (e.g., contract mix, family size) and
furnish supporting documentation to substantiate the validity of the facts and assumptions used.
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2. Schedule of Prepaid Charges. Attach as Exhibit FF-2-a complete schedule of the prepaid or
periodic charges assessed subscribers under each group contract identified in response to Item P
and attach as Exhibit FF-2-b a schedule of the prepaid or periodic charges assessed subscribers
under each individual contract identified in response to Item Q.


3. Collection of Prepaid Charges. Attach as Exhibit FF-3 a description of the manner in which
applicant will collect prepaid and periodic charges and copayments from subscribers and enrollees
under its group and individual contracts. If prepaid or periodic charges will be paid by subscribers
to an entity other than the plan, identify the entity and specify the measures used by the plan to
safeguard and account for such funds (see Rules 1300.76.2, 1300.85 and 1300.85.1).
 FINANCIAL VIABILITY


GG. Current Financial Viability, Including Tangible Net Equity.


1. Financial Statements.


a. Attach as Exhibit GG-1-a the most recent audited financial statements of applicant,
accompanied by a report, certificate, or opinion of an independent certified public accountant
or independent public accountant, together with all footnotes to said financial statements.


b. If the financial statements attached as Exhibit GG-1-a are for a period ended more than 60 days
before the date of filing of this application, also attach as Exhibit GG-1-b financial statements
prepared as of date no later than 60 days prior to the filing of this application consisting of at least
a balance sheet, a statement of income and expenses, and any accompanying footnotes; these
more recent financial statements need not be audited, so long as they are prepared in accordance
with generally accepted accounting principles.


2. Tangible Net Equity. Attach as Exhibit GG-2 a calculation of applicant's tangible net equity
in accordance with Rule 1300.76, based on the most recent balance sheet submitted as Exhibit
GG-1-a or b above.


HH. Projected Financial Viability
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1. Attach as Exhibit HH-1, the following projected financial statements of the applicant reflecting
actual and projected changes which have, or which are expected to occur between the date of
its most recent financial statements furnished pursuant to Item GG and the date specified for the
commencement of its operations as a plan in Item E above. The projected financial statements must
be prepared in accordance with generally accepted accounting principles and on a basis consistent
with the financial statements supplied in Item GG.


a. Applicant's projected balance sheet as of the start up date of the plan. (See Item E)


b. Applicant's projected statement of income and expenses covering the period between the date
of the most recent financial statements furnished in Item GG and the date specified in Item E.


c. A calculation of applicant's projected tangible net equity in accordance with Rule 1300.76 as
of the date specified in Item E and in accordance with its projected balance sheet.


2. Attach as Exhibit HH-2, projected financial statements as of the close of each month during
applicant's initial period of operations, as defined in the note to Item CC, and as of the close of
each quarter for the following year, prepared on a consistent basis with the financial statements
furnished for Item HH-1, including the following:


a. Applicant's projected balance sheet as of the close of such month or quarter.


b. Applicant's projected statement of income and expense for such month or quarter.


c. Applicant's projected cash-flow statement for such month or quarter.


d. A calculation of applicant's tangible net equity pursuant to Rule 1300.76 as of such month
or quarter.


e. A calculation of applicant's administrative costs pursuant to Rule 1300.78 for such month
or quarter.
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3. Furnish the following information to substantiate the assumptions and conclusions upon which
the projections required by Items HH-1 and HH-2 are based:


a. Attach as Exhibit HH-3-a the complete results of feasibility studies obtained by applicant as
normally required by conventional lending institutions, including at least the following: legal,
marketing/enrollment, providers and financial.


b. Attach as Exhibit HH-3-b an actuarial report which includes at least the following information
for all enrollees reflected in Exhibit EE as covered by contracts which are community rated:


(i) Utilization rates for each medical expense item reflected in applicant's income statements
furnished pursuant to Item HH-2, expressed in terms of utilization units per member per
month, including the methodology and source of data used to determine such rates.


(ii) The cost per utilization unit for each medical expense item reflected in the income
statement, including the methodology and source of data used to determine such costs.


(iii) The per member per month cost for each medical expense item.


(iv) The methodology and source of data used to estimate copayments, coordination of
benefits, and reinsurance recoveries, including the expression of such items on a per member
per month basis.


(v) Inflation estimates used in the projections and the source utilized to determine such
estimates.


c. For each contract which is designated as experience rated (as summarized in Exhibit EE)
attach as Exhibit HH-3-c an actuarial report for the contract which conforms to the requirements
stated in Item HH-3-b.


d. Attach as Exhibit HH-3-d a summary schedule which reflects the breakdown of the total
revenue and expense included in the projected income statements in Exhibit HH-2-b by
community rated contacts and experience rated contracts.
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e. As Exhibit HH-3-e the assumptions made by the applicant to determine the time lag between
the delivery by covered health care services and applicant's payment for those services. Also
indicate all other assumptions made in preparing the projected cash flow statements in Item
HH-2-c.


f. Attach as Exhibit HH-3-f-i a detailed description of any measures taken or proposed to be
taken by applicant to maintain compliance with the tangible net equity requirement under Rule
1300.76 and the financial viability requirement under Rule 1300.76.1 in view of losses and
expenditures prior to reaching a break-even point in its operations. This information should
include a schedule setting forth the amounts of any additional needed funding and the dates when
such amounts will be infused into applicant. If such arrangements involve arrangements for
additional capital, to subordinate or postpone the payment of accounts, notes or other obligations
of the plan or other agreements, cite the exhibit numbers of such agreements and identify their
applicable provisions, if supplied elsewhere in the application, or if not otherwise furnished,
attach copies of such agreements or proposed agreements, identifying the parties thereto and
their relationship to the plan and its affiliates.


If any funding is to be obtained from an entity other than a national bank or a bank incorporated
under the laws of this state, attach as Exhibit HH-3-f-ii a copy of such entity's most recent annual
audited and quarterly unaudited financial statements.


4. Reimbursements. Attach as Exhibit HH-4 the following information regarding applicant's
projected reimbursements:


a. Monthly and quarterly projections as specified in the note to Item CC for each of the following
(see instruction in Item 4-b):


(i) Payments to reimburse noncontracting providers for covered health care services furnished
to enrollees (see Section 1377(a)).


(ii) Payments to reimburse enrollees for covered health care services furnished by
noncontracting providers (see Section 1377(a)).
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(iii) Total reimbursements for services by noncontracting providers (1) plus (2) (see Section
1377(a)).


(iv) Fee-for-service payments to reimburse contracting providers for covered health care
services.


(v) Total reimbursements (3) plus (4).


(vi) Total expenditures by applicant for covered health care services.


(vii) The ratio of total reimbursements to total health care expenditures (5) divided by (6).


(viii) The ratio of reimbursements for services by noncontracting providers to total
expenditures (3) divided by (6).


b. Describe and substantiate the facts and assumptions upon which the projections are based,
including those for fee-for-service payments to contracting providers and document the source
and validity of such assumptions. (Actuarial studies or comparable information should be
furnished in response to these items.)


c. If the ratio of total reimbursements to total expenditures in Item 4-a (viii) exceeds 10%, specify
the measures by which applicant will comply with Section 1377(a) of the Act and Rules 1300.77
and 1300.77.3. If applicant will maintain reserves as specified in Section 1377(a)(1) of the Act,
specify the size of the reserve and the fiscal impact upon applicant arising from its maintenance.


d. If the ratio of total reimbursements to total expenditures in Item 4-a(vii) exceeds 10%,
specify the measures by which applicant will comply with Section 1377(b) of the Act and Rules
1300.77.1, 1300.77.2 and 1300.77.3.


5. Administrative Costs. If applicant's administrative costs (as defined in Rule 1300.78) as
projected for its initial period of operation (as specified in the Note to Item CC and calculated
pursuant to Item HH-2-e) exceed 25% of the prepaid or periodic charges paid by or on behalf
of subscribers, and if such administrative costs exceed 20% of such charges for the following
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year, attach as Exhibit HH-5 a calculation of the percentage of administrative costs to such
charges for both such periods and furnish information which explains the necessity for the level
of administrative costs projected and the manner in which applicant will reduce such costs to not
more than 15% of such charges within five years after licensure.


6. Provision for Extraordinary Losses. The following requirements require an initial applicant to
submit legible copies of the actual policies of insurance (including any riders or endorsements)
or specimen copies of the policies of insurance which show all of the terms and conditions of
coverage, or with respect to those items expressly allowing for self-insurance, allow applicant to
provide evidence of self-insurance at least as adequate as insurance coverage.


a. Attach as Exhibit HH-6-a evidence of adequate insurance coverage or self-insurance to
respond to claims for damages arising out of furnishing health care services (malpractice
insurance).


b. Attach as Exhibit HH-6-b evidence of adequate insurance coverage or self-insurance to
respond to claims for tort claims, other than with respect to claims for damages arising out of
furnishing health care services.


c. Attach as Exhibit HH-6-c evidence of adequate insurance coverage or self-insurance to protect
applicant against losses of facilities upon which it has the risk of loss due to fire or other causes.
Identify facilities covered by individual policies and indicate the basis upon which applicant
believes that the insurance thereon is adequate.


d. Attach as Exhibit HH-6-d, evidence of fidelity bond coverage for at least the amounts
specified in Rule 1300.76.3, in the form of a primary commercial blanket bond or a blanket
position bond written by an insurer licensed by the California Insurance Commissioner,
providing 30 days' notice to the Director of the Department of Managed Health Care prior
to cancellation, and covering each officer, director, trustee, partner and employee of the plan,
whether or not compensated.


e. Attach as Exhibit HH-6-e evidence of adequate workmen's compensation insurance coverage
against claims which may arise against applicant.


II. Fiscal Arrangements.
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1. Maintenance of Financial Viability. Attach as Exhibit II-1 a statement describing applicant's
arrangements to comply with Section 1375.1(b) of the Act and Rule 1300.75.1(a)(2). If applicant
will maintain insurance under these provisions, furnish a specimen of the policy, the name of the
insurer and the premium cost to the policy.


2. Capitation Payments to Providers. If applicant intends to pay some or all providers on a
capitation basis, attach as Exhibit II-2 a statement indicating the percentage of contracting
providers who will be compensated on that basis, a description of the method used to determine
and adjust the capitation rates, and substantiate by means of calculations or other information that
such capitation rates are adequate to reasonably assure the continuance of the applicant/provider
relationship.


3. Risk of Insolvency. Attach as Exhibit II-3 a description of the manner in which applicant will
provide for each of the following in the event of applicant's insolvency:


a. The continuance of benefits to enrollees for the duration of the contract period for which
payment has been made.


b. The continuance of benefits to enrollees until their discharge, for those enrollees confined in
an in-patient health care facility on the date of insolvency.


c. Payments to noncontracting providers for services rendered.


4. Provider Claims. Attach as Exhibit II-4 a statement describing applicant's system for
processing claims from contracting providers and noncontracting providers for payment, and from
subscribers and enrollees for reimbursement, including, the rules defining applicant's obligation
to reimburse, the standards and procedures for applicant's claims processing system (including
receipt, identification, handling, screening, and payment of claims), the timetable for processing
claims, procedures for monitoring the claims processing system, and procedures for reviewing
the claims processing system in view of complaint from contracting or noncontracting providers
or grievances from subscribers or enrollees. The records maintained regarding fee-for-service
reimbursements must be in accordance with the provisions of Rule 1300.77.4.
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5. Other Business. If the applicant is or will engage in any business other than as a health care
service plan, attach as Exhibit II-5 a statement describing such other business, its relationship
to applicant's business as a plan, and the anticipated financial risks and liabilities of such other
business. If the financial statements and projections in Exhibits GG-1-a, GG-1-bb, HH-1 and HH-2
do not include such other business, explain.


(e) Information Forms Required by Item F-1 of Subsection (d):


(1) Corporation Information Form.
 STATE OF CALIFORNIA DEPARTMENT OF MANAGED HEALTH CARE CORPORATION
INFORMATION FORM EXHIBIT F-1-a-iii
To be used in response to Item F-1-a of Form HP 1300.51.


1. Name of Applicant (as in Item 1-a):


...........................................................................................................................................................


Full Name--First Middle and Last Names


2. State of Incorporation:


...........................................................................................................................................................


3. Date of Incorporation:


...........................................................................................................................................................


Full Date--Month, Day, Year


4. Is applicant a nonprofit corporation?


 Yes  No


5. Is applicant exempted from taxation as a nonprofit corporation?
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 Yes  No


6. Names of principal officers, directors and shareholders: List (a) each person who is a director
or principal officer or who performs similar functions or duties and (b) each person who holds of
record or beneficially over 5% of the voting securities of applicant or over 5% of applicant's equity
securities. If this is an amended exhibit, place an asterisk (*) before the names for whom a change
in title, status or stock ownership is being reported and a double asterisk (**) before the names of
persons which are added to those furnished in the most recent previous filing.


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Status: .................................................................................................................................


Relationship Beginning


Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Percentage
 


Class of Equity or Security: ...........................................................................................................


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Status: .................................................................................................................................


Relationship Beginning


Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Percentage
 


Class of Equity or Security: ...........................................................................................................


...........................................................................................................................................................
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Full Name--First Middle and Last Names


Title or Status: .................................................................................................................................


Relationship Beginning


Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Percentage
 


Class of Equity or Security: ...........................................................................................................


7. If this is an amended exhibit, list below the names reported in the most recent filing of this
exhibit which are deleted by this amendment:


(2) Partnership Information Form.
 STATE OF CALIFORNIA DEPARTMENT OF MANAGED HEALTH CARE PARTNERSHIP
INFORMATION FORM EXHIBIT F-1-ii
To be used in response to Item F-1-b of Form HP 1300.51.


1. Name of Applicant (as in Item 1-a):


...........................................................................................................................................................


Full Name--First Middle and Last Names


2. State of organization:


...........................................................................................................................................................


3. Date of organization:


...........................................................................................................................................................


Full Date--Month, Day, Year
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4. Names of Partners and Principal Management: List all general, limited and special partners and
all persons who perform principal management functions. If this is an amended exhibit, place an
asterisk (*) before the names of persons for whom a change in title, status or partnership interest
is being reported and place a double asterisk (**) before the names of persons which are added to
those furnished in the most recent previous filing.


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Capital
Contribution
Percentage


 
Type of Partner: ..............................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Capital
Contribution
Percentage


 
Type of Partner: ..............................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning
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Date:
 


.....................................................................................................
 


...................................
 


Date--Month Day, Year
 


Capital
Contribution
Percentage


 
Type of Partner: ..............................................................................................................................


5. If this is an amended exhibit, list below the names reported in the most recent filing of this
exhibit which are deleted by this amendment:


(3) Sole Proprietor Information Form.
 CALIFORNIA DEPARTMENT OF MANAGED HEALTH CARE SOLE PROPRIETORSHIP
INFORMATION FORM EXHIBIT F-1-c
To be used in response to Item F-1-c of Form HP 1300.51.


1. Name of Applicant (as in Item 1-a):


...........................................................................................................................................................


Full Name--First Middle and Last Names


2. Residence Address:


...........................................................................................................................................................


Street Address or P O Box Number


...........................................................................................................................................................


City, State ZIP Code


3. Names of persons performing principal management functions: List each person who occupies a
principal management position or who performs principal management functions for the applicant.
If this is an amended exhibit, place an asterisk (*) before the names of persons for whom a change
in title or duties is being reported and place a double asterisk (**) before the names of persons
which are being added to those furnished in the most recent previous filing of this exhibit.
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...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


........................................................................................................................................
 


Date--Month Day, Year
 


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


........................................................................................................................................
 


Date--Month Day, Year
 


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


........................................................................................................................................
 


Date--Month Day, Year
 


4. If this is an amended exhibit, list below the names reported in the most recent filing of this
exhibit which are deleted by this amendment:
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(4) Information Form for Miscellaneous Types of Entities.
 CALIFORNIA DEPARTMENT OF MANAGED HEALTH CARE INFORMATION FORM FOR
MISCELLANEOUS TYPES OF ENTITIES EXHIBIT F-1-d
To be used in response to Item F-1-d of Form HP 1300.51.


1. Name of Applicant (as in Item 1-a):


...........................................................................................................................................................


Full Name--First Middle and Last Names


2. State of organization:


...........................................................................................................................................................


3. Date of organization:


...........................................................................................................................................................


Full Date--Month Day, Year


4. Form of Organization (describe briefly):


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................
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5. Names of Principal Officers and Beneficial Owners: List below the names of (a) each person who
is a principal officer or trustee of the applicant or who performs principal management functions,
and (b) each person who owns of record or beneficially over 5% of any class of equity security of
the applicant. If this is an amended exhibit, place an asterisk (*) before the name of each person
for whom a change in title, status or interest is reported, and a double asterisk (**) before the name
of persons which are added to those reported in the most recent previous filing.


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


..........................................................................................................
 


...................................
 


Date--Month Day, Year
 


Class
Percentage


 
Class of Equity or Security: ...........................................................................................................


...........................................................................................................................................................


Full Name--First Middle and Last Names


Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


..........................................................................................................
 


...................................
 


Date--Month Day, Year
 


Class
Percentage


 
Class of Equity or Security: ...........................................................................................................


...........................................................................................................................................................


Full Name--First Middle and Last Names
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Title or Duties: ................................................................................................................................


Relationship Beginning


Date:
 


..........................................................................................................
 


...................................
 


Date--Month Day, Year
 


Class
Percentage


 
Class of Equity or Security: ...........................................................................................................


6. If this is an amended exhibit, list below the names reported in the most recent filing of this
exhibit which are deleted by this amendment:


...........................................................................................................................................................


...........................................................................................................................................................


...........................................................................................................................................................


Credits
NOTE: Authority cited: Section 1344, Health and Safety Code. Reference: Sections 1351, 1351.1,
1352, 1359, 1363, 1367, 1367.2, 1367.3, 1367.4, 1367.5, 1367.6, 1367.7, 1367.8, 1367.9, 1367.15,
1368, 1369, 1370, 1370.1, 1373, 1373.1, 1373.2, 1373.4, 1373.5, 1373.6, 1373.7, 1373.8, 1374,
1374.7, 1374.10, 1374.11, 1374.12, 1375.1, 1376, 1378, 1386, 1399.62 and 1399.63, Health and
Safety Code.


HISTORY


1. Amendment of Item 23-C filed 12-20-77 as an emergency; effective upon filing (Register 77,
No. 52).


2. Amendment filed 6-2-78; effective thirtieth day thereafter (Register 78, No. 22).


3. Amendment of Item 23 filed 1-12-83; effective thirtieth day thereafter (Register 83, No. 3).


4. Amendment of Item 22-G filed 6-29-84; effective thirtieth day thereafter (Register 84, No. 26).


5. Amendment filed 12-17-85; effective thirtieth day thereafter (Register 85, No. 51).
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6. Change without regulatory effect amending subsection (c) filed 4-4-2000 pursuant to section
100, title 1, California Code of Regulations (Register 2000, No. 14).


7. Change without regulatory effect amending subsections (c), (d)F.5., (d)HH.6.d., (e)(1), (e)(2),
(e)(3) and (e)(4) filed 7-18-2000 pursuant to section 100, title 1, California Code of Regulations
(Register 2000, No. 29).


8. Change without regulatory effect amending subsection (d)HH.6.d., (e)(1)-(4)(forms), filed
11-21-2002 pursuant to section 100, title 1, California Code of Regulations (Register 2002, No.
47).


9. Amendment of subsection (c) filed 10-26-2004; operative 11-25-2004 (Register 2004, No. 44).


This database is current through 4/7/23 Register 2023, No. 14.


Cal. Admin. Code tit. 28, § 1300.51, 28 CA ADC § 1300.51


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Barclays California Code of Regulations
Title 28. Managed Health Care


Division 1. The Department of Managed Health Care
Chapter 2. Health Care Service Plans (Refs & Annos)


Article 7. Standards


28 CCR § 1300.67.2


§ 1300.67.2. Accessibility of Services.


Currentness


Within each service area of a plan, basic health care services and specialized health care services
shall be readily available and accessible to each of the plan's enrollees;


(a) The location of facilities providing the primary health care services of the plan shall be within
reasonable proximity of the business or personal residences of enrollees, and so located as to
not result in unreasonable barriers to accessibility.


(b) Hours of operation and provision for after-hour services shall be reasonable;


(c) Emergency health care services shall be available and accessible within the service area
twenty-four hours a day, seven days a week;


(d) The ratio of enrollees to staff, including health professionals, administrative and other
supporting staff, directly or through referrals, shall be such as to reasonably assure that all
services offered by the plan will be accessible to enrollees on an appropriate basis without
delays detrimental to the health of the enrollees. There shall be at least one full-time equivalent
physician to each one thousand two hundred (1,200) enrollees and there shall be approximately
one full-time equivalent primary care physician for each two thousand (2,000) enrollees, or
an alternative mechanism shall be provided by the plan to demonstrate an adequate ratio of
physicians to enrollees;
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(e) A plan shall provide accessibility to medically required specialists who are certified or
eligible for certification by the appropriate specialty board, through staffing, contracting, or
referral;


(f) Each health care service plan shall have a documented system for monitoring and evaluating
accessibility of care, including a system for addressing problems that develop, which shall
include, but is not limited to, waiting time and appointments;


(g) A section of the health education program shall be designated to inform enrollees regarding
accessibility of service in accordance with the needs of such enrollees for such information
regarding that plan or area.


Subject to subsections (a) and (b) of this section, a plan may rely on the standards of accessibility
set forth in Item H of Section 1300.51 and in Section 1300.67.2.


This database is current through 4/7/23 Register 2023, No. 14.


Cal. Admin. Code tit. 28, § 1300.67.2, 28 CA ADC § 1300.67.2


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Barclays California Code of Regulations
Title 28. Managed Health Care


Division 1. The Department of Managed Health Care
Chapter 2. Health Care Service Plans (Refs & Annos)


Article 8. Self-Policing Procedures


28 CCR § 1300.71


§ 1300.71. Claims Settlement Practices.


Currentness


(a) Definitions.


(1) “Automatically” means the payment of the interest due to the provider within five (5)
working days of the payment of the claim without the need for any reminder or request by the
provider.


(A) If the interest payment is not sent in the same envelope as the claim payment, the plan or
the plan's capitated provider shall identify the specific claim or claims for which the interest
payment is made, include a statement setting forth the method for calculating the interest on
each claim and document the specific interest payment made for each claim.


(B) In the event that the interest due on an individual late claim payment is less than $2.00 at
the time that the claim is paid, a plan or plan's capitated provider that pays claims (hereinafter
referred to as “the plan's capitated provider”) may pay the interest on that claim along with
interest on other such claims within ten (10) calendar days of the close of the calendar month
in which the claim was paid, provided the plan or the plan's capitated provider includes with
the interest payment a statement identifying the specific claims for which the interest is paid,
setting forth the method for calculating interest on each claim and documenting the specific
interest payment made for each claim.


(2) “Complete claim” means a claim or portion thereof, if separable, including attachments and
supplemental information or documentation, which provides: “reasonably relevant information”
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as defined by section (a)(10), “information necessary to determine payer liability” as defined
in section (a)(11) and:


(A) For emergency services and care provider claims as defined by section 1371.35(j):


(i) the information specified in section 1371.35(c) of the Health and Safety Code; and


(ii) any state-designated data requirements included in statutes or regulations.


(B) For institutional providers:


(i) the completed UB 92 data set or its successor format adopted by the National Uniform
Billing Committee (NUBC), submitted on the designated paper or electronic format as
adopted by the NUBC;


(ii) entries stated as mandatory by NUBC and required by federal statute and regulations;
and


(iii) any state-designated data requirements included in statutes or regulations.


(C) For dentists and other professionals providing dental services:


(i) the form and data set approved by the American Dental Association;


(ii) Current Dental Terminology (CDT) codes and modifiers; and


(iii) any state-designated data requirements included in statutes or regulations.


(D) For physicians and other professional providers:
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(i) the Centers for Medicare and Medicaid Services (CMS) Form 1500 or its successor
adopted by the National Uniform Claim Committee (NUCC) submitted on the designated
paper or electronic format;


(ii) Current Procedural Terminology (CPT) codes and modifiers and International
Classification of Diseases (ICD-9CM or its successors) codes;


(iii) entries stated as mandatory by NUCC and required by federal statute and regulations;
and


(iv) any state-designated data requirements included in statutes or regulations.


(E) For pharmacists:


(i) a universal claim form and data set approved by the National Council on Prescription
Drug Programs; and


(ii) any state-designated data requirements included in statutes or regulations.


(F) For providers not otherwise specified in these regulations:


(i) A properly completed paper or electronic billing instrument submitted in accordance
with the plan's or the plan's capitated provider's reasonable specifications; and


(ii) any state-designated data requirements included in statutes or regulations.


(3) Except as required by section 1300.71.31, “Reimbursement of a Claim” means:


(A) For contracted providers with a written contract, including in-network point-of-service
(POS) and preferred provider organizations (PPO): the agreed upon contract rate;
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(B) For contracted providers without a written contract and non-contracted providers, except
those providing services described in paragraph (C) below: the payment of the reasonable
and customary value for the health care services rendered based upon statistically credible
information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided;
(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in
the general geographic area in which the services were rendered; (v) other aspects of
the economics of the medical provider's practice that are relevant; and (vi) any unusual
circumstances in the case; and


(C) For non-emergency services provided by non-contracted providers to PPO and POS
enrollees: the amount set forth in the enrollee's Evidence of Coverage.


(4) “Date of contest,” “date of denial” or “date of notice” means the date of postmark
or electronic mark accurately setting forth the date when the contest, denial or notice was
electronically transmitted or deposited in the U.S. Mail or another mail or delivery service,
correctly addressed to the claimant's office or other address of record with proper postage
prepaid. This definition shall not affect the presumption of receipt of mail set forth in Evidence
Code Section 641.


(5) “Date of payment” means the date of postmark or electronic mark accurately setting forth the
date when the payment was electronically transmitted or deposited in the U.S. Mail or another
mail or delivery service, correctly addressed to the claimant's office or other address of record.
To the extent that a postmark or electronic mark is unavailable to confirm the date of payment,
the Department may consider, when auditing claims payment compliance, the date the check
is printed and the date the check is presented for payment. This definition shall not affect the
presumption of receipt of mail set forth in Evidence Code Section 641.


(6) “Date of receipt” means the working day when a claim, by physical or electronic means, is
first delivered to either the plan's specified claims payment office, post office box, or designated
claims processor or to the plan's capitated provider for that claim. This definition shall not affect
the presumption of receipt of mail set forth in Evidence Code section 641. In the situation where
a claim is sent to the incorrect party, the “date of receipt” shall be the working day when the
claim, by physical or electronic means, is first delivered to the correct party responsible for
adjudicating the claim.
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(7) “Date of Service,” for the purposes of evaluating claims submission and payment
requirements under these regulations, means:


(A) For outpatient services and all emergency services and care: the date upon which the
provider delivered separately billable health care services to the enrollee.


(B) For inpatient services: the date upon which the enrollee was discharged from the inpatient
facility. However, a plan and a plan's capitated provider, at a minimum, shall accept separately
billable claims for inpatient services on at least a bi-weekly basis.


(8) A “demonstrable and unjust payment pattern” or “unfair payment pattern” means any
practice, policy or procedure that results in repeated delays in the adjudication and correct
reimbursement of provider claims.


The following practices, policies and proceduresmay constitute a basis for a finding that the plan
or the plan's capitated provider has engaged in a “demonstrable and unjust payment pattern” as
set forth in section (s)(4):


(A) The imposition of a Claims Filing Deadline inconsistent with section (b)(1) in three (3)
or more claims over the course of any three-month period;


(B) The failure to forward at least 95% of misdirected claims consistent with sections (b)(2)
(A) and (B) over the course of any three-month period;


(C) The failure to accept a late claim consistent with section (b)(4) at least 95% of the time
for the affected claims over the course of any three-month period;


(D) The failure to request reimbursement of an overpayment of a claim consistent with the
provisions of sections (b)(5) and (d)(3), (4), (5) and (6) at least 95% of the time for the affected
claims over the course of any three-month period;


(E) The failure to acknowledge the receipt of at least 95% of claims consistent with section
(c) over the course of any three-month period;
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(F) The failure to provide a provider with an accurate and clear written explanation of the
specific reasons for denying, adjusting or contesting a claim consistent with section (d)(1) at
least 95% of the time for the affected claims over the course of any three-month period;


(G) The inclusion of contract provisions in a provider contract that requires the provider to
submit medical records that are not reasonably relevant, as defined by section (a)(10), for the
adjudication of a claim on three (3) or more occasions over the course of any three month
period;


(H) The failure to establish, upon the Department's written request, that requests for medical
records more frequently than in three percent (3%) of the claims submitted to a plan or a plan's
capitated provider by all providers over any 12-month period was reasonably necessary to
determine payor liability for those claims consistent with the section (a)(2). The calculation
of the 3% threshold and the limitation on requests for medical records shall not apply to
claims involving emergency or unauthorized services or where the plan establishes reasonable
grounds for suspecting possible fraud, misrepresentation or unfair billing practices;


(I) The failure to establish, upon the Department's written request, that requests for medical
records more frequently than in twenty percent (20%) of the emergency services and care
professional provider claims submitted to the plan's or the plan's capitated providers for
emergency room service and care over any 12-month period was reasonably necessary to
determine payor liability for those claims consistent with section (a)(2). The calculation
of the 20% threshold and the limitation on requests for medical records shall not apply
to claims where the plan demonstrates reasonable grounds for suspecting possible fraud,
misrepresentation or unfair billing practices;


(J) The failure to include the mandated contractual provisions enumerated in section (e) in
three (3) or more of its contracts with either claims processing organizations and/or with
plan's capitated providers over the course of any three-month period;


(K) The failure to reimburse at least 95% of complete claims with the correct payment
including the automatic payment of all interest and penalties due and owing over the course
of any three-month period;
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(L) The failure to contest or deny a claim, or portion thereof, within the timeframes of section
(h) and sections 1371 or 1371.35 of the Act at least 95% of the time for the affected claims
over the course of any three-month period;


(M) The failure to provide the Information for Contracting Providers and the Fee Schedule
and Other Required Information disclosures required by sections (l) and (o) to three (3) or
more contracted providers over the course of any three-month period;


(N) The failure to provide three (3) or more contracted providers the required notice for
Modifications to the Information for Contracting Providers and to the Fee Schedule and Other
Required Information consistent with section (m) over the course of any three month period;


(O) Requiring or allowing any provider to waive any protections or to assume any obligation
of the plan inconsistent with section (p) on three (3) or more occasions over the course of
any three month period;


(P) The failure to provide the required Notice to Provider of Dispute Resolution
Mechanism(s) consistent with section 1300.71.38(b) at least 95% of the time for the affected
claims over the course of any three-month period;


(Q) The imposition of a provider dispute filing deadline inconsistent with section
1300.71.38(d) in three (3) or more affected claims over the course of any three-month period;


(R) The failure to acknowledge the receipt of at least 95% of the provider disputes it receives
consistent with section 1300.71.38(e) over the course of any three-month period;


(S) The failure to comply with the Time Period for Resolution and Written Determination
enumerated in section 1300.71.38(f) at least 95% of the time over the course of any three-
month period; and


(T) An attempt to rescind or modify an authorization for health care services after the provider
renders the service in good faith and pursuant to the authorization, inconsistent with section
1371.8, on three (3) or more occasions over the course of any three-month period.
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(U) A pattern of failure to pay noncontracting individual health professionals the
reimbursement described in section 1300.71.31 and required pursuant to section 1371.31 of
the Knox-Keene Act for health care services subject to section 1371.9 of the Knox-Keene Act.


(V) A pattern of failure to determine the average contracted rate for health care services
subject to section 1371.9 of the Knox-Keene Act in a manner consistent with section
1300.71.31.


(9) “Health Maintenance Organization” or “HMO” means a full service health care service plan
that maintains a line of business that meets the criteria of Section 1373.10(b)(1)-(3).


(10) “Reasonably relevant information” means the minimum amount of itemized, accurate and
material information generated by or in the possession of the provider related to the billed
services that enables a claims adjudicator with appropriate training, experience, and competence
in timely and accurate claims processing to determine the nature, cost, if applicable, and extent of
the plan's or the plan's capitated provider's liability, if any, and to comply with any governmental
information requirements.


(11) “Information necessary to determine payer liability” means the minimum amount of
material information in the possession of third parties related to a provider's billed services that is
required by a claims adjudicator or other individuals with appropriate training, experience, and
competence in timely and accurate claims processing to determine the nature, cost, if applicable,
and extent of the plan's or the plan's capitated provider's liability, if any, and to comply with any
governmental information requirements.


(12) “Plan” for the purposes of this section means a licensed health care service plan and its
contracted claims processing organization.


(13) “Working days” means Monday through Friday, excluding recognized federal holidays.


(b) Claim Filing Deadline.
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(1) Neither the plan nor the plan's capitated provider that pays claims shall impose a deadline
for the receipt of a claim that is less than 90 days for contracted providers and 180 days for non-
contracted providers after the date of service, except as required by any state or federal law or
regulation. If a plan or a plan's capitated provider is not the primary payer under coordination
of benefits, the plan or the plan's capitated provider shall not impose a deadline for submitting
supplemental or coordination of benefits claims to any secondary payer that is less than 90 days
from the date of payment or date of contest, denial or notice from the primary payer.


(2) If a claim is sent to a plan that has contracted with a capitated provider that is responsible
for adjudicating the claim, then the plan shall do the following:


(A) For a provider claim involving emergency service and care, the plan shall forward the
claim to the appropriate capitated provider within ten (10) working days of receipt of the
claim that was incorrectly sent to the plan.


(B) For a provider claim that does not involve emergency service or care: (i) if the provider
that filed the claim is contracted with the plan's capitated provider, the plan within ten (10)
working days of the receipt of the claim shall either: (1) send the claimant a notice of denial,
with instructions to bill the capitated provider or (2) forward the claim to the appropriate
capitated provider; (ii) in all other cases, the plan within ten (10) working days of the receipt
of the claim incorrectly sent to the plan shall forward the claim to the appropriate capitated
provider.


(3) If a claim is sent to the plan's capitated provider and the plan is responsible for adjudicating
the claim, the plan's capitated provider shall forward the claim to the plan within ten (10)
working days of the receipt of the claim incorrectly sent to the plan's capitated provider.


(4) A plan or a plan's capitated provider that denies a claim because it was filed beyond the
claim filing deadline, shall, upon provider's submission of a provider dispute pursuant to section
1300.71.38 and the demonstration of good cause for the delay, accept, and adjudicate the claim
according to Health and Safety Code section 1371 or 1371.35, which ever is applicable, and
these regulations.


(5) A plan or a plan's capitated provider shall not request reimbursement for the overpayment of
a claim, including requests made pursuant to Health and Safety Code Section 1371.1, unless the
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plan or the plan's capitated provider sends a written request for reimbursement to the provider
within 365 days of the Date of Payment on the over paid claim. The written notice shall
include the information specified in section (d)(3). The 365-day time limit shall not apply if
the overpayment was caused in whole or in part by fraud or misrepresentation on the part of
the provider.


(c) Acknowledgement of Claims. The plan and the plan's capitated provider shall identify and
acknowledge the receipt of each claim, whether or not complete, and disclose the recorded date
of receipt as defined by section 1300.71(a)(6) in the same manner as the claim was submitted
or provide an electronic means, by phone, website, or another mutually agreeable accessible
method of notification, by which the provider may readily confirm the plan's or the plan's capitated
provider's receipt of the claim and the recorded date of receipt as defined by 1300.71(a)(6) as
follows:


(1) In the case of an electronic claim, identification and acknowledgement shall be provided
within two (2) working days of the date of receipt of the claim by the office designated to receive
the claim, or


(2) In the case of a paper claim, identification and acknowledgement shall be provided within
fifteen (15) working days of the date of receipt of the claim by the office designated to receive
the claim.


(A) If a claimant submits a claim to a plan or a plan's capitated provider using
a claims clearinghouse, the plan's or the plan's capitated provider's identification and
acknowledgement to the clearinghouse within the timeframes set forth in subparagraphs (1)
or (2), above, whichever is applicable, shall constitute compliance with this section.


(d) Denying, Adjusting or Contesting a Claim and Reimbursement for the Overpayment of Claims.


(1) A plan or a plan's capitated provider shall not improperly deny, adjust, or contest a claim. For
each claim that is either denied, adjusted or contested, the plan or the plan's capitated provider
shall provide an accurate and clear written explanation of the specific reasons for the action
taken within the timeframes specified in sections (g) and (h).
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(2) In the event that the plan or the plan's capitated provider requests reasonably relevant
information from a provider in addition to information that the provider submits with a claim,
the plan or plan's capitated provider shall provide a clear, accurate and written explanation of
the necessity for the request. If the plan or the plan's capitated provider subsequently denies
the claim based on the provider's failure to provide the requested medical records or other
information, any dispute arising from the denial of such claim shall be handled as a provider
dispute pursuant to Section 1300.71.38 of title 28.


(3) If a plan or a plan's capitated provider determines that it has overpaid a claim, it shall notify
the provider in writing through a separate notice clearly identifying the claim, the name of the
patient, the date of service and including a clear explanation of the basis upon which the plan or
the plan's capitated provider believes the amount paid on the claim was in excess of the amount
due, including interest and penalties on the claim.


(4) If the provider contests the plan's or the plan's capitated provider's notice of reimbursement
of the overpayment of a claim, the provider, within 30 working days of the receipt of the notice
of overpayment of a claim, shall send written notice to the plan or the plan's capitated provider
stating the basis upon which the provider believes that the claim was not over paid. The plan or
the plan's capitated provider shall receive and process the contested notice of overpayment of a
claim as a provider dispute pursuant to Section 1300.71.38 of title 28.


(5) If the provider does not contest the plan's or the plan's capitated provider's notice of
reimbursement of the overpayment of a claim, the provider shall reimburse the plan or the
plan's capitated provider within 30 working days of the receipt by the provider of the notice of
overpayment of a claim.


(6) A plan or a plan's capitated provider may only offset an uncontested notice of reimbursement
of the overpayment of a claim against a provider's current claim submission when: (i) the
provider fails to reimburse the plan or the plan's capitated provider within the timeframe of
section (5) above and (ii) the provider has entered into a written contract specifically authorizing
the plan or the plan's capitated provider to offset an uncontested notice of overpayment of a claim
from the contracted provider's current claim submissions. In the event that an overpayment of a
claim or claims is offset against a provider's current claim or claims pursuant to this section, the
plan or the plan's capitated provider shall provide the provider a detailed written explanation
identifying the specific overpayment or payments that have been offset against the specific
current claim or claims.
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(e) Contracts for Claims Payment. A plan may contract with a claims processing organization for
ministerial claims processing services or contract with capitated providers that pay claims, (“plan's
capitated provider”) subject to the following conditions:


(1) The plan's contract with a claims processing organization or a capitated provider shall
obligate the claims processing organization or the capitated provider to accept and adjudicate
claims for health care services provided to plan enrollees in accordance with the provisions
of sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4, and
1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and
1300.77.4 of title 28.


(2) The plan's contract with the capitated provider shall require that the capitated provider
establish and maintain a fair, fast and cost-effective dispute resolution mechanism to process and
resolve provider disputes in accordance with the provisions of sections 1371, 1371.1, 1371.2,
1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4, and 1371.8 of the Health and Safety
Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28, unless the plan
assumes this function.


(3) The plan's contract with a claims processing organization or a capitated provider shall
require:


(i) the claims processing organization and the capitated provider to submit a Quarterly Claims
Payment Performance Report (“Quarterly Claims Report”) to the plan within thirty (30) days
of the close of each calendar quarter. The Quarterly Claims Report shall, at a minimum,
disclose the claims processing organization's or the capitated provider's compliance status
with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8
of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4
of title 28;


(ii) the capitated provider to include in its Quarterly Claims Report a tabulated record of each
provider dispute it received, categorized by date of receipt, and including the identification of
the provider, type of dispute, disposition, and working days to resolution, as to each provider
dispute received. Each individual dispute contained in a provider's bundled notice of provider
dispute shall be reported separately to the plan; and
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(iii) that each Quarterly Claims Report be signed by and include the written verification of
a principal officer, as defined by section 1300.45(o), of the claims processing organization
or the capitated provider, stating that the report is true and correct to the best knowledge and
belief of the principal officer.


(4) The plan's contract with a capitated provider shall require the capitated provider to make
available to the plan and the Department all records, notes and documents regarding its provider
dispute resolution mechanism(s) and the resolution of its provider disputes.


(5) The plan's contract with a capitated provider shall provide that any provider that submits
a claim dispute to the plan's capitated provider's dispute resolution mechanism(s) involving an
issue of medical necessity or utilization review shall have an unconditional right of appeal for
that claim dispute to the plan's dispute resolution process for a de novo review and resolution
for a period of 60 working days from the capitated provider's Date of Determination, pursuant
to the provisions of section 1300.71.38(a)(4) of title 28.


(6) The plan's contract with a claims processing organization or the capitated provider shall
include provisions authorizing the plan to assume responsibility for the processing and timely
reimbursement of provider claims in the event that the claims processing organization or the
capitated provider fails to timely and accurately reimburse its claims (including the payment
of interest and penalties). The plan's obligation to assume responsibility for the processing and
timely reimbursement of a capitated provider's provider claims may be altered to the extent that
the capitated provider has established an approved corrective action plan consistent with section
1375.4(b)(4) of the Health and Safety Code.


(7) The plan's contract with the capitated provider shall include provisions authorizing a plan
to assume responsibility for the administration of the capitated provider's dispute resolution
mechanism(s) and for the timely resolution of provider disputes in the event that the capitated
provider fails to timely resolve its provider disputes including the issuance of a written decision.


(8) The plan's contract with a claims processing organization or a capitated provider shall
not relieve the plan of its obligations to comply with sections 1371, 1371.1, 1371.2, 1371.22,
1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and sections
1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.
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(f) Disclosures.


(1) A plan or a plan's capitated provider, with the agreement of the contracted provider, may
utilize alternate transmission methods to deliver any disclosure required by this regulation so
long as the contracted provider can readily determine and verify that the required disclosures
have been transmitted or are accessible and the transmission method complies with all applicable
state and federal laws and regulations.


(2) To the extent that the Health Insurance Portability and Accountability Act of 1996, as
amended, limits the plan's or the plan's capitated provider's ability to electronically transmit
any required disclosures under this regulation, the plan or the plan's capitated provider shall
supplement its electronic transmission with a paper communication that satisfies the disclosure
requirements.


(g) Time for Reimbursement. A plan and a plan's capitated provider shall reimburse each complete
claim, or portion thereof, whether in state or out of state, as soon as practical, but no later than thirty
(30) working days after the date of receipt of the complete claim by the plan or the plan's capitated
provider, or if the plan is a health maintenance organization, 45 working days after the date of
receipt of the complete claim by the plan or the plan's capitated provider, unless the complete claim
or portion thereof is contested or denied, as provided in subdivision (h).


(1) To the extent that a full service health care service plan that meets the definition of an HMO
as set forth in paragraph 1300.71(a)(9) also maintains a PPO or POS line of business, the plan
shall reimburse all claims relating to or arising out of non-HMO lines of business within thirty
(30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance
organization to deliver, furnish or otherwise arrange for or provide health care services for that
plan's enrollees, the specialized plan shall reimburse complete claims received for those services
within thirty (30) working days.


(3) If a non-contracted provider disputes the appropriateness of a plan's or a plan's capitated
provider's computation of the reasonable and customary value, determined in accordance with
section (a)(3)(B), for the health care services rendered by the non-contracted provider, the plan
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or the plan's capitated provider shall receive and process the non-contracted provider's dispute
as a provider dispute in accordance with section 1300.71.38.


(4) Every plan contract with a provider shall include a provision stating that except for applicable
co-payments and deductibles, a provider shall not invoice or balance bill a plan's enrollee for
the difference between the provider's billed charges and the reimbursement paid by the plan or
the plan's capitated provider for any covered benefit.


(h) Time for Contesting or Denying Claims. A plan and a plan's capitated provider may contest or
deny a claim, or portion thereof, by notifying the provider, in writing, that the claim is contested
or denied, within thirty (30) working days after the date of receipt of the claim by the plan and
the plan's capitated provider, or if the plan is a health maintenance organization, 45 working days
after the date of receipt of the claim by the plan or the plan's capitated provider.


(1) To the extent that a full service health care service plan that meets the definition of an HMO
as set forth in paragraph 1300.71(a)(9) also maintains a PPO or POS line of business, the plan
shall contest or deny claims relating to or arising out of non-HMO lines of business within thirty
(30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance
organization to deliver, furnish or otherwise arrange for or provide health care services for that
plan's enrollees, the specialized plan shall contest or deny claims received for those services
within thirty (30) working days.


(3) A request for information necessary to determine payer liability from a third party shall
not extend the Time for Reimbursement or the Time for Contesting or Denying Claims as
set forth in sections (g) and (h) of this regulation. Incomplete claims and claims for which
“information necessary to determine payer liability” that has been requested, which are held or
pended awaiting receipt of additional information shall be either contested or denied in writing
within the timeframes set forth in this section. The denial or contest shall identify the individual
or entity that was requested to submit information, the specific documents requested and the
reason(s) why the information is necessary to determine payer liability


(i) Interest on the Late Payment of Claims.
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(1) Late payment on a complete claim for emergency services and care, which is neither
contested nor denied, shall automatically include the greater of $15 for each 12-month period
or portion thereof on a non-prorated basis, or interest at the rate of 15 percent per annum for
the period of time that the payment is late.


(2) Late payments on all other complete claims shall automatically include interest at the rate
of 15 percent per annum for the period of time that the payment is late.


(j) Penalty for Failure to Automatically Include the Interest Due on a Late Claim Payment as set
forth in section (i). A plan or a plan's capitated provider that fails to automatically include the
interest due on a late claim payment shall pay the provider $10 for that late claim in addition to
any amounts due pursuant to section (i).


(k) Late Notice or Frivolous Requests. If a plan or a plan's capitated provider fails to provide the
claimant with written notice that a claim has been contested or denied within the allowable time
period prescribed in section (h), or requests information from the provider that is not reasonably
relevant or requests information from a third party that is in excess of the information necessary
to determine payor liability as defined in section (a)(11), but ultimately pays the claim in whole
or in part, the computation of interest or imposition of penalty pursuant to sections (i) and (j) shall
begin with the first calendar day after the expiration of the Time for Reimbursement as defined
in section (g).


(l) Information for Contracting Providers. On or before January 1, 2004, (unless the plan and/
or the plan's capitated provider confirms in writing that current information is in the contracted
provider's possession), initially upon contracting and in addition, upon the contracted provider's
written request, the plan and the plan's capitated provider shall disclose to its contracting providers
the following information in a paper or electronic format, which may include a website containing
this information, or another mutually agreeable accessible format:


(1) Directions (including the mailing address, email address and facsimile number) for the
electronic transmission (if available), physical delivery and mailing of claims, all claim
submission requirements including a list of commonly required attachments, supplemental
information and documentation consistent with section (a)(10), instructions for confirming the
plan's or the plan's capitated provider's receipt of claims consistent with section (c), and a phone
number for claims inquiries and filing information;
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(2) The identity of the office responsible for receiving and resolving provider disputes;


(3) Directions (including the mailing address, email address and facsimile number) for the
electronic transmission (if available), physical delivery, and mailing of provider disputes and
all claim dispute requirements, the timeframe for the plan's and the plan's capitated provider's
acknowledgement of the receipt of a provider dispute and a phone number for provider dispute
inquiries and filing information; and


(4) Directions for filing substantially similar multiple claims disputes and other billing or
contractual disputes in batches as a single provider dispute that includes a numbering scheme
identifying each dispute contained in the bundled notice.


(m) Modifications to the Information for Contracting Providers and to the Fee Schedules and Other
Required Information. A plan and a plan's capitated provider shall provide a minimum of 45 days
prior written notice before instituting any changes, amendments or modifications in the disclosures
made pursuant to paragraphs (l) and (o).


(n) Notice to the Department. Within 7 calendar days of a Department request, the plan and the
plan's capitated providers shall provide a pro forma copy of the plan's and the plan's capitated
provider's “Information to Contracting Providers” and “Modification to the Information for
Contracting Providers.”


(o) Fee Schedules and Other Required Information. On or before January 1, 2004, (unless the
plan and/or the plan's capitated provider confirms in writing that current information is in the
contracted provider's possession), initially upon contracting, annually thereafter on or before the
contract anniversary date, and in addition upon the contracted provider's written request, the plan
and the plan's capitated provider shall disclose to contracting providers the following information
in an electronic format:


(1) The complete fee schedule for the contracting provider consistent with the disclosures
specified in section 1300.75.4.1(b); and


(2) The detailed payment policies and rules and non-standard coding methodologies used to
adjudicate claims, which shall, unless otherwise prohibited by state law:
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(A) when available, be consistent with Current Procedural Terminology (CPT), and standards
accepted by nationally recognized medical societies and organizations, federal regulatory
bodies and major credentialing organizations;


(B) clearly and accurately state what is covered by any global payment provisions for
both professional and institutional services, any global payment provisions for all services
necessary as part of a course of treatment in an institutional setting, and any other global
arrangements such as per diem hospital payments, and


(C) at a minimum, clearly and accurately state the policies regarding the following: (i)
consolidation of multiple services or charges, and payment adjustments due to coding
changes, (ii) reimbursement for multiple procedures, (iii) reimbursement for assistant
surgeons, (iv) reimbursement for the administration of immunizations and injectable
medications, and (v) recognition of CPT modifiers.


The information disclosures required by this section shall be in sufficient detail and in an
understandable format that does not disclose proprietary trade secret information or violate
copyright law or patented processes, so that a reasonable person with sufficient training, experience
and competence in claims processing can determine the payment to be made according to the terms
of the contract.


A plan or a plan's capitated provider may disclose the Fee Schedules and Other Required
Information mandated by this section through the use of a website so long as the plan or the
plan's capitated provider provides written notice to the contracted provider at least 45 days prior
to implementing a website transmission format or posting any changes to the information on the
website.


(p) Waiver Prohibited. The plan and the plan's capitated provider shall not require or allow a
provider to waive any right conferred upon the provider or any obligation imposed upon the plan
by sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the
Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28,
relating to claims processing or payment. Any contractual provision or other agreement purporting
to constitute, create or result in such a waiver is null and void.


(q) Required Reports.
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(1) Within 60 days of the close of each calendar quarter, the plan shall disclose to the Department
in a single combined document: (A) any emerging patterns of claims payment deficiencies;
(B) whether any of its claims processing organizations or capitated providers failed to timely
and accurately reimburse 95% of its claims (including the payment of interest and penalties)
consistent with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4,
and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and
1300.77.4 of title 28; and (C) the corrective action that has been undertaken over the preceding
two quarters. The first report from the plan shall be due within 45 days after the close of the
calendar quarter that ends 120 days after the effective date of these regulations.


(2) Within 15 days of the close of each calendar year, beginning with the 2004 calendar year,
the plan shall submit to the Director, as part of the Annual Plan Claims Payment and Dispute
Resolution Mechanism Report as specified in section 1367(h) of the Health and Safety Code
and section 1300.71.38(k) of title 28, in an electronic format (to be supplied by the Department),
information disclosing the claims payment compliance status of the plan and each of its claims
processing organizations and capitated providers with each of sections 1371, 1371.1, 1371.2,
1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and
sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28. The Annual Plan Claims
Payment and Dispute Resolution Mechanism Report for 2004 shall include claims payment
and dispute resolution data received from October 1, 2003 through September 30, 2004. Each
subsequent Annual Plan Claims Payment and Dispute Resolution Mechanism Report shall
include claims payment and dispute resolution data received for the last calendar quarter of the
year preceding the reporting year and the first three calendar quarters for the reporting year.


(A) The claims payment compliance status portion of the Annual Plan Claims Payment and
Dispute Resolution Mechanism Report shall: (i) be based upon the plan's claims processing
organization's and the plan's capitated provider's Quarterly Claims Payment Performance
Reports submitted to the plan and upon the audits and other compliance processes of the
plan consistent with section 1300.71.38(m) and (ii) include a detailed, informative statement:
(1) disclosing any established or documented patterns of claims payment deficiencies,
(2) outlining the corrective action that has been undertaken, and (3) explaining how that
information has been used to improve the plan's administrative capacity, plan-provider
relations, claim payment procedures, quality assurance system (process) and quality of patient
care (results). The information provided pursuant to this section shall be submitted with
the Annual Plan Claims Payment and Dispute Resolution Mechanism Report and may be
accompanied by a cover letter requesting confidential treatment pursuant to section 1007 of
title 28.
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(r) Confidentiality.


The claims payment compliance status portion of the plan's Annual Plan Claims Payment and
Dispute Resolution Mechanism Report and the Quarterly disclosures pursuant to section (q)(1) to
the Department shall be public information except for information disclosed pursuant to section (q)
(2)(A)(ii), that the Director, pursuant to a plan's written request, determines should be maintained
on a confidential basis.


(s) Review and Enforcement.


(1) The Department may review the plan's and the plan's capitated provider's claims processing
system through periodic medical surveys and financial examinations under sections 1380, 1381
or 1382 of the Health and Safety Code, and when appropriate, through the investigation of
complaints of demonstrable and unjust payment patterns.


(2) Failure of a plan to comply with the requirements of sections 1371, 1371.1, 1371.2, 1371.22,
1371.31, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and
sections 1300.71, 1300.71.31, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28 may constitute
a basis for disciplinary action against the plan. The civil, criminal, and administrative remedies
available to the Director under the Health and Safety Code and this regulation are not exclusive,
and may be sought and employed in any combination deemed advisable by the Director to
enforce the provisions of this regulation.


(3) Violations of the Health and Safety Code and this regulation are subject to enforcement
action whether or not remediated, although a plan's identification and self-initiated remediation
of deficiencies may be considered in determining the appropriate penalty.


(4) In making a determination that a plan's or a plan's capitated provider's practice, policy or
procedure constitutes a “demonstrable and unjust payment pattern” or “unfair payment pattern,”
the Director shall consider the documentation or justification for the implementation of the
practice, policy or procedure and may consider the aggregate amount of money involved in the
plan's or the plan's capitated provider's action or inaction; the number of claims adjudicated
by the plan or plan's capitated provider during the time period in question, legitimate industry
practices, whether there is evidence that the provider had engaged in an unfair billing practice,
the potential impact of the payment practices on the delivery of health care or on provider
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practices; the plan's or the plan's capitated provider's intentions or knowledge of the violation(s);
the speed and effectiveness of appropriate remedial measures implemented to ameliorate harm
to providers or patients, or to preclude future violations; and any previous related or similar
enforcement actions involving the plan or the plan's capitated provider.


(5) Within 30 days of receipt of notice that the Department is investigating whether the plan's
or the plan's capitated provider's practice, policy or procedure constitutes a demonstrable and
unjust payment pattern, the plan may submit a written response documenting that the practice,
policy or procedure was a necessary and reasonable claims settlement practice and consistent
with sections 1371, 1371.35 and 1371.37 of the Health and Safety Code and these regulations;


(6) In addition to the penalties that may be assessed pursuant to section (s)(2), a plan determined
to be engaged in a Demonstrable and Unjust Payment Pattern may be subject to any combination
of the following additional penalties:


(A) The imposition of an additional monetary penalty to reflect the serious nature of the
demonstrable and unjust payment pattern;


(B) The imposition, for a period of up to three (3) years, of a requirement that the plan
reimburse complete and accurate claims in a shorter time period than the time period
prescribed in section (g) of this regulation and sections 1371 and 1371.35 of the Health and
Safety Code; and


(C) The appointment of a claims monitor or conservator to supervise the plan's claim payment
activities to insure timely compliance with claims payment obligations.


The plan shall be responsible for the payment of all costs incurred by the Department in any
administrative and judicial actions, including the cost to monitor the plan's and the plan's capitated
provider's compliance.


(t) Compliance. Plans and the plans' capitated providers shall be fully compliant with these
regulations on or before January 1, 2004.
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Credits
NOTE: Authority cited: Sections 1344, 1371.31, 1371.38, 1371.1 and 1371.8, Health and Safety
Code. Reference: Sections 1367, 1370, 1371.9, 1371.31, 1371.35 and 1371.38, Health and Safety
Code.


HISTORY


1. New section filed 7-24-2003; operative 8-23-2003 (Register 2003, No. 30). For prior history of
title 10, section 1300.71, see Register 80, No. 19.


2. Amendment of subsections (a)(2), (h)(2) and (s)(1) and amendment of NOTE filed 5-7-2014;
operative 7-1-2014 (Register 2014, No. 19).


3. Amendment of subsection (a)(3), new subsections (a)(8)(U)-(V) and amendment of subsection
(s)(2) and NOTE filed 9-13-2018; operative 1-1-2019 (Register 2018, No. 37).
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6 Cal.App.3d 232, 85 Cal.Rptr. 737


ARCADE COUNTY WATER DISTRICT, Plaintiff and Appellant,
v.


ARCADE FIRE DISTRICT et al., Defendants and Respondents.
DEL PASO MANOR COUNTY WATER DISTRICT, Plaintiff and Appellant,


v.
ARCADE FIRE DISTRICT et al., Defendants and Respondents.


(Consolidated Cases.)


Civ. No. 12080.
Court of Appeal, Third District, California.


March 31, 1970.


SUMMARY


Plaintiffs were county water districts organized under Wat. Code, § 30000 et seq. Defendants were
fire districts organized under Health & Saf. Code, § 13801 et seq. There were two plaintiff water
districts and five defendant fire districts. Seven actions were filed, each for charges for furnishing
water to the defendants' fire hydrants, and all the actions were consolidated for trial. Originally,
water was supplied to the fire districts by the predecessors to the water districts. At first, the fire
districts refused to pay for the service but later agreed, through compromise, to pay a certain fee
per month per hydrant without admitting liability therefor. After several years the water districts,
without the consent, knowledge, or approval of the fire districts, adopted ordinances raising the
monthly rates, and then billed, and continued to bill, the fire districts at the new rate. The fire
districts refused to pay the new rate and immediately stopped paying the old rate, but continued
to use the water service. Thereafter, the water districts, without specific requests from the fire
districts, delivered water at all times to the fire districts and the latter used the water from the
hydrants to fight fires. The actions were for charges for furnishing the water, with the plaintiffs
contending that the facts, as to which there was no dispute, showed either a contract implied in fact
or grounds for a quasi-contractual recovery. The trial was bifurcated with the first hearing as to
liability, and resulted in one judgment for the defendants. (Superior Court of Sacramento County,
William A. White, Judge.) *233


On appeal, the judgment was reversed as to liability, and the cause was remanded to the trial court
for a determination of the reasonable value of the water furnished by plaintiffs to defendants.
It was held that after using and paying for the water furnished by the water districts, continued
use of water by the fire districts, after the rates had been raised, with knowledge that the water
districts expected to be paid for the water, created an implied agreement by the fire districts to
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pay a reasonable price for the water, but not necessarily the demanded price set by the ordinance.
(Opinion by Bray, J., *  with Pierce, P. J., and Regan, J., concurring.)


* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Contracts § 4--Express and Implied Contracts--Contracts Implied in Law and in Fact.
An implied-in-law contract is actually not a contract at all, but merely an obligation imposed by the
law to bring about justice, and one may be formed even though there is no meeting of the minds; a
so-called implied-in-fact contract is a true contract despite the possible absence of a simultaneous
meeting of the minds.


(2)
Contracts § 24--Consent--Conduct Signifying Acceptance--Acceptance of Service.
Acceptance by fire districts of the benefit of continued water hydrant service from water districts
demonstrated an intention to pay for such water service, despite the fire districts' words declining
to pay for the service, where the fire districts actually used water from the hydrants when fires
occurred and relied between fires on the existence of the hydrant service, and where the water
districts' continued billings for the service were sufficient to show that the service was not intended
as a gift.


(3)
Contracts § 14--Consent--Mutuality.
Ordinances adopted by water districts setting a fixed rate per month per hydrant for water made
available to fire districts with which to fight fires did not bind the water districts to furnish hydrant
service for any period of time, but were offers to furnish such service for all months for which
defendants offered payment, and supplied the necessary mutuality of an implied contract between
the water districts and the fire districts. *234


(4)
Contracts § 22--Consent--Mode of Acceptance.
The continued use of water districts' water furnished to county fire districts' hydrants indicated an
implied agreement to pay a reasonable price, not the price demanded by the water districts, for the
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service, for which the fire districts were liable, where under past dealings the fire districts had paid
a monthly hydrant fee without admitting liability therefor, but discontinued paying any fee when
the water districts raised the monthly fee, yet continued to use the water.


[See Cal.Jur.2d., Contracts, § 21; Am.Jur.2d., Contracts, § 20.]


(5)
Waters § 590--County Water Districts--Duties and Authority.
A county water district must be regarded as a municipal corporation within the meaning of Cal.
Const. art. XI, § 19, and it has a mandatory duty of furnishing water to inhabitants within the
districts' boundaries, but is under no obligation to supply free water service to a fire district.


(6)
Contracts § 22--Consent--Mode of Acceptance.
Fire districts paying water districts for hydrant water service over a considerable period of time,
and continuing to accept such service after the rates therefor were raised, but refusing to pay for
it, was, in effect, an implied request by the fire districts for such water service.


(7)
Waters § 590--County Water Districts--Reasonableness of Rates-- Presumption.
A presumption of reasonableness applies to the water rates fixed by a county water district in the
exercise of its statutory authority to do so.


(8)
Waters § 590--County Water Districts--Reasonableness of Rates-- Presumption.
In determining the reasonableness of water rates set by a county water district it is presumed that
the criteria for fixing the rates, set by Wat. Code, § 31007, have been followed.


(9)
Waters § 541--County Water Districts--Powers and Liabilities--Charges for Water.
A charge by a county water district for water services rendered to users is in no sense a tax.


COUNSEL
William T. Sweigert, Lancaster & Yorton, David M. Yorton, McDonough, Holland, Schwartz,
Allen & Wahrhaftig, Martin McDonough and Elmer R. Malakoff for Plaintiffs and Appellants.
*235
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John B. Heinrich, County Counsel, Diepenbrock, Wulff, Plant & Hannegan, James Diepenbrock
and Vigfus Asmundson for Defendants and Respondents.


BRAY, J. *


* Retired Presiding Justice of the Court of Appeal sitting under assignment by the Chairman
of the Judicial Council.


Plaintiffs appeal from judgment in seven actions consolidated for trial and appeal, denying them
charges for furnishing water to defendant fire districts' fire hydrants.


Question Presented
Are the fire districts liable for water charges in implied or quasi-contract after express rejection
of liability?


Record
Plaintiffs are two county water districts organized under the County Water District Law (Wat.
Code, § 30000 et seq.). The five defendants are fire districts organized under the Fire Protection
District Law of 1961 (Health & Saf. Code, § 13801 et seq.). Plaintiff Arcade sued all five
defendants; plaintiff Del Paso Manor sued defendants Arcade Fire District and Arden Fire District
to recover charges for hydrant services. As the actions were consolidated for trial, a single judgment
was entered and a single appeal filed. Plaintiffs contend that the evidence shows either a “contract
implied-in-fact” or grounds for quasi-contractual recovery. The trial court found adversely to this
contention. 1


1 The trial was bifurcated, the issue of liability only being tried; the issue of damages to follow
if liability was established. Hence, no question of the reasonableness of the hydrant charge
is to be determined on this appeal.
It is interesting to note that a judge other than the one who tried the case overruled the
fire districts' demurrers, holding that “absent an express contract between a county water
district and a fire district, nevertheless, it would seem that the fire district is liable on an
implied contractual basis for the reasonable value of the service provided by the county water
district.”


Facts
There is no dispute as to the facts. Originally, water was supplied to the fire districts' hydrants by
the Ben Ali Water Company and the Del Paso Water Company. At first the fire districts refused
to pay the water companies for water service but a compromise agreement was entered into to
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“buy peace” by paying 75 cents per month per hydrant without admitting *236  liability. Some
fire districts reduced this agreement to writing, others honored it informally, or simply went along
with the rest. When the water companies were succeeded by the water districts, the fire districts
continued to pay this same charge. This continued from 1956 or 1957 to 1963. A service study
made by the Sacramento Area Water Works Association showed that the cost to the water districts
of service was $4 per month per hydrant, so in June 1963 plaintiff water districts, without the
consent, approval or knowledge of defendants, adopted ordinances setting a rate of $4 per month
per hydrant and then billed and continued to bill the fire districts at that rate.


Defendants notified plaintiffs that they would not pay such a charge and immediately stopped
paying the 75 cents per month they had been paying. They have continued refusing to pay,
accepting the water and hydrant services without charge.


Plaintiffs have at all times delivered water to the fire districts' hydrants for fire protection purposes,
without any specific request from the fire districts, and the latter have at all times used water
from the hydrants as needed to fight fires. The hydrants are all located within the plaintiff districts
seeking compensation and within the fire districts sought to be charged and are owned and
controlled by the water districts. Some parts of defendant fire districts are within the boundaries
of other county water districts.


Liability
There appears to be no legislation expressly requiring county water districts to supply water to
fire districts by hydrants nor expressly providing payment for water supplied thereto. Nor is there
any legislation expressly requiring fire districts to take water from the county water districts nor
to pay for such water when supplied. 2


2 It is conceded that the California Public Utilities Commission has no jurisdiction over these
county water districts.


(1) An “implied-in-law” contract is actually not a contract at all, but merely an obligation imposed
by the law to bring about justice. It has been held that a contract may be formed even though there
is no “meeting of the minds.” The so-called “implied-in-fact” contract, however, is a true contract
despite the possible absence of a simultaneous “meeting of the minds.” 3  *237


3 See Desny v. Wilder (1956) 46 Cal.2d 715, 734-737 [299 P.2d 257], where the court quotes
with approval the following example from Williston, Mutual Assent in the Formation of
Contracts, 14 Illinois Law Review 85, 90: “'The parties may be bound by the terms of an
offer even though the offeree expressly indicated dissent, provided his action could only
lawfully mean assent. A buyer who goes into a shop and asks and is given [told] the price of
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an article, cannot take it and say ”I decline to pay the price you ask, but will take it at its fair
value.“ He will be liable, if the seller elects to hold him so liable, not simply as a converter
for the fair value of the property, but as a buyer for the stated price.”'


(2) Defendants in the instant case effectually stated to plaintiffs, “We decline to pay the rates you
ask, but must take your hydrant service.” While their words denied an immediate acceptance, the
actions of the parties can be viewed as demonstrating an intention to continue negotiations. Not
only did defendants actually use water from plaintiffs' hydrants when fires occurred, but they were
also relying between fires on the existence of the hydrant service. Plaintiffs' continued billings are
sufficient to show that the hydrant service was not intended as a gift.


Defendants rely on Tuolumne County Electric Power & Light Co. v. City of Sonora (1916) 31
Cal.App. 655 [161 P. 128], where the court held that the power company could not recover from
the city for electricity consumed by the city's street lights during the daytime. The court held that
there was no implied-in-fact contract because the city had instructed the power company not to
deliver electricity during the daytime. That case differs from ours in two important respects. First,
the city did not perform an affirmative act of taking the electricity after its verbal rejection, contrary
to defendants' acts here of continuing to take water after their verbal rejection. In that case the
city could have avoided receiving the unwanted electricity only by paying for expensive switches
or by also rejecting electricity for nighttime street lighting, a benefit to which it was entitled by
contract. Second, in that case the city received no benefit from the daytime electricity, making
it unreasonable to infer assent from the act of acceptance. In our case defendants' acceptance of
the benefit of continued hydrant service makes it reasonable to say that their actions speak louder
than their words.


Sherwood v. County of Los Angeles (1962) 203 Cal.App.2d 354 [21 Cal.Rptr. 810], is not in point.
There the Lakewood Water and Power Company, a public utility, had adopted a rule required by
the Public Utilities Commission that where it was necessary to make certain main extensions to its
water lines so that an applicant could be served, such applicant should be required to advance to the
utility before the commencement of construction the estimated reasonable cost of the installation of
such mains. The money so advanced was subject to refund by the utility from payments thereafter
to be made by the applicant for water. The water company, in anticipation of water to be used in
a “Civic Center” to be constructed by the county and the City of Lakewood, extended its main to
supply water thereto without application for water by the county or *238  demand by the water
company of the cost of such extension. During the construction of the buildings at the center, the
contractor erecting the buildings applied for and received water from such extension for which
he paid. On completion of the buildings the company applied for and received water service. The
successor in interest of the water company sued the county for the cost of the extension. The court
denied recovery on the ground that the utility had constructed the extension prior to any request by
the county for water, and hence no contract either express or implied existed between the utility
and the county. Moreover, the court held that the mere fact that the county may have benefited
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by the lack of caution of the utility in failing to have a contractual relationship with the county
prior to the extension of its main is not alone sufficient to give rise to liability. In the instant case,
differing from the situation in Sherwood, the water districts in supplying water to the fire districts
notified them that it was being supplied in expectation of compensation.


(3) Nor is this arrangement lacking in mutuality as defendants contend. Although the ordinances
do not bind plaintiffs to furnish hydrant service for any period of time, they are offers to furnish
hydrant service for all months for which defendants offer payment.


(4) Moreover, the past dealings between the parties, in which the fire districts were paying the
hydrant charges, and the rejection of the new rates, together with the continued use of hydrant
service, indicate an implied agreement to pay not the demanded price but a reasonable price. (See
1 Corbin on Contracts, § 99, p. 444.)


(5) Defendants relying on People ex rel. City of Downey v. Downey County Water Dist. (1962)
202 Cal.App.2d 786 [21 Cal.Rptr. 370], contend that county water districts are not municipalities
and have only limited powers, and that as there is no legislative act which specifically authorizes
such districts to charge fire districts for hydrant service the water districts are required to supply
such service free. However, issue was taken with Downey in Glenbrook Dev. Co. v. City of Brea
(1967) 253 Cal.App.2d 267, 277 [61 Cal.Rptr. 189], where it was pointed out “there is substantial
decisional law to the effect that a county water district has the mandatory duty of furnishing
water to inhabitants within the district's boundaries, and where a district is supplying water, it
does so pursuant to the authority granted to it under the Constitution as well as legislative fiat.
(Coachella Valley County Water Dist. v. Stevens, supra, 206 Cal. 400, 406-407.) It inevitably
follows, therefore, that a county water district must be regarded as a 'municipal corporation' within
the meaning of article XI, section 19, of the California Constitution inasmuch as its functions are
practically identical in nature and purpose with those exercised by a *239  municipal water district,
and inasmuch as both types of districts were created for the primary purpose of supplying water to
parcels of land situated within their respective boundaries.” That a county water district is under
no obligation to supply free water service to a fire district is clearly shown by section 31048 of the
Water Code which expressly gives such district the power to contract with public agencies for the
distribution of water for “protection of property.” Here is a legislative fiat, if one is needed. Section
13852, subdivision (g), of the Health and Safety Code gives the fire districts the power to contract
“for the supply and distribution of water where necessary for the purposes of fire protection ....”


In Royal Oaks Water Co. (1958) 56 Cal.P.U.C. 580, the commission held that “the organized fire
protection agency should pay for the service rendered to it, the benefits of which are extended to
the property owners in the area.” Defendants dismiss this decision as not being in point, because,
they say, defendants have not requested any fire protection service. (6) Paying for such service
over a considerable period of time, and continuing to accept it is, in effect, an implied request for it.
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The inequity of requiring the water districts to supply free water to the fire districts is shown by
the fact that some of the fire districts are not coterminous with the particular water district. Thus,
as quoted by Judge Irving H. Perluss in his memorandum opinion overruling the demurrers to
the complaints from “Water District Organization,” A Report of the Assembly Interim Committee
on Water to the California Legislature (vol. 26, no. 14, p. 25 (Jan. 1965)) “the area receiving the
benefits of fire protection facilities may not pay their fair share of the cost through the financing
water district. Second, most water districts pay for their water service out of water revenue, that is,
water charges, whereas almost all fire agencies are financed by direct tax on assessed valuation.
The amount of water used by a home or business frequently bears no relation to the value of
the property receiving the fire protection. Consequently, if additional fire protection costs were
allocated through additional water rate charges, a burden would be placed upon the water users of
public water districts which in no way would be commensurate to the benefits received.”


Section 31048 gives the water district broad powers, including the right to contract with public
agencies for the distribution of water for many purposes, including “protection of property.”


“While the use of water required for the purpose of any district is a public use (Wat. Code, §
31043), the district may establish rules and regulations for the sale, distribution and use of water in
the district (Wat. Code, § 31024). It must be presumed that the district adopted reasonable rules and
regulations as to supplying water to petitioners and to others *240  within the district.” (Moore v.
Twentynine Palms etc. Water Dist. (1957) 156 Cal.App.2d 109 [318 P.2d 751].) (7) Section 31025
provides that the district shall fix the water rates. Thus, the presumption of reasonableness applies
to the rates so fixed.


Defendants in their answers have charged that the rate fixed by the district, $4 per month per
hydrant, is unreasonable, excessive and arbitrary. (8) Section 31007 of the Water Code provides
the criteria for fixing the rates, and presumptively these criteria have been followed by the districts.
However, in view of the allegations in the answers, it will be necessary for the trial court to proceed
with the issue of the reasonableness of the rates, the determination of which by stipulation was to
await the outcome of this appeal.


Defendants' characterization of plaintiffs' charges as a “tax” is unfounded. (9) A charge for services
rendered is in no sense a tax (see City of Oakland v. E. K. Wood Lumber Co. (1930) 211 Cal. 16,
25 [292 P. 1076, 80 A.L.R. 379]). The defendant fire districts are liable to the water districts for
the services supplied.


The judgment is reversed and the cause remanded to the superior court for further proceedings
as herein stated.
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Pierce, P. J., and Regan, J., concurred.
A petition for a rehearing was denied April 21, 1970, and respondents' petition for a hearing by
the Supreme Court was denied May 28, 1970. *241


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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136 Cal.App.4th 1207
Court of Appeal, Sixth District, California.


AUTHORITY FOR CALIFORNIA CITIES EXCESS LIABILITY, Plaintiff and Appellant,
v.


CITY OF LOS ALTOS, Defendant and Respondent.


No. H027670.
|


Feb. 22, 2006.
|


Review Denied May 24, 2006.


Synopsis
Background: Plaintiff Authority for California Cities Excess Liability sued city, alleging that
document signed by city's police chief obligated city to pay pro rata share of settlement in
underlying litigation. Both parties moved for summary judgment, and the Superior Court, San
Benito County, No. CU0227824, Harry J., Tobias, J., granted city's motion and denied plaintiff's
motion. Plaintiff appealed.


[Holding:] The Court of Appeal, Mihara, Acting P. J., held that police chief's execution of
document did not constitute city's agreement to terms of document so as to bind city to pay money
toward settlement in underlying case.


Affirmed.


West Headnotes (8)


[1] Municipal Corporations Nature and grounds of liability
Public entities may be held liable for an injury only if a statute so provides. West's
Ann.Cal.Gov.Code § 815.


1 Case that cites this headnote


[2] Municipal Corporations Formal requisites
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Municipal Corporations Manner of making contract
Public Contracts Necessity of writing
Public Contracts Manner of making contract
A general law city may be held liable on a contract only if the contract is in writing,
approved by the city council, and signed by the mayor or by another city officer designated
by the city council in an ordinance. West's Ann.Cal.Gov.Code § 40602.


[3] Municipal Corporations Powers of officers or boards
Public Contracts Powers of officers to contract
City police chief's execution of document with other cities' police chiefs to form special
law enforcement teams did not constitute that city's agreement to the terms of document
and did not bring document within statutory definition of agreement between public
entities so as to bind city to pay money toward settlement in underlying dispute involving
other cities; no ordinance or state statute authorized police chief to execute agreements on
behalf of city. West's Ann.Cal.Gov.Code § 895.


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 232; Cal. Jur. 3d, Government
Tort Liability, § 11 et seq.


[4] Statutes Purpose and intent
In any case involving statutory interpretation, the court's fundamental task is to determine
the Legislature's intent so as to effectuate the law's purpose.


[5] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In interpreting a statute, the court begins by examining the statute's words, giving them a
plain and commonsense meaning.


[6] Statutes Language and intent, will, purpose, or policy
Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
Statutes Context
In interpreting a statute, courts do not consider the statutory language in isolation; rather
courts look to the entire substance of the statute in order to determine the scope and purpose
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of the provision, construing the words in question in context, keeping in mind the nature
and obvious purpose of the statute.


7 Cases that cite this headnote


[7] Estoppel Contracts
City was not estopped from claiming that document signed by city's police chief and
other cities' police chiefs was not an agreement within the meaning of statute pertaining
to agreements between public entities, where party attempting to establish existence of
agreement failed to establish or raise triable issues of fact regarding elements of estoppel.
West's Ann.Cal.Gov. Code § 895.


6 Cases that cite this headnote


[8] Estoppel Essential elements
Generally speaking, four elements must be present in order to apply the doctrine of
equitable estoppel: (1) the party to be estopped must be apprised of the facts; (2) he or
she must intend that his or her conduct shall be acted upon, or must so act that the party
asserting the estoppel had a right to believe it was so intended; (3) the other party must
be ignorant of the true state of facts; and (4) he or she must rely upon the conduct to his
or her injury.


Attorneys and Law Firms


**572  Girard Fisher, Daniel P. Barer, Matthew H. Fisher, Pollak, Vida & Fisher, Los Angeles,
for Appellant.


Mark E. Davis, Marc J. Cardinal, Needham, Davis, Kirwan & Young, San Jose, for Respondent.


Opinion


MIHARA, Acting P.J.


*1210  On cross-motions for summary judgment, the superior court ruled that defendant City of
Los Altos (Los Altos) was not obligated under Government Code sections 895 and 895.2 to pay
money to plaintiff Authority For California Cities Excess Liability (ACCEL) based on a document
signed by Los Altos's chief of police. The court entered judgment for Los Altos. On appeal,
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ACCEL claims that the document was an “agreement” within the meaning of Government Code
section 1  895 which obligated Los Altos to pay money to it. We conclude that Los Altos established
that the document was not an agreement within the meaning of section 895. We therefore affirm
the judgment.


1 Subsequent statutory references are to the Government Code unless otherwise specified.


I. Background


The police departments in Mountain View, Palo Alto, and Los Altos “worked very closely
together” on “a regular basis” to provide personnel to service emergency calls in each other's
jurisdictions when help was needed. In early 1992, the chiefs of police of Los Altos, Palo Alto, and
Mountain View signed a document (the 1992 document) in which they recognized that their police
departments “have combined resources to form a North County Regional Hostage Negotiations
(HNT) and Special Weapons and Tactics (SWAT) Team [hereafter the Team].”


The 1992 document specified the composition of the Team and set forth guidelines for the Team's
utilization, command and control, callout procedures, and training. It stated that the Team “will
train as a group during four 40 hour training sessions per year” and “[t]he SWAT Lieutenants will
be responsible for planning and supervising the training sessions.” The 1992 document ended with
this paragraph: **573  “Changes and additions to this order will require the approval of all parties
involved. This agreement and the provisions of this order will remain in effect until rescinded by
any one of the parties.” Lucy A. Carlton, Los Altos's Chief of Police from 1991 to 2001, signed
the 1992 document.


The Team already existed when Carlton signed the 1992 document, and her predecessors had
signed similar documents in the past. Los Altos permitted its department heads, such as Carlton, to
authorize “training as they saw fit” without City Council approval as long as the training fell within
the department's budget. Los Altos did not permit its department heads to authorize “anything that
would have cost outside of the budget,” “anything that would basically bind future councils,” or
“anything that would incur liability on *1211  behalf of the city, other than day-to-day operations”
without City Council approval. To the extent that the 1992 document authorized training for police
officers within Carlton's police department budget, it was within Carlton's authority to sign it.
Los Altos's City Council never considered or approved the 1992 document or the Team's training
sessions.


Joint police training sessions were beneficial because Los Altos was a “very small department”
and lacked the resources to provide that type of training and “experience” on its own. Los Altos
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police officers participated in the Team's training sessions in accordance with the 1992 document,
but none of the Los Altos members of the Team ever responded to any actual situations.


In May 1994, Theodore Brassinga, a Palo Alto reserve police officer, was accidentally shot to death
by Gregory Acton, a Mountain View police officer, during one of the Team's training sessions
in Gilroy. (See Brassinga v. City of Mountain View (1998) 66 Cal.App.4th 195, 205–207, 77
Cal.Rptr.2d 660.) Brassinga's heirs sued Mountain View and Acton. (Brassinga, at p. 202, 77
Cal.Rptr.2d 660.)


In August 2001, ACCEL filed a “complaint for money” against Los Altos. The operative complaint
is ACCEL's second amended complaint, filed in July 2002. ACCEL alleged that the 1992
document obligated Los Altos under sections 895 and 895.2 to pay a pro rata share of the settlement
that Palo Alto and Mountain View had negotiated with Brassinga's heirs.


In August 2003, ACCEL filed a motion for summary judgment. ACCEL asserted that it was
undisputed that the 1992 document was an “agreement” under section 895 that bound Los Altos to
contribute to the settlement. Los Altos filed a motion for summary judgment in which it argued that
it was undisputed that the 1992 document was not an “agreement” within the meaning of section
895 and therefore did not bind Los Altos.


In March 2004, the superior court granted Los Altos's motion and denied ACCEL's motion. “Based
on the undisputed material facts the Court finds that Los Altos is a general law city. [Citation.]
As a general law city only the City Council may enter and approve agreements that bind the City
or expose the City to liability including agreements pursuant to Government Code section 895.
[Citation.] Here, the police chief (appointed by the City Manager) had authority to set department
procedures and conduct officer training. [Citation.] As part of her authority, the police chief
entered into a protocol for training. [Citation.] However, the undisputed facts support that the
City Council did not approve the ‘protocol’ by resolution, contract, ordinance or in any other
manner provided by law. [Citation.] Furthermore, the police chief did not have the authority to
enter into agreements pursuant to *1212  Government Code section 895 **574  without City
Council approval. [¶] The protocol was not an agreement entered into with the City's consent
required pursuant to Government Code section 895. Therefore, the protocol was not an agreement
as defined by Government Code section 895.” The court entered judgment for Los Altos, and
ACCEL filed a timely notice of appeal.


II. Analysis


[1]  [2]  The liability of a public entity is restricted by statute. Like any other public entity, Los
Altos may be held liable for an injury only if a statute so provides. “Except as otherwise provided
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by statute: [¶] (a) A public entity is not liable for an injury, whether such injury arises out of an
act or omission of the public entity or a public employee or any other person.” (Gov.Code, § 815,
subd. (a).) As a general law city, Los Altos may be held liable on a contract only if the contract
is in writing, approved by the city council, and signed by the mayor or by another city officer
designated by the city council in an ordinance. (G.L. Mezzetta, Inc. v. City of American Canyon
(2000) 78 Cal.App.4th 1087, 1093, 93 Cal.Rptr.2d 292; Gov.Code, § 40602.)


[3]  It is undisputed that the 1992 document was not approved by Los Altos's City Council.
Consequently, Los Altos could be liable for Brassinga's death only if a statute so provided. ACCEL
relies solely on section 895. Section 895 defines the type of “agreement” upon which the liability
described in sections 895.2 and 895.6 is premised.


“As used in this chapter ‘agreement’ means a joint powers agreement entered into pursuant to
Chapter 5 (commencing with Section 6500) of Division 7 of Title 1 of the Government Code, an
agreement to transfer the functions of a public entity or an employee thereof to another public entity
pursuant to Part 2 (commencing with Section 51300) of Division 1 of Title 5 of the Government
Code, and any other agreement under which a public entity undertakes to perform any function,
service or act with or for any other public entity or employee thereof with its consent, whether
such agreement is expressed by resolution, contract, ordinance or in any other manner provided
by law; but ‘agreement’ does not include an agreement between public entities which is designed
to implement the disbursement or subvention of public funds from one of the public entities to
the other, whether or not it provides standards or controls governing the expenditure of such
funds.” (Gov.Code, § 895, italics added.)


Sections 895.2 and 895.6 provide for the liability of a public entity that has entered into an
“agreement” within the meaning of section 895. “Whenever any public entities enter into an
agreement, they are jointly and severally liable upon any liability which is imposed by any
law other than this *1213  chapter upon any one of the entities or upon any entity created by
the agreement for injury caused by a negligent or wrongful act or omission occurring in the
performance of such agreement.” (Gov.Code, § 895.2, italics added.) “Unless the public entities
that are parties to an agreement otherwise provide in the agreement, if a public entity is held liable
upon any judgment for damages caused by a negligent or wrongful act or omission occurring in
the performance of the agreement and pays in excess of its pro rata share in satisfaction of such
judgment, such public entity is entitled to contribution from each of the other public entities that
are parties to the agreement. The pro rata share of each public entity is determined by dividing the
total amount of the judgment by the number of public entities that are parties to the agreement.
The right of contribution is limited to the amount paid in satisfaction of the judgment **575  in
excess of the pro rata share of the public entity so paying. No public entity may be compelled
to make contribution beyond its own pro rata share of the entire judgment.” (Gov.Code, § 895.6,
italics added.)
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ACCEL concedes that there is no ordinance, resolution, or contract expressing Los Altos's
“agreement” to the 1992 document. Its sole contention is that Los Altos's agreement to have joint
police officer training sessions with Palo Alto and Mountain View is “expressed” in a “manner
provided by law” in the 1992 document executed by Carlton.


[4]  [5]  [6]  “As in any case involving statutory interpretation, our fundamental task here is to
determine the Legislature's intent so as to effectuate the law's purpose. We begin by examining the
statute's words, giving them a plain and commonsense meaning. We do not, however, consider the
statutory language ‘in isolation.’ Rather, we look to the entire substance of the statute ... in order
to determine the scope and purpose of the provision.... That is, we construe the words in question
in context, keeping in mind the nature and obvious purpose of the statute.... We must harmonize
the various parts of a statutory enactment ... by considering the particular clause or section in the
context of the statutory framework as a whole.” (People v. Murphy (2001) 25 Cal.4th 136, 142,
105 Cal.Rptr.2d 387, 19 P.3d 1129, internal citations and quotation marks omitted.)


Section 895 is not ambiguous. The 1992 document was not a joint powers agreement or an
agreement to transfer functions. It follows that for the 1992 document to qualify as an agreement
under section 895, it had to be one “under which a public entity undertakes to perform any function,
service or act with or for any other public entity or employee thereof with its consent, whether
such agreement is expressed by resolution, contract, ordinance or in any other manner provided
by law....” (Gov.Code, § 895.)


The initial portion of this phrase restricts the statute's application to agreements by which a “public
entity” undertakes to perform an act “with or *1214  for any other public entity ... with its consent.”
Sections 895.2 and 895.6 relate to the liability of the same “public entity” referenced in section 895.
ACCEL has sued only Los Altos, and ACCEL claims that Los Altos is liable under sections 895.2
and 895.6. Hence, the public entity referenced in section 895 must in this case also be Los Altos.


It is the latter portion of the phrase in section 895 that is the crux of our concern. Section 895
applies only to an “agreement ... expressed by resolution, contract, ordinance or in any other
manner provided by law.” ACCEL concedes that no resolution, contract, or ordinance expressed
Los Altos's agreement to the 1992 document. It argues that Carlton, as Los Altos's police chief,
had the power to agree to joint police officer training sessions, but this argument begs the question.
It is not relevant whether Carlton had the power to agree as police chief that her police officers
should participate in such training sessions. For section 895 to apply here, Carlton's execution of
the 1992 document had to be in a “manner provided by law ” for the expression of Los Altos's
agreement. After all, section 895 applies only to the public entity's agreement, and the only public
entity at issue here is Los Altos.
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ACCEL contends that the City Council's approval is necessary only for a contract, and section 895
allows an agreement to be expressed in a contract “or in any other manner provided by law.” Since
no statute or ordinance authorized Carlton to act on behalf of Los Altos, ACCEL purports **576
to find such “law” in the common law of “joint enterprise liability.” ACCEL acknowledges that
“joint enterprise liability” is a common law doctrine that does not apply to public entities, but it
argues that section 895 was intended to “serve the same purposes as the joint liability doctrine”
and therefore extends liability in the same fashion. ACCEL maintains that “liability flows to the
joint undertakers regardless of technical deficiencies in the underlying agreement.”


This contention is without merit. We are bound by the language of section 895 itself. “This court
has no power to rewrite the statute so as to make it conform to a presumed intention which is not
expressed. This court is limited to interpreting the statute, and such interpretation must be based
on the language used.” (Seaboard Acceptance Corp. v. Shay (1931) 214 Cal. 361, 365, 5 P.2d
882.) We are not permitted to expand the statute's plain language to incorporate broad common
law concepts that the Legislature did not mention. ACCEL's proposed interpretation simply is
not rooted in the language of section 895. The common law of joint enterprise liability does not
provide any “law” regarding the manner by which a public entity may express its agreement. A
law regarding the manner of expression of a public entity's agreement is the only type of “law”
to which this language in section 895 refers.


*1215  ACCEL has failed to identify any law, such as a city charter provision (had Los Altos
been a charter city) or an ordinance (in a general law city such as Los Altos) or a state statute, that
authorizes a police chief to execute agreements on behalf of a city. A charter provision or ordinance
that authorized the police chief to execute certain agreements on behalf of the city would be a “law”
providing for the expression of the city's agreement in a manner other than a contract, resolution
or ordinance approved by the city council. In the absence of such a “law,” section 895 applies only
to an agreement expressed in a contract, resolution or ordinance. Consequently, section 895 does
not apply to the 1992 document.


ACCEL relies on Ross v. Campbell Union School Dist. (1977) 70 Cal.App.3d 113, 138 Cal.Rptr.
557. In Ross, the superintendents of schools in Santa Clara, Santa Cruz and Monterey counties
entered into an agreement establishing the “Tri–County Science and Conservation Education
Program.” A student in the program in Santa Clara County was injured. One issue on appeal was
whether the agreement fell within section 895. The court found that the agreement fell within
section 895 because the superintendents were “public entities” statutorily authorized to enter into
such agreements. (Ross, at pp. 116–119, 138 Cal.Rptr. 557.) Obviously Ross is inapposite here.
ACCEL has not sued Carlton, and no statute or other law authorized Carlton to execute agreements
on behalf of Los Altos.
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ACCEL also cites Gonzales v. State of California (1972) 29 Cal.App.3d 585, 105 Cal.Rptr. 804.
The plaintiff in Gonzales had been struck by a school bus, and he claimed that the state and the
school district were jointly liable under sections 895 and 895.2 because they had agreed that the
district would provide transportation. (Gonzales, at p. 592, 105 Cal.Rptr. 804.) Since the district
was authorized by statute to provide transportation itself and it was not providing transportation
“with or for” the state, section 895 was not applicable. (Gonzales, at pp. 592–593, 105 Cal.Rptr.
804.) Gonzales tells us nothing about the only issue in this case: whether Carlton's execution of
the 1992 document was a “manner provided by law” for the expression of Los Altos's agreement.


**577  Nor is there any merit in ACCEL's attempt to rely on sections 8616 and 8617. Section 8616
is applicable only during a state of emergency. Section 8617 is applicable when there is no state
of emergency, but it provides only that “state agencies and political subdivisions have authority
to exercise mutual aid powers in accordance with the Master Mutual Aid Agreement and local
ordinances, resolutions, agreements, or plans therefor.” (Gov.Code, § 8617.) Nothing in section
8617 provides a legal basis for the proposition that a police chief may execute an agreement on
behalf of a city.


Penal Code section 830.1, subdivision (a)(2) provides a police chief with the power to grant consent
to peace officers of another city to act in her city, but *1216  this statute provides no authority for a
police chief to enter into agreements of any other kind on behalf of her city. The 1992 document was
not primarily intended to grant consent to Palo Alto or Mountain View officers to act in Los Altos.
And even if it had been, it would have been authorized by Penal Code section 830.1, subdivision
(a)(2) only to that extent. The underlying events in this case did not occur in Los Altos, so Penal
Code section 830.1, subdivision (a)(2) is inapplicable. None of the other statutes cited by ACCEL
(Gov.Code, §§ 36501, 38630) provides the police chief of a city with the authority to execute an
agreement on behalf of the city.


We do not agree with ACCEL that our interpretation of section 895 renders “or in any manner
provided by law” surplusage. This language in section 895 recognizes that a public entity may
provide by statute, charter or ordinance (that is, by “law”) for another manner of expression of
its agreements. Had Los Altos provided by “law” that its police chief's execution of an agreement
such as the 1992 document was a valid manner of expression of Los Altos's agreement, section 895
would apply to the 1992 document even though that document was not a contract, resolution, or
ordinance approved by the city council. The fact that no “law” so provided necessarily means that
Carlton's execution of the 1992 document did not constitute Los Altos's agreement to the terms of
that document and did not bring that document within section 895's definition of “agreement.”


[7]  [8]  ACCEL's final claim is that Los Altos should be estopped from claiming that the 1992
document was not an agreement within the meaning of section 895. 2  “Generally speaking, four
elements must be present in order to apply the doctrine of equitable estoppel: (1) the party to be
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estopped must be apprised of the facts; (2) he must intend that his conduct shall be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended; (3) the
other party must be ignorant of the true state of facts; and (4) he must rely upon the conduct to his
injury.” (Driscoll v. City of Los Angeles (1967) 67 Cal.2d 297, 305, 61 Cal.Rptr. 661, 431 P.2d 245.)


2 ACCEL's reply brief adds a new argument. It asserts that Los Altos admitted in its amicus
brief in Brassinga that it shared control of the Team. For sound policy reasons, we disregard
claims raised for the first time in an appellate reply brief where the appellant makes no
attempt to show good cause for failing to raise the issue in the opening brief. (Reichardt v.
Hoffman (1997) 52 Cal.App.4th 754, 764–765, 60 Cal.Rptr.2d 770.) The amicus brief was
attached to various pleadings below, so ACCEL lacks good cause for its failure to raise this
issue in its opening brief. Furthermore, control of the Team is irrelevant to the sole issue in
this case: whether Carlton's execution of the 1992 document was a legally authorized manner
of expressing Los Altos's agreement to the terms of that document.


*1217  ACCEL did not defend against Los Altos's summary judgment motion on this **578
ground. 3  It did not establish or attempt to establish the elements of estoppel in opposition to Los
Altos's summary judgment motion. ACCEL produced no evidence that Los Altos (rather than
Carlton) intended to induce Palo Alto's and Mountain View's reliance on the 1992 document or
that Palo Alto and Mountain View were ignorant of the fact that Carlton, rather than Los Altos,
had executed the 1992 document. Indeed, there is no evidence that the Los Altos City Council
was even aware of the 1992 document. Because ACCEL failed to establish or raise triable issues
of fact regarding the elements of its until-now-unmentioned estoppel issue, its appellate estoppel
argument must fail.


3 We would be inclined to find that ACCEL forfeited this issue by failing to bring it up below,
but Los Altos does not argue forfeiture in its appellate response brief.


III. Disposition


The judgment is affirmed.


WE CONCUR: McADAMS and DUFFY, JJ.


All Citations


136 Cal.App.4th 1207, 39 Cal.Rptr.3d 571, 06 Cal. Daily Op. Serv. 1533, 2006 Daily Journal
D.A.R. 2113
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131 Cal.App.4th 211
Court of Appeal, Second District, Division 1, California.


Mark R. BELL et al., Plaintiffs and Appellants,
v.


BLUE CROSS OF CALIFORNIA, Defendant and Respondent.


No. B174131.
|


July 21, 2005.
|


Review Denied Oct. 26, 2005.


Synopsis
Background: Emergency room physicians brought class action against health care service plan,
seeking declaratory and injunctive relief, damages under unfair competition law (UCL), and other
relief, alleging that plan reimbursed emergency care providers who did not participate in plan
at amounts below cost and value of services. The Superior Court, Los Angeles County, No.
BC295755, Wendell R. Mortimer, Jr., J., dismissed action after sustaining plan's demurrer without
leave to amend. Physicians appealed.


Holdings: The Court of Appeal, Vogel, J., held that:


[1] physicians had standing to seek reimbursement;


[2] statute requiring health care service plan to reimburse noncontracting providers for emergency
medical services required reimbursement of reasonable amount;


[3] physicians had implied-in-law right to recover for reasonable value of their services; and


[4] physicians adequately pleaded cause of action under UCL.


Reversed and remanded with directions.
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West Headnotes (7)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment of dismissal following the sustaining of a demurrer without
leave to amend, the Court of Appeal must treat the plaintiff's allegations as true.


[2] Health Standing
Under provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health
care service plans to reimburse noncontracting providers for emergency medical services,
and under regulations of Department of Managed Health Care, emergency medical room
physicians who did not participate in health care service plan had standing to bring action
against plan, under unfair competition law (UCL) and common law quantum meruit, for
plan's reimbursements that were allegedly below cost and value of providers' service.
West's Ann.Cal.Health & Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code §
17200; 28 CCR § 1300.71.


See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 99, 99A; Cal. Jur.
3d, Healing Arts and Institutions, § 14 et seq.; Cal. Jur. 3d, Insurance Contracts and
Coverage, § 289.


46 Cases that cite this headnote


[3] Health Compensation
Insurance Health care
Although the Department of Managed Health Care has jurisdiction over the subject matter
of the Knox–Keene Health Care Service Plan Act of 1975, its jurisdiction is not exclusive.
West's Ann.Cal.Health & Safety Code § 1340 et seq.


10 Cases that cite this headnote


[4] Administrative Law and Procedure Relationship of agency with statute in general
The construction of a statute by the executive department charged with its administration
is entitled to great weight and substantial deference.
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[5] Health Quasi contract, quantum meruit, and emergency assistance
Provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health care
service plans to reimburse noncontracting providers for emergency medical services,
contemplated that plans would reimburse emergency providers for reasonable amounts,
rather than amounts unilaterally determined by plans. West's Ann.Cal.Health & Safety
Code § 1371.4.


32 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Under “benefit and burden” statute and restitution principles, noncontracting emergency
medical room physicians, who claimed health care service plan reimbursed them for
emergency care at amounts below cost and value of services, had implied-in-law right to
recover for reasonable value of their services. West's Ann.Cal.Civ.Code § 3521; West's
Ann.Cal.Health & Safety Code § 1371.4; Restatement of Restitution § 114.


9 Cases that cite this headnote


[7] Antitrust and Trade Regulation Health care and medical insurance
Noncontracting emergency room physicians, who claimed health care service plan
violated Knox–Keene Health Care Service Plan Act of 1975 by reimbursing emergency
care providers at amounts below cost and value of services, sufficiently alleged cause of
action under unfair competition law (UCL), so as to avoid plan's demurrer, by alleging
plan engaged in business practice likely to deceive reasonable person to whom practice
was directed, even though they did not allege actual deception. West's Ann.Cal.Health &
Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code § 17200.
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Attorneys and Law Firms


**689  Law Offices of Andrew H. Selesnick, Andrew H. Selesnick; California Lawyers Group,
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Catherine I. Hanson and Astrid G. Meghrigian, San Francisco, for California Medical Association
as Amicus Curiae on behalf of Plaintiffs and Appellants.


Stephan, Oringher, Richman & Theodora, Gordon E. Bosserman and Gerald J. Miller, Los
Angeles, for Defendant and Respondent.


Opinion


**690  VOGEL, J.


*213  Blue Cross of California is a health care service plan within the meaning of the Knox–Keene
Health Care Service Plan Act of 1975, Health and Safety Code section 1340 et seq. 1  Mark R. Bell,
M.D. (a board-certified *214  emergency room physician who is obligated to treat all emergency
room patients without regard to whether they are insured or able to pay (§ 1317, subd. (b))), has not
contracted with Blue Cross or otherwise agreed to accept the fees Blue Cross pays to its contracting
providers. But Dr. Bell's duty to render emergency services to everyone, including Blue Cross's
enrollees, means that Blue Cross is required by statute to “reimburse” Dr. Bell for those services.
(§ 1371.4, subd. (b).) “Notwithstanding the statute,” claims Dr. Bell, “Blue Cross has a practice of
paying non-participating emergency care providers arbitrary amounts that are substantially below
the cost, value, and common range of fees for the services ... the providers render.”


1 Undesignated section references are to the Health and Safety Code.


To remedy this situation, Dr. Bell filed this class action against Blue Cross, seeking declaratory
and injunctive relief, disgorgement, and damages under the Unfair Competition Law (Bus. &
Prof.Code, § 17200 et seq. [the UCL] ) or, in the alternative, reimbursement for the reasonable
value of services rendered (quantum meruit). 2  The gist of Dr. Bell's lawsuit is that section 1371.4
impliedly requires a health plan to pay non-participating providers a reasonable and customary
amount for emergency services, not “any amount it chooses, no matter how little.” 3


2 There are two other named plaintiffs, Max Franklin Lebow, M.D., and Antelope Valley
Emergency Medical Associates, Inc., both of whom are included in our references to Dr.
Bell. Dr. Bell describes the putative class (consisting of “at least hundreds of members
in diverse locations throughout California”) as all “emergency physicians or emergency
physician groups whom [Blue Cross] paid, no earlier than May 15, 1999, for emergency
medical care rendered to [Blue Cross's] enrollees (other than enrollees who were covered by
an ERISA-regulated plan) under circumstances in which the provider was non-participating
with [Blue Cross].”
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3 According to Dr. Bell, this is the difference between participating and non-participating
providers: “Some doctors ... enter into express written contracts with Blue Cross to accept
reduced payment for medical services in exchange for an anticipated increase in volume of
business associated with being a Blue Cross ‘participating’ provider. [¶] For participating
providers, the amount that the provider will accept from Blue Cross to discharge a bill is
predetermined by the express written contract between the provider and Blue Cross. The
plan enrollee is responsible only for the applicable deductible (if any) and coinsurance. The
provider's express written contract forbids the provider from ... billing the patient more than
the reduced fee that the provider agreed to accept. [¶] Other doctors and medical providers
do not enter into such express written contracts with Blue Cross and are therefore considered
‘non-participating’ providers.”


The issue was joined by Blue Cross's demurrer to Dr. Bell's first amended complaint, in which it
persuaded the trial court that the Department of Managed Health Care has the exclusive power to
enforce the Knox–Keene Act, that Dr. Bell has no standing to pursue either a UCL claim based
on section 1371.4 or a common law claim for quantum meruit and that, in any event, emergency
room physicians do not have an express or implied right to recover specific amounts (by which it
means a “reasonable” amount) for emergency room services rendered to Blue Cross's enrollees.
Blue Cross's *215  demurrer was sustained without leave to amend, and the case is now before us
on Dr. Bell's appeal from the judgment of dismissal thereafter entered.


**691  We agree with the Department of Managed Health Care (amicus curiae on this appeal,
as is the California Medical Association) that the Knox–Keene Act leaves Dr. Bell free to pursue
alternate theories to recover the reasonable value of his services, that Dr. Bell's claim under the
UCL does not infringe on the Department's jurisdiction, that there is no bar to Dr. Bell's common
law quantum meruit claim, and that Blue Cross's obligation to reimburse includes an obligation
to do so reasonably. We reverse.


DISCUSSION


A.


The Knox–Keene Act is a comprehensive system of licensing and regulation under the jurisdiction
of the Department of Managed Health Care. (California Medical Assn. v. Aetna U.S. Healthcare
of California, Inc. (2001) 94 Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109.) Among many
other things, the Act compels for-profit health care service plans to reimburse emergency health
care providers for emergency services to the plans' enrollees. (§§ 1371 [a health care service plan
must “reimburse claims ... as soon as practical, but no later than 30 working days after receipt
of the claim ... unless the claim or portion thereof is contested by the plan”], 1371.35, subd.
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(a).) More specifically, section 1371.4 provides that a for-profit “health care service plan shall
reimburse providers for emergency services and care provided to its enrollees, until the care results
in stabilization of the enrollee, except as provided in subdivision (c). As long as federal or state
law requires that emergency services and care be provided without first questioning the patient's
ability to pay, a health care service plan shall not require a provider to obtain authorization prior
to the provision of emergency services and care necessary to stabilize the enrollee's emergency
condition.” (§ 1371.4, subds. (b), (f).) “Payment for emergency services and care may be denied
only if the health care service plan reasonably determines that the emergency services and care
were never performed ....” (§ 1371.4, subds. (c), (f); and see Cal.Code Regs., tit. 28, § 1300.71,
subd. (a).) Federal and state law both require that emergency services must be provided without
first questioning the patient's ability to pay. 4


4 “Emergency services and care shall be provided to any person requesting the services or
care, or for whom services or care is requested, for any condition in which the person is in
danger of loss of life, or serious injury or illness, at any health facility licensed under this
chapter that maintains and operates an emergency department to provide emergency services
to the public.... [¶] ... In no event shall the provision of emergency services and care be based
upon, or affected by, the person's race, ethnicity, religion, national origin, citizenship, age,
sex, preexisting medical condition, physical or medical handicap, insurance status, economic
status, or ability to pay for medical services.... [¶] ... [¶] ... Emergency services and care shall
be rendered without first questioning the patient or any other person as to his or her ability to
pay therefor. However, the patient or his or her legally responsible relative or guardian shall
execute an agreement to pay therefor or otherwise supply insurance or credit information
promptly after the services are rendered.” (§ 1317, subds.(a), (b), (d); see also 42 U.S.C.
§ 1395dd(d); and for the scope of such services, see §§ 1317.1, subds. (a)(1), (a)(2), (b),
1371.4, subd. (i).)


[1]  *216  Under the Department of Managed Health Care's regulations, “reimbursement of
a claim” for non-contract providers means health care service plans must pay “the reasonable
and customary value for the health care services rendered based upon statistically credible
information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time **692  in practice; (ii) the nature of the services
provided; (iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the
general geographic area in which the services were rendered; (v) other aspects of the economics
of the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3).) 5


5 This regulation, which was adopted after Dr. Bell filed his original complaint but before
he filed his first amended complaint, allegedly expresses the Department's “long-standing”
position and was not intended to change the law. (Cf. Gould v. Workers' Comp. Appeals Bd.
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(1992) 4 Cal.App.4th 1059, 6 Cal.Rptr.2d 228.) On this appeal from a demurrer dismissal,
we must of course treat these allegations as true. (Canton Poultry & Deli, Inc. v. Stockwell,
Harris, Widom & Woolverton (2003) 109 Cal.App.4th 1219, 1225, 135 Cal.Rptr.2d 695.) In
any event, Blue Cross concedes that, assuming standing, the regulations apply in this case.
For the record, we emphasize that our reference to the regulation is just that, and does not
constitute a finding that the regulation is the sine qua non of the ultimate issue in this case
—which is not before us on this appeal.


B.


[2]  [3]  Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty
upon health care plans to reimburse non-contracting providers for emergency medical services.
(Stats.1994, ch. 614 (S.B.1832); California Emergency Physicians Medical Group v. PacifiCare of
California (2003) 111 Cal.App.4th 1127, 1131, 4 Cal.Rptr.3d 583; Ochs v. PacifiCare of California
(2004) 115 Cal.App.4th 782, 790, 9 Cal.Rptr.3d 734.) Although the Department of Managed
Health Care has jurisdiction over the subject matter of section 1371.4 (as well as the rest of the
Knox–Keene Act), its jurisdiction is not exclusive and there is nothing in section 1371.4 or in the
Act generally to preclude a private action under the UCL or at common law on a quantum meruit
theory. (Coast Plaza Doctors Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 706–707,
129 Cal.Rptr.2d 650 [the Knox–Keene Act itself contemplates that a health care plan may be held
liable under theories based on other laws, and a *217  provider has standing to pursue claims under
the UCL and the common law]; California Emergency Physicians Medical Group v. PacifiCare of
California, supra, 111 Cal.App.4th at p. 1134, 4 Cal.Rptr.3d 583; In re Managed Care Litigation
(2003) 298 F.Supp.2d 1259, 1301–1302; §§ 1371.25, 1371.37.) 6


6 We summarily reject Blue Cross's suggestion that these cases do not apply here. In Coast
Plaza Doctors Hospital v. UHP Healthcare, supra, 105 Cal.App.4th at page 696, 129
Cal.Rptr.2d 650, Division Four of our court held that the Knox–Keene Act does not bar
a non-contracting emergency services provider from seeking direct compensation on a
common law breach of (implied) contract theory or under the UCL. In California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583, Division One of the Fourth District held that a health care service plan had
permissibly delegated certain responsibilities and thus was not liable to a group of contracting
emergency care providers, but made it clear that the providers had standing to sue the plan,
provided only that their claims were not “contrary to a specific provision of the Knox–Keene
Act.” (Id. at p. 1134, 4 Cal.Rptr.3d 583.)


The case relied on by the trial court, Samura v. Kaiser Foundation Health Plan, Inc. (1993)
17 Cal.App.4th 1284, 22 Cal.Rptr.2d 20 (where Division One of the First District held that a
contracting physician could not sue his nonprofit health maintenance organization under the UCL)
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is inapposite. First, Samura was decided before sections 1371.4 (1994), 1371.25 (1995), and
1371.37 (2000) were enacted **693  and the case has nothing to do with section 1371.4 or a
provider's standing under that section as explained in Coast Plaza and California Emergency. 7


Second, Samura does not in any event purport to give the Department of Managed Health Care
exclusive jurisdiction to enforce every section of the Knox–Keene Act, but simply limits a
contracting provider's suit for injunctive relief to “acts which are made unlawful by the Knox–
Keene Act.” (Samura v. Kaiser Foundation Health Plan, Inc., supra, 17 Cal.App.4th at p. 1299,
22 Cal.Rptr.2d 20.)


7 Section 1371.25 makes health care service plans and providers each responsible for their
own acts and omissions, and confirms the rule that both can be liable “on the doctrines of
equitable indemnity, comparative negligence, contribution, or other statutory or common
law bases for liability.” Section 1371.37 prohibits plans from engaging in unfair payment
patterns and gives the Department of Managed Health Care permissive (but not exclusive)
investigative and enforcement authority vis-à-vis such practices.


C.


[4]  Any doubt about Dr. Bell's standing dissolves in light of the Department of Managed
Health Care's support of private enforcement. 8  An uncontroverted record establishes (1) that
the Department “has consistently taken the position that a provider is free to seek redress in a
court of law if he disputes a health plan's determination of the reasonable and customary value
of covered *218  services as required by section 1371.4,” (2) that “providers are free to pursue
alternate theories of recovery to secure the reasonable value of their services based on common
law theories of breach of contract and quantum meruit,” and (3) that a “provider's private action
for reimbursement under the ... UCL does not infringe upon the Department's jurisdiction over
the Knox–Keene Act.”


8 The construction of a statute by the executive department charged with its administration is
entitled to great weight and substantial deference. (In re Karla C. (2003) 113 Cal.App.4th
166, 175, 6 Cal.Rptr.3d 205; Harrott v. County of Kings (2001) 25 Cal.4th 1138, 1154–1155,
108 Cal.Rptr.2d 445, 25 P.3d 649.)


In the Department's words, “[t]he fundamental flaw in the trial court's ruling is that it allows a
health plan to unilaterally determine the level of reimbursement for non-contracted emergency
providers without further recourse which can lead to the payment of less than the reasonable and
customary value of the providers' services. If providers are precluded from bringing private causes
of action to challenge health plans' reimbursement determinations, health plans may receive an
unjust windfall and patients may suffer an economic hardship when providers resort to balance
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billing activities to collect the difference between the health plan's payment and the provider's
billed charges. If collection actions are pursued, unsuspecting enrollees can be forced to reimburse
the full amount of a provider's billed charges even though those charges are in excess of the
reasonable and customary value of the services rendered.


“The prompt and appropriate reimbursement of emergency providers ensures the continued
financial viability of California's health care delivery system. The trial court's decision, denying
emergency providers judicial recourse to challenge the fairness of a health plan's reimbursement
determination, allows a health plan to systemically underpay California's safety-net providers and
unnecessarily involve[s] the patient[s] in billing disputes between the provider and their health
plan[s]. [¶] ... The Department, unlike the courts, lacks the authority to set specific reimbursement
rates under theories of quantum meruit and the jurisdiction to **694  enforce a reimbursement
determination on both the provider and the health plan. Because the Department cannot provide
an adequate forum, health care providers must be allowed to maintain a cause of action in court to
resolve individual claims-payment disputes over the reasonable value of their services.”


In short, it is the Department's view that Dr. Bell has standing under the UCL to pursue his
allegations that Blue Cross has violated section 1371.4, and standing to pursue his common law
claim of quantum meruit for a fair and reasonable reimbursement based on the implied-in-law
contract created by Dr. Bell's statutory duty to provide stabilizing medical care, and Blue Cross's
concomitant statutory duty to pay for emergency services rendered to its enrollees.


*219  D.


[5]  To avoid these conclusions, Blue Cross claims the legislative history of section 1371.4—
the enactment of which Blue Cross opposed—compels a different result, and that section 1371.4
merely establishes “guidelines for the time and manner of payment of emergency charges.” We
disagree.


1.


Although section 1371.35 sets out the time and manner for the reimbursement of claims, there are
no such requirements in section 1371.4, the statute imposing the duty to reimburse (and the statute
directly at issue in this case). The trial court's order nevertheless states that section 1371.4 “does not
purport to regulate the amount of reimbursement, only the time and manner of reimbursement.” To
support this finding, Blue Cross contends that, assuming “some nebulous equitable notion of ‘fair’
compensation” is applied, the amount paid to noncontracting providers “should be determined
primarily based on the contract between Blue Cross and its subscribers....” Beyond that, Blue Cross
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insists that “a system whereby non-contracting providers would be compensated at a higher rate
than contracting providers [would destroy] any incentive for emergency providers to contract with
a health plan like Blue Cross,” with a net result of “higher premiums for subscribers based on
the higher cost of non-contracted emergency provider services....” However concerned we may be
about spiraling costs for health care service plans and their enrollees, those concerns cannot justify
a rule that would single out emergency care physicians and force them to work for something other
than a reasonable fee.


2.


Section 1371.4 originated as Senate Bill No. 1832, which was introduced at the request of the
California Medical Association and supported by (among others) the California Chapter of the
American College of Emergency Physicians, and was originally drafted to “require plans to
reimburse physicians for emergency services and care up to the point of stabilization, and at rates
no less than Medicare reimbursement levels.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d
reading analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 5.) Blue Cross opposed the
bill precisely because it “would [have] require [d] plans to pay for emergency services and care at
no less than the Medicare reimbursement rate,” which Blue Cross said was inconsistent with its
efforts to control costs “through negotiated fees with providers.” (Id., p. 6.) Blue Cross prevailed,
the Medicare floor was deleted, and, the statute as enacted simply provides that a “health care
service *220  plan shall reimburse providers for emergency services **695  and care provided to
its enrollees.” (§ 1371.4, subd. (b).)


Because the statute does not tie reimbursement to Medicare, Blue Cross now claims it is free
to reimburse emergency care providers at whatever rate it unilaterally and arbitrarily selects.
According to Blue Cross, “it is clear that the Legislature was using the term ‘reimbursement’ in
its generic sense, i.e. as a synonym for ‘payment,’ and not, as [Dr. Bell claims], as a requirement
that the payment be ‘reasonable’ or otherwise tied to a specific amount.” Although we agree that
Blue Cross's reimbursement obligation is not tied to a specific amount (Medicare or anything else),
we do not agree that Blue Cross has unfettered discretion to determine unilaterally the amount
it will reimburse a noncontracting provider, without any regard to the reasonableness of the fee.
(In re Howard N. (2005) 35 Cal.4th 117, 24 Cal.Rptr.3d 866, 106 P.3d 305; Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743–744, 110 Cal.Rptr.2d 828, 28 P.3d 876 [a part of a statute must
be harmonized within its statutory framework, and must be construed to “ ‘result in wise policy
rather than mischief or absurdity’ ”]; Kavanaugh v. West Sonoma County Union High School Dist.
(2003) 29 Cal.4th 911, 923–924, 129 Cal.Rptr.2d 811, 62 P.3d 54.)


Two additional reasons compel this result.
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First, the health care plans' duty to reimburse arises out of the providers' duty to render services
without regard to a patient's insurance status or ability to pay. Because Blue Cross's interpretation
of “reimburse” would render illusory the protection the Legislature granted to the providers, the
duty to reimburse must be read as a duty to pay a reasonable and customary amount for the services
rendered. (Cf. Stevenson v. San Francisco Housing Authority (1994) 24 Cal.App.4th 269, 283, 29
Cal.Rptr.2d 398; Stoneson Development Corp. v. Superior Court (1987) 197 Cal.App.3d 178, 180,
242 Cal.Rptr. 721.)


Second, Blue Cross's interpretation would mean the emergency care providers could be reimbursed
at a confiscatory rate that, aside from being unconscionable, would be unconstitutional. (Cooley
v. Superior Court (2002) 29 Cal.4th 228, 252, 127 Cal.Rptr.2d 177, 57 P.3d 654 [a statute
should be interpreted to avoid constitutional difficulties]; Cunningham v. Superior Court (1986)
177 Cal.App.3d 336, 348, 222 Cal.Rptr. 854 [a professional cannot be forced to give away a
portion of his livelihood]; California Gillnetters Assn. v. Department of Fish & Game (1995)
39 Cal.App.4th 1145, 1156, 46 Cal.Rptr.2d 338.) In short, the statute must be read to require
reasonable reimbursement.


*221  E.


In its demurrer, Blue Cross challenged both Dr. Bell's standing and the merits of his claims (1) that
he has a right (implied by law) to recover a reasonable amount for emergency services rendered
to Blue Cross enrollees and (2) that he has a right to pursue his UCL claim. On this appeal, Blue
Cross contends that, assuming Dr. Bell's standing, its demurrer was nevertheless properly sustained
because Dr. Bell's first amended complaint fails to state a cause of action.


[6]  We reject Blue Cross's contention that Dr. Bell has no implied-in-law right to recover for the
reasonable value of his services. “He who takes the benefit must bear the burden” (Civ.Code, §
3521), and he who has “performed the duty of another by supplying a third person with necessaries,
although acting without the other's knowledge or consent, is entitled to restitution from the other
therefore if [¶] (a) he **696  acted unofficiously and with intent to charge therefor, and [¶] (b)
the things or services supplied were immediately necessary to prevent serious bodily harm to
or suffering by such person.” (Rest., Restitution, § 114 (1937), quoted in California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th at p. 1137, fn. 3,
4 Cal.Rptr.3d 583.) Dr. Bell's quantum meruit claim is sufficient for pleading purposes and thus
is not subject to demurrer.


[7]  We likewise reject Blue Cross's contention that Dr. Bell has failed to state a cause of action
under the UCL, where the issue is whether Dr. Bell's first amended complaint alleges that Blue
Cross engaged in a business practice likely to deceive the reasonable person to whom the practice
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was directed, not whether there was actual deception. (South Bay Chevrolet v. General Motors
Acceptance Corp. (1999) 72 Cal.App.4th 861, 878, 883, fn. 18, 85 Cal.Rptr.2d 301; Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1267, 10 Cal.Rptr.2d 538, 833 P.2d 545; Committee
on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 211, 197 Cal.Rptr.
783, 673 P.2d 660.) For pleading purposes, Dr. Bell's complaint (including his declaratory relief
cause of action) is more than adequate. 9


9 To the extent Blue Cross contends the UCL claim fails because there must be an allegation
that an act violated a specific statute (Cel–Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co. (1999) 20 Cal.4th 163, 185, 83 Cal.Rptr.2d 548, 973 P.2d 527), our rejection
of Blue Cross's challenge to Dr. Bell's standing allows Dr. Bell to sue for a violation of
section 1371.4 under the UCL.


*222  F.


Dr. Bell and the California Medical Association tell us that, “[f]or countless Californians,
emergency departments are the difference between life and death and are the most important
component of our State's health care ‘safety net.’ Over 10 million people visit emergency
departments in California each year, according to the California Chapter of the American College
of Emergency Physicians.” They claim that “Blue Cross's underpayments have had the effect of
destabilizing emergency departments statewide. When Blue Cross does not pay its fair share for
emergency physician services, all Californians suffer. With less money, emergency departments
close or become short-staffed, resulting in long patient waits and overcrowding; prolonged
patient pain and suffering; patient dissatisfaction; and sometimes even violence in the emergency
department. While the number of people seeking care at emergency departments has increased,
between 1988 and 1998 over 1,100 emergency departments closed nationwide. During that same
period, 12 [percent] of California emergency departments closed; in 1999 and 2000, another nine
emergency departments were shuttered.”


Blue Cross has a different perspective, and insists that Dr. Bell and the California Medical
Association are ignoring “the broader and harmful consequences of their respective positions on
the system of managed health care in California and, in particular, the ability of health plans to
serve the public interest by negotiating contracts with providers and thereby holding down the
cost of health care in this State.” According to Blue Cross, “[o]ne significant way managed care
companies control costs is through negotiated fees with providers. Plans will be discouraged from
negotiating lower provider fees, fees which save their members money through lower premiums
and lower co-payments, if they are bound to reimburse providers at a specified level. **697
In addition, there would be no incentive for members to seek treatment in the less costly office
setting in cases where emergency treatment is not necessary, since they will know payment in
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an emergency room is guaranteed.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading
analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 6.)


For our part, we reject the parties' suggestion that we can solve the societal and economic problems
defined by their rhetoric, and emphasize that our decision is limited to the precise issue before us—
that the obligation to “reimburse” imposed by section 1371.4. is to reimburse a reasonable sum, the
definition of which will be adjudicated by Dr. Bell's prosecution of this lawsuit against Blue Cross.


*223  DISPOSITION


The judgment is reversed and the cause is remanded to the trial court with directions (1) to vacate
its order sustaining Blue Cross's demurrer, (2) to enter a new order overruling the demurrer and
fixing the time within which Blue Cross may answer the first amended complaint, and (3) placing
the case on track for trial. Dr. Bell is awarded his costs of appeal.


We concur: SPENCER, P.J., and ROTHSCHILD, J.


All Citations


131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, 05 Cal. Daily Op. Serv. 6416, 2005 Daily Journal D.A.R.
8758
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9 Cal.App.3d 161, 88 Cal.Rptr. 319, 168 U.S.P.Q. 779


JULIAN BLAUSTEIN, Plaintiff and Appellant,
v.


RICHARD BURTON et al., Defendants and Respondents


Civ. No. 34751.
Court of Appeal, Second District, Division 5, California.


May 28, 1970.


SUMMARY


Plaintiff, a motion picture producer, sued to recover from defendant movie stars damages for
breach of contract, unjust enrichment, breach of confidential relationship, and services rendered
and benefits conferred in connection with defendants' use of plaintiff's idea for production of a
motion picture based on the play “The Taming of the Shrew.” The idea also included the casting
of defendants as the stars, the use of a stage director as director for the picture, the elimination
from the film version of the play within a play device employed by Shakespeare, the beginning of
the film with the main body of the story, the inclusion in the film of two scenes merely described
in the play, and the filming of the picture in Italy. The trial court granted defendants' motion for
summary judgment. (Superior Court of Los Angeles County, Robert W. Kenny, Judge.)


On appeal, the judgment was reversed. It was held that plaintiff's affidavit, made in opposition
to the motion for summary judgment, sufficiently raised a triable issue of fact as to whether
the disclosure by plaintiff to defendants of his idea was made in confidence and accepted on
the understanding that they would not use it without his consent, in stating that plaintiff knew
defendants' agent to be highly reputable, that plaintiff had prior dealings with the agent, had the
same attorneys as defendants, and had received a constantly renewed invitation to disclose his ideas
and render services on the project, that he reposed trust and confidence in defendants and their
representatives, and that he did not expect or intend defendants to go forward with the production
of the picture and make use of his ideas without his participation. It was also held that the statute
of frauds did not apply to the implied contract, fully performed by plaintiff, and that it was not
permissible on the motion for summary judgment to find that the cause of action was barred by
the two-year statute of limitations, since the trier of fact might conclude that release of the picture
triggered the obligation to pay and the action was commenced a few *162  months after its release.
The court also expressed its opinion that plaintiff's idea was one that might be protected by contract.
(Opinion by Frampton, J., *  with Stephens, Acting P. J., and Aiso, J., concurring.)
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* Retired judge of the superior court sitting under assignment by the Chairman of the Judicial
Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Judgments § 8a(10)(c)--Summary Judgments--Issue Determined by Trial Court.
In ruling on a motion for summary judgment, the issue to be determined by the trial court is whether
the party opposing the motion presented any facts giving rise to a triable issue or defense, and not
to pass on or determine the issue itself, that is, the true facts in the case.


(2)
Judgments § 8a(9)(d)--Summary Judgments--Opposing Affidavits-- Construction.
The facts alleged in the affidavits of a party against whom a motion for summary judgment is
made must be accepted as true; such affidavits, to be sufficient, need not necessarily be composed
wholly of evidentiary facts.


[See Cal.Jur.2d, Judgments, § 40; Am.Jur., Pleading (1st ed § 340 et seq.).]


(3)
Judgments § 8a(10)(f)--Summary Judgments--When Motion Properly Granted.
A summary judgment is proper only where the moving party's affidavits would suffice to sustain
judgment in his favor and his opponent does not show, by affidavit, such facts as may be deemed
sufficient, by the judge hearing the motion, to present a triable issue of fact.


(4)
Judgments § 8a(9)(d)--Summary Judgments--Opposing Affidavits-- Construction.
Affidavits filed in connection with a summary judgment motion are to be construed with all
intendments in favor of the party opposing the motion.


(5)
Discovery and Depositions § 26--Use:Judgments § 8a(6)--Summary Judgments--Procedure.
It is proper to use depositions in support of or in opposition to a motion for summary judgment.
*163
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(6)
Judgments § § 8a(8)(d), 8a(9)(d)--Summary Judgments--Construction-- Affidavits: Opposing
Affidavits.
In examining the sufficiency of affidavits filed in connection with a motion for summary judgment,
the moving party's affidavits are strictly construed and those of his opponent liberally construed;
doubts as to the propriety of granting the motion should be resolved in favor of the party opposing
the motion.


(7)
Judgments § 8a(10)(b)--Summary Judgments--Nature of Hearing.
Summary judgment procedure is drastic and should be used with caution, so that it does not become
a substitute for the open trial method of determining the facts.


(8)
Literary Property § 5--Protectible Rights--Idea.
A producer should be compelled to hold to his promise to pay for the disclosure of an idea, in
return for such disclosure, whether the idea is for protectible or unprotectible material.


(9)
Literary Property § 18--Procedure--Presumptions.
There is nothing unreasonable in assuming that a producer would obligate himself to pay for the
disclosure of an idea that he would otherwise be legally free to use but which, in fact, he would
be unable to use except for the disclosure.


(10)
Literary Property § 5--Protectible Rights--Idea.
A producer and a writer should be free to make any contract they desire to make with reference to
the buying of the writer's ideas; that the producer may later determine, with a little thinking, that
he could have had the same ideas and could thereby have saved considerable money, is no defense
against the writer's claim, and this is so even though the material to be purchased is abstract and
unprotected material.


(11)
Contracts § 85--Consideration--Kinds:Literary Property § 5-- Protectible Rights--Idea.
An idea that can be the subject matter of a contract need not be novel or concrete.
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(12)
Literary Property § 5--Protectible Rights--Idea.
The idea of a motion picture producer of filming Shakespeare's play “The Taming of the Shrew”
is one that may be protected by contract.


[Motion pictures, radio, and television, note, 23 A.L.R.2d 244. See also Cal.Jur.2d, Literary
Property, § 4; Am.Jur.2d, Copyright and Literary Property, § 3.] *164


(13)
Contracts § 15--Consent--Communication.
Express or implied contracts are based on the parties' intent and are distinguishable only in the
manifestation of assent.


(14)
Contracts § 24--Consent--Conduct Signifying Acceptance.
The making of an agreement may be inferred by proof of conduct as well as by proof of the use
of words.


(15)
Judgments § 8a(10)(e)--Summary Judgments--Issures Precluding Summary Judgment:Literary
Property § 19--Questions of Law and Fact.
Whether plaintiff, a motion picture producer, and defendant movie stars, by their oral declarations
and conduct, as shown by depositions and affidavits, entered into a contract whereby defendants
agreed to compensate plaintiff if they used his idea for a picture production, was a question of fact
that could not be properly resolved in a summary judgment proceeding, but was required to be
resolved on a trial of the issue.


(16)
Judgments § 8a(10)(e)--Summary Judgments--Issues Precluding Summary Judgment.
Even where a question of interpreting contractual provisions is involved on a motion for summary
judgment, if the opposing interpretations are both reasonable, a question of fact is raised, which
precludes summary judgment.


(17)
Frauds, Statute of § 6--Agreement Not to Be Performed Within a Year:Judgments § 8a(10)(e)--
Summary Judgments--Issues Precluding Summary Judgment.
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The application of Civ. Code, § 1624, subd. 1, concerning the invalidity of an unwritten agreement
not to be performed within a year, rested on a triable issue of fact where the trier of fact might
conclude there was an implied contract defendants would pay for the use of plaintiff's idea for a
motion picture if the idea was used, that is, a unilateral contract involving a promise to pay for
an act of disclosure, which does not fall within the statute of frauds section dealing with contracts
not to be performed within one year.


(18)
Frauds, Statute of § 59(2)(g)--Estoppel to Assert Statute--Full Performance by One Party.
Where a contract was fully performed by one party and nothing remained to be done except the
payment of money by the other party, the statute of frauds did not apply.


(19)
Frauds, Statute of § 8(1)--Agreements Not to Be Performed Within a Year--Possibility of
Performance.
To fall under the bar of *165  Civ. Code, § 1624, subd. 1, concerning the invalidity of an unwritten
agreement not to be performed within a year, the contract must, by its terms, be impossible of
performance within a year; if it is unlikely that it will be so performed, or the period of performance
is indefinite, the statute does not apply.


(20)
Limitation of Actions § 39--Period of Limitations--Implied Contracts.
In an action to recover on an implied promise to pay for the disclosure of an idea for a motion
picture, it was not permissible, on a motion for summary judgment, to find that plaintiff's cause
of action was barred by the two-year statute of limitations, where the trier of fact might conclude
that the date of release of the picture was the use intended by the parties to trigger defendants'
obligation to pay and the record disclosed that plaintiff's action was commenced a few months
after release of the picture.


(21)
Judgments § 8a(9)(e)--Summary Judgments--Sufficiency of Opposing Affidavits.
Under the rules governing the granting of a summary judgment, plaintiff's affidavit, made in
opposition to defendant's motion for summary judgment, sufficiently raised a triable issue of fact
as to whether plaintiff's disclosure to defendants of his idea for a motion picture was made in
confidence and was accepted by them on the understanding that they would not use it without
plaintiff's consent, in stating that plaintiff knew defendants' agent to be highly reputable, that
plaintiff had prior dealings with the agent and the same attorneys as defendants, that plaintiff had
received a constantly renewed invitation to disclose his ideas and render services on the project,
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that he reposed trust and confidence in defendants and their representatives, and that he did not
expect or intend defendants to go forward with the production of the picture and use his ideas
without his participation.


COUNSEL
Kaplan, Livingston, Goodwin, Berkowitz & Selvin, Melville B. Nimmer, Bayard F. Berman and
Sol Rosenthal for Plaintiff and Appellant.
Slaff, Mosk & Rudman, George Slaff, Norman G. Rudman and Richard C. Solomon for
Defendants and Respondents. *166


FRAMPTON, J. *


* Retired judge of the superior court sitting under assignment by the Chairman of the Judicial
Council.


Statement of the Case
Plaintiff, on November 14, 1967, filed his complaint against the defendants Richard Burton,
Elizabeth Taylor Burton, Franco Zeffirelli, and Does I through X, wherein he sought damages
for (1) breach of contract, (2) unjust enrichment, (3) breach of confidential relationship and (4)
services rendered and benefits conferred. Answer to the complaint was filed by the Burtons on
January 16, 1968, and no other defendant was served or appeared in the action.


On March 20, 1968, respondents (Burtons) took appellant's (Blaustein's) deposition, and on June
18, 1968, respondents filed their notice of motion for summary judgment based solely upon
appellant's deposition. The motion was noticed for hearing on July 17, 1968, but by stipulation,
hearing thereon was continued first to July 31, 1968, and ultimately to October 21, 1968.


On July 29, 1968, appellant filed his own affidavit and the deposition of Martin Gang, taken
on March 26, 1968, in opposition to the motion. On .ctober 17, 1968, respondents filed the
declarations of Richard McWhorter and Norman G. Rudman, and the affidavit of Kenneth L.
Maidment in support of the motion.


The matter was argued and submitted and the court announced its decision granting the motion
on November 19, 1968. Motion for reconsideration was denied January 10, 1969, and summary
judgment was entered in favor of respondents on January 16, 1969. The appeal is from the
judgment.


Statement of Facts
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Appellant, in his deposition, testified that he had been in the motion picture business since 1935.
After serving as a reader, a story editor, the head of a story department, and an editorial supervisor,
he became a producer of motion picture films in 1949. The films he has produced include “Broken
Arrow”; “Mr. 880”; “Half Angel”; “Just One More Chance”; “Take Care of My Little Girl”; “The
Day the Earth Stood Still”; “The Outcasts of Poker Flat”; “Don't Bother to Knock”; “Desiree”;
“The Racers”; “Storm Center”; “Cowboy”; “Bell, Book and Candle”; “The Wreck of the Mary
Deare”; “Two Loves”; “The Four Horsemen of the Apocalypse”; and *167  “Khartoum.” The
functions of a producer of a motion picture are to (1) generate the enthusiasm of the various
creative elements as well as to bring them together: (2) search out viable locations which would
be proper for the artistic side of the production and would be proper from the logistic physical
production side; (3) create a budget that would be acceptable from the physical point of view as
well as satisfactory from the point of view of implementing the requirements of the script; (4) make
arrangements with foreign government where the photography would take place; (5) supervise
the execution of the script, the implementation of it onto film; (6) supervise the editing of all
the production work down through the dubbing process and the release printing process, at least
through the answer print process with Technicolor in this case; (7) the obligation of consulting
with the United Artists people on advertising and publicity; (8) arrange casting; (9) engage the
interests of the kind of star or stars that they (the United Artists' people) would find sufficiently
attractive to justify an investment, and (10) develop the interest of a proper director.


During 1964, appellant conceived an idea consisting of a number of constituent elements including
the following: (a) the idea of producing a motion picture based upon William Shakespeare's play
“the Taming of the Shrew”; (b) the idea of casting respondents Richard Burton and Elizabeth
Taylor Burton as the stars of this motion picture; (c) the idea of using as the director of the motion
picture Franco Zeffirelli, a stage director, who at that time had never directed a motion picture
and who was relatively unknown in the United States; (d) the idea of eliminating from the film
version of the play the so-called “frame” (i.e., the play within a play device which Shakespeare
employed), and beginning the film with the main body of the story; (e) the idea of including in the
film version the two key scenes (i.e., the wedding scene and the wedding night scene) which in
Shakespeare's play occur offstage and are merely described by a character on stage; (f) the idea of
filming the picture in Italy, in the actual Italian settings described by Shakespeare.


On April 6, 1964, appellant met with Hugh French, an established motion picture agent who was
then, and was at the time of the taking of the deposition (March 20, 1968), the agent for respondent
Richard Burton. Prior to such meeting, appellant knew that Mr. French was Mr. Burton's agent and
Mr. French knew that appellant was a motion picture producer, as appellant and Mr. French had
been involved in business dealings together in the past. At such meeting, appellant first asked Mr.
French “if he could tell me anything about the availability of Mr. and Mrs. Burton.” Mr. French
replied: “Well, they have many commitments; but, as you know, they are always interested in good
ideas or good scripts or good projects.” *168  Appellant then replied: “Well, I have a thought about
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a picture for the Burtons, but it makes no sense to discuss it unless you would be interested in it
or unless you tell me that they would be available to consider a production beyond their current
commitments.” Mr. French responded: “No, indeed, I would like to hear what you have in mind.”
Appellant then said that he thought there would be something uniquely attractive at that time to do
a film based on Shakespeare's “Taming of the Shrew” with respondents as the stars of the picture.
Mr. French's reaction was “instantaneous and affirmative.” Appellant then asked Mr. French if the
idea had ever been previously discussed, and Mr. French replied no, that to his knowledge it had
not been. Mr. French further stated that he would discuss appellant's idea with Mr. Burton, and
would try to arrange a meeting in New York between appellant and the Burtons.


Thereafter, at Mr. French's suggestion and with tickets arranged for by Mr. French, appellant
attended the opening of Mr. Burton's stage production of “Hamlet” in New York City on April 9,
1964. At that time, Mr. French introduced appellant to Mr. Burton as “the man who had been talking
about Taming of the Shrew.” Because of Mr. Burton's preoccupation with his stage production, it
was not possible at that time for appellant to have a private meeting with the Burtons, so appellant
proceeded on to London, where he was engaged in production work on another motion picture.


Upon arriving in London, appellant decided to explore the possibility of using the services of
Franco Zeffirelli as the director of “The Taming of the Shrew” motion picture. Accordingly, on
May 11, 1964, appellant met with John Van Eyssen, Mr. Zeffirelli's agent, in London. Appellant
related his idea to Mr. Van Eyssen, and his disclosure thereof to Mr. French. To appellant's inquiry
as to the possible availability of Mr. Zeffirelli, Mr. Van Eyssen replied “that he thought it was just
a splendid idea, that he was absolutely certain that his client would agree with his reaction, but that
he would telephone him in France and discuss it with him as quickly as he could reach him. ...”
Thereafter, appellant, together with Mr. Van Eyssen, met with Mr. Zeffirelli in Paris on May 22,
1964. Appellant there related his idea in some detail to Mr. Zeffirelli, and Mr. Zeffirelli's response
was: “I can't tell you how much I would like to do it, but why would the Burtons accept me?”
Appellant replied “... that is my job, to generate their enthusiasm for you, ... [and] I think there is
a very good chance of my persuading them to accept you.”


On May 25, 1964, appellant, while still in London, telephoned to Mr. French in Los Angeles,
suggested the idea of Mr. Zeffirelli acting as director of the proposed motion picture, told of the
meeting with Zeffirelli, and suggested that this information be communicated to Mr. and Mrs.
Burton. *169  The possibility of a meeting between appellant and Mr. and Mrs. Burton was also
discussed in this telephone conversation. On May 27, 1964, appellant sent the following cable
to Mr. French: “Leaving in few days. Please cable about Burton meeting so can plan New York
stopover. Julian Blaustein.” On May 30, 1964, Mr. French cabled the following reply: “Sorry for
delay reply but as cannot give you definite answer suggest you return California most convenient
route. If this via New York, will try to arrange meeting. Hugh.” On May 31, 1964, Mr. French sent
the following cable to appellant: “Now have definite reaction, Richard delighted meet you New
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York. Let me know when you expect arrive. Will try be there if you feel can help. Hugh.” En route
from London to Los Angeles, appellant stopped over in New York City until June 3, 1964. He was
unable during this time to meet with Mr. and Mrs. Burton.


Upon his return to Los Angeles, appellant met with Martin Gang on June 25, 1964. Mr. Gang at
that time was appellant's lawyer. Mr. Gang's firm was also the attorneys for respondents Richard
Burton and Elizabeth Taylor Burton. Aaron Frosch, a New York lawyer, acted as general counsel
for Mr. and Mrs. Burton. At the meeting between appellant and Mr. Gang, appellant disclosed his
above described idea, and related his dealings up to that point with Mr. French. Appellant told Mr.
Gang that “Mr. French has so far been unable to arrange a meeting” with Mr. and Mrs. Burton. Mr.
Gang offered to attempt to arrange such a meeting. Mr. Gang thereupon phoned Aaron Frosch and
informed him of appellant's desire to meet with Mr. and Mrs. Burton and of the reasons for such a
meeting. Mr. Frosch stated that he believed that he could arrange such a meeting, suggesting that
appellant phone him upon appellant's arrival in New York.


Upon his arrival in New York, appellant phoned Mr. Frosch's secretary on June 29, 1964, and was
told to contact Richard Hanley, appointments secretary for Mr. and Mrs. Burton. Appellant did
phone Mr. Hanley, who recognized him and stated “It looks fine. Richard and Elizabeth know you
are here and we will get it set up as quickly as we can.” On the afternoon of June 30, 1964, Mr.
Hanley phoned appellant and said: “Can you come up to see them?” Appellant proceeded to Mr.
and Mrs. Burton's hotel suite, was introduced to Mr. Burton by Mr. Hanley, and then met for a
period alone with Mr. Burton. Later, Mrs. Burton joined them. At the beginning of the conversation
between appellant and Mr. Burton regarding “The Taming of the Shrew,” Mr. Burton commented
upon what a good idea it was for Mrs. Burton and him to make such a motion picture, adding, “I
don't know how come we hadn't thought of it.”


After Mrs. Burton joined them, appellant explained in full his ideas regarding the proposed project.
This included the use of Mr. Zeffirelli as *170  the director. Mr. Burton said of Zeffirelli “I think he
is a marvelous idea. The idea of who directs this picture is naturally very important, and I just think
you have made a very good choice. And you have met with him?”, to which appellant replied in the
affirmative. They then discussed the cost of the film, and of appellant's prior discussion with Mr.
Zeffirelli relative to the cost area. Mr. Burton stated “Well, certainly with you as an experienced
producer, you can contribute that part of it to him.”


There then was a discussion of possible conflicting commitments, and Mr. Burton stated with
reference to another project, “Well, look, we are not actually committed to that, and I do believe
that could be pushed back anyway. This idea is such a good one and this picture is so important
that we do it that I think we should plan on doing it. And we can try to juggle our other productions
to fit this.” Toward the end of the meeting, Mr. Burton stated, “Well, let's plan to go ahead now.
Elizabeth and I would like to do this. We think Zeffirelli is a good idea. We will accept him. You







Blaustein v. Burton, 9 Cal.App.3d 161 (1970)
88 Cal.Rptr. 319, 168 U.S.P.Q. 779


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


tell me you have worked out a potential deal with him.” Appellant had discussed Mr. Zeffirelli's
connection with the proposal with Mr. Van Eyssen. Mr. Burton instructed appellant to work out
appropriate arrangements with Aaron Frosch. The meeting ended with a mutual expression of
looking forward to working together.


After the above meeting, and before appellant left the United States, he called Martin Gang in
California from New York City. In this telephone conversation, he told Mr. Gang “Look, you do
whatever you think is right about structuring a deal with Aaron Frosch, and you know I am not
going to be difficult about my end of this because this is a very important picture to me and I don't
want you to feel that we have got to fight with anybody, whatever might come up, about any fees
and my participation and so forth. It's a picture I want very badly to do, and please keep me in
touch.” Mr. Gang replied, “Congratulations. I will get onto it right away and keep you informed.”


Upon appellant's return to London, where he was working on another motion picture, he met
with Mr. Van Eyssen and proceeded further with the negotiation of a deal for the services of Mr.
Zeffirelli as director. Appellant reported progress made in these negotiations in a letter dated July
7, 1964, which he sent to Martin Gang.


On August 11, 1964, appellant received a phone call in London from Mickey Rudin, who was then
a partner in Mr. Gang's law firm. Mr. Rudin worked in close contact with Mr. Frosch in connection
with “The Taming of the Shrew.” Mr. Rudin represented Mr. and Mrs. Burton in connection with
“The Taming of the Shrew,” and as far as Mr. Gang knows, has continued to *171  do so even
after Mr. Rudin disassociated from the Gang firm. In the phone call of August 11, 1964, appellant
asked Mr. Rudin what percentage share of the gross receipts from the motion picture “The Taming
of the Shrew” appellant would receive if he were paid no guaranteed fee; what percentage share
he would receive if he were paid a guaranteed fee of $50,000, and what percentage share he would
receive if he were paid a guaranteed fee of $100,000. Mr. Rudin replied that he would think about
it and let appellant know.


About November 27, 1964, appellant “felt that there was nothing to do but wait until the Burtons
are in a position to and have an inclination to make a commitment.”


On December 30, 1964, appellant met with Mr. Gang and Mr. Rudin in Mr. Gang's office in Los
Angeles. At this meeting appellant learned that his position in the project was in jeopardy. At this
time both Mr. Rudin and Mr. Gang advised appellant that he had no legal rights in the project, and
appellant “simply accepted that.”


In March 1965, a meeting was held in Dublin, Ireland, where Mr. Burton was filming another
motion picture, attended by Mickey Rudin, among others. The meeting concerned “The Taming
of the Shrew” project, including appellant's participation in connection therewith. Following this
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meeting, Mr. Rudin stopped off in London, en route back to Los Angeles, and on March 18, 1965,
phoned appellant. In that phone conversation, Mr. Rudin stated to appellant that “[he] might not be
the producer if the picture is ever made.” Mr. Rudin further stated, “under any conditions, however,
there would be a reward for your contribution to the project.” On March 20, 1965, appellant
addressed a letter to Messrs. Rudin and Gang in which he said in part: “There's no point rehashing
the various elements involved; nor is there any point attempting to ‘try the case,’ particularly with
my own attorney. I realize I must simply accept whatever Aaron Frosch and you agree is proper
‘reward’ for my contribution. But it's important to me, Mickey, that you understand I can never
consider any such payment to be a satisfactory substitute for the function that has been denied me
on a project I initiated.” In conversations with Mr. Van Eyssen (face to face) and with Mr. Zeffirelli
(via telephone) on March 25, 1965, appellant was advised that the suggestion that appellant not be
the producer of the film had come from “the other side” and from “the Burton lawyer.” Appellant
understood this reference to be directed toward Mr. Aaron Frosch and so advised both Mr. Zeffirelli
and Messrs. Gang and Rudin.


Upon Mr. Rudin's return to Los Angeles, he reported events at the Dublin meeting to his then
partner, Martin Gang. Mr. Gang wrote to appellant on April 27, 1965, stating that Mr. Rudin had
reported to him *172  that “there is no question in anybody's mind that this was your idea, of
‘Taming of the Shrew’ and bringing Zeffirelli in was your idea, and this is so recognized by all
the principals, including Mr. Burton and Mr. Zeffirelli.”


In December 1965, appellant heard rumors of a “deal” being made for the production of “The
Taming of the Shrew” involving the respondents and was informed by Mr. Gang that discussions
to this effect were then taking place with Columbia Pictures Corporation. In a letter to Mr. Gang
dated January 3, 1965, but, in fact, written and sent on January 3, 1966, appellant suggested
the possibility of informing Columbia of his participation in the project, noting that “Burton has
acknowledged the obligation involved,” and stating, “I should imagine Columbia wouldn't hesitate
to acknowledge Burton's (and Zeffirelli's) obligation to me as an obligation of the production—
provided it's discussed at the proper time, which is during the negotiations of the entire deal.” Mr.
Gang's response to this suggestion was to advise appellant against contacting Columbia since by
doing so “he might upset the possibility of any deal being made because Columbia wouldn't want
to get involved in litigation, and that if he wanted to get any rewards out of it for any reason,
without giving any legal opinions, that it would be best not to upset that apple cart.” Appellant
did not communicate with Columbia.


Thereafter, a motion picture based upon William Shakespeare's play “The Taming of the Shrew”
was produced and exhibited commencing in or about March 1967. The motion picture stars
respondents Richard Burton and Elizabeth Taylor Burton, and is directed by Franco Zeffirelli. The
motion picture was financed and distributed by Columbia Pictures Corporation, although at the
time of taking Mr. Gang's deposition (March 26, 1968), the formal contract between Columbia
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and the respondents remained to be completed. Mr. Rudin has represented Mr. and Mrs. Burton
in the negotiations with Columbia. The motion picture as completed utilizes the following ideas
disclosed by appellant to respondents: (1) It is based upon the Shakespearean play “The Taming
of the Shrew”; (2) it stars Elizabeth Taylor Burton and Richard Burton in the roles of Katherine
and Petruchio, respectively; (3) the director is Franco Zeffirelli; (4) it eliminates the “frame,” i.e.,
the play within a play device found in the original Shakespearean play, and begins with the main
body of the story; and (5) it includes an enactment of the two key scenes previously referred to by
appellant which in Shakespeare's play occur off-stage.


In addition, the film was photographed in Italy, although not in the actual locales in Italy described
by Shakespeare.


Respondents have paid no monies to appellant, nor have they accorded him any screen or
advertising credit. *173


Respondents, while not challenging the foregoing statement of facts, except to say that they do not
acquiese in the claimed “characterizations” and “conclusions” contained therein, urge that critical
facts have been omitted therefrom. These critical facts, according to respondents, as revealed by
the record, are as follows: In connection with appellant's meeting on April 6, 1964, with Hugh
French, motion picture agent for respondent Richard Burton, appellant, was, according to his own
testimony, familiar with the function of an agent for an established star in the motion picture
industry. Appellant was aware of the role usually played by an agent for an established star, which
was to screen projects submitted to the star, in turn submitting them to the star for a determination
of interest. If there is interest, the agent usually pursues it further on the star's behalf.


Appellant was aware that an agent for a major star cannot commit the star without the star's
approval. This is the practice in very close to 100 percent of the cases and in that sense differs
from other agencies. The “few cases” in which the star permits his agent to make commitments
on his behalf “are very rare.”


Appellant testified in his deposition that there is nothing unique about doing Shakespeare on the
screen. It has been done many times. It has been done by leading stars of the calibre of Laurence
Olivier. Respondent Richard Burton has himself previously appeared in a motion picture made of
Shakespeare's “Hamlet.” Shakespearean productions in motion picture form have been made in
the United States, with leading stars, and also in England, the Soviet Union and other countries
of the World.


Appellant testified that there is nothing unique about the idea of making a motion picture entitled
“The Taming of the Shrew,” based on Shakespeare's play of that title. Such has been done in the
United States before the making of the film here in issue, and the earlier film featured in its leading







Blaustein v. Burton, 9 Cal.App.3d 161 (1970)
88 Cal.Rptr. 319, 168 U.S.P.Q. 779


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


roles (Petruchio and Katherine) stars who were then married to each other and who were perhaps
the leading idols of the screen at the time, Mary Pickford and Douglas Fairbanks. The Pickford-
Fairbanks film “The Taming of the Shrew” was done in the 1930's. The declaration of Norman
B. Rudman filed in support of the motion disclosed that the earlier version of the film also (1)
eliminated the “frame” (the play within a play device utilized by Shakespeare), and (2) depicted
on screen the wedding night scenes which in the Shakespearean original occurs off-stage and are
merely described by narration.


Appellant testified in his deposition that there was nothing unique or unusual about doing “The
Taming of the Shrew” with two of the leading actors of the time, in the sense that it had been
done once before, but “there was something unusual about the particular notion of doing it under
other circumstances.” *174  There is nothing unique about a stage director of good repute coming
directly from the stage to motion pictures and directing a major motion picture. Such has been done
often in the past by such directors as Ruben Mamoulian, Josh Logan, Danny Mann, Orson Welles,
Eliah Kazan, and by Mike Nichols, who directed the film “Who's Afraid of Virginia Woolf,” which
starred the respondents in its leading roles, as his first film production.


Appellant testified further in his deposition that there is nothing unique about a non-American
director directing English speaking actors in a film. Zeffirelli speaks quite good English, was
distinguished for his directorial work in the field of opera and had done many stage productions
in different languages in Italy, France and England. Zeffirelli was well known and distinguished
as a director of at least one Shakespearean production, “Romeo and Juliet,” prior to his direction
of the respondents in “The Taming of the Shrew.”


Appellant testified further, by way of deposition, that he asked Mr. French to communicate with
the Burtons to ascertain whether or not they would be interested in doing “The Taming of the
Shrew.” Appellant was interested in this from a business point of view so that he might have an
interest in the film as a producer. One of appellant's objects was to negotiate a co-production or
joint venture agreement with respondents under which he would be engaged as producer of the
film under specific terms and conditions, and respondents would be committed to star in the film,
their services to begin on a given start date. Appellant's company and respondents or their company
would be co-venturers and co-owners of the film. The negotiations did not result in a co-production
or joint venture agreement.


Appellant testified further, by way of deposition, that his interest in the possibility of using the
services of Franco Zeffirelli as director of the motion picture was based upon Zeffirelli's potential
in contributing to the commercial success of the picture to such extent that appellant could point out
its commercial potential to a possible distributor whose prime interest would be commercialism.
The key elements of the picture, so far as appellant was concerned, besides the play itself, were
Mr. and Mrs. Burton to play the leads. In appellant's letter of July 11, 1964, addressed to Mr.
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Martin Gang, his attorney, he stated that if Mr. Zeffirelli were not available as director of the film,
respondent Burton might himself direct the film; the only requirement was that there be a top-
flight director.


In appellant's first meeting with John Van Eyssen, Zeffirelli's agent, which occurred in London on
May 11, 1964, he told Van Eyssen that interest in the project had been expressed by the Burtons'
agent, and by the Burtons through their agent, but that nothing had been done beyond that and
that *175  appellant had not yet met with the Burtons personally to discuss the subject. Appellant
urged Mr. Van Eyssen to discuss the matter with Zeffirelli, but did not enjoin the former from
discussing it with others as such an injunction is implict in any discussion with an agent. Before
meeting the Burtons, ap-appellant had possibly discussed the matter of the picture informally with
one David Chasman of United Artists.


When Mr. Gang, at appellant's request, telephoned Aaron Frosch on June 25, 1964, to assist
appellant in obtaining an audience with the Burtons, Mr. Frosch had already known about the
proposal of the Burtons doing a film “The Taming of the Shrew” because of appellant's approach
to Mr. Zeffirelli, who was also a client of Mr. Frosch's office.


Appellant, since the meeting with respondents of June 30, 1964, has not seen them personally
nor had any conversations with them. He has no written contract in connection with the proposed
project signed by respondents, or either of them, or any agent of the respondents wherein he was
promised the position of producer of the film “The Taming of the Shrew.”


Contentions on Appeal
Appellant urges that (1) there are triable issues of fact as to whether a contract was entered into
between appellant and respondents pursuant to which appellant is entitled to compensation by
reason of respondents' utilization of the idea disclosed to them by appellant; (2) there are triable
issues of fact as to whether appellant is entitled to recover from respondents under quasi-contract
for services rendered and benefits conferred, and (3) there are triable issues of fact as to whether
appellant is entitled to recover from respondents for breach of a confidential relationship.


Respondents urge (1) that appellant's action is barred by the statute of frauds and the statute of
limitations under California law; that the substantive law of the State of New York should be
invoked in determination of the parties rights, and that under the application of the law of either
state, appellant's claim is equally untenable; (2) there is no triable issue of fact raised by the
declarations and affidavits, and (3) respondents were not unjustly enriched at appellant's expense,
nor did respondents breach any confidential relationship such as to require the law to impose a
quasi-contractual obligation upon respondents to pay any sums to appellant.
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(1) The issue to be determined by the trial court in ruling on a motion for summary judgment is
whether or not the party opposing the motion has presented any facts which give rise to a triable
issue or defense, and not to pass upon a determine the issue itself, that is, the true facts in the case.
( 2) The facts alleged in the affidavits of the party against whom the motion *176  is made must be
accepted as true, and that such affidavits to be sufficient need not necessarily be composed wholly
of strictly evidentiary facts. ( 3) A summary judgment is proper only if the affidavits in support
of the moving party would be sufficient to sustain judgment in his favor, and his opponent does
not by affidavit show such facts as may be deemed by the judges hearing the motion sufficient to
present a triable issue of fact. ( 4) The affidavits are to be construed with all intendments in favor
of the party opposing the motion. (Desny v. Wilder, 46 Cal.2d 715, 725 [299 P.2d 257].) ( 5) The
use of depositions in support of, or in opposition to a motion for summary judgment is proper.
(Kramer v. Barnes, 212 Cal.App.2d 440, 444 [27 Cal.Rptr. 895].) ( 6) In examining the sufficiency
of affidavits filed in connection with the motion, the affidavits of the moving party are strictly
construed and those of his opponent liberally construed and doubts as to the propriety of granting
the motion should be resolved in favor of the party opposing the motion. ( 7) Such summary
procedure is drastic and should be used with caution so that it does not become a substitute for the
open trial method of determining the facts. (Wilson v. Bittick, 63 Cal.2d 30, 34-35 [45 Cal.Rptr.
31, 403 P.2d 159].)


The rights of an idea discloser to recover damages from an idea recipient under an express or
implied contract to pay for the idea in event the idea recipient uses such idea after disclosure
is discussed in Desny v. Wilder, 46 Cal.2d 715, 731–739 [299 P.2d 257], as follows: “The Law
Pertaining to Ideas. Generally speaking, ideas are as free as the air and as speech and the senses,
and as potent or weak, interesting or drab, as the experiences, philosophies, vocabularies, and other
variables of speaker and listener may combine to produce, to portray, or to comprehend. But there
can be circumstances when neither air nor ideas may be acquired without cost. The diver who goes
deep in the sea, even as the pilot who ascends high in the troposphere, knows full well that for
life itself he, or someone on his behalf, must arrange for air (or its respiration-essential element,
oxygen) to be specially provided at the time and place of need. The theatrical producer likewise
may be dependent for his business life on the procurement of ideas from other persons as well as the
dressing up and portrayal of his self-conceptions; he may not find his own sufficient for survival.
As counsel for the Writers Guild aptly say, ideas ‘are not freely usable by the entertainment media
until the latter are made aware of them.’ The producer may think up the idea himself, dress it and
portray it; or he may purchase either the conveyance of the idea alone or a manuscript embodying
the idea in the author's concept of a literary vehicle giving it form, adaptation and expression. It
cannot be doubted that some ideas are of value of a producer.


“An idea is usually not regarded as property, because all sentient beings may conceive and evolve
ideas throughout the gamut of their powers of *177  cerebration and because our concept of
property implies something which may be owned and possessed to the exclusion of all other
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persons. We quote as an accurate statement of the law in this respect the following language of
Mr. Justice Brandeis, dissenting in International News Service v. Associated Press (1918), supra,
248 U.S. 215, 250 [39 S.Ct. 68, 76, 63 L.Ed. 211, 225]: ‘An essential element of individual
property is the legal right to exclude others from enjoying it. If the property is private, the right of
exclusion may be absolute; if the property is affected with a public interest, the right of exclusion
is qualified. But the fact that a product of the mind has cost its producer money and labor, and
has a value for which others are willing to pay, is not sufficient to ensure to it this legal attribute
of property. The general rule of law is, that the noblest of human productions—knowledge, truths
ascertained, conceptions, and ideas—become, after voluntary communication to others, free as
the air to common use.’ Of similar import, but stated negatively: ‘The doctrine that an author
has a property right in his ideas and is entitled to demand for them the same protection which
the law accords to the proprietor of personal property generally finds no recognition either in the
common law or in the statutes of any civilized country.’ (34 Am.Jur. 402–403, § 5; 18 C.J.S. 143,
§ 10e; cf. Golding v. R.K.O. Pictures, Inc. (1950), 35 Cal.2d 690, 693–697, 702, 711-712 [221 P.2d
95]; Burtis v. Universal Pictures Co., Inc. (1953), 40 Cal.2d 823, 831 [256 P.2d 933]; Kurlan v.
Columbia Broadcasting System (1953), 40 Cal.2d 799 [256 P.2d 962].) Whether the theory upon
which this court sustained recovery in the Golding case may properly be classed as a property
rights theory is not clear (see pp. 694–695 of 35 Cal.2d and pp. 831, 836–837 of 40 Cal.2d) but it
is clear that California does not now accord individual property type protection to abstract ideas.
(Weitzenkorn v. Lesser (1953), 40 Cal.2d 778, 788–789 [256 P.2d 947].) This accords with the
general weight of authority. (See generally, Nimmer, ‘The Law of Ideas,’ (1954) 27 So.Cal.L.Rev.
120 et seq. and cases cited.) ‘There may be literary property in a particular combination of ideas
[and this must presuppose an expression thereof] or in the form in which ideas are embodied.
There can be none in the ideas.’ (Fendler v. Morosco (1930) 253 N.Y. 281, 287 [171 N.E. 56,
58].) Neither common law nor statutory copyright extends protection to an idea as such. ‘[O]nly
in the “expression” of a copyrighted work does any monopoly inhere; the “theme,” the “plot,”
the “ideas” may always be freely borrowed.’ (Dellar v. Samuel Goldwyn, Inc. (1945, 2d C.C.A.),
150 F.2d 612.)


“The principles above stated do not, however, lead to the conclusion that ideas cannot be a
subject of contract. As Mr. Justice Traynor stated in his dissenting opinion in Stanley v. Columbia
Broadcasting System (1950), supra, 35 Cal.2d 653, 674 [221 P.2d 73, 23 A.L.R.2d 216]: ‘The
policy *178  that precludes protection of an abstract idea by copyright does not prevent its
protection by contract. Even though an idea is not property subject to exclusive ownership, its
disclosure may be of substantial benefit to the person to whom it is disclosed. That disclosure
may therefore be consideration for a promise to pay ... Even though the idea disclosed may be
“widely known and generally understood” [citation], it may be protected by an express contract
providing that it will be paid for regardless of its lack of novelty.’ (Cf. Brunner v. Stix, Baer &
Fuller Co. (1944), 352 Mo. 1225 [181 S.W.2d 643, 646]; Schonwald v. F. Burkart Mfg. Co. (1947),
356 Mo. 435 [202 S.W.2d 7].) Amici supporting plaintiff add, ‘If a studio wishes to have an idea
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disclosed to it and finds that idea of sufficient value to make use of it, it is difficult to see how
any hardship is involved in requiring payment of the reasonable value of the material submitted.’
The principles enunciated in the above quotation from Justice Traynor's dissent are accepted as
the law of California (Weitzenkorn v. Lesser (1953), supra, 40 Cal.2d 778, 791–792) and we have
no quarrel with amici's postulation. This case, however, remains to be resolved.


“The lawyer or doctor who applies specialized knowledge to a state of facts and gives advice for a
fee is selling and conveying an idea. In doing that he is rendering a service. The lawyer and doctor
have no property rights in their ideas, as such, but they do not ordinarily convey them without
solicitation by client or patient. Usually the parties will expressly contract for the performance
of and payment for such services, but, in the absence of an express contract, when the service is
requested and rendered the law does not hesitate to infer or imply a promise to compensate for it.
(See Buck v. City of Eureka (1899), 124 Cal. 61, 66 [56 P. 612]; Zumwalt v. Schwarz (1931), 112
Cal.App. 734, 736 [297 P. 608]; People's Nat. Bank v. Geisthardt (1898), 55 Neb. 232, 237–238
[75 N.W. 582]; 6 Cal.Jur.2d 378, § 181; 5 Am.Jur. 351, § 153; 41 Am.Jur. 256, § 142; 7 C.J.S.
1078, § 190(b); 70 C.J.S. 1023, § 68; see also Long v. Rumsey (1938), 12 Cal.2d 334, 341-342
[84 P.2d 146].) In other words the recovery may be based on contract either express or implied.
The person who can and does convey a valuable idea to a producer who commercially solicits
the service or who voluntarily accepts it knowing that it is tendered for a price should likewise
be entitled to recover. In so holding we do not fail to recognize that free-lance writers are not
necessarily members of a learned profession and as such bound to the exalted standards to which
doctors and lawyers are dedicated. So too we are not oblivious of the hazards with which producers
of the class represented here by defendants and their related amici are confronted through the
unsolicited submission of numerous scripts on public domain materials in which public materials
the producers through their own initiative may well find nuclei for legitimately developing the
‘stupendous *179  and colossal.’ The law, however, is dedicated to the proposition that for every
wrong there is a remedy (Civ. Code, § 3523) and for the sake of protecting one party it must not
close the forum to the other. It will hear both and seek to judge the cause by standards fair to
both. To that end the law of implied contracts assumes particular importance in literary idea and
property controversies.


“The Law Pertaining to Contracts, Express, Implied-in-Fact and Implied by Law, and Quasi
Contractual Obligations, as Related to Ideas and Literary Property. The parties and amici, from
their several viewpoints, discuss the law of contracts and caution us not to confuse the rules insofar
as such rules may differentiate respectively among contracts which are express or implied-in-
fact or implied-in-law, meaning by the latter expression to denote a quasi-contractual obligation
imposed by law. We agree that whether a contract be properly identified as express or as implied-in-
fact or inferred from circumstances; or whether the bargain meets the subjective test of a meeting
of minds or is held to reside in the objective evidence of words and acts with or without a meeting
of minds; or whether the obligation be recognized as implied by law from acts having consensual
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aspects (and therefore often termed implied-in-fact); or whether the obligation be imposed by
law because of acts and intents which, although tortious rather than consensual, should in justice
give rise to an obligation resembling that created by contract and, hence, should be termed quasi-
contractual, is important here to the extent that we recognize the situations and discriminate
appropriately in the governing rules.


“An eminent writer says that ‘The elements requisite for an informal contract ... are identical
whether they are expressly stated or implied in fact,’ citing e.g., Lombard v. Rahilly (1914), 127
Minn. 449 [149 N.W. 950], holding ‘A “contract implied in fact” requires a meeting of the minds,
an agreement, just as much as an “express contract”; the difference between the two being largely in
the character of the evidence by which they are established’; see also Silva v. Providence Hospital
of Oakland (1939) 14 Cal.2d 762, 773 [97 P.2d 798]. (Williston on Contracts, rev. ed., vol. 1, p.
8.) The same author describes quasi contracts by declaring that ‘as quasi contractual obligations
are imposed by the law for the purpose of bringing about justice without reference to the intention
of the parties, the only apparent restriction upon the power of the law to create such obligations
is that they must be of such a sort as would have been appropriately enforced under common-law
procedure by a contractual action. Indeed even this limitation is too narrow, for a bill in equity or a
libel in admiralty might be the appropriate means of enforcing some quasi contractual obligations.
As the law may impose any obligations that justice requires, the only limit in the last analysis to
the category of quasi contracts is that the obligation in question more closely *180  resembles
those created by contract than those created by tort. On the other hand, a true contract cannot exist,
however desirable it might be to have one, unless there is a manifestation of assent to the making
of a promise. Furthermore, the measure of damages appropriate to contractual obligations differs
from that applicable to quasi contracts ... It is also true that quasi contractual obligations are not
so universally based on unjust enrichment or benefit as is sometimes supposed. There are many
cases where the law enforces in a contractual action a duty to restore the plaintiff to a former status
—not merely to surrender the benefit which the defendant has received.’


“If it were not for precedent we should hesitate to speak of an implied-in-fact contract. In truth,
contracts are either made in fact or the obligation is implied in law. If made in fact, contracts may
be established by direct evidence or they may be inferred from circumstantial evidence. The only
difference is in the method of proof. In either case they would appear to be express contracts.
Otherwise, it would seem that they, or the presumed contractual obligation, must be implied at
law. A so-called ‘implied-in-fact’ contract, however, as the term is used by some writers, may be
found although there has been no meeting of the minds. Even an express contract may be found
where there has been no meeting of minds. The classic example of this situation is set up by the
parol evidence rule. The law accepts the objective evidence of the written contract as constituting
the contract and, subject, of course, to certain exceptions, precludes oral evidence to show that the
minds of the parties did not meet in the writing. Professor Williston recognizes in effect, if not
specifically, that the law implies (or construes) contractual obligations in many cases where there
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is no true contract in the historically conventional sense and that such implied obligations are of
the nature of, and governed by the rules applicable to, contracts termed implied-in-fact by many
writers. In a paper published in 14 Illinois Law Review 85, 90, Mr. Williston says: ‘The parties may
be bound by the terms of an offer even though the offeree expressly indicated dissent, provided his
action could only lawfully mean assent. A buyer who goes into a shop and asks and is given [told]
the price of an article, cannot take it and say “I decline to pay the price you ask, but will take it at its
fair value.” He will be liable, if the seller elects to hold him so liable, not simply as a converter for
the fair value of the property, but as a buyer for the stated price.’ (See Lucy v. Mouflet (1860), 5 H. &
N. 229, 232; Wilcox, Ives & Co. v. Rogers (1913), 13 Ga.App. 410 [79 S.E. 219]; Rest., Contracts,
§ 5, p. 7; § 72(2), p. 77.) Concerning the same subject Professor Costigan, in a paper published
in 33 Harvard Law Review 376, at 398, states his view: ‘Professor Williston is absolutely right in
his contention tht the no-meeting-of-the-minds express contracts—the objective but not subjective
test contracts— *181  are properly to be denominated contracts instead of quasi-contracts, and the
reason for that concession was that on their breach the normal contract measure of damages is
applied. But that same reason has led us to the further conclusion that there are genuine implied-
in-fact contracts of both the meeting-of-the-minds and the no-meeting-of-the-minds varieties.’


“Whether the resulting ‘contract’ in the cases discussed by the learned professors is classified as
express (as may be fictionized by the law's objective test) or as implied-in-fact (as also may be
fictionized by the law) or whether in the same or slightly differing circumstances an obligation
shall be ‘implied’ and denominated ‘quasi contractual’ because it is strong-armed by the law
from nonconsensual acts and intents, is probably important in California—and for the purposes
of resolving the problems now before us—principally as an aid to understanding the significance
of rulings and discussions in authorities from other jurisdictions. Here, our terminology and the
situations for application of the pertinent rules are simplied by codification.


“Our Civil Code declares that (§ 1619) ‘A contract is either express or implied’; (§ 1620) ‘An
express contract is one, the terms of which are stated in words' and (§ 1621) ‘An implied contract is
one, the existence and terms of which are manifested by conduct.’ The same code further provides
that (§ 1584) ‘[T]he acceptance of the consideration offered with a proposal, is an acceptance of
the proposal’; (§ 1589) ‘A voluntary acceptance of the benefit of a transaction is equivalent to a
consent to all the obligations arising from it, so far as the facts are known, or ought to be known, to
the persons accepting’; (§ 1605) ‘Any benefit conferred ... upon the promisor, by any other person,
to which the promisor is not lawfully entitled ... is a good consideration for a promise’; and (§
1606) ‘[A] moral obligation originating in some benefit conferred upon the promisor ... is also
a good consideration for a promise, to an extent corresponding with the extent of the obligation,
but no further or otherwise.’ (See also Silva v. Providence Hospital of Oakland (1939), supra, 14
Cal.2d 762, 773, and cases there cited; Horacek v. Smith (1948), 33 Cal.2d 186, 194[11] [199 P.2d
929]; Yadkoe v. Fields (1944), 66 Cal.App.2d 150, 158–159 [151 P.2d 906]; Rest., Contracts, §§
5, 72(2); 12 Cal.Jur.2d 186–189.)
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“From what has been shown respecting the law of ideas and of contracts we conclude that
conveyance of an idea can constitute valuable consideration and can be bargained for before it
is disclosed to the proposed purchaser, but once it is conveyed, i.e., disclosed to him and he has
grasped, it, it is henceforth his own and he may work with it and use it as he sees fit. In the field
of entertainment the producer may properly and validly agree that he will pay for the service of
conveying to him ideas which are valuable and which he can put to profitable use. Furthermore,
where an idea has been *182  conveyed with the expectation by the purveyor that compensation
will be paid if the idea is used, there is no reason why the producer who has been the beneficiary
of the conveyance of such an idea, and who finds if valuable and is profiting by it, may not then
for the first time, although he is not at that time under any legal obligation so to do, promise to
pay a reasonable compensation for that idea—that is, for the past service of furnishing it to him—
and thus create a valid obligation. As said in 12 American Jurisprudence 603, section 110, ‘there
is considerable authority with supports the view that the moral obligation arising from a benefit
of a material or pecuniary kind conferred upon the promisor by past services, rendered in the
expectation that they were to be paid for—or, at least, if rendered upon the assumption by the
person rendering them, though mistaken, that they would create a real liability—and, otherwise,
in circumstances creating a moral obligation on the part of the promisor to pay for the same, will
support an executory promise to do so, although there was, previous to such promise, no legal
liability or promise, perfect or imperfect.’ (See also Civ Code, §§ 1605, 1606, quoted supra, p.
802; Edson v. Poppe (1910), 24 S.D. 466 [124 N.W. 441, 26 L.R.A.N.S. 534]; Bailey v. City of
Philadelphia (1895), 167 Pa. 569 [31 A. 925, 46 Am.St.Rep. 691]; Gray v. Hamil (1889), 82 Ga.
375 [10 S.E. 205, 6 L.R.A. 72]; Credit Bureau of San Diego v. Johnson (1943) 61 Cal.App.2d
Supp. 834, 839 [142 P.2d 963]; 17 A.L.R. 1366–1371, s. 79 A.L.R. 1354; 53 L.R.A. 371–376;
26 L.R.A.N.S. 526.) But, assuming legality of consideration, the idea purveyor cannot prevail in
an action to recover compensation for an abstract idea unless (a) before or after disclosure he has
obtained an express promise to pay, or (b) the circumstances preceding and attending disclosure,
together with the conduct of the offeree acting with knowledge of the circumstances, show a
promise of the type usually referred to as ‘implied’ or ‘implied-in-fact.’ (See Weitzenkorn v. Lesser
(1953), supra, 40 Cal.2d 778, 794–795; Elfenbein v. Luckenbach Terminals (1933), 111 N.J.L. 67
[166 A. 91, 93].) That is, if the idea purveyor has clearly conditioned his offer to convey the idea
upon an obligation to pay for it if it is used by the offeree and the offeree, knowing the condition
before he knows the idea, voluntarily accepts its disclosure (necessarily on the specified basis)
and finds it valuable and uses it, the law will either apply the objective test (discussed, supra,
pp. 801-802) and hold that the parties have made an express (sometimes called implied-in-fact)
contract, or under those circumstances, as some writers view it, the law itself, to prevent fraud and
unjust enrichment, will imply a promise to compensate.


“Such inferred or implied promise, if it is to be found at all, must be based on circumstances
which were known to the producer at and preceding the time of disclosure of the idea to him and
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he must voluntarily accept *183  the disclosure, knowing the conditions on which it is tendered.
Section 1584 of the Civil Code ('[T]he acceptance of the consideration offered with a proposal,
is an acceptance of the proposal') can have no application unless the offeree has an opportunity
to reject the consideration—the proffered conveyance of the idea—before it is conveyed. Unless
the offeree has opportunity to reject he cannot be said to accept. (Cf. People v. Forbath (1935), 5
Cal.App.2d Supp. 767, 769–770 [42 P.2d 108]; County of Ventura v. Southern Calif. Edison Co.
(1948), 85 Cal.App.2d 529, 532 [193 P.2d 512]; Krum v. Malloy (1943), 22 Cal.2d 132, 135 [137
P.2d 18].) The idea man who blurts out his idea without having first made his bargain has no one
but himself to blame for the loss of his bargaining power. The law will not in any event, from
demands stated subsequent to the unconditioned disclosure of an abstract idea, imply a promise to
pay for the idea, for its use, or for its previous disclosure. The law will not imply a promise to pay
for an idea from the mere facts that the idea has been conveyed, is valuable, and has been used
for profit; this is true even though the conveyance has been made with the hope or expectation
that some obligation will ensue. So, if the plaintiff here is claiming only for the conveyance of
the idea of making a dramatic production out of the life of Floyd Collins he must fail unless in
conformity with the above stated rules he can establish a contract to pay.” (Desny v. Wilder, supra,
46 Cal.2d 715, 731–739.)


(8) It is held that “... if a producer obligates himself to pay for the disclosure of an idea, whether it is
for protectible or unprotectible material, in return for a disclosure thereof he should be compelled
to hold to his promise. ( 9) There is nothing unreasonable in the assumption that a producer would
obligate himself to pay for the disclosure of an idea which he would otherwise be legally free to
use, but which in fact, he would be unable to use but for the disclosure.


(10) “The producer and the writer should be free to make any contract they desire to make with
reference to the buying of the ideas of the writer; the fact that the producer may later determine,
with a little thinking, that he could have had the same ideas and could thereby have saved
considerable money for himself, is no defense against the claim of the writer. This is so even
though the material to be purchased is abstract and unprotected material.” (Chandler v. Roach,
156 Cal.App.2d 435, 441–442 [319 P.2d 776].) ( 11) An idea which can be the subject matter of a
contract need not be novel or concrete. (Donahue v. Ziv Television Programs, Inc., 245 Cal.App.2d
593, 600 [54 Cal.Rptr. 130]; Minniear v. Tors, 266 Cal.App.2d 495, 502 [72 Cal.Rptr. 287].)


It may be noted here that the law of the State of New York no longer requires that an idea be
“novel” in order to be the subject of contract protection. *184  As stated in Frederick Chusid &
Co. v. Marshall Leeman & Co. (S.D.N.Y. 1968) 279 F.Supp. 913, 917: “Under New York law the
parties have the right by contract to prevent disclosure of such materials, even though they are
not secret or confidential and may indeed be a matter of public knowledge.” The court in Krisel v.
Duran (S.D.N.Y. 1966) 258 F.Supp. 845, 860 stated: “Under New York law, an idea, if valuable,
even though it does not contain novel, secret or confidential material, may be protected by such
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an agreement. This doctrine applies even when the subject matter of the idea is common or open
to public knowledge.”


(12) We are of the opinion that appellant's idea of the filming of Shakespeare's play “The Taming
of the Shrew” is one which may be protected by contract.


(13) Express or implied contracts both are based upon the intention of the parties and are
distinguishable only in the manifestation of assent. ( 14) The making of an agreement may be
inferred by proof of conduct as well as by proof of the use of words. (12 Cal.Jur.2d, Contracts, §
4, p. 186.) ( 15) Whether or not the appellant and respondents here, by their oral declarations and
conduct, as shown by the depositions and affidavits, entered into a contract whereby respondents
agreed to compensate appellant in the event respondents used appellant's idea, is a question of fact
which may not be properly resolved in a summary judgment proceeding, but must be resolved
upon a trial of the issue. (Cf. Silva v. Providence Hospital of Oakland, 14 Cal.2d 762, 774 [97
P.2d 798].) ( 16) Even where a question of interpretation of contractual provisions is involved on a
motion for summary judgment, it is settled that, if the opposing interpretations are both reasonable,
a question of fact is raised which precludes summary judgment. (Walsh v. Walsh, 18 Cal.2d 439,
443–444 [116 P.2d 62].)


Statute of Frauds. Respondents urge that the agreement is barred by the statute of frauds, section
1624 subdivision 1 of the Civil Code. 1


1 Section 1624 of the Civil Code provides in pertinent part that: “The following contracts are
invalid, unless the same, or some note or memorandum thereof, is in writing and subscribed
by the party to be charged or by his agent:
“1. An agreement that by its terms is not to be performed within a year from the making
thereof.”


(17) The application of section 1624 subdivision 1 of the Civil Code to the transaction here under
consideration rests upon a triable issue of fact. The trier of fact might conclude that from the
negotiations and conduct of the parties and their agents there was an implied contract. That is,
the respondents may be found to have made an implied promise of payment, conditioned upon
subsequent use, in return for appellant's act of disclosing his idea—not in return for his promise
to disclose such idea. This being a *185  unilateral contract (a promise for an act—see Rest.,
Contracts, §§ 12 and 55), it does not fall within the section of the statute of frauds dealing with
contracts not to be performed within one year. (Rest., Contracts, § 198, com. a.) If the trial court
should find that appellant disclosed his idea to respondents on the condition that respondents would
not use the idea unless they compensated appellant for such use, and respondents accepted the
disclosure on that condition, then the compensation would, at respondents' option, take one of two
forms: they would engage appellant as producer of the film or pay him the monetary equivalent.
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Since it appears from the record that appellant has made his disclosure and respondents have
elected not to engage him as producer of the film, all that remains to be done is payment by
respondents. ( 18) Where a contract has been fully performed by one party and nothing remains
to be done except the payment of money by the other party, the statute of frauds is inapplicable.
(Dutton v. Interstate Inv. Corp., 19 Cal.2d 65, 70 [119 P.2d 138]; 1 Witkin, Summary of Cal. Law
(1960) Contracts, § 97, p. 105.) ( 19) Furthermore, to fall under the bar of subdivision 1 of section
1624 of the Civil Code, the contract must, by its terms, be impossible of performance within a
year. If it is unlikely that it will be so performed, or the period of performance is indefinite, the
statute does not apply. (1 Witkin, Summary of Cal. Law (1954) Contracts, § 95, p. 103.)


Statute of Limitations. Respondents urge that the action is barred by the provisions of section 339
subdivision 1 of the Code of Civil Procedure. 2


2 Section 339, Code of Civil Procedure, reads in pertinent part as follows: “Within two years: 1.
An action upon a contract, obligation or liability not founded upon an instrument of writing,
other than that mentioned in subdivision 2 of section 337 of this Code; ...”


This raises the question as to when the cause of action accrued. This depends on the nature of
respondents' obligation, if any, to appellant.


Appellant, in his affidavit, filed in opposition to the motion for summary judgment, states:
“However, when I disclosed my ideas to defendants and their representatives, I did not intend to
confer a gratuity on them. Nor did I intend to make them a gift of my services. They were not merely
actors but competitors of mine in the business of producing films. I made the disclosures and
rendered the services with the expectation and understanding that in the event defendants used my
ideas and went forwards with production of a film version of The Taming of the Shrew, I would be
engaged as producer of the film at my then going rate and receive the usual screen and advertising
credits as such producer, or I would receive the monetary equivalent of such compensation
and credit. By their words and acts, defendants and their representatives demonstrated—at the
various times *186  they solicited my disclosures and services—that they knew I expected to be
the producer and receive compensation and credit therefor, or receive the monetary equivalent
thereof.”


If the trial court should find that the condition under which appellant disclosed his idea, and the
condition which was impliedly agreed to by respondents was “that in the event defendants used my
ideas and went forword with production of a film version of The Taming of the Shrew, I would be
engaged as producer of the film at my then going rate and receive the usual screen and advertising
credits as such producer, or I would receive the monetary equivalent of such compensation and
credit,” then appellant would not have a right to actually participate as the producer, but would
only have the obligation so to do as a condition of his right to payment. But as long as he was
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prepared to render such services, respondents remained obligated to pay the monetary equivalent
of what he would have received had he, in fact, rendered such services, even if respondents elected
not to use his services. Respondents' obligation to pay is triggered not by the use of appellant's
services as a producer, but rather by their use of appellant's idea.


The question arises as to when, within the meaning of the implied promise, if the court should find
such a promise, respondents may be held to have used appellant's idea. This again raises an issue
of fact turning on the manifested intent of the parties. A trier of fact might conclude that such a use
was intended to occur the moment a preliminary script is written embodying appellant's idea, even
if in fact no motion picture production, based upon such script, ever occurs. The court might also
find that the implied promise to pay arose upon respondents' disclosure of the idea to a substantial
segment of the public since such use would tend to destroy any further marketability of the idea.
(See Thompson v. California Brewing Co., 191 Cal.App.2d 506, 510 [12 Cal.Rptr. 783]; Donahue
v. Ziv Television Programs, Inc., 245 Cal.App.2d 593, 611 [54 Cal.Rptr. 130].) (20) The record
discloses that the motion picture “The Taming of the Shrew” was first released to the public in or
about March 1967. Appellant's action was commenced November 14, 1967. Since the trier of fact
might conclude that the date of release of the picture to the general public was the use intended
by the parties to trigger respondents' obligation to pay, it is impermissible to find on motion for
summary judgment that appellant's cause of action is barred by the two year statute of limitations.


Confidential Relationship. Respondents urge that the record is devoid of any evidence tending to
establish the fact that they breached a duty of confidence owed to appellant.


(21) Appellant, in his affidavit, stated: “Because I knew Mr. French to *187  be a highly reputable
agent, had had prior dealings with him, had the same firm of attorneys as the Burtons and had been
the recipient of an invitation, constantly renewed, to disclose my ideas and render services on the
project, I reposed trust and confidence in the Burtons and their representatives and expected that
my ideas would be kept in confidence by them. I did not expect or intend that defendants would
go forward with production of “Shrew” and make use of my ideas without my participation.”


Under the rules governing the granting of a summary judgment, the foregoing declaration on the
part of appellant, made in opposition to the motion for summary judgment, is sufficient to raise a
triable issue of fact as to whether the disclosure of his idea to respondents was made in confidence,
and was accepted by respondents upon the understanding that they would not use it without the
consent of appellant. (Cf. Thompson v. California Brewing Co., 150 Cal.App.2d 469, 474 [310
P.2d 436.].)


The judgment is reversed.
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Stephens, Acting P. J., and Aiso, J., concurred. *188
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Chapter 2. Contract Formation


I. Classical Contract Formation


§ 2:10. Implied-in-fact contracts


Correlation Table
Although most contracts are formed by express mutual exchanges of promises 1  made either in writing or orally, the common
law long has recognized that, in the absence of an express contract, 1.50  a binding contract nevertheless may be formed by
mutual assent implied 2  from facts surrounding the conduct 3  of the parties, and thus is known as an “implied-in-fact” contract.
For instance, conduct manifesting assent to the creation of a construction contract has been inferred from facts that confirm a
contractor's exercise of dominion and control over the project site 4  or commencement of performance, 5  and from the owner's
acceptance of the benefits of performance either by allowing the work to proceed with knowledge that the contractor expected
to be paid, 6  or by making partial payment. 7  Mere silence, without knowledge that the contractor expects to be paid, does
not constitute a basis for finding the formation of an implied-in-fact contract. 8  Performance of work without authorization
from the owner also does not constitute a basis for finding the formation of an implied-in-fact contract. 8.50  Implied contracts,
being creatures of equity, are subject to equitable defenses, but such defenses will not be imposed severely. Illustrative is G4S
Technology LLC v. Massachusetts Technology Park Corporation, 8.60  in which a contractor satisfactorily completed a contract
to design and build a fiberoptic network in Massachusetts, but in doing so committed multiple breaches of contract in submitting
false certifications that subcontractors had been paid. In response to the contractor's suit to recover additional sums from the
owner under theories of breach of contract or implied contract, the trial court dismissed both claims because of the contractor's
“unclean hands” in committing certification fraud. On appeal, the Supreme Judicial Court of Massachusetts granted a direct
appeal and reversed the lower court's ruling as follows:


Summary judgment was not … properly granted [denying the Contractor's] quantum meruit
theory of recovery. A party seeking to recover under quantum meruit must prove both substantial
performance and good faith. Substantial performance is not at issue here, as the project was
completed as specified, albeit delayed. The issue is whether a party that has intentionally committed
a breach of a provision in the contract can still have acted in good faith for quantum meruit purposes
and whether there has been a windfall for the other party. Overruling an older line of cases, we
now hold that good faith applies to the contract as a whole, and that intentional commission of
breaches of individual contract provisions must be considered in the over-all context, including
the value of the uncompensated work, the damage caused by the breach, the total performance
of both parties, and the balancing of equities to accomplish a just result. Here, there are material
disputed facts regarding which party cause the delays, whether [the Contractor] performed $10
million of uncompensated work, and whether there is any causal connection between the intentional
misrepresentations regarding payments to subcontractors and the damages assessed against [the
Contractor]. We thus reverse the award of summary judgment on the quantum meruit claim for
further fact finding. * * *


We conclude that intentional breaches, even those involving material breaches, alone are not dispositive of the
right to equitable relief, at least when such breaches do not relate to the construction work itself. Good faith is
a requirement for recovery under quantum meruit, but ruling in equity, this requirement is not one that is “too
rigid and unyielding for the practical accomplishment of justice.” We have emphasized that the doctrine of clean
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hands is not one of absolutes and should be so applied as to accomplish its purpose of promoting public policy and
the integrity of the courts. There is no simple formula to apply here, but rather numerous factors to analyze. We
thus conclude that in evaluating the contractor's good faith and right to recover under quantum meruit, we must
consider the contract performance as a whole, taking into account both parties' actions, the different contractual
breaches and the damages they caused, and most importantly the value of the project provided as compared to the
amount paid for that work. We must, in the end, balance the equities and produce a just result.


The implied-in-fact contract formed by conduct manifesting mutual assent is different from a contract implied-in-law, 9  which
is created by operation of law, without regard to the parties' lack of express or implied assent to be bound, as an equitable device
to prevent unjust enrichment. 10  As between express and implied-in-fact contracts there is no difference in legal effect. 11  As
between contracts implied-in-fact and implied-in-law, which are not infrequently confused by the judiciary, classical remedies
are significantly different. 12


Determination of formation of an implied-in-fact contract necessarily compels a review of the “contextual” circumstances
surrounding the knowledge and conduct of the parties. Even express contracts are construed and shaped by conditions implied
by a factual “context.” 13  Indeed, the numerous duties implied in every construction contract 14  stand as testimony to the vitality
of implied-in-fact obligations.


In the context of construction contracting, most contractors rarely will mobilize labor and equipment and order materials for
construction without believing that there has been communicated affirmative manifestation of assent on the part of the other
party. Implied-in-fact contracts have been inferred in situations in which (1) contractors or subcontractors, when told that they
are the “low bidder,” mobilize and perform work with the knowledge of the other party before an express contract is formed,
which creates an obligation on that party to disclaim acceptance or be bound by silence, 15  or (2) the express contract is deemed
“ abandoned” by the nonperforming party during performance, 16  which is an intensively factual issue. 17  Illustrative of the
implied-in-fact contract in construction is Hill v. Waxberg 18  in which an owner invited a contractor to review the constructability
of proposed plans and specifications for a housing project on the understanding that if federal financing could be arranged, the
contractor would be awarded the construction contract. In reliance upon this understanding, the contractor incurred substantial
expense in developing information required by the Federal Housing Authority, overseeing the technical exploration, surveying
of the site and conferring frequently with the architects. After project financing was approved, the owner and contractor were
unable to agree on the terms and pricing of an express contract. After their falling out, the owner awarded the work to another
contractor. The disgruntled contractor then sued the owner for the reasonable value of services and costs incurred in reliance
upon the owner's assurances of a contract award. Upholding recovery by the contractor for the value of the benefit conferred
upon the owner, the United States Court of Appeals for the Ninth Circuit observed:


[S]omething in the nature of an implied contract results where one renders services at the request of another with
the expectation of pay therefor, and in the process confers a benefit on the other … . It makes no difference whether
the pay expected is in the form of an immediate cash payment, or in the form of profits to be derived from a
contract, the consummation of which would or should be anticipated by reasonable men … . 19


Westlaw. © 2022 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.


Footnotes


1 Where a contract is formed by an express mutual exchange of promises, and the dispute in question falls
within the scope of the express contract, implied contract principles may not be invoked. See §§ 19:35,
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19:38. See also Restatement Third, Restitution and Unjust Enrichment § 2, comment c (“Restitution is …
subordinate to contract as an organizing principle of private relationships, and the terms of an enforceable
agreement normally displace any claim of unjust enrichment within their reach”). See also U.S. Sur. Co. v.
Edgar, 2014 WL 1664818 (M.D. Fla. 2014) (denying recovery of quantum meruit under implied contract
theory where an express contract exists between the parties); In re Atlas Roofing Corp. Chalet Shingle
Products Liability Litigation, 22 F. Supp. 3d 1322 (N.D. Ga. 2014) (same); Total Indus. Plant Services,
Inc. v. Turner Industries Group, LLC, 2013 MT 5, 368 Mont. 189, 294 P.3d 363 (2013) (concluding that
“because all of the work completed by [the contractor] was done pursuant to an express contract, there
was no basis for [the contractor's] claims under the theory of quantum meruit or unjust enrichment”);
Axenics, Inc. v. Turner Const. Co., 164 N.H. 659, 62 A.3d 754 (2013) (holding that damages could not
be recovered under the equitable remedy of unjust enrichment where the damages were subject to and
within the scope of the express contract); Caldas v. Affordable Granite & Stone, Inc., 820 N.W.2d 826,
162 Lab. Cas. (CCH) P 61290 (Minn. 2012) (holding that a recovery for unjust enrichment under a quasi-
contract was not legally supportable where the dispute was governed by an enforceable express contract);
Ciliv v. UXB Intern., Inc., 2012 WL 5245323 (W.D. Va. 2012) (same). Deerkoski v. East 49th Street
Development II, LLC, 112 A.D.3d 879, 978 N.Y.S.2d 83 (2d Dep't 2013) order recalled and vacated,
120 A.D.3d 1387, 993 N.Y.S.2d 554 (2d Dep't 2014) (refusing to enforce an implied-in-fact contract
claim for engineering services, where the express contract provided the basis for compensation). See also
Daake v. Decks N Such Marine, Inc., 201 So. 3d 179 (Fla. 1st DCA 2016), review denied, 2017 WL
1177677 (Fla. 2017) (rejecting a contractor's quantum meruit claim against the owner's trust, where the
owner and contractor had entered into a written contract which bound both the owner and the trust); Dart
Mechanical Corporation v. Johnson Controls, Inc., 2015 WL 9050384 (E.D. N.Y. 2015) (the existence of
an express contract between the parties precluded the subcontractor's implied contract claim for unjust
enrichments); Cuspide Properties, Ltd. v. Earl Mechanical Servs., 2015-Ohio-5019, 53 N.E.3d 818, 833
(Ohio Ct. App. 6th Dist. Lucas County 2015) (dismissing a contractor's claim for unjust enrichment where
the parties had entered into an express contract, and opining: “[W[hen two competent parties contract, and
no fraud or illegality is involved, unjust enrichment cannot be claimed”). See also New York-Connecticut
Development Corp. v. Blinds-To-Go (U.S.) Inc., 449 N.J. Super. 542, 159 A.3d 892 (App. Div. 2017),
certification denied, 230 N.J. 557, 170 A.3d 333 (2017) and certification denied, 230 N.J. 583, 170 A.3d
350 (2017) and certification denied, 230 N.J. 579, 170 A.3d 347 (2017) and certification denied, 230
N.J. 581, 170 A.3d 349 (2017) (an owner was precluded from recovery in quantum meruit where an
express contract was found to exist); Archon Construction Company, Inc. v. U.S. Shelter, L.L.C., 2017
IL App (1st) 153409, 413 Ill. Dec. 791, 78 N.E.3d 1067 (App. Ct. 1st Dist. 2017) (rejecting a contractor's
quantum meruit claim for the performance of “extra work,” where the work fell within the general scope
of an express contract). See also Archon Construction Company, Inc. v. U.S. Shelter, L.L.C., 2017 IL
App (1st) 153409, 413 Ill. Dec. 791, 78 N.E.3d 1067 (App. Ct. 1st Dist. 2017) (denying a contractor's
quantum meruit claim for extra work, where the work was performed under an express written contract);
Durkin v. MTown Construction, LLC, 2018 WL 1304922 (Tenn. Ct. App. 2018) (denying a contractor's
unjust enrichment claim against an owner, where the work was performed under an express written
contract); Durkin v. MTown Construction, LLC, 2018 WL 1304922 (Tenn. Ct. App. 2018) (denying a
subcontractor's claim for unjust enrichment where the work was performed under an express written
contract); Golden Nugget Lake Charles, LLC v. W.G. Yates & Sons Constr. Co., 2017 WL 3442453
(W.D. La. 2017) (denying a subcontractor's claim for unjust enrichment where its work was governed by
an express written contract). See also Mohns Inc. v. BMO Harris Bank National Association, 2021 WI
8, 395 Wis. 2d 421, 954 N.W.2d 339 (2021), reconsideration filed, (Feb. 22, 2021) (ruling a contractor
could not recover an unjust enrichment damages from a lender where the contractor also claimed breach
of contract damages.).


1.50 Even where an express contract exists between the parties, a material breach or substantial change in
conditions have caused some courts to allow implied-in-fact damage recoveries measured on the basis
of quantum meruit. See §§ 4:9 to 4:16; 14:27; 19:35 to 19:43. See also General Construction Company
v. Public Utility District no. 2 of Grant County, 195 Wash. App. 698, 380 P.3d 636, 645 (Div. 3 2016)
(holding that quantum meruit applies to “substantial changes beyond the contemplation of the parties and
not covered by the contract that result in extra work or substantial costs to the contractor).


2 See Boyd, III, Implied-In-Fact Contract: Contractor Recovery Against the Government Without an
Express Agreement, 21 Pub. Con. L.J. 84 (1991). See also Inimitable Group, L.P. v. Westwood Group
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Development II, Ltd., 264 S.W.3d 892 (Tex. App. Fort Worth 2008) (holding that the parties entered into
an implied agreement for additional services based on reasonable cost); Tallulah Const., Inc. v. Northeast
Louisiana Delta Community Development Corp., 982 So. 2d 225 (La. Ct. App. 4th Cir. 2008) (awarding
compensation based on “equity principles” for the reasonable value of the contractor's labor and materials
incurred in performing a contract that contained no agreement as to price).


See also Corporate Electrical Technologies, Inc. v. Structure Tone, Inc., 2020 N.Y. Slip Op. 30085 (N.Y.
Sup. Ct. January 6, 2020) (“The elements of the quasi-contractual claim of quantum meruit are (1) the
performance of services in good faith, (2) acceptance of services by the person to whom they are rendered,
(3) an expectation of compensation therefore, and (4) the reasonable value of services.”).


See also Autauga Creek Craft House, LLC v. Brust, 2020 WL 3886178 (Ala. Civ. App. 2020) (finding
an implied-in-fact contract to exist where an owner knowingly accepted construction services knowing
that the contractor expected to be compensated for such services).


3 See Restatement Second, Contracts § 4 (“A promise … may be inferred wholly or partly from conduct.”),
§ 19:


§ 19. Conduct as Manifestation of Assent
(1) The manifestation of assent may be made wholly or partly by written or spoken words or by other
acts or by failure to act.


(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to engage
in the conduct and knows or has reason to know that the other party may infer from this conduct that
he assents.


(3) The conduct of a party may manifest dissent even though he does not in fact assent. In such cases
a resulting contract may be voidable because of fraud, duress, mistake, or other invalidating cause.


See also Mike Glynn & Co. v. Hy-Brasil Restaurants, Inc., 75 Mass. App. Ct. 322, 914 N.E.2d 103 (2009)
(an implied contract was formed between a subcontractor and an owner, where the owner, upon the
contractor's default, promised to pay the subcontractor if it completed its work and received the benefit
of the subcontractor's performance); Building Materials Wholesale, Inc. v. Triad Drywall, LLC, 287 Ga.
App. 772, 653 S.E.2d 115 (2007) (enforcing a contract formed by assent evidenced merely by conduct);
Blue Chip Pavement Maintenance, Inc. v. Ryan's Family Steak Houses, Inc., 2004-Ohio-3357, 2004 WL
1436362 (Ohio Ct. App. 12th Dist. Clermont County 2004) (contractor held liable to subcontractor for
extra work under an implied-in-fact contract arising out of the conduct of the parties, for which the
subcontractor was entitled to quantum meruit); Fox v. Mountain West Elec., Inc., 137 Idaho 703, 52 P.3d
848, 48 U.C.C. Rep. Serv. 2d 505 (2002) (concluding that an implied-in-fact contract existed because the
contractor performed changed work at the direction of the owner, even though no agreement had been
reached as to price for the changed work, and ruling that the price should be computed based on the
construction industry's standard “flow down method of compensation”). See also Southeast Caissons,
LLC v. Choate Const. Co., 784 S.E.2d 650 (N.C. Ct. App. 2016) (finding an implied-in-fact contract,
where an express contract was discussed but never signed); Trapani Const. Co., Inc. v. Elliot Group, Inc.,
2016 IL App (1st) 143734, 407 Ill. Dec. 754, 64 N.E.3d 132 (App. Ct. 1st Dist. 2016) (upholding a finding
that an implied-in-fact contract, inferred from facts and circumstances, existed between a contractor
and developer). See also Lindsey Masonry Co. v. Murray & Sons Construction Co., 53 Kan. App. 2d
505, 390 P.3d 56 (2017) (upholding a subcontractor's recovery under an implied-in-fact contract, where
the contractor and subcontractor had failed to conclude an express contract and the subcontractor had
performed work for which it had not been paid).


See also H Contractors, LLC v. E.J.H. Construction, Inc., 2019 WL 1427030 (W.D. Pa. 2019) (refusing
to grant summary disposition of a claim alleging breach of an implied-in-fact contract, where there
were disputed issues of fact regarding whether the implied-in-fact contract could be inferred from the
parties' conduct); Sweet v. Breivogel, 2019 ME 18, 201 A.3d 1215 (Me. 2019) (upholding a contractor's
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quantum meruit claim based on an implied-in-fact contract where the owner's words and conduct created
an expectation of compensation).


4 See Restatement Second, Contracts § 69(2) (“An offeree who does any act inconsistent with the offeror's
ownership of offered property is bound in accordance with the offered terms unless they are manifestly
unreasonable … .”).


5 See Restatement Second, Contracts §§ 53, 54 (addressing acceptance by performance invited by an
offer). See also Ostrenga Excavating, Inc. v. Cleveland Construction, Inc., 2017 WI App 80, 378 Wis.
2d 739, 905 N.W.2d 843 (Ct. App. 2017) (holding that an implied-in-fact contract was established
circumstantially by the parties conduct in directing a subcontractor to proceed with the work without an
express contract having been executed).


6 See Deerkoski v. East 49th Street Development II, LLC, 112 A.D.3d 879, 978 N.Y.S.2d 83 (2d Dep't
2013), order recalled and vacated, 120 A.D.3d 1387, 993 N.Y.S.2d 554 (2d Dep't 2014) (enforcing an
implied-in-fact contract for engineering services which the owner accepted with the understanding that
there would be a fee obligation and for which the engineer was entitled to recover the reasonable value
of services rendered). See also Ground Control, LLC v. Capsco Industries, Inc., 214 So. 3d 232 (Miss.
2017) (holding that a sub-subcontractor could not recover in quantum meruit against the prime contractor
without proof that the claimant expected the respondent to pay for labor costs). See also F.H. Paschen,
S.N. Nielsen & Associates LLC v. B&B Site Development, Inc., 311 So. 3d 39 (Fla. 4th DCA 2021)
(upholding a subcontractor's recovery for quantum meruit and unjust enrichment after concluding that the
subcontract dispute clause was unenforceable); Twehous Excavating, Inc. v. Jefferson City Retirement,
LLC, 613 S.W.3d 499 (Mo. Ct. App. W.D. 2020) (holding that a subcontractor who agreed to complete
the contractor's terminated contract and to perform additional work was entitled to recover under both
breach of contract and quantum meruit claims).


7 See K & L Landscape & Const. Inc. v. Dakota Contractors, Inc., 695 N.W.2d 41 (Iowa Ct. App. 2004),
upholding a trial court finding of an implied-in-fact contract and an award of quantum meruit damages
based on reasonable value of services rendered, and describing the elements of an action on an implied
contract in Iowa as follows:


[T]he party seeking recovery must show (1) the services were carried out
under such circumstances as to give the recipient reason to understand and
(a) they were performed for him and not some other person, and (b) they were
not rendered gratuitously, but with the expectation of compensation from the
recipient; and (2) the services were beneficial to the recipient.


See also Rambo Associates, Inc. v. South Tama County Community School Dist., 487 F.3d 1178, 221
Ed. Law Rep. 50 (8th Cir. 2007) (ruling that an architect could recover for extra work on the basis of
quantum meruit under an implied-in-fact contract); Encore Const. Corp. v. SC Bodner Const., Inc., 765
N.E.2d 223 (Ind. Ct. App. 2002) (upholding recovery of a subcontractor and supplier against an owner
on the theory of implied-in-fact contract, where the owner's project superintendent asked the sub and
supplier to remain on site and continue installing materials after the contractor had been terminated);
Pacific Maritime Ass'n v. U.S., 123 Ct. Cl. 667, 108 F. Supp. 603, 1953 A.M.C. 197 (1952) (finding
implied-in-fact contract to be created by acceptance of labor referral services with knowledge that the
contractor expected compensation); Buffalo & Ft. Erie Public Bridge Authority v. U.S., 106 Ct. Cl. 731,
65 F. Supp. 476 (1946) (enforcing implied-in-fact contract by use of premises with knowledge that the
contractor expected compensations).


8 See I Farnsworth on Contracts § 3.14 (2d ed. 1998). See also Restatement Second, Contracts § 69:


§ 69. Acceptance by Silence or Exercise of Dominion
(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the
following cases only:
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(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them
and reason to know that they were offered with the expectation of compensation.


(b) Where the offeror has stated or given the offeree reason to understand that assent may be
manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept
the offer.


(2) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the
offeror if he does not intend to accept.


See also Reicher Electric, Inc. v. Patel, 928 N.W.2d 694 (Iowa Ct. App. 2019) (upholding dismissal of
a subcontractor's quantum meruit claim against an owner for the value of materials delivered but not
paid by the contractor, because no implied contract existed between the subcontractor and owner. Under
the circumstances, the subcontractor's remedy was under the state mechanic's lien law.). See also G&Y
Maintenance Corp. v. 540 West 48th St. Corp., 2021 WL 1351201 (N.Y. Sup 2021) (granting dismissal
of a subcontractor's unjust enrichment and quantum meruit claims because the owner had not made a
direct specific request for work to be performed and did not know that the subcontractor expected to be
compensated for that work). Compare Almat Builders and Remodeling, Inc. v. Midwest Lodging, LLC,
615 S.W.3d 70 (Mo. Ct. App. E.D. 2020) (upholding a subcontractor's quantum meruit claim against
the owner based on proof that the contractor acted as the owner's agent in retaining the subcontractor).
See also Korte Construction Company v. State on Relation of Board of Regents of Nevada System of
Higher Education, 492 P.3d 540, 393 Ed. Law Rep. 845, 137 Nev. Adv. Op. No. 37 (Nev. 2021) (adopting
Restatement (Third) of Restitution and Unjust Enrichment § 25, and holding that a contractor could not
sue an owner for unjust enrichment based on a contract entered into with the owner's tenant where the
contractor did not expect to be paid by the owner and the owner had paid the tenant and was not unjustly
enriched).


8.50 Ellis Construction v. Town of Farmingdale, (Me. Super., April 12, 2018) (refusing the find an implied-
in-fact contract, where work was performed under circumstances that would have caused the contractor
to conclude that an expired contract had not been renewed); United States for Use and Benefit of Ash
Equipment Co., Inc. v. Morris, Inc., 2017 WL 3426063 (D.S.D. 2017) (denying a sub-subcontractor's
quantum meruit claim against the contractor, where there was no evidence that the contractor had
requested the claimed work to be performed).


8.60 G4S Technology LLC v. Massachusetts Technology Park Corporation, 479 Mass. 721, 99 N.E.3d
728 (2018). Another equitable issue affecting recovery for quantum meruit or unjust enrichment in
some jurisdictions is a “substandard work” exception, which precludes recovery for work not properly
performed. See Quaternary Resource Investigations, LLC v. Phillips, 311 So. 3d 1059 (La. 2021).


9 See §§ 2:13, 19:37. See also Russell Corp. v. U. S., 210 Ct. Cl. 596, 537 F.2d 474, 482 (1976) (“Implied-in-
fact contracts differ from contracts implied in law (quasi-contracts), where a duty is imposed by operation
of law without regard to the intent of the parties. Such arrangements are treated as contracts for the
purposes of remedy only.”).


10 See § 2:13. See also Ace Pipe Cleaning, Inc. v. Hemphill Const. Co., Inc., 134 So. 3d 799 (Miss. Ct. App.
2014) (Ruling that a quantum meruit recovery could not be sustained on a public contract determined to
be void as a matter of law, and opining that “the elements of quantum meruit are: (1) valuable services
were rendered or materials furnished; (2) for the person sought to be charged; (3) which services and
materials were accepted by the person sought to be charged, used and employed by him; and (4) under
such circumstances as reasonably notified the person sought to be charged that the plaintiff, in performing
such services, was expected to be paid by the person sought to charged.”).


11 See I Farnsworth on Contracts § 3.10 (2d ed. 1998) (“Sometimes a contract that results from words
is described as ‘express’ while one that results from conduct is described as ‘implied-in-fact,’ but the
distinction as such has no legal consequences.”).
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12 See §§ 19:14 to 19:43.


13 See Patterson, Constructive Conditions in Contracts, 42 Colum. L. Rev. 903 (1942):


Since a contract may be conditioned in a way which does not depend upon its
containing conditional language, the word “condition” in this broader since,
is not synonymous with a term in a contract; a condition is a fact which bears
a certain relation to the obligation of a contract. Condition, then, denotes facts
(events or occurrences) and connotes legal consequences.


See Corbin, Conditions in the Law of Contract, 28 Yale L.J. 739 (1918–1919):


In order to understand any legal system it is necessary to consider the purely
physical facts of life apart from the legal relations that are consequent upon
such facts. Legal relations are merely mental concepts which are useful in
enabling us to foresee the physical facts of the future. Disregarding the
multitudes of facts that have no effect whatever upon existing legal relations,
those that remain—the operative facts—must be considered and classified.
In any case, the best method of procedure is to consider each operative fact
separately, and in chronological order, and determine the legal relations that
exists after such single fact.


See also Holmes, Jr., The Common Law 303 (1881) (“The very office of construction is to work out,
from what is expressly said and done, what would have been said with regard to events not definitely
before the minds of the parties, if those events had been considered.”).


14 These implied duties include the owner's implied warranty of the adequacy of its detailed construction
specification, the owner's implied duty of full disclosure, the contractor's duty of inquiry and of patent
defects, and the mutual implied obligations of cooperation and non-hindrance, and good faith and fair
dealing. See §§ 3:34, 9:78, 9:92, 9:99, 9:103. See also I Farnsworth on Contracts, § 7.16 (2d Ed. 1998):


If the agreement of the parties does not resolve the dispute that has arisen,
it is up to the court to supply a term to deal with the omitted case. Terms
supplied by courts for such cases have traditionally been called implied where
occasionally constructive terms and the correlative rules are now commonly
called default.


Even if the agreement does not make an event a condition, the court may
supply a term that does so. Thus, if an obligor's duty cannot be performed
without some act by the obligee, such as giving notice to the obligor, the court
will supply a term making that act a condition of the obligor's duty. Such
conditions are often referred to “implied” conditions since the court uses the
process of implication to determine whether to supply a term that makes an
event a condition and what term to supply.


15 See also Hanover Ins. Co. v. Plaquemines Parish Government, 2015 WL 4394079 (E.D. La. 2015)
(although an agreement between an architect and an engineer was signed by an associate of the
architect who lacked authority, the architect impliedly ratified the contract by accepting the benefits
and services furnished by the engineer under the contract for seven years); Mike Glynn & Co. v. Hy-
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Brasil Restaurants, Inc., 75 Mass. App. Ct. 322, 914 N.E.2d 103 (2009) (an implied contract was formed
between a subcontractor and an owner, where the owner, upon the contractor's default, promised to pay
the subcontractor if it completed its work and received the benefit of the subcontractor's performance);
Tetra Tech, Inc. v. Performa Entertainment Real Estate, Inc., 2008 WL 4457061 (Tenn. Ct. App. 2008)
(upholding a designer's right to recover in quantum meruit for services rendered, because no mutual
agreement was reached as to contract scope and price); Building Materials Wholesale, Inc. v. Triad
Drywall, LLC, 287 Ga. App. 772, 653 S.E.2d 115 (2007) (enforcing a contract formed by assent
evidenced merely by conduct); Jandrin Elec., Inc. v. Abel Elec., Inc., 2004 WI App 109, 273 Wis. 2d
785, 680 N.W.2d 832 (Ct. App. 2004) (upholding a quantum meruit recovery under implied contract
theory based on the conduct of the parties, after concluding that there was never a “meeting of the minds”
between the parties sufficient to create an express contract); Blue Chip Pavement Maintenance, Inc.
v. Ryan's Family Steak Houses, Inc., 2004-Ohio-3357, 2004 WL 1436362 (Ohio Ct. App. 12th Dist.
Clermont County 2004) (contractor held liable to subcontractor for extra work under an implied-in-fact
contract arising out of the conduct of the parties, for which the subcontractor was entitled to quantum
meruit); Fox v. Mountain West Elec., Inc., 137 Idaho 703, 52 P.3d 848, 48 U.C.C. Rep. Serv. 2d 505 (2002)
(concluding that an implied-in-fact contract existed because the contractor performed changed work at
the direction of the owner, even though no agreement had been reached as to price for the changed work,
and ruling that the price should be computed based on the construction industry's standard “flow down
method of compensation”); Thomson v. U. S., 174 Ct. Cl. 780, 357 F.2d 683 (1966), related reference,
184 Ct. Cl. 145, 394 F.2d 521 (1968) (The government accepted conditionally, subject to approval by
higher authority, a contractor's proposal to perform surveying services. In finding the existence of an
implied-in-fact contract, the United States Court of Claims stated:


[A]cceptance of an offer may be manifested either expressly (as by words)
or impliedly (as by conduct) indicating assent to the proposed bargain. The
notion that assent to the terms of an agreement (i.e., acceptance) may be
evinced by action or conduct underlies the rule, repeatedly recognized by the
courts, that contracts may be “implied in fact.”).


Hughes Transp v. U. S., 128 Ct. Cl. 221, 121 F. Supp. 212, 6 Pub. Util. Rep. 3d (PUR) 499 (1954) (holding
implied-in-contract came into existence even where formation of an express contract was unsuccessfully
attempted). See also Sweet v. Breivogel, 2017 WL _ (Me. Super. November 16, 2017) (upholding a
contractor's recovery in quantum meruit under an implied-in-fact contract for labor and material required
to construct a home where, even thought no express contract had been entered into, the owner had paid
various of the contractor's invoices without protest).


16 See §§ 4:13 to 4:16, 18:1, 19:35. See also Laquila Group, Inc. v. Hunt Const. Group, Inc., 44 Misc. 3d
1203(A), 997 N.Y.S.2d 99 (Sup 2014) (opining that cardinal changes would preserve a subcontractor's
claims for unjust enrichment and quantum meruit under a quasi-contract theory); Spagnuolo Builders,
LLC v. Martinelli, 2013 WL 1776080 (N.J. Super. Ct. App. Div. 2013) (construing a changes clause
narrowly as including only added scope of work, and allowing an unjust enrichment recovery outside of
the changes clause for the cost of a substantial delay in length of services due to circumstances beyond the
subcontractor's control, because “it would be unjust for [the construction manager] to retain the benefit
without compensating [the sub] where the subcontract contained no provision governing adjustment of
the subcontract to compensate for such substantial changes”); O'Brien & Gere Technical Services, Inc.
v. Fru-Con/Fluor Daniel Joint Venture, 380 F.3d 447 (8th Cir. 2004) (contractor and subcontractor found
to have mutually abandoned the express subcontract, and the subcontractor recovered quantum meruit
damages under an implied-in-fact contract); C. Norman Peterson Co. v. Container Corp. of America, 172
Cal. App. 3d 628, 218 Cal. Rptr. 592 (1st Dist. 1985) (holding owner abandoned his express contract
by issuing hundreds of change orders that substantially altered the contractual undertaking). See also
RAI Industrial Fabricators, LLC v. Federal Insurance Company, 2018 WL 2047789 (N.D. Cal. 2018)
(upholding the subcontractor's unjust enrichment claim based upon allegations that the parties impliedly
abandoned the subcontract and that the subcontractor was entitled to recover the reasonable value of its
work).
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17 See Axenics, Inc. v. Turner Const. Co., 164 N.H. 659, 62 A.3d 754 (2013) (there was no implied
abandonment of a subcontract, where the subcontract “established a mechanism for proceeding when
[the sub] believed the work to be beyond the scope of the subcontract”); City of Meridian v. Petra Inc.,
154 Idaho 425, 299 P.3d 232 (2013) (a construction manager could recover an “equitable adjustment” in
fee for changed work); Fru-Con/Fluor Daniel Joint Venture v. Corrigan Brothers, Inc., 154 S.W.3d 330
(Mo. Ct. App. E.D. 2004) (no mutual abandonment of a subcontract found under similar facts involving
the same contractor and same project in the O'Brien & Gere Technical Services, Inc. v. Fru-Con/Fluor
Daniel Joint Venture, 380 F.3d 447 (8th Cir. 2004)).


18 Hill v. Waxberg, 16 Alaska 477, 237 F.2d 936 (9th Cir. 1956). See also Earhart v. William Low Co.,
25 Cal. 3d 503, 158 Cal. Rptr. 887, 600 P.2d 1344 (1979) (upholding full quantum meruit recovery for
benefit conferred by a contractor upon a developer where work was commenced under a construction
contract subject to obtaining financing and the financing fell through); Comm v. Goodman, 6 Ill. App.
3d 847, 286 N.E.2d 758 (1st Dist. 1972) (architect allowed restitution from developer).


19 Hill v. Waxberg, 16 Alaska 477, 237 F.2d 936, 938, 939 (9th Cir. 1956). As a practical matter, restitution
rarely is granted for mere “failed negotiations” in the absence of detrimental reliance and conferral of a
benefit. See Rutledge v. Housing Authority of City of East St. Louis, 88 Ill. App. 3d 1064, 44 Ill. Dec.
176, 411 N.E.2d 82, 86 (5th Dist. 1980) (both sides merely advancing their own interests); W.F. Holt Co.
v. A & E Elec. Co., Inc., 665 S.W.2d 722 (Tenn. Ct. App. 1983) (same).


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government
Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 4. Maxims of Jurisprudence


West's Ann.Cal.Civ.Code § 3510


§ 3510. Reason for rule ceasing


Currentness


When the reason of a rule ceases, so should the rule itself.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3510, CA CIVIL § 3510
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 4. Maxims of Jurisprudence


West's Ann.Cal.Civ.Code § 3532


§ 3532. Idle acts


Currentness


The law neither does nor requires idle acts.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3532, CA CIVIL § 3532
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815.6


§ 815.6. Mandatory duty of public entity to protect against particular kinds of injuries


Currentness


Where a public entity is under a mandatory duty imposed by an enactment that is designed to
protect against the risk of a particular kind of injury, the public entity is liable for an injury of that
kind proximately caused by its failure to discharge the duty unless the public entity establishes
that it exercised reasonable diligence to discharge the duty.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815.6, CA GOVT § 815.6
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815


§ 815. Liability for injuries generally; immunity of public entity; defenses


Currentness


Except as otherwise provided by statute:


(a) A public entity is not liable for an injury, whether such injury arises out of an act or omission
of the public entity or a public employee or any other person.


(b) The liability of a public entity established by this part (commencing with Section 814) is subject
to any immunity of the public entity provided by statute, including this part, and is subject to any
defenses that would be available to the public entity if it were a private person.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815, CA GOVT § 815
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371.4


§ 1371.4. Emergency services and care; authorization; payments to providers; treatment
following stabilization; payments to providers; assumption and delegation of responsibilities


Effective: January 1, 2009
Currentness


(a) A health care service plan that covers hospital, medical, or surgical expenses, or its contracting
medical providers, shall provide 24-hour access for enrollees and providers, including, but not
limited to, noncontracting hospitals, to obtain timely authorization for medically necessary care,
for circumstances where the enrollee has received emergency services and care is stabilized, but
the treating provider believes that the enrollee may not be discharged safely. A physician and
surgeon shall be available for consultation and for resolving disputed requests for authorizations.
A health care service plan that does not require prior authorization as a prerequisite for payment
for necessary medical care following stabilization of an emergency medical condition or active
labor need not satisfy the requirements of this subdivision.


(b) A health care service plan, or its contracting medical providers, shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision
of emergency services and care necessary to stabilize the enrollee's emergency medical condition.


(c) Payment for emergency services and care may be denied only if the health care service plan, or
its contracting medical providers, reasonably determines that the emergency services and care were
never performed; provided that a health care service plan, or its contracting medical providers,
may deny reimbursement to a provider for a medical screening examination in cases when the
plan enrollee did not require emergency services and care and the enrollee reasonably should have
known that an emergency did not exist. A health care service plan may require prior authorization
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as a prerequisite for payment for necessary medical care following stabilization of an emergency
medical condition.


(d) If there is a disagreement between the health care service plan and the provider regarding
the need for necessary medical care, following stabilization of the enrollee, the plan shall assume
responsibility for the care of the patient either by having medical personnel contracting with the
plan personally take over the care of the patient within a reasonable amount of time after the
disagreement, or by having another general acute care hospital under contract with the plan agree to
accept the transfer of the patient as provided in Section 1317.2, Section 1317.2a, or other pertinent
statute. However, this requirement shall not apply to necessary medical care provided in hospitals
outside the service area of the health care service plan. If the health care service plan fails to
satisfy the requirements of this subdivision, further necessary care shall be deemed to have been
authorized by the plan. Payment for this care may not be denied.


(e) A health care service plan may delegate the responsibilities enumerated in this section to the
plan's contracting medical providers.


(f) Subdivisions (b), (c), (d), (g), and (h) shall not apply with respect to a nonprofit health care
service plan that has 3,500,000 enrollees and maintains a prior authorization system that includes
the availability by telephone within 30 minutes of a practicing emergency department physician.


(g) The Department of Managed Health Care shall adopt by July 1, 1995, on an emergency basis,
regulations governing instances when an enrollee requires medical care following stabilization of
an emergency medical condition, including appropriate timeframes for a health care service plan
to respond to requests for treatment authorization.


(h) The Department of Managed Health Care shall adopt, by July 1, 1999, on an emergency basis,
regulations governing instances when an enrollee in the opinion of the treating provider requires
necessary medical care following stabilization of an emergency medical condition, including
appropriate timeframes for a health care service plan to respond to a request for treatment
authorization from a treating provider who has a contract with a plan.


(i) The definitions set forth in Section 1317.1 shall control the construction of this section.
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(j)(1) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall,
within 30 minutes of the time the hospital makes the initial telephone call requesting information,
either authorize poststabilization care or inform the hospital that it will arrange for the prompt
transfer of the enrollee to another hospital.


(2) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall
reimburse the hospital for poststabilization care rendered to the enrollee if any of the following
occur:


(A) The health care service plan authorizes the hospital to provide poststabilization care.


(B) The health care service plan does not respond to the hospital's initial contact or does not make a
decision regarding whether to authorize poststabilization care or to promptly transfer the enrollee
within the timeframe set forth in paragraph (1).


(C) There is an unreasonable delay in the transfer of the enrollee, and the noncontracting physician
and surgeon determines that the enrollee requires poststabilization care.


(3) A health care service plan shall not require a hospital representative or a noncontracting
physician and surgeon to make more than one telephone call pursuant to Section 1262.8 to the
number provided in advance by the health care service plan. The representative of the hospital that
makes the telephone call may be, but is not required to be, a physician and surgeon.


(4) An enrollee who is billed by a hospital in violation of Section 1262.8 may report receipt of the
bill to the health care service plan and the department. The department shall forward that report
to the State Department of Public Health.


(5) For purposes of this section, “poststabilization care” means medically necessary care provided
after an emergency medical condition has been stabilized.
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Credits
(Added by Stats.1994, c. 614 (S.B.1832), § 4. Amended by Stats.1998, c. 1015 (A.B.682), §
2; Stats.1998, c. 1016 (S.B.277), § 2; Stats.1999, c. 525 (A.B.78), § 107; Stats.2000, c. 857
(A.B.2903), § 36; Stats.2003, c. 583 (A.B.1628), § 3; Stats.2008, c. 603 (A.B.1203), § 4.)


West's Ann. Cal. Health & Safety Code § 1371.4, CA HLTH & S § 1371.4
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 9. Miscellaneous (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1399.5


§ 1399.5. Intent of Legislature; application of chapter


Currentness


It is the intent of the Legislature that the provisions of this chapter shall be applicable to any
private or public entity or political subdivision which, in return for a prepaid or periodic charge
paid by or on behalf of a subscriber or enrollee, provides, administers or otherwise arranges for the
provision of health care services, as defined in this chapter, unless such entity is exempted from
the provisions of this chapter by, or pursuant to, Section 1343.


Credits
(Added by Stats.1975, c. 941, p. 2102, § 2, operative July 1, 1976. Amended by Stats.1980, c.
628, p. 1717, § 4.)


West's Ann. Cal. Health & Safety Code § 1399.5, CA HLTH & S § 1399.5
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Welfare and Institutions Code (Refs & Annos)


Division 9. Public Social Services (Refs & Annos)
Part 3. Aid and Medical Assistance (Refs & Annos)


Chapter 7. Basic Health Care (Refs & Annos)
Article 2.7. Contracts for Medi-Cal Services and Case Management (Refs &
Annos)


West's Ann.Cal.Welf. & Inst.Code § 14087.38


§ 14087.38. Establishment of special county health authorities in selected counties


Effective: August 16, 2004
Currentness


(a)(1) In counties selected by the director with the concurrence of the county, a special county
health authority may be established in order to meet the problems of delivery of publicly assisted
medical care in each county, and to demonstrate ways of promoting quality care and cost efficiency.
Nothing in this section shall be construed to preclude the department from expanding Medi-Cal
managed care in ways other than those provided for in this section, including, but not limited to, the
establishment of a public benefit corporation as set forth in Section 5110 of the Corporations Code.


(2) For purposes of this section, “health authority” means an entity separate from the county that
meets the requirements of state and federal law and the quality, cost, and access criteria established
by the department.


(b) The board of supervisors of a county described in subdivision (a) may, by ordinance, establish
a health authority to negotiate and enter into contracts authorized by Section 14087.3, and to
arrange for the provision of health care services provided pursuant to this chapter. If the board
of supervisors elects to enact this ordinance, all rights, powers, duties, privileges, and immunities
vested in a county contracting with the department under this article shall be vested in the health
authority. The health authority may also enter into contracts for the provision of health care services
to individuals including, but not limited to, those covered under Subchapter XVIII (commencing
with Section 1395) of Chapter 7 of Title 42 of the United States Code, those entitled to coverage
under other publicly supported programs, those employed by public agencies or private businesses,
and uninsured or indigent individuals.
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(c) The enabling ordinance shall specify the membership of the governing board of the health
authority, the qualifications for individual members, the manner of appointment, selection, or
removal of board members, and how long they shall serve, and any other matters the board of
supervisors deems necessary or convenient for the conduct of the health authority's activities.
Members of the governing board shall be appointed by the board of supervisors to represent
the interests of the county, the general public, beneficiaries, physicians, hospitals, clinics, and
other nonphysician health care providers. The health authority so established shall be considered
an entity separate from the county and shall file a statement required by Section 53051 of the
Government Code. The health authority shall have the power to acquire, possess, and dispose of
real or personal property, as necessary for the performance of its functions, to employ personnel
and contract for services required to meet its obligations, to sue or be sued, and to enter into
agreements under Chapter 5 (commencing with Section 6500) of Division 7 of Title 1 of the
Government Code. Any obligations of a health authority, statutory, contractual, or otherwise, shall
be obligations solely of the health authority and shall not be the obligations of the county or of
the state.


(d) Upon creation, the health authority may borrow from the county, and the county may lend
the health authority funds or issue revenue anticipation notes to obtain those funds necessary to
commence operations.


(e) Notwithstanding any other provision of law, both the county and the health authority shall be
eligible to receive funding under subdivision (p) of Section 14163, and the health authority shall
be considered to have satisfied the requirements of that subdivision.


(f) The health authority shall be deemed to be a public agency that is a unit of local government
for purposes of all grant programs and other funding and loan guarantee programs.


(g) It is the intent of the Legislature that if a health authority is formed pursuant to this section,
the county shall, with respect to its medical facilities and programs, occupy no greater or lesser
status than any other health care provider in negotiating with the health authority for contracts to
provide health care services. Nothing in this subdivision shall be construed to interfere with or
limit the health authority in giving preference in negotiating to disproportionate share hospitals or
other providers of health care to medically indigent or uninsured individuals.


(h) Notwithstanding any other provision of law, a member of the governing board of the health
authority shall not be deemed to be interested in a contract entered into by the health authority
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within the meaning of Article 4 (commencing with Section 1090) of Chapter 1 of Division 4 of
Title 1 of the Government Code if all the following apply:


(1) The member was appointed to represent the interests of physicians, health care practitioners,
hospitals, pharmacies, or other health care organizations, or beneficiaries.


(2) The contract authorizes the member or the organization the member represents to provide
services to beneficiaries under the health authority's programs.


(3) The contract contains substantially the same terms and conditions as contracts entered into
with other individuals or organizations that the member was appointed to represent.


(4) The member does not influence or attempt to influence the health authority or another member
of the health authority to enter into the contract in which the member is interested.


(5) The member discloses the interest to the health authority and abstains from voting on the
contract.


(6) The governing board notes the member's disclosure and abstention in its official records and
authorizes the contract in good faith by a vote of its membership sufficient for the purpose without
counting the vote of the interested member.


(i) All claims for money or damages against the health authority shall be governed by Part 3
(commencing with Section 900) and Part 4 (commencing with Section 940) of Division 3.6 of
Title 1 of the Government Code, except as provided by other statutes or regulations that expressly
apply to the health authority.


(j)(1) The health authority shall be considered a public entity for purposes of Division 3.6
(commencing with Section 810) of Title 1 of the Government Code.


(2) The health authority, members of its governing board, and its employees, are protected by the
immunities applicable to public entities and public employees governed by Part 1 (commencing
with Section 810) and Part 2 (commencing with Section 814) of Division 3.6 of Title 1 of the
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Government Code, except as provided by other statutes or regulations that apply expressly to the
health authority.


(k) Notwithstanding any other provision of law, except as otherwise provided in this section, a
county shall not be liable for any act or omission of the health authority.


(l) The transfer of responsibility for health care services to the health authority shall not relieve
the county of its responsibility for indigent care pursuant to Section 17000.


(m) Notwithstanding any other provision of law, the governing board of the health authority may
meet in closed session to consider and take action on matters pertaining to contracts, and to contract
negotiations by health authority staff with providers of health care services concerning all matters
related to rates of payment.


(n)(1)(A) Notwithstanding the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950)
of Part 1 of Division 2 of Title 5 of the Government Code), the governing board of the health
authority may meet in closed session for the purpose of discussion of, or taking action on matters
involving, health authority trade secrets.


(B) The requirement that the authority make a public report of actions taken in closed session and
the vote or abstention of every member present may be limited to a brief general description of the
action taken and the vote so as to prevent the disclosure of a trade secret.


(C) For purposes of this section, “health authority trade secret” means a trade secret, as defined in
subdivision (d) of Section 3426.1 of the Civil Code, that also meets both of the following criteria:


(i) The secrecy of the information is necessary for the health authority to initiate a new service,
program, marketing strategy, business plan, or technology, or to add a benefit or product.


(ii) Premature disclosure of the trade secret would create a substantial probability of depriving the
health authority of a substantial economic benefit or opportunity.
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(2) Those records of the health authority that reveal the health authority's trade secrets are exempt
from disclosure pursuant to the California Public Records Act (Chapter 3.5 (commencing with
Section 6250) of Division 7 of Title 1 of the Government Code), or any similar local law requiring
the disclosure of public records. This exemption shall apply for a period of two years after the
service, program, marketing strategy, business plan, technology, benefit, or product that is the
subject of the trade secret is formally adopted by the governing body of the health authority,
provided that the service, program, marketing strategy, business plan, technology, benefit, or
product continues to be a trade secret. The governing board may delete the portion or portions
containing trade secrets from any documents that were finally approved in closed session held
pursuant to this subdivision that are provided to persons who have made the timely or standing
request.


(o) Notwithstanding Article 9 (commencing with Section 11120) of Chapter 1 of Part 1 of Division
3 of Title 2 of, and Chapter 9 (commencing with Section 54950) of Part 1 of Division 2 of Title 5 of,
the Government Code, or any other provision of law, any peer review body, as defined in paragraph
(1) of subdivision (a) of Section 805 of the Business and Professions Code, formed pursuant to the
powers granted to the health authority authorized by this section, may, at its discretion and without
notice to the public, meet in closed session, so long as the purpose of the meeting is the peer review
body's discharge of its responsibility to evaluate and improve the quality of care rendered by health
facilities and health practitioners, pursuant to the powers granted to the health authority. The peer
review body and its members shall receive, to the fullest extent, all immunities, privileges, and
protections available to those peer review bodies, their individual members, and persons or entities
assisting in the peer review process, including those afforded by Section 1157 of the Evidence
Code and Section 1370 of the Health and Safety Code.


(p) Notwithstanding any other provision of law, those records of the health authority and of
the county that reveal the health authority's rates of payment for health care services or the
health authority's deliberative processes, discussions, communications, or any other portion of the
negotiations with providers of health care services for rates of payment, shall not be required to be
disclosed pursuant to the California Public Records Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1 of the Government Code), or any similar local law requiring the
disclosure of public records. However, three years after a contract or amendment to a contract is
fully executed, the portion of the contract or amendment containing the rates of payment shall be
open to inspection.


(q) Notwithstanding the California Public Records Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1 of the Government Code), or Article 9 (commencing with Section
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11120) of Chapter 1 of Part 1 of Division 3 of Title 2 of, and Chapter 9 (commencing with Section
54950) of Part 1 of Division 2 of Title 5 of, the Government Code, or any other provision of
state or local law requiring disclosure of public records, those records of a peer review body, as
defined in paragraph (1) of subdivision (a) of Section 805 of the Business and Professions Code,
formed pursuant to the powers granted to the health authority authorized by this section, shall not
be required to be disclosed. The records and proceedings of the peer review body and its individual
members shall receive, to the fullest extent, all immunities, privileges, and protections available
to those records and proceedings, including those afforded by Section 1157 of the Evidence Code
and Section 1370 of the Health and Safety Code.


(r) Except as expressly provided by other provisions of this section, all exemptions and exclusions
from disclosure as public records pursuant to the California Public Records Act, including, but not
limited to, those pertaining to trade secrets and information withheld in the public interest, shall be
fully applicable for all state agencies and local agencies with respect to all writings that the health
authority is required to prepare, produce, or submit pursuant to this section.


(s)(1) Any health authority formed pursuant to this section shall obtain licensure as a health
care service plan under the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 3 of the Health and Safety Code).


(2) Notwithstanding subdivisions (b) and (t), a health authority may not operate health plans or
programs for individuals covered under Subchapter XVIII (commencing with Section 1395) of
Chapter 7 of Title 42 of the United States Code, or for private businesses, until the health authority
is in full compliance with all of the requirements of the Knox-Keene Health Care Service Plan Act
of 1975, including tangible net equity requirements applicable to a licensed health care service
plan.


(t) Commencing on the date that the health authority first receives Medi-Cal capitated payments
for the provision of health care services to Medi-Cal beneficiaries and until the time that the health
authority is in compliance with all the requirements regarding tangible net equity applicable to a
health care service plan licensed under the Knox-Keene Health Care Service Plan Act of 1975,
the following provisions shall apply:


(1) The health authority may select and design its automated management information system, but
the department, in cooperation with the health authority, prior to making capitated payments, shall
test the system to ensure that the system is capable of producing detailed, accurate, and timely
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financial information on the financial condition of the health authority and any other information
generally required by the department in its contracts with health care service plans.


(2) In addition to the reports required by the Department of Managed Health Care under the Knox-
Keene Health Care Service Plan Act of 1975, and the rules of the Director of the Department of
Managed Health Care promulgated thereunder, the health authority shall provide on a monthly
basis to the department, the Department of Managed Health Care, and the members of the health
authority, a copy of the automated report described in paragraph (1) and a projection of assets and
liabilities, including those that have been incurred but not reported, with an explanation of material
increases or decreases in current or projected assets or liabilities. The explanation of increases
and decreases in assets or liabilities shall be provided, upon request, to a hospital, independent
physicians' practice association, or community clinic, that has contracted with the health authority
to provide health care services.


(3) In addition to the reporting and notification obligations the health authority has under the Knox-
Keene Health Care Service Plan Act of 1975, the chief executive officer or director of the health
authority shall immediately notify the department, the Department of Managed Health Care, and
the members of the governing board of the health authority in writing of any fact or facts that, in
the chief executive officer's or director's reasonable and prudent judgment, is likely to result in the
health authority being unable to meet its financial obligations to health care providers or to other
parties. Written notice shall describe the fact or facts, the anticipated fiscal consequences, and the
actions that will be taken to address the anticipated consequences.


(4) The Department of Managed Health Care shall not waive or vary, nor shall the department
request the Department of Managed Health Care to waive or vary, the tangible net equity
requirements for a health authority under the Knox-Keene Health Care Service Plan Act of 1975
after three years from the date of commencement of capitated payments to the health authority.
Until the time the health authority is in compliance with all of the tangible net equity requirements
under the Knox-Keene Health Care Service Plan Act of 1975, and the rules of the Director of the
Department of Managed Health Care promulgated thereunder, the health authority shall develop a
stop-loss program appropriate to the risks of the health authority. The program shall be satisfactory
to both the department and the Department of Managed Health Care.


(5) In the event that the health authority votes to file a petition of bankruptcy, or the board of
supervisors notifies the department of its intent to terminate the health authority, the department
shall immediately convert the authority's Medi-Cal beneficiaries to either of the following:
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(A) To other managed care contractors when available, provided those contractors are able to
demonstrate that they can absorb the increased enrollment without detriment to the provision of
health care services to their existing enrollees.


(B) To the extent that other managed care contractors are unavailable or the department determines
that the action is otherwise in the best interest of any particular beneficiary, to a fee-for-service
reimbursement system pending the availability of managed care contractors, provided those
contractors are able to demonstrate that they can absorb the increased enrollment without detriment
to the provision of health care services to their existing enrollees, or if the department determines
that providing care to any particular beneficiary pursuant to a fee-for-service reimbursement
system is no longer necessary to protect the continuity of care or other interests of the beneficiary.
Beneficiary eligibility for Medi-Cal shall not be affected by this action. Beneficiaries who have
been or who are scheduled to be converted to a fee-for-service reimbursement system or managed
care contractor may make a choice to be enrolled in another managed care system, if one is
available, in full compliance with the federal freedom-of-choice requirements.


(6) The health authority shall submit to a review of financial records when the department
determines, based on data reported by the health authority or otherwise, that the health authority
will not be able to meet its financial obligations to health care providers contracting with the
health authority. Where the review of financial records determines that the health authority will
not be able to meet its financial obligations to contracting health care providers for the provision
of health care services, the director shall immediately terminate the contract between the health
authority and the state, and immediately convert the health authority Medi-Cal beneficiaries in
accordance with paragraph (5) in order to ensure uninterrupted provision of health care services
to the beneficiaries and to minimize financial disruption to providers. The action of the director
shall be the final administrative determination. Beneficiary eligibility for Medi-Cal shall not be
affected by this action. Beneficiaries who have been or who are scheduled to be converted under
paragraph (5) may make a choice to be enrolled in another managed care plan, if one is available,
in full compliance with federal freedom-of-choice requirements.


(7) It is the intent of the Legislature that the department shall implement Medi-Cal capitated
enrollments in a manner that ensures that appropriate levels of health care services will be provided
to Medi-Cal beneficiaries and that appropriate levels of administrative services will be furnished to
health care providers. The contract between the department and the health authority shall authorize
and permit the department to administer the number of covered Medi-Cal enrollments in such a
manner that the health authority's provider network and administrative structure are able to provide
appropriate and timely services to beneficiaries and to participating providers.
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(8) In the event a health authority is terminated, files for bankruptcy, or otherwise no longer
functions for the purpose for which it was established, the county shall, with respect to
compensation for provision of health care services to beneficiaries, occupy no greater or lesser
status than any other health care provider in the disbursement of assets of the health authority.


(9) Nothing in this subdivision shall be construed to impair or diminish the authority of the Director
of the Department of Managed Health Care under the Knox-Keene Health Care Service Plan Act
of 1975, nor shall anything in this section be construed to reduce or otherwise limit the obligation
of a health authority licensed as a health care service plan to comply with the requirements of the
Knox-Keene Health Care Service Plan Act of 1975, and the rules of the Director of the Department
of Managed Health Care promulgated thereunder.


(u) In the event a health authority may no longer function for the purposes for which it is
established, at the time the health authority's then-existing obligations have been satisfied or
the health authority's assets have been exhausted, the board of supervisors may, by ordinance,
terminate the health authority.


(v)(1) Prior to the termination of the health authority, the board of supervisors shall notify the
department of its intent to terminate the health authority. The department shall conduct an audit
of the health authority's records within 30 days of the notification to determine the liabilities and
assets of the health authority.


(2) The department shall report its findings to the board within 10 days of completion of the audit.
The board shall prepare a plan to liquidate or otherwise dispose of the assets of the health authority
and to pay the liabilities of the health authority to the extent of the health authority's assets, and
present the plan to the department within 30 days upon receipt of these findings.


(w) Any assets of the health authority shall be disposed of pursuant to provisions contained in the
contract entered into between the state and the health authority pursuant to this section.


(x) Upon termination of a health authority by the board, the county shall manage any remaining
assets of the health authority until superseded by a department-approved plan. Any liabilities of
the health authority shall not become obligations of the county upon either the termination of the
health authority or the liquidation or disposition of the health authority's remaining assets.







§ 14087.38. Establishment of special county health..., CA WEL & INST §...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


(y) This section shall apply to any county health authority or any county special commission
operating under this article or Article 2.81 (commencing with Section 14087.96), except to the
extent that this section conflicts with Sections 14087.31, 14087.35, and 14087.36 or Article 2.81
(commencing with Section 14087.96).


Credits
(Added by Stats.1994, c. 642 (A.B.2755), § 6, eff. Sept. 20, 1994. Amended by Stats.1999, c. 525
(A.B.78), § 197; Stats.2000, c. 857 (A.B.2903), § 84; Stats.2003, c. 424 (A.B.171), § 6; Stats.2004,
c. 228 (S.B.1103), § 12.4, eff. Aug. 16, 2004.)


West's Ann. Cal. Welf. & Inst. Code § 14087.38, CA WEL & INST § 14087.38
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 2 of 2023 Reg.Sess.
Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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77 Cal.App.5th 1018
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Sixth District, California.


COUNTY OF SANTA CLARA, Petitioner,
v.


The SUPERIOR COURT OF SANTA CLARA COUNTY, Respondent,
Doctors Medical Center of Modesto et al., Real Parties in Interest.


H048486
|


Filed 04/26/2022
|


As Modified 5/18/2022


Synopsis
Background: Noncontracting health care providers brought action against county seeking
reimbursement for full amounts of their claims for emergency medical services that they provided
to members of county's health care service plan. After the Superior Court, Santa Clara County,
No. 19CV349757, Maureen A. Folan, J., overruled county's demurrer, county filed petition for
writ of mandate.


Holdings: The Court of Appeal, Grover, Acting P.J., held that:


[1] Government Claims Act barred providers' quantum meruit claim;


[2] providers' quantum meruit claim did not fall within scope of Government Claims Act exception
for injuries caused by public entity's failure to discharge mandatory duty;


[3] Knox-Keene Act did not create private cause of action permitting providers to bring action; and


[4] providers' action was not breach of contract action not protected by Government Claims Act.


Petition granted.


Procedural Posture(s): Petition for Writ of Mandate.
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West Headnotes (20)


[1] Appeal and Error Objections and exceptions;  demurrer
Court of Appeal reviews trial court's order overruling demurrer de novo.


[2] Appeal and Error Objections and exceptions;  demurrer
In reviewing trial court's order overruling demurrer, Court of Appeal assumes truth of
factual allegations in complaint, and determines whether valid cause of action is stated
under any legal theory.


[3] Mandamus Pleading
Although extraordinary relief ordinarily is not available at pleading stage, mandamus is
available when extraordinary relief may prevent needless and expensive trial and reversal.


[4] Health Quasi contract, quantum meruit, and emergency assistance
When all health care service plans involved in dispute are private entities, noncontracting
provider can bring action seeking reimbursement for reasonable value of emergency
services under Unfair Competition Law or on quantum meruit theory. Cal. Bus. & Prof.
Code § 17200 et seq.; Cal. Health & Safety Code § 1371.39 subds. (a); Cal. Code Regs.
tit. 28, § 1300.71.38, (m)(3).


[5] Municipal Corporations Nature and grounds of liability
There is no common law tort liability for public entities in California; instead, such liability
must be based on statute.


[6] Municipal Corporations Nature and grounds of liability
Government Claims Act's intent is not to expand plaintiffs' rights in suits against
governmental entities, but to confine potential governmental liability to rigidly delineated
circumstances. Cal. Gov't Code § 815.
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[7] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” is equitable doctrine under which law implies promise to pay for
services performed under circumstances disclosing that they were not gratuitously
rendered.


[8] Health Quasi contract, quantum meruit, and emergency assistance
Government Claims Act provision abolishing all common law or judicially declared forms
of liability for public entities barred noncontracting health care providers' quantum meruit
claim against county seeking reimbursement for full amounts of their claims for emergency
medical services that they provided to members of county's health care service plan. Cal.
Gov't Code § 815.


[9] Municipal Corporations Duties absolutely imposed
Application of Government Claims Act exception for injuries caused by public entity's
failure to discharge mandatory duty requires that enactment at issue be obligatory, rather
than merely discretionary or permissive, in its directions to public entity; it must require,
rather than merely authorize or permit, that particular action be taken or not taken, and it
is not enough that public entity or officer have been under obligation to perform function
if function itself involves exercise of discretion. Cal. Gov't Code § 815.6.


[10] Appeal and Error Governments and Political Subdivisions
Whether statute imposes mandatory duty, for purpose of Government Claims Act's
exception for injuries caused by public entity's failure to discharge mandatory duty, is
question of law that Court of Appeal reviews de novo. Cal. Gov't Code § 815.6.


[11] Health Quasi contract, quantum meruit, and emergency assistance
Noncontracting health care providers' quantum meruit claim against county seeking
reimbursement for full amounts of their claims for emergency medical services that
they provided to members of county's health care service plan did not fall within scope
of Government Claims Act exception for injuries caused by public entity's failure to
discharge mandatory duty, even though county had mandatory duty under Knox-Keene
Act to reimburse providers for emergency services and care provided to its enrollees; state
regulations implementing Knox-Keene Act vested county with discretion to determine
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“reasonable and customary value” of services. Cal. Gov't Code § 815.6; Cal. Health &
Safety Code § 1371.4(b); Cal. Code Regs. tit. 28, § 1300.71, (a)(3)(B).


[12] Municipal Corporations Nature and grounds of liability
Direct tort liability of public entities must be based on specific statute declaring them to
be liable, or at least creating some specific duty of care. Cal. Gov't Code § 815.


[13] Action Statutory rights of action
Not all violations of statute give rise to private right of action; whether party has right to
sue depends on whether legislature has manifested intent to create such private cause of
action under statute.


[14] Action Statutory rights of action
Legislature's intent to create private cause of action can be shown through clear,
understandable, unmistakable terms in text of statute itself that strongly and directly
indicate that legislature intended to create private cause of action.


[15] Health Quasi contract, quantum meruit, and emergency assistance
Knox-Keene Act provision requiring health care service plans to reimburse providers
for emergency services and care provided to its enrollees did not create private cause
of action permitting noncontracting health care providers to bring action against county
seeking reimbursement for full amounts of their claims for emergency medical services
that they provided to members of county's health care service plan; there was no express
language providing private right of action under Knox-Keene Act, nothing in provision
demonstrated legislative intent to allow providers to sue directly to enforce obligation, and
nothing in legislative history evinced intent to allow private rights of action. Cal. Health
& Safety Code § 1371.4.


[16] Action Statutory rights of action
Statute that creates private right of action is one that can be sued on directly, not through
common law or another statute.
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[17] Constitutional Law Judicial rewriting or revision
Courts have no authority to rewrite statutes they are called upon to interpret.


[18] Municipal Corporations Nature and grounds of liability
Public Contracts Defenses
Whether action sounds in contract or tort for purposes of governmental immunity depends
upon nature of right sued upon, not form of pleading or relief demanded; if based on breach
of promise it is contractual, but if based on breach of noncontractual duty it is tortious.
Cal. Gov't Code § 814.


[19] Counties Nature and grounds of liability
Noncontracting health care providers' action against county seeking reimbursement for
full amounts of their claims for emergency medical services that they provided to members
of county's health care service plan alleged breach of statutory duty rather than breach
of promise, and thus fell within scope of Government Claims Act's immunity from suit
for tort claims; providers claimed that county failed to reimburse them at “reasonable and
customary” rate, which taken from regulations implementing Knox-Keene Act, rather than
from any agreement between parties. Cal. Gov't Code § 815; Cal. Health & Safety Code
§ 1371.4; Cal. Code Regs. tit. 28, § 1300.71, (a)(3)(B).


[20] Pleading Amendment or Further Pleading After Demurrer Sustained
Leave to amend would be appropriate if there is reasonable possibility amendment would
cure defect that caused demurrer to be sustained.


**161  Trial Court: Santa Clara County Superior Court Superior Court No. 19CV349757, Trial
Judge: Hon. Maureen A. Folan (Santa Clara County Super. Ct. No. 19CV349757)


Attorneys and Law Firms


James R. Williams, County Counsel, Douglas M. Press, Assistant County Counsel, Melissa
R. Kiniyalocts, Lead County Counsel, Susan P. Greenberg, Deputy County Counsel, David P.
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McDonough, Deputy County Counsel, Office of the County Counsel, County of Santa Clara, for
Petitioner COUNTY OF SANTA CLARA


Albert Edward Stumpp, Mikaela Grace Cox, Everett Casey Mitchnick, Irvine, Faatima Seedat,
Helton Law Group, for Real Parties in Interest DOCTORS MEDICAL CENTER OF MODESTO,
INC. and DOCTORS HOSPITAL OF MANTECA, INC.


Aurelia M. Razo, Sen. Deputy County Counsel, County of San Diego, for Amicus Curiae for
CALIFORNIA STATE ASSOCIATION OF COUNTIES


Opinion


Grover, Acting P. J.


*1024  Petitioner County of Santa Clara operates a health care service plan, licensed under the
Knox-Keene Health Care Service Plan Act. Real parties in interest Doctors Medical Center of
Modesto and Doctors Hospital of Manteca, Inc. (collectively, the Hospitals) provided emergency
medical services to members of the county's health plan and submitted reimbursement claims to the
county. The county reimbursed the Hospitals for only part of the claimed amounts. The Hospitals
sued the county for the full amounts of their claims, the operative complaint alleging a single
cause of action for breach of an implied-in-fact or implied-in-law contract. The county demurred,
asserting it is immune from the Hospitals' suit under the Government Claims Act (Gov. Code, §
810 et seq.).


Respondent court overruled the demurrer, the county petitioned for writ relief here, and we issued
an order to show cause. Because the county is immune from common law claims under the
Government Claims Act and the *1025  Hospitals do not state a claim for breach of an implied-
in-fact contract, we will issue a writ of mandate instructing the trial court to enter a new order
sustaining the demurrer without leave to amend.


I. TRIAL COURT PROCEEDINGS


According to the Hospitals' operative third amended complaint, the county operates a health
care service plan called Valley Health Plan, which is licensed and regulated by the state
Department of Managed Health Care (Department) under the Knox-Keene Health Care Service
Plan **162  Act of 1975 (Health & Saf. Code, § 1340 et seq.; “Knox-Keene Act”). The Hospitals
provided emergency medical services to three patients enrolled in the county's health plan. The
Hospitals submitted claims to the county for over $144,000, amounting to what they allege is
the reasonable value of the emergency medical services provided to those patients. The county
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reimbursed the Hospitals approximately $28,500 for those services. The Hospitals submitted
written administrative appeals to the county for the unpaid sums, which the county denied.


The Hospitals sued the county for reimbursement. The Hospitals initially alleged both tort and
implied-in-fact contract causes of action. The trial court sustained the county's demurrer to the
Hospitals' second amended complaint. The court denied leave to amend regarding the tort causes of
action, concluding that as a public entity the county was immune from those common law claims.
(Citing Gov. Code, § 815; unspecified statutory references are to the Government Code.) The trial
court granted leave to amend the breach of implied contract cause of action.


The Hospitals allege in the operative third amended complaint's single cause of action that they
provided emergency medical services to the county's patients with the expectation of “reasonable
and customary payment” from the county; that the county did not “assert that the Patients were
not [its] insured[s] or indicate in any way to the [Hospitals] that [it] would not cover the Patients[']
medical expenses”; that inaction by the county “gave rise to implied-in-fact agreements between
the [Hospitals] and [the county] obligating [the county] to pay for the care and treatment rendered
by the [Hospitals] to the Patients at a reasonable and customary rate”; and that the county's
ordinances “approved by its Board of Supervisors, as well as the statutes contained within the
Knox-Keene Act and regulations of [the Department], give rise to implied-in-law agreements
between the [Hospitals] and [the county] obligating [the county] to pay for the care and treatment
rendered by the [Hospitals] to the Patients at a reasonable and customary rate.” The county
allegedly “acknowledged [its] implied contractual obligations to the [Hospitals] by issuing partial
payment on such claims. However, [it] failed to *1026  fully reimburse the [Hospitals] for the
services rendered to the Patients at reasonable and customary rates as required by the Knox-Keene
Act.”


The county demurred to the operative complaint, arguing there is no private right of action to
sue for reimbursement under the Knox-Keene Act; a breach of an implied contract cause of
action cannot be asserted against a public entity; and (in supplemental briefing) that the county
was immune from the lawsuit by operation of section 815. The demurrer to the third amended
complaint was heard by a different judge, who after the hearing issued a lengthy order overruling
the demurrer. The order states that the county cannot “rely on a public policy regarding contracts
as to public entities so that it can be exempted from” the Knox-Keene Act. The trial court reasoned
that the “public policy to promote the delivery and the quality of health and medical care to the
people of the State of California outweighs the policy to limit common law, or implied contract
claims against public entities.” On the issue of immunity, the order states neither the county's
“supplemental brief nor its supplemental reply brief persuade the Court that [the county] is immune
from the quantum meruit cause of action contemplated by statute and the [Department]. Here,
whether fashioned as a cause of action for breach of an implied in fact contract or one for quantum
meruit, [the **163  Hospitals] state facts sufficient to constitute a cause of action.”
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The county petitioned for writ relief in this court. A different panel issued an order to show cause,
invited further briefing, and granted the California State Association of Counties' request to file
an amicus curiae letter.


II. DISCUSSION


[1]  [2]  [3] We review a trial court's order overruling a demurrer de novo. (Casterson v. Superior
Court (2002) 101 Cal.App.4th 177, 182, 123 Cal.Rptr.2d 637.) We assume the truth of factual
allegations in the complaint, and determine whether a valid cause of action is stated under any legal
theory. (Mayron v. Google LLC (2020) 54 Cal.App.5th 566, 571, 269 Cal.Rptr.3d 86.) “Although
extraordinary relief ordinarily is not available at the pleading stage, mandamus is available when ...
extraordinary relief may prevent a needless and expensive trial and reversal.” (Spielholz v. Superior
Court (2001) 86 Cal.App.4th 1366, 1370, fn. 4, 104 Cal.Rptr.2d 197.)


A. THE KNOX-KEENE ACT
The county (through its Valley Health Plan) and the Hospitals are health care service plans licensed
under the Knox-Keene Act, a “comprehensive system of licensing and regulation under the
jurisdiction of the Department of Managed Health Care.” ( *1027  Bell v. Blue Cross of California
(2005) 131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell).) The county has no contract for the
provision of medical services with either of the Hospitals, making them noncontracting providers.
When, as here, a noncontracting health care service plan provides emergency services to another
plan's enrollee, the enrollee's plan “shall reimburse providers for emergency services and care
provided to its enrollees, until the care results in stabilization of the enrollee.” (Health & Saf. Code,
§ 1371.4, subd. (b).)


Regulations implementing the Knox-Keene Act define “ ‘Reimbursement of a Claim’ ” for
noncontracting providers as: “the payment of the reasonable and customary value for the health
care services rendered based upon statistically credible information that is updated at least annually
and takes into consideration: (i) the provider's training, qualifications, and length of time in
practice; (ii) the nature of the services provided; (iii) the fees usually charged by the provider;
(iv) prevailing provider rates charged in the general geographic area in which the services were
rendered; (v) other aspects of the economics of the medical provider's practice that are relevant; and
(vi) any unusual circumstances in the case.” (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).)


Each health care service plan must have a dispute resolution mechanism through which
noncontracting providers can seek resolution of billing and claims disputes. (Health & Saf. Code, §
1367, subd. (h)(2).) The Department has promulgated regulations governing that dispute resolution
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process. (See Cal. Code Regs., tit. 28, § 1300.71.38.) The Department is charged with periodically
reviewing provider dispute resolution mechanisms and also may do so, “when appropriate, through
the investigation of complaints of unfair provider dispute resolution mechanism(s).” (Cal. Code
Regs., tit. 28, § 1300.71.38, subd. (m)(1).)


Violations of the Knox-Keene Act and the implementing regulations are subject to enforcement
actions. (Health & Saf. Code, § 1371.39, subds. (a), (d); Cal. Code Regs., tit. 28, § 1300.71.38,
subd. (m)(3).) Among other penalties for violating the statute and regulations, the Department's
director can: issue a cease and desist order (Health & Saf. Code, § 1391); suspend or **164  revoke
a health care service plan's license (Health & Saf. Code, § 1386, subd. (a)); impose civil penalties
of up to $2,500 per violation (Health & Saf. Code, § 1387, subd. (a)); and seek injunctive relief
in a civil action (Health & Saf. Code, § 1392, subd. (a)(1)). Willful violations can be punished
through criminal prosecution. (Health & Saf. Code, § 1390.) Health and Safety Code section 1394
states that the “civil, criminal, and administrative remedies available to the director pursuant to this
article are not exclusive, and may be sought and employed in any combination deemed advisable
by the director to enforce the provisions of this chapter.”


*1028  [4] When all health care service plans involved in a dispute are private entities, a
noncontracting provider can bring an action seeking reimbursement for the reasonable value of
emergency services under the Unfair Competition Law (Bus. & Prof. Code, § 17200 et seq.) or on
a quantum meruit theory. (Bell, supra, 131 Cal.App.4th at p. 216, 31 Cal.Rptr.3d 688.)


B. IMPLIED-IN-LAW CONTRACT CLAIM
[5]  [6] The county argues it is immune from any implied-in-law contract cause of action by
operation of the Government Claims Act. There is “no common law tort liability for public entities
in California; instead, such liability must be based on statute.” (Guzman v. County of Monterey
(2009) 46 Cal.4th 887, 897, 95 Cal.Rptr.3d 183, 209 P.3d 89 (Guzman).) Section 815 sets out the
general rule regarding immunity: “Except as otherwise provided by statute: (a) A public entity is
not liable for an injury, whether such injury arises out of an act or omission of the public entity or a
public employee or any other person.” The intent of the Government Claims Act is “not to expand
the rights of plaintiffs in suits against governmental entities, but to confine potential governmental
liability to rigidly delineated circumstances.” (Williams v. Horvath (1976) 16 Cal.3d 834, 838, 129
Cal.Rptr. 453, 548 P.2d 1125; accord Guzman, at p. 897, 95 Cal.Rptr.3d 183, 209 P.3d 89.) The
Government Claims Act includes exceptions to immunity, including, as relevant to the Hospitals'
argument here, section 815.6: “Where a public entity is under a mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury, the public entity
is liable for an injury of that kind proximately caused by its failure to discharge the duty unless
the public entity establishes that it exercised reasonable diligence to discharge the duty.”
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1. Government Code Section 815 Bars a Quantum Meruit Action


[7]  [8] Section 815 immunizes public entities from liability on common law theories. Quantum
meruit is an equitable doctrine under which the “ ‘law implies a promise to pay for services
performed under circumstances disclosing that they were not gratuitously rendered.’ ” (Huskinson
& Brown v. Wolf (2004) 32 Cal.4th 453, 458, 9 Cal.Rptr.3d 693, 84 P.3d 379; Sheppard, Mullin,
Richter & Hampton, LLP v. J-M Manufacturing Co., Inc. (2018) 6 Cal.5th 59, 88, fn. 11, 237
Cal.Rptr.3d 424, 425 P.3d 1.) A court faced with a similar question concluded that a quantum meruit
action against a public entity is barred by section 815. (Sheppard v. North Orange County Regional
Occupational Program (2010) 191 Cal.App.4th 289, 314, 120 Cal.Rptr.3d 442 (Sheppard) [noting
that generally “ ‘ “a private party cannot sue a public entity on an implied-in-law or quasi-contract
theory, because such a theory is based on quantum meruit or restitution considerations which are
outweighed by the need to protect and limit a public entity's *1029  contractual obligations” ’ ”].)
**165  Consistent with that authority, we conclude that the Hospitals cannot state a claim based
solely on the common law doctrine of quantum meruit.


The Hospitals cite cases involving reimbursement disputes between private health care service
plans, contending those cases demonstrate the viability of their cause of action. (Citing Bell, supra,
131 Cal.App.4th 211, 31 Cal.Rptr.3d 688; Children's Hospital Central California v. Blue Cross
of California (2014) 226 Cal.App.4th 1260, 1270, 172 Cal.Rptr.3d 861 (Children's Hospital).)
But because no public entity was involved in those cases, those courts had no occasion to decide
the immunity question presented here. (Fricker v. Uddo & Taormina Co. (1957) 48 Cal.2d 696,
701, 312 P.2d 1085 [“[C]ases are not authority for propositions not considered.”].) And the bases
for the cause of action in Bell were the Unfair Competition Law (Bus. & Prof. Code, § 17200
et seq.) and quantum meruit (Bell, supra, 131 Cal.App.4th at pp. 214, 216, 31 Cal.Rptr.3d 688),
theories of relief which cannot be asserted against a public entity. (People for Ethical Treatment of
Animals, Inc. v. California Milk Producers Advisory Bd. (2005) 125 Cal.App.4th 871, 878–879,
22 Cal.Rptr.3d 900 [Unfair Competition Law]; Sheppard, supra, 191 Cal.App.4th 289, 314, 120
Cal.Rptr.3d 442 [quantum meruit].)


2. The Mandatory Duty Exception in Gov. Code Section 815.6 Does Not Apply


[9]  [10] The Hospitals argue that their suit is authorized by section 815.6, an exception to
immunity which applies where a public entity fails to discharge a “mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury.” “[A]pplication
of section 815.6 requires that the enactment at issue be obligatory, rather than merely discretionary
or permissive, in its directions to the public entity; it must require, rather than merely authorize or
permit, that a particular action be taken or not taken.” (Haggis v. City of Los Angeles (2000) 22
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Cal.4th 490, 498, 93 Cal.Rptr.2d 327, 993 P.2d 983.) And it is not enough that the “public entity
or officer have been under an obligation to perform a function if the function itself involves the
exercise of discretion.” (Ibid.) Whether a statute imposes a mandatory duty is a question of law
(id. at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983), which we review de novo.


[11] The Hospitals argue that Health & Safety Code section 1371.4, subdivision (b) imposes a
mandatory duty on the county that triggers the section 815.6 exception to immunity. Under that
subdivision, the county “shall reimburse [the Hospitals] for emergency services and care provided
to its enrollees, until the care results in stabilization of the enrollee.” (Health & Saf. Code, § 1371.4,
subd. (b).) The implementing regulations state that the *1030  reimbursement must be for the
“reasonable and customary value” of the health care services performed. (Cal. Code Regs., tit. 28, §
1300.71, subd. (a)(3)(B).) Though the duty to reimburse is mandatory under Health & Safety Code
section 1371.4, the county has discretion in the amount of that reimbursement since it is vested
with the discretion to determine the reasonable and customary value of the services. Because the
county is vested with discretion in determining the value of the reimbursement to be paid under
Health & Safety Code section 1371.4, that section does not create a purely mandatory duty. Section
815.6 therefore does not authorize the Hospitals' implied-in-law contract cause of action.


3. No Other Statute Authorizes an Action for Damages


[12] Though section 815 describes broad immunity, it also contains the limiting **166  phrase,
“[e]xcept as otherwise provided by statute.” The Supreme Court has explained that “direct tort
liability of public entities must be based on a specific statute declaring them to be liable, or at least
creating some specific duty of care.” (Eastburn v. Regional Fire Protection Authority (2003) 31
Cal.4th 1175, 1183, 7 Cal.Rptr.3d 552, 80 P.3d 656 (Eastburn).) We interpret the phrase “specific
statute declaring them to be liable” as requiring that a statute include a private right of action
authorizing a suit against a public entity. We invited supplemental briefing regarding whether
Health and Safety Code section 1371.4 or any other section of the Knox-Keene Act authorizes a
private right of action that would support the Hospitals' reimbursement suit.


[13]  [14] Not all violations of a statute give rise to a private right of action. (Lu v. Hawaiian
Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596–597, 113 Cal.Rptr.3d 498, 236 P.3d 346 (Lu).)
“[W]hether a party has a right to sue depends on whether the Legislature has ‘manifested an intent
to create such a private cause of action’ under the statute.” (Ibid.) That intent can be shown through
“ ‘ “clear, understandable, unmistakable terms” ’ ” in the text of the statute itself that “strongly
and directly indicate that the Legislature intended to create a private cause of action.” (Id. at p.
597, 113 Cal.Rptr.3d 498, 236 P.3d 346; e.g., Health & Saf. Code, § 1285, subd. (c) [“Any person
who is detained in a health facility solely for the nonpayment of a bill has a cause of action against
the health facility for the detention.”], Veh. Code, § 17001 [“A public entity is liable for death or
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injury to person or property proximately caused by a negligent or wrongful act or omission in the
operation of any motor vehicle by an employee of the public entity acting within the scope of his
employment.”].) Even absent such clear statutory language, legislative history can reveal an intent
to impose liability. (Lu, at p. 597, 113 Cal.Rptr.3d 498, 236 P.3d 346.)


[15] The Hospitals acknowledge that “there is no express[ ] language providing a private right
of action under the Knox-Keene Act.” Having *1031  reviewed the Knox-Keene Act, we agree
that nothing in that statutory scheme provides a private right of action that would support the
Hospitals' reimbursement action against the county. Though under Health and Safety Code section
1371.4 the county has an obligation to reimburse the Hospitals for the care provided to the county's
enrollees, nothing in that section demonstrates a legislative intent to allow the Hospitals to sue
directly under that statute to enforce the obligation. Unlike statutes that provide a private right
of action, Health and Safety Code section 1371.4 does not state that the health care service plan
entitled to reimbursement “has a cause or action,” or that the debtor health care service plan “is
liable” for that reimbursement. (Compare Health & Saf. Code, § 1371.4 with Health & Saf. Code,
§ 1285, subd. (c), Veh. Code, § 17001.)


The Hospitals argue that despite the lack of express language creating a private right of action
under the Knox-Keene Act, “there is clear legislative intent providing for such a right, as further
supported by established case[ ]law.” But the Hospitals point to nothing in the legislative history of
the Knox-Keene Act evincing an intent to allow private rights of action. They cite Health & Safety
Code section 1399.5, which states in relevant part that the Knox-Keene Act “shall be applicable
to any private or public entity or political subdivision which, in return for a prepaid or periodic
charge paid by or on behalf of a subscriber or enrollee, provides, administers or otherwise arranges
for the provision of health care services.” **167  But that section merely discusses the general
applicability of the Knox-Keene Act, and does not show clear legislative intent to allow a private
right of action in this context.


[16] According to the Hospitals, “California Courts have repeatedly held that private rights of
action are permitted to challenge violations of the Knox-Keene Act under the UCL and common
law.” That contention reflects a misunderstanding of the private right of action concept. A statute
which creates a private right of action is one that can be sued on directly, not through the
common law or another statute. The cases the Hospitals cite, including Bell, were brought on
unfair competition law and quantum meruit theories (Bell, supra, 131 Cal.App.4th at p. 216, 31
Cal.Rptr.3d 688), and did not assert a private right of action under Health and Safety Code section
1371.4. Because the Hospitals cannot point to a “specific statute declaring [the county] to be
liable” (Eastburn, supra, 31 Cal.4th at p. 1183, 7 Cal.Rptr.3d 552, 80 P.3d 656), section 815 applies
to bar the Hospitals' implied-in-law contract action.
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The Hospitals assert that finding the county immune from the Hospitals' implied-in-law contract
action will allow the county “to unilaterally underpay the patient accounts at issue” without
any recourse to the Hospitals. They argue in their supplemental brief that “there is no remedy
available under the Knox-Keene Act or any statutory framework that would *1032  ensure that
non-contracted provider health care service plans are reimbursed for the reasonable and customary
value of the services rendered to public entity health care service plan enrollees.” But the Knox-
Keene Act contains enforcement alternatives to litigation. Noncontracting provider disputes are
processed through a dispute resolution process governed by statute and regulation. (Health & Saf.
Code, § 1367, subd. (h)(2); Cal. Code Regs., tit. 28, § 1300.71.38.) The Department has authority to
review provider dispute resolution mechanisms, including “through the investigation of complaints
of unfair provider dispute resolution mechanism(s).” (Cal. Code Regs., tit. 28, § 1300.71.38,
subd. (m)(1).) Providers may report allegedly unfair payment patterns to the Department, which
“shall review complaints” and “may conduct an audit or an enforcement action.” (Health & Saf.
Code, § 1371.39, subds. (a), (d).) The Department director also has broad regulatory authority to
investigate health care service plans and to impose financial or other penalties for violations of
the Knox-Keene Act (see Health & Saf. Code, §§ 1386–1392), including penalties as severe as
criminal prosecution and revocation of a health care service plan's license. (Health & Saf. Code,
§§ 1386, subd. (a), 1390.) We recognize that financial penalties to be paid to the Department may
deter violations but do not directly reimburse service providers. Nonetheless, although section
815 forecloses the Hospitals' chosen means of enforcement, they are not without any recourse to
address their dispute with the county.


[17] We acknowledge that under our interpretation of the relevant statutes a provider has greater
remedies against a private health care service plan than it does against a public entity health care
service plan. (E.g., Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d 688.) But that result is driven
by the Legislature broadly immunizing public entities from common law claims and electing not to
abrogate that immunity in the context presented here. We have no authority to rewrite the statutes
we are called upon to interpret. (People v. Statum (2002) 28 Cal.4th 682, 692, 122 Cal.Rptr.2d
572, 50 P.3d 355.)


**168  4. The Trial Court's Constitutional Concerns Are Unfounded


The trial court's order expressed the view that the public policy argument the county proffered
would “ultimately result in acts that are both unconstitutional [citations] and against the stated
Legislative purposes and the underlying policies of the Knox-Keene Act.” The Hospitals embrace
the trial court's constitutional concerns, which appear to derive from a statement in Bell rejecting
the notion that a plan was “free to reimburse emergency care providers at whatever rate it
unilaterally and arbitrarily selects” because under that interpretation “emergency care providers
could be reimbursed at a confiscatory rate that, aside from being unconscionable, would be
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unconstitutional.” (Bell, supra, 131 Cal.App.4th at p. 220, 31 Cal.Rptr.3d 688; citing *1033
Cunningham v. Superior Court (1986) 177 Cal.App.3d 336, 348, 222 Cal.Rptr. 854 [requiring
private attorney to represent indigent client and provide free legal services violated equal
protection].)


In contrast to the issues raised in Cunningham and Bell, the county does not contest its obligation
to reimburse the Hospitals for the reasonable and customary value of the services provided to
the county's enrollees. The issue here is what remedies may be pursued against the county when
the reasonableness of the reimbursement is disputed. As we have discussed, the Knox-Keene
Act and its implementing regulations provide alternative mechanisms to challenge the amount of
emergency medical services reimbursements.


C. IMPLIED-IN-FACT CONTRACT CLAIM
[18] The operative complaint alleges the existence of an implied-in-fact contract with the county.
Because section 815 does not “affect[ ] liability based on contract” (Gov. Code, § 814), the county's
immunity from common law and tort claims does not necessarily preclude the Hospitals from
maintaining an action for breach of an implied-in-fact contract. Whether an action sounds in
contract or tort for purposes of governmental immunity “ ‘depends upon the nature of the right
sued upon, not the form of the pleading or relief demanded. If based on breach of promise it is
contractual; if based on breach of a noncontractual duty it is tortious.’ ” (Roe v. State of California
(2001) 94 Cal.App.4th 64, 69, 113 Cal.Rptr.2d 900.)


[19] The operative complaint contains a single cause of action for breach of an implied contract;
within that cause of action are allegations based on an implied-in-law contract and an implied-in-
fact contract. But ultimately the nature of the right sued upon is the breach of a noncontractual
duty, described in the complaint as the county's obligation under ordinances “approved by its Board
of Supervisors, as well as the statutes contained within the Knox-Keene Act and regulations of
[the Department] ... to pay for the care and treatment rendered by the Plaintiffs to the Patients at
a reasonable and customary rate.” That the operative complaint uses the phrase “reasonable and
customary” rate, taken from the regulations implementing the Knox-Keene Act, indicates that the
right sued upon derives from statute rather than contract. (See Cal. Code Regs., tit. 28, § 1300.71,
subd. (a)(3)(B).) Because the Hospitals' suit is based on an alleged breach of statutory duty rather
than an alleged breach of promise, the nature of the Hospitals' action is tortious and the county is
immune from suit under section 815. 1


1 That the Hospitals allege a breach of statutory duty factually distinguishes this case from
Children's Hospital, supra, 226 Cal.App.4th at pp. 1268–1270, 172 Cal.Rptr.3d 861, where
the jury found an implied-in-fact contract between a hospital and a health care service plan



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006977142&pubNum=0004041&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&fi=co_pp_sp_4041_220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_220 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986107285&pubNum=0000226&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&fi=co_pp_sp_226_348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_348 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986107285&pubNum=0000226&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006977142&pubNum=0004041&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS814&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001495427&pubNum=0004041&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&fi=co_pp_sp_4041_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_69 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001495427&pubNum=0004041&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&fi=co_pp_sp_4041_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_69 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033559069&pubNum=0004041&originatingDoc=I1d026e80c5d411ecac179f65adb548d6&refType=RP&fi=co_pp_sp_4041_1268&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1268 





County of Santa Clara v. Superior Court, 77 Cal.App.5th 1018 (2022)
293 Cal.Rptr.3d 158, 22 Cal. Daily Op. Serv. 4313, 2022 Daily Journal D.A.R. 4180


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


to fill a gap for the time period separating the entities' two written contracts which set
reimbursement rates.


*1034  **169  San Mateo Union High School Dist. v. County of San Mateo (2013) 213
Cal.App.4th 418, 152 Cal.Rptr.3d 530 (San Mateo) is instructive and supports our reasoning. The
plaintiffs in San Mateo were school districts that invested money in a pooled retirement fund
operated by the defendant County of San Mateo. The fund invested substantial capital with Lehman
Brothers Holdings, Inc. (Lehman Brothers), losing over $150 million when the company went
bankrupt. The plaintiffs sued the county following the collapse of Lehman Brothers, alleging
statutory violations of prudent investor standards as well as breach of contract. (Id. at p. 424,
152 Cal.Rptr.3d 530.) On appeal from a sustained demurrer, the San Mateo court determined
that the statutory claims were barred by section 815. (Id. at pp. 432, 434, 152 Cal.Rptr.3d 530.)
The court also concluded the plaintiffs did not state a cause of action for breach of contract
because the “nature of the right sued upon in the [breach of contract] cause of action is not for
breach of a promise, but rather for acts or omissions that constitute violations of independent
noncontractual duties” set forth in statute. (Id. at p. 440, 152 Cal.Rptr.3d 530.) The court reasoned
that the “gravamen of plaintiffs' claim is the failure of defendants to manage the [investment fund]
competently, in accordance with investment policies and statutory requirements, not breach of any
separate or additional contractual obligations.” (Ibid.)


The Hospitals cite Retired Employees Assn. of Orange County, Inc. v. County of Orange (2011)
52 Cal.4th 1171, 134 Cal.Rptr.3d 779, 266 P.3d 287 (Retired Employees), which determined that
“a county may be bound by an implied contract under California law if there is no legislative
prohibition against such arrangements, such as a statute or ordinance.” (Id. at p. 1176, 134
Cal.Rptr.3d 779, 266 P.3d 287.) But the only relevant conduct the Hospitals point to here is the
issuance of “partial payment” by county employees in response to the Hospitals' claims. The
administrative actions of a county employee do not themselves create contractual liability on the
part of the county, whose contracting authority originates with its Board of Supervisors. (Santa
Clara County Charter, art. III, § 300 [“The county may exercise its powers only through the Board
of Supervisors or officers acting under its authority or of law or of this Charter.”] 2 ; see Dones v.
Life Insurance Company of North America (2020) 55 Cal.App.5th 665, 693, 269 Cal.Rptr.3d 626
[distinguishing Retired Employees; “Conduct by a County employee such as setting up payroll
deductions and issuing confirmations of open enrollment benefit elections cannot operate to create
an implied contract for provision of benefits in a manner contrary to legislative constraints.”].)


2 Both parties cite this section of the Santa Clara County Charter in their supplemental brief,
but neither requested judicial notice. We take judicial notice of the Santa Clara County
Charter on our own motion. (Evid. Code, §§ 452, subd. (b), 459, subd. (c), 455, subd. (a).)


*1035  The Hospitals argue that the county's charter provision restricting to the Board of
Supervisors the authority to act on behalf of the county cannot be used to “abridge its statutory
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liability” under the Knox-Keene Act. But the county does not dispute its obligation under the
Knox-Keene Act to reimburse the Hospitals for the reasonable and customary value of the services
provided to the county's enrollees. Indeed, the county has a local ordinance **170  authorizing
“Valley Health Plan payment[s] to providers for medical services.” 3  The cited charter provision
is a generally applicable section that was not designed to evade statutory liability. That fact
distinguishes this case from those relied on by the Hospitals, such as Societa Per Azioni De
Navigazione Italia v. City of Los Angeles (1982) 31 Cal.3d 446, 183 Cal.Rptr. 51, 645 P.2d 102,
where the City of Los Angeles attempted to use a local enactment to shield itself from respondeat
superior liability. (See id. at p. 463, 183 Cal.Rptr. 51, 645 P.2d 102 [“To the extent that the tariff/
ordinance purports to exculpate the City from respondeat superior liability for the torts of its pilot-
employees, it is in direct conflict with general state law.”].)


3 We take judicial notice of this ordinance as a matter properly noticed by the trial court. (Evid.
Code, § 459.)


D. LEAVE TO AMEND
[20] We requested supplemental briefing about whether leave to amend should be granted if the
operative complaint fails to state a cause of action. Leave to amend would be appropriate if there
is a reasonable possibility an amendment would cure the defect that caused the demurrer to be
sustained. (Smith v. BP Lubricants USA Inc. (2021) 64 Cal.App.5th 138, 145, 278 Cal.Rptr.3d 587.)


Based on our conclusion that the nature of the Hospitals' action against the county is tortious rather
than contractual, government immunity applies. The Hospitals have not identified any statute that
would abrogate the immunity. Nor have they identified any conduct by the county's Board of
Supervisors that might support a breach of implied contract cause of action. As the Hospitals have
not demonstrated a reasonable possibility of successfully amending their complaint, they are not
entitled to that opportunity.


III. DISPOSITION


Let a peremptory writ of mandate issue directing respondent court to vacate its September 3, 2020
order overruling petitioner County of Santa Clara's demurrer and to enter a new order sustaining
the demurrer without *1036  leave to amend. Costs in this original proceeding are awarded to
petitioner. (Cal. Rules of Court, rule 8.493(a)(2).) Upon issuance of the remittitur, the temporary
stay order is vacated.


WE CONCUR:
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25 Cal.3d 503, 600 P.2d 1344, 158 Cal.Rptr. 887
Supreme Court of California


FAYETTE L. EARHART, Plaintiff and Appellant,
v.


WILLIAM LOW COMPANY et al., Defendants and Respondents


L.A. No. 30993.
October 22, 1979.


SUMMARY


The president of a construction company brought an action against a property owner alleging that
he had expended sums in commencing the construction of a mobile home park on land owned by
defendant and on an adjacent parcel owned by a third party, at defendant's request. After working
on the property for a week, plaintiff submitted a progress bill to defendant and at that time learned
that defendant had not secured the requisite financing. Defendant refused to pay plaintiff's bill,
revealing that in the interim he had signed a construction contract for the park with another firm.
Plaintiff sought recovery in quantum meruit, and the trial court specifically found that plaintiff
had furnished machinery, labor, and materials to defendant's property at the special instance and
request of defendant. In assessing the amount of damages to which plaintiff was entitled, the trial
court limited plaintiff's recovery to the reasonable value of the work done on defendant's tract,
declining to award damages for the reasonable value of services rendered in construction on the
other property not owned by defendant. The court held a plaintiff may not recover for services
rendered to a third person, even though the services were furnished at the request of defendant.
(Superior Court of San Diego County, No. 325326, Charles W. Froehlich, Jr., Judge.)


The Supreme Court reversed and remanded for further proceedings. The court held that plaintiff
was entitled to prove defendant's liability for the reasonable value of plaintiff's services rendered
on both parcels of land, and that if the trial court found the facts alleged by plaintiff to be true
and that plaintiff rendered the very performance that defendant requested, principles of fairness
supported plaintiff's recovery for the reasonable value of his labor. The court held on remand the
trial court should determine whether plaintiff was entitled to recover under quantum meruit with
respect to the other parcel and, if so, the extent of the *504  award. (Opinion by Tobriner, J., with
Bird, C. J., Mosk and Newman, JJ., concurring. Richardson, J., concurred in the result. Separate
concurring and dissenting opinion by Clark, J., with Manuel, J., concurring.)


HEADNOTES
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Classified to California Digest of Official Reports


(1a, 1b)
Common Counts and Bills of Particulars § 13--Work and Labor, Reasonable Value (quantum
meruit)--Work for Third Party at Defendant's Request.
In an action by a contractor against a property owner to recover in quantum meruit for sums
expended in commencing the construction of a mobile home park on land owned by defendant
and on an adjacent parcel owned by a third party, the trial court's denial of recovery for the work
done on the adjacent parcel, on the ground that a plaintiff cannot recover for services furnished to
a third person even though the services were furnished at the request of a defendant, was reversible
error, where plaintiff's evidence indicated that he had performed services and furnished materials
and work on the adjacent property at the urgent request of defendant, and the work was performed
under circumstances in which plaintiff reasonably relied on the belief that defendant would pay
for it. If the facts alleged by plaintiff were true, principles of fairness supported plaintiff's right
of recovery for the reasonable value of his labor on the adjacent parcel. (Disapproving the broad
implications of the statement in Rotea v. Izuel (1939) 14 Cal.2d 605 [95 P.2d 927, 125 A.L.R.
1424], that a defendant's satisfaction of obtaining compliance with his own request will not support
a plaintiff's recovery in quantum meruit in the absence of a direct benefit to defendant.)


[See Cal.Jur.3d, Restitution and Constructive Contracts, § 48, Am.Jur.2d, Restitution and
Implied Contracts, § 22.]


(2)
Trial § 160--Findings of Fact and Conclusions of Law--Conclusiveness and Effect--Impeachment
of Findings--Opinion.
Although a trial judge's opinion may not be used to impeach a finding, it may be referred to for the
purpose of determining the process by which he reached his conclusion and as an aid in interpreting
findings where necessary. *505


(3)
Words, Phrases and Maxims--Restitution.
While restitution ordinarily denotes the return of something which one party has “received” from
another, the term may also refer to a broader obligation to pay.


COUNSEL
Robert C. Coates, Eichhorn, Fielden, Wetherbee & Coates and Gregory S. Day for Plaintiff and
Appellant.
Norvin L. Grauf for Defendants and Respondents.
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TOBRINER, J.


In this case we must determine whether a party who expends funds and performs services at
the request of another, under the reasonable belief that the requesting party will compensate him
for such services, may recover in quantum meruit although the expenditures and services do not
directly benefit property owned by the requesting party.


In the instant case, plaintiff asserts that, at defendant's request, he expended sums in commencing
the construction of a mobile home park on land owned by defendant and on an adjacent parcel
owned by a third party. When defendant refused to compensate plaintiff for any of the services so
rendered, plaintiff sued in quantum meruit.


While permitting plaintiff to recover the sums which he expended on the parcel actually owned
by defendant, the trial court denied plaintiff recovery for the expenses incurred in construction
on the adjoining parcel, reasoning that under past California cases defendant received no direct
“benefit” from construction on the property that he did not own. Plaintiff now appeals from the trial
court's adverse judgment limiting his recovery, contending that he should be permitted to recover
in quantum meruit despite the absence of defendant's ownership of the adjoining parcel.


(1a) As we shall explain, plaintiff is entitled to prove defendant's liability for the reasonable value
of plaintiff's services rendered on both parcels of land. The trial court in the instant case apparently
felt constrained to limit plaintiff's recovery because of this court's decision in *506  Rotea v.
Izuel (1939) 14 Cal.2d 605 [95 P.2d 927, 125 A.L.R. 1424]. In that case the court denied quasi-
contractual recovery on the ground that the only “benefit” received by the defendant was the
“incidental benefit” which he may have found in the satisfaction of obtaining compliance with
his request.


In view of the facts of the present case, we reject such a broad limitation of the remedy of
quantum meruit. Here, plaintiff claims that defendant urged him to begin work on the mobile home
park for which he and defendant had long been negotiating. Plaintiff further asserts that, under
defendant's supervision, he immediately commenced construction, justifiably relying on his belief
that defendant would pay for the requested performance. If the trial court finds these facts to be
true and, thus, that plaintiff rendered the very performance that defendant requested, we believe
that principles of fairness support plaintiff's recovery for the reasonable value of his labor.


This appeal comes before us on an abbreviated record. The facts, which are sufficient for the
resolution of the general legal issue presented, have been gleaned from the pleadings, the partial
transcript, the trial court's findings, and the parties' briefs on appeal. (Cf. Scala v. Jerry Witt &
Sons, Inc. (1970) 3 Cal.3d 359, 367 fn. 4 [90 Cal.Rptr. 592, 475 P.2d 864].)
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Plaintiff Fayette L. Earhart is the president and owner of Earhart Construction Company. For
approximately two months in early 1971, plaintiff and defendant William Low, on behalf of
defendant William Low Company, 1  engaged in negotiations for the construction of the Pana
Rama Mobile Home Park. These negotiations culminated in a construction contract which was
to become binding when defendant obtained the requisite financing to build the park and when
plaintiff secured a labor and material or performance bond for the work. Neither condition was
ever fulfilled.


1 Plaintiff's complaint named both the individual and the corporation as parties defendant.
Plaintiff does not appeal the trial court's judgment exonerating the individual defendant
from personal liability, but because of the close identification of William Low with the
corporate defendant, and for ease of discussion, we refer to a singular defendant throughout
this opinion.


The proposed park was to cover a number of acres, some of which defendant owned, and the
balance of which were owned by Ervie Pillow. In May 1971 defendant and Pillow entered into
an escrow agreement in which Pillow agreed to sell her tract to defendant on the condition that
*507  defendant obtain financing for the mobile home park. According to plaintiff, a “special use
permit” allowing the construction of a mobile home park on Pillow's land was of particular interest
to defendant. Plaintiff claimed that the permit would expire on May 27, 1971, without possibility
of renewal, unless work on the property were “diligently under way” by that date.


Plaintiff maintained that on May 25, 1971, defendant telephoned him to inform him that he had
secured the necessary financing for the park, and, waiving all conditions to the contract, urged
plaintiff to move equipment onto the property and commence work immediately in order to “save”
the special use permit. Plaintiff's crew began work at once and continued to work for one week,
often in the presence of defendant. On June 1, 1971, plaintiff submitted a progress bill to defendant
and at that time learned that defendant had not secured the requisite financing. Defendant refused
to pay plaintiff's bill, revealing that in the interim he had signed a construction contract for the
park with another firm.


At trial, defendant took issue with a number of plaintiff's assertions. According to defendant, the
validity of the Pillow permit was irrelevant to his plan to construct a mobile home park since
he had obtained a permit himself, and, as he testified, “As long as I had my permit, [Pillow's
auto] court could be developed.” Furthermore, defendant denied telephoning plaintiff and asserted
that he had never asked plaintiff to work “specifically” on the Pillow property. Rather, defendant
claimed that plaintiff began construction before either of the conditions to the written agreement
had been met, in order to get “kind of a leg up there in [defendant's] eyes towards getting the
contract eventually. ... [Plaintiff] was going to take a gamble in there subject to requisite financing”
and without charge to defendant.
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At the conclusion of the trial, the court determined that plaintiff was entitled to recover from
defendant on a theory of quantum meruit. 2  *508  Stating that “[g]enerally speaking, the court has
a tendency to believe the testimony of Mr. Earhart and to disbelieve the testimony of Mr. Low,” 3


the trial court specifically found that plaintiff had furnished machinery, labor, and materials to
defendant's property “at the special instance and request of defendant.”


2 Plaintiff's suit against defendant sought damages in addition for breach of oral contract, fraud,
and intentional and negligent misrepresentation. Thus plaintiff's complaint alleged, for a first
cause of action, that defendant breached an oral agreement between the parties “by failing
to obtain the requisite financing [for the mobile home park] and by preventing plaintiff from
proceeding with construction.” The trial court granted defendant's motion for judgment on
the pleadings as to this cause of action as well as to plaintiff's tort cause of action. According
to the trial court, “Because of the lateness of the bringing of this case to trial and the defects
in the pleadings, the plaintiff was able to go forward only on one cause of action, and that
cause of action was a cause of action in quantum meruit or that equitable remedy which
accords to a person the fair value of something rendered to another in various situations.”
Plaintiff appealed both the trial court's limited award of recovery in quantum meruit, and
the trial court's judgment on the pleadings as to the breach of contract count. The trial
court properly dismissed plaintiff's contract cause of action, however, for “defects in the
pleadings.” While plaintiff alleged that defendant breached an oral agreement by failing to
obtain financing, plaintiff neglected to allege any promise by defendant to obtain financing,
or any failure by defendant to attempt in good faith to secure financing. We thus address
plaintiff's appeal based solely on the issue of recovery in quantum meruit.


3 The court continued, a propos of defendant's denial of concern for the pending expiration of
Pillow's permit: “I don't think Mr. Low was being truthful with us. I think he remembered
very well the incidents that gave rise to this aborted transaction, and I think he just
conveniently forgot such things as a telephone call.”


In assessing the amount of the damages to which plaintiff was entitled under quantum meruit,
however, the court limited plaintiff's recovery to the reasonable value of the work done on
defendant's tract, declining to award damages for the reasonable value of services rendered in
construction on the Pillow property. Acknowledging that plaintiff's services “were furnished both
to the Pillow property and to the Low property,” the trial court interpreted this court's decision in
Rotea v. Izuel, supra, 14 Cal.2d 605, as precluding plaintiff's recovery with respect to the work
on the Pillow property. The court stated in this regard: “[I]t is an established proposition of law in
California ... that you can't get recovery for services furnished to a third person, even though the
services were furnished at the request of the defendant. ... So the plaintiff can't recover for services
furnished Mrs. Pillow. ... [E]ven though the plaintiff renders services or delivers a product, if it



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=14CALIF2D605&originatingDoc=Ia8e2f57dfad311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Earhart v. William Low Co., 25 Cal.3d 503 (1979)
600 P.2d 1344, 158 Cal.Rptr. 887


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


is of no value to the defendant, then the defendant doesn't pay for it. (2)(See fn. 4.) All he pays
for is the value of what he got, notwithstanding how much it cost the plaintiff to produce it. That's
the proper measure in this case.” 4


4 Although a trial judge's opinion may not be used to impeach a finding, it may be referred
to for the purpose of determining the process by which he reached his conclusion and as an
aid in interpreting findings where necessary. (See Union Sugar Co. v. Hollister Estate Co.
(1935) 3 Cal.2d 740, 749-751 [47 P.2d 273].)


Because the court construed the governing cases as barring recovery for work on the Pillow
property as a matter of law, the court made no factual findings as to whether plaintiff had actually
furnished labor and materials to the Pillow property at defendant's request nor as to the value of any
work that may have been done. Plaintiff now appeals from the trial court *509  judgment insofar
as it denied him recovery for services allegedly rendered with regard to the adjoining Pillow parcel.


To understand the trial court's seemingly arbitrary refusal to grant complete recovery on the basis
of quantum meruit, we must first examine this court's decision in Rotea v. Izuel, supra. Briefly
to summarize the facts in that case: plaintiff's wife died, leaving five minor children in plaintiff's
care. Plaintiff's sister-in-law Eugenia subsequently moved into plaintiff's home to assist in taking
charge of the children. Although Eugenia later became ill, she nonetheless continued to care for
the children.


Antonio Izuel, Eugenia's brother, also lived in plaintiff's home. Antonio helped support the family
and, over the years, along with plaintiff and plaintiff's children, took care of Eugenia during her
illness. On Antonio's death, plaintiff brought suit to recover from Antonio's estate the reasonable
value of services rendered by plaintiff in caring for Eugenia. In support of plaintiff's claim,
plaintiff's children testified that Antonio “promised to pay [their] father out of his estate for
Eugenia's care.”


Preliminarily this court stated that plaintiff could not recover upon his claimed oral agreement,
since it violated the statute of frauds, and that plaintiff's cause of action, “if any, was one for the
reasonable value of the services performed.” (14 Cal.2d at p. 608.) The court distinguished cases
that admitted proof of an oral agreement to show that the parties did not intend any services to be
gratuitous, on the ground that there “the services were performed with respect to and for the direct
benefit of the deceased person and under such circumstances as to create an original obligation
implied in law to pay the reasonable value of such services, which obligation arose independently
of the terms of the invalid oral agreement.” ( Id., at p. 609.)


The court declined to extend the rule of those decisions to permit quasi-contractual recovery from
Antonio's estate. As the court remarked, “The reason for the rule seems to be that the parties should
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ordinarily be required to rely upon their agreement and that in the absence of a valid agreement
between the parties, the law will not imply an obligation unless the failure to imply such obligation
will result in the unjust enrichment of the defendant.” ( Id., at pp. 610-611.) Tracing the principle
of unjust enrichment in this context to the ancient action for money had and received, the court
refused to assess liability without first finding receipt of a “direct benefit.” (Italics added.) ( Id., at
p. 611.) Since the only “benefit” received by Antonio was the “incidental benefit which he may
*510  [have found] in the satisfaction of obtaining compliance with his request,” the court denied
recovery. (Id.)


While the result which the court reached in Rotea is understandable in light of the mutual
exchange of familial support which the record indicates, the court's statement that the satisfaction
of obtaining compliance with one's request will not support quantum meruit recovery has ever
since its rendition been criticized for its harshness. Commentators have attacked the requirement
of a “direct benefit” to the defendant as “purely an historical one.” (Comment, Quasi-Contracts
(1940) 28 Cal.L.Rev. 528, 530 & fn. 18. See also Note, The Necessity of Conferring a Benefit for
Recovery in Quasi-Contract (1968) 19 Hastings L.J. 1259, 1261-1263.)


Since the action for money had and received—the predecessor to the action for reasonable value
of services rendered—originated in an equitable bill for the recovery of money tortiously retained
by the defendant, the medieval courts inevitably held the action to apply in cases in which the
defendant had received an actual “benefit.” (See Philpott v. Superior Court (1934) 1 Cal.2d 512,
518-526 [36 P.2d 635, 95 A.L.R. 990]. See generally Goff & Jones, The Law of Restitution (1966)
pp. 3-11; Ames, The History of Assumpsit (1888) 2 Harv.L.Rev. 1, 53.) Thus the courts used the
action to force disgorgement from anyone who wrongfully came by money or property to which
the plaintiff was entitled; the law implied an obligation to pay in order to restore sums, or “benefit,”
unfairly retained by the defendant.


While the unfair receipt of a tangible benefit to the defendant may have inspired the common
law courts to order restitution, the court in Rotea need not have interpreted the ancient principle
of unjust enrichment so literally. Even under contemporary authorities, the court could have
recognized, consistent with the orthodox principle of unjust enrichment, that a defendant who
receives the satisfaction of obtaining another person's compliance with the defendant's request to
perform services incurs an obligation to pay for labor and materials expended in reliance on that
request.


Section 1 of the Restatement of Restitution, which predates the decision in Rotea, provides that “[a]
person who has been unjustly enriched at the expense of another is required to make restitution to
the other.” (Rest., Restitution (1937) § 1.) A person is enriched if he has “received a benefit.” (Id.,
com. a., p. 12.) Furthermore, “[a] person confers a benefit upon another if he ... performs services
beneficial to or *511  at the request of the other. ...” (Italics added.) (Id., com. b., p. 12.) (3)(See fn.
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5.) While the Restatement does not establish that performance of services at the request of another
uniformly results in the unjust retention of “benefit,” the Restatement recognizes, unlike the
decision in Rotea, that performance of services at another's behest may itself constitute “benefit”
such that an obligation to make restitution may arise. 5


5 We note that while restitution ordinarily connotes the return of something which one party
has “received” from another, the term may also refer to a broader obligation to pay. Thus,
“[i]t is enough that the plaintiff has rendered the very performance for which the defendant
bargained .... Service or forbearance rendered at the defendant's request is regarded as having
been received by him; and the fair price that it would have cost to obtain this service or
forbearance from a person in the plaintiff's position can be recovered. Judgment will be given
for the value of services so rendered, ... even though there never was any product created by
the service that added to the wealth of the defendant.” (Rest., Contracts (1932) § 348, com.
a, pp. 591-592. See also 3 Williston, Contracts (3d ed. 1960) § 536, p. 831 & fn. 9.)


To avoid the harshness of the reasoning in Rotea the Courts of Appeal have subsequently drawn
frequent exceptions to the requirement of “direct benefit.” In cases involving services, these courts
have often implied an obligation to pay based upon the theory that performance at another's request
may itself constitute a benefit. In Williams v. Dougan (1959) 175 Cal.App.2d 414 [346 P.2d 241],
for example, plaintiff sought to recover in quantum meruit for the reasonable value of services he
had performed in caring for animals placed in his custody by defendant. Defendant argued that
since the animals did not belong to defendant, but had been left homeless by the death of their
owner, plaintiff's services had conferred no “benefit” upon her.


The court held, however, that defendant's request that plaintiff accept and care for the animals
sufficiently implied a promise to pay for the reasonable value of the services; as to the absence
of benefit, the court concluded that “[a]lthough the question of the direct benefit flowing to the
promisor is one of evidence to be considered in determining whether the law implies an agreement,
it is not controlling.” ( Id., at p. 418.) Viewing the absence of “direct benefit” as an issue of
evidentiary significance only, the court permitted plaintiff to recover the reasonable value of
services he had performed in justified reliance on defendant's request.


Similarly, the court in Bodmer v. Turnage (1951) 105 Cal.App.2d 475 [233 P.2d 157] relaxed the
judicial definition of “benefit” in order to grant recovery to a party who had justifiably relied on
another's request for performance. The facts of that case remarkably resemble those of the *512
instant case: defendant contracted with plaintiff, an architect, for the preparation of plans for a
resort. After plaintiff complied with defendant's repeated request that plaintiff proceed with final
specifications, defendant abandoned the project.
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In plaintiff's action in that case for the reasonable value of his services, defendant contended that
plaintiff was not entitled to relief in quantum meruit since defendant had received no benefit
from plaintiff's services: as defendant argued, “the plans prepared were not such as he could
use.” (105 Cal.App.2d at p. 477.) The court pointed out, however, that the satisfaction of his
request for performance constituted adequate “benefit” to defendant: “In addition to the contract,
the evidence of the plans submitted, the changes requested and the many conferences and letters
written, strongly support the conclusion that the [defendant] desired and ordered plans for the
project as a whole. While he may have intended, at times, to erect a few buildings at first and to
add more later, he kept the plaintiff working on plans for the overall project. In the meantime he
was unsuccessful in his attempt to borrow money on the project ... and he finally abandoned the
project. He derived the benefit he had in mind, and the fact that he later decided not to use the
plans he had ordered in no way indicates an absence of benefit, within the meaning of the quantum
meruit rule.” (Italics added.) (Id.) 6


6 Neither Williams v. Dougan, supra, nor Bodmer v. Turnage, supra, refers to the decision in
Rotea v. Izuel, supra, 14 Cal.2d 605.


Indeed, the issue whether we should broaden the basis of quasi-contractual recovery so as to
prevent any unconscionable injury to the plaintiff, is not a novel one for our court. In his
dissenting opinion in Coleman Engineering Co. v. North American Aviation, Inc. (1966) 65 Cal.2d
396 [55 Cal.Rptr. 1, 420 P.2d 713], Chief Justice Traynor cogently urged that we abandon the
unconscionable requirement of “benefit” to the defendant and allow recovery in quantum meruit
whenever a party acts to his detriment in reliance on another's representation that he will give
compensation for the detriment suffered.


In Coleman, plaintiff sued for breach of a contract for the construction of missile trailers. Plaintiff
had submitted a bid for the project based on its interpretation of defendant's specifications.
Defendant accepted the bid without studying it, notified plaintiff that plaintiff was the successful
bidder, and sent several telegrams urging that plaintiff commence construction. After plaintiff
began work, a controversy arose over the height of the trailers' center of gravity. Because of a
discrepancy between *513  the defendant's specifications and plaintiff's original interpretation,
plaintiff was compelled to alter much of its completed work, thereby substantially raising its costs.
While negotiations over a price adjustment ensued, plaintiff continued working at defendant's
request. When the parties failed to reach an agreement, defendant awarded the construction
contract to another bidder.


The majority in Coleman, affirming the trial court's determination that defendant had breached
a valid contract, upheld the court's award of damages to plaintiff. (65 Cal.2d at pp. 406-407.)
Writing a separate opinion, 7  however, former Chief Justice Traynor argued that the contractual
negotiations never gave rise to a binding contract because of a failure to agree on the specifications,
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time of performance, and price. Plaintiff's remedy should accordingly have been in quasi-contract
for performance in good faith under an unenforceable contract.


7 Id., at page 410 (Mosk, J., conc.).


The view adopted by the former Chief Justice raised the fundamental question whether a plaintiff
may obtain restitution from a defendant not “benefited,” since, as the Chief Justice acknowledged,
defendant procured the entire performance elsewhere and enjoyed no advantage from plaintiff's
partial performance. As the Chief Justice pointed out, however, “[h]ad the contemplated contract
envisaged the performance of services instead of the production of trailers, there would be no
doubt that Coleman could recover the reasonable value of its work whether or not it benefited
North American.” (65 Cal.2d at p. 419.)


The Chief Justice continued, “When one person performs services at the request of another, the law
raises an obligation to pay the reasonable value of the services. ( Williams v. Dougan, [supra].) ...
Although this rule has usually been applied when services or work and labor were requested in
their own right, rather than as incidental to the construction of a specified item to be sold to the
defendant (see Williams v. Dougan, supra, ...; Bodmer v. Turnage, [supra]), there is no basis for
limiting the rule to the performance of services. If in fact the performance of services has conferred
no benefit on the person requesting them, it is pure fiction to base restitution on a benefit conferred.
'[I]t is submitted that allowing a recovery in these cases on a theory of benefit conferred is purely
fictional, and that the real basis is a moral obligation to restore to his original position a party who
has acted to his detriment in reliance on a representation, technically unenforceable, by another
that he will give value for the detriment suffered.' (Note (1928) 26 Mich.L.Rev. 942, 943.)” (65
Cal.2d at p. 419.) *514


Thus Chief Justice Traynor would have awarded plaintiff recovery notwithstanding defendant's
lack of “benefit.” As the Chief Justice concluded, “The one rendering performance and incurring
expenses at the request of the other should receive reasonable compensation therefor without
regard to benefit conferred upon the other. Such a rule places the loss where it belongs—on the
party whose requests induced performance in justifiable reliance on the belief that the requested
performance would be paid for.” (65 Cal.2d at p. 420.) 8


8 Courts in other jurisdictions have granted recovery in quantum meruit for one party's
detrimental reliance on another's request for performance. In Abrams v. Financial Service Co.
(1962) 13 Utah 2d 343 [374 P.2d 309], the court held that a prospective vendor could recover
for work and material expended on his own property in reliance on a void or unenforceable
contract for its sale. As the court stated: “The basis for the recovery is the prospective
vendee's request that the property be suited to his needs. Although the vendees here received
no benefit from the expenditure and are relieved from performance of the contract, they
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are not relieved of their promise, which the law implies, to reimburse defendant for the
expenditures made in preparing the property for plaintiffs' use.” ( Id., at p. 346.)
See also Kearns v. Andree (1928) 107 Conn. 181, 187 [139 A. 695], in which the court
reached the same conclusion on similar facts, stating: “The basis of that [implied promise] is
that the services have been requested and have been performed by the plaintiff in the known
expectation that he would receive compensation, and neither the extent nor the presence
of benefit to the defendant from their performance is of controlling significance.” And see
Wyman v. Passmore (1910) 146 Iowa 486 [125 N.W. 213]; Randolph v. Castle (Ky. 1921)
228 S.W. 418; Clement v. Rowe (1914) 33 S.D. 499 [146 N.W. 700].


The determination to protect “justifiable reliance” forms not only the inspiration for Chief Justice
Traynor's application of a quasi-contractual remedy in Coleman, but also provides the basis for
several parallel contractual doctrines as well. The first of these doctrines rests on the theory that
“part performance” of an otherwise invalid contract may satisfy the purposes of the statute of
frauds. Thus a court may award damages based on an unenforceable contract if unconscionable
injury would result from denying enforcement after one party has been induced to make a serious
change of position. (See, e.q., Paul v. Layne & Bowler Corp. (1937) 9 Cal.2d 561, 564-565 [71
P.2d 817]; Code Civ. Proc., § 1972.) Closely allied to the doctrine of part performance is the notion
that reliance by one party on an oral contract may “estop” the other from setting up a defense based
upon the statute of frauds. (See Redke v. Silvertrust (1971) 6 Cal.3d 94 [98 Cal.Rptr. 293, 490 P.2d
805], cert. den., (1972) 405 U.S. 1041 [31 L.Ed.2d 583, 92 S.Ct. 1316].)


Finally, section 90 of the Restatement of Contracts—the so-called “promissory estoppel” section—
provides that reasonably expected reliance may under some circumstances make binding a promise
for *515  which nothing has been given or promised in exchange. 9  In Raedeke v. Gibraltar
Savings & Loan Assn. (1974) 10 Cal.3d 665 [111 Cal.Rptr. 693, 517 P.2d 1157] we explained that
a court may invoke the doctrine of promissory estoppel embodied in section 90 to bind a promisor
“'when he should reasonably expect a substantial change of position, either by act or forbearance,
in reliance on his promise, if injustice can be avoided only by its enforcement.”' (


9 Section 90 provides, “A promise which the promisor should reasonably expect to induce
action or forbearance of a definite and substantial character on the part of the promisee and
which does induce such action or forbearance is binding if injustice can be avoided only by
enforcement of the promise.” (Rest., Contracts (1932) p. 110.) Id., at p. 672, fn. 1.) 10


10 As Professor Gilmore states, “As we might expect, the refusal to give protection in the
'benefit conferred' cases has been gradually suffering a reversal. The difficulty which the
courts have had with such cases is, perhaps, reflected in the variety of explanations which
have been offered to justify the plaintiff's recovery. The old variant of the common law action
of assumpsit known as indebitatus assumpsit has been a useful crutch to explain why plaintiff
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recovers, not, of course, strictly in contract, but in quantum meruit. More adventurous courts
have turned to the idea of a 'contract implied in law,' a 'quasi-contract'—not really a contract,
a legal fiction necessary to promote the ends of justice and, in particular, to prevent 'unjust
enrichment.' Rules of 'substantial performance' were developed to protect plaintiffs who had
almost, but not quite, completed performance. And reputable courts have even suggested
that plaintiffs, conceded to be in willful and substantial default, should nevertheless recover
the value of whatever it is they have conferred on the defendant. The rejection of classical
theory has thus been proceeding, albeit in a confused and sprawling pattern, on the benefit
side ....” (Gilmore, The Death of Contract (1974) pp. 73-74.)


(1b) In view of the equitable considerations lying at the foundation of these several doctrines, and
reflected in the opinion in Coleman, we conclude that compensation for a party's performance
should be paid by the person whose request induced the performance. 11  In light of this conclusion,
the portion of the judgment denying plaintiff recovery with respect to the Pillow property must be
reversed. As we have explained, plaintiff's evidence indicated that he had performed services and
furnished materials in work on the Pillow property at the urgent request of defendant. Moreover,
according to plaintiff, the work was performed under circumstances in which plaintiff reasonably
relied upon the belief that defendant would pay for it. *516


11 Compare Palmer v. Gregg (1967) 65 Cal.2d 657 [56 Cal.Rptr. 97, 422 P.2d 985], in which
plaintiff sought to recover both the reasonable value of nursing services which she rendered
to a third party at defendant's request and reimbursement for the loss of necessary gardening
services performed at her house during her absence. While plaintiff recovered the former at
trial, on appeal we denied recovery for plaintiff's personal gardening expenses: “The rule
espoused in the dissenting opinion of Chief Justice Traynor in (Coleman) is inapplicable
because, in contrast to the present case, the expenditures in Coleman were made at the request
of the obligor ....” (Italics in original.) ( Id., 661, fn. 1.)


In denying plaintiff recovery for such work, the trial court rested solely on the broad implications
of our Rotea decision. Since we have disapproved those implications, we reverse the trial court's
ruling. On remand, the trial court should determine, under the principles set out in this opinion,
whether plaintiff is entitled to recover under quantum meruit with respect to the Pillow property
and, if so, the extent of the award.


The judgment is reversed and the case is remanded to the trial court for further proceedings
consistent with this opinion.


Bird, C. J., Mosk, J., and Newman, J., concurred.


Richardson, J., concurred in the result.
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CLARK, J.,


Concurring and Dissenting.


Defendant William Low Company owning 17 acres of property acquired a contract right to
purchase the adjoining 17 acres (the Pillow property) intending to construct a mobile home park
on the 34 acres. A special use permit allowing construction of a mobile home park on the Pillow
property was to expire on 29 May 1971. After more than two months of negotiations between
plaintiff, a building contractor, and defendant William Low, president of defendant company,
agreement was reached for plaintiff to build the park for $892,557.86. On 16 April 1971 counsel
for Low and the company sent to plaintiff's counsel a letter of intent to accept plaintiff's bid. The
letter stated that acceptance was subject to defendants' obtaining requisite financing and plaintiff
furnishing a construction bond. Neither condition was met.


The letter concluded: “It is my client's further understanding that in return for this letter of intent
and in order to keep a conditional use permit effective, your client will commence immediate
framing of a proposed laundry room on the subject property and move some equipment on said
premises by Monday, April 19, 1971.”


Subsequently, defendant Low on several occasions requested plaintiff to commence work to
preserve the permits. Defendants never made an independent, express promise to pay for such
work.


Late in May plaintiff commenced work on both parcels. He claimed that about a week later
he learned defendants had not obtained the requisite financing. Plaintiff stopped work and
commenced this action 14 June 1971. *517


The complaint states four causes of action: breach of contract, quantum meruit, fraud, and negligent
misrepresentation. When the matter came on for trial on 17 May 1976, the trial court granted
judgment on the pleadings on all causes of action except the quantum meruit count.


The trial court awarded recovery against defendant company in quantum meruit for the work done
on its property. The court denied any recovery for the work done on the Pillow property. The court
also denied any recovery against defendant Low.


The court explained its ruling denying recovery for improvements on the Pillow property:


“Generally speaking, the court has a tendency to believe the testimony of Mr. Earhart and to
disbelieve the testimony of Mr. Low. I don't think Mr. Low was being truthful with us. I think he
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remembered very well the incidents that gave rise to this aborted transaction, and I think he just
conveniently forgot such things as a telephone call.


“So in reaching the conclusions the court reaches, it is putting essentially no weight on Mr. Low's
testimony.


“Now, having said that, where are we? Because of the lateness of the bringing of this case to trial
and the defects in the pleadings, the plaintiff was able to go forward only on one cause of action,
and that cause of action was a cause of action in quantum meruit or that equitable remedy which
accords to a person the fair value of something rendered to another in various situations. This is
one of those situations, a situation where services were rendered in the expectation of a binding
contract which never materialized.


“Even discounting Mr. Low's testimony, I think it is fair to say that there is some element of mistake
and misunderstanding in this week's period of time when people thought, or some people thought,
the financing was available and it turned out it actually wasn't available.


“This is, then, an appropriate case for recovery for the fair market value of whatever was produced,
and that leads us to a lot of problems, because, again, the plaintiff's case is very deficient in terms
of proof.


“First of all, we know that the services were furnished both to the Pillow property and to the Low
property, and it is an established proposition of law in California, as stated by Mr. Grauf, that
you can't get *518  recovery for services furnished to a third person, even though the services
were furnished at the request of the defendant, and I am now referring to the same general Witkin
citation which has been used by Mr. Grauf at page 61.


“Now, you can quarrel with that law, I suppose, and under certain circumstances there might be
exceptions to it, but this case would seem to be one that applies on all grounds to that principle of
law. So the plaintiff can't recover for services furnished Mrs. Pillow.”


Where one person renders services at the request of another and the latter obtains benefits from
the services, the law ordinarily implies a promise to pay for the services. (Palmer v. Gregg (1967)
65 Cal.2d 657, 661 [56 Cal.Rptr. 97, 422 P.2d 985]; Rotea v. Izuel, (1939) 14 Cal.2d 605, 608
[95 P.2d 927, 125, A.L.R. 1424]; Drvol v. Bant (1960) 183 Cal.App.2d 351, 356 [7 Cal.Rptr. 1];
1 Witkin, Summary of Cal. Law (8th ed. 1973) pp. 60-61.) It is not entirely clear whether these
cases are based on a contract implied by law to prevent unjust enrichment ( Rotea v. Izuel, supra,
at p. 608) or implied in fact reflecting an agreement by conduct (1 Witkin, supra, p. 60).
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Neither principles of unjust enrichment nor of implied in fact contracts require imposing upon
defendant an obligation to pay for improvement to the Pillow property in the circumstances before
us.


Unjust enrichment presumes some benefit to the persons unjustly enriched sufficient to warrant
implication of a promise to pay. Restatement, Restitution (1937) section 1, comment a, provides:
“A person is unjustly enriched if the retention of the benefit would be unjust (see Comment c).”


Comment c provides: “Even where a person has received a benefit from another, he is liable to
pay therefor only if the circumstances of its receipt or retention are such that, as between the two
persons, it is unjust for him to retain it. The mere fact that a person benefits another is not of
itself sufficient to require the other to make restitution therefor. Thus, one who improves his own
land ordinarily benefits his neighbors to some extent, and one who makes a gift or voluntarily
pays money which he knows he does not owe confers a benefit; in neither case is he entitled to
restitution. ...”


In Rotea v. Izuel, supra, 14 Cal.2d 605, 610-611, it was held that an obligation will not be implied in
law “where the direct benefit is received *519  by a third party and the only benefit received by the
defendant is the incidental benefit which he may find in the satisfaction of obtaining compliance
with his request. [Citations.]” Absent promise of payment, a person who does no more than request
an attorney to consult with a potential client does not incur an obligation to pay the attorney for
the consultation.


The same rule should apply where the only benefit obtained by the defendant from the requested
performance is substantially similar to the benefit received by the plaintiff from the same act. The
hitchhiker should not be held to have promised to pay for his ride in the absence of a promise to
pay. He and the person providing the ride receive the same benefit from the ride. A defendant who
has solicited bids should not be held to have promised to pay the expenses incurred in preparing
the bids unless he has expressly promised to do so. The bid provides substantially the same benefit
to the one who solicits and the bidder—the opportunity to enter into a contract. Absent express
agreement to pay, the potential customer does not obtain a cause of action for services rendered
when he accepts the retailer's request to examine his merchandise, nor does the salesman who
responds to the potential customer's requests for assistance. Again, the benefits are substantially
the same—the opportunity to consummate a transaction.


When the defendant receives benefits in addition to those received by the plaintiff or which are
substantially different, unjust enrichment may be remedied through imposition of a duty to pay.
But so long as the only benefits received by the defendant from plaintiff's conduct are substantially
equivalent to those obtained by the plaintiff, mere compliance with a request is not a sufficient
benefit to warrant imposition of such duty absent a promise to pay. Absent agreement to pay, it
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would be mere speculation to conclude the benefit to the defendant rather than the substantially
equivalent benefit to plaintiff was the motivating force for plaintiff's performance.


The improvements made to the defendant company's property inured to the benefit of defendant
company, and the trial court properly determined those improvements warranted imposition of a
duty to pay their reasonable value. However, the improvements made to the Pillow property did
not inure to the use and enjoyment of defendant company but to the owner of that property and
recovery was properly denied.


In one respect plaintiff's performance on the Pillow property did confer a benefit to the defendant
company which in other circumstances *520  might warrant recovery. Defendant received an
advantage comparable to the extension of time to perform a contract or exercise an option. If the
use permit had lapsed, the value of defendant company's right to purchase the Pillow property
would have been impaired. It is doubtful whether defendant company would have continued its
search for financing, and whether potential lenders would still be interested in the project. The fact
that defendant company did not ultimately acquire the Pillow property does not mean it failed to
receive contractual advantage from plaintiff's activity in preserving the use permit. To the contrary,
some benefit was realized through increasing the time for defendant company to obtain financing
for its project.


However, plaintiff secured a substantially similar benefit from his performance. Plaintiff had a
contract to build the mobile home park for $892,557.86 contingent upon defendant obtaining
financing. If the use permit lapsed, it would be unlikely that the transaction would go forward. By
commencing work to maintain the permit, thereby increasing the time to obtain financing, plaintiff
also increased the likelihood that his contract would be effective. Because the benefits to plaintiff
are substantially similar to those to defendant company, there is no unjust enrichment, and no basis
for finding an implied in fact promise to pay.


In real property development and construction projects, it is common for developers, contractors,
engineers, and attorneys to pool their talents and resources undertaking preliminary steps such
as seeking financing and permits for the project. Should the project prove feasible and work
commence, they expect to be rewarded for their efforts both for the preliminary steps and for
further work on the project. If the parties are unable to complete their project and abandon it, it is
apparent there is no enrichment unless there are some collateral benefits. While each party may
have benefited from the undertakings of the other parties, the benefits from such performance do
not result in unjust enrichment.


To impose an agreement to pay for the preliminary services based solely on requests—when the
permits or financing cannot be obtained—results in unfortunate consequences. Because each of the
parties is ordinarily requesting the others to do their jobs, imposition of an agreement to pay would
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mean that the developer must pay the contractor for his efforts in preliminary construction while the
contractor must pay the developer for his efforts to secure permits and financing. Similar recoveries
and liabilities would exist for the other parties. Rather than impose such cross-obligations, we
should hold that each party should be responsible for his own undertakings. *521


There is no reason to reach a different result in the instant case. In the original agreement it was
provided that defendant company's obligation to pay was conditioned upon securing financing and
a bond, and that plaintiff was to commence work “in return for this letter of intent and in order
to keep a conditional use permit effective.” Although the trial judge determined that defendant
company requested plaintiff to commence work, he did not find that defendant company made an
independent promise to pay or was guilty of misrepresentation.


The majority opinion concludes that, irrespective of benefit to the defendant, “compensation for a
party's performance should be paid by the person whose request induced the performance.” (Ante,
p. 515, fn. omitted.) The majority rule is too broad. As the trial judge recognized, there may be
some situations where recovery in quantum meruit is appropriate where the only benefit received
is compliance with a request. However, the trial judge properly concluded this is not one of them. 1


1 The majority rely upon Chief Justice Traynor's dissenting opinion in Coleman Engineering
Co. v. North American Aviation, Inc. (1966) 65 Cal.2d 396, 410 [55 Cal.Rptr. 1, 420 P.2d
713]. However, he was not considering a case where the benefits of the performance inured
to a third party and the only benefit received by the defendant was substantially similar
to a benefit received by the plaintiff. The Chief Justice recognized: “When performance is
rendered by one party in the mistaken belief that an enforceable contract exists, his remedy
is in quantum meruit. (See 3 Corbin, Contracts (1960 ed.) § 599, pp. 593-595, fn. 22, citing
Peerless Glass Co. v. Pacific etc. Co., 121 Cal. 641, 647 [54 P. 101].) Ordinarily, the measure
of recovery is the reasonable value of benefits conferred upon the other party. (Challenge
Cream & Butter Assn. v. Royal Dutch Dairies, 212 Cal.App.2d 901, 908 [28 Cal.Rptr. 448];
Townsend Pierson, Inc. v. Holly-Coleman Co., 178 Cal.App.2d 373, 378 [2 Cal.Rptr. 812];
Major-Blakeney Corp v. Jenkins, 121 Cal.App.2d 325, 340 [263 P.2d 655].) If the other party
received no benefit, there is ordinarily no obligation to make restitution. (Ibid.)” (65 Cal.2d
at p. 418.)
Moreover, the Chief Justice's exception to the general rule that benefit is essential to
obligation to make restitution is subject to its own limitation: “When two parties mistakenly
believe that a contract exists between them but the agreement is too uncertain and indefinite
to be enforced, the one rendering performance and incurring expenses at the request of the
other should receive reasonable compensation therefor without regard to benefit conferred
upon the other.” (Italics added; 65 Cal.2d at p. 420.) The instant case is not one of mutual
mistake. According to the trial judge only plaintiff was laboring under a mistake.
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I would affirm the judgment.


Manuel, J., concurred. *522
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31 Cal.4th 1175
Supreme Court of California


Felicia Kay EASTBURN, a Minor, etc., et al., Plaintiffs and Appellants,
v.


REGIONAL FIRE PROTECTION AUTHORITY et al., Defendants and Respondents.


No. S107792.
|


Dec. 18, 2003.


Synopsis
Background: Minor child and her parents sued public entities that provided 911 emergency
dispatch services, alleging that minor suffered injuries based on failure to provide prompt
emergency response to 911 call. The Superior Court, San Bernardino County, John P. Vander Feer,
J., sustained public entities' demurrer without leave to amend and entered judgment of dismissal.
Minor and parents appealed. The Court of Appeal affirmed. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that public entities, as providers of emergency
services, had qualified immunity pursuant to statute.


Affirmed.


Opinion, 119 Cal.Rptr.2d 655, superseded.


West Headnotes (5)


[1] Municipal Corporations Nature and grounds of liability
The intent of the Tort Claims Act, which provides that a public entity is not liable for
an injury except as otherwise provided by statute, is to confine potential governmental
liability, not expand it. West's Ann.Cal.Gov.Code § 815(a).
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[2] Health Paramedics in general
Municipal Corporations Health and education
Public Employment Particular torts
Statute providing that neither a public entity nor emergency rescue personnel are liable
for any injury caused by action taken within scope of their employment, unless action was
performed in bad faith or in grossly negligent manner, does not impose a general duty
upon emergency personnel to provide assistance whenever and wherever summoned, but
merely defines the level of negligence that will result in the imposition of liability once
assistance is rendered. West's Ann.Cal.Health & Safety Code § 1799.107(b).


54 Cases that cite this headnote


[3] Municipal Corporations Particular Officers and Official Acts
Public Employment State, local, and other non-federal personnel in general
Statute providing qualified immunity from liability for public entities and emergency
rescue personnel applies to 911 emergency dispatching. West's Ann.Cal.Health & Safety
Code § 1799.107.
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[4] Municipal Corporations Particular Officers and Official Acts
Public entities that provided 911 emergency dispatch services had qualified immunity,
pursuant to statute providing such immunity to public entities and emergency rescue
personnel providing emergency services, in action by minor and her parents alleging that
minor suffered injuries based on failure to provide prompt emergency response to 911 call;
public entities were immune under the statute in the absence of a showing of bad faith
or gross negligence, and minor and her parents failed to identify an independent statutory
basis for imposing liability on public entities, as required under the Tort Claims Act. West's
Ann.Cal.Health & Safety Code § 1799.107; West's Ann.Cal.Gov.Code § 815.


See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 136 et seq.; Cal. Jur. 3d, Healing
Arts and Institutions, § 317.
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[5] Pleading Amendment or Further Pleading After Demurrer Sustained
Following sustaining of demurrer, minor and her parents were not permitted to amend
their complaint against public entities, which alleged that minor suffered injuries based
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on entities' failure to provide prompt emergency response to 911 call; public entities had
qualified immunity, pursuant to statute, for acts other than those performed in bad faith
or in a grossly negligent manner, and the alleged act of putting parents “on hold” did not
amount to gross negligence or bad faith. West's Ann.Cal.Health & Safety Code § 1799.107.
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Counties as Amici Curiae on behalf of Defendants and Respondents.


Opinion


CHIN, J.


In California, public agencies each year receive millions of 911 dispatch calls seeking emergency,
medical, and fire services. (E.g., Sen. Com. on Energy and Public Utilities and Joint Com. on
Fire, Police, Emergency and Disaster Services (Nov. 21, 1990) Joint Interim Hearing on the 911
Emergency Response System—An Overview of its Effectiveness, pp. 11 [Cal. Highway Patrol],
18 [Los Angeles Police Dept.], 23 [Los Angeles County], 25 [Los Angeles Fire Dept.].) In this
case, we must decide whether public entities employing emergency dispatchers are subject to
direct or vicarious tort liability for injury attributable in part to a dispatcher's failure or delay
in responding to a 911 call. We conclude that, based on applicable statutory provisions and the
legislative policies underlying them, no statute imposes direct liability on public entities in such
situations (see Gov.Code, §§ 815, 815.6 [direct liability for breach of statutory mandatory duty] ),
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and vicarious liability (see Gov.Code, §§ 815.2, subd. (a), 820) is limited to cases involving gross
negligence or bad faith (Health & Saf.Code, § 1799.107 (hereafter section 1799.107)). Plaintiffs
have failed to plead facts disclosing any acts of gross negligence or bad faith on the part of
defendants or their employees, and they presently assert no additional facts that might justify an
amended complaint. Accordingly, we will affirm the judgment of the Court of Appeal, which had
affirmed a judgment of dismissal in favor of defendants.


*1179  Because this case reaches us after the trial court sustained defendants' demurrers, we
assume the facts alleged in plaintiffs' complaint are true. Defendants named in the complaint
included the Regional Fire Protection Authority, the Barstow Fire Protection District, and
(following amendment to the complaint) the City of Victorville. The complaint alleged defendants
are public entities providing “emergency dispatch services for 911 callers.” Defendants allegedly
had a duty to exercise reasonable care in staffing and training emergency dispatch personnel, in
promulgating reasonable guidelines for handing 9l1 calls, and in responding to such calls. The
complaint also alleged that plaintiff Felicia Kay Eastburn, then three years old, suffered an electric
shock while bathing, and that although her parents informed defendants' 911 emergency dispatcher
of the injury, defendants “failed to dispatch emergency personnel with emergency equipment, so
that Plaintiff [the minor] ***554  was denied early and prompt medical attention.”


As a result of being deprived of prompt medical care, Felicia allegedly suffered permanent,
debilitating injuries for which she sought general, special, and punitive damages from defendants.
Plaintiffs further alleged that defendants acted “negligent[ly] and careless[ly]” and in “willful,
wanton and ... conscious disregard of the rights of the safety of the general public, including
Plaintiff,” thus demonstrating malice and justifying a punitive damages award. Felicia's parents,
plaintiffs Herbert and Lori Eastburn, alleged they suffered related damages and incurred expenses.


The trial court sustained defendants' demurrers without leave to amend, and plaintiffs appealed
from the subsequent judgment of dismissal. The Court of Appeal affirmed the judgment on the
ground that, “under Government Code section 815 and Health and Safety Code section 1799.107,
defendants are immune from liability except for bad faith or grossly negligent conduct, which
plaintiffs admittedly cannot allege.” (Fn.omitted.) We agree and will affirm.


1. Applicable Statutes
[1]  The California Tort Claims Act provides that “[a] public entity is not liable for **658  an
injury,” “[e]xcept as otherwise provided by statute.” (Gov.Code, § 815, subd. (a).) As that language
indicates, the intent of the Tort Claims Act is to confine potential governmental liability, not expand
it. (Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1127, 119 Cal.Rptr.2d 709, 45 P.3d
1171(Zelig ).) We first must determine whether any statute imposesdirect liability on defendant
agencies here. At oral argument, plaintiffs' counsel suggested that Government Code section 820,
subdivision (a), applied. But that section provides only that public employees are liable for injuries
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from their acts or omissions in the scope of their employment to the *1180  same extent as private
persons, unless otherwise provided by statute. As we recently observed, no similar provision makes
public agencies liable for their own negligent conduct or omission to the same extent as a private
person or entity. (Zelig, supra, 27 Cal.4th at pp. 1127–1128, 119 Cal.Rptr.2d 709, 45 P.3d 1171.)


Government Code section 815.6, makes a public entity directly liable for its breach of a statutory
“mandatory duty,” but with the exception of Health and Safety Code section 1799.107, discussed
below, plaintiffs cite, and we have found, no statutory provision declaring or defining a public
agency's duty of care with respect to handling 911 emergency calls. Civil Code section 1714
imposes a general duty of care on all persons but, as we explain below in connection with our
discussion of Ma v. City and County of San Francisco (2002) 95 Cal.App.4th 488, 115 Cal.Rptr.2d
544 (Ma ), section 1714 is an insufficient statutory basis for imposing direct liability on public
agencies.


Government Code section 815.2, subdivision (a), makes a public entity vicariously liable for its
employee's negligent acts or omissions within the scope of employment (see Gov.Code, § 820),
but section 815.2, subdivision (b), adds the important qualification that a public entity is not liable
for injuries committed by an employee who is immune from liability for such injuries. Once again,
Health and Safety Code section 1799.107 is the only statute we have found pertaining to the subject
of the liability and immunity of public employees performing emergency rescue services such as
911 dispatching.


In our view, therefore, the critical statute at issue here is section 1799.107. This statute provides
in pertinent part: “(a) [A] ***555  qualified immunity from liability shall be provided for public
entities and emergency rescue personnel providing emergency services.[¶] (b) [N]either a public
entity nor emergency rescue personnel shall be liable for any injury caused by an action taken
by the emergency rescue personnel acting within the scope of their employment to provide
emergency services, unless the action taken was performed in bad faith or in a grossly negligent
manner.” (Italics added.)


Section 1799.107, subdivision (d), defines “emergency rescue personnel” to mean “any person
who is an officer, employee, or member of a fire department or fire protection or firefighting agency
of the federal government, the State of California, a city, county, city and county, district, or other
public or municipal corporation or political subdivision of this state, or of a private fire department,
whether that person is a volunteer or partly paid or fully paid, while he or she is actually engaged
in providing emergency services as defined by subdivision (e).”


Finally, subdivision (e) of section 1799.107 provides that “emergency services” includes “first
aid and medical services, rescue procedures and *1181  transportation, or other related activities
necessary to insure the health or safety of a person in imminent peril.” (Italics added.)
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2. The Zepuda and Ma Decisions
Two appellate cases have expressed somewhat conflicting views regarding the reach of section
1799.107, and the liability of public agencies providing emergency rescue services. (See Ma,
supra, 95 Cal.App.4th 488, 115 Cal.Rptr.2d 544;Zepeda v. City of Los Angeles (1990) 223
Cal.App.3d 232, 272 Cal.Rptr. 635(Zepeda ).) We believe the following review of these cases
demonstrates that Zepeda more correctly interprets section 1799.107.


In Zepeda, supra, 223 Cal.App.3d 232, 272 Cal.Rptr. 635, the plaintiffs' decedent had **659
been shot in the neck, but city paramedics who were summoned to the scene allegedly refused to
render medical aid until the police arrived. After the decedent died of his wounds, the plaintiffs
sued the city for wrongful death damages but the trial court sustained its demurrer and dismissed
the plaintiffs' action. The appellate court affirmed, observing that “[a]s a general rule, one has no
duty to come to the aid of another,” absent some special relationship between the parties. (Id. at p.
235, 272 Cal.Rptr. 635, citing, e.g., Williams v. State of California (1983) 34 Cal.3d 18, 23, 192
Cal.Rptr. 233, 664 P.2d 137;Rest.2d Torts, § 323; see also Zelig, supra, 27 Cal.4th at pp. 1128–
1129, 119 Cal.Rptr.2d 709, 45 P.3d 1171.)


According to Zepeda, these principles likewise apply to law enforcement and emergency rescue
personnel employed by public entities: “Therefore, recovery has been denied for injuries caused
by the failure to investigate or respond to requests for assistance where the police had not
induced reliance on a promise, express or implied, that they would provide protection. [Citations.]”
(Zepeda, supra, 223 Cal.App.3d at p. 235, 272 Cal.Rptr. 635.)Zepeda rejected the argument that
Health and Safety Code section 1799.107 establishes a mandatory duty (see Gov.Code, § 815.6)
on the part of public agencies to provide emergency services to the public. Instead, in Zepeda 's
view, this section provides a qualified immunity for public agencies and their emergency rescue
personnel by limiting their liability to acts of gross negligence or bad faith.


[2]  As Zepeda states, “the statute does not impose a general duty upon emergency personnel
to provide assistance whenever and wherever summoned. Subdivision (b) ***556  [of section
1799.107] merely defines the level of negligence that will result in the imposition of liability
once assistance is rendered.... Had the Legislature desired to impose upon emergency personnel
the mandatory duty to render aid, it could easily have said so.” (Zepeda, supra, 223 Cal.App.3d
at p. 237, 272 Cal.Rptr. 635.) Thus, Zepeda concluded that because the defendant city owed no
mandatory statutory duty to the plaintiffs, and its paramedics had no statutory or common law
duty to provide assistance, the *1182  trial court properly sustained the city's demurrer. Zepeda, if
correct, strongly supports defendants' argument here that they are entitled to a qualified immunity
from plaintiffs' action.
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The Ma decision, on the other hand, would support a theory of potential liability to plaintiffs in this
case. Finding Health and Safety Code section 1799.107 inapplicable to 911 dispatchers, the Ma
court nonetheless held that a public agency and its dispatchers owe the public a mandatory duty
of care arising from the common law duty to act with reasonable care that is embodied in Civil
Code section 1714. We disagree. As will appear, section 1714, standing alone, fails to provide the
requisite statutory basis for public entity liability required by Government Code sections 815 and
815.6. We further conclude that Ma erred in holding Health and Safety Code section 1799.107
inapplicable to 911 dispatchers and their public employers. In our view, Zepeda correctly held that
the section indeed applies, and provides a qualified or limited immunity to such persons.


In Ma, the plaintiffs' decedent Chan experienced difficulty in breathing from an asthma attack. Her
family drove her to a nearby hospital, which unfortunately could not provide emergency medical
services. A hospital security guard called defendant city's 911 medical emergency number to report
Chan's distress and breathing difficulty. Perhaps due to language differences or confusion as to
whether Chan was reacting to a drug overdose, but in any event allegedly violating the city's
dispatching protocols, the 911 dispatcher merely summoned police officers to the scene, and they
then called for paramedics. Although the total elapsed time between the 911 call and the arrival of
medical assistance was only 20 minutes, Chan died before the paramedics could reach her. (See
Ma, supra, 95 Cal.App.4th at pp. 495–501, 115 Cal.Rptr.2d 544.)


The Ma plaintiffs sued the city for damages, but the trial court granted the city summary judgment,
concluding that it owed the plaintiffs no duty of care and, in any event, it was entitled to the
discretionary act **660  immunity in Government Code section 820.2. On appeal, the Ma court
disagreed with both holdings. Without acknowledging the provisions of Government Code section
815, requiring a statutory basis for direct public entity liability, the Ma court, “employing a
traditional common law duty analysis,” held that the city owed its citizens the general duty
of ordinary care embodied in Civil Code section 1714. (Ma, supra, 95 Cal.App.4th at p. 502,
115 Cal.Rptr.2d 544.) Using traditional tort analysis (i.e., balancing the factors enumerated in
Rowland v. Christian (1968) 69 Cal.2d 108, 112–113, 70 Cal.Rptr. 97, 443 P.2d 561, including
the foreseeability and certainty of harm, the close connection with and moral blame of the
defendant's conduct, the policy of preventing future harm, etc.), the Ma court concluded that “all
the individual Rowland factors favor duty overwhelmingly.” (Ma, supra, 95 Cal.App.4th at p. 511,
115 Cal.Rptr.2d 544.)


*1183  As for the city's possible qualified immunity under section 1799.107, the Ma ***557
court found the section inapplicable to 911 emergency dispatchers. Contrary to the assumptions of
both parties in Ma, the appellate court concluded that “the legislative history of section 1799.107,
including that relating to subsequent attempts to amend the section, leads us to conclude that the
limited immunity codified in section 1799.107 does not extend to 911 dispatching.” (Ma, supra,
95 Cal.App.4th at p. 513, 115 Cal.Rptr.2d 544.) The court focused on the statutory definition
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of “emergency rescue personnel” in section 1799.107, subdivision (d), namely, persons who
are employed by a federal, state, or municipal fire department, fire protection, or firefighting
agency while “actually engaged in providing emergency services as defined in subdivision (e).”
In Ma's view, 911 dispatchers are not persons providing such emergency services. Instead, Ma
found that the provision was enacted “specifically to shield from potential liability firefighters
engaged in rescue operations not involving fire suppression activities....” (Ma, supra, at p. 516,
115 Cal.Rptr.2d 544, italics added; see Lewis v. Mendocino Fire Protection Dist. (1983) 142
Cal.App.3d 345, 346–347, 190 Cal.Rptr. 883.)


Having found a mandatory duty to the plaintiffs arising from Civil Code section 1714, and having
concluded that Health and Safety Code section 1799.107 was inapplicable to 911 dispatching, Ma
reversed a summary judgment in the city's favor and remanded the case for trial. (Ma, supra, 95
Cal.App.4th at p. 520, 115 Cal.Rptr.2d 544.) If Ma were correct, plaintiffs would be entitled to
similar relief here.


3. Discussion
We think that Ma erred in concluding that Civil Code section 1714, and the common law principles
it codified, were alone sufficient bases for imposing direct tort liability on a public entity. As
previously noted, “[a] public entity is not liable for an injury,” “[e]xcept as otherwise provided by
statute.” (Gov.Code, § 815.) In other words, direct tort liability of public entities must be based on
a specific statute declaring them to be liable, or at least creating some specific duty of care, and not
on the general tort provisions of Civil Code section 1714. Otherwise, the general rule of immunity
for public entities would be largely eroded by the routine application of general tort principles.
(See, e.g., Zelig, supra, 27 Cal.4th at pp. 1131–1132, 119 Cal.Rptr.2d 709, 45 P.3d 1171;Hoff v.
Vacaville Unified School Dist. (1998) 19 Cal.4th 925, 932, 80 Cal.Rptr.2d 811, 968 P.2d 522, and
cases cited.) As Zelig observed, quoting from an earlier case, “ ‘ “the intent of the [Tort Claims
Act] is not to expand the rights of plaintiffs in suits against governmental entities, but to confine
potential governmental liability to rigidly delineated circumstances....” ’ ” (Zelig, supra, at p. 1127,
119 Cal.Rptr.2d 709, 45 P.3d 1171.)


*1184  As for a public agency's vicarious liability based on its own employee's act or omission
(see Gov.Code, § 815.2, subd. (a)), we believe the Ma court also erred in concluding that, based on
legislative history including failed proposed amendments, the city and its 911 dispatchers lacked
qualified immunity under Health and Safety Code section 1799.107. In our view, Ma's reliance
on legislative history was unnecessary, for despite the absence of any express reference to 911
emergency dispatching, the language of **661 Health and Safety Code section 1799.107 is clearly
broad enough to include that activity within its scope. The city's 911 dispatcher certainly was
an employee working for the city's “fire protection” agency within the scope of subdivision (d),
and this dispatcher was employed by the city to provide, ***558  and was “actually engaged
in providing emergency services as defined in subdivision (e),” namely, “rescue procedures ...
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or other related activities necessary to insure the health or safety of a person in imminent
peril.” (Health & Saf.Code, § 1799.107, subds. (d), (e), italics added.) The 911 dispatching service,
at the least, is an activity closely “related” to emergency rescue operations.


[3]  We conclude that section 1799.107 unambiguously applies to 911 emergency dispatching.
But even were we to consider the subsequent legislative history cited by Ma, the failure of the
Legislature to adopt proposed amendments expressly extending the section to 911 dispatchers
could merely reflect a determination that such amendments were unnecessary because the law
already so provided. (See, e.g., Arnett v. Dal Cielo (1996) 14 Cal.4th 4, 28–29, 56 Cal.Rptr.2d 706,
923 P.2d 1.) We disapprove Ma v. City and County of San Francisco, supra, 95 Cal.App.4th 488,
115 Cal.Rptr.2d 544, to the extent it is inconsistent with this opinion.


[4]  With these principles in mind, we turn to the question of defendants' liability in the present
case. Does Health and Safety Code section 1799.107 afford a basis for defendants' direct or
vicarious liability? In their appellate briefs before the Court of Appeal, plaintiffs assumed that
section 1799.107 did apply in this case, and that vicarious liability could be based on the gross
negligence of defendants' 911 emergency dispatcher. In light of the intervening Ma decision,
however, plaintiffs now state that they “abandon” reliance on section 1799.107, agreeing that it
has no application to 911 dispatchers. Instead, following Ma, they posit defendants' direct liability
on Civil Code section 1714, a general tort statute which, as we have seen, is insufficient by itself
to serve as a basis for direct public liability. Plaintiffs also suggest that, if permitted to amend, they
would allege a special relationship existing between 911 call dispatchers and anyone seeking their
aid. Plaintiffs fail to explain in what manner such a relationship with the general public could be
deemed a “special” one.


*1185  In Zepeda, supra, 223 Cal.App.3d at pages 235–236, 272 Cal.Rptr. 635, the court
recognized that paramedics and other emergency rescue personnel are entitled to the benefit of the
general rule that, absent a special relationship between them, a person owes no duty to come to
the aid of another, assuming the person by his conduct has neither created nor increased the peril.
(See also, Zelig, supra, 27 Cal.4th at pp. 1128–1129, 119 Cal.Rptr.2d 709, 45 P.3d 1171;Williams
v. State of California, supra, 34 Cal.3d at p. 25, 192 Cal.Rptr. 233, 664 P.2d 137.) If, as Zepeda
holds, paramedics do not automatically stand in a special relationship with anyone seeking their
services, then logically neither do 911 call dispatchers.


But it is unnecessary to decide whether the dispatcher in the present case may have owed and
breached a common law duty of care to plaintiffs because here, as previously discussed, the
dispatcher's activities clearly were shielded by the qualified immunity of Health and Safety Code
section 1799.107. (See Zepeda, supra, 223 Cal.App.3d at p. 237, 272 Cal.Rptr. 635.) We conclude
that plaintiffs have failed to identify an independent statutory basis for imposing liability on
defendants, as required by Government Code section 815. Absent a showing of bad faith or gross
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negligence, defendants are immune under Health and Safety Code section 1799.107 for the acts
or omissions of the 911 emergency dispatchers in their employ.


4. Proposed Amendment to Complaint
[5]  At the hearing on the demurrer of defendant Regional Fire Protection Authority, ***559
plaintiffs' counsel told the court he could not amend the complaint except to add a general
allegation of gross negligence or bad faith. The court ruled that “plaintiff has not indicated anything
that changes in the complaint or the amendments that could take it beyond Zepeda or [sic ] the
Court will sustain the demurrer without leave to amend.... I can't see how it can be amended **662
at this point to get beyond—or work its way around Zepeda.”


On appeal, plaintiffs initially argued that they should have been allowed to amend their complaint
to allege either gross negligence or, in the alternative, a special relationship giving rise to a special
duty by defendants toward them. Relying on Ma, however, plaintiffs now treat section 1799.107
as inapplicable. Having found Ma incorrect in this regard, we consider whether plaintiffs should
be permitted to amend their complaint as originally sought.


Plaintiffs' pleadings and briefs fail to set forth any additional relevant facts that might support
a finding of gross negligence or bad faith. Plaintiffs' briefs before the Court of Appeal made
the additional allegation that the 911 dispatcher put them “on hold” during their telephone
conversation, but such conduct would hardly amount to gross negligence or bad faith. The case
law has defined gross negligence as “ ‘the want of even scant care or an extreme *1186  departure
from the ordinary standard of conduct.’ ” (Franz v. Board of Medical Quality Assurance (1982) 31
Cal.3d 124, 138, 181 Cal.Rptr. 732, 642 P.2d 792; see Decker v. City of Imperial Beach (1989) 209
Cal.App.3d 349, 358, 257 Cal.Rptr. 356.) Nothing in plaintiffs' pleadings or appellate briefs points
to such extreme conduct. Accordingly, the trial court properly sustained the demurrer without leave
to amend.


The judgment of the Court of Appeal in defendants' favor is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, BROWN, and
MORENO, JJ.


All Citations


31 Cal.4th 1175, 80 P.3d 656, 7 Cal.Rptr.3d 552, 03 Cal. Daily Op. Serv. 10,923, 2003 Daily
Journal D.A.R. 13,770


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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233 Cal.App.4th 1262
Court of Appeal, Fourth District, Division 1, California.


FAIRVIEW VALLEY FIRE, INC., Plaintiff and Appellant,
v.


CALIFORNIA DEPARTMENT OF FORESTRY, Defendant and Respondent.


D065971
|


Filed 1/9/2015


Synopsis
Background: Emergency vehicle contractor brought action against Department of Forestry and
Fire Protection for breach of contract and declaratory relief. The Superior Court, San Bernardino
County, No. CIVVS901308, Steve Malone and John P. Vander Feer, JJ., sustained demurrer
without leave to amend as to the breach of contract cause of action and one declaratory relief cause
of action, and then granted summary judgment for Department. Contractor appealed.


Holdings: The Court of Appeal, Benke, Acting P.J., held that:


[1] the Department is not required to employ formal competitive bid process for pre-incident fire
equipment rental agreements;


[2] the Department is not required to employ formal competitive bid process to rent fire equipment
for emergencies;


[3] Department's notice of suspension prevented the Department's dispatcher from forming a
contract with contractor; and


[4] contractor's declaratory judgment claim was moot.


Affirmed.


Procedural Posture(s): On Appeal; Complaint for Declaratory Relief; Demurrer to Complaint.
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West Headnotes (13)


[1] Public Contracts Necessity for submission to competition in general
States Necessity for submission to competition
Department of Forestry and Fire Protection was not required to employ the formal
competitive bid process set forth in the Public Contract Code before entering into pre-
incident equipment rental agreements with the contractors from whom the Department
would later hire fire equipment when needed in emergencies, since the pre-incident
agreements were not binding on the Department and were at most irrevocable offers
or options by the contractors, where each pre-incident agreement form specified the
items of equipment that the contractor would supply if it was “willing and able at the
time of request” and the price that the Department would pay for the equipment, and
the Department adopted policies and procedures stating that the pre-incident agreements
generally were required for all hired equipment and that the pre-incident agreements only
became binding contracts “after dispatch.” Cal. Pub. Cont. Code §§ 10335(a), 10340(b)(1).


[2] Public Contracts Necessity for submission to competition in general
States Necessity for submission to competition
Department of Forestry and Fire Protection was not required to employ the formal
competitive bid process for fire equipment rental contracts which came into existence
when contractors dispatched fire equipment to respond to emergencies under the terms of
pre-incident equipment rental agreements, since such contracts came within the emergency
exemption to the competitive bid procedures. Cal. Pub. Cont. Code § 10340(b)(1).


[3] Evidence Particular laws
Persons dealing with a public agency are presumed to know the law with respect to any
agency's authority to contract.


[4] Public Employment Authority and Powers
One who deals with a public officer stands presumptively charged with a full knowledge
of that officer's powers and is bound at his peril to ascertain the extent of his powers to
bind the government for which he is an officer, and any act of an officer to be valid must
find express authority in the law or be necessarily incidental to a power expressly granted.
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[5] Municipal Corporations Authority and Powers
States Authority and Powers of Officers and Agents, and Exercise Thereof
No government, whether state or local, is bound to any extent by an officer's acts in excess
of his authority.


[6] Public Contracts Implied Contracts
A private party cannot sue a public entity on an implied-in-law or quasi-contract theory,
because such a theory is based on quantum meruit or restitution considerations, which are
outweighed by the need to protect and limit a public entity's contractual obligations.


4 Cases that cite this headnote


[7] Public Contracts Debarment and suspension of bidders
States Preferences;  conditions and restrictions on bidders
Department of Forestry and Fire Protection's dispatcher's request for emergency vehicle
contractor to send two water tenders to a major fire incident, and dispatcher's act of
providing contractor with a “resource order,” did not form a binding contract between
the Department and the contractor, where the Department had sent the contractor a
letter that suspended the contractor's right to provide emergency vehicles and services
in light of the Department's investigation of the contractor's alleged violations of the
Department's policies and procedures; contractor's suspension meant that contractor's pre-
incident irrevocable offer or option to provide equipment at a specified price was not valid.


[8] Action Moot, hypothetical or abstract questions
California courts will decide only justiciable controversies.


1 Case that cites this headnote


[9] Action Moot, hypothetical or abstract questions
Action Persons entitled to sue
“Justiciability” involves the intertwined criteria of ripeness and standing.


1 Case that cites this headnote
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[10] Action Moot, hypothetical or abstract questions
A controversy is “ripe” when it has reached, but has not passed, the point that the facts have
sufficiently congealed to permit an intelligent and useful decision to be made, but ripeness
is not a static state, and a case that presents a true controversy at its inception becomes
“moot” if before decision it has, through act of the parties or other cause, occurring after
the commencement of the action, lost that essential character.


2 Cases that cite this headnote


[11] Action Moot, hypothetical or abstract questions
The pivotal question in determining if a case is moot is whether the court can grant
the plaintiff any effectual relief, and if events have made such relief impracticable, the
controversy has become “overripe” and is therefore moot.


1 Case that cites this headnote


[12] Declaratory Judgment State officers and boards
Emergency vehicle contractor's claim for declaratory judgment challenging Department of
Forestry and Fire Protection's letter suspending the contractor's right to provide emergency
vehicles and services was rendered moot by the Department's act of lifting the suspension,
since contractor obtained any prospective relief from the suspension that the trial court
could have otherwise provided, the Department had statutory immunity from any liability
for any error in suspending the contractor, and damages for any violation of due process
were not available. U.S. Const. Amend. 14; Cal. Gov't Code § 818.4.


[13] Licenses Licensing officers
In the absence of a statute otherwise providing for such damages, the denial, suspension
or revocation of a permit, license, certificate, approval or authorization, will not give rise
to a claim for damages.


See 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 749 et seq.


**669  APPEAL from a judgment of the Superior Court of San Bernardino County, Steve Malone
and John P. Vander Feer, Judges. Affirmed. (Super. Ct. No. CIVVS901308)
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Opinion


BENKE, Acting P. J.


*1264  In this government contracting dispute between defendant and respondent Department
of Forestry and Fire Protection (Cal Fire) and plaintiff and appellant Fairview Valley Fire, Inc.
(Fairview), we affirm a judgment entered in favor of Cal Fire on an order sustaining Cal Fire's
demurrer.


**670  We agree with Cal Fire that, in approving in advance the vendors from which Cal Fire
will actually later hire emergency fire equipment, the agency *1265  is not required to employ
the formal competitive bid process set forth in the Public Contract Code. 1  Under the express
terms of Cal Fire's written policies and procedures, no binding contract arises between Cal Fire
and an equipment vendor until a vendor's equipment is actually dispatched by Cal Fire in an
emergency. Accordingly, the emergency exemption to the competitive bid procedures set forth in
section 10340, subdivision (b)(1) applies to Cal Fire's emergency hiring, and the trial court did not
err in sustaining Cal Fire's demurrer to Fairview's declaratory relief claim challenging the agency's
emergency equipment hiring process.


1 All further statutory references are to the Public Contract Code, unless otherwise indicated.


We also find the trial court properly dismissed Fairview's causes of action challenging its
suspension as a Cal Fire vendor. Cal Fire suspended Fairview as a vendor when it learned that,
among other matters, Fairview presented Cal Fire with false billing information and attempted to
avoid payment for fuel used during a fire incident. Cal Fire did not breach any agreement with
Fairview, when, after Fairview was suspended as an approved vendor, Cal Fire declined to hire
Fairview's equipment at the scene of a fire incident. Moreover, Fairview has no claim related to
the underlying suspension because, while the case was pending in the trial court, Cal Fire lifted
the suspension.


FACTUAL AND PROCEDURAL BACKGROUND
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A. Cal Fire Equipment Hiring Policies and Procedures
Cal Fire responds to a wide variety of emergencies throughout the state, including more than
5,600 wildfires each year. Although Cal Fire itself owns and operates more than 3,000 fire and
emergency response vehicles, it also depends on the availability of equipment and services it hires
from private vendors. Cal Fire has adopted a set of hired equipment policies and procedures (the
HEPP), which govern hiring of equipment and services from private vendors.


Under the HEPP, vendors apply to Cal Fire to enter into an emergency equipment rental agreement
(EERA). The application process requires that vendors satisfy Cal Fire with respect to a variety
of matters related to the availability, preparedness and safety of their equipment, and includes
inspections to verify insurance, personnel, and the location of equipment.


When a vendor's application is approved, the vendor and Cal Fire execute an EERA embodied
in a Cal Fire-294 form (Cal Fire-294). Under the terms of a Cal Fire-294, the parties agree
that: “[U]pon request of CAL FIRE the *1266  contractor will furnish the equipment listed on
the CAL FIRE-294 if the contractor is willing and able at the time of request. The agreement
also establishes the conditions of employment, the rate and method of payment, and equipment
condition requirements.”


Importantly, the HEPP states that: “The EERA is a pre-incident agreement that becomes a binding
contract after dispatch.” (Italics added.) The obligations set forth in the Cal Fire-294 are expressly
subject to this provision of the HEPP.


The HEPP expressly provides that: “A Cal Fire-294 is required for all hired equipment except local
government, National **671  Guard and OES-ordered equipment. Other than those exceptions, no
equipment shall be considered hired by CAL FIRE or ordered to work until a CAL FIRE-294 has
been completed.” (Underscoring omitted.) The HEPP further provides that any Cal Fire employee
who hires a piece of private equipment is responsible for verifying the existence of a Cal Fire-294
and obtaining a copy of it; “[o]n incidents where no agreement exists, the employee will prepare
the CAL FIRE-294.”


Under the HEPP, Cal Fire attempts to use local government equipment before hiring private
equipment, and, when required to use private vendors, Cal Fire attempts to do so on a rotating basis.
In this regard, the HEPP states: “By continually utilizing the same contractors it gives the erroneous
perception that we are operating under a ‘good ol’ boy' system. Dispatchers will attempt to share
the fire assignments with as many different contractors as possible. Rotating hiring opportunities
among all qualified vendors improves CAL FIRE's ability to maintain a large enough contractor
pool to respond to a large incident or series of incidents.
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“Hiring equipment at an incident should only be done when the normal equipment ordering process
cannot meet the immediate need. Investigations have shown that some contractors attempt to
bypass the dispatch system by arriving at an incident with one legitimate Resource Order Number
then marketing additional equipment at the site. This deprives legitimate contractors of hiring
opportunities, and encourages ‘smoke chasing.’ ”


B. Fairview's Disputed HEPP Violations
Fairview is a vendor of emergency vehicles and services, which it has provided Cal Fire and other
governmental agencies for a number of years. In particular, as of December 1, 2005, 2  Fairview
had a valid Cal Fire-294 agreement with Cal Fire.


2 Prior to December 1, 2005, Fairview's ability to provide services to Cal Fire had been
suspended because of what Cal Fire had determined was an unlawful use of a disabled veteran
business enterprises contracting preference.


*1267  On August 29, 2007, Cal Fire sent Fairview a letter that suspended Fairview's right to
provide emergency vehicles and services. The suspension was based on Cal Fire's investigation of
a 2006 incident in which a Fairview employee impersonated a high-ranking fire department officer
at a morning briefing being conducted at a fire incident and thereafter contacted Cal Fire personnel
and, in violation of HEPP, was able to have Fairview vehicles and personnel hired outside the
normal Cal Fire rotation. Cal Fire's investigation also disclosed that Fairview personnel falsified
shift tickets so that Fairview was paid for two operators of a vehicle in instances when it was only
entitled to payment for one, resulting in a $6,433 overpayment to Fairview. The investigation also
found that, during the incident, Fairview employees obtained several hundred gallons of diesel
fuel and then attempted, unsuccessfully, to avoid paying for the fuel.


On October 3, 2007, Fairview appealed its suspension to the Cal Fire regional chief; the appeal
was rejected by the regional chief on October 19, 2007.


On October 22, 2007, a Cal Fire dispatcher contacted Fairview and asked Fairview to send two
water tenders to a major fire incident, the Witch Creek fire. Although the dispatcher provided
Fairview with a “resource order,” when Fairview's equipment arrived at the incident, the Cal Fire
incident manager refused to hire Fairview in light of its suspension.


**672  C. Trial Court Proceedings
Fairview filed a civil complaint against Cal Fire on March 3, 2009. In response to Cal Fire's
demurrer to the original complaint, Fairview filed a first amended complaint (FAC) that alleged
three causes of action: one cause of action for breach of contract arising out of the dispatcher's
request for two water tenders during the Witch Creek fire; a cause of action for declaratory relief
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challenging Cal Fire's decision not to use its services; and a cause of action for declaratory relief
challenging the lack of competitive bidding under the HEPP.


Cal Fire filed a demurrer to the FAC, and the trial court sustained the demurrer with leave to amend
as to the first two causes of action: Fairview's breach of contract claim and its challenge to its
suspension. The trial court sustained the demurrer without leave to amend with respect to the third
cause of action: Fairview's allegation that the HEPP did not comply with California's competitive
bidding statutes.


Fairview filed a second amended complaint (SAC) that realleged the breach of contract cause of
action and the declaratory relief challenge to its *1268  suspension. The trial court sustained the
demurrer without leave to amend with respect to the breach of contract claim but overruled the
demurrer with respect to Cal Fire's declaratory relief challenge to the suspension.


In April 2011, after the trial court's ruling on Cal Fire's demurrer to the SAC, Cal Fire lifted
Fairview's suspension and readmitted it to its hired equipment rotation. Shortly thereafter, Cal Fire
moved for summary judgment with respect to the remaining declaratory relief action. Cal Fire
argued that because Fairview failed to challenge its suspension at the time it was imposed by way
of a petition for a writ of mandate, Fairview could not challenge the suspension by way of a later
complaint for declaratory relief; in the alternative, Cal Fire argued that because it lifted Fairview's
suspension, Fairview's declaratory relief claim was moot. The trial court found that the declaratory
relief claim was moot and granted Cal Fire's motion. Thereafter, the trial court entered judgment
in Cal Fire's favor and Fairview filed a timely notice of appeal.


DISCUSSION


I


The principles governing our review of an order sustaining a demurrer without leave to amend and
an order granting summary judgment are familiar. On appeal from the dismissal of an action after
a demurrer has been sustained, we exercise our independent judgment to determine whether the
complaint states a cause of action under any theory. (City of Morgan Hill v. Bay Area Air Quality
Management Dist. (2004) 118 Cal.App.4th 861, 869 [13 Cal.Rptr.3d 420].) We accept as true all
properly pleaded material facts, all facts that may be inferred from the allegations and all matters
judicially noticed, but we do not accept the truth of contentions, deductions or conclusions of law.
(Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 967 [9 Cal.Rptr.2d 92, 831 P.2d 317].)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004476225&pubNum=0007047&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004476225&pubNum=0007047&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115471&pubNum=0000661&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Fairview Valley Fire, Inc. v. Department of Forestry & Fire..., 233 Cal.App.4th 1262...
182 Cal.Rptr.3d 667, 15 Cal. Daily Op. Serv. 1202, 2015 Daily Journal D.A.R. 1390


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


When a demurrer has been sustained without leave to amend, we review the decision to deny
amendment for abuse of discretion. (Careau & Co. v. Security Pacific Business Credit, Inc. (1990)
222 Cal.App.3d 1371, 1386 [272 Cal.Rptr. 387].) The court abuses its discretion when it denies
leave to amend if there is a reasonable possibility an amendment would cure the defects. It is,
however, the plaintiff's burden to show how the complaint could be amended. (Ibid.)


**673  “We review an order granting summary judgment de novo. [Citation.] We independently
review the record and apply the same rules and standards as the trial court. [Citation.] The trial
court must grant the motion if ‘all the *1269  papers submitted show that there is no triable
issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law.’ [Citation.]” (Powell v. Kleinman (2007) 151 Cal.App.4th 112, 121 [59 Cal.Rptr.3d 618].)


With this background in mind, we take up the trial court's rulings in the order in which it made
them.


II


The parties do not dispute that in hiring emergency equipment vendors Cal Fire is governed by
division 2, part 2, chapter 2, article 4 of the Public Contract Code (§§ 10335–10381), which by
its terms applies to “all contracts, including amendments, entered into by any state agency for
services to be rendered to the state, whether or not the services involve the furnishing or use of
equipment, materials, or supplies or are performed by an independent contractor” (§ 10335, subd.
(a)). Section 10340, subdivision (a) states in pertinent part that “state agencies shall secure at least
three competitive bids or proposals for each contract.” However, the requirement of competitive
bids does not apply “[i]n cases of emergency where a contract is necessary for the immediate
preservation of the public health, welfare, or safety, or protection of state property.” (Id., subd.
(b)(1).)


[1] Cal Fire argues the EERA's embodied in Cal Fire-294's are not binding contracts at the time
they are approved by Cal Fire and only become contracts when, in an emergency, Cal Fire actually
dispatches a vendor's equipment. Accordingly, Cal Fire contends that its hiring of emergency
equipment is not subject to the competitive bidding requirements of section 10340, subdivision
(a). We agree with Cal Fire for a variety of related reasons.


First and foremost, we agree with Cal Fire that although styled an agreement, by its terms, an
approved Cal Fire-294 is not the award of a contract binding on Cal Fire. At most, it is an
irrevocable offer or option by an equipment vendor, which may be accepted by Cal Fire in the
event of (1) an emergency to which (2) the vendor is able to respond and (3) during which the
vendor is next in line in Cal Fire's dispatch rotation or an exception to that rotation. The theory of
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an irrevocable offer or option that is binding on the offeror, but does not become a contract binding
on the offeree until accepted, is well established. (See 1 Witkin, Summary of Cal. Law (10th ed.
2005) Contracts, § 168, p. 204; Rest.2d Contracts, § 87, subd. (1)(a).)


Our conclusion that the Cal Fire-294 is at most an irrevocable offer by the equipment vendor
is supported in the main by its express language. As we *1270  have noted, the form expressly
incorporates by reference the provision of the HEPP, which states that an EERA embodied in a
Cal Fire-294 is a “pre-incident agreement” that only becomes a binding contract at the time of
dispatch. This is clearly the language of an irrevocable offer or option, not a binding contract. (See
Rest.2d Contracts, § 87, subd. (1)(a).)


Our conclusion that a Cal Fire-294 is only an offer by a vendor and not a binding agreement is
buttressed by the vendor selection process set forth in the HEPP. As we have noted, that process
permits use of approved private vendors only after equipment from local public agencies has been
exhausted and then on a rotating basis designed to support as many qualified vendors as possible.
These policies, and the procedures HEPP employs to advance **674  them, make it clear that
at the time a Cal Fire-294 is executed there is no expectation by vendors or Cal Fire that any
particular vendor will be hired during a fire emergency. This expectation in turn is consistent with
our determination that no contract with a vendor is made until, as set forth in the HEPP, equipment
is actually dispatched in an emergency.


We are also inclined to accept Cal Fire's characterization of its form for practical reasons. If we
treated the Cal Fire-294 as an award of a contract at the time it is executed, under the Public
Contract Code we would impose on Cal Fire the counterproductive requirement that it engage
in a competitive bidding process at that point. Competition required at the outset, before any
emergency, would inherently limit the number of equipment vendors available later when fire
emergencies arise. However, the HEPP makes it clear that Cal Fire believes the public's interest
is best served if, in an emergency, there are more, rather than fewer, qualified vendors available
to meet the agency's needs.


Contrary to Fairview's argument, the process Cal Fire employs in obtaining emergency equipment
is readily distinguishable from the facts and holding in Marshall v. Pasadena Unified School Dist.
(2004) 119 Cal.App.4th 1241 [15 Cal.Rptr.3d 344]. In Marshall, a school district used competitive
bidding to select a contractor for a school modernization program but later terminated the contract
“for the convenience of the District.” (Id. at p. 1246, 15 Cal.Rptr.3d 344.) Two months later, the
school district awarded a no bid contract to a competitor by way of an emergency resolution. In
holding that the later no bid contract was invalid, the court found that the district's termination of
the original contract was not an emergency within the meaning of the code: “That event was not a
‘sudden, unexpected occurrence’ posing a clear and imminent danger requiring prompt action to
protect life, health, property, or essential public services. [Citation.]” (Id. at p. 1258, 15 Cal.Rptr.3d
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344.) Plainly, the holding in Marshall is of no assistance to us in determining whether execution
of a Cal Fire-294 is a binding contract within the meaning of section 10335, subdivision (a).


*1271  [2] Because execution of a Cal Fire-294 is not the award of a binding contract, it does
not trigger application of section 10335 and the competitive bidding requirements of the code. A
binding contract plainly does come into existence at the time a vendor's equipment is dispatched,
but, just as plainly, at that point the emergency exception set forth in section 10340, subdivision
(b)(1) relieves Cal Fire of the duty to engage in the competitive bid procedure.


In light of our construction of the Cal Fire-294, the trial court did not err in sustaining Cal Fire's
demurrer to Fairview's cause of action alleging a violation of the code.


III


Next, we take up Fairview's claim that it should have been paid for its response to the October
22, 2007 Witch Creek fire.


[3]  [4]  [5]  [6] The primary obstacle to Fairview's claim for payment for its response is the
well-established principle that private parties may not recover against a public entity on a quantum
meruit or quasi-contract theory. (See Katsura v. San Buenaventura (2007) 155 Cal.App.4th 104,
109–110 [65 Cal.Rptr.3d 762] [no recovery for extra work performed outside of scope of written
contract].) “Persons dealing with a public agency are presumed to know the law with respect to
any agency's authority to contract. [Citation.] ‘ “One who deals with the public officer stands
presumptively **675  charged with a full knowledge of that officer's powers, and is bound at
his ... peril to ascertain the extent of his ... powers to bind the government for which he ... is an
officer, and any act of an officer to be valid must find express authority in the law or be necessarily
incidental to a power expressly granted.” ’ [Citation.]” (Id. at p. 109, 65 Cal.Rptr.3d 762.) Thus,
“ ‘ “No government, whether state or local, is bound to any extent by an officer's acts in excess
of his ... authority.” ’ [Citations.] [¶] ... [¶] It is settled that ‘a private party cannot sue a public
entity on an implied-in-law or quasi-contract theory, because such a theory is based on quantum
meruit or restitution considerations which are outweighed by the need to protect and limit a public
entity's contractual obligations.’ [Citations.]” (Id. at pp. 109–110, 65 Cal.Rptr.3d 762.)


[7] As Cal Fire points out, at the time of Fairview's response to the Witch Creek fire it had been
suspended as an approved vendor and, hence, did not have a valid Cal Fire-294; thus, under the
HEPP, no contract between Cal Fire and Fairview ever arose with respect to Fairview's response.
Because Fairview had no contract with respect to the Witch Creek fire and there is no viable quasi-
contractual theory of recovery available to it, the trial court properly sustained without leave to
amend Cal Fire's demurrer to Fairview's breach of contract cause of action.
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*1272  IV


We also find no error in the trial court's order granting summary judgment with respect to
Fairview's challenge to its suspension.


[8]  [9]  [10] “California courts will decide only justiciable controversies. [Citations.] The
concept of justiciability is a tenet of common law jurisprudence and embodies ‘[t]he principle that
courts will not entertain an action which is not founded on an actual controversy....’ [Citations.]
Justiciability thus ‘involves the intertwined criteria of ripeness and standing. A controversy is
“ripe” when it has reached, but has not passed, the point that the facts have sufficiently congealed
to permit an intelligent and useful decision to be made.’ [Citation.] But ‘ripeness is not a static
state’ [citation], and a case that presents a true controversy at its inception becomes moot ‘ “if
before decision it has, through act of the parties or other cause, occurring after the commencement
of the action, lost that essential character” ’ [citation].” (Wilson & Wilson v. City Council of
Redwood City (2011) 191 Cal.App.4th 1559, 1573 [120 Cal.Rptr.3d 665] (Wilson ).)


[11] “The pivotal question in determining if a case is moot is therefore whether the court can grant
the plaintiff any effectual relief. [Citations.] If events have made such relief impracticable, the
controversy has become ‘overripe’ and is therefore moot.” (Wilson, supra, 191 Cal.App.4th at p.
1574, 120 Cal.Rptr.3d 665.)


[12] Here, the record is undisputed that Cal Fire lifted its suspension of Fairview while this case
was pending in the trial court. Thus, Fairview obtained any prospective relief from the suspension
that the trial court could have otherwise provided. Nonetheless, Fairview argues that its claim is
not moot because it believes it suffered damages as a result of the alleged unlawful and improper
suspension of its ability to provide firefighting equipment. We disagree. Even if Cal Fire acted
improperly in suspending Fairview, its conduct would not give rise to a claim for damages.


[13] In the absence of a statute otherwise providing for such damages, the denial, **676
suspension or revocation of a permit, license, certificate, approval or authorization, will not give
rise to a claim for damages. (See Gov. Code, § 818.4; see also Carlsbad Aquafarm, Inc. v. State
Dept. of Health Services (2000) 83 Cal.App.4th 809, 817, 821–823 [100 Cal.Rptr.2d 87].) As a
matter of statutory immunity, Government Code section 818.4 protects Cal Fire from any liability
for its error in suspending Fairview, and our holding in Carlsbad Aquafarm deprives it of any
due process damage claim against the state. In Carlsbad Aquafarm, the Department of Health
Services declined to approve the plaintiff as a certified shell fish provider, which in turn sued
the department *1273  for damages. Although the plaintiff was successful in the trial court and
recovered substantial damages from the department on theory that the department failed to provide
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it procedural due process, on appeal we reversed and held that damages for violation of due process
were not available against the department. (Carlsbad Aquafarm, at p. 823, 100 Cal.Rptr.2d 87.)


In short, the record here shows that Fairview received all in the way of either prospective or
retrospective relief the trial court could have provided it with respect to its suspension by Cal
Fire. Thus, Fairview's suspension claims were moot and properly dismissed. (Wilson, supra, 191
Cal.App.4th at p. 1574, 120 Cal.Rptr.3d 665.)


DISPOSITION


The judgment is affirmed. Cal Fire to recover its costs.


Nares, J., and McIntyre, J., concurred.


All Citations


233 Cal.App.4th 1262, 182 Cal.Rptr.3d 667, 15 Cal. Daily Op. Serv. 1202, 2015 Daily Journal
D.A.R. 1390


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000517397&pubNum=0004041&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&fi=co_pp_sp_4041_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_823 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024458338&pubNum=0007047&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024458338&pubNum=0007047&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243414501&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0171262001&originatingDoc=I93365010a8d811e482d79600127c00b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Fairview Valley Fire, Inc. v. Department of Forestry & Fire..., 233 Cal.App.4th 1262






Green Valley Landowners Assn. v. City of Vallejo, 241 Cal.App.4th 425 (2015)
194 Cal.Rptr.3d 19, 15 Cal. Daily Op. Serv. 11,383, 2015 Daily Journal D.A.R. 11,525


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


241 Cal.App.4th 425
Court of Appeal, First District, Division 1, California.


GREEN VALLEY LANDOWNERS ASSOCIATION, Plaintiff and Appellant,
v.


CITY OF VALLEJO, Defendant and Respondent.


A142808
|


Filed 10/16/2015


Synopsis
Background: Nonresident water customer brought class action against city for breach of contract,
breach of implied covenant of good faith and fair dealing, breach of duty to charge reasonable
water rates, breach of fiduciary duty, specific performance, declaratory and injunctive relief,
and accounting. The Superior Court, Solano County, No. FCS042938, W. Arvid S. Johnson, J.,
sustained demurrer without leave to amend. Customer appealed.


Holdings: The Court of Appeal, Dondero, J., held that:


[1] charter city was governed by general law providing that all contracts with a city must be in
writing to be valid;


[2] city could not be sued under an implied-in-law or quasi-contract theory;


[3] Right to Vote on Taxes Act precluded city from owing any fiduciary duty to continue prior
fee ratio; and


[4] injunction claims were premature.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint; Motion to Amend the Complaint.
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West Headnotes (22)


[1] Appeal and Error Before judgment or order or perfecting thereof
Although plaintiff's appeal was premature because it was taken from trial court's tentative
ruling sustaining defendant's demurrer without leave to amend, Court of Appeal would
treat the appeal as being from the subsequently entered final judgment of dismissal, where
the trial court affirmed its tentative ruling before dismissing.


11 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
The plaintiff's burden of demonstrating a reasonable possibility to cure any defect, to
establish an abuse of discretion in sustaining a demurrer without leave to amend, is not
pro forma.


12 Cases that cite this headnote


[3] Injunction Nature of remedy in general
Specific Performance Form of remedy
There are no separate causes of action for specific performance or injunctive relief, which
are instead remedies.


1 Case that cites this headnote


[4] Contracts Express contract
Contracts Implied agreements
The terms of an “express contract” are stated in words, while the existence and terms of
an “implied contract” are manifested by conduct.


10 Cases that cite this headnote


[5] Contracts Express contract
Contracts Implied agreements
The distinction between express contracts and implied contracts reflects no difference in
legal effect but merely in the mode of manifesting assent.
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12 Cases that cite this headnote


[6] Contracts Grounds of action
The essential elements of a claim of breach of contract, whether express or implied, are the
contract, the plaintiff's performance or excuse for nonperformance, the defendant's breach,
and the resulting damages to the plaintiff.


17 Cases that cite this headnote


[7] Contracts Grounds of action
The prerequisite for any action for breach of the implied covenant of good faith and fair
dealing is the existence of a contractual relationship between the parties, since the covenant
is an implied term in the contract.


8 Cases that cite this headnote


[8] Municipal Corporations Formal requisites
Public Contracts Necessity of writing
Charter city was governed by general law providing that all contracts with a city must be
in writing to be valid, where the city charter did not include contract formation provisions,
and the charter provided that the “City shall have the power to act pursuant to procedure
established by any law of the State” unless a different procedure was required by the
charter. Cal. Gov't Code § 40602.


1 Case that cites this headnote


[9] Municipal Corporations Capacity to contract in general
Municipal Corporations Implied contracts
Public Contracts Authority and capacity of particular governmental bodies to
contract
Public Contracts Implied Contracts
The method by which a charter city has power to enter into a contract may be controlled by
its charter, and unless the city charter authorizes such, no implied contract rights can arise.


2 Cases that cite this headnote
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[10] Municipal Corporations Implied contracts
Public Contracts Implied Contracts
A private party cannot sue a public entity on an implied-in-law or quasi-contract theory,
because such a theory is based on quantum meruit or restitution considerations which are
outweighed by the need to protect and limit a public entity's contractual obligations.


3 Cases that cite this headnote


[11] Municipal Corporations Capacity to contract in general
Public Contracts Authority and capacity of particular governmental bodies to
contract
Contracts that disregard applicable code provisions are beyond the power of a charter city
to make.


1 Case that cites this headnote


[12] Water Law Grounds for adjustment
The Right to Vote on Taxes Act precluded city from owing any fiduciary duty or “duty to
charge a reasonable water rate” precluding city from increasing the cost sharing ratio of
nonresident water customers who received water from a city transmission line that was no
longer used to deliver water to the city, since failing to increase the nonresidents' water
rate would result in the city residents subsidizing a water line that the residents no longer
used. Cal. Const. art. 13 D, § 6(b).


[13] Water Law Injunction
City's nonresident water customers' claims against the city for injunctions against the
sale of the water system that served the nonresident customers, pursuant to the statutes
providing that proceeds from the sale of public utility land by a “water corporation” must
be invested in “necessary or useful” water infrastructure and prohibiting the acquiring
entity from unreasonably discriminating against existing customers, were premature,
absent any allegations that the city had approved a sale to an identified buyer on known
terms. Cal. Pub. Util. Code §§ 789.1, 10061.


[14] Water Law Injunction
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City's nonresident water customers' claims against the city for an injunction against
continuation of a surcharge fee pursuant to an ordinance after the date when the fee was set
to expire was premature, where the date when the fee was set to expire had not yet passed.


[15] Municipal Corporations Nature and grounds of liability
There is no common law tort liability for public entities in California; instead, liability
must be based on statute per the Government Claims Act. Cal. Gov't Code § 815(a).


2 Cases that cite this headnote


[16] Fraud Fiduciary or confidential relations
The elements of a cause of action for breach of fiduciary duty are the existence of a
fiduciary relationship, its breach, and damage proximately caused by that breach.


8 Cases that cite this headnote


[17] Fraud Questions for Jury
Whether a fiduciary duty exists is generally a question of law.


8 Cases that cite this headnote


[18] Fraud Questions for Jury
Whether the defendant breached a fiduciary duty towards the plaintiff is a question of fact.


8 Cases that cite this headnote


[19] Account Fraudulent or other wrongful acts or conduct
An accounting of surcharge and connection fees levied by city upon its nonresident water
customers was not an available remedy for city's alleged violation of city regulations by
failing to place the fees in dedicated accounts and use them exclusively for constructing
capital improvements to the water system that served the nonresident customers, and
instead using the fees for other unrelated purposes, since the nonresident customers could
not state any viable claims alleging misconduct on the part of the city.


[20] Account Nature and scope of remedy
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An “accounting” is an equitable proceeding which is proper where there is an unliquidated
and unascertained amount owing that cannot be determined without an examination of the
debits and credits on the books to determine what is due and owing.


3 Cases that cite this headnote


[21] Account Equitable jurisdiction
Equitable principles govern an accounting, and the plaintiff must show the legal remedy
is inadequate.


4 Cases that cite this headnote


[22] Account Fiduciary relations
Account Complicated transactions or circumstances
Account Fraudulent or other wrongful acts or conduct
Generally, an underlying fiduciary relationship such as a partnership will support the
equitable remedy of an accounting, but the action does not lie merely because the books
and records are complex, and some underlying misconduct on the part of the defendant
must be shown to invoke the right to the remedy.


See 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 980.


3 Cases that cite this headnote


**21  Solano County Superior Court, Hon. W. Arvid S. Johnson (Solano County Super. Ct. No.
FCS042938)


Attorneys and Law Firms
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Claudia M. Quintana, Vallejo City, Attorney; Donna R. Moody, Chief, Assistant Vallejo City
Attorney, Colantuono, Highsmith & Whatley, PC, Michael G. Colantuono, Amy C. Sparrow,
Leonard P. Aslanian, Jennifer L. Pancake, Los Angeles, Counsel for Respondent.
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Opinion


DONDERO, J.


*428  In this class action comprised of nonresident water customers, plaintiff Green Valley
**22  Landowners Association filed a complaint seeking to preserve its alleged right to continue
receiving water at reasonable rates from an historical water delivery system owned and operated
by defendant City of Vallejo (City). The trial court sustained the City's demurrer as to all 12 causes
of action contained in the complaint without leave to amend. Plaintiff contends the court's rulings
are legally erroneous. We affirm.


*429  FACTUAL BACKGROUND AND PROCEDURAL HISTORY


I. Factual Background 1


1 We take the facts from the allegations in the complaint.


The Lakes Water System (LWS) was created in the late 1800's through the early 1900's to provide
the City with potable water. The City first constructed a diversion dam coupled with a 14–inch
transmission pipeline, which brought water from Solano County's Green Valley to the City (the
Green Line). After completing the dam, the City created two reservoirs, Lake Frey (completed
in 1894) and Lake Madigan (completed in 1908). The LWS was one of the first municipal water
projects in California.


Lake Frey and Lake Madigan were soon insufficient to meet the demands of the City's rapidly
growing population. The City then applied for a permit to store 37,000 acre-feet of water in the
hills above Napa County's Gordon Valley. Subsequently, the City constructed a dam and reservoir
in Napa County known as Lake Curry (completed in 1925), along with a 24–inch transmission
line to transport water from Lake Curry to the City (the Gordon Line). Upon completion, the LWS
consisted of three large reservoirs, two dams, thousands of acres of land and watershed, and dozens
of miles of municipal-sized pipes, which conveyed needed water to the City.


In order to transport the water from the three reservoirs, the City acquired easements from some of
the property owners along the Green Line, the Gordon Line, and elsewhere within the LWS service
area. In exchange for these easements, the City agreed in writing to provide a certain quantity of
“free water” to the owners of the servient estates. 2  In addition, the City agreed in writing to provide
certain quantities of “free water” to other nonresident customers in exchange for riparian water
rights. Over the decades, the City agreed to provide potable water to other nonresident customers.
These connections were made without a master plan.
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2 In other instances, the City condemned by eminent domain the property needed for the
easements.


From 1893 through the 1950's, the City's municipal water needs were met exclusively by the LWS.
In the 1950's, the City obtained water rights from the Sacramento River Delta and contracted for
water from the Solano Project.


In 1992, water quality from Lake Curry ceased to meet water treatment standards adopted by
the California Department of Health Services. The City elected to stop using Lake Curry as a
water source, closing a valve on the Gordon Line and stopping the flow of LWS water to the
City. The City then *430  passed an ordinance (the 1992 Ordinance) shifting 100 percent of the
cost of operating the LWS to its approximately 809 nonresident customers. Prior to 1991, these
nonresidents had shared the cost of the LWS with approximately 30,000 metered connections
within the City. As a result of the 1992 Ordinance, water rates **23  for the nonresident customers
increased by over 230 percent.


The City passed additional water rate increases by ordinances enacted in 1995 (the 1995
Ordinance) and 2009 (the 2009 Ordinance). In addition to increasing water consumption charges,
the ordinances increased the fixed service charges to the nonresident customers of the LWS.
Plaintiff alleges in its complaint that current water rates within the LWS are among the highest
in the state. 3


3 According to plaintiff's opening brief, the average bimonthly water bill for residential
members of the Class is now over $400, or approximately 400 percent more than the average
City customer water bill.


On June 9, 2009, plaintiff, on behalf of the purported class of nonresident LWS customers (the
Class), entered into a tolling agreement with the City (Tolling Agreement). The Tolling Agreement
tolls “any applicable statutes of limitations regarding a potential challenge to the rate increase
[which occurred in 2009].” The Tolling Agreement has been extended 10 times, and expired on
December 31, 2013.


According to plaintiff, the City has grossly mismanaged and neglected the LWS, placing the burden
on the Class to fund a deteriorating, inefficient, and costly water system that is spread over an
“incoherent service area.” In addition to water treatment plant improvements made between 1997
and 2005 that cost almost $8 million, replacement cost for a 10–mile section of the Gordon Line
and a six-mile section of the Green Line are expected to be over $12 million. All of these costs
have been, or will be, passed on to the LWS's nonresident customers. Plaintiff did not become
aware of these unfunded liabilities until June 2013. Previously, the City had represented that the
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LWS was free of liabilities and debt, even though it performed “virtually no capital improvements
to or replacements of the infrastructure” between 1894 and 1992.


Plaintiff also alleges that the City had engaged in negotiations with a private investor-owned utility
to purchase the LWS. Reportedly, the City will only consider selling the LWS to plaintiff (or to
a water district or service district created by plaintiff) for a sum that is almost $3 million over
its “already flawed appraised value of the LWS.” The extra sum reportedly represents a loan or
subsidy that the City claims it extended to LWS customers prior to 2009. Additionally, plaintiff
complains that certain fees *431  paid by Class members have not been earmarked for LWS
improvements as required by City ordinances, but instead have been improperly used by the City
for other unrelated purposes.


II. Procedural History
On December 3, 2013, plaintiff filed and served a claim pursuant to Government Code section
910 on behalf of itself and the Class. 4


4 All further statutory references are to the Government Code except as otherwise indicated.


On January 23, 2013, plaintiff filed the operative complaint against the City. The class action
complaint states 12 causes of action, comprised of claims for breach of implied contract, breach
of implied covenant of good faith and fair dealing, breach of contract (third party beneficiary),
breach of duty to charge reasonable water rates, breach of fiduciary duty, specific performance,
declaratory relief, and accounting, along with four separate claims for injunctive relief.


On February 24, 2014, the City filed a general demurrer to the complaint.


**24  On June 11, 2014, the trial court issued a tentative ruling sustaining the City's demurrer
without leave to amend.


[1] On August 21, 2014, plaintiff filed its notice of appeal. 5


5 Although plaintiff's appeal was premature because it was taken from the nonappealable order
sustaining the demurrer without leave to amend, we treat it as being from the subsequently
entered final judgment of dismissal. (See, e.g., Maxwell v. Dolezal (2014) 231 Cal.App.4th
93, 96, fn. 1, 179 Cal.Rptr.3d 807 [“We deem appellant's premature appeal, filed after the
nonappealable order sustaining the demurrer without leave to amend and before the judgment
of dismissal was entered, to be an appeal from the subsequent judgment of dismissal.”].)


On August 22, 2014, the trial court filed its order affirming its tentative ruling, granting the
demurrer without leave to amend.
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On October 1, 2014, the trial court filed its order dismissing the lawsuit and entered final judgment
for the City.


DISCUSSION


I. Standard of Review
“Because this case comes to us on a demurrer for failure to state a cause of action, we accept as true
the well-pleaded allegations in plaintiff's ... *432  complaint. ‘ “We treat the demurrer as admitting
all material facts properly pleaded, but not contentions, deductions or conclusions of fact or law.
[Citation.] We also consider matters which may be judicially noticed.” [Citation.] Further, we give
the complaint a reasonable interpretation, reading it as a whole and its parts in their context.’
” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6, 40 Cal.Rptr.3d 205, 129 P.3d 394.)


“While the decision to sustain or overrule a demurrer is a legal ruling subject to de novo review
on appeal, the granting of leave to amend involves an exercise of the trial court's discretion.
[Citations.] When the trial court sustains a demurrer without leave to amend, we must also consider
whether the complaint might state a cause of action if a defect could reasonably be cured by
amendment. If the defect can be cured, then the judgment of dismissal must be reversed to allow
the plaintiff an opportunity to do so. The plaintiff bears the burden of demonstrating a reasonable
possibility to cure any defect by amendment. [Citations.] A trial court abuses its discretion if it
sustains a demurrer without leave to amend when the plaintiff shows a reasonable possibility to
cure any defect by amendment. [Citations.] If the plaintiff cannot show an abuse of discretion,
the trial court's order sustaining the demurrer without leave to amend must be affirmed.” (Traders
Sports, Inc. v. City of San Leandro (2001) 93 Cal.App.4th 37, 43–44, 112 Cal.Rptr.2d 677.)


[2] The plaintiff's “burden of demonstrating a reasonable possibility to cure any defect” (Traders
Sports, Inc. v. City of San Leandro, supra, 93 Cal.App.4th at p. 43, 112 Cal.Rptr.2d 677) is not pro
forma. “ ‘To satisfy that burden on appeal, a plaintiff “must show in what manner he can amend
his complaint and how that amendment will change the legal effect of his pleading.” [Citation.] ...
The plaintiff must clearly and specifically set forth ... factual allegations that sufficiently state all
required elements of that cause of action. [Citations.] Allegations must be factual and specific,
not vague or conclusionary.’ ” (Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481,
1491, 162 Cal.Rptr.3d 525, quoting **25  Rakestraw v. California Physicians' Service (2000) 81
Cal.App.4th 39, 43–44, 96 Cal.Rptr.2d 354.)


II. The Demurrer Was Properly Sustained as to the Implied Contract Claims
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A. Causes of Action
Plaintiff represents that its implied contract claims, which it identifies as the first (breach of implied
contract), second (breach of implied covenant of good faith and fair dealing) and 10th (specific
performance) causes of action, are based on its theory that the City is contractually obligated to
share in the *433  cost of the LWS pursuant to what plaintiff refers to as the “Historic[al] Cost
Sharing Ratio.” 6  The gist of these claims is that the City made an implied promise that it would
“indefinitely share in the cost of operating, maintaining and improving the LWS and that the costs
would be shared according to the Historic[al] Cost Sharing Ratio,” a promise that it allegedly
breached when it passed the 1992, 1995, and 2009 Ordinances.


6 In the complaint, the “Historic[al] Cost Sharing Ratio” is identified as the percentage of LWS
costs paid by City residents (at least 98 percent), as compared to nonresident LWS customers
(less than 2 percent) up until 1992.


[3] As the City notes, plaintiff's third cause of action is also based on an implied contract theory. 7


The City also correctly observes that the complaint's 10th claim, which is for specific performance
of the alleged implied agreement, actually constitutes a remedy and is not itself a cause of action. 8


7 The third cause of action for breach of contract (third party beneficiary) focuses on the LWS's
easements and asserts the City “breached its obligation to the Class when it divested itself
of any obligation to pay for the LWS and forced the members of the Class to pay for and
subsidize the provision of free water to the servient property owners. In essence, [the City]
transferred its contractual obligation to provide and pay for the free water and has improperly
shifted that obligation to the class.”


8 There are no separate causes of action for specific performance or injunctive relief, which
are instead remedies. (See, e.g., Wong v. Jing (2010) 189 Cal.App.4th 1354, 1360, fn. 2, 117
Cal.Rptr.3d 747 [specific performance and injunctive relief are equitable remedies and not
causes of action for injuries]; Marlin v. Aimco Venezia, LLC (2007) 154 Cal.App.4th 154,
162, 64 Cal.Rptr.3d 488 [injunctive relief].)


B. Implied Contracts
[4]  [5]  [6]  [7] “The terms of an express contract are stated in words. [Citation.] The existence
and terms of an implied contract are manifested by conduct. [Citation.] The distinction reflects no
difference in legal effect but merely in the mode of manifesting assent.” (Retired Employees Assn.
of Orange County, Inc. v. County of Orange (2011) 52 Cal.4th 1171, 1178, 134 Cal.Rptr.3d 779,
266 P.3d 287.) The essential elements of a claim of breach of contract, whether express or implied,
are the contract, the plaintiff's performance or excuse for nonperformance, the defendant's breach,
and the resulting damages to the plaintiff. (Reichert v. General Ins. Co. (1968) 68 Cal.2d 822,
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830, 69 Cal.Rptr. 321, 442 P.2d 377; Habitat Trust for Wildlife, Inc. v. City of Rancho Cucamonga
(2009) 175 Cal.App.4th 1306, 1332, 96 Cal.Rptr.3d 813.) The prerequisite for any action for breach
of the implied covenant of good faith and fair dealing is the existence of a contractual relationship
between the parties, since the covenant is an implied term in the contract. (See Foley v. Interactive
Data Corp. (1988) 47 Cal.3d 654, 683–684, 690, 254 Cal.Rptr. 211, 765 P.2d 373; Gruenberg
v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 576, 108 Cal.Rptr. 480, 510 P.2d 1032 [since noninsurer
defendants in bad *434  faith case were not parties to the insurance contracts, they were not subject
**26  to an implied duty of good faith and fair dealing].)


The trial court found the City could not be subjected to liability under an implied contract theory,
first noting the City's charter does not contain any provisions specifically addressing contract
formation. As the charter is silent, the court concluded the City's contracting procedures are
governed by the general law provision found in section 40602. That section applies to the manner of
contract formation and provides, in part, “[t]he mayor shall sign ... [¶] ... [¶] [a]ll written contracts
and conveyances made or entered into by the city.” (Italics added.)


The trial court also cited to G.L. Mezzetta, Inc. v. City of American Canyon (2000) 78 Cal.App.4th
1087, 93 Cal.Rptr.2d 292 (Mezzetta ). In Mezzetta, the appellate court concluded that certain
municipal code provisions together with section 40602 precluded the general law city of American
Canyon from entering into an oral agreement. The agreement had allegedly obligated the city to
provide the plaintiff with wastewater discharge services. The court reasoned: “[I]mplicit in the
relevant statutes, when read together, is the requirement that contracts with the City be in writing,
approved by the city council, approved as to form by the city attorney, and signed by either the
mayor or the city manager. [Citations.]” (Mezzetta, at p. 1093, 93 Cal.Rptr.2d 292, italics added.)
The court held that the alleged oral agreement was void because it failed to comply with this
requirement: “[B]ecause the statutes in question specifically set forth the ways in which the City
may enter into contracts, any other methods of contract formation—even though not explicitly
prohibited by the statutes—are invalid. [Citations.] ... To conclude otherwise would undermine the
City's clear intent to ‘ “ensure that expensive decisions are not hastily made.” ’ ” (Id. at pp. 1093–
1094, 93 Cal.Rptr.2d 292, fn.omitted.)


[8] Plaintiff does not dispute that the City's charter is silent with respect to the manner of
contracting. It also concedes the “implied agreement to share in the cost of the LWS was never
memorialized in writing.” It contends section 40602 does not apply because charter cities “are
independent of the general laws of the State on all matters of municipal affairs.” This is true,
according to plaintiff, even as to matters on which the charter is silent. In so arguing, plaintiff
construes cases that favor charter city ordinances over conflicting general law provisions as
standing for the proposition that general laws have no application to charter cities in the absence
of ordinances or charter provisions that expressly invoke those general laws. This construction is
not supported by case law.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968129368&pubNum=0000661&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019415412&pubNum=0007047&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019415412&pubNum=0007047&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004398&pubNum=0000661&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989004398&pubNum=0000661&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973123742&pubNum=0000661&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973123742&pubNum=0000661&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0003484&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0003484&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0004041&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0004041&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0004041&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&fi=co_pp_sp_4041_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1093 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0003484&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000066760&pubNum=0003484&originatingDoc=I9026e2c0746311e5adc7ad92236d9862&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Green Valley Landowners Assn. v. City of Vallejo, 241 Cal.App.4th 425 (2015)
194 Cal.Rptr.3d 19, 15 Cal. Daily Op. Serv. 11,383, 2015 Daily Journal D.A.R. 11,525


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


*435  C. General Law and Charter Cities
[9] “ ‘The Government Code classifies cities as either “general law cities” (cities organized under
the general law of California) or “chartered cities” (cities organized under a charter).’ ” (City of
Orange v. San Diego County Employees Retirement Assn. (2002) 103 Cal.App.4th 45, 52, 126
Cal.Rptr.2d 405.) It is well settled that the method by which a city has power to enter into a contract
may be controlled by its charter. (Loop Lumber Co. v. Van Loben Sels (1916) 173 Cal. 228, 232,
159 P. 600; First Street Plaza Partners v. City of Los Angeles (1998) 65 Cal.App.4th 650, 661,
76 Cal.Rptr.2d 626 (First Street ).) Further, unless the city charter authorizes such, no implied
contract rights can arise. (Reams v. Cooley (1915) 171 Cal. 150, 153–154, 152 P. 293; First Street,
at p. 667, 76 Cal.Rptr.2d 626.)


**27  Section 201 of the City's charter states: “The City shall have the power to act pursuant
to procedure established by any law of the State unless a different procedure is required by this
Charter.” 9  The court below correctly noted that the manner in which a city may form a contract
is a municipal affair, and that the City's charter, which could have validly included contract
formation provisions, “does not specifically prescribe how its contracts must be executed.” The
court concluded the City could thus rely on section 40602 for guidance. Plaintiff contends charter
cities are never subject to general laws, including section 40602, even if their charters are silent
on the subject matter. We are not persuaded.


9 The City adopted its charter in 1970.


Charter cities are specifically authorized by our state Constitution to govern themselves, free of
state legislative intrusion, as to those matters deemed municipal affairs. Article XI, section 5,
subdivision (a) of the California Constitution provides: “It shall be competent in any city charter
to provide that the city governed thereunder may make and enforce all ordinances and regulations
in respect to municipal affairs, subject only to restrictions and limitations provided in their several
charters and in respect to other matters they shall be subject to general laws. City charters adopted
pursuant to this Constitution shall supersede any existing charter, and with respect to municipal
affairs shall supersede all laws inconsistent therewith.” (Italics added.) As the italicized provisions
indicate, chartered cities are permitted, but not required, to make and enforce laws governing
municipal affairs. If a city's charter is silent as to a particular matter, even one concerning a
municipal affair, courts have opined that the matter will be subject to the general laws of this
state. (See, e.g., McLeod v. Board of Pension Commissioners (1970) 14 Cal.App.3d 23, 29–30,
94 Cal.Rptr. 58 (McLeod ) [“[a] city, such as Los Angeles, which operates under a freeholders'
charter is exempt from the operation of general laws with respect to all ‘municipal *436  affairs’
covered by the charter. [Citation.] ... However, where the charter contains no special procedure
concerning a municipal subject, the general laws govern.”] (Italics added, fn. omitted.))
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As noted in section 201 of the Vallejo Charter, the City is permitted to follow the laws of California
regarding contract formation, i.e., section 40602, unless “a different procedure is required by this
Charter.” And section 200 of the Vallejo charter expressly permits the City to “exercise any and all
rights [and powers] ... established, granted or prescribed by the general laws of the State.” Thus,
as the trial court below concluded, the Vallejo Charter has effectively adopted the procedures set
forth in section 40602 over any other municipal-based approach to government contracts. Simply
stated, the City has not opted to create a different contracting procedure under its Charter. 10


10 The Vallejo charter contains express language dealing with contracting that is compatible
with section 40602. These charter provisions ensure City taxpayers are protected from
implied obligations. Charter section 716 prohibits any City expenditures without the
approval of the city council. Also, section 717 allows the city manager to make contracts
only with the approval of the council and an appropriation. The Municipal Code of Vallejo
has similar express restrictions. Section 3.20.045 allows particular officials of the City
to make contracts in stated dollar amounts. Written bids and proposals in contracting are
required under section 3.20.222. Additionally, section 3.22.010 mandates chapter 3.22 of
the Vallejo Municipal Code applies to all government contracts. These charter provisions
and municipal ordinances facilitate the operation of section 40602 and its requirements for
express contracts.


**28  We concur with the holding of McLeod, supra, 14 Cal.App.3d 23, 94 Cal.Rptr. 58. That
decision follows established principles in addressing charter cities and the effect of state statutes on
such municipalities when their charter does not provide specific guidance on a matter of municipal
concern. We disagree with plaintiff's characterization of McLeod as an isolated decision. (See Civic
Center Assn. v. Railroad Comm. (1917) 175 Cal. 441, 445, 166 P. 351 [“With respect to matters not
municipal, or municipal affairs upon which the charter [is] silent, the provisions of any general law
[i.e. state statute] pertaining thereto would control the subject.”]; Armas v. City of Oakland (1960)
183 Cal.App.2d 137, 138–139, 6 Cal.Rptr. 750 [“Although Oakland is a charter city, plaintiffs
concede that its charter and ordinances prescribe no procedure for street closing and that thus
the procedural provisions of state law must be followed, even if the function be municipal in
character”]; Hyde v. Wilde (1921) 51 Cal.App. 82, 86, 196 P. 118 [“Where no particular provisions
are made covering a matter falling within the classification of a ‘municipal affair,’ the state law
controls.”] )


In arguing otherwise, plaintiff relies on Butterworth v. Boyd (1938) 12 Cal.2d 140, 82 P.2d 434
(Butterworth ) for the proposition that charter cities are not bound by the general laws of this state
with respect to municipal *437  affairs, even as to matters that the charter does not address. In
Butterworth, a proposed charter amendment to the charter of the City and County of San Francisco
was approved by the electorate, and became effective by concurrent resolution of the Legislature.
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The amendment called for a “ ‘health [care] system’ ” for municipal employees. (Id. at p. 143,
82 P.2d 434.)


In deciding whether the establishment of a health care system qualified as a “ ‘municipal affair,’ ”
the Supreme Court observed, “In the early stages of municipal home rule in California, the charter
prevailed only where it expressly covered the particular power exercised. Under the liberalizing
constitutional amendment of 1914, the charter is not a grant of power but a restriction only, and the
municipality is supreme in the field of municipal affairs even as to matters on which the charter
is silent.” (Butterworth, supra, 12 Cal.2d at p. 146, 82 P.2d 434, italics added.) As is apparent,
the language plaintiff relies on from Butterworth simply states the well-established principle that
chartered cities may act independent of general law with respect to matters deemed “municipal
affairs,” regardless of whether their charters address the specific municipal affair that is at issue.
It does not stand for the proposition that general laws never apply to chartered cities, particularly
in the absence of conflicting municipal ordinances or regulations.


As the Butterworth court stated: “The purpose of the constitutional provisions was to make
municipalities self-governing and free from legislative interference with respect to matters of local
or internal concern. ‘It was to enable municipalities to conduct their own business and control their
own affairs, to the fullest possible extent in their own way. It was enacted upon the principle that
the municipality itself knew better what it wanted and needed than the state at large, and to give
that municipality the exclusive privilege and right to enact direct legislation which would carry
out and satisfy its wants and needs.’ ” (Butterworth, supra, 12 Cal.2d at p. 147, 82 P.2d 434, italics
added.) Thus, Butterworth merely stands for the proposition that a chartered city has the **29
power to enact regulations regarding contract formation that differ from those contained in section
40602, something the City has evidently chosen not to do. Simply stated, in Butterworth, the court
held the general law (state law) could not preempt a charter amendment passed by the voters of
San Francisco specifically addressing the topic of city employee health insurance practices.


D. Cities Cannot Be Sued Under An Implied Contract Theory
[10]  [11] Even if plaintiff is correct that section 40602 does not apply to this case, as explained
by the Court of Appeal in Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104,
65 Cal.Rptr.3d 762 (Katsura ), “[i]t is settled that ‘a private party cannot sue a public entity on
an *438  implied-in-law or quasi-contract theory, because such a theory is based on quantum
meruit or restitution considerations which are outweighed by the need to protect and limit a public
entity's contractual obligations.’ [Citations.] [¶] ... The reason is simple: ‘ “The law never implies
an agreement against its own restrictions and prohibitions, or [expressed differently], ‘the law
never implies an obligation to do that which it forbids the party to agree to do.’ ” ’ [Citation.] In
other words, contracts that disregard applicable code provisions are beyond the power of the city
to make.” (Id. at pp. 109–110, 65 Cal.Rptr.3d 762.)
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The principle set forth in Katsura, supra, 155 Cal.App.4th 104, 65 Cal.Rptr.3d 762, is well
established (see, e.g., Janis v. California State Lottery Com. (1998) 68 Cal.App.4th 824, 830, 80
Cal.Rptr.2d 549; see also Seymour v. State of California (1984) 156 Cal.App.3d 200, 204–205,
201 Cal.Rptr. 15.) Limitations on a municipality's power to contract should be strictly construed
because such restrictions are designed to protect the public, not those who contract with the
municipality. (10 McQuillin, Municipal Corporations (3d ed. 2009 rev.) § 29:6, p. 336.)


Plaintiff seeks to distinguish Katsura, supra, 155 Cal.App.4th 104, 65 Cal.Rptr.3d 762, because
the operative charter in that case expressly required all city contracts to be in writing. Plaintiff
asserts that if the City had “wanted the benefit of the Katsura rule, it could have adopted similar
charter language.” However, the holding in Katsura was that all implied contracts against public
entities are barred because, by definition, they have not formally been approved by the entity. The
court in that case did not limit its holding to cities with charters that expressly require all contracts
to be in writing.


In sum, we agree with the City that the demurrer as to the first, second, third and 10th causes of
action was properly sustained.


III. Proposition 218
The trial court sustained the City's demurrer to the fourth, fifth, and 11th causes of action, finding
them barred under Proposition 218. “Adopted by California voters in November 1996, Proposition
218 added articles XIII C and XIII D to the California Constitution. Proposition 218 generally
prohibits local governments from imposing taxes without voter approval.” (Owens v. County of
Los Angeles (2013) 220 Cal.App.4th 107, 128, 162 Cal.Rptr.3d 769.) “ ‘Article XIII C concerns
voter approval for local government general taxes and special taxes. Article XIII D sets forth
procedures, requirements and voter approval mechanisms for local government assessments, fees
and charges.’ ” (City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 931, 131
Cal.Rptr.3d 373.)


**30  *439  [12] Plaintiff's fourth cause of action is for “Breach of Duty to Charge a Reasonable
Water Rate.” 11  In its claim, it asserts the City “breached its obligation to provide water at a
reasonable rate” when it passed the 1992, 1995, and 2009 Ordinances in contravention of the
Historical Cost Sharing Ratio, causing Class members to pay rates almost five times higher than
rates paid by City residents. It claims the Class has suffered damages in excess of $11 million,
equal to the difference between what the Class paid under the 2009 Ordinance and what it would
have paid had the City “honored the contractual Historic[al] Cost Sharing Ratio.” Similarly, the
fifth cause of action for breach of fiduciary duty claims that the City owes the Class a duty to
treat residents and nonresidents equally with respect to the LWS. The 11th cause of action for
declaratory relief alleges that the City presently intends to sell the LWS to a private utility and
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claims the July 2014 rates “will continue to violate the Historical Cost Sharing Ratio by forcing
the non-resident customers of the LWS to pay 100% of the cost of operating, maintaining and
improving the LWS.”


11 Our research has not uncovered any reported cases in any jurisdiction in the United States
identifying this claim as a cause of action.


The trial court found what it referred to as the “ ‘pooled-rate’ structure” proposed by plaintiff
in these claims to be prohibited by article XIII D, section 6, subdivision (b) of the California
Constitution, which provides that “[a] fee or charge shall not be extended, imposed, or increased
by any agency unless it meets all of the following requirements: [¶] (1) Revenues derived from
the fee or charge shall not exceed the funds required to provide the property-related service. [¶]
(2) Revenues derived from the fee or charge shall not be used for any purpose other than that for
which the fee or charge was imposed. [¶] (3) The amount of a fee or charge imposed upon any
parcel or person as an incident of property ownership shall not exceed the proportional cost of
the service attributable to the parcel.” (Italics added.) The court cited to Griffith v. Pajaro Valley
Water Management Agency (2013) 220 Cal.App.4th 586, 163 Cal.Rptr.3d 243 (Griffith ) in support
of its ruling, concluding that Proposition 218 “prohibits a rate structure as alleged in Plaintiff's
complaint that requires one group of customers to essentially subsidize another....”


In Griffith, the objectors appealed from judgments in favor of a water management agency
challenging an ordinance enacted by the agency that increased groundwater augmentation charges
for the operation of wells within the agency's jurisdiction. The Court of Appeal held that
the augmentation charges were expressly exempt from Proposition 218's fee/charge voting
requirement. “Given that Proposition 218 prescribes no particular method for apportioning a fee or
charge other than that the amount shall not exceed the proportional cost of the service attributable
to the parcel, defendant's method of grouping similar users together for the same augmentation
rate and *440  charging the users according to usage is a reasonable way to apportion the cost of
service.” (Griffith, supra, 220 Cal.App.4th at p. 601, 163 Cal.Rptr.3d 243.)


Plaintiff asserts Proposition 218 is irrelevant to this dispute because the complaint does not specify
how the City is to satisfy its obligation to pay monetary damages equal to the difference between a
“reasonable rate” and the rates the City actually charged members of the putative class. However,
the “Historical Cost Sharing Ratio” theory is not viable in light of Proposition 218. Manifestly,
an apportionment that would place 98 percent of the burden **31  of LWS on City residents
while giving them zero services in return is unreasonable. Plaintiff also briefly asserts it should
be granted leave to amend to allege a federal equal protection cause of action. However, the case
that it relies on—Hansen v. City of San Buenaventura (1986) 42 Cal.3d 1172, 1189–1190, 233
Cal.Rptr. 22, 729 P.2d 186 (Hansen )—does not assist plaintiff, as it was decided before the passage
of Proposition 218.
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IV. Injunctive Relief Against Sale
Plaintiff's sixth and seventh causes of action are for injunctive relief against the alleged proposed
sale of the LWS. The sixth cause of action is against the sale of the system, and the seventh is
against the sale of the system without land. The complaint alleges that the City intends to sell the
LWS to a private investor-owned utility that would thereafter “be allowed to pass the full cost of
operating, maintaining and improving the LWS onto the Class.” In the seventh cause of action,
plaintiff asserts the city intends to sell the physical structure of the LWS, while retaining the excess
real property for the benefit of its general municipal fund without investing any of the proceeds
into the LWS.


[13] The trial court concluded that it could not legally prevent the execution of a public sale, noting
that both the California Constitution 12  and Public Utilities Code section 10051 13  grant the City
the power to operate and to sell its public utility assets. (See Leach v. City of San Marcos (1989)
213 Cal.App.3d 648, 660–661, 261 Cal.Rptr. 805 [“Under Code of Civil Procedure section 526
... and Civil Code section 3423 an injunction cannot be granted to prevent execution of a public
statute. Nonetheless an injunction may issue *441  where the statute or ordinance is invalid and
a showing is made of irreparable injury to property or business.”].) Here, plaintiff offers nothing
persuasive to show that Public Utilities Code section 10051 is invalid. 14  Accordingly, the two
claims for injunctive relief fail.


12 California Constitution article XI, section 9, subdivision (a) provides: “A municipal
corporation may establish, purchase, and operate public works to furnish its inhabitants with
light, water, power, heat, transportation, or means of communication. It may furnish those
services outside its boundaries, except within another municipal corporation which furnishes
the same service and does not consent.”


13 Public Utility Code section 10051 provides: “Any municipal corporation incorporated under
the laws of this State may as provided in this article sell and dispose of any public utility
that it owns.”


14 Plaintiff claims that the sale would violate Public Utilities Code sections 10061 [prohibiting
the acquiring entity from unreasonably discriminating against existing customers] and 789.1
[proceeds from sale of public utility land by a “water corporation” must be invested in
“necessary or useful” water infrastructure]. The claims are premature, as there are no
allegations in the complaint that the City has approved a sale to an identified buyer on known
terms.


V. Injunctive Relief Against Surcharge Fee and Future Rate Structures
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Plaintiff's eighth cause of action asked for an injunction to stop the City from continuing a
surcharge fee enacted as a part of the 1995 Ordinance after September 30, 2015, when it is set to
expire. In the ninth cause of action it seeks to stop the City from imposing future rate structures
that do not require it to share in the cost of operating and maintaining the LWS pursuant to the
Historical Cost Sharing Ratio.


[14] As the trial court correctly found, the speculative allegation that the City may violate the
provision that discontinues **32  the surcharge fee after September 30, 2015, was premature.
Additionally, the court noted that under Water Replenishment Dist. of Southern California v. City
of Cerritos (2013) 220 Cal.App.4th 1450, 1469–1470, 163 Cal.Rptr.3d 754, water assessments
are subject to the “ ‘pay first, litigate later’ ” rule. Plaintiff challenges this ruling. Regardless,
the injunction claims are based on the same implied contract theory that we have already found
lacking in merit.


VI. Breach of Fiduciary Duty and Accounting
[15] Plaintiff's fifth cause of action is for breach of fiduciary duty. The 12th cause of action is for
accounting. The trial court agreed with the City that the two claims fail because there is no common
law tort liability for public entities in California. Instead, liability must be based on statute per
section 815, subdivision (a). We agree.


[16]  [17]  [18] “The elements of a cause of action for breach of fiduciary duty are the existence
of a fiduciary relationship, its breach, and damage proximately caused by that breach. [Citation.]
Whether a fiduciary duty exists is generally a question of law. [Citation.] Whether the defendant
breached that duty towards the plaintiff is a question of fact.” (Amtower v. Photon Dynamics, Inc.
(2008) 158 Cal.App.4th 1582, 1599, 71 Cal.Rptr.3d 361.)


It is a well-settled rule that “[t]here is no common law governmental tort liability in California; and
except as otherwise provided by statute, there *442  is no liability on the part of a public entity for
any act or omission of itself, a public employee, or any other person.” (Cowing v. City of Torrance
(1976) 60 Cal.App.3d 757, 761, 131 Cal.Rptr. 830.) Section 815, subdivision (a) states: “Except as
otherwise provided by statute: [¶] (a) A public entity is not liable for an injury, whether such injury
arises out of an act or omission of the public entity or a public employee or any other person.” The
legislative committee comment to section 815 states: “This section abolishes all common law or
judicially declared forms of liability for public entities, except for such liability as may be required
by the state or federal constitution....” (Italics added.)


Plaintiff relies on South Pasadena v. Pasadena Land Etc. Co. (1908) 152 Cal. 579, 594, 93 P. 490
(South Pasadena ) and other cases stating that a city holding title to a water system outside of its
boundaries acts “as a mere trustee, bound to apply it to the use of those beneficially interested.”
These cases are not controlling, however. For example, in Hansen, supra, 42 Cal.3d 1172, 233
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Cal.Rptr. 22, 729 P.2d 186, the Supreme Court reversed the Court of Appeal and upheld the lower
court's ruling that a 70 percent surcharge on nonresident water customers was reasonable. (Id.
at p. 1176, 233 Cal.Rptr. 22, 729 P.2d 186.) That case is distinguishable because it, like South
Pasadena, at pp. 587–588, 93 P. 490, is founded on the following principle: “A city which acquires
the water system of another community incurs an obligation to deal fairly with its customers in
that community and to provide them with service at reasonable rates.” (Hansen, at p. 1180, 233
Cal.Rptr. 22, 729 P.2d 186, italics added.) Here, the City did not acquire the LWS from plaintiff or
plaintiff's predecessors. Again, Hansen is also distinguishable because it was decided prior to the
passage of Proposition 218. Additionally, none of the cases cited by plaintiff in this regard discuss
section 815, subdivision (a).


[19] Finally, the accounting cause of action seeks an accounting of the surcharge and connection
fees levied by the City upon the LWS customers based on the allegation that the fees were
not placed **33  in dedicated accounts and were not used exclusively for constructing capital
improvements to the LWS, as required by City regulations.


[20]  [21]  [22] “An accounting is an equitable proceeding which is proper where there is an
unliquidated and unascertained amount owing that cannot be determined without an examination
of the debits and credits on the books to determine what is due and owing. [Citations.] Equitable
principles govern, and the plaintiff must show the legal remedy is inadequate.... Generally, an
underlying fiduciary relationship, such as a partnership, will support an accounting, but the action
does not lie merely because the books and records are complex. [Citations.] Some underlying
misconduct on the part of the defendant must be shown to invoke the right to this equitable
remedy.” *443  (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105,
1136–1137, 167 Cal.Rptr.3d 832.) As we have already concluded plaintiff cannot state any viable
claims alleging misconduct on the part of the City, the cause of action for an accounting fails.


VII. Trial Court Did Not Abuse Its Discretion in Denying Leave to Amend
Plaintiff fails to set forth in sufficient detail how it would amend its complaint to correct the
multiple defects noted above. We conclude the trial court did not abuse its discretion in denying
plaintiff leave to amend. 15


15 In light of our above conclusions, we need not address the parties' remaining arguments.


DISPOSITION


The judgment is affirmed.
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We concur:


MARGULIES, Acting P.J.


BANKE, J.


All Citations


241 Cal.App.4th 425, 194 Cal.Rptr.3d 19, 15 Cal. Daily Op. Serv. 11,383, 2015 Daily Journal
D.A.R. 11,525
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41 Cal.App.4th 1410, 49 Cal.Rptr.2d 191, 96 Cal.
Daily Op. Serv. 499, 96 Daily Journal D.A.R. 763


HEDGING CONCEPTS, INC., Plaintiff and Appellant,
v.


FIRST ALLIANCE MORTGAGE COMPANY, Defendant and Appellant.


No. B084508.
Court of Appeal, Second District, Division 2, California.


Jan 23, 1996.


SUMMARY


A financial consultant brought an action against a corporation engaged in arranging, purchasing,
and selling second trust deed loans, arising out of a contract whereby plaintiff was to assist
defendant in arranging financial transactions called “securitizations,” i.e., a bundling of secured
real property loans for sale as a group to institutional investors. The trial court found that the
actual contract conditioned plaintiff's right to payment on the procurement of a securitization, and
the court further found that plaintiff had not procured a securitization, but only provided a list of
companies doing that business, and that therefore the condition precedent to payment had not been
satisfied. It nevertheless declared the contract rescinded and awarded a quantum meruit recovery
to plaintiff. (Superior Court of Los Angeles County, No. BC058806, Macklin Fleming, Judge. *  )


* Retired Associate Justice of the Court of Appeal, Second District, sitting under assignment
by the Chairperson of the Judicial Council.


The Court of Appeal affirmed the trial court's construction of the contract, the finding that plaintiff
had not performed, and the finding that defendant had not breached, but it reversed the award
of quantum meruit damages, prejudgment interest, and costs to plaintiff. The court held that the
trial court erred in ruling that plaintiff was entitled to quantum meruit payment, since the parties
had actual contract terms covering payment. In light of the trial court's factual findings, it was
error for the trial court to rule that defendant nevertheless had an equitable implied-in-law duty to
pay money to plaintiff. When parties have an actual contract covering a subject, a court cannot-
even under the guise of equity jurisprudence-substitute its own concepts of fairness regarding that
subject in place of the parties' own contract. The court further held that the trial court erred in
declaring the contract rescinded on the basis of a mistake of law-plaintiff's misunderstanding of
his contractual duties under it. (Opinion by Zebrowski, J., with Fukuto, Acting P. J., and Nott, J.,
concurring.) *1411
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Common Counts and Bills of Particulars § 13--Common Counts--Quantum Meruit.
A quantum meruit or quasi-contractual recovery rests on the equitable theory that a contract to pay
for services rendered is implied by law for reasons of justice. However, there is no equitable basis
for an implied-in-law promise to pay reasonable value when the parties have an actual agreement
covering compensation. Quantum meruit is an equitable theory which supplies, by implication
and in furtherance of equity, implicitly missing contractual terms. Contractual terms regarding
a subject are not implicitly missing when the parties have agreed on express terms regarding
that subject. A quantum meruit analysis cannot supply “missing” terms that are not missing. The
reason for the rule is simply that where the parties have freely, fairly, and voluntarily bargained for
certain benefits in exchange for undertaking certain obligations, it would be inequitable to imply
a different liability.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, §§ 12, 91.]


(2)
Common Counts and Bills of Particulars § 13--Common Counts--Quantum Meruit--Actual
Contract Terms Covering Payments.
In an action against a corporation engaged in arranging, purchasing, and selling second trust deed
loans, brought by a financial consultant arising out of a contract whereby plaintiff was to assist
defendant in arranging financial transactions called “securitizations,” the trial court erred in ruling
that plaintiff was entitled to quantum meruit payment, where the parties had actual contract terms
covering payment. The trial court made a factual finding that the parties had formed an actual,
not implied, contract. It also made a factual finding that the actual contract conditioned plaintiff's
right to payment on the procurement of a securitization, and further found that plaintiff had not
procured a securitization, but only provided a list of companies doing that business, and that the
condition precedent to payment had therefore not been satisfied. In light of these factual findings,
it was error for the trial court then to rule that defendant nevertheless had an equitable implied-
in-law duty to pay money to plaintiff. When parties have an actual contract covering a subject, a
court cannot-even under the guise of equity jurisprudence-substitute its own concepts of fairness
regarding that subject in place of the parties' own contract. *1412


(3a, 3b)
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Contracts § 39--Rescission--Mistake of Law--What Constitutes.
In an action against a corporation engaged in arranging, purchasing and selling second trust
deed loans, brought by a financial consultant arising out of a contract whereby plaintiff was to
assist defendant in arranging financial transactions called “securitizations,” the trial court erred in
declaring the contract rescinded on the basis of a mistake of law-plaintiff's misunderstanding of
it. A mistake of law as defined by Civ. Code, § 1578, exists only when all parties think they know
and understand the law but all are mistaken in the same way, or when one side misunderstands the
law at the time of contract, and the other side knows it, but does not rectify that misunderstanding.
Neither of these two possibilities occurred on the facts found by the trial court. Each side placed
a different interpretation on the contract, hence all parties did not make the same mistake. In fact,
the court found that defendant made no mistake at all, but rather understood the contract correctly.
Nor was there a finding (or any evidence) that either party knew at the time of contracting that
the other side misunderstood the deal, and yet failed to rectify that misunderstanding. Instead, the
court simply found that the parties had differing subjective understandings of the contract from
the inception. This does not constitute a “mistake” for rescission purposes.


(4)
Contracts § 39--Rescission--Subjective Misinterpretation.
In the interest of preserving some reasonable stability in commercial transactions, courts will
not set aside contractual obligations, particularly where they are embodied in written contracts,
merely because one of the parties claims to have been ignorant of, or to have misunderstood, the
provisions of the contract. First, to declare rescission based upon mistaken undisclosed subjective
interpretation would conflict with the objective theory of enforceable contracts. If this were the law,
the objective theory of contracts would give with one hand, while the subjective misunderstanding
theory of rescission would take away with the other. Second, a unilateral misinterpretation of
contractual terms, without knowledge by the other party at the time of contract, does not constitute
a mistake under either Civ. Code, § 1577 or 1578.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 379.]


(5)
Common Counts and Bills of Particulars § 13--Common Counts--Quantum Meruit--On Rescission
of Contract--Propriety.
In a breach of contract action, even if rescission were proper as to future *1413  contractual
relations on the facts found by the trial court, a quantum meruit award for past events would still not
be. Although Civ. Code, § 1692, permits a court to award against a party seeking rescission “any
compensation to the other which justice may require,” and to “otherwise in its judgment adjust
the equities,” essentially restating the equity jurisprudence applicable in the rescission context, the
circumstances found by the trial court, however, were that the parties had an actual contract with
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a contingent-compensation term, and that the contingency simply had not occurred. Under these
circumstances, “justice” did not require that plaintiff receive any “compensation.” Nor was there
any “money owing to him.” Nor was plaintiff “entitled” to any “other relief,” and the court could
not properly order defendant to pay plaintiff on the general concept of “adjusting the equities.” On
the facts found by the trial court, the contractual contingency had simply failed, and the “equities”
needed no adjustment. For the court nevertheless to require defendant to pay plaintiff in order to
“adjust the equities” would simply be to rewrite that term of the parties' contract. Section 1692
does not provide authority for judicial restructuring of the agreed terms of a contract. Instead, it
merely allows a court to adjust equities that implicitly need adjustment, and that the parties have
not already expressly adjusted by their contract.


COUNSEL
Jennifer L. Kurzon and Jim Goff for Defendant and Appellant.
Kulik, Gottesman & Mouton, Glen L. Kulik and Claudia Ribet for Plaintiff and Appellant.


ZEBROWSKI, J.


This appeal concerns a contract dispute tried to the court. The court found that defendant's
understanding of the contract was correct, that plaintiff had not performed a condition precedent to
plaintiff's right to be paid, and that defendant had therefore not breached the contract by not paying.
The court then declared the contract rescinded and awarded a quantum meruit recovery to plaintiff,
notwithstanding that the court had found that plaintiff had not performed and that defendant had
not breached. Attorney fees requested by the prevailing party defendant on plaintiff's breach of
contract claim were denied. Prejudgment interest and costs were awarded to plaintiff. *1414


The trial court's construction of the contract, the finding that plaintiff had not performed, and the
finding that defendant had not breached are affirmed. The award of quantum meruit damages,
prejudgment interest and costs to plaintiff is reversed. The case is remanded for a determination
of attorney fees to the prevailing party defendant, plus costs.


The Facts
Defendant First Alliance Mortgage Company is a corporation engaged in arranging, purchasing
and selling second trust deed loans. First Alliance has many employees, but Brian Chisick is the
sole owner. Plaintiff Hedging Concepts, Inc., is the one-person financial consulting corporation
of Dennis Rosenfeld.


In early 1989, Rosenfeld (on behalf of Hedging) proposed to Chisick (on behalf of First
Alliance) that Rosenfeld/Hedging assist First Alliance in arranging financial transactions called
“securitizations.” A “securitization” is a bundling of secured real property loans for sale as a group
to institutional investors. Although the securitization technique had previously been used with
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first trust deeds, securitization was not commonly used with second trust deeds as of 1989. A
securitization transaction consists of several components, involves an investment banker, rating
agency and trustee, and can take a year or more to complete. A party (such as First Alliance) which
originates loans which are securitized can earn higher profits than from selling loans individually.
Neither Rosenfeld nor Chisick had previously been involved in a securitization.


After some discussion between Rosenfeld (for Hedging) and Chisick (for First Alliance),
Rosenfeld sent Chisick a letter in February of 1989 which Chisick signed and returned. The
question at trial was exactly what the parties agreed to by their discussions and this letter.


Chisick testified that he and Rosenfeld discussed that First Alliance would pay a commission
to Rosenfeld/Hedging only if a securitization was successfully completed through Rosenfeld's
efforts. When he received Rosenfeld's letter, Chisick interpreted it to condition Rosenfeld's right
to payment upon his procuring a completed securitization.


The letter states that it contains “an agreement which will govern the amount of compensation paid
to Hedging Concepts, Inc. in the event that a successful securitization ... is initiated through firms
introduced by Hedging Concepts, Inc. to First Alliance Mortgage Company.” The letter goes on
to provide that First Alliance agrees to pay Hedging a fixed percentage *1415  commission on
“the principal balance of all mortgages sold, securitized or delivered to or through firms located
or introduced by” Hedging for a period of 10 years. The balance of the letter covers matters not
necessary to detail here.


Although Rosenfeld's letter specifies the details of rate, timing and duration of Rosenfeld/
Hedging's right to payments, the letter does not expressly describe the duties Rosenfeld/Hedging
will perform in order to be entitled to such payments. The uncertainty in Rosenfeld's letter
regarding what duties Rosenfeld/Hedging was to perform resulted in this dispute.


After the letter was signed in March of 1989, Rosenfeld began to “register” names of various
financial institutions with First Alliance by sending frequent letters to First Alliance listing the
names of various financial institutions. About five months later, on July 31 of 1989, Rosenfeld
informed First Alliance by letter that “the bulk” of his “explorations” had been completed, although
he might later add “additional names.” The letter stated that in Rosenfeld's opinion, he had
“introduced” First Alliance “to nearly every competitive buyer of second trust deeds in the United
States.” Included on Rosenfeld's list were many of the better known financial institutions operating
in the United States. 1


1 For example, such well-known institutions as Chemical Bank, Bank of New York, Bank
of Boston, Great American Savings, Great Western Savings, Countrywide Thrift, Morgan
Stanley, Bankers Trust, Prudential Bache, Paine Webber, Salomon Brothers, Dean Witter,
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Merrill Lynch, Shearson Lehman, Bear Stearns, Sanwa Bank, Sumitomo Bank, Goldman
Sachs, Drexel Burnham, Bank of America, First Boston, Chase Manhattan, Kidder Peabody,
Mellon Bank, etc. were on Rosenfeld's list. The names of several of these entities were
misspelled and have been corrected here for clarity.


Upon receiving the July 31 letter from Rosenfeld, Chisick wrote back in early August that it was
not his understanding that Rosenfeld merely had to “register” names in order to lock himself into
a commission for 10 years. Subsequent efforts to clarify the terms of the agreement were not
fruitful. In September, Rosenfeld's lawyer wrote to First Alliance that Rosenfeld had fulfilled his
obligations under the agreement by “introducing” First Alliance to the listed parties. Dealings
between Hedging and First Alliance terminated at about this time.


Approximately a year and a half later, in early 1991, First Alliance contracted with a different
financial adviser for the arrangement of securitizations. Compensation to the adviser was
contingent upon his being the procuring cause of a completed securitization. In 1992 and
1993, the new adviser completed three securitizations for First Alliance. Although these
*1416  securitizations involved companies whose names had previously appeared on Rosenfeld's
“registration” list, the new adviser never heard Rosenfeld's or Hedging's name mentioned, nor did
he use any documents or information generated by Rosenfeld or Hedging. 2


2 The record reflects that the new adviser was paid for his services; First Alliance did
not accomplish the securitizations free of charge. Any recovery by Rosenfeld/Hedging
here would be in addition to the fees already paid by First Alliance for the successful
securitizations. In view of these facts and the trial court's finding that Rosenfeld/Hedging
was not the procuring cause of the securitizations, there appears to be no basis for a claim
that First Alliance was unjustly enriched.


The Lawsuit
Hedging sued First Alliance for fraud and breach of contract, and Chisick for fraud. First Alliance
cross-claimed for fraud and negligent misrepresentation against both Rosenfeld and Hedging, and
sought rescission and declaratory relief against Hedging only.


The issue was the meaning of the contract. Rosenfeld/Hedging contended that Rosenfeld/
Hedging's duties were limited to “registering” names and that Hedging was entitled to payment
if any securitization were completed by First Alliance within 10 years with any of the entities on
Rosenfeld's “registration” list. First Alliance contended that Rosenfeld/Hedging actually had to
procure a completed securitization agreement before being entitled to payment.


The February 1989 letter written by Rosenfeld was not necessarily an integrated agreement and
was reasonably susceptible to either interpretation. The trial court therefore properly accepted parol
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evidence to explain the meaning of the contract. See, generally, Wegner et al., California Practice
Guide: Civil Trials and Evidence (The Rutter Group 1994), section 8:3102 et seq. (admissibility of
parol evidence to aid interpretation of written agreement) and cases cited there; 2 Witkin, California
Evidence (3d ed. 1986), Documentary Evidence, section 975 et seq., page 920 (when extrinsic
evidence admissible) and section 984, pages 930-931 (discussing Pacific Gas & Electric rule). 3


3 Plaintiff complains that some testimony concerned Chisick's undisclosed subjective
understandings, and that subjective undisclosed understandings cannot contribute to contract
formation. While this is true, we find no reversible error in light of all the evidence.


At the close of plaintiff's case, the trial judge sua sponte raised the prospect of a quantum meruit
award to Rosenfeld/Hedging if “a contract didn't come into effect.” Although First Alliance and
Chisick protested that quantum meruit had not been pleaded or prepared for, the court stated that
*1417  “[i]f there is a ruling that the contract is for one reason or another invalid, then quantum
meruit would have an application, and I will permit the amendment to conform to proof.” 4


4 No such amendment to “conform to proof” was ever actually requested or granted, but this
is not expressly made a ground for appeal. Nor is there a claim of lack of due process notice,
time to prepare, etc., nor a claim that evidence regarding quantum meruit was irrelevant and
inadmissible in view of the pleadings.


Motions eliminated all of Rosenfeld/Hedging's claims other than breach of contract. Other motions
eliminated all of First Alliance and Chisick's claims except those for declaratory relief and
rescission on grounds of failure of consideration and mutual mistake.


The Statement of Decision
The trial court issued a statement of decision finding: “Rosenfeld thought commissions were
payable for an introduction to prospects with whom First Alliance might do any business during
the following ten years. First Alliance thought commissions were payable for procuring a deal ....


“On this point, the differences between the parties is obvious and blatant: Plaintiff, fee entitlement
for an introduction; defendant, fee entitlement for effecting a deal. There never was or had been
any meeting of the minds on these points.”


Instead of declaring a lack of contract formation at this point, however, the statement of decision
goes on to evaluate “the factual arrangement of the parties in the light of common understanding
and customary business practices in order to arrive at an understanding of the true arrangement
of the parties.” In evaluating the arrangement of the parties, the court found “no rational basis to
support an agreement which would provide for payment of large fees to a finder for introduction to
92 entities, fees payable if the principal did business with any of these entities during the following
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ten years.” After further analogies and analysis, the statement of decision continues: “The issue
and the essential point of the contract visualized a consummation of a deal within a reasonable
period of time. It did not visualize general solicitation of and compilation of a list of the principal
entities active in the business of buying and marketing pool mortgages ....”


The court's subsequent inquiry into objective indicators of contractual intent indicates that the
court's prior “meeting of the minds” statement referred only to the parties' differing subjective
understandings. The court *1418  noted the argument that “a private understanding of a party in
the construction of a contract is immaterial” before launching into an evaluation of the objective
evidence of contractual intent. This, plus the trial court's later declaration that the “contract” was
rescinded (see below), causes us to conclude that the trial court found that a contract had been
formed. 5


5 Substantial evidence supports this finding.


After finding contract formation, the trial court then found that the “missing factor here is any cause
or 6  connection between Rosenfeld's activities in mid-1989 and the private placements effected in
March and November 1992, and August 1993.” The trial court then evaluated the law regarding
finders, and noted that there was no evidence that Rosenfeld/Hedging was a procuring cause of
any of the three securitization transactions completed several years later, and that the procuring
cause element is commonly required in the finder context.


6 Presumably “causal” was intended; the statement of decision was originally delivered orally
and was transcribed.


The statement of decision next states: “The Court concludes that the contract must be rescinded
on the basis of mistake.” Since a contract cannot be rescinded if it has never been formed, the trial
court was necessarily making a finding that a contract had been formed.


In light of the trial court's discussion of the requirement of procuring cause, and the finding of
no causal connection between Rosenfeld's activities and the securitizations several years later, we
conclude that the trial court found that the parties' agreement provided that Rosenfeld/Hedging
had to be a procuring cause of a securitization agreement before the right to payment arose, and
that Rosenfeld/Hedging was not the procuring cause of the securitizations completed several years
later.


After declaring the contract rescinded on grounds of “mistake,” the court went on to award
Rosenfeld/Hedging a quantum meruit recovery for the reasonable value of services performed
plus costs. 7  Attorney fees were denied to First Alliance. Prejudgment interest was later added to
Rosenfeld/Hedging's quantum meruit recovery.
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7 The statement of decision does not reveal what “mistake” the court was referring to. If
Rosenfeld had successfully completed a securitization, he would no doubt have been entitled
to payment at the contract rate and according to the contractual terms.


The Quantum Meruit Award


The underlying contract.
By its statement of decision, the court found that the parties formed a contract which provided
that Rosenfeld/Hedging would attempt to arrange *1419  securitizations for First Alliance. If
Rosenfeld was successful, he would be paid an attractive commission. If he was not successful, he
would be paid nothing. According to the parties' agreement as found by the trial court, Rosenfeld/
Hedging's right to compensation was contingent upon success. The court further found that
Rosenfeld did not perform the contingency. We have examined the record and find these factual
findings supported by substantial evidence.


The quantum meruit award conflicts with the contract.
(1) A quantum meruit or quasi-contractual recovery rests upon the equitable theory that a contract
to pay for services rendered is implied by law for reasons of justice. See, e.g., 1 Witkin, Summary
of California Law (9th ed. 1987) Contracts, sections 12, page 47; 91, pages 122-123; 112, pages
137-138. However, it is well settled that there is no equitable basis for an implied-in-law promise to
pay reasonable value when the parties have an actual agreement covering compensation. Willman
v. Gustafson (1944) 63 Cal.App.2d 830 [147 P.2d 636] (there can be no implied promise to pay
reasonable value for services when there is an express agreement to pay a fixed sum). See also
55 California Jurisprudence Third, Restitution, sections 19, page 328 et seq.; and 58, and pages
375-376 (no ground to imply payment obligation in conflict with express contract).


Quantum meruit is an equitable theory which supplies, by implication and in furtherance of equity,
implicitly missing contractual terms. Contractual terms regarding a subject are not implicitly
missing when the parties have agreed on express terms regarding that subject. A quantum meruit
analysis cannot supply “missing” terms that are not missing. “The reason for the rule is simply
that where the parties have freely, fairly and voluntarily bargained for certain benefits in exchange
for undertaking certain obligations, it would be inequitable to imply a different liability....” Wal-
Noon Corp. v. Hill (1975) 45 Cal.App.3d 605, 613 [119 Cal.Rptr. 646]. See also Wagner v.
Glendale Adventist Medical Center (1989) 216 Cal.App.3d 1379, 1393 [265 Cal.Rptr. 412] (there
can be no implied contractual term completely at variance with an express term of a contract);
Wilkerson v. Wells Fargo Bank (1989) 212 Cal.App.3d 1217, 1227 [261 Cal.Rptr. 185] (citing Wal-
Noon, inequitable to imply obligation different from those in parties' bargain); Hillsman v. Sutter
Community Hospitals (1984) 153 Cal.App.3d 743, 754 [200 Cal.Rptr. 605] (well settled that a



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=1WITSUMChIs12&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=1WITSUMChIs12&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=63CAAPP2D830&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=63CAAPP2D830&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944113169&pubNum=661&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=45CAAPP3D605&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_613 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=45CAAPP3D605&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_613 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104016&pubNum=227&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=216CAAPP3D1379&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1393 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=216CAAPP3D1379&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1393 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990014793&pubNum=227&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=212CAAPP3D1217&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1227 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989117489&pubNum=227&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=153CAAPP3D743&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_754&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_754 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=153CAAPP3D743&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_754&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_754 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984115239&pubNum=227&originatingDoc=I3e8e099bfab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hedging Concepts, Inc. v. First Alliance Mortgage Co., 41 Cal.App.4th 1410 (1996)
49 Cal.Rptr.2d 191, 96 Cal. Daily Op. Serv. 499, 96 Daily Journal D.A.R. 763


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


covenant will not be implied against express terms of contract); and Shapiro v. Wells Fargo Realty
Advisors (1984) 152 Cal.App.3d 467, 482 [199 Cal.Rptr. 613], disapproved on other grounds
in *1420  Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 688, 700, footnote 42 [254
Cal.Rptr. 211, 765 P.2d 373] (there cannot be a valid express contract and an implied contract,
each embracing the same subject, but requiring different results).


(2) The trial court violated the rule that equitable entitlement to a quantum meruit payment is not
implied where the parties have actual contract terms covering payment. The trial court made a
factual finding that the parties had formed an actual, not an implied, contract. The court also made a
factual finding that the actual contract conditioned Rosenfeld/Hedging's right to payment upon the
procurement of a securitization. The court also made the factual finding that Rosenfeld/Hedging
had not procured a securitization and that the condition precedent to payment had therefore not
been satisfied. In light of these factual findings, it was error for the trial court then to rule that First
Alliance nevertheless had an equitable implied-in-law duty to pay money to Rosenfeld/Hedging.
The legal ruling is inconsistent with the factual findings.


When parties have an actual contract covering a subject, a court cannot—not even under the guise
of equity jurisprudence—substitute the court's own concepts of fairness regarding that subject in
place of the parties' own contract. 8


8 By contrast, if a court finds no contract formation, the court can then in certain circumstances
find an implied contract to pay reasonable value for beneficial services rendered with a
mistaken belief that a contract had been formed. See 1 Witkin, Summary of California Law,
supra, Contracts, section 104 et seq., page 131. Here, however, the court found the parties
did have a contract covering compensation, and the terms of the parties' contract thus control
the subject of compensation.


No basis for rescission was in evidence.
(3a) The court declared the contract rescinded because of “mistake.” Neither the statement of
decision nor the trial transcript expressly identifies what the “mistake” was, but the briefing,
the context, and the lack of other candidates confirms that the purported “mistake” was simply
Rosenfeld's misunderstanding of his contractual duties.


First Alliance was the party seeking the rescission which the court apparently granted on the basis
of the “mistake” made by Rosenfeld. It is anomalous on its face that the court would order First
Alliance to pay Rosenfeld/Hedging, in direct contradiction of the contract, when Rosenfeld was
the one who purportedly made a “mistake.” Examination of the controlling statutes reveals that
this anomaly was created by misapplication of the statutes. *1421
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The grounds for rescission are stated in Civil Code section 1689. One such ground exists when
consent to a contract is given by “mistake.” The term “mistake” in Civil Code section 1689,
however, is a legal term with a legal meaning.


The type of “mistake” that will support rescission is defined in Civil Code section 1577 (“mistake
of fact”) and Civil Code section 1578 (“mistake of law”). Clearly, there was no mistake of objective
existing fact involved here, and Civil Code section 1577 therefore does not apply. The supposed
mistake was instead Rosenfeld's subjective misinterpretation of the contract. This is at most a
mistake of law. 9


9 A mistake of law is when a person knows the facts as they really are, but has a mistaken
belief as to the legal consequences of those facts. See, e.g., In re Marriage of Mansell (1989)
217 Cal.App.3d 219, 234 [265 Cal.Rptr. 227].


However, Rosenfeld's misinterpretation of the contract does not fit the definition of mistake of
law supporting rescission. A mistake of law as defined by Civil Code section 1578 exists only
when 1) all parties think they know and understand the law but all are mistaken in the same way,
or 2) when one side misunderstands the law at the time of contract and the other side knows it,
but does not rectify that misunderstanding. Neither of these two possibilities occurred on the facts
found by the trial court. Clearly, each side here placed a different interpretation on the contract,
hence all parties did not make the same mistake. In fact, the court found that First Alliance made
no mistake at all, but rather understood the contract correctly. Nor was there a finding (nor any
evidence) that either party knew at the time of contract that the other side misunderstood the deal,
and yet failed to rectify that misunderstanding. Instead, the court simply found that the parties had
differing subjective understandings of the contract from the inception. This does not constitute a
“mistake” for rescission purposes.


(4) “... [I]n the interest of preserving some reasonable stability in commercial transactions,
the courts will not set aside contractual obligations, particularly where they are embodied
in written contracts, merely because one of the parties claims to have been ignorant of, or
to have misunderstood, the provisions of the contract.” 14 California Jurisprudence Third,
Contracts, section 72, page 271. There are two reasons courts will not set aside contracts for
mere subjective misinterpretation. First, to declare rescission based upon mistaken undisclosed
subjective interpretation would conflict with the objective theory of enforceable contracts. If this
were the law, the objective theory of contracts would give with one hand, while the subjective
misunderstanding theory of rescission would take away with the other. This *1422  is not the
law. Second, a unilateral misinterpretation of contractual terms, without knowledge by the other
party at the time of contract, does not constitute a mistake under either Civil Code section 1577 or
1578. See, generally, 1 Witkin, Summary of California Law, supra, Contracts, section 379, pages
345-346.
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(3b) The trial court therefore erred in declaring the contract rescinded on the basis of Rosenfeld's
misunderstanding of the contract. The quantum meruit award therefore cannot be supported on the
theory that it was justified by rescission.


Even if the contract were rescinded, a quantum meruit award would be error.
(5) Even if rescission were proper as to future contractual relations on the facts found by the trial
court, a quantum meruit award for past events would still not be. Apparently the trial court declared
rescission in order to invoke Civil Code section 1692. Civil Code section 1692 provides generally
that a court may award against a party seeking rescission “any compensation to the other which
justice may require,” and permits the court to “otherwise in its judgment adjust the equities....” It
also provides that any party to a rescinded contract may seek to recover “any money ... owing to
him” or seek “any other relief to which he may be entitled under the circumstances.” Civil Code
section 1692 in essence restates the equity jurisprudence applicable in the rescission context.


The circumstances found by the trial court, however, were that the parties had an actual
contract with a contingent-compensation term, and that the contingency simply had not occurred.
Under these circumstances, “justice” did not require that Rosenfeld/Hedging receive any
“compensation.” Nor was there any “money ... owing to him.” Nor was Rosenfeld/Hedging
“entitled” to any “other relief.”


Nor could the court properly order First Alliance to pay Rosenfeld/Hedging on the general concept
of “adjusting the equities.” On the facts found by the trial court, the contractual contingency had
simply failed and the “equities” needed no adjustment. For the court nevertheless to require First
Alliance to pay Rosenfeld in order to “adjust the equities” would simply be to rewrite that term of
the parties' contract. Civil Code section 1692 does not provide authority for judicial restructuring
of the agreed terms of a contract. Instead, Civil Code section 1692 simply restates the equity
jurisprudence allowing a court to adjust equities a) that implicitly need adjustment, and b) that the
parties have not already expressly adjusted by their contract. *1423


In the final analysis, the parties had an actual contract covering the terms of compensation. The
right to payment was contingent. The contingency did not occur. First Alliance is entitled to the
benefit of that bargain.


Attorney Fees
“Under Civil Code 1717, the prevailing party is entitled to attorney's fees even when it wins on
the grounds that the contract is inapplicable, invalid, unenforceable or nonexistent, so long as the
party pursuing the lawsuit would have been entitled to attorney's fees had it prevailed.” Rainier
National Bank v. Bodily (1991) 232 Cal.App.3d 83, 86 [282 Cal.Rptr. 926].
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The letter drafted by Rosenfeld and signed by Chisick contained a clause providing for the
prevailing party to receive attorney fees. Had Hedging prevailed on its contract claim, Hedging
would undoubtedly have received fees against First Alliance. First Alliance is therefore entitled
to fees against Hedging.


Disposition
The award of quantum meruit damages to Hedging is reversed, as is the related award of
prejudgment interest and costs. The case is remanded to the trial court for the setting of costs and
fees to First Alliance. Otherwise the judgment is affirmed. First Alliance to recover costs, including
reasonable attorney fees, on appeal.


Fukuto, Acting P. J., and Nott, J., concurred.
A petition for a rehearing was denied February 22, 1996, and the opinion was modified to read
as printed above. The petition of appellant Hedging Concepts, Inc., for review by the Supreme
Court was denied April 10, 1996.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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68 Cal.App.4th 824, 80 Cal.Rptr.2d 549, 99 Cal. Daily Op. Serv. 9202


JACK M. JANIS et al., Plaintiffs and Appellants,
v.


CALIFORNIA STATE LOTTERY COMMISSION et al., Defendants and Respondents.


No. B115300.
Court of Appeal, Second District, California.


Nov. 30, 1998.


SUMMARY


Plaintiffs' brought a class action against the California State Lottery Commission (CSL) and the
corporation that created the computer system for the game of Keno, seeking to recover moneys
lost by Keno players during the four years CSL operated the lottery Keno game before it was
declared illegal. The trial court granted the corporation's motion to strike the allegations against it,
sustained CSL's demurrer without leave to amend, and dismissed the complaint. (Superior Court
of Los Angeles County, No. BC157693, Bruce Mitchell, Temporary Judge. *  )


* Pursuant to California Constitution, article VI, section 21.


The Court of Appeal affirmed. The court held that the appeal from the judgment in favor of the
corporation was untimely, and that plaintiffs failed to state a cause of action against CSL. The court
held that a cause of action against CSL alleging that it misrepresented the legality of the game of
Keno, and that Keno players were entitled to rescind their contracts with CSL to obtain restitution
of moneys wagered on the game after it was found to be illegal, was an action in tort for fraud,
although denominated an action for ”Rescission of Contract/Restitution and Unjust Enrichment.“
Accordingly, CSL was immune from tort liability under Gov. Code, §§ 815 and 818.8. The court
also held that plaintiffs could not state a cause of action against CSL alleging that its operation
and promotion of Keno constituted unfair business practices in violation of Bus. & Prof. Code,
§§ 17200 and 17500, of the Unfair Practices Act, since the act applies to specific ”persons,“ and
government entities such as the CSL are not included in the definition of person. The court further
held that plaintiffs could not state a cause of action against the CSL for false advertising relating
to the game of Keno in violation of Gov. Code, § 8880.24, since that provision was intended to
protect against harm caused by false and misleading advertising of lottery games, while the harm
alleged by plaintiffs was not caused by the advertising, but instead by the nature of the game
itself, which had been declared illegal. (Opinion by Lillie, P. J., with Johnson and Woods, JJ.,
concurring.) *825
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 60--Taking and Perfecting Appeal--Time for Filing.
Under Cal. Rules of Court, rule 2a, requiring the filing of an appeal no later than 60 days after
service of the notice of entry of judgment, timely filing of an appeal is an absolute prerequisite to
the exercise of appellate jurisdiction; once the deadline expires, the court has no power to entertain
the appeal.


(2)
Pleading § 84--Filing--Sham Pleadings.
A trial court has authority to strike sham pleadings, or those not filed in conformity with its prior
ruling.


(3)
Government Tort Liability § 2.2--Governmental Immunity--Action Against California Lottery
Commission--After Keno Game Declared Illegal--Nature of Action.
An action against the California State Lottery Commission (CSL), alleging that CSL
misrepresented the legality of the game of Keno and that Keno players were entitled to rescind
their contracts with CSL to obtain restitution of moneys wagered on the game after it was found
to be illegal, was an action in tort for fraud, although denominated an action for ”Rescission of
Contract/Restitution and Unjust Enrichment.“ Accordingly, CSL was immune from liability under
Gov. Code, §§ 815 and 818.8. Whether a governmental tort immunity applies does not depend on
the form of the pleading or relief sought, but on the nature of the right sued upon. If it is based on a
breach of promise, it is contractual; if it is based on a noncontractual duty, it is tortious. Plaintiff's
claim was tortious, since it centered on the allegation that CSL misled Keno players concerning
the legality of the game and that players relied on such misrepresentations in playing the game.
Irrespective of how it was packaged in the complaint, it was a fraud claim, not a breach of contract
claim. Also, as a matter of law, playing Keno did not create an express contract between the CSL
and the player. Likewise, generally a private party cannot sue a public entity on an implied in law
or quasi-contract theory. Such a theory is based on quantum meruit or restitution considerations
that are outweighed by the need to protect and limit a public entity's contractual obligations.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 136.]
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(4)
Unfair Competition § 3--Unfair Practices Act--Action Against California Lottery Commission.
Plaintiff could not state a cause of *826  action against the California State Lottery Commission
(CSL) alleging that its operation and promotion of Keno constituted unfair business practices
in violation of Bus. & Prof. Code, §§ 17200 and 17500 of the Unfair Practices Act, since the
act applies to specific persons, and government entities such as the CSL are not included in the
definition of person.


(5)
Government Tort Liability § 7--Grounds for Relief--Governmental Activities--False Advertising--
California Lottery Commission.
Although a public entity is liable for injuries caused by its failure to discharge a mandatory duty
imposed by statute (Gov. Code, § 815.6), in order to maintain a private civil action for the breach of
a mandatory duty, the plaintiff must demonstrate, among other things, that the statute was intended
to protect against the type of harm suffered and that breach of the statute's mandatory duty was
a proximate cause of the injury suffered. Thus, plaintiff could not state a cause of action against
the California State Lottery Commission (CSL) for false advertising relating to the game of Keno
in violation of Gov. Code, § 8880.24, since that provision was intended to protect against harm
caused by false and misleading advertising of lottery games, while the harm alleged by plaintiff
was not caused by the advertising, but instead by the nature of the game itself, which had been
declared illegal. When plaintiff and other class members played Keno, it had not yet been declared
illegal. Thus, CSL's statements concerning the legality of the game were not misleading or false
as a matter of law, and the alleged harm suffered was caused by CSL's selection of the game, not
by the manner in which it was marketed.


(6)
Government Tort Liability § 17--Claims--Presentation and Consideration--Amended Claim--
Different Cause of Action.
Plaintiff could not maintain a cause of action against the California State Lottery Commission
(CSL) for false advertising relating to the game of Keno in violation of Gov. Code, § 8880.4,
where plaintiff did not file the administrative claim (Gov. Code, § 945.4) asserting the Gov. Code,
§ 8880.4, claim until after he had filed the civil complaint. Although plaintiff had filed an earlier
claim, the current action involved factual and legal issues separate and independent of the original
claim and thus the untimely claim did not constitute an amended claim. The purpose of the claim-
filing rule is to afford the public entity an opportunity to investigate the claim and determine the
facts, as well as to settle the matter without incurring the expense of litigation. *827


COUNSEL
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LILLIE, P. J.


Jack and Linda Janis (Janis) appeal judgments dismissing their class action against the California
State Lottery Commission (CSL) and GTECH Corporation (GTECH). Janis sought to recover
moneys lost by Keno players during the four years CSL operated the lottery ”Keno“ game. The
issues on appeal are whether: (1) Janis's appeal of the judgment in favor of GTECH is timely; (2)
CSL is immune from liability on Janis's contract rescission and restitution claims; (3) Janis may
assert a civil action for misleading advertising and fraud against CSL; (4) Janis properly filed an
”amended government claim“; and (5) Janis is entitled to an accounting.


Factual and Procedural Background
In November 1992, CSL began operating a Keno game. Several private gaming interests
immediately challenged the legality of Keno, seeking to have its operation enjoined and the game
declared illegal. During the litigation, CSL continued to operate Keno. The trial court and the Court
of Appeal upheld the legality of Keno. On June 24, 1996, however, the California Supreme Court
ruled the Keno game constituted illegal gambling. CSL stopped operating Keno later that day.


On June 25, 1996, Janis filed an administrative claim with State Board of Control (BOC). Janis
purported to represent a class of individuals who played CSL's Keno. Janis sought the return of
all funds wagered on Keno, arguing CSL unlawfully promoted and profited from the illegal game.
In mid-July 1996, the BOC notified Janis the administrative claims were *828  incomplete and
requested additional information. Janis did not respond to BOC's request.


In mid-September 1996, Janis filed the instant class action against CSL, and GTECH. 1  In the
complaint, Janis asserted two causes of action for ” Restitution and Unjust Enrichment“ and
”Unfair Business Practices and Misleading Advertising.“


1 GTECH created the computer systems for CSL to operate the Keno game.


In January 1997, GTECH filed a motion for summary judgment and CSL filed a demurrer to the
complaint. GTECH argued, among other things, Janis's claims lacked merit because Keno was
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lawful until it was declared illegal by the Supreme Court. In any event, GTECH asserted, Janis
could not recover the funds lost in illegal gambling.


On February 2, 1997, the court granted GTECH's summary judgment motion and CSL's demurrer
with leave to amend. On February 24, 1997, the court entered judgment for GTECH.


On March 5, 1997, Janis filed a ”First Amended Complaint“ against CSL and GTECH. In the
amended complaint, Janis: (1) reasserted the original causes of action and added language to each
concerning a violation of Government Code sections 8880.63 and 8880.4, subdivision (a)(2); and
(2) asserted new claims against CSL for an accounting, CSL's alleged failure to return 50 percent
of the Keno proceeds to the public in the form of prize money, and CSL's violation of statutes
governing false and misleading advertising. Janis also expanded the class to include innocent
spouses of Keno players. Thereafter, on March 10, 1997, Janis filed an ”Amended Government
Claim“ with BOC. The amended claim contained the new claims asserted in the First Amended
Complaint.


In May 1997, GTECH filed a motion to strike the allegations against it. CSL sought a demurrer
without leave to amend. On July 3, 1997, the court granted both motions and on August 14, 1997,
entered judgment. On August 27, 1997, Janis filed a notice of appeal of the August 14, 1997,
judgment and the February 24, 1997, judgment.


I. Janis's Claims Against GTECH


A. Janis's Appeal From the Judgment for GTECH Is Untimely.
(1) California Rules of Court, rule 2(a) requires the filing of an appeal no later than 60 days
after service of the notice of entry of judgment. Timely *829  filing of an appeal is an absolute
prerequisite to the exercise of appellate jurisdiction; once the deadline expires, we have no power
to entertain the appeal. (Van Beurden Ins. Services, Inc. v. Customized Worldwide Weather Ins.
Agency, Inc. (1997) 15 Cal.4th 51, 56 [61 Cal.Rptr.2d 166, 931 P.2d 344].) 2


2 While the time for appeal may be extended by the timely filing of a notice of intention to
move for a new trial and/or for entry of a judgment notwithstanding the verdict, Janis did
not file any such notice.


Janis failed to comply with appellate time standards in California Rules of Court, rule 2. Janis was
served with notice of entry of judgment on the summary judgment in February 1997. Nonetheless,
Janis did not file an appeal until August 1997. Consequently, Janis cannot challenge the entry of
summary judgment in favor of GTECH.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.63&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003629&cite=CASTAR2&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=15CAL4TH51&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_56 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=15CAL4TH51&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_56 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997064638&pubNum=661&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003629&cite=CASTAR2&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Janis v. California State Lottery Com., 68 Cal.App.4th 824 (1998)
80 Cal.Rptr.2d 549, 99 Cal. Daily Op. Serv. 9202


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


B. The Court Properly Granted GTECH's Motion to Strike.
At the end of the hearing on GTECH's motion for summary judgment, Janis requested leave to
amend the complaint to assert a claim against GTECH for violation of the California State Lottery
Act (the Lottery Act), Government Code section 8880.63, for GTECH's failure to ensure the return
of 50 percent of the Keno proceeds to the public in the form of prize money. The court responded
Janis was free to assert a ”new“ action against GTECH, but also cautioned: ” You [Janis] can't
amend to add [any new claim] back in on any of the theories that have been sustained today.“


(2) ”A trial court has authority to strike sham pleadings, or those not filed in conformity with
its prior ruling.“ (Ricard v. Grobstein, Goldman, Stevenson, Siegel, LeVine & Mangel (1992) 6
Cal.App.4th 157, 162 [8 Cal.Rptr.2d 139].)


Here, in the First Amended Complaint Janis reasserted the original causes of action against
GTECH and merely appended a sentence to each concerning an alleged violation of the Lottery
Act. Thus, Janis failed to comply with the court's ruling. Consequently, the court properly granted
GTECH's motion to strike the First Amended Complaint. 3


3 In view of this conclusion, we do not reach the merits of Janis's appeal concerning GTECH's
alleged Lottery Act violations.


II. Janis's Claims Against CSL


A. CSL Is Immune From Liability on Janis's ”Contract“ Action.
(3) Janis's cause of action for ”Rescission of Contract/Restitution and Unjust Enrichment“ alleges
CSL misrepresented the legality of the Keno, *830  and therefore, Keno players were entitled to
rescind their contracts with CSL to obtain restitution of moneys wagered on the game.


On appeal, CSL characterizes this as a tort claim, not a contract action. CSL argues governmental
immunity statutes shield it from civil liability in such tort actions. We agree.


The California Tort Claims Act sets forth the statutory scheme relating to contract and tort liabilities
of public entities. Government Code section 815, provides in pertinent part: ”A public entity is not
liable for an injury, whether such injury arises out of an act or omission of the public entity or a
public employee or any other person.“ (Gov. Code, § 815, subd. (a).) Also relevant, Government
Code section 818.8 specifically immunizes public entities for injuries caused by governmental
entities intentional or negligent misrepresentations. These statutes notwithstanding, governmental
entities do not enjoy immunity from liability for contract claims. (Gov. Code, § 814.)
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Whether a governmental tort immunity applies does not depend on the form of the pleading, or
relief sought. Instead, we examine the nature of the right sued upon; if based on a breach of promise
it is contractual; if based on a noncontractual duty it is tortious. (Arthur L. Sachs, Inc. v. City of
Oceanside (1984) 151 Cal.App.3d 315, 322 [198 Cal.Rptr. 483].)


The nature of Janis's ”Rescission of Contract/Restitution and Unjust Enrichment“ claim is tortious.
First, Janis's claim centers on the allegation CSL ”misled“ Keno players concerning the legality of
the game and players relied on such misrepresentations in playing the game. Irrespective of how
packaged in the complaint, this is a fraud claim, not a breach of contract claim.


Second, as a matter of law, playing Keno does not create an express contract between CSL and the
player. (Brown v. California State Lottery Com. (1991) 232 Cal.App.3d 1335, 1339 [284 Cal.Rptr.
108] [no contract exists between lottery bettors and the state lottery].) Likewise, generally a private
party cannot sue a public entity on an implied-in-law or quasi-contract theory, because such a
theory is based on quantum meruit or restitution considerations which are outweighed by the need
to protect and limit a public entity's contractual obligations. (Los Angeles Equestrian Center, Inc.
v. City of Los Angeles (1993) 17 Cal.App.4th 432, 447 [21 Cal.Rptr.2d 313].) Here, then, Janis
cannot point to a contractual promise to support this claim. *831


Accordingly, because Janis's first cause of action is based on tort rather than contract, CSL is
immune from liability. 4


4 In view of this conclusion, we do not reach the merits of the issue decided by the trial
court, i.e., whether Janis can recover the moneys wagered on an illegal lottery game.
(California State Electronics Assn. v. Zeos Internat. Ltd. (1996) 41 Cal.App.4th 1270, 1275
[49 Cal.Rptr.2d 127] [we affirm if result legally correct, without regard for the lower court's
rationale].)


B. Janis's Causes of Action Under the Unfair Practices Act and the Lottery Act Fail.
Janis asserts CSL's operation and promotion of Keno constituted unfair business practices in
violation of Business and Professions Code sections 17200 and 17500 of the Unfair Practices Act
and Government Code section 8880.24 of the Lottery Act. Specifically, Janis alleges CSL misled
the public by advertising Keno as a ”legal“ game.


As set forth below, Janis cannot maintain a civil action against CSL under either statutory scheme.


CSL Is Not a ”Person“ Under the Unfair Practices Act.
(4) The Unfair Practices Act applies to specific ”persons“: ”the term person shall mean and
include all natural persons, corporations, firms, partnerships, joint stock companies, associations
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and other organizations of persons.“ (Bus. & Prof. Code, § 17201; see Bus. & Prof. Code, § 17506.)
Government entities, such as CSL, are not included in this definition of person. (Community
Memorial Hospital v. County of Ventura (1996) 50 Cal.App.4th 199, 209 [56 Cal.Rptr.2d 732];
see also Santa Monica Rent Control Bd. v. Bluvshtein (1991) 230 Cal.App.3d 308, 318 [281
Cal.Rptr. 298].) Consequently, Janis's unfair business practices and misleading advertising claim
under Business and Professions Code sections 17200 and 17500 fails as a matter of law.


Janis Cannot Assert an Action for False Advertising Under the Lottery Act.
(5) Janis claims CSL breached a mandatory duty under the Lottery Act, Government Code section
8880.24, to refrain from false advertising.


Government Code section 8880.24 describes the powers of the state lottery commission: ”The
Commission shall exercise all powers necessary to effectuate the purposes of this chapter. In all
decisions, the Commission shall take into account the particularly sensitive nature of the California
*832  State Lottery and shall act to promote and ensure integrity, security, honesty, and fairness
in the operation and administration of the Lottery. In decisions relating to the advertising and
promotion of the Lottery, the Commission shall ensure that the Lottery complies with both the
letter and spirit of the laws governing false and misleading advertising, including Section 17500
et seq. of the Business and Professions Code.“


A public entity is liable for injuries caused by its failure to discharge a mandatory duty imposed
by statute. (Gov. Code, § 815.6; Creason v. Department of Health Services (1998) 18 Cal.4th 623,
631 [76 Cal.Rptr.2d 489, 957 P.2d 1323].) To maintain a private civil action for the breach of a
mandatory duty, Janis must demonstrate, among other things, the statute was intended to protect
against the type of harm suffered, and breach of the statute's mandatory duty was a proximate
cause of the injury suffered. (Washington v. County of Contra Costa (1995) 38 Cal.App.4th 890,
896 [45 Cal.Rptr.2d 646].)


Janis cannot establish this claim. Government Code section 8880.24 was intended to protect
against harm caused by false and misleading advertising of lottery games. Here, however, the harm
was not caused by the advertising, but instead by the nature of the game itself. When Janis and
other class members played Keno, it had not yet been declared ”illegal.“ Thus, CSL's statements
concerning the legality of the game were not misleading or false as a matter of law. Thus, the
alleged harm suffered was caused by the selection of a game by the CSL commission, not the
manner in which it was marketed. Section 8880.24 does not provide redress for this injury.


C. Janis's Failure to Properly File an Administrative Claim Precludes
Janis From Asserting a Violation of Government Code Section 8880.4.
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(6) On Appeal, CSL argues Janis's Government Code section 8880.4 claim (section 8880.4 claim)
fails as a matter of law because Janis did not timely file an appropriate government claim. We agree.


Pursuant to the Government Code, any party with a claim against a public entity must first present
the claim to the entity; only if the governmental claim is denied or rejected may the claimant
then institute civil litigation. (Gov. Code, § 945.4.) The purpose of this rule is to afford the public
entity an opportunity to investigate the claim and determine the facts, as well as to settle the
matter without incurring the expense of litigation. (Wood v. Riverside General Hospital (1994) 25
Cal.App.4th 1113, 1117-1118 [31 Cal.Rptr.2d 8].)


Here, Janis did not file the administrative claim asserting the section 8880.4 claim until after Janis
filed its civil complaint, and accordingly, Janis cannot maintain the civil action. *833


Janis argues, however, the section 8880.4 claim is not a ”new“ government claim. Instead, contends
Janis, it is an ”Amended Government Claim“ because it is factually related to the claims contained
in the original government claim. Thus, as an amended claim, Janis concludes, it is proper and
timely because it relates back to the original claim filed in June 1996, before Janis filed the civil
action.


Government Code section 910.6, subdivision (a), provides: ”A claim may be amended at any time
before the expiration of the period designated in Section 911.2 or before final action thereon is
taken by the board, whichever is later, if the claim as amended relates to the same transaction or
occurrence which gave rise to the original claim. The amendment shall be considered a part of the
original claim for all purposes.“


Contrary to Janis's contention, the section 8880.4 claim does not qualify as an ”amended claim“
under Government Code section 910.6. The original government claim centered on the allegation
CSL deceived and misled the public by promoting an illegal game. This allegation is unrelated to
the claim CSL breached a duty to return 50 percent of Keno proceeds to the public as prizes. Janis's
section 8880.4 claim, stands alone. It involves factual and legal issues separate and independent
of the original claims and thus it does not constitute an amended claim.


Likewise, we are not persuaded by Janis's waiver argument. Janis argues CSL cannot assert this
defense because the BOC failed to give notice of the insufficiency or rejection of Janis's claim
under Government Code sections 911 and 911.3, subdivision (b). 5  We disagree. On March 31,
1997, the BOC informed Janis it could not take any action on the claim because Janis had initiated
civil litigation and had failed to respond to BOC's July 1996 request for additional information
concerning the original claim. In our view, the BOC's notice was appropriate under Government
Code sections 911 and 911.3, subdivision (b). Thus, CSL did not waive its right to assert any
defense.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS945.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=25CALAPP4TH1113&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1117 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=25CALAPP4TH1113&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1117 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994124569&pubNum=3484&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.6&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.6&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8880.4&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911.3&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911.3&originatingDoc=Ic5b10723fab811d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Janis v. California State Lottery Com., 68 Cal.App.4th 824 (1998)
80 Cal.Rptr.2d 549, 99 Cal. Daily Op. Serv. 9202


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


5 Section 911 provides, in pertinent part: ”Any defense as to the sufficiency of the claim based
upon a defect or omission in the claim as presented is waived by the failure to give notice of
insufficiency with respect to such defect or omission ....“ (Gov. Code, § 911.)
Section 911.3, subdivision (b) states, in relevant part: ”Any defense as to the time limit for
presenting a claim ... is waived by failure to give the notice ... within 45 days after the claim
is presented ....“ (Gov. Code, § 911.3, subd. (b).)


D. Janis Is Not Entitled to an Accounting.
Janis's sole remaining cause of action was for an accounting. A right to an accounting is derivative;
it must be based on other claims. ( *834  Union Bank v. Superior Court (1995) 31 Cal.App.4th
573, 593-594 [37 Cal.Rptr.2d 653].) Here, because all of Janis's other claims fail, so too does the
one for an accounting.


Disposition
The judgments are affirmed. Each party is to bear its own costs.


Johnson, J., and Woods, J., concurred.
Appellants' petition for review by the Supreme Court was denied March 9, 1999. *835


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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155 Cal.App.4th 104
Court of Appeal, Second District, Division 6, California.


Yoshiro KATSURA, Plaintiff and Appellant,
v.


CITY OF SAN BUENAVENTURA, Defendant and Respondent.


No. B190630.
|


Aug. 15, 2007.


Synopsis
Background: Engineering consultant filed complaint against charter city for money due on
agreement, common count, account stated, and open book account, after city refused to pay for
extra work consultant performed that was not specified in parties' contract. After bench trial, the
Superior Court, Ventura County, No. CIV227744, Henry J. Walsh, J., entered judgment awarding
consultant amount remaining due under contract, but not amount for extra work. Consultant
appealed.


[Holding:] The Court of Appeal, Perren, J., held that city was not required to pay consultant for
extra work.


Affirmed.


West Headnotes (8)


[1] Municipal Corporations Order for or consent to extra work
Public Contracts Extra costs or expenses in general
Charter city was not required to pay engineering consultant for extra work not specified
in parties' contract, even if associate engineer employed by city and outside consultant
hired by city to oversee project requested that he perform the work; consultant did not
follow contractual procedures to obtain authorization for special work, no provision in city
charter allowed execution of oral contracts by city employees who do not have requisite
authority, and equitable common counts theory was unavailable against city.
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See 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 980; Cal. Jur. 3d,
Municipalities, § 475 et seq.


14 Cases that cite this headnote


[2] Municipal Corporations Validity in General
A charter city may not act in conflict with its charter, and any act that is violative of or
not in compliance with the charter is void.


2 Cases that cite this headnote


[3] Evidence Particular laws
Persons dealing with a public agency are presumed to know the law with respect to any
agency's authority to contract.


9 Cases that cite this headnote


[4] Public Employment Authority and Powers
One who deals with the public officer stands presumptively charged with a full knowledge
of that officer's powers, and is bound at his peril to ascertain the extent of the officer's
powers to bind the government for which he is an officer, and any act of an officer to
be valid must find express authority in the law or be necessarily incidental to a power
expressly granted.


7 Cases that cite this headnote


[5] Municipal Corporations Authority and Powers
States Authority and Powers of Officers and Agents, and Exercise Thereof
No government, whether state or local, is bound to any extent by an officer's acts in excess
of his authority.


6 Cases that cite this headnote


[6] Assumpsit, Action Of Common counts
Common counts is an alternate theory of recovery based on a contract that is either implied
in fact or implied in law.
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12 Cases that cite this headnote


[7] Public Contracts Implied Contracts
A private party cannot sue a public entity on an implied-in-law or quasi-contract theory,
because such a theory is based on quantum meruit or restitution considerations that are
outweighed by the need to protect and limit a public entity's contractual obligations.


26 Cases that cite this headnote


[8] Municipal Corporations Capacity to contract in general
Public Contracts Authority and capacity of particular governmental bodies to
contract
Contracts that disregard applicable code provisions are beyond the power of a city to make.


7 Cases that cite this headnote


Attorneys and Law Firms


**763  Corporate Counsel Law Group LLP, Michael A. Sawamura, Sacramento, for Plaintiff and
Appellant.


Robert G. Boehm, Christopher G. Norman, for Defendant and Respondent.


Opinion


PERREN, J.


*106  Yoshiro Katsura, individually, and dba Katsura Consulting Engineers, appeals from a
judgment after a bench trial awarding him $2,920, the amount due on a contract with respondent
City of San Buenaventura (City). Katsura contends the City owes him an additional $20,823.75
for extra work he performed that was not specified in the contract but was purportedly orally
authorized by a City employee and an agent of the City. We affirm.


FACTUAL AND PROCEDURAL BACKGROUND
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On January 18, 2000, Katsura entered into an engineering consultant contract with the City. Under
the terms of the contract, the maximum amount the City would pay for the services was $18,485.
The contract required that any modifications were only to be made by mutual written consent of
the parties. The contract was signed by the City's public works director and Katsura.


Paragraph 8(F) of the contract authorized “special work” as follows: “The Public Works Director
is authorized to make payments up to $1,850 for special items of work not included in the project
scope. Payments for special work will only be made after issuance of a written notice to proceed
signed by the City Engineer for the specific special tasks. A written scope of work, an agreed
upon additional fee, a schedule for starting and completing the special tasks, and an agreed upon
extension of the time for performance, if necessary to allow for performance of the special work,
shall be required prior to issuance of the notice to proceed for special work. All special work shall
be subject to all other terms and provisions of this Agreement.”


Katsura submitted his first invoice to the City for $2,943.25 for work performed under the contract
during the period January 13, 2000, to April 28, 2000. The City paid the invoice in full.


*107  On February 8, 2001, Katsura submitted his second invoice to the City for $12,621.75 for
work performed during the period April 29, 2000, to February 4, 2001. The City paid the invoice
in full.


On January 23, 2003, 10 months after completion of the project, Katsura submitted his final invoice
for $23,743.75 for work performed during the period February 11, 2001, to March 3, 2002. The
City refused to pay the invoice because it was beyond the maximum contract price and included
work that was not authorized by the contract.


Katsura filed a complaint for money due on agreement; common count; account stated; open book
account. Following a two-day bench trial, the trial court issued a statement of decision, finding
Katsura was entitled to recover judgment against the City in the amount of $2,920, the remaining
amount owed Katsura under the terms of the contract.


In this appeal, Katsura contends the City is obligated to pay the full amount of the final invoice
because the City breached the contract, waived its right to enforce **764  the contract, or the
contract was orally modified to authorize the special work.


The City asserts Katsura is not entitled to be paid for the extra work because he did not seek to
renegotiate or amend the contract or request authorization for the special work at any time prior
to submitting his final invoice.
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DISCUSSION


Standard of Review


We review the factual findings of the trial court for substantial evidence. On substantial evidence
review, we examine the evidence in the light most favorable to the prevailing party and give that
party the benefit of every reasonable inference. We accept all evidence favorable to the prevailing
party as true and discard contrary evidence. We do not reweigh the evidence or reconsider
credibility determinations. (In re Marriage of Calcaterra & Badakhsh (2005) 132 Cal.App.4th 28,
34, 33 Cal.Rptr.3d 246.) We review questions of law de novo. (Monterroso v. Moran (2006) 135
Cal.App.4th 732, 736, 37 Cal.Rptr.3d 694.)


*108  The City Charter


The City is a charter city. The City's charter contains the following provision regarding contracts:


“The City shall not be bound by any contract except as hereinafter provided unless the contract
shall be made in writing, approved by the City Attorney as to form, approved by the City Council
and signed on behalf of the City by an officer or officers as shall be designated by the Council.
Any of said such officers shall sign a contract on behalf of the City when directed to do so by
the Council.


“By ordinance or resolution the Council may authorize the City Manager to bind the City, with
or without a written contract, for the acquisition of equipment, materials, supplies, labor, services
or other items included within the budget approved by the Council and shall impose a monetary
limit on such authority....”


The city manager was authorized by resolution to enter into contractual relationships for services
agreements for amounts under $25,000 for the fiscal years 1999 to 2002.


The city manager delegated his authority to sign contracts to each department head of the City,
including the public works director, who signed the contract with Katsura on behalf of the City.


The City Is Not Required to Pay Katsura for Extra Work
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[1]  Katsura admits that he did not follow the procedure set forth in the contract to obtain
authorization for special work. He asserts he is entitled to be paid for the extra work he performed
because an associate engineer employed by the City and an outside consultant hired by the City to
oversee the project requested that he perform the work. He contends that the request to do extra
work amounted to a modification of the contract. We disagree.


[2]  “[A] charter city may not act in conflict with its charter. [Citations.] Any act that is violative
of or not in compliance with the charter is void.” (Domar Electric, Inc. v. City of Los Angeles
(1994) 9 Cal.4th 161, 171, 36 Cal.Rptr.2d 521, 885 P.2d 934.) More than seven decades ago our
Supreme Court in Los Angeles Dredging Co. v. City of Long Beach (1930) 210 Cal. 348, 353,
291 P. 839, stated: “Certain general principles have become well established *109  with respect
to municipal contracts.... [¶] ... [¶] ... It is ... settled that the mode of contracting, as prescribed
by the municipal charter, is the measure of the power to contract; and a contract **765  made
in disregard of the prescribed mode is unenforceable.” (See Amelco Electric v. City of Thousand
Oaks (2002) 27 Cal.4th 228, 242, 115 Cal.Rptr.2d 900, 38 P.3d 1120 [“public works contracts
are the subject of intensive statutory regulation and lack the freedom of modification present in
private party contracts”].)


[3]  [4]  Persons dealing with a public agency are presumed to know the law with respect to
any agency's authority to contract. (Amelco Electric v. City of Thousand Oaks, supra, 27 Cal.4th
228, 234, 115 Cal.Rptr.2d 900, 38 P.3d 1120.) “ ‘One who deals with the public officer stands
presumptively charged with a full knowledge of that officer's powers, and is bound at his ... peril
to ascertain the extent of his ... powers to bind the government for which he ... is an officer, and
any act of an officer to be valid must find express authority in the law or be necessarily incidental
to a power expressly granted.’ ” (Burchett v. City of Newport Beach (1995) 33 Cal.App.4th 1472,
1479, 40 Cal.Rptr.2d 1.)


[5]  There is no provision in the City charter for execution of oral contracts by employees of the
City who do not have requisite authority. The alleged oral statements by the associate city engineer
and project manager are insufficient to bind the City. “ ‘No government, whether state or local, is
bound to any extent by an officer's acts in excess of his ... authority.’ ” (Burchett v. City of Newport
Beach, supra, 33 Cal.App.4th 1472, 1479, 40 Cal.Rptr.2d 1; see also G.L. Mezzetta, Inc. v. City
of American Canyon (2000) 78 Cal.App.4th 1087, 1093–1094, 93 Cal.Rptr.2d 292 [oral contract
with a city not expressly authorized by statute is unenforceable].)


[6]  Pleading common counts, as Katsura does here, does not abrogate these restrictions. Common
counts is an alternate theory of recovery based on a contract that is either “implied in fact” or
“implied in law.” (Weitzenkorn v. Lesser (1953) 40 Cal.2d 778, 793, 256 P.2d 947; see also Lloyd
v. Williams (1964) 227 Cal.App.2d 646, 649, 38 Cal.Rptr. 849 [existence of implied contract is
“essential to an action on a common count”].)
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[7]  It is settled that “a private party cannot sue a public entity on an implied-in-law or quasi-
contract theory, because such a theory is based on quantum meruit or restitution considerations
which are outweighed by the *110  need to protect and limit a public entity's contractual
obligations.” (Janis v. California State Lottery Com. (1998) 68 Cal.App.4th 824, 830, 80
Cal.Rptr.2d 549; see also G.L. Mezzetta, Inc. v. City of American Canyon, supra, 78 Cal.App.4th
1087, 1094, 93 Cal.Rptr.2d 292 [“ ‘[A] contract that does not conform to the prescribed method [for
entering into municipal contracts] is void and no implied liability can arise for benefits received
by the city....’ ”].)


[8]  As our Supreme Court stated long ago: “[N]o implied liability to pay upon a quantum meruit
could exist where the prohibition of the statute against contracting in any other manner than as
prescribed is disregarded.” (Reams v. Cooley (1915) 171 Cal. 150, 156–157, 152 P. 293.) The
reason is simple: “The law never implies an agreement against its own restrictions and prohibitions,
or [expressed differently], ‘the law never implies an obligation to do that which it forbids the party
to agree to do.’ ” (Id. at p. 156, 152 P. 293, quoting Zottman v. San Francisco (1862) 20 Cal. 96,
106, 1862 WL 509.) In other words, contracts that disregard applicable code provisions are beyond
the power of the city to make. (Amelco Electric v. City of Thousand Oaks, supra, 27 Cal.4th 228,
235, 115 Cal.Rptr.2d 900, 38 P.3d 1120.)


**766  Katsura relies on Weeshoff Constr. Co. v. Los Angeles County Flood Control Dist. (1979)
88 Cal.App.3d 579, 152 Cal.Rptr. 19, to support his arguments. Katsura's reliance on this case is
misplaced for two reasons. First, the case is factually inapposite. Weeshoff, unlike the case before
us, involved a contract let by public bid. The contract was for street resurfacing. The winning bidder
did not include in his bid the cost of “temporary resurfacing” because the contract prohibited use of
temporary pavement. After the work had begun, the district demanded, both orally and in writing,
that the contractor use temporary resurfacing. When the contractor refused, the district itself placed
temporary paving on the roadway. Thereafter, the contractor used temporary pavement to restore
traffic lanes in the belief that, if he did not do so, he would be terminated from the project. When
the district refused to pay for the extra work, the contractor sued.


The trial court awarded compensation for the extra work the contractor had performed. The Court
of Appeal affirmed on the ground that, by ordering temporary pavement to be used, the district
had ordered a procedure that constituted a change in the terms of the contract. The court also noted
that the agreement contained a provision allowing extra work to proceed without a fully agreed-
upon change order.


*111  In addition to being factually inapposite, the continuing viability of Weeshoff is questionable.
In pronouncing that “California decisions have also established that particular circumstances may
provide waivers of written ‘change order’ requirements,” and “[i]f the parties, by their conduct,
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clearly assent to a change or addition to the contractor's required performance, a written ‘change
order’ requirement may be waived,” the court cited cases involving private parties, not public
agencies. (Weeshoff Constr. Co. v. Los Angeles County Flood Control Dist., supra, 88 Cal.App.3d
579, 589, 152 Cal.Rptr. 19.) Since its publication 28 years ago, no case has cited Weeshoff for
this point. This is understandable as it is contrary to the great weight of authority, cited above,
to the contrary.


We are not unsympathetic to the seeming unfairness of denying payment for work done in good
faith by one who has no actual knowledge of the restrictions applicable to municipal contracts.
(See, e.g., Amelco Electric v. City of Thousand Oaks, supra, 27 Cal.4th 228, 115 Cal.Rptr.2d 900,
38 P.3d 1120.) “ ‘ “It may sometimes seem a hardship upon a contractor that all compensation
for work done, etc., should be denied him; but it should be remembered that he, no less than the
officers of the corporation, when he deals in a matter expressly provided for in the charter, is bound
to see to it that the charter is complied with. If he neglect[s] this, or choose[s] to take the hazard,
he is a mere volunteer, and suffers only what he ought to have anticipated. If the statute forbids
the contract which he has made, he knows it, or ought to know it, before he places his money or
services at hazard.” ’ ” (Id. at p. 235, 115 Cal.Rptr.2d 900, 38 P.3d 1120.)


However, Katsura was not the victim of an innocent mistake. He admitted that, at the time he
performed the extra work, he knew it was outside the scope of the contract. Moreover, he had
actual knowledge of the process for obtaining authorization for extra work. He acknowledged that
he had a previous contract with the City involving the same project and submitted written requests
authorizing extra work in compliance with the provisions of the contract. As our Supreme Court
stated in **767  Amelco Electric v. City of Thousand Oaks, supra, 27 Cal.4th at page 235, 115
Cal.Rptr.2d 900, 38 P.3d 1120, “ ‘ “If the statute forbids the contract which he has made, he knows
it, or ought to know it, before he places his money or services at hazard.” ’ ”


*112  The judgment is affirmed. Respondent is to recover costs on appeal.


We concur: GILBERT, P.J., and COFFEE, J.


All Citations


155 Cal.App.4th 104, 65 Cal.Rptr.3d 762, 2007 Daily Journal D.A.R. 14,311
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71 Cal.App.5th 323
Court of Appeal, Second District, Division 2, California.


LONG BEACH MEMORIAL MEDICAL CENTER et al., Plaintiffs and Appellants,
v.


KAISER FOUNDATION HEALTH PLAN, INC., et al., Defendants and Appellants.


B304183, consolidated with B306322
|


Filed 11/4/2021
|


As Modified 11/24/2021
|


Certified for Partial Publication. *


* This opinion is published as to all but Sections IV and V of the Discussion.


Synopsis
Background: Hospitals that provided emergency medical services brought action against patients'
health care service plan with which hospitals had no contract, asserting claims for breach of
contract, quantum meruit, tortious violation of Knox-Keene Health Care Service Plan Act, and
violation of Unfair Competition Law (UCL), and seeking reimbursement of underpayments and
an injunction. The Superior Court, Los Angeles County, No. NC061310, Michael P. Vicencia, J.,
entered judgment upon jury verdict for health plan and denied costs. Hospitals appealed and health
plan cross-appealed.


Holdings: In a case of first impression, the Court of Appeal, Hoffstadt, J., held that:


[1] health plans do not have duty, compensable via tort, not to reimburse for emergency services
for less than reasonable and customary value of services;


[2] injunctive relief against future underpayments was not available under UCL; and


[3] a hypothetical buyer and hypothetical seller may be considered in determining reasonable value
of services.


Affirmed in part, reversed in part, and remanded.
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Procedural Posture(s): On Appeal; Motion for Permanent Injunction; Motion for Summary
Adjudication; Motion to Tax Costs.


West Headnotes (23)


[1] Health Quasi contract, quantum meruit, and emergency assistance
If a hospital or other medical provider believes that the amount of reimbursement it has
received, pursuant to Knox-Keene Health Care Service Plan Act, from a patient's health
care service plan with which it does not have a contract is below the reasonable and
customary value of the emergency services it has provided, the hospital or provider may
assert a quantum meruit claim against the health plan to recover the shortfall. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a),
1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


2 Cases that cite this headnote


[2] Health Evidence
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services pursuant to Knox-Keene Health Care
Service Plan Act bears the burden of establishing that the reimbursement from patient's
health care service plan, with which it does not have a contract, was less than the reasonable
and customary value of its services. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b);
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[3] Summary Judgment Sufficiency
Because a motion for summary adjudication necessarily includes a test of the sufficiency
of the complaint, summary adjudication is also appropriate if the entire cause of action is
unsupported by the law.


[4] Appeal and Error De novo review
The propriety of summary adjudication and the subsidiary question of the validity of a
cause of action involve questions of law that are subject to de novo review.
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[5] Negligence Breach of Duty
Torts Duty and breach thereof in general
A tort, whether intentional or negligent, involves a violation of a legal duty owed by the
defendant to the person injured.


[6] Torts Duty and breach thereof in general
Existence of a legal duty turns on whether the sum total of policy considerations favors
saying that the particular plaintiff is entitled to the protection of tort law.


[7] Torts Torts
A court's task in deciding whether to recognize an intentional tort is to examine and weigh
the relevant policy considerations and to ask whether the social benefits of creating such
a tort remedy outweigh any costs and burdens it would impose.


[8] Torts Torts
Factors bearing on the propriety of recognizing a new tort need not be analyzed on a factor-
by-factor basis where the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate.


[9] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Of Insurers
Health care service plans do not have a legal duty, compensable via tort, to reimburse
hospitals and other medical providers of emergency medical services at an amount not less
than the reasonable and customary value of those services pursuant to Knox-Keene Health
Care Service Plan Act. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health
& Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


1 Case that cites this headnote


[10] Torts Economic loss doctrine
Tort liability for purely economic losses is the exception, not the rule.
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[11] Damages Grounds for Exemplary Damages
The availability of punitive damages, for whenever a tortfeasor is guilty of oppression,
fraud, or malice, turns on the tortfeasor's alleged motive. Cal. Civ. Code § 3294(a).


[12] Torts Duty and breach thereof in general
Where the imposition of a tort duty of care is likely to add an unnecessary and potentially
burdensome volume of litigation, that potentiality counsels strongly against the creation
of such a duty.


[13] Antitrust and Trade Regulation In general;  unfairness
A business act or practice that is fraudulent, unlawful, or unfair is each its own independent
ground for liability under the unfair competition law. Cal. Bus. & Prof. Code § 17200.


[14] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
A plaintiff states a claim under the unlawful prong of the unfair competition law by
showing that the challenged practice violates a state statute or regulation. Cal. Bus. & Prof.
Code § 17200.


[15] Antitrust and Trade Regulation Health care and medical insurance
Health Quasi contract, quantum meruit, and emergency assistance
A plaintiff may, as a general matter, state a claim under the unfair competition law
for a violation of Knox-Keene Health Care Service Plan Act, concerning a health care
service plan's reimbursement of a hospital or other medical provider for emergency
medical services provided to a plan participant. Social Security Act § 1867, 42 U.S.C.A.
§ 1395dd(b); Cal. Bus. & Prof. Code § 17200; Cal. Health & Safety Code § 1371.4.


1 Case that cites this headnote


[16] Antitrust and Trade Regulation Injunction
Injunctive relief is the primary form of relief under the Unfair Competition Law (UCL).
Cal. Bus. & Prof. Code § 17203.
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[17] Antitrust and Trade Regulation Monetary Relief;  Damages
Relief under the Unfair Competition Law (UCL) does not include damages, whether they
be consequential or punitive. Cal. Bus. & Prof. Code § 17203.


[18] Antitrust and Trade Regulation Particular cases
Health Quasi contract, quantum meruit, and emergency assistance
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services may not also sue the patient's health
care service plan, which does not have a contract with hospital or medical provider, for
injunctive relief under the Unfair Competition Law (UCL) to enjoin the health plan from
paying too little reimbursement for possible future claims not covered by a contract. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[19] Appeal and Error Dismissal and nonsuit in general
Trial court's error in dismissing hospitals' unfair competition claim seeking restitution from
health care service plan for alleged shortfall in health plan's reimbursement of hospitals for
emergency medical services provided to plan participants was harmless, where hospitals
were able to effectively pursue restitution as part of their quantum meruit claim. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[20] Appeal and Error Instructions
An appellate court independently examines instructional issues.


[21] Implied and Constructive Contracts Amount of Recovery
“Reasonable market value,” as a measure of recovery in quantum meruit, looks to the
reasonable value of the services in the open market, and may be different than the price
fixed by a prior contract between the parties to that case.


[22] Implied and Constructive Contracts Amount of Recovery
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Determination of reasonable market value as a measure of recovery in quantum meruit is
to account for a wide variety of evidence.


[23] Health Quasi contract, quantum meruit, and emergency assistance
The reasonable value of emergency medical services, for which a hospital or other medical
provider seeks to recover in quantum meruit for a shortfall in reimbursement from the
patient's health care service plan that does not have a contract with hospital or medical
provider, may be measured by the price that a hypothetical willing buyer would pay a
hypothetical willing seller for the services, when neither is under compulsion to buy or
sell, and both have full knowledge of all pertinent facts. Social Security Act § 1867, 42
U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs.
tit. 28, § 1300.71(a)(3)(B).


**421  APPEAL from a judgment and a postjudgment order of the Los Angeles Superior Court,
Michael P. Vicencia, Judge. Judgment affirmed; postjudgment order reversed and remanded for
further proceedings. (Los Angeles County Super. Ct. No. NC061310)
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**422  *329  Under federal and state law, a hospital is required to provide “necessary stabilizing
treatment” for any person in an “emergency medical condition.” (42 U.S.C. § 1395dd, subd. (b);
Health & Saf. Code, § 1317, subd. (a).) 1  If that person is covered by a health care service plan,
California's Knox-Keene Health Care Service Plan Act of 1975 (the Knox-Keene Act) (§ 1340
et seq.) requires the plan to reimburse the hospital for providing such “emergency services and
care.” (§ 1371.4, subd. (b).) The amount of reimbursement depends upon whether the hospital and
plan already have a contract in place: If they do, the plan must pay the “agreed upon” contractual
rate (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A)); if they do not, the plan must pay
the “reasonable and customary value for the [emergency] health care services rendered” (id.,
subd. (a)(3)(B)). If a plan without a contract pays reimbursement that the hospital believes is
below the “reasonable and customary value,” the hospital may sue the plan in quantum meruit for
the shortfall. (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45
Cal.4th 497, 505, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


This appeal raises three issues of first impression regarding the scope of a hospital's lawsuit to
collect reimbursement from a plan with which it has no contract, as well as the law applicable in
that lawsuit. First, in addition to quantum meruit, may a hospital sue for the tort of intentionally
paying an amount that is less than what a jury might later determine is the “reasonable and
customary value” of the emergency medical services, and thereby obtain punitive damages?
Second, in addition to quantum meruit, may the hospital sue for injunctive relief under California's
unfair competition law (Bus. & Prof. Code, § 17200) to enjoin the plan from paying too little
reimbursement for possible future claims not covered by a contract? Lastly, in the quantum meruit
claim itself, does a trial court err in instructing the jury that the *330  “reasonable value” of
emergency medical services is defined as “the price that a hypothetical willing buyer would pay
a hypothetical willing seller for the services, **423  [when] neither [is] under compulsion to buy
or sell, and both hav[e] full knowledge of all pertinent facts”?


For the reasons described more fully below, we hold that the answer to all three question is
“no.” Because we also reject challenges to several of the trial court's evidentiary rulings in the
unpublished portion of this opinion, we affirm the jury's verdict in this case finding that the plan
had paid the suing hospital the reasonable and customary value of its emergency medical services.
However, also in the unpublished portion, we reverse the trial court's order categorically denying
the plan its costs and remand the matter for the trial court to examine the specific challenges the
hospital has raised to the plan's cost bill.


FACTS AND PROCEDURAL BACKGROUND
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I. Facts


A. The parties


1. The hospitals


The Long Beach Memorial Medical Center and the Orange Coast Memorial Medical Center
(individually, Long Beach Memorial and Orange Coast Memorial; collectively, the hospitals)
operate three hospitals in the region encompassing the southern portion of Los Angeles County as
well as the northern portion of Orange County.


The hospitals price their medical services using two rates—namely, (1) the full-price rate they
bill, which operates like the “sticker price,” and (2) the discounted rate they agree to accept. The
hospitals collect their full, billed rate only one to 10 percent of the time. Usually, the hospitals
agree to accept a lesser amount, which is typically expressed as a percentage of the full, billed rate.
That amount varies, depending on whether the payor is a government program (such as Medicare
or Medi-Cal), a health plan or health insurance company that has negotiated a contract with the
hospitals (a so-called “managed care agreement”), a member of a so-called “rental network” which
negotiates rates with hospitals on behalf of network members, or an individual paying cash.


For instance, between 2015 and 2017, the hospitals agreed to accept the following rates from the
following groups:


*331
Payor
 


Percentage of full, billed rates
 


Medi-Cal
 


10%
 


Medicare
 


15%
 


Health plans with contractual
“managed care agreements”
 


Typically, between 40% and
65%, with between 44% and
52% paid for trauma and
emergency services
 


Member of a “rental network”
 


Typically, between 60% and 85%
 


Individuals paying cash
 


22%
 


Between 2015 and 2017, the average rate which the hospitals agreed to accept for emergency
medical services—across all **424  of these categories—was 27 percent of the hospitals’ full,
billed rates.
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2. The Kaiser entities


Kaiser Foundation Health Plan, Inc. (Kaiser) is an “insurance company” that provides medical
insurance to its enrollees. Kaiser Foundation Hospitals is a related entity, and operates hospitals
throughout California, although none in the communities served by the hospitals.


B. Prior contracts between the hospitals and Kaiser
In the past, Kaiser had entered into managed care agreements with the hospitals; Kaiser let its
agreement with Orange Coast Memorial expire in 2008 and let its agreement with Long Beach
Memorial expire in June 2015. Under the most recent iteration of these agreements, 2  the hospitals
agreed to accept from Kaiser the following rates for the following medical services:


Service
 


Percentage of full, billed rates
 


General medical services
 


47%
 


Emergency room services
 


56%
 


Outpatient trauma services
 


73.4%
 


Inpatient trauma services
 


76%
 


2 The parties only introduced the rates from the Long Beach Memorial agreement, and did not
distinguish the rates in the Orange Coast Memorial agreement. We will do the same.


C. Postcontractual payments
Although Kaiser allowed its managed care agreements with the hospitals to expire, Kaiser's
enrollees would still sometimes seek emergency medical care from the hospitals, and under
the Knox-Keene Act, the hospitals were obligated to provide emergency medical care to those
enrollees.


*332  Between July 2015 and October 2015, Kaiser joined several different rental networks and,
pursuant to those networks’ agreements with the hospitals, ended up paying the hospitals between
75 and 85 percent of the hospitals’ full, billed rates for the emergency medical services provided
to their enrollees.


In October 2015, Kaiser used an internal methodology for calculating the reasonable value of
medical services. Between October 2015 and October 2017, the hospitals provided prestabilization
emergency medical services to 3,609 Kaiser enrollees, and billed Kaiser for those services at their
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full-billed rate for a total of $31,007,982. Using its internal methodology, Kaiser reimbursed the
hospitals $16,524,537—or 53.2 percent of the full, billed charges.


II. Procedural Background


A. Pleadings


1. The hospitals’ complaint(s)


In August 2017, the hospitals sued Kaiser, Kaiser Foundation Hospitals, Kaiser Permanente
Insurance Company, and The Permanente Medical Group, Inc.


In the operative, second amended complaint filed in May 2018, the hospitals sued Kaiser, Kaiser
Foundation Hospitals, and Kaiser Permanente Insurance Company 3  for (1) breach of contract
(namely, breaching **425  the rental network contracts), (2) breach of an implied contract and
recovery of services rendered—that is, quantum meruit—under the Knox-Keene Act, (3) the tort
of intentionally violating the “statutory duty under the Knox-Keene Act to provide and pay for the
reasonable and customary value of” emergency medical services by “implement[ing] a provider
reimbursement structure that systematically fails to pay [and] underpays” the hospitals, 4  and
(4) violating the unfair competition law by “systematically failing to pay [and] underpaying”
the reimbursement required by the Knox-Keene Act. The hospitals sought reimbursement for
underpayments made between October 2015 and October 2017 allegedly totaling $26,750,000,
punitive damages for the intentional tort, and an injunction “enjoining Kaiser” from violating the
Knox-Keene Act by underpaying charges in the future.


3 The hospitals dropped Permanente Medical Group, Inc. as a defendant.


4 The hospitals also allege that Kaiser “strategically” placed its medical facilities in geographic
locations that would obligate the hospitals to serve their patients, but they have abandoned
this allegation on appeal.


*333  2. Kaiser's cross-complaint


Kaiser filed a cross-complaint to recapture any payments it may have made to the hospitals in
excess of the reasonable value of the emergency medical services provided.


B. Summary adjudication of intentional tort and unfair competition claims
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Kaiser moved for summary adjudication of the hospitals’ intentional tort and unfair competition
claims. Following briefing and a hearing, the trial court granted the motion and dismissed those two
claims. The court ruled that recognizing an intentional tort for underpayment of reimbursement
costs would “undermine the carefully balanced and comprehensive managed health care scheme
established by the Knox-Keene Act” and would be “full of pitfalls that [the court] can't begin
to comprehend.” The court ruled that recognizing an unfair competition claim for underpayment
made no sense because enjoining Kaiser from “paying inadequate reimbursement” was not a
workable injunction.


As the summary adjudication motion was being litigated, the hospitals voluntarily dismissed
Kaiser Permanente Insurance Co. as a defendant.


C. Trial
After two days of pretrial hearings, the trial court convened a three-day jury trial.


The trial was a proverbial battle of the experts. The hospitals’ expert testified that the reasonable
value of the hospitals’ emergency services was 85 percent of the hospitals’ full, billed rate,
which came to $27,137,053.25. Subtracting Kaiser's previous reimbursements, the hospitals’
expert opined that Kaiser underpaid by $9,815,080.25. Kaiser's expert testified to the charges the
hospitals accepted from a variety of different payors, and opined that Kaiser had overpaid the
hospitals by as little as $222,285 and by as much as $11,755,594.


Midtrial, the court granted a nonsuit as to Kaiser Foundation Hospitals.


The jury returned a special verdict finding that Kaiser—the sole remaining defendant—had paid
the hospitals “an amount equal to or greater than [the] reasonable value” of the hospitals’ services,
and that the reasonable value of those services was $16,524,537. Because that amount was
precisely the amount Kaiser had already paid as reimbursement, Kaiser voluntarily dismissed its
cross-claim.


**426  *334  D. Costs
Kaiser filed a memorandum of costs seeking $229,903.96 in costs as the prevailing party.


The hospitals filed a motion to tax costs, arguing that (1) Kaiser was not the prevailing party, and
(2) many of the line items were not recoverable or reasonable. Following further briefing, the trial
court granted the hospitals’ motion to tax “in its entirety” and awarded no costs.


E. Appeal and cross-appeal
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Following the entry of judgment, the hospitals filed a timely notice of appeal. Following the
postjudgment order denying all costs, Kaiser filed a timely notice of cross-appeal. 5


5 Kaiser Foundation Hospitals also sought its costs and cross-appealed the trial court's denial
of those costs. For convenience, we refer to both parties as “Kaiser” solely when discussing
the costs proceedings and cross-appeal.


DISCUSSION


I. Pertinent Background of Regulatory Scheme
Under the federal Emergency Medical Treatment and Active Labor Act (42 U.S.C. § 1395dd et
seq.) and the Knox-Keene Act, hospitals and other medical providers have a statutory duty to
provide “emergency [medical] services and care” to persons who are in “danger of loss of life, or
serious injury or illness.” (Health & Saf. Code, § 1317, subd. (a); 42 U.S.C. § 1395dd, subd. (b);
Prospect Medical, supra, 45 Cal.4th at p. 501, 87 Cal.Rptr.3d 299, 198 P.3d 86; T.H. v. Novartis
Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 189, 226 Cal.Rptr.3d 336, 407 P.3d 18 (T.H.).) Under
the Knox-Keene Act, the health care service plan (or its “contracting medical providers”) must,
within 30 or 45 days, reimburse the hospital or other medical providers for the “emergency services
and care provided to its enrollees” as to (1) all care necessary for “stabilization” of the enrollee,
and (2) for all poststabilization care the plan authorizes the hospital to provide. (Health & Saf.
Code, § 1371.4, subds. (b) & (c); Cal. Code Regs., tit. 28, § 1300.71, subd. (g); T.H., at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) When the hospital or other medical providers have a contract with
the plan, the plan must reimburse them for the services at the “agreed upon contract rate.” (Cal.
Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A).)


However, when the hospital or other medical providers do not have a contract with the plan, the
plan is statutorily obligated to reimburse the *335  hospital or providers for the “reasonable and
customary value [of] the [emergency] health care services rendered.” (Cal. Code Regs., tit. 28, §
1300.71, subd. (a)(3)(B).) “The reasonable and customary value” must “take[ ] into consideration”
six different factors—namely, (1) “the [hospital's or] provider's training, qualifications, and length
of time in practice”; (2) “the nature of the services provided”; (3) “the fees usually charged by
the [hospital or] provider”; (4) “prevailing [hospital or] provider rates charged in the general
geographic area in which the services were rendered”; (5) “other aspects of the economics of the
[hospital's or] medical provider's practice that are relevant”; and (6) “any unusual circumstances
in the case.” 6  (Ibid.)
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6 These factors are borrowed from Gould v. Workers’ Comp. Appeals Bd. (1992) 4 Cal.App.4th
1059, 1071, 6 Cal.Rptr.2d 228, which used them to define how to calculate “reasonable”
medical care charges in the workers’ compensation context.


[1]  [2] If a hospital or other medical provider believes that the amount of reimbursement it
has received from a health **427  plan is below the “reasonable and customary value” of the
emergency services it has provided, the hospital or provider may assert a quantum meruit claim
against the plan to recover the shortfall. (Bell v. Blue Cross of California (2005) 131 Cal.App.4th
211, 213-214, 221, 31 Cal.Rptr.3d 688 (Bell); Prospect Medical, supra, 45 Cal.4th at p. 505, 87
Cal.Rptr.3d 299, 198 P.3d 86; Children's Hospital Central California v. Blue Cross of California
(2014) 226 Cal.App.4th 1260, 1273, 172 Cal.Rptr.3d 861 (Children's Hospital).) As the plaintiff in
a quantum meruit lawsuit, the hospital or provider bears the burden of establishing that the plan's
reimbursement was less than the “reasonable and customary value” of its services. (Children's
Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


II. Propriety of Pretrial Dismissal of the Hospitals’ Intentional Tort and Unfair
Competition Claims
The hospitals argue that that the trial court erred in granting summary adjudication of their claims
against Kaiser for (1) intentionally reimbursing them at an amount below the “reasonable and
customary value” of the emergency medical services they provided, and (2) violation of the unfair
competition law.


[3]  [4] Like summary judgment, summary adjudication is appropriate when the moving party
shows “[it] is entitled to a judgment as a matter of law” (Code Civ. Proc., § 437c, subd. (c)) because,
among other things, the nonmoving party (here, the hospitals) cannot establish “[o]ne or more
elements of [its] cause of action” (id., subd. (o)(1)); see id., subd. (p)(2)). Because a motion for
summary adjudication “necessarily includes a test of the sufficiency of the complaint” ( *336
Centinela Hospital Assn. v. City of Inglewood (1990) 225 Cal.App.3d 1586, 1595, 275 Cal.Rptr.
901), summary adjudication is also appropriate if the entire cause of action is unsupported by the
law. Because the propriety of summary adjudication and the subsidiary question of the validity of
a cause of action involve questions of law, our review is de novo. (Jacks v. City of Santa Barbara
(2017) 3 Cal.5th 248, 273, 219 Cal.Rptr.3d 859, 397 P.3d 210; Bettencourt v. Hennessy Industries,
Inc. (2012) 205 Cal.App.4th 1103, 1111, 141 Cal.Rptr.3d 167.)


A. Tort of intentional failure to reimburse the “reasonable and customary value” of
emergency medical services


[5]  [6]  [7]  [8] Because “ ‘[a] tort, whether intentional or negligent, involves a violation of a
legal duty ... owed by the defendant to the person injured,’ ” and because the existence of a legal
duty turns on whether the “ ‘ “sum total” ’ ” of “ ‘ “policy” ’ ” “ ‘ “considerations” ’ ” favors “
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‘ “say[ing] that the particular plaintiff is entitled to [the] protection” ’ ” of tort law, our task in
deciding whether to recognize a tort for intentionally failing to reimburse a hospital or medical
provider for the “reasonable and customary value” of emergency medical services is to “examine
and weigh the relevant ‘considerations of policy’ ” and to ask whether the “social benefits” of
creating such a tort remedy “outweigh[ ] any costs and burdens it would impose.” (Cedars-Sinai
Medical Center v. Superior Court (1998) 18 Cal.4th 1, 8, 74 Cal.Rptr.2d 248, 954 P.2d 511
(Cedars), italics in original; Gregory v. Cott (2014) 59 Cal.4th 996, 1012, 176 Cal.Rptr.3d 1,
331 P.3d 179 [“ ‘A tort, whether intentional or negligent, involves a violation of a legal duty ...’
”];) Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1
Cal.5th 994, 1013, 209 Cal.Rptr.3d 280, 382 P.3d 1116 (Centinela) [looking to whether “ ‘public
policy ... dictate[s] the existence of a duty ...’ ”]; **428  The MEGA Life & Health Ins. Co v.
Superior Court (2009) 172 Cal.App.4th 1522, 1527, 92 Cal.Rptr.3d 399 [“whether to recognize a
new ‘legal wrong’ or ‘tort’ is often governed by policy factors”].) 7  Although our Supreme Court
in Biakanja v. Irving (1958) 49 Cal.2d 647, 650, 320 P.2d 16 (Biakanja) and Rowland v. Christian
(1968) 69 Cal.2d 108, 113, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland) identified several factors
bearing on *337  the propriety of recognizing a new tort, 8  we need not examine them on a factor-
by-factor basis where, as here, the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate. (Kurtz-Ahlers, LLC v. Bank of America, N.A. (2020) 48 Cal.App.5th
952, 961, 262 Cal.Rptr.3d 420.)


7 Although there is language in Fuller v. First Franklin Financial Corp. (2013) 216
Cal.App.4th 955, 967, 163 Cal.Rptr.3d 44 (Fuller) that “ ‘everyone owes a duty not to
commit an intentional tort against anyone,’ ” the Fuller court's use of italics confirms that this
statement is meant, at most, to show that there need not be a preexisting relationship between
the intentional tortfeasor and the victim. Because Fuller itself involved the underlying legal
duty not to defraud others (id. at pp. 958-959, 163 Cal.Rptr.3d 44), Fuller does not stand
for the broader proposition that courts may entirely skip the precursor question of whether
there is an underlying legal duty when it comes to intentional torts. And to the extent Fuller
is read to stand for that proposition, we respectfully disagree.


8 Biakanja lists the factors relevant in the “business context” as (1) “the extent to which
the transaction was intended to affect the plaintiff,” (2) “the foreseeability of harm to
[the plaintiff],” (3) “the degree of certainty that the plaintiff suffered injury,” (4) “the
closeness of the connection between defendant's conduct and the injury suffered,” (5) “the
moral blame attached to the defendant's conduct,” and (6) “the policy of preventing future
harm.” (Biakanja, at p. 650, 320 P.2d 16.) Rowland lists the factors relevant outside the
business context: “The first five Rowland [factors] are identical to the second through sixth
Biakanja [factors]. (See Rowland, at pp. 112-113, 70 Cal.Rptr. 97, 443 P.2d 561.) Where
the list of [factors] differs is that (1) Rowland does not consider ‘the extent to which the
transaction was intended to benefit the plaintiff’ (Biakanja, at p. 650, 320 P.2d 16) (because
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there is no transaction), and (2) Rowland adds two further [factors] that flesh out ‘the
policy of preventing future harm’ consideration—namely, (a) ‘the extent of the burden to
the defendant and consequences to the community of imposing a duty to exercise care with
resulting liability for breach,’ and (b) ‘the availability, cost, and prevalence of insurance for
the risk involved.’ (Rowland, at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561.)” (QDOS, Inc. v.
Signature Financial, LLC (2017) 17 Cal.App.5th 990, 999, 225 Cal.Rptr.3d 869.)


[9] The relevant policy considerations counsel against recognizing a legal duty by health plans
—compensable via a tort—not to reimburse hospitals and other medical providers of emergency
medical services at an amount less than the “reasonable and customary value” of those services.


The social benefits of recognizing such a duty are slight. The hospitals have provided no evidence
or argument suggesting that inadequate reimbursement for emergency medical services under the
Knox-Keene Act is a widespread problem (see Cedars, supra, 18 Cal.4th at p. 13, 74 Cal.Rptr.2d
248, 954 P.2d 511 [looking whether “problem” to be solved by tort liability is “widespread”]),
or that the problem is not sufficiently addressed by the quantum meruit remedy already available
to hospitals and other medical providers (see Brennan v. Tremco (2001) 25 Cal.4th 310, 314,
105 Cal.Rptr.2d 790, 20 P.3d 1086 [looking at whether new tort remedy is “derivative” because
“adequate remedies” already exist]). Amici curiae for the hospitals assert that underreimbursement
is a problem, but provide nothing to substantiate that assertion, and the jury's finding of proper
reimbursement in this case, which **429  we conclude below was valid, would seem to undermine
that assertion.


The social costs of recognizing a new tort duty, on the other hand, are staggering. The trial court
lamented that such a new tort would be “full of pitfalls” too numerous to enumerate. We agree,
but will enumerate a few.


[10] First, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
runs afoul of the longstanding *338  principle that tort “liability ... for purely economic losses
is ‘the exception, not the rule.’ ” (Southern California Gas Leak Cases (2019) 7 Cal.5th 391,
400, 247 Cal.Rptr.3d 632, 441 P.3d 881; Summit Financial Holdings, Ltd. v. Continental Lawyers
Title Co. (2002) 27 Cal.4th 705, 715, 117 Cal.Rptr.2d 541, 41 P.3d 548; Quelimane Co. v. Stewart
Title Guaranty Co. (1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513; Harris v. Atlantic
Richfield Co. (1993) 14 Cal.App.4th 70, 81-82, 17 Cal.Rptr.2d 649 (Harris) [“our Supreme Court
has advised against judicial activism where an extension of tort remedies is sought for a duty
whose breach previously has been compensable by contract remedies”].) This principle rests on
the premise that economic relationships are typically governed by contracts or by comprehensive
government regulation, and recognizes that tort liability creates incentives that alter the conduct
of market participants and thus runs the risk of significantly reordering these relationships and the
economic markets in which they are formed. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d
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654, 694, 254 Cal.Rptr. 211, 765 P.2d 373 (Foley) [“Significant policy judgments affecting social
policies and commercial relationships are implicated [by creating a new tort and] ... ha[ve] the
potential to alter profoundly the nature of [those relationships]”].) What is more, this principle
is fully implicated here because the economic relationship regarding the payment for emergency
medical services between hospitals and other medical providers (on the one hand) and health plans
(on the other) is governed both by contracts and by comprehensive government regulation: The
underlying duty to repay is established by the Knox-Keene Act, which is a “ ‘comprehensive
system of licensing and regulation under the jurisdiction of the Department of Managed Health
Care’ ” (Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86; Centinela,
supra, 1 Cal.5th at p. 1005, 209 Cal.Rptr.3d 280, 382 P.3d 1116), while the amount of repayment
is governed either by contract (when the parties have a preexisting contract) or by the quasi-
contractual remedy of quantum meruit (when they do not) (Federal Deposit Ins. Corp. v. Dintino
(2008) 167 Cal.App.4th 333, 346, 84 Cal.Rptr.3d 38 [quantum meruit is a type of “ ‘contract
implied in law’ ” or “ ‘[q]uasi-contract’ ”]; Durell v. Sharp Healthcare (2010) 183 Cal.App.4th
1350, 1370, 108 Cal.Rptr.3d 682 [same]; Newfield v. Insurance Co. of the West (1984) 156
Cal.App.3d 440, 445, 203 Cal.Rptr. 9 [cause of action for breach of an implied contract does not
“sound in tort”]).


Second, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
would inevitably lead to an outcome fundamentally at odds with one of the avowed purposes of the
Knox-Keene Act to “help[ ] ensure the best possible health care for the public at the lowest possible
cost by transferring the financial risk of health care from patients to providers.” (§ 1342, subd.
(d), italics added; **430  *339  Pacific Bay Recovery, Inc. v. California Physicians’ Services,
Inc. (2017) 12 Cal.App.5th 200, 207, 218 Cal.Rptr.3d 562.) If we recognize a legal duty not to
underreimburse hospitals and other medical providers for the “reasonable and customary value”
of emergency medical services, that duty would ostensibly give rise to a negligence-based tort
claim as well as the intentional tort claim the hospitals explicitly urge us to create here. A health
plan would be liable for negligence if it acted unreasonably in anticipating the “reasonable and
customary value” of the services its enrollees received. But such a negligence-based tort would be
both useless and impossible to comply with. It is useless because the alleged damages—the amount
by which it shorted the hospital or medical provider—are already recoverable in a quantum meruit
action. It is impossible to comply with because a health plan's liability would turn on whether the
reimbursement amount it pays on day 45 ends up being reasonably or unreasonably below the
amount that a jury in the quantum meruit action will fix on day 200 as being the “reasonable and
customary value” of the services rendered. Health plans trying to avoid negligence liability for
this tort would have every incentive to pay more just to be safe, which would drive up the cost of
health care to the public—a result, as noted above, that is at odds with one of the Knox-Keene Act's
purposes. A health plan would be liable for the intentional tort if it intended to pay less than the
amount that a jury at some point in the future fixes as being the “reasonable and customary value”
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of the services rendered. But health plans do not accidentally select the amount of reimbursement
they remit to a hospital or other medical provider; the payment amount is always intentionally
selected. As a result, the only way to avoid liability for such an intentional tort is to err on the side
of paying too much—which will also drive up the cost of health care, and thus is also at odds with
one of the Knox-Keene Act's purposes.


[11]  [12] Third, recognizing a legal duty—and, on the basis of that duty, an intentional tort—
not to underreimburse a hospital the “reasonable and customary value” of emergency medical
services would create a powerful incentive for a hospital or other medical provider to bring such
a tort claim in every case. By statute, punitive damages are available whenever a tortfeasor is
“guilty of oppression, fraud, or malice” (Civ. Code, § 3294, subd. (a)), and this finding turns on
the tortfeasor's alleged motive (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7
Cal.4th 503, 516, 28 Cal.Rptr.2d 475, 869 P.2d 454). The hospitals in this case assert that Kaiser
is deserving of punitive damages because it intentionally underpaid them with the alleged bad
motive of trying to save money and turn a profit. Given that health plans’ payments are always
intentional and that health plans always act to varying extents with a profit motive, health plans
would be potentially liable for punitive damages in every case. And given that punitive damages
can be imposed up to a constitutional maximum of 10 times the amount of the underpayment (see
*340  Simon v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1182, 29 Cal.Rptr.3d
379, 113 P.3d 63 (Simon) [“ratios between the punitive damages award and the plaintiff's actual or
compensatory damages significantly greater than 9 or 10 to 1 are suspect”]), hospitals and other
medical providers would have every reason to bring an intentional tort claim in every case in the
hopes of convincing a jury to award them up to 11 times the amount of underpayment. Where,
as here, the “imposition of a tort duty of care” is “likely to add an unnecessary and potentially
burdensome ... volume of ... litigation,” that potentiality counsels strongly against such **431  a
duty. (Goonewardene v. ADP, LLC (2019) 6 Cal.5th 817, 841, 243 Cal.Rptr.3d 299, 434 P.3d 124;
Centinela, supra, 1 Cal.5th at pp. 1017-1018, 209 Cal.Rptr.3d 280, 382 P.3d 1116 [same]; Cedars,
supra, 18 Cal.4th at p. 15, 74 Cal.Rptr.2d 248, 954 P.2d 511 [discouraging creation of a duty when
“[a] separate tort remedy would be subject to abuse”]; see Harris, supra, 14 Cal.App.4th at p. 81,
17 Cal.Rptr.2d 649 [discouraging “[p]roposals to extend tort remedies to commercial contracts[,
which] create the potential of turning every breach of contract dispute into a punitive damage
claim”].) And even if it is desirable to try to draw a line between an ordinary, “healthy” profit
motive that does not warrant punitive damages and a truly venal profit motive that does, that line
is far too illusory to offset the otherwise powerful incentive to take one's chances by suing for
punitive damages. (Accord, Foley, supra, 47 Cal.3d at p. 697, 254 Cal.Rptr. 211, 765 P.2d 373
[refusing to create a tort when “it would be difficult if not impossible to formulate a rule that would
assure that only ‘deserving’ cases give rise to tort relief”].)


The hospitals and their amici respond with what boil down to two arguments.
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First, the hospitals argue that Kaiser is already under a tort duty not to violate the Knox-Keene
Act's provisions because Centinela, supra, 1 Cal.5th 994, 1 Cal.5th 994, 382 P.3d 1116, previously
recognized a negligence-based tort grounded in the Knox-Keene Act, and because a negligent
violation of this duty must necessarily be subsumed within an intentional violation of the same
duty. This argument rests on an incorrect and overgeneralized reading of Centinela. Centinela held
that a health plan has a legal duty, enforceable in a tort claim, (1) not to negligently “delegate its
financial responsibility” to reimburse hospitals and other medical providers under the Knox-Keene
Act to other entities known as risk-bearing organizations if the plan knows or should know that
its delegate “would not be able to pay” the reimbursements, and (2) not to negligently “continu[e]
or renew[ ] a delegation contract” with its delegate “when it knows or should know that there can
be no reasonable expectation that its delegate will be able to” pay reimbursements. (Centinela, at
pp. 1002, 1017-1022, 209 Cal.Rptr.3d 280, 382 P.3d 1116; T.H., supra, 4 Cal.5th at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) Because a health plan's act of delegation absolves the plan of any
further liability under the Knox-Keene Act (Centinela, at pp. 1010, 1014, 209 Cal.Rptr.3d 280,
382 P.3d 1116), the legal duty recognized in Centinela operated to fill a gap in the provisions
of the Knox-Keene Act that would have otherwise allowed health plans to make reckless—and
hence *341  “morally blameworthy”—delegations of the duty to pay and thereby to leave hospitals
and other medical providers “without any reasonable prospect of payment” despite their statutory
entitlement to such remuneration. (Id. at p. 1017, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) Contrary
to what the hospitals suggest, Centinela did not purport to create a free-floating tort duty attaching
to every provision of the Knox-Keene Act, including those where there is no gap, such as in the
context of this case, where the hospitals and other medical providers already have the right to
sue for quantum meruit to recover any underpayment. Second, amici seem to suggest that a tort
remedy is warranted because the existing quantum meruit remedy is inadequate. Specifically, they
urge that the quantum meruit remedy inevitably undervalues emergency medical services because
“reasonable and customary value” is keyed to the market value for those services and the market
includes contractually agreed-upon rates, yet those contract-based rates **432  are lower because
hospitals and other providers are willing to offer discounts in exchange for benefits like being able
to market and cross-sell their full range of medical services to the health plans’ enrollees. A market
value that does not add a premium to account for the absence of the benefits of a contract, amici
continue, is inadequate and creates a disincentive for health plans to form contracts in order to
get lower rates. We disagree. The quantum meruit remedy by definition looks to the reasonable,
market-based value of the services provided: That value is calculated by looking at the “full range
of fees” charged and accepted in the market (e.g., Sanjiv Goel, M.D., Inc. v. Regal Medical Group,
Inc. (2017) 11 Cal.App.5th 1054, 1060, 1062, 217 Cal.Rptr.3d 908 (Goel)), and thus encompasses
the lower rates grounded in contracts as well as the higher rates charged and accepted where no
contract exists. As a result, the quantum meruit remedy is not inadequate simply because it does
not require the trier of fact to add a premium across the board. More to the point, creating a tort
remedy with the extensive drawbacks outlined above in order to fine-tune the complex market for
health care services is, in any event, a bit like swatting a fly with Thor's hammer. Such fine-tuning
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is better left to our Legislature. (Foley, supra, 47 Cal.3d at p. 694, 254 Cal.Rptr. 211, 765 P.2d
373 [“Significant policy judgments affecting social policies and commercial relationships” that
“ha[ve] the potential to alter profoundly ... the cost of products and services ... is better suited for
legislative decisionmaking”].)


Because we conclude that there is no legal duty not to negligently or intentionally underreimburse
a hospital or other medical provider, the trial court properly dismissed the hospitals’ intentional
tort claim based on that duty's nonexistence.


B. Unfair competition law
[13] “As its name suggests, California's unfair competition law bars ‘unfair competition’ and
defines the term as a ‘business act or practice’ that is *342  (1) ‘fraudulent,’ (2) ‘unlawful’, or
(3) ‘unfair.’ ” (Shaeffer v. Califia Farms, LLC (2020) 44 Cal.App.5th 1125, 1135, 258 Cal.Rptr.3d
270 (Shaeffer), quoting Bus. & Prof. Code, § 17200; see Cel-Tech Communications, Inc. v. Los
Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973 P.2d 527.)
“Each is its own independent ground for liability under the unfair competition law.” (Shaeffer, at
p. 1135, 258 Cal.Rptr.3d 270; Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185,
1196, 151 Cal.Rptr.3d 827, 292 P.3d 871 (Aryeh) [noting independent “prong[s]”].)


[14]  [15] Because a plaintiff states a claim under the unlawful prong of the unfair competition
law by showing that the challenged practice violates a California “statute or regulation” (Gutierrez
v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1265, 248 Cal.Rptr.3d 61
(Gutierrez); Aryeh, supra, 55 Cal.4th at p. 1196, 151 Cal.Rptr.3d 827, 292 P.3d 871), a plaintiff may
as a general matter state a claim under the unfair competition law for a violation of the Knox-Keene
Act. (See Bell, supra, 131 Cal.App.4th at pp. 217, fn. 6, 221 & fn. 9, 31 Cal.Rptr.3d 688 [unfair
competition claim based on failure to reimburse under section 1371.4 viable]; Coast Plaza Doctors
Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 699, 704-706, 129 Cal.Rptr.2d 650
[same]; California Emergency Physicians Medical Group v. PacifiCare of California (2003) 111
Cal.App.4th 1127, 1134, 4 Cal.Rptr.3d 583 [same], disapproved on another ground in Centinela,
supra, 1 Cal.5th 994, 209 Cal.Rptr.3d 280, 382 P.3d 1116; **433  Northbay Healthcare Group -
Hospital Div. v. Blue Shield of California Life & Health Insurance (N.D.Cal. 2018) 342 F.Supp.3d
980, 986-987 (Northbay) [same]; see generally California Medical Assn., Inc. v. Aetna U.S.
Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 169, 114 Cal.Rptr.2d 109 [unfair
competition claims based on “acts made unlawful by Knox-Keene” Act viable]; Blue Cross of
California, Inc. v. Superior Court (2009) 180 Cal.App.4th 1237, 1250-1251, 102 Cal.Rptr.3d
615 [same]; cf. Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284,
1297-1299, 22 Cal.Rptr.2d 20 [prior to enactment of section 1371.4, Knox-Keene Act did not
require reimbursement, such that the failure to reimburse was “lawful on its face” and hence
not actionable under unfair competition law); Regents of the Univ. of California v. Global Excel
Mgmt. (C.D.Cal. Jan. 10, 2018, No. SA CV 16-0714-DOC (Ex)) 2018 WL 5794508, pp. *21-22,
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2018 U.S.Dist. Lexis 89413, p. *62 (Regents) [entering judgment declining relief under unfair
competition law due to lack of proof].)


[16]  [17] The unfair competition law affords two types of relief—namely, restitution and
injunctive relief. (Bus. & Prof. Code, § 17203; Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 950,
119 Cal.Rptr.2d 296, 45 P.3d 243.) Of the two, injunctive relief is the “ ‘primary form of relief.’
” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337, 120 Cal.Rptr.3d 741, 246 P.3d
877). Relief does not, however, include damages, whether they be consequential or punitive. (
*343  Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1148, 131 Cal.Rptr.2d
29, 63 P.3d 937; Inline, Inc. v. Apace Moving Systems, Inc. (2005) 125 Cal.App.4th 895, 904, 23
Cal.Rptr.3d 216.)


[18] As applied to a violation of the Knox-Keene Act's requirement for reimbursement of
emergency medical services, the restitution available under the unfair competition law would
be entirely duplicative. The hospitals may certainly seek restitution for Kaiser's violation of
its Knox-Keene Act duty to reimburse them for the “reasonable and customary value” of the
emergency medical services they provided to Kaiser enrollees, but that restitutionary award
is indistinguishable from the award they would receive through their quantum meruit claim.
(Hartford Casualty Ins. Co. v. J.R. Marketing, L.L.C. (2015) 61 Cal.4th 988, 996, 190 Cal.Rptr.3d
599, 353 P.3d 319 [quantum meruit allows for “restitution”].)


What is more, the injunctive relief the hospitals seek—that is, an order enjoining Kaiser from
violating the Knox-Keene Act by underpaying for emergency medical services in the future
—is legally unavailable. To the extent it requires Kaiser more specifically not to underpay
reimbursement when its enrollees receive emergency medical services in every future instance,
it is difficult to see how Kaiser could comply: It is impossible for Kaiser to definitively know
the “reasonable and customary value” of emergency medical services until a jury fixes that value,
but Kaiser is statutorily obligated to pay some reimbursement amount within 30 or 45 days of
rendering those services. If Kaiser incorrectly estimates the “reasonable and customary” value
and underpays, it will have violated the injunction and will ostensibly be subject to contempt
penalties. To us, such an injunction would be “ ‘so vague that [persons] of common intelligence
must necessarily guess at its meaning and differ as to its application’ ”; as such, it would be invalid
and could not form the basis for the “potent weapon” of contempt. (In re Berry (1968) 68 Cal.2d
137, 156, 65 Cal.Rptr. 273, 436 P.2d 273; People v. Uber Technologies, Inc. (2020) 56 Cal.App.5th
266, 316, 270 Cal.Rptr.3d 290; see generally **434  People ex rel. Gascon v. HomeAdvisor, Inc.
(2020) 49 Cal.App.5th 1073, 1082, 263 Cal.Rptr.3d 438 [“ ‘An injunction must be sufficiently
definite to provide a standard of conduct for those whose activities are to be proscribed ...”].) To
the extent it requires Kaiser more generally to “obey the law,” such an injunction would be equally
invalid. (City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 416, 117
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Cal.Rptr.2d 582 [“a court may not issue a broad injunction to simply obey the law ...”]; Connerly
v. Schwarzenegger (2007) 146 Cal.App.4th 739, 752, 53 Cal.Rptr.3d 203 [same].)


[19] Thus, the trial court properly dismissed the hospitals’ unfair competition claim to the extent it
sought injunctive relief but erred in dismissing that *344  claim to the extent it sought restitution. 9


The latter error was harmless, however, given that the hospitals were able to effectively pursue
restitution as part of their quantum meruit claim. (Cf. Guz v. Bechtel Nat. Inc. (2000) 24 Cal.4th
317, 352, 100 Cal.Rptr.2d 352, 8 P.3d 1089 [where cause of action is duplicative of another cause
of action in the complaint, it is “superfluous” and subject to summary adjudication].)


9 In light of this conclusion, we have no occasion to consider whether injunctive relief is also
barred by the doctrine of judicial abstention. (E.g., Alvarado v. Selma Convalescent Hospital
(2007) 153 Cal.App.4th 1292, 1297-1298, 64 Cal.Rptr.3d 250; Hambrick v. Healthcare
Partners Medical Group, Inc. (2015) 238 Cal.App.4th 124, 150, 189 Cal.Rptr.3d 31.)


III. Propriety of the Jury Instruction Defining “Reasonable and Customary Value”
[20] The hospitals and their amici level two different complaints at the trial court's jury instruction
defining “reasonable and customary value.” We independently examine instructional issues.
(People v. Scully (2021) 11 Cal.5th 542, 592, 278 Cal.Rptr.3d 792, 486 P.3d 1029.)


A. Pertinent facts
In its initial instructions given prior to the presentation of evidence, the trial court instructed the jury
that (1) it would be “asked to decide” the “reasonable value” of the emergency medical services
the hospitals provided, (2) “reasonable value” is defined as “what a hypothetical buyer would have
offered and what a hypothetical seller would have accepted” for those services, (3) in assessing
reasonable value, the jury may “consider” (a) “all of the people in the market,” and (b) “what”
Kaiser and the hospitals “agreed on before” because “these folks are in the market,” but that their
prior agreements do not “dictate” the “reasonable value.”


At the conclusion of trial, the court instructed the jury in pertinent part:


“The measure of recovery in quantum meruit is the reasonable value of the services. Reasonable
value is the price that a hypothetical willing buyer would pay a hypothetical willing seller for
the services, neither being under compulsion to buy or sell, and both having full knowledge of
all pertinent facts. Reasonable value can be described as the ‘going rate’ for those services in
the market.
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“In determining reasonable value, you should consider the full range of
transactions presented to you, but you are not bound by them. You may choose
to use the transactions you believe reflect the price that a hypothetical *345
willing buyer would pay a hypothetical willing seller for the services. On the
other hand, you may reject transactions you believe do not reflect the price that
a hypothetical **435  willing buyer would pay a hypothetical willing seller for
the services.”


(Italics added.)


B. Analysis
The hospitals argue that the trial court erred in telling the jury to determine “reasonable value” by
looking at what a “hypothetical willing buyer” would pay a “hypothetical seller” for the services.
Amici, by contrast, argue that the trial court erred in not telling the jury to give the parties’
prior agreements greater—if not dispositive—weight in assessing that value. Neither argument
has merit.


[21]  [22] In Children's Hospital, supra, 226 Cal.App.4th 1260, 172 Cal.Rptr.3d 861, the court
held that the “reasonable and customary value” of reimbursement for emergency medical services
under the Knox-Keene Act is pegged to the “[r]easonable” or “fair market value” of those services.
(Id. at p. 1274, 172 Cal.Rptr.3d 861.) Children's Hospital went on to define that value as “the price
that “ ‘a willing buyer would pay to a willing seller, neither being under compulsion to buy or
sell, and both having full knowledge of all pertinent facts.’ ” [Citation.]” (Ibid.) As one would
anticipate given the quantum meruit claim at issue, Children's Hospital borrowed its “reasonable
market value” standard from the law of quantum meruit. (Id. at pp. 1274-1275, 172 Cal.Rptr.3d
861.) That law looks to the “reasonable value of [the] services” in the “open market,” and explicitly
acknowledges that this value may be different than the price fixed by a prior contract between
the parties to that case. (Maglica v. Maglica (1998) 66 Cal.App.4th 442, 450, 78 Cal.Rptr.2d
101 (Maglica).) The determination of reasonable value is to account for a “wide variety of
evidence.” (Children's Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


[23] Under this law, the trial court's reference to a “hypothetical buyer” and “hypothetical seller”
was entirely appropriate. “Fair market value” is defined in many other contexts as that amount
that “hypothetical buyers and sellers” would pay in a “hypothetical transaction.” (South Bay
Irrigation Dist. v. California-American Water Co. (1976) 61 Cal.App.3d 944, 976, 133 Cal.Rptr.
166; People v. Seals (2017) 14 Cal.App.5th 1210, 1217, 222 Cal.Rptr.3d 589; Xerox Corp. v.
County of Orange (1977) 66 Cal.App.3d 746, 752-753, 136 Cal.Rptr. 583; County of San Diego v.
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Assessment Appeals Board No. 2 (1983) 140 Cal.App.3d 52, 57, 189 Cal.Rptr. 145; People ex rel.
Dept. of Transportation v. Clauser/Wells Partnership (2002) 95 Cal.App.4th 1066, 1083, fn. 15,
116 Cal.Rptr.2d 240.) This makes sense. Where, as here, the *346  reimbursement transactions
at issue between the hospitals and Kaiser are compelled by the Knox-Keene Act and federal law,
and where fair market value by definition looks to a fully consensual transaction, a determination
of fair market value is necessarily hypothetical. As a result, and contrary to what the hospitals
strenuously urge, the absence of the word “hypothetical” in the definition of “reasonable value”
set forth in Children's Hospital is of no consequence.


Not only is it legally appropriate to key “reasonable value” to the price fixed by a willing
“hypothetical buyer” and willing “hypothetical seller” in a “hypothetical transaction,” but it is
affirmatively helpful because it emphasizes another pertinent legal principle—namely, that the
parties’ prior actual transactions are not dipositive. (Maglica, supra, 66 Cal.App.4th at p. 450, 78
Cal.Rptr.2d 101.) For much the same reason, amici's argument that the prior transactions should
be accorded extra weight—rather than be treated as one of the colors in the prism of the “wide
variety of evidence” relevant to reasonable value—is legally incorrect. (See Children's Hospital,
supra, 226 Cal.App.4th at p. 1274, 172 Cal.Rptr.3d 861.)


**436  At oral argument, the hospitals articulated a new challenge to the instruction—namely,
that the portion of the instruction allowing the jury to “reject transactions you believe do not
reflect the price that a hypothetical willing buyer would pay a hypothetical willing seller for the
services” improperly empowered the jury to capriciously disregard relevant evidence bearing on
the “reasonable and customary value” of the services provided, and thereby undercut the earlier
portion of the instruction advising the jury to “consider the full range of transactions presented.”
We are unpersuaded. The discretion accorded by the jury to reject some transactions does no more
than reflect the reality that some market transactions will more closely resemble the transactions
at issue in the case before the jury, and some will bear less resemblance, and thus gives the jury the
ability to give greater weight to the former and less weight to the latter in fixing what a hypothetical
buyer and seller would pay for the specific services at issue in that case.


IV.–V. **


** See footnote *, ante.


Unpublished Text Follows
The hospitals and amici challenge the trial court's (1) limitation on their expert witness's testimony
and (2) rulings regarding four categories of evidence bearing on the “reasonable and customary”
value of the emergency medical services at issue in this case. We review evidentiary rulings for
an abuse of discretion (People v. Dworak (2021) 11 Cal.5th 881, 895), but independently review
any subsidiary questions of law (Goel, supra, 11 Cal.App.5th at p. 1060).
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A. Limitation on expert opinion testimony


1. Pertinent facts


In accordance with the trial court's pretrial ruling, the hospitals’ expert witness opined to the jury
that the “reasonable and customary value” of the emergency medical services provided to Kaiser's
enrollees should be fixed at 90 percent of the hospitals’ full, billed rates. The expert calculated his
90 percent figure by taking the average of the following three percentages: (1) 83 percent, which
represented the “course of dealing” between Kaiser and the hospitals, and was calculated by (a)
taking the percentage from the parties’ most recent contract (51 percent), (b) adding 15 percent
to reflect that the hospitals, without a contract, no longer received the contract-based rate of 51
percent for the subset of Kaiser enrollees who were also enrolled in Medicare (which reimburses
at a much lower rate), and (c) adding another 15 percent to reflect that the hospitals, without a
contract, did not receive any of the ancillary benefits (such as cross-marketing opportunities) that
come with having a contract (the expert did not explain where the other two percent comes from);
(2) 87 percent, which represented the most analogous “comparison” point, and was calculated
by (a) taking the average percentage for rental network contracts (72 percent), and (b) adding an
additional 15 percent to reflect that the hospitals, without an actual rental network contract, did not
receive any of the ancillary benefits that come with having a contract; and (3) 100 percent, which
represents the hospitals’ full, billed rates, which was appropriate because the hospitals’ billed rates
are in the “lower third” of rates in the “region.”


Partway through the expert's testimony, the trial court questioned the expert outside the jury's
presence. After the expert was unable to answer several of the court's questions, the court ruled
that the third percentage in the expert's calculation—that is, 100 percent for the hospitals’ full,
billed rate—must be excluded. The court cited three reasons for its ruling: (1) the expert could
not explain why the hospitals’ full, billed rate accounted for one-third of his calculation when
only eight percent of the hospitals’ clientele paid the full rate; (2) the expert did not show that the
small percentage of transactions where the full, billed rate was paid had any resemblance to the
transactions at issue here; and (3) the expert did not explain why the hospitals’ full, billed rates
being on the lower end of full, billed rates vis-à-vis other hospitals made it appropriate to use that
rate for one-third of his calculation.


When the jury returned, the court informed the jury that, after “a long discussion,” “the court
concluded that the third prong [regarding the full, billed rates] doesn't belong there.” The expert
then opined that the relevant percentage was 85 percent (that is, the average of the other two
percentages—83 percent and 87 percent).
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2. Analysis


A witness may testify as an expert if he possesses the requisite “special knowledge, skill,
experience, training, or education,” on any “subject that is sufficiently beyond common experience
that the opinion of an expert would assist the trier of fact” if it is “[b]ased on a matter ... perceived
by or personally known to the [expert]” and “is of a type that reasonably may be relied upon by
an expert in forming an opinion upon the subject ....” (Evid. Code, §§ 720, 801, subds. (a) & (b).)
To enforce these requirements as well as those in Evidence Code section 802, a trial court must
“act[ ] as a gatekeeper to exclude expert opinion testimony that is (1) based on a matter of a type
on which an expert may not reasonably rely, (2) based on reasons unsupported by the material on
which the expert relies, or (3) speculative.” (Sargon Enterprises, Inc. v. University of Southern
California (2012) 55 Cal.4th 747, 771-772 (Sargon).) As part of this responsibility, a trial court
may exclude expert testimony if it concludes that “ ‘there is simply too great an analytical gap
between the data and the opinion offered.’ [Citation.]” (Id. at p. 771.)


The trial court did not abuse it discretion in prohibiting the expert from relying upon the hospitals’
full, billed rates as one-third of his proffered calculation because the court's further inquiry
revealed “too great an analytical gap between the data and the opinion [he] offered.” Despite many
opportunities to do so, the expert was unable to explain why it made “logic[al]” or “rational” sense
to treat the hospitals full, billed rate as one of three ingredients going into the reasonable value
of the hospitals’ services when very few patrons actually paid that full rate, when there was no
showing that those patrons’ transactions were in any way similar to the transactions at issue in this
case, and when the expert could not explain why the relative low amount of the hospitals’ full,
billed rates justified treating those rates as one of three ingredients.


The hospitals respond with three arguments.


First, they argue that their full, billed rates are relevant. This is true, but beside the point. The issue
here is not whether they are relevant, but whether the expert offered any rational reason for giving
the full, billed rate such prominence in his calculation. He did not, and this was “too great a ...
gap” in his analysis.


Second, the hospitals assert that the trial court went beyond the gatekeeper role approved by
Sargon, supra, 55 Cal.4th at pp. 771-772, because (1) the three bases Sargon articulated for
excluding expert testimony do not include exclusion for expert testimony with analytical gaps,
and (2) the trial court merely disagreed with their expert's conclusions, which is an impermissible
basis for excluding testimony under Sargon. These assertions lack merit. There is no question
that Sargon expressly empowered a trial court to exclude expert testimony whenever “there is
simply too great an analytical gap between the data and the opinion offered.’ [Citation.]” (Id. at
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p. 771.) We reject the hospitals’ argument that our Supreme Court did not mean what it said.
Further, the trial court in this case did not disagree with the expert's conclusion; instead, the
court excluded the evidence because the expert could not explain the part of his “ ‘methodology’
” that the court excluded, which is precisely what Sargon contemplates. (Id. at p. 772 [“the
gatekeeper's focus ‘must be solely on principles and methodology, not on the conclusions that they
generate’ [citation]”].)


Third, the hospitals contend that the trial court exuded “palpable” “hostility” toward their expert,
which they imply taints the court's evidentiary rulings and otherwise prejudiced the hospitals.
This contention finds no support whatsoever in the record. To be sure, the court told the expert
to remain on the stand as the court excused the jury in order to probe the basis for the expert's
opinion, vigorously examined the expert regarding the reasons for treating the full, billed rate
as one-third of his calculation, and ultimately told the jury that it had ruled that the full, billed
rate “doesn't belong there.” But this conduct confirms that the trial court was merely doing what
Sargon requires—namely, acting as a gatekeeper to ensure that the trier of fact is not presented with
expert testimony based on logically unsupported methodologies. The court's conduct, as well as its
demeanor in undertaking that conduct, was nowhere near the type of “persistent[ ]” “discourteous
and disparaging remarks” aimed at “discredit[ing]” one party that crosses over the line into judicial
misconduct. (People v. Santana (2000) 80 Cal.App.4th 1194, 1206-1207.)


B. Exclusion of categories of evidence bearing on “reasonable and customary value”
The hospitals and their amici argue that the trial court erred in excluding from the jury's
consideration four “relevant data point[s]” bearing on the “reasonable and customary value” of
the emergency medical services the hospitals provided: (1) what Kaiser paid other hospitals for
emergency medical services, (2) the hospitals’ full, billed rates, (3) what Kaiser received when
its affiliated hospitals provided emergency medical services to the hospitals’ enrollees (because
the hospitals self-insured their employees), and (4) what methodology Kaiser used internally to
calculate the “reasonable and customary” value it would pay the hospitals for emergency medical
services. 10


10 The hospitals repeatedly assert that Kaiser's internal methodology changed “overnight”
because Kaiser's reimbursement amounts dropped significantly when Kaiser went from
participating in a rental network to making payments based on its methodology. On these
facts, however, the drop reflects a shift from one external methodology for paying (that
is, the rental networks’ contract rates) to an internal methodology—not from one internal
methodology to another. Thus, the evidence at trial does not support the notion that Kaiser
altered its internal methodology to reduce reimbursement amounts.


We reject the first two challenges at the outset for the simple reason that the trial court never
excluded those “data point[s].” Although the trial court did not allow the hospitals’ expert to
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discuss what Kaiser paid other hospitals for emergency medical services because those rates were
not part of the expert's methodology or opinion, the contracts setting forth those payments were
admitted into evidence. The court also admitted evidence of what percentage of the hospitals’ full,
billed rates various entities paid for services as well as the dollar amount corresponding with 85
percent of those full, billed rates; from these, the jury could calculate the rates themselves. The
absence of the rates themselves is hardly surprising, as the hospitals repeatedly told the trial court
that they preferred the evidence to be presented as “a percentage of the full, billed rates” rather
than with the rates themselves.


We now turn to the two categories of evidence that were excluded.


1. Pertinent facts


a. The hospitals’ payments to Kaiser


During the direct examination of one of the hospitals’ vice presidents, the hospital asked if there
were “situations in which [the hospitals are] the party who pays Kaiser for emergency trauma
services.” When the vice president answered that such situations exist because the hospitals “self-
insure[ ] [their] employees,” the trial court said, “Oh, no. Move on.”


b. Kaiser's internal methodology


In two different motions in limine, Kaiser moved to exclude evidence of its internal methodology
on the grounds that it was both irrelevant and subject to exclusion under Evidence Code section
352 due to any probative value being substantially outweighed by undue consumption of time, by
danger of confusing the jury, and by undue prejudice. The trial court deferred ruling until trial. In
the midst of trial, however, the court excluded any evidence of Kaiser's internal methodology on
two mutually reinforcing grounds: (1) what Kaiser offered to pay—and its internal deliberations
regarding how to come up with that offer—was “really irrelevant,” and (2) even if Kaiser's
methodology was relevant, a single “market participant's subjective view of value without knowing
whether or not it would be accepted,” had only “marginal” relevance that was “substantially
outweighed” (a) “by the risk” of confusing the jury, when that “reasonable value” issue is to be
adjudged objectively, and (b) by the risk that the jury might misuse evidence bearing on Kaiser's
subjective intent to paint Kaiser's staff as “awful people trying to do underhanded things,” when
Kaiser's motive is not “material” to the sole question of reasonable value at issue in the case.
Curiously, the hospitals told the trial court that they agreed that Kaiser's subjective motive was
irrelevant.
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2. Analysis


Evidence is “relevant” if it has “any tendency in reason to prove or disprove any disputed fact
that is of consequence to the determination of the action.” (Evid. Code, § 210; People v. Sanchez
(2019) 7 Cal.5th 14, 54.) Even if an item of evidence is relevant, a trial court has “broad discretion”
to “exclude” that item “if its probative value is substantially outweighed by the probability that
its admission will (a) necessitate undue consumption of time or (b) create substantial danger of
undue prejudice, of confusing the issues, or of misleading the jury.” (Evid. Code, § 352; People
v. Rodrigues (1994) 8 Cal.4th 1060, 1124.) A trial court may raise and sustain its own objection
to evidence under Evidence Code section 352. (E.g., Gherman v. Colburn (1977) 72 Cal.App.3d
544, 581.)


a. The hospitals’ payments to Kaiser


The trial court did not abuse its discretion in excluding evidence of what the hospitals (in their role
as self-insurers of their employees) paid Kaiser for emergency medical services for two reasons.


First, this evidence was properly excluded under Evidence Code section 352. To be sure, this
evidence is relevant. It is well settled that “any evidence bearing upon the ‘reasonable market
value’ of” emergency medical services is “relevant,” including “the full range of fees” charged and
paid in the market. (Goel, supra, 11 Cal.App.5th at pp. 1060, 1063; Children's Hospital, supra,
226 Cal.App.4th at pp. 1274, 1277; Northbay Healthcare Group -Hospital Div. v. Blue Shield of
California Life & Health Ins. (N.D.Cal. Apr. 2, 2019, No. 17-cv-02929-WHO) 2019 U.S.Dist.
Lexis 227356, p. *3; Regents, supra, 2018 U.S.Dist. Lexis 89413, at p. *55). The amount that
the hospitals paid Kaiser for emergency services certainly fits within this definition because it
is a transaction for emergency medical services in the pertinent market. But, as the trial court
elsewhere noted, the hospitals and Kaiser are just a very small subset of participants in that market.
“Cherry-picking” and placing undue focus on transactions involving those two participants, the
trial court feared, would risk presenting the jury with a “skewed market” when the law requires
an evaluation of the “full range of fees” charged and paid in the market. The extent of this skew
may have been ever greater if, as the hospitals argued, Kaiser was “unique” in that market as both
a medical insurance provider and a hospital operator. As noted above, Evidence Code section 352
grants a trial court the power to exclude evidence where, as here, its probative value is substantially
outweighed by the substantial danger of confusing the issues or misleading the jury. That the trial
court did not articulate any specific basis for its exclusion of this evidence is of no consequence
because we review the court's ruling, not its reasoning. (People v. Kirvin (2014) 231 Cal.App.4th
1507, 1516.)
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Second, even if the trial court erred, the hospitals have not demonstrated that they were prejudiced
by this error because they never proffered to the trial court the rate at which the hospitals
reimbursed Kaiser for the emergency medical services. (People v. Anderson (2001) 25 Cal.4th 543,
580 [“the reviewing court must know the substance of the excluded evidence in order to assess
prejudice”]; see also Evid. Code, § 354.) Without knowing whether that rate is higher or lower
than the rate at which Kaiser paid the hospitals in this case, the hospitals cannot carry their burden
of proving that a different outcome was reasonably probable had this evidence been admitted.
(People v. Masters (2016) 62 Cal.4th 1019, 1064 (Masters).)


The hospitals’ sole argument on appeal is that evidence of what they paid Kaiser is relevant. As
explained above, we agree with the hospitals on this point but nevertheless conclude there was
no abuse of discretion to exclude the evidence under Evidence Code section 352, a provision
the hospitals did not address in their briefs on appeal. To the extent the hospitals are asserting
that the general mandate that the trier of fact fixing the “reasonable and customary value” of
emergency medical services must consider a “wide variety of evidence” overrides a trial court's
discretion to exclude specific pieces of evidence under Evidence Code section 352, we reject that
assertion both because this non-constitutionally-based case law cannot wipe away our Legislature's
statutory grant of discretion and because this mandate is not absolute in any event: The pertinent
cases acknowledge that “[s]pecific criteria might or might not be appropriate for a given set of
facts” (Children's Hospital, supra, 226 Cal.App.4th at p. 1275), such that the mandate “leaves
considerable discretion to trial courts to determine what billing and payment evidence might be
relevant to a particular case” (Goel, supra, 11 Cal.App.5th at p. 1060, fn. 3).


b. Kaiser's internal methodology


The trial court did not abuse its discretion in excluding evidence of Kaiser's internal methodology
for calculating its reimbursement payments to the hospitals. We need not address whether a health
plan's internal methodology is relevant in the first place because, assuming its base relevance, the
trial court acted within its discretion in excluding the evidence under Evidence Code section 352
because (1) a health plan's subjective view of the value as to what it should offer for a hospital's or
other medical provider's emergency medical services is of marginal relevance to the question of
what the value of those services are in the market, which is a function of what price is offered and
accepted (e.g., Northbay, supra, 342 F. Supp. 3d at p. 987 [what matters is “not the methodology,”
but rather “the results of a value determination—the reasonable reimbursements and the amount
paid”]), and (2) that marginal relevance is substantially outweighed by the dangers that a jury
might give the plan's subjective view more weight than it deserves and that the jury might punish
the plan for its subjective parsimoniousness. Even Children's Hospital, supra, 226 Cal.App.4th
at p. 1278, acknowledges that “subjective” criteria such as “costs” are of little relevance to the
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issue of reasonable value. What is more, the marginal relevance of Kaiser's internal methodology
to the question of reasonable value means that its exclusion was not reasonably probable to alter
the jury's assessment of that value. (Masters, supra, 62 Cal.4th at p. 1064.)


V. Propriety of Denial of Costs
In its cross-appeal, Kaiser argues that the trial court erred in flatly denying its motion for costs,
seemingly on the ground that Kaiser was not the “prevailing party” because its failure to prevail
on its cross-complaint for overpayment canceled out its victory in defending against the hospitals’
claims. We independently review whether a party is entitled to costs as a matter of right (Charton
v. Harkey (2016) 247 Cal.App.4th 730, 739), and conclude that the trial court erred.


The statute governing costs expressly specifies that a “defendant” is a prevailing party entitled to
costs “where neither plaintiff nor defendant obtains any relief.” (Code Civ. Proc., § 1032, subd. (a)
(4); Zintel Holdings, LLC v. McLean (2012) 209 Cal.App.4th 431, 438.) As the hospitals concede,
this language perfectly describes Kaiser in this case. The hospitals invite us to fashion a special
exception to this statutory mandate just for cases adjudicating the “reasonable and customary
value” of emergency medical services under the Knox-Keene Act, but this is an invitation we must
decline because it is not our role to rewrite statutes. (State Dept. of Public Health v. Superior Court
(2015) 60 Cal.4th 940, 956.) Because the trial court's categorical ruling obviated the need for the
court to consider the hospitals’ multifarious objections to specific cost items requested by Kaiser,
we reverse the order denying costs and remand the proceeding on the hospitals’ motion to strike or
tax Kaiser's costs to the trial court to consider the hospitals’ objections in the first instance. (E.g.,
Ellis v. Toshiba America Information Systems, Inc. (2013) 218 Cal.App.4th 853, 887.)


End of Unpublished Text


DISPOSITION


The judgment is affirmed. The order denying costs is reversed and remanded for the trial court to
consider the hospitals’ previously raised *347  objections to specific cost items. Kaiser and Kaiser
Foundation Hospitals are entitled to their costs on the appeal and cross-appeal.


We concur:


ASHMANN-GERST, Acting P. J.


CHAVEZ, J.
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17 Cal.App.4th 432, 21 Cal.Rptr.2d 313


LOS ANGELES EQUESTRIAN CENTER, INC., et al., Plaintiffs and Appellants,
v.


CITY OF LOS ANGELES et al., Defendants and Respondents.


No. B065304.
Court of Appeal, Second District, California.


Jul 22, 1993.


SUMMARY


Equestrian corporations and individual shareholders and creditors brought an action against a city
and certain municipal departments and boards. Plaintiff corporations had entered into a concession
agreement with the city for operation of an equestrian facility on city-owned land. Several years
later, plaintiffs lost their interest in the concession agreement after the corporations filed for
voluntary chapter 11 bankruptcy, the city refused to approve the bankruptcy reorganization plan,
and a financial institution foreclosed and assumed operation of the equestrian facility. Plaintiffs'
action alleged several contract and tort theories, and the trial court granted defendants summary
judgment as to each cause of action. (Superior Court of Los Angeles County, No. NCC22025G,
Edward Y. Kakita, Judge.)


The Court of Appeal affirmed. It held that the trial court did not err in granting defendant city
summary judgment on the causes of action for breach of a written contract, breach of the implied
covenant of good faith and fair dealing, and breach of an implied joint venture, since the facilities
proposed in the reorganization proposal were not within the scope of the original agreement, and
since nothing in the agreement obligated the city to negotiate new proposals. The court also held
that the trial court did not err in granting summary judgment on the causes of action alleging
intentional and negligent interference with economic and business relationships. It further held
that the trial court properly granted summary judgment on plaintiffs' cause of action for inverse
condemnation. (Opinion by Lillie, P. J., with Johnson and Woods (Fred), JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 7--Affidavits--Defendant Moving for Summary Judgment.
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Summary judgment is proper only if the affidavits *433  in support of the moving party would
be sufficient to sustain a judgment in his or her favor. A defendant who is a moving party must
either negate a necessary element of the plaintiff's case or state a complete defense. A defendant's
motion for summary judgment addresses the legal question whether there are undisputed material
facts which foreclose the plaintiff's right to relief. Such a motion necessarily includes a test of the
sufficiency of the complaint.


(2)
Summary Judgment § 26--Appellate Review--Scope.
An appellate court reviewing a summary judgment determines upon a de novo examination
whether there is no genuine issue of material fact and whether the moving party is entitled to
judgment as a matter of law. Also, being able to identify particular flaws in the lower court's
reasoning has no value because summary judgment must be upheld if it is correct on any ground,
regardless of wrong reasons that may have guided the trial court. Moreover, an appellant's failure
to discuss a theory of liability on appeal constitutes abandonment of that theory.


(3a, 3b, 3c)
Contracts § 44--Performance--Breach--City's Refusal to Approve Bankruptcy Reorganization of
Corporations With Whom City Had Concession Agreement to Operate Equestrian Facilities.
The trial court did not err in granting defendant city summary judgment in an action brought by
equestrian corporations alleging breach of a written contract, breach of the implied covenant of
good faith and fair dealing, and breach of an implied joint venture. Plaintiffs had entered into
a concession agreement with the city for operation of an equestrian facility on city-owned land.
Plaintiffs lost their interest in the concession agreement after they filed for voluntary chapter
11 bankruptcy, the city refused to approve the bankruptcy reorganization plan, and a financial
institution foreclosed and assumed operation of the equestrian facility. Whether characterized as
a concession agreement or a joint venture, the agreement involved the right to construct certain
facilities, and the facilities proposed in the reorganization proposal were not within the scope of
the original agreement. Nothing in the agreement obligated the city to negotiate new proposals,
and thus the refusal to approve the reorganization did not constitute a breach of contract. Also,
the evidence did not support plaintiffs' allegation that the city was involved with the financial
institution that foreclosed on plaintiffs.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 791.] *434


(4)
Contracts § 25--Construction and Interpretation--Questions of Law-- Summary Judgment.
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Where no extrinsic evidence bears upon the interpretation of an instrument, its construction
becomes a matter of law determinable in a summary judgment proceeding.


(5)
Contracts § 23--Construction and Interpretation--Implied Covenant of Good Faith and Fair
Dealing.
The implied covenant of good faith and fair dealing rests upon the existence of some specific
contractual obligation. The covenant of good faith is read into contracts in order to protect the
express covenants or promises of the contract, not to protect some general public policy interest
directly tied to the contract's purpose. In essence, the covenant is implied as a supplement to the
express contractual covenants, to prevent a contracting party from engaging in conduct which,
while not technically transgressing the express covenants, frustrates the other party's rights to the
benefits of the contract. If there exists a contractual relationship between the parties, the implied
covenant is limited to assuring compliance with the express terms of the contract and cannot be
extended to create obligations not contemplated in the contract.


(6a, 6b)
Estoppel and Waiver § 9--Equitable Estoppel--Promissory Estoppel--City's Concession
Agreement With Corporations to Operate Equestrian Facilities.
The trial court did not err in granting defendant city summary judgment in an action brought
by equestrian corporations alleging promissory estoppel. Plaintiffs had entered into a concession
agreement with the city for operation of an equestrian facility on city-owned land. Plaintiffs lost
their interest in the concession agreement after they filed for voluntary chapter 11 bankruptcy,
the city refused to approve the bankruptcy reorganization plan, and a financial institution
foreclosed and assumed operation of the equestrian facility. Plaintiffs alleged that the city's prior
approvals of operations caused defendants to incur large debts. However, the city's prior approvals
involved entirely different projects than those proposed in the bankruptcy reorganization proposal.
Therefore, the prior approvals did not estop the city from refusing to approve the reorganization
plan.


(7)
Estoppel and Waiver § 9--Equitable Estoppel--Promissory Estoppel:Words, Phrases, and
Maxims--Promissory Estoppel.
Promissory estoppel is described as a promise which the promisor should reasonably expect to
induce action or forbearance of a definite and substantial character on the part of the promisee
and which does induce such action or forbearance. Such a promise is binding if injustice can be
avoided only by enforcement of the promise. *435
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(8)
Municipalities § 85--Contracts--Action Against Public Entity on Implied-in-law or Quasi-contract
Theory.
As a general rule, a public entity cannot be sued on an implied-in-law or quasi-contract theory,
because this theory is based on quantum meruit or restitution considerations, which are outweighed
by the need to protect and limit a public entity's contractual obligations.


(9a, 9b)
Interference § 7--Interference With Prospective Economic Advantage--City's Refusal to Approve
Bankruptcy Reorganization of Corporations With Whom City Had Concession Agreement to
Operate Equestrian Facilities.
The trial court did not err in granting defendant city summary judgment in an action brought by
equestrian corporations alleging intentional and negligent interference with economic and business
relationships. Plaintiffs had entered into a concession agreement with the city for operation of an
equestrian facility on city-owned land. Plaintiffs lost their interest in the concession agreement
after they filed for voluntary chapter 11 bankruptcy, the city refused to approve the bankruptcy
reorganization plan, and a financial institution foreclosed and assumed operation of the equestrian
facility. Since the proposals in the reorganization plan differed significantly from those in the
concession agreement, the city's rejection of the plan was not wrongful under either a contract or
a tort theory.


(10)
Government Tort Liability § 3--Grounds for Relief--Misrepresentation.
Misrepresentation as a tort distinct from the general milieu of negligent and intentional wrongs
applies to interferences with financial or economic interest. The Legislature designed Gov. Code,
§ 818.8, to exempt governmental entities from this type of liability. Governmental immunity
will prevail where the governmental misrepresentation interfered with either a commercial or a
financial interest. This is true even if the misinformation relied upon is gratuitously disseminated
or the allegations of a complaint are couched in terms of code violations by the government entity
and not misrepresentations per se.


(11)
Eminent Domain § 148--Inverse Condemnation--Summary Judgment--City's Refusal to Approve
Bankruptcy Reorganization of Corporations With Whom City Had Concession Agreement to
Operate Equestrian Facilities.
The trial court did not err in granting defendant city summary judgment in an inverse condemnation
action brought by equestrian corporations. Plaintiffs had entered into a concession agreement with
the city for operation of an equestrian facility *436  on city-owned land. Plaintiffs lost their interest
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in the concession agreement after they filed for voluntary chapter 11 bankruptcy, the city refused
to approve the bankruptcy reorganization plan, and a financial institution foreclosed and assumed
operation of the equestrian facility. In order to state a cause of action for inverse condemnation,
there must be an invasion or an appropriation of some valuable property right which the landowner
possesses and the invasion or appropriation must directly and specially affect the landowner to
his injury. Plaintiffs' reorganization plan involved proposals that were different from those in
the concession agreement. Plaintiffs had no contractual or property right to develop these new
proposed projects. Similarly, plaintiffs did not state a cause of action under 42 U.S.C. § 1983
(deprivation of property without due process).


COUNSEL
Cappello, Foley & Bezek, A. Barry Cappello, Frances E. Komoroske and James L. Hudgens for
Plaintiffs and Appellants.
James K. Hahn, City Attorney, John F. Haggerty, Assistant City Attorney, and Marcia Haber
Kamine, Deputy City Attorney, for Defendants and Respondents.


LILLIE, P. J.


Plaintiffs appeal from summary judgment in favor of defendants on plaintiffs' complaint for $200
million damages alleging various contract and tort theories. 1  The underlying dispute arises out
of a concession agreement with the City of Los Angeles for operation of an equestrian facility on
City-owned land in Griffith Park. In 1988, plaintiffs lost their interest in the concession agreement
after LAEC, ECA, and Polo *437  Club filed for voluntary chapter 11 bankruptcy, City refused
to approve the bankruptcy reorganization plan, and Gibraltar Savings and Loan Association
foreclosed and assumed operation of the equestrian facility.


1 Plaintiffs (collectively referred to herein as LAEC) are Los Angeles Equestrian Center,
Inc. (LAEC), a Delaware corporation, Equestrian Centers of America, Inc. (ECA), a
California corporation, Los Angeles Polo Club, Inc. (Polo Club), a California corporation,
and the following entities or individuals who are shareholders or creditors of the plaintiff
corporations: George T. Turpin; Polly Turpin; George C. Hixon; Estate of Hugh K. Foster
by Barbara Foster, executrix; Barbara Foster; and J. Albert Garcia.
Defendants are City of Los Angeles, Department of Recreation and Parks, Board of
Commissioners for the Department of Recreation and Parks, James Hadaway, individually
and as general manager of the Department of Recreation and Parks, and the Board of Referred
Powers. Unless otherwise specified, defendants are collectively referred to as City.


Factual and Procedural Background
The following facts are gleaned from those parts of City's separate statement of undisputed facts
which are undisputed by plaintiffs, and from evidence submitted by plaintiffs in opposition to
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the motion for summary judgment; our summary of the facts after plaintiff corporations filed for
protection under chapter 11 of the bankruptcy laws in 1984 is obtained primarily from plaintiff
corporations' second amended joint and consolidated plan of reorganization and joint disclosure
statement filed with the bankruptcy court.


In 1976, City and Better Built Enterprises entered into concession agreement No. 183 for the
development and operation of the Los Angeles Equestrian Center, located on 72 acres of land
owned by City in Griffith Park. Under the agreement, the concessionaire was granted the exclusive
right to maintain and operate the boarding facilities for horses for a term of 25 years; the
concessionaire agreed to pay rental of 4 percent of gross receipts from boarding, 4 percent of gross
receipts from rentals, and 4 percent of gross receipts from retail sales, with a minimum annual
rental of $12,000 in the event the above payments total less than $12,000. The concessionaire
agreed to undertake certain improvements, including a horse boarding facility for 200 box stalls
and 4 riding rings. Upon termination of the agreement, all permanent improvements were to
become the property of City.


The agreement required City approval prior to performing certain activities, including erecting
improvements, transferring title to permanent improvements, subleasing or assigning any interest,
and changing the hours of operations and prices charged to the public.


The agreement also provided that at the conclusion of the fifth year under the agreement, and every
five years thereafter, “City will perform a detailed analysis of the performance and financial status
of the concession. If it appears at that time that any of the terms of the Agreement require change
due to changing economic conditions, etc., City will meet with concessionaire to renegotiate rental
or other provisions of the Agreement. If both parties agree to change any of the conditions of the
Agreement, an amendment will be prepared for approval by City, the City Attorney ... and the
City Council.” *438


In 1977, Better Built Enterprises transferred its concession rights to Ride-A-Way Corporation,
which in 1981, transferred its rights to Griffith Park Equestrian Center (Center), a California
limited partnership. 2  In 1981 and 1983 respectively, City and Center entered into a first and
then a second amendment to the concession agreement. According to the first amendment to
the concession agreement, Center found “the remaining 19 years of the agreement term to be
insufficient for obtaining long term financing to complete the project [development and operation
of an equestrian center in Griffith Park],” and City was “desirous of perpetuating the established
momentum of project development ....” The parties agreed to extend the initial term of the
agreement for five years with two additional five-year terms and to change the monthly rental rate
to 5 percent of gross receipts for the first five years of operation (through December 26, 1986),
which rental would be “adjusted upward by a percentage equal to 50% of the total cumulative Los
Angeles/Long Beach Consumer Price Index,” with a required annual guarantee of $30,000.
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2 The general partner in Center was Equestrian Centers of America, Inc., a Delaware
corporation; this corporation was at some time acquired by Lumberman's Acceptance
Corporation, a California corporation, and its name was changed to Equestrian Centers
of America, Inc., a California corporation (ECA), which is one of the plaintiffs herein.
Two wholly owned subsidiaries of ECA are plaintiffs Los Angeles Equestrian Center, Inc.
(LAEC) and Los Angeles Polo Club, Inc. The parties did not dispute the fact that LAEC is
the same entity as ECA with a new name. Since 1980, plaintiff J. Albert Garcia (Garcia) was
president, chairman of the board and chief executive officer of ECA.


Construction on the equestrian center, including boarding and training facilities, show grounds,
indoor arena, and commercial buildings, began in late 1981 and was completed in mid-1982,
with the hope that the Center would host part of the equestrian events at the 1984 Olympic
Games held in Los Angeles. In addition to the costs of expedited construction, plaintiffs invested
heavily in the start-up costs of presenting major show jumping events to qualify the facility for the
1984 Olympics; in 1982, ECA and LAEC negotiated a $10 million loan with Gibraltar Savings
to consolidate construction loans and to obtain financing to complete improvements already in
progress at the Center. Gibraltar allegedly withheld $2 million until the completion of certain
improvements and attainment of a certain occupancy level and net operating income; not all of
the planned improvements were able to be completed, resulting in significant operating losses. In
addition, the failure to participate in any of the equestrian Olympic activities contributed to the
Center's problems.


In a second amendment to the concession agreement, dated June 2, 1983, City consented “to the
estate created by the Concession Agreement being *439  encumbered by a note and Deed of Trust
in favor of Gibraltar Savings and Loan Association and, if necessary, to the conveyance of said
estate by judicial foreclosure or trustee's sale.” The amendment also stated in pertinent part that “In
the event Concessionaire shall be adjudicated a bankrupt or become involved in any proceedings
under bankruptcy laws of the United States, or if the leasehold interest created hereby or any
improvements executed pursuant to this lease shall be transferred by operation of law, ... the trustee
in bankruptcy, receiver, assignee or judgment purchaser shall be bound by all provisions of this
lease including but not limited to the provision that operation of the premises be operated as an
equestrian center to provide services to the public.”


In January 1984, Garcia requested, and the City granted, permission for the Center to sell 300 stalls
and lease them back, as part of a program to refinance the horse stalls; however, the Center was
required to keep 275 stalls available for rental by the public. Apparently no stalls were sold under
this plan. By the fall of 1984, the corporate plaintiffs were seriously in default with respect to the
Gibraltar loan and were encountering difficulty in covering the regular expenses of operation of
the Center.
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In September 1984, the corporate plaintiffs filed voluntary petitions under chapter 11 of the
Bankruptcy Code. Reports prepared by a public accounting firm in 1985 and 1986 on the financial
and operational management of the Center recommended that the Center reduce the rental rate
paid to the City, provide additional revenue-producing facilities, and add a freeway access off-
ramp for direct access to the Center.


After filing the bankruptcy petitions, the Center remained operational; LAEC paid only the
minimum rent to City of $2,500 per month. By 1988, LAEC owed the City about $650,000 in
prepetition and postpetition rent.


In 1986, LAEC negotiated with a developer and potential funding agency to develop and operate
a $15 million health center/sports club complex under a sublease and build a freeway off-ramp
to be amortized out of future rents to the City. In August 1986, the board of recreation and park
commissioners negotiated and conditionally approved amendments to the concession agreement
to accommodate the proposed health center and freeway off-ramp. Board approval for the health
center project was conditional upon LAEC's payment to City of all postpetition rent owed by
July 1987; as LAEC did not pay such rent, the approval of the amendments was null and void.
Subsequently, the funding agency withdrew from the arrangement and the health center project
was not presented to City for approval. *440


On April 13, 1988, the corporate plaintiffs' second amended joint and consolidated plan of
reorganization came before the City's board of referred powers, acting for the recreation and park
commissioners. According to the reorganization plan, City's claims against the plaintiffs under the
concession agreement were classified as “Class 4,” and were identified as “impaired,” because the
plan called for the City to receive $300,000 in partial satisfaction of its claim for $619,081 in rent
pursuant to the concession agreement, and an executed promissory note for the balance still due
and owing on its claim. The reorganization plan also called for, among other items, a modification
of the concession agreement and execution of a new concession agreement to approve the sublease
of a portion of the Center for the development of an equestrian lodge and conference center, an
arena theme restaurant and entertainment facilities, and an equine veterinary hospital.


In a report to the board of referred powers by defendant James Hadaway, general manager of the
department of recreation and parks, Hadaway noted that as one of LAEC's creditors, the City has a
right to vote on the plan of reorganization as to whether the City will accept or reject such payment
as proposed in the plan. Hadaway's report also stated that in connection with its reorganization
plan, LAEC “has negotiated and received a conditional loan commitment of $12,300,000 from
Trafalgar Capital Corporation, to be used to pay off the $9,000,000 Gibraltar debt.... Trafalgar's
commitment, however, is subject to a number of conditions including Board and Council approval
of a 200-room equestrian lodge and conference center, horse stall condominiums, theme restaurant
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and covered arena, equine veterinary hospital, and certain amendments (including renegotiated
rents) to the concession agreement ....”


As to the proposed equestrian lodge and conference center, Hadaway's report stated that the
reorganization plan “proposes the sublease of 5.0 acres of the concession premises for an equestrian
lodge and conference center to be developed and operated by the Marriott Corporation.... LAEC
has orally withdrawn its proposal for the lodge, but is still asking for approval of the conference
center to be used as headquarter facilities for a press club. However no preliminary plans or written
descriptions for the conference center have been submitted to the Department for evaluation....
[¶] ... While the lodge and conference center may be desirable to the concessionaires as an
additional source of revenues and a convenience to some of the contestants and event officials, they
are far from essential to the attendance and use of the equestrian center and they are questionable
uses of park property.... In order to maintain the integrity of the Center, equestrian activities and
facilities must be considered first priority.” *441


With respect to the plan for refinancing the horse stalls, which Hadaway characterized as the
creation of condominiums and which plaintiffs maintain should be characterized as a long-term
lease, the report stated that LAEC proposes to sell 300 individual horse stalls currently available
for public boarding; however, “the ownership of a stall could not extend beyond the term of the
concession agreement regardless of the date of purchase, which would have a diminishing effect
on the value of the stall as the term of the concession agreement approaches expiration.... [¶] In
response to certain concerns which have been expressed concerning the City's liability under the
Securities laws LAEC has attempted to tailor this proposal to avoid the sale of stalls as securities,
and to meet such requirements as to be real estate transactions. The proposal does not, however,
satisfy the Department's concerns with respect to the applicability of the Subdivision Map Act,
privatization of public park property, possible displacement of current boarders or viability of the
restructured operation. The Department believes it is not in the public's interest to privatize stalls
currently offered to the public at large, by selling them to private parties who may or may not
choose to rent them to the public.”


With respect to the theme restaurant, the report noted that as a substitute for the previously
approved health center, LAEC is proposing the development of a theme restaurant and
entertainment facilities. The first phase would “include an approximately 70,000 square feet
medieval dinner theater/arena with 1500 seats .... The second phase would include a Medieval
Village with cultural and educational booths, exhibitions, etc., depicting the historical evolution
of the horse from Medieval Times to the introduction and development of the horse in our own
country. The entire development would require approximately 20 acres of the concession premises
including the additional parking area.”
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Hadaway also stated in his report that he had visited the Medieval Times restaurant and
entertainment arena in Buena Park and had found it to be a high-quality and apparently successful
entertainment center. “However, it is an entertainment center and not an equestrian center.... The
public is not invited to ride and compete and actively participate in the equestrian activities.”


The report concludes that the previously negotiated amendments to the concession agreement are
not applicable to the new proposals “as no consideration was given to any of the proposals currently
being submitted by the concessionaires. No consideration was given to a theme restaurant,
village, theme arena, condominiumization, veterinary hospital, etc. In addition, the *442  current
concession agreement document is over 10 years old and in need of general updating to conform
to the evolved current standards of the City. The Department therefore recommends renegotiation
of the terms of the agreement for approval by the Board of Recreation and Park Commissioners
at any point where an amendment to the lease is otherwise required.”


The report also offered several reasons why the board of referred powers should reject LAEC's
second amended joint and consolidated plan of reorganization and the projects therein: (1) “As
a condition of concession agreement amendments negotiated in 1986, LAEC agreed to pay to
the City all back rent by July, 1987, and pay in full all rent owed thereafter; but has not done
so. Therefore, the Department is somewhat skeptical as to ability of LAEC to pay the remaining
$350,000 of rent owed [which under the reorganization plan, was to be paid over a five-year
period]”; (2) “As an administrative creditor, the City is legally entitled to receive all post petition
rent due upon confirmation of LAEC's plan of reorganization (approximately $560,000). The City
should exercise its legal rights to require payment of the full amount while the court is in control of
the disbursements”; (3) “As the caretakers of open park land and providers of recreation facilities,
the Department cannot in good conscience recommend privatization of horse stalls or the removal
of 20 acres of open space for the development of an entertainment center and 1000 paved parking
spaces. Nor can the Department in good conscience recommend any further financial support to a
company that has incurred losses of $27,000,000 over a period of eight years.”


After public hearing on April 13, 1988, the board of referred powers voted to approve the report
of the department of recreation and parks prepared by Hadaway, effectively rejecting plaintiffs'
reorganization plan. On April 15, Gibraltar foreclosed and assumed operation of the Center.


Plaintiffs filed a 10-count first amended complaint against City asserting several tort and contract
causes of action. All of the claims arise out of the same foregoing facts, but plaintiffs characterize
the alleged wrongs under different legal theories. Defendants answered the complaint, asserting
several affirmative defenses, and moved for summary judgment or in the alternative for summary
adjudication of 12 issues. A more detailed discussion of each cause of action, defenses thereto,
and the grounds of the summary judgment motion will be undertaken in our discussion to follow.
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In granting the motion for summary judgment, the trial court stated in pertinent part that “Whether
or not a joint venture and fiduciary duty existed *443  is irrelevant as plaintiffs' failure to comply
with the contractual provisions is a waiver of the cause of action for breach of implied joint venture,
breach of fiduciary duty, breach of written contract, and breach of the implied covenant of good
faith and fair dealing. [¶] According to the concession agreement, in the event that the City defaults
in the performance of any of the terms and conditions of the agreement, the concessionaire ... shall
give the City written notice by registered mail, the City shall have 30 days within which to cure,
and then the concessionaire can terminate the agreement and recover any and all claims.... [¶]
Plaintiffs don't dispute that they failed to notify the City.... [¶] The claim for inverse condemnation
is unsupported by the facts. The City was a secured creditor in the bankruptcy action as the holder
of the concession agreement. By refusing to approve the plan of reorganization, the City received
back from the bankruptcy court its own leasehold interest of the secured creditor. Plaintiffs did not
lose anything. [¶] It does not appear that plaintiffs have suffered a loss of due process. An action
under 42 USC section 1983 requires that a person acting under authority of any state subjects or
causes anyone to be subjected to deprivation of property without due process. [¶] The property
interest here is the concession agreement and the improvements made to the Equestrian Center.
Plaintiffs claim an expectation that the City would approve the plan or reorganization. Plaintiffs
assert that the delays associated with the approval process and the City's rejection of the plan led to
the foreclosure on the property by Gibraltar. Plaintiffs had no legitimate interest in the concession
agreement by virtue of the change of ownership without City approval by written amendment
to the agreement. [¶] In addition, the concession agreement continued under Gibraltar following
foreclosure. The City as a creditor had a right to reject the plan. [¶] Accordingly, I'm going to grant
the motion for summary judgment.”


Plaintiffs filed timely notice of appeal from the summary judgment. Their two principal
contentions on appeal are that the trial court erred in concluding that they had no legitimate
property interest in the concession agreement and that numerous disputes of fact existed as to the
issue of their alleged waiver of their claims by failure to comply with the notice requirement of
the concession agreement.


I. Standard of Review
(1) Summary judgment is proper only if the affidavits in support of the moving party would
be sufficient to sustain a judgment in his favor; where *444  as here, the moving parties were
defendants, they must either negate a necessary element of the plaintiffs' case or state a complete
defense. (Preis v. American Indemnity Co. (1990) 220 Cal.App.3d 752, 757 [269 Cal.Rptr. 617].)
A defendant's motion for summary judgment addresses the legal question whether there are
undisputed material facts which foreclose the plaintiffs' right to relief. (Panattoni v. Superior Court
(1988) 203 Cal.App.3d 1092, 1094 [250 Cal.Rptr. 390].) Such a motion necessarily includes a
test of the sufficiency of the complaint. (Blanch v. Young (1984) 152 Cal.App.3d 1016, 1019 [200
Cal.Rptr. 9].)
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(2) An appellate court reviewing a summary judgment determines upon a de novo examination
whether there was no genuine issue of material fact and whether the moving party is entitled to
judgment as a matter of law. (Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1555 [8 Cal.Rptr.2d
552].) “Also, being able to identify particular flaws in the lower court's reasoning has no value
because ... summary judgment must be upheld if correct on any ground—regardless of wrong
'reasons' which may have guided the court.” (Biljac Associates v. First Interstate Bank (1990) 218
Cal.App.3d 1410, 1419 [267 Cal.Rptr. 819].) Moreover, an appellant's failure to discuss a theory
of liability on appeal constitutes abandonment of that theory. (Id. at p. 1420.) With the above
principles in mind, we discuss the summary judgment motion as to each cause of action.


II. First Through Fifth Causes of Action
Plaintiffs' first cause of action is captioned “breach of implied-in-fact joint venture” and alleges
that “an implied in fact joint venture relation arose between the parties by virtue of their joint
undertaking to develop and operate a Los Angeles area equestrian center,” the City “providing
the land for equine use and plaintiffs contributing the capital and services to build and operate the
Center in conjunction with the City.” Plaintiffs allege that defendants breached the joint venture
with plaintiffs “by first unequivocally authorizing plaintiffs to proceed with their horse-stall re-
finance program and leading them to detrimentally rely on that approval and to increase their risks
in the venture through continued operations and investments for more than four years and then
reversing this authorization. As a result, the City used this reversed position as the basis for denying
plaintiffs' reorganization plan and appropriating plaintiffs' property rights, and investment in the
Center to public use without compensation therefor.”


The second cause of action, captioned “Breach of Fiduciary Duties and Special Relationship—
Constructive Fraud,” alleges that defendants had a *445  duty to approve the reorganization plan
by virtue of the alleged “co-venturer” relationship and by virtue of prior approval of a horse stall
refinance program. The third cause of action for breach of written contract alleges that defendants
breached the concession agreement by disclosing plaintiffs' confidential financial information
during the course of public meetings and by retracting approval for horse-stall condominium
refinance program and by unreasonably withholding consent to and denying the reorganization
plan.


The foregoing allegations also form the basis of the fourth cause of action captioned “contractual
breach of the implied covenant of good faith and fair dealing” and the fifth cause of action
captioned “estoppel,” which we interpret as asserting the theory of promissory estoppel.


Defendants' answer with respect to the foregoing causes of action asserted the affirmative defense
that the pleading failed to allege sufficient facts to constitute a cause of action. As to the first cause
of action, defendants asserted that any implied contract is barred by City Charter sections 385 and
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386; as to the second, third, and fourth causes of actions, defendants asserted that they did not owe
plaintiffs any duty to approve the reorganization plan since no special relationship existed.


One argument advanced in defendants' motion for summary judgment was that “Nothing in the
Concession Agreement required the City to approve the plan of reorganization,” and as a matter of
law “there has been no breach of the contract.” Although appellants interpret the oral statements of
the trial court in granting the motion as based upon a theory sounding in lack of privity of contract
or lack of standing, an issue which they address in their opening brief, it is clear to us that the
trial court found no breach of contract or breach of an implied covenant because the City had no
obligation to approve the reorganization plan. (3a)As we explain more fully below, we conclude
that the trial court properly granted summary judgment as to the third and fourth causes of action.


(4) Where no extrinsic evidence bears upon the interpretation of an instrument, its construction
becomes a matter of law determinable in a summary judgment proceeding. (Lombardo v. Santa
Monica Young Men's Christian Assn. (1985) 169 Cal.App.3d 529, 539-540 [215 Cal.Rptr. 224].)
( 3b)It is clear from the language of the concession agreement that the concessionaire was granted
the right to construct and operate certain facilities specifically described in the contract, including
boarding facilities, horse rental service, and “Any other structures, facilities, or services, except
as *446  noted below, necessary for the successful operation of an Equestrian Center as requested
by Concessionaire and approved by the Board of Recreation and Park Commissioners.”


The new construction and facilities proposed in the reorganization plan were found by Hadaway
and the board of referred powers not to be within the scope of the previously granted concession.
There is nothing in the concession agreement or its amendments obligating City to negotiate
a modification of, or amendment to, the concession contract or to negotiate a new concession
contract involving new and different facilities and services, such as a medieval theme restaurant
and entertainment arena. The reorganization plan itself evidences an understanding by appellants
that they needed to apply to the City for approval of the new plan. Accordingly, under the facts
of this case, there is no dispute that whatever approvals were granted earlier could not possibly
apply to the proposal set out in the reorganization plan and there was thus no “retraction” or
reversal of prior approvals or negotiated amendments to the concession agreement. The City
simply rejected an entirely new project set out in the reorganization plan. Thus, the refusal to
approve the reorganization plan did not constitute a breach of contract.


The third cause of action also predicates breach of the concession agreement on an alleged
disclosure by defendants of plaintiffs' confidential financial information during the course of
public meetings. According to the agreement, “All information obtained in connection with City's
inspections of records or audits shall be received and maintained in confidence and shall not be
disclosed to anyone not directly connected with the official business of City.” The deposition
testimony submitted by the plaintiffs in opposition to the motion for summary judgment reveals
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that plaintiffs themselves supplied the alleged confidential financial information pertaining to the
reorganization plan to the City, which information was separate and apart from any disclosure
statements filed in the bankruptcy court. Plaintiffs admitted in deposition testimony that the alleged
confidential information was not obtained as a result of any audit or inspection of records by City.
Accordingly, there is no dispute that there was no breach of contract with respect to the disclosure
of alleged confidential information.


The complaint also alleges that defendants breached the contract “by precipitating and encouraging
foreclosure by Gibraltar upon plaintiffs' substantial property interests ....” The undisputed evidence
shows that City was not involved in any negotiations or contracts with Gibraltar with respect to its
right to foreclose, which was the subject of agreements between *447  Gibraltar and appellants.
In fact, the June 1983 second amendment to the concession agreement provides in pertinent part
that “City consents to the estate created by the Concession Agreement being encumbered by a note
and Deed of Trust in favor of Gibraltar Savings and Loan Association and, if necessary, to the
conveyance of said estate by judicial foreclosure or trustee's sale.” Our record thus shows that City
did not breach any provision of the concession agreement or amendments pertaining to Gibraltar's
right to foreclose. We conclude that summary judgment was properly granted as to the claim for
breach of contract.


We reach the same result as to the fourth cause of action for contractual breach of the implied
covenant of good faith and fair dealing. (5)“The implied covenant of good faith and fair dealing
rests upon the existence of some specific contractual obligation. [Citation.] 'The covenant of good
faith is read into contracts in order to protect the express covenants or promises of the contract,
not to protect some general public policy interest not directly tied to the contract's purpose.' ... 'In
essence, the covenant is implied as a supplement to the express contractual covenants, to prevent a
contracting party from engaging in conduct which (while not technically transgressing the express
covenants) frustrates the other party's rights to the benefits of the contract.' ... [¶] If there exists a
contractual relationship between the parties, as was the case here, the implied covenant is limited
to assuring compliance with the express terms of the contract, and cannot be extended to create
obligations not contemplated in the contract.” (Racine & Laramie, Ltd. v. Department of Parks &
Recreation (1992) 11 Cal.App.4th 1026, 1031-1032 [14 Cal.Rptr.2d 335], original italics.)


(3c) There is no express contractual obligation in the concession agreement or amendments thereto
to negotiate a modification of the type of concession granted by the contract. In rejecting the
reorganization plan, the City was simply rejecting a proposed new or different type of concession
than the one that had been granted previously. Pertinent here is the language in Racine & Laramie,
Ltd.: “Absent the existence of such special circumstances or conditions, however, there is no
obligation in California to bargain for a new or amended contract in good faith. None of the
enumerated special circumstances existed in this case. The fact that bargaining took place over
a period of many years and that the parties reached tentative agreement from time to time on
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some of the points at issue does not detract from this conclusion. There was in this case simply
no contractual basis upon which to extract implied conditions of good faith bargaining.” (11
Cal.App.4th at p. 1035.) The trial court properly granted summary judgment as to the fourth cause
of action. *448


The first and second causes of action are predicated on the foregoing alleged wrongful acts, but
characterized respectively as breach of an implied-in-fact joint venture and breach of fiduciary
duties. For the foregoing reasons, it was shown to be without dispute that these claims are without
merit. Whether characterized as a concession agreement or a joint venture, there was simply no
breach of any duty.


(6a) As to the fifth cause of action for promissory estoppel, the first amended complaint alleged that
plaintiffs relied upon City's prior approvals in 1984 and continued to operate the Center from 1984
through 1988, incurring huge debts in doing so; despite these approvals, City “reversed their prior
approvals and rejected the horse-stall refinance program, and in so doing the reorganization plan,
while specifically aware that such actions would precipitate foreclosure and wipe out plaintiffs'
investments exceeding over $25 million.”


(7) “Promissory estoppel is described as: ' ”A promise which the promisor should reasonably
expect to induce action or forbearance of a definite and substantial character on the part of the
promisee and which does induce such action or forbearance is binding if injustice can be avoided
only by enforcement of the promise.“ ' ” (Racine & Laramie, Ltd. v. Department of Parks &
Recreation, supra, 11 Cal.App.4th at p. 1034.) ( 6b)The instant facts do not support such theory.
It is undisputed on our record that the prior approvals pertained to entirely different projects or
issues than those presented by the reorganization plan. It is not alleged that in 1984 the City made
any promises with respect to any future concessions or projects, and there is no evidence on our
record that any of the debt incurred by appellants after 1984 was induced by any conduct or prior
approvals of the City. It was undisputed that in 1984, Garcia approached the City and requested
permission from the City to sell stalls and lease them back; City gave its permission; apparently no
such sales took place, and shortly thereafter LAEC filed for bankruptcy protection. The facts herein
simply do not show any basis for the application of promissory or equitable estoppel. Summary
judgment was properly granted as to the fifth cause of action.


We also note that in support of its motion for summary judgment, City cited the case of Lundeen
Coatings Corp. v. Department of Water & Power (1991) 232 Cal.App.3d 816 [283 Cal.Rptr. 551]
for the proposition that as a general rule a city may not be estopped by the conduct of its officers or
employees. (Id. at p. 830.) This general rule provides additional support for the summary judgment
to the extent that the claim is based on letters and other conduct of City employees in 1984. (8)The
court in Lundeen, *449  however, also states, “As a general rule, a public entity cannot be sued on
an implied-in-law or quasi-contract theory, because such a theory is based on quantum meruit or
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restitution considerations which are outweighed by the need to protect and limit a public entity's
contractual obligations.” (Id. at p. 831, fn. 9.) The latter rule also supports summary judgment as
to the first, second, and fifth causes of action. As further explained in Lundeen, “[T]he Charter for
the City of Los Angeles requires, at section 385, that '[e]very contract involving an expenditure
of more than five hundred dollars ($500) shall, except in cases of urgent necessity, as provided in
Section 386 of this Charter, be made in writing, the draft whereof shall be approved by the board,
officer or employee authorized to make same ....' ” (232 Cal.App.3d at p. 831.)


III. Sixth, Seventh, and Eighth Causes of Action
(9a) The sixth cause of action for intentional interference with prospective economic advantage,
the seventh cause of action for negligent interference with economic relationships and the eighth
cause of action for intentional interference with business relations are all predicated on the
same underlying factual background discussed above. To the extent that these claims are simply
restatements of the contract claims, summary judgment was properly granted for the reasons
discussed above. In other words, the conduct of City in rejecting the reorganization plan was not
wrongful, under either contract or tort principles.


In the trial court and in their reply brief, respondents argue that to the extent that the sixth,
seventh, and eighth causes of action are based on alleged misrepresentations by City staff which
interfered with appellants' financial interests, Government Code section 818.8 grants the City
immunity for such acts. (10)“[M]isrepresentation as a tort distinct from the general milieu of
negligent and intentional wrongs, applies to interferences with financial or economic interest. The
Legislature designed section 818.8 to exempt the governmental entity from this type of liability.
[Citation.] Immunity will prevail where the governmental misrepresentation interfered with either
a commercial or a financial interest. [Citation.] This is true even if the misinformation relied
upon is gratuitously disseminated or the allegations of the complaint are couched in terms of code
violations by the government *450  entity and not misrepresentations per se.” (Lundeen Coatings
Corp. v. Department of Water & Power, supra, 232 Cal.App.3d at p. 832, internal quotation marks
omitted.)


(9b)Appellants fail to specifically address these causes of action in their opening or reply brief,
despite the fact that respondents discuss these theories of liability in their brief. Accordingly, the
summary judgment on these causes of action also can be upheld on the principle that appellants'
failure to discuss the theories on appeal constitutes an abandonment. (Biljac Associates v. First
Interstate Bank, supra, 218 Cal.App.3d at p. 1420.)


IV


Ninth and Tenth Causes of Action
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(11)The trial court correctly granted summary judgment on the ninth cause of action for inverse
condemnation on the ground that it was unsupported by the facts. The facts establish without
dispute that appellants' plan of reorganization contemplated new projects not encompassed within
the prior concession grant. Appellants simply had no contractual or other property right to develop
a medieval theme restaurant and related facilities on City park property and City did not breach
any duty owed to appellants by rejecting the reorganization plan calling for such development.
“In order to state a cause of action for inverse condemnation, there must be an invasion or an
appropriation of some valuable property right which the landowner possesses and the invasion or
appropriation must directly and specially affect the landowner to his injury.” (Selby Realty Co. v.
Buenaventura (1973) 10 Cal.3d 110, 119-120 [109 Cal.Rptr. 799, 514 P.2d 111].) The facts herein
do not establish the City invaded or appropriated any property right of appellants.


The tenth cause of action for violation of 42 United States Code, section 1983, is predicated upon
the same conduct set out above, which the plaintiffs claimed deprived them of their property
and contract rights in the Center and their “future benefits under the Concession Agreement and
leasehold.” For the reasons set out above with respect to all of the other causes of action, we
conclude that there was no such unlawful deprivation. The trial court properly granted summary
judgment as to the 10th cause of action. *451


Disposition
The judgment is affirmed. Respondents are entitled to their costs on appeal.


Johnson, J., and Woods (Fred), J., concurred. *452


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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232 Cal.App.3d 816, 283 Cal.Rptr. 551


LUNDEEN COATINGS CORPORATION, Plaintiff and Appellant,
v.


DEPARTMENT OF WATER AND POWER OF THE
CITY OF LOS ANGELES, Defendant and Respondent.


No. B051503.
Court of Appeal, Second District, Division 5, California.


July 23, 1991.


SUMMARY


A subcontractor brought an action against a prime contractor, a city department of water and
power, and a construction manager alleging that it was owed more than $1 million for construction
services rendered. A power agency had entered into a written agreement with the prime contractor
for construction of wet scrubbers at a generating station. The city department of water and power
became the project manager for the project. The prime contractor entered into a written agreement
with another company to provide labor and materials necessary for completion of the project,
and that company entered into a written agreement with the subcontractor to provide the services.
The subcontractor's third amended complaint alleged causes of action against the city department
of water and power for breach of implied-in-fact contract, breach of implied-in-law contract,
fraudulent intentional interference with economic advantage, conspiracy to induce breach of
contract and commit fraud, and money had and received. The trial court sustained the department's
demurrer without leave to amend as to all causes of action against the department and dismissed
the department from the action. (Superior Court of Los Angeles County, No. C727876, Dzintra
I. Janavs, Judge.)


The Court of Appeal affirmed the judgment of dismissal. It held that the subcontractor's contract
claims were barred by Gov. Code, § 945.6 (where governmental entity does not give notice of
rejection of claim, suit must be filed within two years of accrual of cause of action), and the
department was not estopped to rely on the statute of limitations set forth in that section. The
court also held that the subcontractor's contract claims, which were based on an alleged oral
agreement, could not be enforced against the department, since they were not in writing, as required
by the city charter. Further, the court held, the trial court properly sustained the department's
demurrer to the subcontractor's tort causes of action: all of the conduct alleged which did not *817
sound in contract was based on the department's misrepresentation with respect to the quality and
timeliness of the performance by the company that had agreed to provide labor and materials
necessary for completion of the project, and Gov. Code, § 818.8, provides public entities immunity
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from liability for intentional or negligent misrepresentations of government employees. Finally,
the court held, the subcontractor's causes of action for interference with contract or prospective
economic advantage, insofar as they were not already barred as being based on misrepresentations,
were improper claims for third party beneficiary damages, and the trial court properly sustained the
demurrer as to the cause of action for money had and received, since the complaint made clear that
the department was acting only as the project manager for the owner, received no benefits provided
by the subcontractor, and received no money from it. (Opinion by Grignon, J., with Ashby, Acting
P. J., and Boren, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope--Function of Appellate Court--Rulings on Demurrers.
On appeal following the sustaining of a general demurrer, the reviewing court treats the demurrer
as admitting all material facts properly pleaded, but not contentions, deductions, or conclusions of
fact or law. The court also considers matters that may be judicially noticed. Further, the court gives
the complaint a reasonable interpretation, reading it as a whole and its parts in their context. When
the demurrer is sustained without leave to amend, the reviewing court decides whether there is a
reasonable possibility that the defect can be cured by amendment: if it can be, the trial court has
abused its discretion and the reviewing court reverses; if not, there has been no abuse of discretion
and the reviewing court affirms. The burden of proving such reasonable possibility is squarely on
the plaintiff.


(2)
Restitution and Constructive Contracts § 1--Implied-in-law Contract.
An implied-in-law agreement is not based on the apparent intention of the parties, but is an
obligation created by law for reasons of justice. The right of recovery on an implied-in-law contract
is based on unjust enrichment.


(3)
Municipalities § 101--Claims--Allowance or Rejection--Limitations-- Accrual of Cause of Action
Where Entity Fails to Act on *818  Contract Claim.
In an action for damages by a subcontractor against a city department of water and power,
which served as project manager for the prime contract for construction of wet scrubbers at a
generating station, the subcontractor's contract claims were barred by Gov. Code, § 945.6 (where
governmental entity does not give notice of rejection of claim, suit must be filed within two years of
accrual of cause of action), even assuming that a claim had been timely presented by the contractor
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to defendant and that the claim substantially complied with the applicable Government Code
provisions, where the suit was not filed until more than three years after the claim was presented.
The action did not accrue when defendant settled the amounts due under the contract between the
owner and the contractor, but rather on the earlier date when the claim was presented to defendant,
the subcontractor having been aware of the nature and amount of its claims at that time.


(4a, 4b, 4c)
Estoppel and Waiver § 13.4--Estoppel Against Public Entities--Entity Held Not Estopped--
Reliance by City Agency on Statute of Limitations.
In an action for damages by a subcontractor against a city department of water and power, which
served as project manager for the prime contract for construction of wet scrubbers at a generating
station, defendant was not estopped to rely on the statute of limitations set forth in Gov. Code,
§ 945.6 (where governmental entity does not give notice of rejection of claim, suit must be filed
within two years of accrual of cause of action). All the subcontractor alleged was that defendant
made representations that the subcontractor's claim would be paid; the subcontractor provided no
indication as to why it was reasonable to continue to believe that promise for more than two years
following the expiration of the forty-five-day period when the subcontractor's claim was deemed
rejected by operation of law. The subcontractor also was not entitled to rely upon representations
that defendant would perform an oral contract that was unenforceable under the statute of frauds
contained in the city charter. Further, a city generally may not be estopped by the conduct of its
officers or employees, and the facts as pleaded simply did not establish that a grave injustice would
be done if defendant were not estopped.


(5)
Estoppel and Waiver § 7--Equitable Estoppel--Elements.
Four elements must be present in order to apply the doctrine of equitable estoppel: the party to be
estopped must be apprised of the facts; it must intend that its conduct shall be acted upon, or must
so act that the party asserting the estoppel had a right to believe it was so intended; the other party
must be ignorant of the true state of facts; and he must rely upon the conduct to its injury. *819


(6)
Estoppel and Waiver § 13--Estoppel Against Public Entities--Conduct of City's Officers or
Employees as Basis for Estoppel.
There are occasions for departure from the general rule that a city may not be estopped for the
conduct of its officers or employees, but such departure is justified only when the factors clearly
establish that a grave injustice would be done if an equitable estoppel were not applied. The
factors contributing to a finding of an estoppel include: whether the public entity acted in an
unconscionable manner; whether the public agency took unfair advantage of the plaintiff; whether
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the public agency was advising and directing or merely informing or responding to inquiries; and
whether a confidential relationship existed with the public agency.


[See Cal.Jur.3d (Rev), Estoppel and Waiver, § 5; 11 Witkin, Summary of Cal. Law (9th ed. 1990)
Equity, § 182 et seq.]


(7)
Government Tort Liability § 19.2--Excuse or Relief From Necessity of Timely Filing Claim--
Omissions by Governmental Entity--Failure to File Statement With County.
In an action for damages by a subcontractor against a city department of water and power, which
served as project manager for the prime contract for construction of wet scrubbers at a generating
station, the subcontractor was not excused from failing to comply with the Government Code
claims provisions, even if defendant failed to file a statement in the out-of-state county where the
work was to take place, as required by Gov. Code, § 53051 et seq. (filing of name and address
of public agency with county clerk). A state, a county, a city and county, or a city is exempted
from this requirement by Gov. Code, § 53050; defendant constituted a department of the city and
thus was exempt.


(8a, 8b)
Government Tort Liability § 2--As Governed by Statute-- Prerequisite of Writing for Contractual
Liability.
In an action for damages by a subcontractor against a city department of water and power,
which served as project manager for the prime contract for construction of wet scrubbers at a
generating station, the subcontractor's claims, which were based on an alleged oral agreement,
could not be enforced against defendant, where they were not in writing. A public entity is not
liable on a contract unless the entity is authorized by statute to incur the obligation, and the city
charter required every contract involving an expenditure of more than $500 to be made in writing.
Although there was an exception for department of water and power contracts for purchase of
materials, supplies, and equipment involving values not in excess of $100,000, this exception
plainly *820  applied to requirements for city council approval and/or city attorney approval as
to form, but not to the basic requirement of a writing.


(9)
Restitution and Constructive Contracts § 1--Liability of Public Entity.
A public entity generally cannot be sued on an implied-in-law or quasi-contract theory, since such
a theory is based on quantum meruit or restitution considerations that are outweighed by the need
to protect and limit a public entity's contractual obligations.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284149404&pubNum=0122428&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881949&pubNum=0155658&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881949&pubNum=0155658&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS53051&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS53050&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lundeen Coatings Corp. v. Department of Water & Power, 232 Cal.App.3d 816 (1991)
283 Cal.Rptr. 551


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


(10a, 10b)
Government Tort Liability § 4--Grounds for Relief--As Dependent on Liability of Employee--
Misrepresentations by Employees of City Department of Water and Power.
In an action for damages by a subcontractor against a city department of water and power, which
served as project manager for the prime contract for construction of wet scrubbers at a generating
station, the trial court properly sustained defendant's demurrer to the subcontractor's tort causes
of action. All of the conduct alleged which did not sound in contract was based on defendant's
misrepresentation with respect to the quality and timeliness of the performance by the company
that had agreed to provide labor and materials necessary for completion of the project and that had
subcontracted with the subcontractor for the services. Although the trial court had struck the terms
“fraud” and “fraudulently” from the pleading, the very essence of this claim was misrepresentation.
Tort claims may not be maintained against a public entity unless they are based on a statute or
are required by the federal or state Constitutions, and Gov. Code, § 818.8, provides public entities
immunity from liability for intentional or negligent misrepresentations of government employees.


(11)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Misrepresentation.
Misrepresentation, as a tort distinct from the general milieu of negligent and intentional wrongs,
applies to interferences with financial or economic interests. The Legislature designed Gov. Code,
§ 818.8, to exempt the governmental entity from this type of liability. Immunity will prevail where
the governmental misrepresentation interfered with either a commercial or a financial interest.
This is true even if the misinformation relied upon is gratuitously disseminated or the allegations
of the complaint are couched in terms of code violations by the governmental entity and not
misrepresentations per se.


(12)
Contracts § 46--Actions--Contract for Benefit of Third Party-- Subcontractor's Recovery for
Interference With Agreement Between *821  Prime Contractor and Another.
In an action for damages by a subcontractor against a city department of water and power,
which served as project manager for the prime contract for construction of wet scrubbers at a
generating station, the subcontractor's causes of action for interference with contract or prospective
economic advantage, insofar as they were not barred by Gov. Code, § 818.8 (public entity's
immunity from liability for employee's misrepresentation), because based on conduct other than
misrepresentations, were improper claims for third party beneficiary damages, and thus the trial
court properly sustained defendant's demurrer as to them. The gravamen of both causes of action
was that the subcontractor was injured when the contract between the prime contractor and the
company that had agreed to provide labor and materials necessary for completion of the project,
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and had subcontracted with the subcontractor for these services, was terminated. However, the
intention behind the prime contractor's contract was not to benefit the subcontractor, and thus the
subcontractor was at most an incidental beneficiary. Subcontractors cannot recover directly from
public entity owners of a construction project on a theory of third party beneficiary of the prime
contract, unless they are specifically intended to benefit from the issuance of the prime contract.


(13)
Government Tort Liability § 5--Grounds for Relief--Discretionary Activities--Availability of
Immunity in Cases Alleging Interference With Contract.
Under Gov. Code, §§ 815.2 and 820.2, decisions that are more than minister-ial and that concern
basic policy decisions are beyond the range of judicial inquiry. This immunity is available in cases
charging governmental interference with contract and will support the sustaining of a demurrer
where the immunity appears on the face of the complaint.


(14)
Common Counts and Bills of Particulars § 5--Common Counts--Money Had and Received--
Pleading--Where Defendant Received Neither Benefits Nor Money From Plaintiff.
In an action for damages by a subcontractor against a city department of water and power, which
served as project manager for the prime contract for construction of wet scrubbers at a generating
station, the trial court properly sustained defendant's demurrer as to the subcontractor's cause of
action for money had and received in its third amended complaint, where the complaint made
clear that defendant was acting only as the project manager for the owner. Defendant received no
benefits provided by the subcontractor and received no money from plaintiff.


(15)
Pleading § 30--Demurrer to Complaint--Amendment After General Demurrer Sustained--Denial
of Leave to Amend Where No *822  Possibility of Stating Cause of Action.
In an action for damages by a subcontractor against a city department of water and power that was
project manager for the prime contract for construction of wet scrubbers at a generating station,
the trial court properly denied the subcontractor leave to amend when it sustained defendant's
demurrer to the third amended complaint, where the subcontractor had already been permitted to
file four complaints and did not indicate either at the trial or appellate court level that it could
allege additional facts stating a cause of action.


COUNSEL
Ralph E. Wiggen for Plaintiff and Appellant.
James K. Hahn, City Attorney, Edward C. Farrell, Assistant City Attorney, and Stanton J. Snyder,
Deputy City Attorney, for Defendant and Respondent.
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GRIGNON, J.


In this appeal, we are asked to reverse an order dismissing (demurrer sustained without leave
to amend) plaintiff subcontractor's complaint against defendant department of water and power
(DWP). Plaintiff contends that it is owed over $1 million for construction services rendered.
Defendant maintains that plaintiff failed to sue on its unpaid contract claims within the two-year
period prescribed by Government Code section 945.6, and that DWP is immune from the tort
claims alleged. We affirm.


Facts
For purposes of this appeal, we assume that the facts as alleged in plaintiff's third amended
complaint for damages are true. They are as follows: On December 10, 1981, defendant
General Electric Environment Sources, Inc. (GEESI) entered into a written agreement with the
Intermountain Power Agency 1  (Owner) to act as the prime contractor for the construction of wet
scrubbers for units 1 and 2 of the Intermountain Generating *823  Station, Intermountain Power
Project in Delta, Utah (Prime Contract). Defendant DWP was the “agent and duly authorized
representative of the [O]wner in the administration” of the Prime Contract. DWP was the project
manager for the Prime Contract, was responsible for the overall design, construction, and operation
of the project, and acted as the agent and representative of the Owner of the project. Defendant
Bechtel Corporation acted as the construction manager for the project, pursuant to a written
agreement between Bechtel, the Owner, and DWP.


1 The Intermountain Power Agency is a political subdivision comprised of 23 Utah
municipalities.


On November 5, 1984, GEESI entered into a written agreement with defendant Con/Chem Inc.
(CCI), whereby CCI agreed to provide labor and materials necessary to install tank linings and
to perform work related to the reaction tanks, the thickener feed mix tank, the filter feed tank,
the limestone slurry tanks, and the distribution trough of the wet scrubbers of units 1 and 2
(Subcontract). GEESI agreed to pay to CCI $333,844 for materials and $523,632 for installation.
GEESI knew that CCI would subcontract these contracted-for services because the Subcontract
with GEESI provided that the work was to be performed by a contractor licensed to do business
in the state of Utah, and CCI did not hold such a license.


Plaintiff Lundeen Coatings Corporation is a painting contractor licensed to do business in
California and Utah. Pursuant to the Prime Contract and the Subcontract, on April 8, 1985, plaintiff
entered into a written agreement with CCI to supply all of the labor and equipment necessary to
install CCI's lining materials into the tanks for the wet scrubbers of units 1 and 2. CCI agreed to
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pay plaintiff $598,000. Plaintiff was approved and accepted by GEESI as a subcontractor qualified
to work on the project.


GEESI's fabrication and welding of the tanks was defective, and caused plaintiff to incur delays
in its scheduled work and extra work in the form of repairs. GEESI concealed these defects from
CCI and plaintiff. However, Bechtel and DWP knew of the defects. Plaintiff performed all of the
terms and conditions of its contract with CCI as to unit 1 between April 8, 1985, and October 21,
1985. Plaintiff's work on unit 1 was accepted by all defendants on October 21, 1985.


Defendants DWP, Bechtel, GEESI, and others conspired to terminate CCI from the project after
work was completed on unit 1, but before work was undertaken on unit 2. DWP's role in this
alleged “fraudulent interference with economic advantage” and “conspiracy to fraudulently induce
a breach of contract” is not entirely clear. Apparently, DWP conspired to cause CCI to default
in the performance of its obligations under the Subcontract. DWP *824  improperly represented
that CCI had not performed its obligations under the Subcontract resulting in GEESI's finding that
CCI was in default. CCI was not permitted to perform the work on unit 2 and, as a consequence,
plaintiff was not permitted to perform the unit 2 work and lost the benefit of its contract with CCI.
GEESI performed the lining work on unit 2 itself.


The general conditions of the Prime Contract set forth a procedure by which claims for payment
and requests for change orders were to be presented to DWP. Plaintiff, as directed by defendants,
presented a claim for extra work and requests for change orders to DWP through GEESI. GEESI
submitted plaintiff's claim to DWP at 111 North Hope Street in Los Angeles between February 15,
1985, and March 13, 1986. The claim, which consists of two volumes over two inches thick, sought
$1,264,078 for extra work provided by plaintiff. 2  At no time did defendants intend to pay plaintiff
for its claim. DWP “considered” the claim from approximately March 13, 1986, to approximately
August 1988. DWP at no time notified plaintiff that its claim was defective, nor did DWP give to
plaintiff or CCI its notice of denial or rejection. On July 1, 1987, CCI filed a chapter 11 petition
in the United States Bankruptcy Court for the Central District of California.


2 Because of its volume, this document was not attached to the complaint as an exhibit.


DWP, as project manager, was required to withhold from final payments made to GEESI a sum
sufficient to pay plaintiff's claim. GEESI received final payment on the project in August 1988.
DWP did not withhold the amount due plaintiff. GEESI did not pay plaintiff. Moreover, in return
for the release of a claim in excess of $800,000 against GEESI by the Owner, GEESI released the
Owner from liability for plaintiff's claim for extra work.


Procedural Background







Lundeen Coatings Corp. v. Department of Water & Power, 232 Cal.App.3d 816 (1991)
283 Cal.Rptr. 551


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


Plaintiff filed suit against GEESI, Bechtel, and DWP on June 16, 1989. Plaintiff filed a first
amended complaint on June 23, 1989. DWP filed a general demurrer to the first amended complaint
on December 1, 1989, on the ground that plaintiff had not filed a timely government claim against
DWP, as required by Government Code section 911.2. DWP also demurred on the basis that
Government Code section 818.8 prohibits the award of punitive damages against a public entity.
By minute order dated January 12, 1991, DWP's demurrer was sustained. Plaintiff was granted 10
days leave to amend. GEESI had also successfully demurred to the first amended complaint as to
all causes of action except for plaintiff's cause of action to recover on the performance bond. *825


Plaintiff filed a second amended complaint on January 26, 1990. DWP again demurred to the
second amended complaint. DWP argued that plaintiff's complaint set forth contract theories
against DWP, even though DWP was not the owner of the project, was not a party to any written
construction agreements, and acted merely as the construction manager for the project. DWP
maintained that as manager, it did not receive any benefit from plaintiff's work but that, even if
it had, no quantum meruit action may be brought against the government, as a matter of law. In
addition, DWP asserted that once again plaintiff had not alleged compliance with the government
claims statute, Government Code section 911.2. Finally, DWP contended that except in cases of
urgent necessity, all contracts with the City of Los Angeles for more than $500 must be in writing,
pursuant to section 385 of the City Charter. The demurrer was taken off calendar upon the granting
of GEESI's separate demurrer to the second amended complaint. 3


3 GEESI's demurrer is not part of the record on appeal.


Upon motion for reconsideration of the order sustaining GEESI's demurrer, the trial court granted
leave to file a third amended complaint, which was filed on March 12, 1990. Plaintiff also filed a
Government Code section 911.2 claim for tort (as opposed to contract) damages on March 9, 1990.
DWP again demurred generally to the third amended complaint on the same grounds. Plaintiff
had, by its third amended complaint, alleged on information and belief that a claim had been
filed with the DWP. DWP argued, however, that any such claim would be deemed to have been
denied within 45 days of presentation, i.e., within 45 days of March 13, 1986, and any lawsuit
challenging the denial of such claim must have been filed within 2 years of the accrual of the cause
of action, pursuant to Government Code section 945.6, subdivision (a)(2). Thus, DWP contended
plaintiff's original complaint was filed more than one year too late, and the contractual claims set
forth therein (second and fourth causes of action) were time-barred. DWP also maintained that
claims based on an oral agreement (the second and fourth causes of action) were prohibited by
the City of Los Angeles Charter and the Statute of Frauds 4 ; the cause of action for money had
and received (eleventh cause of action) could not be maintained against a government entity as
a matter of law; and finally, plaintiff's hybrid claims for “fraudulent intentional interference with
economic advantage” and “conspiracy to fraudulently induce a breach of contract” (seventh and
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ninth causes of action) were barred by Government Code section 818.8, which provides immunity
for negligent or intentional misrepresentations of government employees. *826


4 DWP also argued that the alleged oral agreement was a contract which could not be
performed in less than one year.


Following a hearing on April 26, 1990, the demurrer was sustained without leave to amend as to
all causes of action against DWP. 5  Upon the May 10, 1990, dismissal of DWP from the action,
plaintiff appealed on July 3, 1990.


5 Those causes of action are: the second (breach of implied in fact contract), fourth (breach
of contract implied in law), seventh (fraudulent intentional interference with economic
advantage), ninth (conspiracy to induce breach of contract and to commit fraud), and eleventh
(money had and received).


Discussion
A party against whom a complaint has been filed may object to the complaint on the ground that
it fails to state a cause of action. (Code Civ. Proc., § 430.10, subd. (e).) (1) The rules which guide
our review of the sustaining of a general demurrer were summarized in Blank v. Kirwan (1985)
39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58]:


“ 'We treat the demurrer as admitting all material facts properly pleaded, but not contentions,
deductions or conclusions of fact or law. [Citation.] We also consider matters which may be
judicially noticed.' [Citation.] Further, we give the complaint a reasonable interpretation, reading it
as a whole and its parts in their context. [Citation.] And when it is sustained without leave to amend,
we decide whether there is a reasonable possibility that the defect can be cured by amendment: if
it can be, the trial court has abused its discretion and we reverse; if not, there has been no abuse of
discretion and we affirm. [Citation.] The burden of proving such reasonable possibility is squarely
on the plaintiff.”


I The Contract Claims


A. Government Claim and Statute of Limitations
In the second cause of action, plaintiff alleges that DWP breached an implied in fact agreement
with it. A contract which is implied in fact is one whose existence and terms are manifested by
conduct. (Civ. Code, § 1620.) Plaintiff alleges that by requesting and accepting plaintiff's extra
work on the project, DWP impliedly agreed to pay for such extra work. (1 Witkin, Summary of
Cal. Law (9th ed. 1987) Contracts, § 11, p. 46.)
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In the fourth cause of action, plaintiff alleges that DWP breached an implied in law agreement.
(2) An implied in law agreement is not based *827  on the apparent intention of the parties, but is
an obligation created by the law for reasons of justice. (1 Witkin, Summary of Law (9th ed. 1987)
Contracts, § 12, p. 47.) The right to recovery on an implied in law contract is based on unjust
enrichment. Plaintiff alleges that DWP benefitted from plaintiff's extra work, because if plaintiff
had not performed the extra work, DWP would have had to perform it at its own expense.


All claims against a governmental entity must comply with Government Code section 900 et seq.
A claim relating to any cause of action other than one for “death or for injury to person or to
personal property or growing crops” must be filed with the appropriate governmental entity within
one year after the accrual of the cause of action. (Gov. Code, § 911.2.) If the governmental entity
fails or refuses to act on a claim within the prescribed period, the claim shall be deemed to have
been rejected 45 days after the claim was presented. (Gov. Code, § 912.4.) If the governmental
entity does not give notice of rejection, a suit against the governmental entity on a cause of action
for which the claim was filed must be commenced within two years from the accrual of the cause
of action, regardless of any otherwise applicable statute of limitations. (Gov. Code, § 945.6.) The
cause of action accrues on the same date upon which it accrues for statute of limitations purposes.
(Gov. Code, § 901.)


(3) The third amended complaint alleges that a claim for the amounts due plaintiff under its contract
with CCI was presented by GEESI to DWP on or before March 13, 1986, and that it substantially
complied with the applicable Government Code provisions. Assuming this to be true, as we must,
plaintiff's suit for contract causes of action is nevertheless untimely under Government Code
section 945.6, which requires that such suit be filed within 2 years of the accrual of the claim.
The contract claim accrued in this case no later than March 13, 1986, the date the claim was filed.
Therefore, the lawsuit, filed on June 16, 1989, was more than a year late.


Plaintiff contends that its action was timely filed because the action did not accrue until August
1988, when DWP settled the amounts due under the contract between the Owner and GEESI.
Plaintiff contends that, at that time, DWP breached its promise to withhold from amounts paid
to GEESI that portion of the funds due plaintiff, and that it was not until that time that plaintiff's
cause of action accrued. This contention is without merit. Plaintiff alleges that its contract claim
was submitted no later than March 13, 1986. Clearly, its contract causes of action accrued no later
than the date on which plaintiff filed a claim for such damages.


Plaintiff's reliance on Cooper v. Jevne (1976) 56 Cal.App.3d 860 [128 Cal.Rptr. 724], is misplaced.
Cooper involved fraud by county building *828  inspectors with respect to numerous and flagrant
building code violations. Following the successful demurrer by the county to the complaint in
Cooper on the ground that it had been filed more than six months following rejection of the claim
at issue, the court of appeal reversed, holding that the cause of action for fraud did not accrue
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until the discovery of the fraud, which occurred after the plaintiffs' claim against the county had
been formally rejected. Thus, the action was not barred by Government Code section 945.6. Here,
plaintiff was well aware of the amount and nature of its contract claims against DWP at the time
the claim for services and materials was presented to DWP in March 1986.


B. Estoppel
(4a) Plaintiff further contends that DWP is estopped to rely on the statute of limitations set forth
in Government Code section 945.6. The complaint alleges: “Defendants GEESI, Bechtel, and
DWP from on or about February 13, 1986, to on or about a date in 1988 known to defendants but
unknown to plaintiff, and subsequent to February 28, 1988, pursuant to said claims procedures in
said contract documents considered and negotiated in bad faith among themselves the respective
responsibility of each for payment for said claim. During the period said claim thus was being
negotiated and considered by and among defendants GEESI, Bechtel, and DWP, said defendants,
and each of them, represented to plaintiff that payment would be made for said extra and additional
work pursuant to said claim and at no time did any defendant give notice to CCI or to plaintiff
that said claim was rejected or denied, in whole or in part, and under said contract documents a
sum sufficient to pay said claims was to be retained by defendant DWP as Project Manager until
the claim was fully satisfied or satisfactorily secured. At all times plaintiff was led to believe by
defendants' express and implied representations as alleged above that change orders would be
made, that payment would be made by defendants for plaintiff's additional and extra work and that
said claim would be paid.” 6  Thus, all plaintiff has alleged is *829  that DWP made representations
that plaintiff's claim would be paid. This is not sufficient to establish an estoppel to plead the statute
of limitations against DWP. First, not all elements of estoppel have been pled. ( 5) “Generally
speaking, four elements must be present in order to apply the doctrine of equitable estoppel: (1)
the party to be estopped must be apprised of the facts; (2) he must intend that his conduct shall
be acted upon, or must so act that the party asserting the estoppel had a right to believe it was
so intended; (3) the other party must be ignorant of the true state of facts; and (4) he must rely
upon the conduct to his injury.” (Driscoll v. City of Los Angeles (1967) 67 Cal.2d 297, 305 [61
Cal.Rptr. 661, 431 P.2d 245].)


6 However, earlier allegations of the complaint indicate that the representations that plaintiff
would be paid were made by GEESI, and not DWP. “Defendants GEESI, Bechtel, and
DWP from on or about February 13, 1986, to on or about a date in 1988 known to
defendants and unknown to plaintiff, but subsequent to February 28, 1988, pursuant to said
claims procedures in said contract documents considered and negotiated in bad faith among
themselves the respective responsibility of each for payment for said claim. Defendant
GEESI from time to time commencing on or about June 24, 1985, and continuing to on or
about a date in 1988 by and through its duly authorized agents and employees T. Nielson,
M. Young, S. Ojard, and T.L. Achenbach, among others, in Lebanon, Pennsylvania and
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Delta, Utah, fraudulently represented to plaintiff's agents Ron Banda, Robert Kennedy, Gus
Schmidt, and Clark Dickinson, among others, that payment would be made for said extra
and additional work by defendant GEESI and at no time did defendant GEESI or any other
defendant give notice to CCI or to plaintiff that said claim was rejected or denied, in whole
or in part, and under said contract documents a sum sufficient to pay said claim was to
be retained by defendant DWP as Project Manager until the claim was fully satisfied or
satisfactorily secured.”


In Driscoll, widows of firefighters and police officers made inquiries regarding their eligibility
for pensions and received inaccurate information. The court in that case was influenced to find an
estoppel against the city because the right at issue was fundamental in nature. See also, City of Los
Angeles v. Industrial Acc. Commission (Dillin) (1965) 63 Cal.2d 255 [46 Cal.Rptr. 105, 404 P.2d
809], where it was observed that “the greater the right of the claimant, the heavier the obligation
upon the agency not to mislead him.” (Id. at p. 258 [Pension benefits in addition to those being
received are not fundamental].)


(4b) Here, plaintiff alleges DWP's mere promise to pay for extra work under plaintiff's contract
with CCI. Plaintiff provides no indication as to why it was reasonable to continue to believe
that promise for more than two years following the expiration of the forty-five-day period when
plaintiff's claim was deemed rejected by operation of law. Significantly, plaintiff does not allege
that it was encouraged to forestall filing suit on this claim. Mere allegations that plaintiff believed
that “the check was in the mail” do not establish either ignorance of the true state of facts, or
reasonable reliance by plaintiff to his detriment. Plaintiff may not reasonably rely on alleged
representations by unnamed persons that a claim will be paid by a governmental entity after
the claim has in fact been rejected by that same entity by operation of law. (Cal. Cigarette
Concessions v. City of L. A. (1960) 53 Cal.2d 865, 871 [3 Cal.Rptr. 675, 350 P.2d 715] [City not
estopped by letters of city clerk stating that clerk would advise that claim be paid where clear
that board of supervisors must approve payment of claim].) Plaintiff is also not entitled to rely
upon representations that DWP would perform an oral contract which is unenforceable under the
statute of frauds contained in the *830  Charter for the City of Los Angeles. (See discussion, infra.;
Osborne v. Huntington Beach School District (1970) 5 Cal.App.3d 510 [85 Cal.Rptr. 793].)


Further, the general rule is that a city may not be estopped by the conduct of its officers or
employees. (Cal. Cigarette Concessions, supra, 53 Cal.2d at p. 869.) (6) “There are occasions for
departure from the general rule that a city may not be estopped by the conduct of its officers or
employees. [Citation.] But such departure is justified only when the facts clearly establish that a
grave injustice would be done if an equitable estoppel were not applied.” (Ibid.) The factors which
contribute to a finding of an estoppel are not present here: whether the public agency acted in an
unconscionable manner; whether the public agency took unfair advantage of plaintiff; whether the
public agency was advising and directing or merely informing or responding to inquiries; whether
a confidential relationship exists with the public agency and so forth. (Driscoll, supra, 67 Cal.2d
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at pp. 306-310.) ( 4c) The facts as pleaded simply do not establish that a grave injustice would be
done if DWP were not estopped. 7


7 On the other hand, there is authority for the proposition that “where the defendant makes
representations to the effect that he will perform his contractual obligation, and the plaintiff,
in reliance thereon, forbears to sue in time” an estoppel may arise. (Italics in original; 3
Witkin, Cal. Procedure (3d ed. 1985) Actions, § 524 and cases cited therein.) See Langdon v.
Langdon (1941) 47 Cal.App.2d 28 [117 P.2d 371], where defendant “repeatedly requested”
that plaintiff delay collection of bonus payments until defendant was established in a new
business, defendant was estopped to invoke the statute of limitations as a defense, and
Lagamarsino v. San Jose Title Ins. Co. (1960) 178 Cal.App.2d 455, 461 [3 Cal.Rptr. 80],
where defendant insurer held out “the hope of an amicable adjustment” which induced
plaintiff's delay, defendant was estopped. These cases are distinguishable on the ground that
the party claiming the estoppel could reasonably rely on the promises to pay or settle because
such promises were the only information available to plaintiff. Compare the case against a
public entity, where an elaborate claims procedure has been established by statute or charter.
There, representations by an employee of the public entity that payment will be made cannot
constitute an estoppel as a matter of law, where, for example, the claim has either been
formally rejected or, as in the present case, where the claim is deemed rejected by operation
of law. That rejection, actual or implied, puts the claimant on notice that, despite promises
that payment will be made, his claim has, in fact, been rejected. He may then not reasonably
rely on the promises to pay, absent an express waiver of the statute.


(7)(See fn. 8.) No basis for an estoppel against DWP has been sufficiently pled, and plaintiff's
contract claims are, thus, time-barred. 8  *831


8 Plaintiff argues that it need not comply with the Government Code claims provisions
because DWP failed to file a statement in Millard County, Utah, as required by Government
Code section 53051 et seq. However, Government Code section 53050 exempts from this
requirement the “state, or a county, city and county, or city.” The DWP constitutes a
department of the City of Los Angeles, and is thus exempt. (L. A. City Charter, art. XXII.)


C. Oral Agreement
(8a) Even if we were to determine that the allegations of estoppel are sufficiently pled to defeat the
statute of limitations defense, the issue as to whether oral contracts can be enforced against DWP
arises. A public entity is not liable on a contract unless the entity is authorized by statute to incur
the obligation. (1 Witkin, Summary of Cal. Law, op. cit. supra, Contracts, § 77, p. 111, § 620, p.
558.) DWP correctly points out that the Charter for the City of Los Angeles requires, at section
385, that “[e]very contract involving an expenditure of more than five hundred dollars ($500)
shall, except in cases of urgent necessity, as provided in Section 386 of this Charter, be made in
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writing, the draft whereof shall be approved by the board, officer or employee authorized to make
the same ....” (L. A. City Charter, § 385.) Plaintiff maintains that the exception for DWP contracts
for purchase of materials, supplies, and equipment involving values not in excess of $100,000
applies. That exception, however, plainly applies to requirements for city council approval and/
or city attorney approval as to form, and not the basic requirement that the contract be in writing.
(L. A. City Charter, § 385.) ( 9)(See fn. 9.), ( 8b) Thus, even if estoppel is adequately pled, the
contract causes of action could not be maintained against DWP because they are not in writing.
(Osborne, supra, 5 Cal.App.3d at p. 514.) 9


9 As a general rule, a public entity cannot be sued on an implied-in-law or quasi-contract
theory, because such a theory is based on quantum meruit or restitution considerations which
are outweighed by the need to protect and limit a public entity's contractual obligations.
(Miller v. McKinnon (1942) 20 Cal.2d 83, 88 [124 P.2d 34, 140 A.L.R. 570].)


II The Tort Claims
Plaintiff alleges in the seventh cause of action that DWP intentionally interfered with its economic
advantage by making the performance of its contract with CCI more burdensome to perform; by
creating conditions to prevent plaintiff from working on unit 2 including causing CCI to default
on the Subcontract; by asking plaintiff to perform extra work knowing that it had no intention to
pay for the extra work; and by causing CCI to breach its contract with plaintiff.


Plaintiff alleges in the ninth cause of action that DWP conspired to induce CCI to breach its contract
with plaintiff by wrongfully declaring CCI to be in default on the Subcontract. CCI's default on the
Subcontract resulted in CCI being removed from the project prior to the performance of its services
on *832  unit 2. Thus, CCI could not honor its contract with plaintiff as to the work on unit 2.


We conclude that to the extent the tort causes of action are simply restatements of the contract
claims, they are similarly barred by the statute of limitations. We conclude further that to the
extent the tort causes of action are based on misrepresentations, DWP is entitled to governmental
immunity.


A. Misrepresentation
(10a) Tort claims may not be maintained against a public entity unless they are based on a statute
or are required by the federal or state constitutions. (Cochran v. Herzog Engraving Co. (1984)
155 Cal.App.3d 405, 409 [205 Cal.Rptr. 1].) Except as otherwise provided by statute, a public
entity is not liable for an injury, whether such injury arises out of an act or omission of the
public entity or a public employee or other person, and any such liability established is subject to
the immunity provisions of the Government Code. (Gov. Code, § 815.) A public entity is liable
for injury proximately caused by an act or omission of an employee of the public entity within
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the scope of his or her employment if the act or omission would have given rise to a cause of
action against the employee, unless the employee is immune from liability. (Gov. Code, § 815.2.)
Government Code section 818.8 provides public entities immunity from liability for intentional or
negligent misrepresentations of government employees.


On the basis of this statute, the trial court struck from the third amended complaint all references to
fraud by DWP. Thereafter, the trial court found that the tort causes of action were still essentially
allegations of misrepresentation and, accordingly, sustained the demurrer as to the tort causes of
action.


(11) “ '[M]isrepresentation' as a tort distinct from the general milieu of negligent and intentional
wrongs, applies to interferences with financial or economic interest. The Legislature designed
section 818.8 to exempt the governmental entity from this type of liability.” (Johnson v. State of
California (1968) 69 Cal.2d 782, 800 [73 Cal.Rptr. 240, 447 P.2d 352].) Immunity will prevail
where the governmental misrepresentation interfered with either a commercial or a financial
interest. (Tokeshi v. State of California (1990) 217 Cal.App.3d 999, 1006 [266 Cal.Rptr. 255].)
This is true even if the misinformation relied upon is gratuitously disseminated or the allegations
of the complaint are couched in terms of code violations by the government entity and not
misrepresentations per se. (Id. at pp. 1006-1007.) *833  Thus, a misrepresentation resulting in
governmental immunity has been found where: the department of building and safety erroneously
notified an individual that her activities violated a zoning ordinance (Brown v. City of Los Angeles
(1968) 267 Cal.App.2d 849 [73 Cal.Rptr. 364].); the DMV negligently provided a certificate of
ownership for a stolen automobile (Hirsch v. Department of Motor Vehicles (1974) 42 Cal.App.3d
252 [115 Cal.Rptr. 452]); a city misstated that dwellings on real property were legally authorized
(Grenell v. City of Hermosa Beach (1980) 103 Cal.App.3d 864 [163 Cal.Rptr. 315]); and city
inspectors misrepresented and suppressed facts concerning a structure's compliance with the
building code (Harshbarger v. City of Colton (1988) 197 Cal.App.3d 1335 [243 Cal.Rptr. 463]).


(10b) Plaintiff contends that this authority does not bar its claims, which are not based on
misrepresentation. Close examination of those claims reveals that plaintiff's tort causes of action
concern three types of conduct: (1) conduct which involved extra work for which plaintiff was
not compensated; (2) conduct which made plaintiff's performance of its contract with CCI more
burdensome and for which it should be compensated; and (3) conduct aimed at causing CCI to
breach its contract with GEESI, removing CCI from the unit 2 stage of the project, and thereby
interfering with plaintiff's contract with CCI. The first two types of conduct sound in contract, not
tort. The third category of conduct appears to be based on DWP's misrepresentation with respect
to the quality and timeliness of CCI's performance on the unit 1 stage of the project. Clearly the
hybrid nature of the pleaded claims, which used the terms “fraud” or “fraudulently” repeatedly
until the trial court struck those terms from the pleading, reveals that the very essence of these
claims was misrepresentation. Plaintiff cannot now represent that those tort claims were based
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on conduct other than misrepresentation simply because the trial court has excised that language
from the complaint. 10


10 The doctrine of governmental immunity for misrepresentation does not apply to a contract
action. (Souza & McCue Constr. Co. v. Superior Court (1962) 57 Cal.2d 508 [20 Cal.Rptr.
634, 370 P.2d 338].) However, as previously noted the contract actions are time-barred.


B. Third Party Beneficiary
(12) Moreover, even if the causes of action are not contingent upon DWP's misrepresentation, but
on other conduct, then the causes of action attempt to state a third party beneficiary theory with
respect to the subcontract between CCI and GEESI which was allegedly wrongfully terminated.
The gravamen of both of plaintiff's tort causes of action is that plaintiff was injured when CCI's
subcontract with GEESI was terminated. However, the *834  intention of CCI and GEESI in
entering into their contract was not to benefit plaintiff, and so plaintiff was at most an incidental
beneficiary of that contract, and may not recover for its breach. Subcontractors cannot recover
directly from public entity owners of a construction project on a theory of third-party beneficiary
of the prime contract, unless they are specifically intended to benefit from the issuance of the
prime contract. (Acret, Cal. Construction Contracts and Disputes 2d (Cont. Ed. Bar 1990) § 4.24.;
Southern Cal. Acoustics Co. v. C. V. Holder, Inc. (1969) 71 Cal.2d 719, 727-728 [79 Cal.Rptr. 319,
456 P.2d 975]; Swinerton & Walberg Co. v. City of Inglewood-L.A. County Civic Center Authority
(1974) 40 Cal.App.3d 98, 102 [114 Cal.Rptr. 834].) ( 13) (See fn. 11.) We conclude, therefore, that
no cause of action may be maintained against DWP for interference with contract or prospective
economic advantage because those claims were either time-barred, based on misrepresentations by
DWP for which DWP may not be held liable under Government Code section 818.8, or improper
claims for third party beneficiary damages. 11


11 We note that plaintiff's tort claims may also be subject to the immunity provided at sections
820.2 and 815.2 of the Government Code, as arising from the exercise of discretion of a
public employee. Decisions which are more than ministerial and which concern basic policy
decisions are “ 'beyond the range of judicial inquiry.' ” (Johnson, supra, 69 Cal.2d at p.
793.) This immunity is available in cases charging governmental interference with contract
and will support the sustaining of a demurrer where the immunity appears on the face of
the complaint. (H & M Associates v. City of El Centro (1980) 109 Cal.App.3d 399 [167
Cal.Rptr. 392].) See also Osborne, supra, 5 Cal.App.3d at pp. 514-515, where “advice by
one governmental agency to another governmental agency not to perform an unenforceable
oral contract to which the latter agency and a third person are parties ... is the product of a
basic policy decision.” The conduct at issue here, i.e., advice by DWP to the Owner of the
project that CCI's performance was not to contract specifications, and that CCI should not
perform on unit 2 of the project, is just such a “basic policy decision.” (See, e.g., Swinerton &



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=57CALIF2D508&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109605&pubNum=661&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109605&pubNum=661&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=71CALIF2D719&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_727 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969131156&pubNum=661&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969131156&pubNum=661&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=40CAAPP3D98&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_102 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=40CAAPP3D98&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_102 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103961&pubNum=227&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS818.8&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820.2&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820.2&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.2&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D793&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_793 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D793&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_793 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=109CAAPP3D399&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980124257&pubNum=227&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980124257&pubNum=227&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=5CAAPP3D514&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_514&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_514 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=40CAAPP3D101&originatingDoc=I96be9b9bfabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_101 





Lundeen Coatings Corp. v. Department of Water & Power, 232 Cal.App.3d 816 (1991)
283 Cal.Rptr. 551


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 18


Walberg Co., supra, 40 Cal.App.3d at pp. 101-102, fn. 3 [elaborate evaluation of performance
potentials of bidding contractors is a discretionary act immune from liability under Gov.
Code, § 820.2].)


III The Common Count
(14) The second amended complaint contained a cause of action for quantum meruit. DWP
successfully demurred to this cause of action on the ground that an action for quantum meruit
may not be maintained against the government as a matter of law. Plaintiff essentially repleaded
the cause of action in the third amended complaint as one for money had and received. No
allegations are made that DWP ever received money from plaintiff or on plaintiff's behalf. In
fact, the complaint makes it quite clear that DWP was acting only as the project manager for the
owner. It received no benefits *835  provided by plaintiff; it received no money from plaintiff.
National Automobile & Cas. Ins. Co. v. Pitchess (1973) 35 Cal.App.3d 62 [110 Cal.Rptr. 649] is
inapposite, since it involves a claim of breach of fiduciary duty arising out of the execution of a
writ of attachment and erroneous disbursement of over $10,000. The allegation that “defendants”
became “indebted to plaintiff's assignor” is contradicted by the more specific allegations that DWP
was acting only as a project manager under contract to the owner and had no ownership interest
in the project at issue.


Conclusion
We conclude that plaintiff's contract claims are barred by the statute of limitations provisions of
Government Code section 945.6, that DWP is not estopped to assert the statute of limitations, that
the claims are unenforceable oral agreements, and that DWP cannot be liable under any implied in
law contract or quantum meruit theories. We conclude further, that DWP is immune from plaintiff's
tort claims which are based, in essence, on alleged misrepresentations of DWP employees, and
that plaintiff has no rights against DWP on a third party beneficiary of a contract theory. Finally,
DWP cannot be liable for money had and received since it never received any money of plaintiff's,
was only the agent for the owner of the project, and cannot be liable on a quantum meruit theory.
Therefore, the trial court did not err in sustaining DWP's demurrer to the third amended complaint.
(15) Nor did the trial court err in denying plaintiff leave to amend. Plaintiff has already been
permitted to file four complaints and did not indicate either at the trial or appellate court level that
it can allege additional facts stating a cause of action.


Disposition
The judgment dismissing the action as to DWP is affirmed. Plaintiff shall bear costs on appeal.


Ashby, Acting P. J., and Boren, J., concurred.
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A petition for a rehearing was denied August 21, 1991, and appellant's petition for review by the
Supreme Court was denied October 24, 1991. *836


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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4 Cal.5th 637
Supreme Court of California.


NEWPORT HARBOR VENTURES, LLC, et al., Plaintiffs and Respondents,
v.


MORRIS CERULLO WORLD EVANGELISM et al., Defendants and Appellants.


S239777
|


Filed 3/22/2018


Synopsis
Background: Asset managers who obtained option to acquire sublease upon eviction of sublessee
brought action against sublessor and sublessor's vice president for breach of written contract,
breach of the implied covenant of good faith, quantum meruit, and promissory estoppel. Within 60
days of filing of third amended complaint, sublessor and vice president filed anti-SLAPP motion
to strike. The Superior Court, Orange County, No. 30-2013-00665314, Deborah C. Servino, J.,
denied the motion. Sublessor and vice president appealed, and the Court of Appeal, 6 Cal.App.5th
1207, 212 Cal.Rptr.3d 216, affirmed. The Supreme Court granted petition for review.


[Holding:] The Supreme Court, Chin, J., held that anti-SLAPP motion was untimely as to claims
included in prior complaints; disapproving Yu v. Signet Bank/Virginia, 103 Cal.App.4th 298, 126
Cal.Rptr.2d 516.


Affirmed.


Procedural Posture(s): On Appeal; Special Motion to Strike; Petition for Discretionary Review.


West Headnotes (11)


[1] Evidence Corporations and Associations
Supreme Court considering whether asset managers' corporate status had been suspended
would grant managers' request for judicial notice of documentation indicating that their
corporate status had been revived. Cal. R. Ct. 8.252, 8.520(g).
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[2] Corporations and Business Organizations Capacity of corporation to sue and be
sued
A corporation may not prosecute or defend an action while its corporate status is suspended
for failure to pay taxes.


[3] Pleading Frivolous pleading
The anti-strategic lawsuit against public participation (anti-SLAPP) statute provides a
procedure for weeding out, at an early stage, meritless claims arising from protected
activity. Cal. Civ. Proc. Code § 425.16.


12 Cases that cite this headnote


[4] Pleading Frivolous pleading
The Legislature enacted section the anti-strategic lawsuit against public participation (anti-
SLAPP) statute to prevent and deter lawsuits referred to as SLAPPs brought primarily to
chill the valid exercise of the constitutional rights of freedom of speech and petition for
the redress of grievances. U.S. Const. Amend. 1; Cal. Civ. Proc. Code § 425.16.
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[5] Pleading Frivolous pleading
Because meritless strategic lawsuit against public participation (SLAPP) lawsuits seek to
deplete the defendant's energy and drain his or her resources, the Legislature sought to
prevent SLAPPs by ending them early and without great cost to the SLAPP target; the
anti-SLAPP statute therefore establishes a procedure where the trial court evaluates the
merits of the lawsuit using a summary-judgment-like procedure at an early stage of the
litigation. Cal. Civ. Proc. Code § 425.16.
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[6] Pleading Frivolous pleading
Anti-strategic lawsuit against public participation (anti-SLAPP) statute seeks to limit the
costs of defending against meritless lawsuits which seek to deplete the defendant's energy
and drain his or her resources. Cal. Civ. Proc. Code § 425.16.
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[7] Pleading Application and proceedings thereon
Anti-strategic lawsuit against public participation (anti-SLAPP) motion to strike, brought
within 60 days of third amended complaint but after case had been pending for over
two years and much discovery had occurred, was untimely as to claims included in
prior complaints; disapproving Yu v. Signet Bank/Virginia, 103 Cal.App.4th 298, 126
Cal.Rptr.2d 516. Cal. Civ. Proc. Code § 425.16(f).
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[8] Pleading Application and proceedings thereon
An anti-strategic lawsuit against public participation (anti-SLAPP) motion may be brought
after an amended complaint, at least as to new claims not previously made. Cal. Civ. Proc.
Code § 425.16(f).
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[9] Appeal and Error Nature of judgment or decree
An appeal of the grant or denial of an anti-strategic lawsuit against public participation
(anti-SLAPP) motion automatically stays all further trial court proceedings on the merits
upon the causes of action affected by the motion. Cal. Civ. Proc. Code §§ 425.16, 904.1(i).
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[10] Pleading Frivolous pleading
An anti-strategic lawsuit against public participation (anti-SLAPP) motion is not a vehicle
for a defendant to obtain a dismissal of claims in the middle of litigation; it is a procedural
device to prevent costly, unmeritorious litigation at the initiation of the lawsuit. Cal. Civ.
Proc. Code § 425.16.
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[11] Pleading Frivolous pleading
Anti-strategic lawsuit against public participation (anti-SLAPP) statute permits a motion
against an amended complaint if it could not have been brought earlier, but prohibits
belated motions that could have been brought earlier, subject to the trial court's discretion
to permit a late motion. Cal. Civ. Proc. Code § 425.16(f).


See 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1033.
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**651  ***409  Ct.App. 4/3 G052660, Orange County Super. Ct. No. 30-2013-00665314
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Opinion


CHIN, J.


*639  Code of Civil Procedure section 425.16 (§ 425.16), California's so-called anti-SLAPP
(strategic lawsuit against public participation) statute, is intended to resolve quickly and relatively
inexpensively meritless lawsuits that threaten free speech on matters of public interest. When it
applies, section 425.16 permits a defendant to file a special motion to strike a cause of action
(sometimes referred to as an anti-SLAPP motion) “within 60 days of the service of the complaint
or, in the court's discretion, at any later time upon terms it deems proper.” (§ 425.16, subd. (f).)
Here, defendants filed the special motion within 60 days of the third amended complaint, but not
within 60 days of any earlier complaint. The third amended complaint contains some of the same
causes of action as earlier complaints. We granted review to decide whether a special motion to
strike an amended complaint may seek dismissal of causes of action that had been included in the
earlier complaints.


Because the anti-SLAPP statute is designed to resolve these lawsuits early, but not to permit the
abuse that delayed motions to strike might entail, *640  we conclude, as did the Court of Appeal,
that, subject to the trial court's discretion under section 425.16, subdivision (f), to permit late filing,
***410  a defendant must move to strike a cause of action within 60 days of service of the earliest
complaint that contains that cause of action.


I. Procedural History
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We take this procedural history primarily from the Court of Appeal's opinion. (Newport Harbor
Ventures, LLC v. Morris Cerullo World Evangelism (2016) 6 Cal.App.5th 1207, 1211-1215, 212
Cal.Rptr.3d 216 (Newport Harbor).)


Plaintiffs Newport Harbor Ventures, LLC, and Vertical Media Group, Inc., sued defendants Morris
Cerullo World Evangelism and Roger Artz for damages based on events involving a ground
sublease of real property in Newport Beach. Among other allegations, plaintiffs alleged that
defendants fraudulently settled an unlawful detainer action involving the property. The first and
subsequent complaints alleged multiple causes of action, including breach of written contract and
breach of the implied covenant of good faith. Plaintiffs eventually filed a third amended complaint.
That complaint also alleged that defendants fraudulently settled the unlawful detainer action. It
contained the causes of **652  action for breach of written contract and breach of the implied
covenant of good faith contained in the original complaint and added, for the first time, causes of
action for quantum meruit and promissory estoppel.


Within 60 days of the filing of the third amended complaint, defendants moved to strike that
complaint under section 425.16. They argued that settlement of the unlawful detainer action was
an act arising from the right to petition and therefore is protected under the anti-SLAPP statute.
Plaintiffs argued the motion was untimely because it was not brought within 60 days of any earlier
complaint. The trial court agreed and denied the motion as untimely. It explained that “[t]he case
has been pending for over two years. The court notes that the Complaint and every pleading filed by
Plaintiffs thereafter, all referenced the Settlement Agreement at the heart of Defendants’ argument.
Defendants demurred to every pleading filed by Plaintiffs. They filed a Motion to Strike the
Complaint and the Second Amended Complaint. The court has also heard and ruled on Defendants’
Motion for Judgment on the Pleadings and Motion for Summary Judgment. Substantial discovery
has already taken place. The court has granted several discovery motions filed by Plaintiffs. The
purpose of the anti-SLAPP statute is to dismiss meritless lawsuits designed to chill free speech
rights at the earliest stage of the case. That purpose no longer applies at this late stage in the
litigation.”


*641  Defendants appealed the denial order. (§ 425.16, subd. (i).) The Court of Appeal affirmed.
It held that “a defendant must file an anti-SLAPP motion within 60 days of service of the first
complaint (or cross-complaint, as the case may be) that pleads a cause of action coming within
section 425.16[, subdivision] (b)(1) unless the trial court, in its discretion and upon terms it deems
proper, permits the motion to be filed at a later time (§ 425.16[, subd.] (f) ). An amended complaint
reopens the time to file an anti-SLAPP motion without court permission only if the amended
complaint pleads new causes of action that could not have been the target of a prior anti-SLAPP
motion, or adds new allegations that make previously pleaded causes of action subject to an anti-
SLAPP motion.” (Newport Harbor, supra, 6 Cal.App.5th at p. 1219, 212 Cal.Rptr.3d 216.)
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The court also concluded that defendants’ motion was timely as to the two new causes of action
pleaded for the first time in the third amended complaint. “To conclude ***411  otherwise,”
it explained, “would allow [plaintiffs] to circumvent the purpose of the anti-SLAPP statute by
holding back those two causes of action from earlier complaints.” (Newport Harbor, supra, 6
Cal.App.5th at p. 1220, 212 Cal.Rptr.3d 216, citing Lam v. Ngo (2001) 91 Cal.App.4th 832,
840-841, 111 Cal.Rptr.2d 582 (Lam).) But it also concluded that plaintiffs had established a
probability of prevailing on those causes of action and, accordingly, the trial court correctly denied
the anti-SLAPP motion. (Newport Harbor, at pp. 1212, 1220-1226, 212 Cal.Rptr.3d 216.)


We granted defendants’ petition for review. Later, we issued an order limiting review to the issue
concerning the proper interpretation of section 425.16, subdivision (f). (Cal. Rules of Court, rule
8.516(a)(1).)


II. Discussion


A. Suspension of Corporate Status.
[1]  [2] A corporation may not prosecute or defend an action while its corporate status is
suspended for failure to pay taxes. (Bourhis v. Lord (2013) 56 Cal.4th 320, 324, 153 Cal.Rptr.3d
510, 295 P.3d 895.) Before oral argument, the question arose whether plaintiffs’ corporate status
had been suspended. The day before oral argument, plaintiffs’ counsel filed documentation
indicating that both corporations’ corporate status had been revived. We grant plaintiffs’ request to
judicially notice the documents. (Cal. Rules of Court, rules 8.252, 8.520(g).) Accordingly, counsel
properly represented the plaintiffs at oral argument.


*642  B. The Proper Interpretation of Code of Civil Procedure section 425.16,
subdivision (f).


“Section 425.16 provides, inter alia, that ‘[a] cause of action against a person arising from any
act of that person in furtherance of the person's right of petition or free speech under the United
States or California Constitution **653  in connection with a public issue shall be subject to a
special motion to strike, unless the court determines that the plaintiff has established that there is a
probability that the plaintiff will prevail on the claim.’ (Id., subd. (b)(1).) ‘As used in this section,
“act in furtherance of a person's right of petition or free speech under the United States or California
Constitution in connection with a public issue” includes: (1) any written or oral statement or writing
made before a legislative, executive, or judicial proceeding, or any other official proceeding
authorized by law; (2) any written or oral statement or writing made in connection with an issue
under consideration or review by a legislative, executive, or judicial body, or any other official
proceeding authorized by law....’ (Id., subd. (e).)” (Equilon Enterprises v. Consumer Cause, Inc.
(2002) 29 Cal.4th 53, 58, 124 Cal.Rptr.2d 507, 52 P.3d 685.)
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[3]  [4]  [5]  [6] Section 425.16 “provides a procedure for weeding out, at an early stage,
meritless claims arising from protected activity.” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384,
205 Cal.Rptr.3d 475, 376 P.3d 604.) “The Legislature enacted section 425.16 to prevent and
deter ‘lawsuits [referred to as SLAPPs] brought primarily to chill the valid exercise of the
constitutional rights of freedom of speech and petition for the redress of grievances.’ (§ 425.16,
subd. (a).) Because these meritless lawsuits seek to deplete ‘the defendant's energy’ and drain ‘his
or her resources’ [citation], the Legislature sought ‘ “to prevent SLAPPs by ending them early
and without great cost to the SLAPP target” ’ [citation]. Section 425.16 therefore establishes a
procedure where the trial court evaluates the merits of the lawsuit using a summary-judgment-like
procedure at an early stage of the litigation. [Citation.] In doing so, ***412  section 425.16 seeks
to limit the costs of defending against such a lawsuit.” (Varian Medical Systems, Inc. v. Delfino
(2005) 35 Cal.4th 180, 192, 25 Cal.Rptr.3d 298, 106 P.3d 958.)


[7] The parties seem to agree that defendants’ action in settling the unlawful detainer action was
an act “in furtherance of [their] right of petition or free speech” (§ 425.16, subd. (b)(1) ), and thus
constitutes protected activity under section 425.16. (See Newport Harbor, supra, 6 Cal.App.5th
at p. 1211, 212 Cal.Rptr.3d 216.) We will assume that to be the case. The issue before us concerns
the timing of section 425.16’s special motion to strike. Section 425.16, subdivision (f), provides
as relevant: “The special motion may be filed within 60 days of the service of the complaint or,
in the court's discretion, at any later time upon terms it deems proper.” (Italics added.) We must
decide how this provision applies to an amended complaint.


*643  In Lam, supra, 91 Cal.App.4th 832, 111 Cal.Rptr.2d 582, the question arose whether a
defendant could file the special motion to strike within 60 days of service of an amended complaint
if the amended complaint added new causes of action for acts that section 425.16 protects. As
the Lam court described it, the question was “whether the words ‘the complaint’ in section
425.16. subdivision (f) may include amended complaints, or necessarily are restricted to just the
original.” (Lam, at p. 840, 111 Cal.Rptr.2d 582.) The plaintiff argued that the motion to strike had
to be made within 60 days of the original complaint or not at all. The court disagreed.


“[T]he purpose of the anti-SLAPP suit law would be readily circumventable if a defendant's only
opportunity to strike meritless SLAPP claims were in an attack on the original complaint. Causes
of action subject to a special motion to strike could be held back from an original complaint....
[¶] In context, the ‘special’ anti-SLAPP suit motion is directed at a particular document, namely
‘the complaint.’ It would make no sense to read ‘complaint’ to refer to an earlier complaint that
contained no anti-free-speech claims, but not allow such a motion for a later complaint that had
been amended to contain some. After all, the whole purpose of the statute is to provide a mechanism
for the early termination of claims that are improperly aimed at the exercise of free speech or the
right of petition.” (Lam, supra, 91 Cal.App.4th at pp. 840-841, 111 Cal.Rptr.2d 582.)
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A similar, but slightly different, issue arose in Yu v. Signet Bank/Virginia (2002) 103 Cal.App.4th
298, 126 Cal.Rptr.2d 516 (Yu). There, as in Lam, supra, 91 Cal.App.4th 832, 111 Cal.Rptr.2d 582,
the plaintiff argued that **654  a special motion to strike was untimely because it was filed within
60 days of the amended complaint, but not within 60 days of the original complaint. The Court
of Appeal held that the word “complaint” in section 425.16, subdivision (f), includes an amended
complaint. It noted that Lam “point[ed] out among other things that if the statute were construed as
the [plaintiffs] urge, a plaintiff might attempt to circumvent the anti-SLAPP law by waiting until
an amended complaint to assert its SLAPP allegations.” (Yu, at p. 314, 126 Cal.Rptr.2d 516.)


[8] Under Lam and Yu, an anti-SLAPP motion may be brought after an amended complaint, at
least as to new claims not previously made. The Court of Appeal in this case agreed with those
cases to that extent. (Newport Harbor, supra, 6 Cal.App.5th at p. 1220, 212 Cal.Rptr.3d 216.)
We do too, for the reasons, quoted above, that the Lam court identified. But what about causes of
action in an amended complaint that were included in an earlier complaint? May the defendant
file the special motion to strike those causes of action ***413  when it could have done so sooner
after service of the earlier complaint? Lam, supra, 91 Cal.App.4th 832, 111 Cal.Rptr.2d 582, did
not address the question.


*644  The Yu court did address the question. It ruled broadly that the motion to strike following
an amended complaint was timely even though it could have been filed sooner. “Admittedly, this
is not a case where an anti-SLAPP motion was promptly made to counter SLAPP allegations first
added to an amended pleading. [The defendants] could have filed their motion at the outset of
the case and ... their anti-SLAPP theory seems to have been an afterthought. [The defendants’]
opportunity to belatedly raise that theory arose as a matter of right only because the [plaintiffs]
were required to file a third amended complaint, which deleted many more allegations than it
added, and added nothing that implicated the anti-SLAPP law. We nevertheless conclude ... that
[the defendants’] motion was timely because it was filed within 60 days of service of the third
amended complaint.” (Yu, supra, 103 Cal.App.4th at p. 315, 126 Cal.Rptr.2d 516.)


Without specifically citing Yu, supra, 103 Cal.App.4th 298, 126 Cal.Rptr.2d 516, the court in
Hewlett-Packard Co. v. Oracle Corp. (2015) 239 Cal.App.4th 1174, 191 Cal.Rptr.3d 807 disagreed
with this last point, albeit in dicta. “The rule that an amended complaint reopens the time to file
an anti-SLAPP motion is intended to prevent sharp practice by plaintiffs who might otherwise
circumvent the statute by filing an initial complaint devoid of qualifying causes of action and then
amend to add such claims after 60 days have passed. [Citation.] But a rule properly tailored to
that objective would permit an amended pleading to extend or reopen the time limit only as to
newly pleaded causes of action arising from protected conduct. A rule automatically reopening a
case to anti-SLAPP proceedings upon the filing of any amendment permits defendants to forgo
an early motion, perhaps in recognition of its likely failure, and yet seize upon an amended
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pleading to file the same meritless motion later in the action, thereby securing the ‘free time-out’
condemned in [People ex rel. Lockyer v. Brar (2004) ] 115 Cal.App.4th 1315, 1318 [9 Cal.Rptr.3d
844].” (Hewlett-Packard Co., at p. 1192, fn. 11, 191 Cal.Rptr.3d 807.)


The Court of Appeal in this case agreed with Hewlett-Packard Co. v. Oracle Corp., supra, 239
Cal.App.4th 1174, 191 Cal.Rptr.3d 807, in this regard. (Newport Harbor, supra, 6 Cal.App.5th at
pp. 1217-1218, 212 Cal.Rptr.3d 216.) It “disagree[d] with Yu to the extent it holds that a defendant
has an absolute right to file an anti-SLAPP motion to an amended complaint, even when the motion
could have been brought against an earlier complaint.” (Id. at p. 1218, 212 Cal.Rptr.3d 216.) It
quoted our explanation in Varian Medical Systems, Inc. v. Delfino, supra, 35 Cal.4th at page 192,
25 Cal.Rptr.3d 298, 106 P.3d 958, that section 425.16 was intended to end meritless SLAPP suits
early without great cost to the target. It said permitting a defendant an absolute right to file an
anti-SLAPP motion to an amended complaint “would encourage gamesmanship that could defeat
rather than advance that purpose.” (Newport Harbor, at p. 1218, 212 Cal.Rptr.3d 216.)


**655  *645  We agree with the Court of Appeal. Section 425.16 provides a means for the prompt
and relatively inexpensive resolution of lawsuits that threaten free speech. But it also “present[s]
the possibility for abuse of the anti-SLAPP statute.” (Platypus Wear, Inc. v. Goldberg (2008) 166
Cal.App.4th 772, 783, 83 Cal.Rptr.3d 95.)


[9] “All discovery proceedings in the action shall be stayed upon the filing of a notice of
motion made pursuant to this ***414  section. The stay of discovery shall remain in effect until
notice of entry of the order ruling on the motion.” (§ 425.16, subd. (g).) “An order granting or
denying a special motion to strike shall be appealable under [Code of Civil Procedure s]ection
904.1.” (Id., subd. (i).) An appeal under this provision “automatically stays all further trial court
proceedings on the merits upon the causes of action affected by the motion.” (Varian Medical
Systems, Inc. v. Delfino, supra, 35 Cal.4th at p. 186, 25 Cal.Rptr.3d 298, 106 P.3d 958.) Because
of these provisions, as one Court of Appeal put it, we “have acknowledged the ironic unintended
consequence that anti-SLAPP procedures, enacted to curb abusive litigation, are also prone to
abuse.” (Olsen v. Harbison (2005) 134 Cal.App.4th 278, 283, 35 Cal.Rptr.3d 909.) “[S]ome
anti-SLAPP appeals will undoubtedly delay litigation even though the appeal is frivolous or
insubstantial.... [S]uch a result may encourage defendants to ‘misuse the [anti-SLAPP] motions
to delay meritorious litigation or for other purely strategic purposes.’ ” (Varian Medical Systems,
Inc., at p. 195, 25 Cal.Rptr.3d 298, 106 P.3d 958.)


[10]  [11] In this case, as the trial court noted when it exercised its discretion to deny a late filing,
much litigation, including discovery, had already been conducted for two years before the anti-
SLAPP motion brought it to a halt. It is far too late for the anti-SLAPP statute to fulfill its purpose
of resolving the case promptly and inexpensively. “An anti-SLAPP motion is not a vehicle for a
defendant to obtain a dismissal of claims in the middle of litigation; it is a procedural device to
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prevent costly, unmeritorious litigation at the initiation of the lawsuit.” (San Diegans for Open
Government v. Har Construction, Inc. (2015) 240 Cal.App.4th 611, 625-626, 192 Cal.Rptr.3d
559.) To minimize this problem, section 425.16, subdivision (f), should be interpreted to permit an
anti-SLAPP motion against an amended complaint if it could not have been brought earlier, but to
prohibit belated motions that could have been brought earlier (subject to the trial court's discretion
to permit a late motion). This interpretation maximizes the possibility the anti-SLAPP statute will
fulfill its purpose while reducing the potential for abuse.


Defendants argue that, because filing an anti-SLAPP motion stays discovery proceedings, and
an appeal from the denial of the motion stays all further trial court proceedings on the merits of
the causes of action affected by the motion, permitting defendants to challenge only new causes
of action in an amended complaint cannot further judicial efficiency. We disagree. Perfect *646
efficiency may be unobtainable. But limiting an anti-SLAPP motion to new causes of action can
make the process more efficient. Claims unaffected by the anti-SLAPP motion might be able to go
forward. Moreover, a rule limiting the anti-SLAPP motion to new causes of action can streamline
the resolution of the motion and any ensuing appeal by limiting the number of issues to be resolved.
The plaintiff also has control over what to allege in an amended complaint. An amended complaint
might not add new causes of action subject to an anti-SLAPP motion, in which case no anti-SLAPP
motion at all would be permitted.


For these reasons, we agree with the Court of Appeal's interpretation of section 425.16, subdivision
(f). Specifically, we agree with the summary of its holding quoted in part I., ante, of this opinion.
(Newport Harbor, supra, 6 Cal.App.5th at p. 1219, 212 Cal.Rptr.3d 216.) (We express no opinion
regarding its further conclusion that plaintiffs had established a probability of prevailing on the
new causes of action.)


***415  Defendants argue that this conclusion requires overruling Baral v. Schnitt, supra, 1
Cal.5th 376, 205 Cal.Rptr.3d 475, 376 P.3d 604. It does not. That case concerned how “the special
motion to strike operate[s] **656  against a so-called ‘mixed cause of action’ that combines
allegations of activity protected by the statute with allegations of unprotected activity.” (Id. at p.
381, 205 Cal.Rptr.3d 475, 376 P.3d 604.) It did not consider the timeliness of any motion to strike
or the proper interpretation of section 425.16, subdivision (f).


III. Conclusion


We affirm the judgment of the Court of Appeal. We also disapprove Yu v. Signet Bank/Virginia,
supra, 103 Cal.App.4th 298, 126 Cal.Rptr.2d 516, to the extent it is inconsistent with this opinion.
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CANTIL-SAKAUYE, C.J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


KRUGER, J.


RAYE, J. * , concurred.
* Administrative Presiding Justice of the Court of Appeal, Third Appellate District, assigned


by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


4 Cal.5th 637, 413 P.3d 650, 230 Cal.Rptr.3d 408, 18 Cal. Daily Op. Serv. 2705, 2018 Daily Journal
D.A.R. 2625


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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6 Cal.App.5th 1207
Review Granted


Court of Appeal, Fourth District, Division 3, California.


NEWPORT HARBOR VENTURES, LLC, et al., Plaintiffs and Respondents,
v.


MORRIS CERULLO WORLD EVANGELISM et al., Defendants and Appellants.


G052660
|


Filed 11/30/2016
|


Review Granted March 22, 2017


Synopsis
Background: Asset managers who obtained option to acquire sublease upon eviction of sublessee
brought action against sublessor and sublessor's vice president for breach of written contract,
breach of the implied covenant of good faith, quantum meruit, and promissory estoppel. The
Superior Court, Orange County, No. 30-2013-00665314, Deborah C. Servino, J., denied anti-
strategic lawsuit against public participation (SLAPP) motion. Sublessor and vice president
appealed.


Holdings: The Court of Appeal, Fybel, J., held that:


[1] amended complaint did not restart 60-day time limit for anti-SLAPP challenge to causes of
action in the original complaint;


[2] amended complaint started a 60-day time limit for anti-SLAPP challenge to newly added causes
of action;


[3] quantum meruit cause of action in third amended complaint related back to the second amended
complaint; and


[4] promissory estoppel cause of action in third amended complaint related back to the second
amended complaint.


Affirmed.
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Procedural Posture(s): On Appeal; Special Motion to Strike; Request for Judicial Notice.


West Headnotes (27)


[1] Evidence Corporations and Associations
Court of Appeal would take judicial notice of business entity information from the
California Secretary of State showing that a limited liability company (LLC) respondent's
corporate status had been suspended before oral argument and that it had been revived
after oral argument.


1 Case that cites this headnote


[2] Corporations and Business Organizations Actions by or against company after
dissolution or forfeiture
A limited liability company (LLC) respondent was permitted to defend and participate
in the action, after the LLC's corporate status had been suspended while the appeal was
pending.


2 Cases that cite this headnote


[3] Appeal and Error Oral arguments
Counsel representing two respondents was permitted to appear and argue at oral argument,
even though one of the respondents was a suspended limited liability company (LLC),
where the other respondent was a corporation in good standing.


[4] Appeal and Error Time for hearing
Although the normal practice is for the Court of Appeal to grant a short continuance
to enable a party that is a suspended corporation to obtain reinstatement, the suspended
corporation is not required to ask for a continuance for that purpose.


1 Case that cites this headnote


[5] Pleading Application and proceedings thereon
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A party may not file an anti-strategic lawsuit against public participation (SLAPP) motion
more than 60 days after the filing of the complaint, unless the trial court affirmatively
exercises its discretion to allow a late filing. Cal. Civ. Proc. Code § 425.16(f).


3 Cases that cite this headnote


[6] Pleading Application and proceedings thereon
An anti-strategic lawsuit against public participation (SLAPP) motion is untimely as to a
particular cause of action if not filed within 60 days of service of the first complaint that
pleads that cause of action, unless the trial court, in its discretion and upon terms it deems
proper, permits the motion to be filed at a later time. Cal. Civ. Proc. Code § 425.16(f).


7 Cases that cite this headnote


[7] Pleading Application and proceedings thereon
An amended complaint reopens the time to file an anti-strategic lawsuit against public
participation (SLAPP) motion without court permission only if the amended complaint
pleads new causes of action that could not have been the target of a prior anti-SLAPP
motion, or adds new allegations that make previously pleaded causes of action subject to
an anti-SLAPP motion. Cal. Civ. Proc. Code § 425.16(f).


17 Cases that cite this headnote


[8] Pleading Application and proceedings thereon
Asset managers' filing of an amended complaint stating new causes of action against
sublessor and sublessor's vice president did not restart the 60-day time limit for sublessor
and vice president to file an anti-strategic lawsuit against public participation (SLAPP)
motion challenging causes of action that were also in the original complaint. Cal. Civ.
Proc. Code § 425.16(f).


[9] Pleading Application and proceedings thereon
Asset managers' filing of an amended complaint adding two causes of action not before
pleaded against sublessor and sublessor's vice president triggered a new 60-day time limit
for sublessor and vice president to file an anti-strategic lawsuit against public participation
(SLAPP) motion challenging the new causes of action. Cal. Civ. Proc. Code § 425.16(f).
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[10] Appeal and Error Anti-SLAPP laws
The standard of review was de novo, for the issue of whether “the plaintiff has stated
a legally sufficient claim and made a prima facie factual showing sufficient to sustain a
favorable judgment,” under the anti-strategic lawsuit against public participation (SLAPP)
statute. Cal. Civ. Proc. Code § 425.16(e).


[11] Limitation of Actions Implied Contracts and Debts and Obligations Not Evidenced
by Writing
The statute of limitations for quantum meruit claims is two years. Cal. Civ. Proc. Code
§ 339.


6 Cases that cite this headnote


[12] Limitation of Actions Amendment Introducing New Cause of Action
An amended complaint is considered a new action for purposes of the statute of limitations
only if the claims do not “relate back” to an earlier timely filed complaint.


[13] Limitation of Actions Amendment Restating Original Cause of Action
Under the relation-back doctrine, an amendment relates back to the original complaint for
purposes of the statute of limitations if the amendment (1) rests on the same general set of
facts; (2) involves the same injury; and (3) refers to the same instrumentality.


[14] Limitation of Actions Amendment Restating Original Cause of Action
For purposes of the statute of limitations, an amended complaint relates back to an earlier
complaint if the amended complaint is based on the same general set of facts, even if the
plaintiff alleges a different legal theory or new cause of action.


1 Case that cites this headnote


[15] Limitation of Actions Actions on contract
A quantum meruit cause of action in asset managers' third amended complaint against
sublessor and sublessor's vice president related back to the second amended complaint
for statute of limitations purposes, since the general set of facts forming the basis for the
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quantum meruit cause of action was included in the second amended complaint in support
of a breach of contract cause of action.


[16] Implied and Constructive Contracts Work and labor in general;  quantum meruit
A quantum meruit or quasi-contractual recovery rests upon the equitable theory that a
contract to pay for services rendered is implied by law for reasons of justice, but there is
no equitable basis for an implied-in-law promise to pay reasonable value when the parties
have an actual agreement covering compensation.


4 Cases that cite this headnote


[17] Implied and Constructive Contracts Effect of Express Contract
Quantum meruit recovery that is contrary to an express contractual term is not allowed.


3 Cases that cite this headnote


[18] Pleading Disjunctive and alternative allegations
Pleading Consistency or repugnancy
When a pleader is in doubt about what actually occurred or what can be established by
the evidence, the modern practice allows that party to plead in the alternative and make
inconsistent allegations.


4 Cases that cite this headnote


[19] Pleading Application and proceedings thereon
The anti-strategic lawsuit against public participation (SLAPP) statute did not require asset
managers to make an election between their inconsistent breach of contract and quantum
meruit causes of action in response to sublessor's anti-SLAPP motion. Cal. Civ. Proc. Code
§ 425.16.


10 Cases that cite this headnote


[20] Appeal and Error Pleadings
By failing to present the argument in their opening brief, sublessor and sublessor's vice
president waived their argument on appeal that asset managers could not establish a
probability of success on their quantum meruit cause of action under the anti-strategic
lawsuit against public participation (SLAPP) statute because they did not produce
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evidence they spent any money performing their obligations as asset managers. Cal. Civ.
Proc. Code § 425.16(e).


[21] Pleading Application and proceedings thereon
Evidence that asset managers spent money performing their obligations precluded their
quantum meruit cause of action against sublessor and sublessor's vice president from being
stricken at the “probability of success” stage of the inquiry under the anti-strategic lawsuit
against public participation (SLAPP) statute. Cal. Civ. Proc. Code § 425.16(e).


[22] Limitation of Actions Actions on contract
A promissory estoppel cause of action in asset managers' third amended complaint against
sublessor and sublessor's vice president related back to the second amended complaint
for statute of limitations purposes, since the general set of facts forming the basis for the
promissory estoppel cause of action was included in the second amended complaint in
support of a breach of contract cause of action. Cal. Civ. Proc. Code § 339(1).


1 Case that cites this headnote


[23] Estoppel Future events;  promissory estoppel
Promissory estoppel is an equitable claim that substitutes reliance on a promise as a
substitute for bargained-for consideration.


5 Cases that cite this headnote


[24] Estoppel Future events;  promissory estoppel
Promissory estoppel does not apply if the promisee gave actual consideration and,
therefore, a cause of action for promissory estoppel is inconsistent with a cause of action
for breach of contract based on the same facts.


4 Cases that cite this headnote


[25] Pleading Application and proceedings thereon
The anti-strategic lawsuit against public participation (SLAPP) statute did not require asset
managers to make an election between their inconsistent breach of contract and promissory
estoppel causes of action in response to sublessor's anti-SLAPP motion. Cal. Civ. Proc.
Code § 425.16(e).
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8 Cases that cite this headnote


[26] Estoppel Future events;  promissory estoppel
The elements of promissory estoppel are (1) a promise, (2) the promisor should reasonably
expect the promise to induce action or forbearance on the part of the promisee or a third
person, (3) the promise induces action or forbearance by the promisee or a third person,
and (4) injustice can be avoided only by enforcement of the promise.


3 Cases that cite this headnote


[27] Estoppel Future events;  promissory estoppel
Sublessor's alleged exchange of agreements with asset managers was sufficient to support
the “promise” element of asset managers' promissory estoppel cause of action, even though
the promises were substantially the same as the terms of an alleged contract, where asset
managers pled promissory estoppel and breach of contract in the alternative.


See 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1033.


4 Cases that cite this headnote


**219  Appeal from an order of the Superior Court of Orange County, Deborah C. Servino, Judge.
Affirmed. Appellants' request for judicial notice. Granted. Respondents' request for judicial notice.
Granted. (Super. Ct. No. 30-2013-00665314)


Attorneys and Law Firms


Galuppo & Blake, Louis A. Galuppo, Carlsbad, Steven W. Blake, Andrew E. Hall and Daniel T.
Watts for Defendants and Appellants.


Knypstra Law, Bradley P. Knypstra and Grant Hermes, Irvine, for Plaintiffs and Respondents.


OPINION


FYBEL, J.
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*1211  INTRODUCTION


A special motion to strike under California's anti-SLAPP statute, Code of Civil Procedure section
425.16, 1  is to be filed “within 60 days of the service of the complaint or, in the court's discretion,
at any later time upon terms it deems proper.” (§ 425.16, subd. (f).) 2  In this case, we address
whether an anti-SLAPP motion was **220  timely when it was filed within 60 days of service
of a third amended complaint and no previous anti-SLAPP motion had been filed. We conclude
the filing of an amended complaint does not automatically reopen the period for bringing an anti-
SLAPP motion. Whether the filing of an amended complaint reopens the period for bringing an
anti-SLAPP motion depends on the basis and nature of the claims in the amended complaint.


1 “SLAPP” is an acronym for “strategic lawsuit against public participation.” (Equilon
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 57, 124 Cal.Rptr.2d 507, 52 P.3d
685.) Further code references are to the Code of Civil Procedure.


2 We refer to section 425.16, subdivision (f) as section 425.16(f). In like fashion, we refer to
section 425.16, subdivision (b)(1) as section 425.16(b)(1), and section 425.16, subdivision
(e) as section 425.16(e).


Defendants and appellants Morris Cerullo World Evangelism (Cerullo) and Roger Artz filed a
special motion under the anti-SLAPP statute to strike the third amended complaint brought by
plaintiffs and respondents Newport Harbor Ventures, LLC (NHV), and Vertical Media Group,
Inc. (VMG). 3  The third amended complaint alleged four causes of action: (1) breach of written
contract, (2) breach of the implied covenant of good faith, (3) quantum meruit, and (4) promissory
estoppel. The first two causes of action had been pleaded in earlier complaints while the latter two
causes of action were new to the third amended complaint.


3 We refer to Cerullo and Artz's special motion to strike as the anti-SLAPP motion.


The act asserted by Cerullo and Artz to have been “in furtherance of [their] right of petition or
free speech” (§ 425.16(b)(1)) was the settlement of an unlawful detainer action. That settlement
had been alleged in the initial complaint and each succeeding complaint. The trial court denied
the anti-SLAPP motion on the ground it was untimely filed because it should have been filed in
response to the earlier complaints.


We hold that, under section 425.16(f), an anti-SLAPP motion is untimely if not filed within 60
days of service of the first complaint that pleads a cause of action coming within anti-SLAPP
protection unless the trial *1212  court, in its discretion and upon terms it deems proper, permits
the motion to be filed at a later time. Thus, we conclude the anti-SLAPP motion was untimely as
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to the breach of contract and breach of implied covenant causes of action because Cerullo and Artz
could have challenged those causes of action by filing an anti-SLAPP motion to prior complaints.
The anti-SLAPP motion was timely as to the quantum meruit and promissory estoppel causes of
action because they were new causes of action that could not have been challenged by an anti-
SLAPP motion to a prior complaint.


Because we exercise de novo review, we address the merit of the anti-SLAPP motion as to the
quantum meruit and promissory estoppel causes of action. Those causes of action arose out of
protected activity as defined in section 425.16(e); that issue is not in dispute. We conclude that
NHV and VMG met their burden of establishing a probability of prevailing on both the quantum
meruit cause of action and the promissory estoppel cause of action. We therefore affirm.


ALLEGATIONS OF THE THIRD AMENDED COMPLAINT


NHV is a California limited liability company. VMG is a Delaware corporation. Dennis D'Alessio
is the manager of NHV and the president of VMG. Cerullo is a California corporation. Artz is a
vice-president of Cerullo and the trustee of Plaza del Sol Real Estate Trust (Plaza del Sol).


Cerullo is a successor lessee under a ground lease of real property in Newport Beach (the Property),
the term of which expires in November 2018. In 2004, Cerullo, as sublessor, entered into a
sub-ground lease of the Property (the Sublease) with Newport Harbor Offices & Marina, LLC
(NHOM). The Property had been improved with an office building and marina **221  (the
Improvements). In order to sublease the Property, NHOM obtained a loan for more than $2 million
from the Hazel I. Maag Trust (the Maag Trust).


By 2011, NHOM was in default of the sublease for failure to properly maintain the Property and
the Improvements. In March 2011, Cerullo and Plaza del Sol entered into an asset management
and option agreement (the Management Agreement) with NHV. Pursuant to the Management
Agreement, Cerullo and Plaza del Sol granted certain irrevocable rights to NHV, including an
option to acquire an assignment of the ground lease. In exchange, NHV agreed to act as asset
manager and “perform all duties normally associated with the administration of a sub-lease by the
master lessor.” In particular, NHV agreed to (1) “[t]ake all action necessary to enforce the terms of
the [Sublease],” including the “filing and prosecution of legal action for Unlawful Detainer”; (2)
“serve appropriate Notices of Default *1213  and other statutory notices as conditions precedent
to any Unlawful Detainer action”; and (3) obtain Cerullo's written permission before commencing
legal action against NHOM, the sublessee. NHV was responsible for the costs of any unlawful
detainer action.
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Under the Management Agreement, NHV would be responsible for getting NHOM evicted from
the Property and the Sublease terminated and, in exchange, would receive an irrevocable option
to acquire the sublease and, potentially, an assignment of the ground lease from Cerullo. In April
2011, NHV, Cerullo, and Plaza del Sol entered into a modification to the Management Agreement,
making VMG the asset manager in place of NHV.


Pursuant to the Management Agreement, VMG took action to evict NHOM due to its failure to
adequately maintain the Property and the Improvements. VMG retained Attorney Darryl Paul, who
filed an unlawful detainer action against NHOM (the Unlawful Detainer Action). VMG paid for
the costs and expenses of the Unlawful Detainer Action, including attorney fees, costs, expert fees,
and appraiser fees. Those costs totaled more than $500,000. As asset manager, VMG spent more
than $200,000 for such things as insurance premiums, travel, office supplies, meals, entertaining,
accounting, salaries, wages, and service bureau.


In August 2012, Cerullo and Artz entered into a settlement agreement regarding the Unlawful
Detainer Action. The settlement agreement was made and signed without the knowledge or
approval of Paul, and without the knowledge, participation, or approval of VMG.


Under the settlement agreement, Cerullo and Artz agreed to dismiss the Unlawful Detainer Action
against NHOM in exchange for payment of “a substantial sum” by the Maag Trust. The trial of
the Unlawful Detainer Action was taken off calendar. Although trial of the Unlawful Detainer
Action “remains the subject of ongoing litigation,” NHV and VMG contended “there is no certain
or predictable outcome in view of the Settlement Agreement.” NHV and VMG alleged: “The
execution by Defendants of the Settlement Agreement was fraudulent and constitutes a high
jacking [sic] of the [Unlawful Detainer] Action from the discretion and auspices of Plaintiffs and
from the authority and direction of counsel ... Paul.”


The third amended complaint asserted causes of action for breach of written contract, breach of the
covenant of good faith, quantum meruit, and promissory estoppel. The third amended complaint
alleged that Cerullo and Artz breached the Management Agreement by failing to reimburse VMG
for money spent on the Unlawful Detainer Action and in managing the **222  Property and that
Cerullo and Artz breached the covenant of good faith of the *1214  Management Agreement by
failing to make those reimbursements and by settling the Unlawful Detainer Action. NHV and
VMG sought recovery under quantum meruit for the benefit their services bestowed on Cerullo
and Artz.


In the promissory estoppel cause of action, NHV and VMG alleged that, in March 2011, Artz made
oral promises to D'Alessio that NHV and VMG would become the asset manager for the Property
and, in exchange for litigating the Unlawful Detainer Action and evicting NHOM, would have
an option to acquire the ground lease to the Property and the Improvements. Those alleged oral
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promises were made at restaurants in Carlsbad and San Clemente. (The promises basically mirror
the terms of the Management Agreement.) In reliance on those promises, NHV and VMG agreed
to act as asset manager and “undert[ook] the litigation and expense of the [Unlawful Detainer]
Action.”


PROCEDURAL HISTORY


VMG initiated this litigation by filing a form complaint for breach of contract and intentional tort
in July 2013. The complaint alleged that Cerullo and Artz breached the Management Agreement
and/or interfered with it by “entering into a settlement agreement, and settling unlawful detainer
action, in secret, and without P's consent.”


A first amended complaint was filed in December 2013. The first amended complaint added NHV
as a plaintiff and asserted causes of action for breach of written contract, breath of the covenant of
good faith, breach of fiduciary duty, negligence, fraud, and declaratory relief. The first amended
complaint alleged, “[t]he execution by Defendants of The Settlement Agreement was fraudulent
and constitutes a highjacking of The Litigation from the discretion and auspices of Plaintiffs and
from the authority and direction of counsel ... Paul.”


NHV and VMG filed a second amended complaint in March 2014. The second amended complaint
had three causes of action—breach of written contract, breach of the covenant of good faith, and
fraud. The second amended complaint included substantially the same references to the settlement
agreement as the first amended complaint.


NHV and VMG filed the third amended complaint in June 2015. Within 60 days, Cerullo and Artz
filed the anti-SLAPP motion to the third amended complaint. In the anti-SLAPP motion, Cerullo
and Artz argued that settlement of the Unlawful Detainer Action was an act arising from the right
to petition and therefore was protected by the anti-SLAPP statute. Cerullo and Artz *1215  argued
that “each of the four causes of action arises from [Cerullo] signing the Purported Settlement in
the [Unlawful Detainer] Action.”


In opposition, NHV and VMG argued the anti-SLAPP motion was not timely filed because
it was not filed within 60 days of the initial complaint, the first amended complaint, or the
second amended complaint. The trial court agreed. In denying the anti-SLAPP motion, the trial
court ruled: “Defendants' Special Motion to Strike the Third Amended Complaint under CCP §
425.16 is denied as untimely. The case has been pending for over two years. The court notes
that the Complaint and every pleading filed by Plaintiffs thereafter, all referenced the Settlement
Agreement at the heart of Defendants' argument. Defendants demurred to every pleading filed
by Plaintiffs. They filed a Motion to Strike the Complaint and the Second Amended Complaint.
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The court **223  has also heard and ruled on Defendants' Motion for Judgment on the Pleadings
and Motion for Summary Judgment. Substantial discovery has already taken place. The court has
granted several discovery motions filed by Plaintiffs. The purpose of the anti-SLAPP statute is to
dismiss meritless lawsuits designed to chill free speech rights at the earliest stage of the case. That
purpose no longer applies at this late stage in the litigation. [Citations.]”


REQUESTS FOR JUDICIAL NOTICE


[1] After oral argument, counsel for Cerullo and Artz filed a request for judicial notice of the fact
that NHV's corporate status had changed to suspended. Attached as an exhibit to the request was
business entity information from the California Secretary of State showing that as of September
16, 2016, NHV's status was “FTB SUSPENDED.” NHV then filed a request for judicial notice of
(1) a certificate of revivor for NHV issued by the Franchise Tax Board on October 6, 2016 and
(2) business entity detail from the California Secretary of State's Web site reflecting that, as of
October 7, 2016, NHV's status was “ACTIVE.” We grant both requests for judicial notice.


[2]  [3]  [4] The certificate of revivor for NHV states, “[t]his Limited Liability Company was
relieved of suspension or forfeiture and is now in good standing with the Franchise Tax Board.”
Because NHV is now a corporation in good standing, it may defend and participate in this action.
(See Cadle Co. v. World Wide Hospitality Furniture, Inc. (2006) 144 Cal.App.4th 504, 513, 50
Cal.Rptr.3d 480.) NHV was ineligible to appear at oral argument because at that time NHV was a
suspended corporation. But counsel appearing for NHV also represented VMG at oral argument
and therefore could appear and argue. Cerullo and Artz argue NHV cannot proceed because it did
not seek a continuance to secure a revivor. Although the “ ‘normal practice’ ” is for the court to
grant a short continuance to enable the suspended corporation to *1216  obtain reinstatement (id.
at p. 512, 50 Cal.Rptr.3d 480), the suspended corporation is not required to ask for a continuance
for that purpose.


DISCUSSION


I.


Background Law and Standard of Review


“A cause of action against a person arising from any act of that person in furtherance of the person's
right of petition or free speech under the United States Constitution or the California Constitution
in connection with a public issue shall be subject to a special motion to strike, unless the court
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determines that the plaintiff has established that there is a probability that the plaintiff will prevail
on the claim.” (§ 425.16(b)(1).)


“The anti-SLAPP statute does not insulate defendants from any liability for claims arising from
the protected rights of petition or speech. It only provides a procedure for weeding out, at an
early stage, meritless claims arising from protected activity. Resolution of an anti-SLAPP motion
involves two steps. First, the defendant must establish that the challenged claim arises from activity
protected by [Code of Civil Procedure] section 425.16. [Citation.] If the defendant makes the
required showing, the burden shifts to the plaintiff to demonstrate the merit of the claim by
establishing a probability of success. We have described this second step as a ‘summary-judgment-
like procedure.’ [Citation.] The court does not weigh evidence or resolve conflicting factual claims.
Its inquiry is limited to whether the plaintiff has stated **224  a legally sufficient claim and
made a prima facie factual showing sufficient to sustain a favorable judgment. It accepts the
plaintiff's evidence as true, and evaluates the defendant's showing only to determine if it defeats
the plaintiff's claim as a matter of law. [Citation.] ‘[C]laims with the requisite minimal merit may
proceed.’ [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384–385, 205 Cal.Rptr.3d 475, 376
P.3d 604, fn. omitted.)


We review an order granting or denying an anti-SLAPP motion under the de novo standard.
(Karnazes v. Ares (2016) 244 Cal.App.4th 344, 351, 198 Cal.Rptr.3d 155.)


*1217  II.


The Anti-SLAPP Motion Was Untimely as to the Breach of
Contract and Breach of Implied Covenant Causes of Action.


A. General Analysis of Timing of Anti-SLAPP Motion
[5] Section 425.16(f) states, “[t]he special motion may be filed within 60 days of the service of
the complaint or, in the court's discretion, at any later time upon terms it deems proper.” Section
425.16(f) imposes a time limit for bringing an anti-SLAPP motion; that is, “[a] party may not file
an anti-SLAPP motion more than 60 days after the filing of the complaint, unless the trial court
affirmatively exercises its discretion to allow a late filing.” (Platypus Wear, Inc. v. Goldberg (2008)
166 Cal.App.4th 772, 775, 83 Cal.Rptr.3d 95.)


[6] The term “the complaint” in section 425.16(f) has been interpreted to include amended
complaints. (Lam v. Ngo (2001) 91 Cal.App.4th 832, 840, 111 Cal.Rptr.2d 582.) Key to the decision
in Lam is the concern a plaintiff could circumvent the anti-SLAPP statute if amended complaints
were not subject to anti-SLAPP motions: “Primarily, the purpose of the anti-SLAPP suit law would
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be readily circumventable if a defendant's only opportunity to strike meritless SLAPP claims
were in an attack on the original complaint. Causes of action subject to a special motion to strike
could be held back from an original complaint.... [¶] In context, the ‘special’ anti-SLAPP suit
motion is directed at a particular document, namely ‘the complaint.’ It would make no sense to
read ‘complaint’ to refer to an earlier complaint that contained no anti-free-speech claims, but not
allow such a motion for a later complaint that had been amended to contain some. After all, the
whole purpose of the statute is to provide a mechanism for the early termination of claims that
are improperly aimed at the exercise of free speech or the right of petition.” (Id. at pp. 840–841,
111 Cal.Rptr.2d 582.)


Cerullo and Artz argue an interpretation of the term “the complaint” to include an amended
complaint is absolute and means the filing of any amended complaint automatically reopens the
period for bringing an anti-SLAPP motion. We disagree and follow the rule, expressed by the Court
of Appeal in Hewlett–Packard Co. v. Oracle Corp. (2015) 239 Cal.App.4th 1174, 191 Cal.Rptr.3d
807, which recognizes the anti-SLAPP statute's purpose and the need to prevent gamesmanship by
both the plaintiff and the defendant. In Hewlett–Packard Co. v. Oracle Corp., the Court of Appeal
stated: “The rule that an amended complaint reopens the time to file an anti-SLAPP motion is
intended to prevent sharp practice by plaintiffs who might otherwise circumvent the statute by
filing an initial complaint devoid of qualifying *1218  causes of action and then amend to add
such claims after 60 days have passed. [Citation.] But a rule properly tailored to that objective
would permit an amended pleading to extend or reopen the time limit only as to newly pleaded
causes of action **225  arising from protected conduct. A rule automatically reopening a case to
anti-SLAPP proceedings upon the filing of any amendment permits defendants to forgo an early
motion, perhaps in recognition of its likely failure, and yet seize upon an amended pleading to file
the same meritless motion later in the action, thereby securing the ‘free time-out’ condemned in
[People ex rel. Lockyer v.] Brar [ (2004) ] 115 Cal.App.4th 1315, 1318 [9 Cal.Rptr.3d 844].” (Id.
at p. 1192, fn. 11, 191 Cal.Rptr.3d 807.)


Cerullo and Artz rely on Yu v. Signet Bank/Virginia (2002) 103 Cal.App.4th 298, 313, 315, 126
Cal.Rptr.2d 516 (Yu), in which the Court of Appeal concluded an anti-SLAPP motion filed within
60 days of service of a third amended complaint was timely, even though the motion could have
been filed at the outset of the case. “Admittedly,” the Yu court stated, “this is not a case where an
anti-SLAPP motion was promptly made to counter SLAPP allegations first added to an amended
pleading” and the defendants' anti-SLAPP theory appeared to have been “an afterthought.” (Id. at
p. 315, 126 Cal.Rptr.2d 516.)


But the holding in Yu is not as clear-cut as Cerullo and Artz portray it to be. The plaintiffs in Yu
had argued the anti-SLAPP statute did not permit an anti-SLAPP motion to be filed, without leave
of the court, more than 60 days after service of the original complaint. (Yu, supra, 103 Cal.App.4th
at p. 313, 126 Cal.Rptr.2d 516.) The Yu court agreed with Lam v. Ngo that the word “complaint”
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in the anti-SLAPP statute included an amended complaint. (Yu, supra, at p. 314, 126 Cal.Rptr.2d
516.) The Yu court noted, however, it was “unclear” under the plaintiffs' construction of the anti-
SLAPP statute when the defendants would have been entitled as a matter of right to file their
motion because the original complaint had never been served and an amended complaint, filed
shortly after the original one, was the first complaint to be served. (Ibid.)


We disagree with Yu to the extent it holds that a defendant has an absolute right to file an anti-
SLAPP motion to an amended complaint, even when the motion could have been brought against
an earlier complaint. “The Legislature enacted [Code of Civil Procedure] section 425.16 to prevent
and deter ‘lawsuits [referred to as SLAPP's] brought primarily to chill the valid exercise of the
constitutional rights of freedom of speech and petition for the redress of grievances.’ [Citation.]
Because these meritless lawsuits seek to deplete ‘the defendant's energy’ and drain ‘his or her
resources’ [citation], the Legislature sought ‘ “to prevent SLAPPs by ending them early and
without great cost to the SLAPP target” ’ [citation].” (Varian Medical Systems, Inc. v. Delfino
(2005) 35 Cal.4th 180, 192, 25 Cal.Rptr.3d 298, 106 P.3d 958.) The argument made by Cerullo
and Artz would encourage gamesmanship that could defeat rather than advance that purpose.


*1219  [7] We therefore conclude a defendant must file an anti-SLAPP motion within 60 days of
service of the first complaint (or cross-complaint, as the case may be) that pleads a cause of action
coming within section 425.16(b)(1) unless the trial court, in its discretion and upon terms it deems
proper, permits the motion to be filed at a later time (§ 425.16(f)). An amended complaint reopens
the time to file an anti-SLAPP motion without court permission only if the amended complaint
pleads new causes of action that could not have been the target of a prior anti-SLAPP motion,
or adds new allegations that make previously pleaded causes of action subject to an anti-SLAPP
motion.


**226  B. Application of Timing Rule to This Case
[8] In this case, the anti-SLAPP motion challenged the third amended complaint on the ground
that settlement of the Unlawful Detainer Action was an act arising from the right to petition and that
“each of the four causes of action arises from [Cerullo and Artz] signing the Purported Settlement
in the [Unlawful Detainer] Action.” On appeal, Cerullo and Artz argue that each cause of action
in the third amended complaint arose out of the protected activity of signing the settlement of the
Unlawful Detainer Action.


Settlement of the Unlawful Detainer Action was first alleged in the initial complaint, which
asserted causes of action for breach of contract and intentional tort. Settlement of the Unlawful
Detainer Action was pleaded again in the first amended complaint and again in the second amended
complaint. The first amended complaint and the second amended complaint included causes of
action for breach of contract and breach of the implied covenant of good faith.
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Cerullo and Artz could have filed anti-SLAPP motions against any of those complaints on the
ground that settling the Unlawful Detainer Action constituted protected activity under section
425.16(e). They did not do so. Instead, they waited until the third amended complaint, by which
time they had brought (1) a demurrer to and motion to strike the initial complaint, (2) a demurrer
to the first amended complaint, (3) a demurrer to, motion to strike, motion for judgment on
the pleadings, and motion for summary judgment on, the second amended complaint, and (4) a
demurrer to the third amended complaint. The parties had engaged in extensive discovery and the
trial court had ruled on several discovery motions. Entertaining the anti-SLAPP motion would
have defeated rather than advanced the anti-SLAPP's statute's “central purpose” of “screening out
meritless claims that arise from protected activity, before the defendant is required to undergo the
expense and intrusion of discovery.” (Baral v. Schnitt, supra, 1 Cal.5th at p. 392, 205 Cal.Rptr.3d
475, 376 P.3d 604; see Platypus Wear, Inc. v. Goldberg, supra, 166 Cal.App.4th at p. 776, 83
Cal.Rptr.3d 95 [purpose of anti-SLAPP statute is “ensuring the prompt resolution of lawsuits that
impinge on a *1220  defendant's free speech rights”]; Kunysz v. Sandler (2007) 146 Cal.App.4th
1540, 1543, 53 Cal.Rptr.3d 779 [“the purpose of the anti-SLAPP statute is to dismiss meritless
lawsuits designed to chill the defendant's free speech rights at the earliest stage of the case”].)


Cerullo and Artz did not file the anti-SLAPP motion within 60 days of service of the initial
complaint, the first amended complaint, or the second amended complaint. They did not seek leave
of court to file a late anti-SLAPP motion. The trial court did not err by denying the anti-SLAPP
motion as untimely—at least as to the causes of action for breach of contract and breach of the
implied covenant of good faith, which appeared in earlier complaints.


[9] The third amended complaint added two causes of action not before pleaded: quantum meruit
and promissory estoppel. The quantum meruit cause of action alleged that NHV and VMG
performed services under the Management Agreement which resulted in benefit to Cerullo and
Artz for which NHV and VMG should be compensated. The promissory estoppel cause of action
was premised on alleged oral promises made by Artz to D'Alessio that NHV and VMG would
become the asset manager for the Property and, in exchange for litigating the Unlawful Detainer
Action and evicting NHOM, would **227  have an option to acquire the ground lease to the
Property and the Improvements.


The anti-SLAPP motion was timely as to the quantum meruit and promissory estoppel causes
of action. To conclude otherwise would allow NHV and VMG to circumvent the purpose of the
anti-SLAPP statute by holding back those two causes of action from earlier complaints. (Lam
v. Ngo, supra, 91 Cal.App.4th at pp. 840–841, 111 Cal.Rptr.2d 582.) An anti-SLAPP motion
to the initial complaint, the first amended complaint, or the second amended complaint, even if
successful, would not have prevented NHV and VMG from bringing a lawsuit for quantum meruit
and promissory estoppel. That is because an earlier anti-SLAPP motion would not necessarily
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have resolved whether NHV and VMG could demonstrate the probability of prevailing on their
claims for quantum meruit and promissory estoppel.


III.


NHV and VMG Made a Prima Facie Showing on the Quantum
Meruit and the Promissory Estoppel Causes of Action.


The first prong of the anti-SLAPP procedure—whether the challenged claims arose from activity
protected by section 425.16—is not in dispute. *1221  Cerullo and Artz argue the causes of action
of the third amended complaint arise out of the act of settling the Unlawful Detainer Action, which
is an act in furtherance of their right of petition. (§ 425.16(e).) NHV and VMG do not contend
otherwise.


[10] In the second prong of the anti-SLAPP procedure, the burden shifts to the plaintiff to
demonstrate the merit of the claim by establishing a probability of success. (Baral v. Schnitt, supra,
1 Cal.5th at p. 384, 205 Cal.Rptr.3d 475, 376 P.3d 604.) That issue was fully briefed before the trial
court and on appeal. In view of its decision on timeliness, however, the trial court did not reach
the question “whether the plaintiff has stated a legally sufficient claim and made a prima facie
factual showing sufficient to sustain a favorable judgment.” (Id. at pp. 384–385, 205 Cal.Rptr.3d
475, 376 P.3d 604.) The standard of review is de novo (Karnazes v. Ares, supra, 244 Cal.App.4th
at p. 351, 198 Cal.Rptr.3d 155), meaning we are in as good a position as the trial court to make
that determination.


A. Quantum Meruit
Cerullo and Artz contend NHV and VMG did not state a legally sufficient claim for quantum
meruit because (1) the quantum meruit cause of action was time-barred and (2) the quantum meruit
allegations were inconsistent with the breach of contract allegations.


[11] The statute of limitations for quantum meruit claims is two years. (Maglica v. Maglica (1998)
66 Cal.App.4th 442, 452, 78 Cal.Rptr.2d 101.) Cerullo and Artz argue, with no disagreement from
NHV and VMG, that the quantum meruit cause of action accrued, and the statute of limitations
began to run, in August 2012, when the Unlawful Detainer Action was settled. NHV and VMG
filed the third amended complaint in June 2015, nearly three years later.


[12]  [13]  [14] NHV and VMG contend the third amended complaint relates back to earlier
complaints for statute of limitations purposes, making the quantum meruit cause action timely.
An amended complaint is considered a new action for purposes of the statute of limitations



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039475303&pubNum=0007052&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_7052_384&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_384 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039475303&pubNum=0007052&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_7052_384&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_384 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039475303&pubNum=0004645&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039475303&pubNum=0004645&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038170975&pubNum=0004041&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_351 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038170975&pubNum=0004041&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_351 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998182513&pubNum=0004041&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_452 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998182513&pubNum=0004041&originatingDoc=I4c8a3640c8de11e6b27be1b44e7e7e5b&refType=RP&fi=co_pp_sp_4041_452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_452 





Newport Harbor Ventures, LLC v. Morris Cerullo World..., 6 Cal.App.5th 1207...
212 Cal.Rptr.3d 216, 16 Cal. Daily Op. Serv. 13,489, 2016 Daily Journal D.A.R. 12,637


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 18


only if the claims do not “relate back” to an earlier timely filed complaint. **228  (Pointe San
Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195
Cal.App.4th 265, 276, 125 Cal.Rptr.3d 540.) Under the relation-back doctrine, an amendment
relates back to the original complaint if the amendment (1) rests on the same general set of facts;
(2) involves the same injury; and (3) refers to the same instrumentality. (Norgart v. Upjohn Co.
(1999) 21 Cal.4th 383, 408–409, 87 Cal.Rptr.2d 453, 981 P.2d 79.) An amended complaint relates
back to an earlier complaint if the amended complaint is based on the same general set of facts,
even if the plaintiff alleges a different *1222  legal theory or new cause of action. (Smeltzley v.
Nicholson Mfg. Co. (1977) 18 Cal.3d 932, 934, 936, 136 Cal.Rptr. 269, 559 P.2d 624.)


[15] The general set of facts forming the basis for the quantum meruit cause of action is included
in the second amended complaint, which was filed in March 2014. The second amended complaint
alleged that VMG retained and paid for counsel to prosecute the Unlawful Detainer Action, paid for
all of the costs and expenses of the Unlawful Detainer Action (which totaled more than $500,000),
and spent more than $200,000 for expenses as asset manager. The second amended complaint
alleged that Cerullo settled the Unlawful Detainer Action without the knowledge of VMG and
that Cerullo received “payment of a substantial sum” in exchange for dismissing the Unlawful
Detainer Action. Those same allegations, the same injury, and the same instrumentality form the
basis for the quantum meruit cause of action in the third amended complaint.


Thus, the quantum meruit cause of action relates back to the second amended complaint for statute
of limitations purposes. Because the second amended complaint was filed within two years of
August 2012, the quantum meruit cause of action is timely.


[16] As Cerullo and Artz contend, the breach of contract cause of action and quantum meruit cause
of action are inconsistent. Quantum meruit recovery is inconsistent with recovery for breach of
written contract. (Hedging Concepts, Inc. v. First Alliance Mortgage Co. (1996) 41 Cal.App.4th
1410, 1419, 49 Cal.Rptr.2d 191.) “A quantum meruit or quasi-contractual recovery rests upon the
equitable theory that a contract to pay for services rendered is implied by law for reasons of justice.
[Citation.] However, it is well settled that there is no equitable basis for an implied-in-law promise
to pay reasonable value when the parties have an actual agreement covering compensation.” (Ibid.)


[17] NHV and VMG had the obligation under the Management Agreement of paying for the costs
of the Unlawful Detainer Action. In the quantum meruit cause of action, NHV and VMG seek to
recover those costs from Cerullo and Artz. Quantum meruit recovery that is contrary to an express
contractual term is not allowed. (Hedging Concepts, Inc. v. First Alliance Mortgage Co., supra,
41 Cal.App.4th at p. 1419, 49 Cal.Rptr.2d 191.)


[18]  [19] But NHV and VMG were permitted to plead inconsistent counts. “When a pleader is
in doubt about what actually occurred or what can be established by the evidence, the modern
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practice allows that party to plead in the alternative and make inconsistent allegations.” (Mendoza
v. Continental Sales Co. (2006) 140 Cal.App.4th 1395, 1402, 45 Cal.Rptr.3d 525.) “The *1223
plaintiff remains free to allege any and all ‘inconsistent counts’ that a reasonable attorney would
find legally tenable on the basis of the facts known to the plaintiff at the time.” (Crowley v.
Katleman (1994) 8 Cal.4th 666, 691, 34 Cal.Rptr.2d 386, 881 P.2d 1083.) Thus, a plaintiff may
plead inconsistent causes of action for breach of contract and common count. (4 Witkin, Cal.
Procedure (5th ed. 2008) Pleading, § 407, p. 546.) NHV and VMG cannot recover for **229  both
breach of contract and quantum meruit (see Hedging Concepts, Inc. v. First Alliance Mortgage
Co., supra, 41 Cal.App.4th at pp. 1419–1420, 49 Cal.Rptr.2d 191), but they can plead both causes
of action. Nothing in the anti-SLAPP statute required NHV and VMG to make an election between
the breach of contract and quantum meruit causes of action in response to the anti-SLAPP motion. 4


4 At some point, NHV and VMG might have to elect between a breach of contract remedy and
a quantum meruit remedy. (4 Witkin, Cal. Procedure, supra, Pleading, § 409, pp. 547-548.)
But that point is not now. “ ‘Plaintiff is entitled to introduce his evidence upon each and all
of these causes of action, and the election, or in other words the decision as to which of them
is sustained, is, after the taking of all the evidence, a matter for the judge or the jury.’ ” (Id.,
§ 406, p. 545, quoting Tanforan v. Tanforan (1916) 173 Cal. 270, 274, 159 P. 709.)


[20]  [21] Cerullo and Artz argue in their reply brief that the quantum meruit claim fails because,
in opposition to the anti-SLAPP motion, NHV and VMG did not produce evidence they spent
any money performing their obligations as asset manager. Cerullo and Artz waived that argument
by not presenting it in their opening brief. (Chicago Title Ins. Co. v. AMZ Ins. Services, Inc.
(2010) 188 Cal.App.4th 401, 427–428, 115 Cal.Rptr.3d 707.) The argument also has no merit.
D'Alessio submitted a declaration in opposition to the anti-SLAPP motion. At paragraph 14 of that
declaration, D'Alessio stated he “incurred thousands of dollars in fees and costs” in preparing for
the trial of the Unlawful Detainer Action and “incurred well over $700,000 in expenses while Asset
Manager.” In the same paragraph, D'Alessio declared that “[a]s of April 2014, the total costs and
expenses I incurred as Asset Manager total no less than $791,605.73.” Although the declaration
is not drafted as precisely and directly as might be desirable (e.g., D'Alessio does not state that
he “spent money” or “wrote checks” in certain amounts), a fair reading of the declaration is that
D'Alessio spent no less than $791,605.73 as asset manager.


B. Promissory Estoppel
Cerullo and Artz contend that NHV and VMG did not state a legally sufficient claim for promissory
estoppel because (1) the promissory estoppel cause of action was time-barred under a two-year
statute of limitations, (2) the promissory estoppel allegations were inconsistent with the breach of
contract allegations, and (3) NHV and VMG failed to produce evidence of a prima facie factual
showing sufficient to sustain a favorable judgment.
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*1224  [22] The statute of limitations for promissory estoppel based on oral promises is two years.
(§ 339, subd. 1.) 5  The promissory estoppel cause of action accrued in August 2012, as did the
quantum **230  meruit cause of action, when the Unlawful Detainer Action was settled. Although
the third amended complaint was filed more than two years later, the promissory estoppel cause
of action relates back, for statute of limitations purposes, to the second amended complaint or the
first amended complaint. The third amended complaint alleged Artz made a series of promises
to D'Alessio at restaurants in Carlsbad and San Clemente in March 2011. Those promises were
substantially the same as the terms of the Management Agreement, the existence and terms of
which were alleged in the prior complaints. The relief sought by the promissory estoppel cause of
action (amounts spent as asset manager) is essentially the same as the relief sought by the breach
of contract cause of action in the prior complaints.


5 The applicable statute of limitations is determined by the nature of the right sued upon rather
than the form of the action or the relief demanded. (Day v. Greene (1963) 59 Cal.2d 404,
411, 29 Cal.Rptr. 785, 380 P.2d 385.) The California Supreme Court accordingly has held
that where the primary purpose of an equitable cause of action is to recover money under a
contract, the statute of limitations applicable to contract actions governs the equitable claim.
(Jefferson v. J. E. French Co. (1960) 54 Cal.2d 717, 718–719, 7 Cal.Rptr. 899, 355 P.2d 643
[accounting action was subject to the two-year statute of limitations of section 339 because
“the primary purpose of the action [was] to recover money under the oral contract” and
the “accounting [was] merely ancillary to the perfection of plaintiff's right under the oral
contract”].) In this case, NHV and VMG's claim for promissory estoppel is closest in nature
to a claim of breach of oral contract and, therefore, the two-year period of section 339,
subdivision 1 (action on an obligation not in writing) is applicable.


As we explained above, an amended complaint relates back to an earlier complaint if the amended
complaint is based on the same general set of facts, even if the plaintiff alleges a different legal
theory or new cause of action. (Smeltzley v. Nicholson Mfg. Co., supra, 18 Cal.3d at pp. 934, 936,
136 Cal.Rptr. 269, 559 P.2d 624.) The promissory estoppel cause of action, though a new cause
of action, was based on generally the same facts as the prior complaints, related back to those
complaints, and therefore was not barred by a two-year statute of limitations.


[23]  [24]  [25] Cerullo and Artz contend the promissory estoppel cause of action is inconsistent
with the breach of contract cause of action. Although they are correct, NHV and VMG could plead
inconsistent causes of action. Promissory estoppel is an equitable claim that substitutes reliance
on a promise as a substitute for bargained-for consideration. (Fleet v. Bank of America N.A. (2014)
229 Cal.App.4th 1403, 1412–1413, 178 Cal.Rptr.3d 18.) Promissory estoppel does not apply if
the promisee gave actual consideration and, therefore, a cause of action for promissory estoppel is
inconsistent with a cause of action for breach of contract based on the same facts. (Id. at p. 1413,
178 Cal.Rptr.3d 18.) But “ ‘[w]hen a pleader is in doubt about what actually occurred or what
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can be established by the evidence, the modern practice allows that *1225  party to plead in the
alternative and make inconsistent allegations.’ ” (Ibid.) At this stage, NHV and VMG do not have
to elect between a promissory estoppel remedy and a breach of contract remedy. (4 Witkin, Cal.
Procedure, supra, Pleadings, §§ 406, 409.)


[26] Finally, we conclude that NHV and VMG met their burden of making a prima facie factual
showing on the promissory estoppel cause of action. The elements of promissory estoppel are (1)
a promise, (2) the promisor should reasonably expect the promise to induce action or forbearance
on the part of the promisee or a third person, (3) the promise induces action or forbearance by
the promisee or a third person, and (4) injustice can be avoided only by enforcement of the
promise. (Kajima/Ray Wilson v. Los Angeles County Metropolitan Transportation Authority (2000)
23 Cal.4th 305, 310, 96 Cal.Rptr.2d 747, 1 P.3d 63.)


[27] Cerullo and Artz contend that NHV and VMG failed to produce evidence of promises made
to D'Alessio and that the evidence presented in connection with the anti-SLAPP motion proved
that no promises were made. In his declaration submitted in opposition to the anti-SLAPP motion,
D'Alessio stated that he had met with Artz in March 2011 to discuss NHOM's default under the
Sublease. D'Alessio declared that he and Artz had “c[o]me to a solution” by which NHV “agreed
to take the necessary actions to evict NHOM for its Default” and, in exchange, “[Cerullo] would
assign the ground lease that it has **231  with the Property owner ... to me (NHV), so that I could
take over the Property and Improvements once NHOM was evicted and have the opportunity to
operate a successful business venture at the Property.”


Cerullo and Artz argue D'Alessio's declaration failed to set forth any promises made by Artz. An
agreement is an exchange of promises. (E.g., Chicago Title Ins. Co. v. AMZ Ins. Services, Inc.,
supra, 188 Cal.App.4th at pp. 421–422, 115 Cal.Rptr.3d 707.) D'Alessio's declaration, by setting
forth agreements made at the meeting between D'Alessio and Artz, also set forth promises made
at that meeting.


In support of the anti-SLAPP motion, Cerullo and Artz submitted portions of the transcript of
D'Alessio's deposition taken in November 2011 in connection with the Unlawful Detainer Action.
During the deposition, D'Alessio was asked whether he had an agreement with Cerullo or Plaza
del Sol as to what would happen to the Property and the Improvements if Cerullo prevailed in
the Unlawful Detainer Action. D'Alessio responded: “Other than what we've already talked about,
no. No agreement.” Cerullo and Artz contend this testimony defeats any claim that promises
were made to D'Alessio. D'Alessio's deposition testimony does not defeat the promissory estoppel
cause of action as a matter of law *1226  (Baral v. Schnitt, supra, 1 Cal.5th at pp. 384–385, 205
Cal.Rptr.3d 475, 376 P.3d 604) because D'Alessio testified there were other agreements “we've
already talked about.”
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Moreover, in assessing the anti-SLAPP motion, we accept as true NHV and VMG's evidence,
which included D'Alessio's declaration. That evidence established the promissory estoppel cause
of action has “ ‘the requisite minimal merit’ ” to proceed. (Baral v. Schnitt, supra, 1 Cal.5th at p.
385, 205 Cal.Rptr.3d 475, 376 P.3d 604.)


DISPOSITION


The order denying the anti-SLAPP motion is affirmed. Respondents shall recover costs on appeal.


O'Leary, P.J., and Bedsworth, J., concurred.


All Citations


6 Cal.App.5th 1207, 212 Cal.Rptr.3d 216, 16 Cal. Daily Op. Serv. 13,489, 2016 Daily Journal
D.A.R. 12,637


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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228 Cal.App.4th 644
Court of Appeal, Second District, Division 2, California.


ORTHOPEDIC SPECIALISTS OF SOUTHERN CALIFORNIA, Plaintiff and Appellant,
v.


CALIFORNIA PUBLIC EMPLOYEES'
RETIREMENT SYSTEM, Defendant and Respondent.


B248535
|


Filed July 15, 2014


Synopsis
Background: Out-of-network medical provider brought putative class action against California
Public Employees' Retirement System (CalPERS) for “recovery of payment for services
rendered,” open book account, quantum meruit, breach of implied-in-fact contract, declaratory
relief, breach of oral contract, “estoppel,” statutory violations, and negligence per se. The Superior
Court, Los Angeles County, No. BC486953, William F. Highberger, J., sustained demurrer without
leave to amend. Provider appealed.


Holdings: The Court of Appeal, Ashmann–Gerst, Acting P.J., held that:


[1] CalPERS was not required to pay “usual and customary rates” when reimbursing out-of-
network provider for nonemergency care, and


[2] CalPERS's alleged oral statement that provider would be reimbursed was not enforceable.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (3)


[1] Public Employment Amount and Computation
California Public Employees' Retirement System (CalPERS) was not required to pay
its “usual and customary rates” when reimbursing out-of-network health care provider
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for non-emergency care provided to a member of one of CalPERS's Preferred Provider
Organization (PPO) health insurance plans, even if the Knox–Keene Health Care Service
Plan Act applied to CalPERS, since the provider could have found out, in advance of
treatment, how much it would be reimbursed by CalPERS and how much it would have
to recover from the patient, and the provider was free to pick and choose its patients and
focus on those with the greatest ability to pay its charges. Cal. Health & Safety Code §
1340 et seq.; 28 CCR § 1300.71(a)(3)(C).


4 Cases that cite this headnote


[2] Public Employment Payment and apportionment
California Public Employees' Retirement System's (CalPERS) alleged oral statement
to out-of-network health care provider that non-emergency care for a member of
one of CalPERS's Preferred Provider Organization (PPO) health insurance plans was
“authorized” and that the provider “would be paid” for the treatment did not give rise to an
enforceable promise, since CalPERS was a government entity. Cal. Gov't Code § 815(a).


4 Cases that cite this headnote


[3] Public Employment Pensions and Benefits
An oral promise cannot be enforced against a government agency, like the California
Public Employees' Retirement System (CalPERS). Cal. Gov't Code § 815(a).


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 122 et seq.


4 Cases that cite this headnote


**296  APPEAL from a judgment of the Superior Court of Los Angeles County, William F.
Highberger, Judge. Affirmed. (Super. Ct. No. BC486953)


Attorneys and Law Firms


Law Offices of Gray L. Tysch, Gary L. Tysch; Snyder Dorenfeld, David K. Dorenfeld and Michael
W. Brown for Plaintiff and Appellant.


Steptoe & Johnson, Edward Gregory and Jason Levin for Defendant and Respondent.
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Opinion


ASHMANN–GERST, Acting P.J.


*645  Appellant Orthopedic Specialists of Southern California (OSSC) provided nonemergency
medical services to a participant of a health plan covered by defendant Public Employees'
Retirement System (CalPERS). OSSC is an out-of-network medical provider. CalPERS paid
OSSC a small portion of the amount charged for services. OSSC insists that it is entitled to receive
its higher customary and usual rate and seeks the balance of $297.46, plus damages for a putative
class. The trial court sustained CalPERS's demurrer without leave to amend. Because we agree
with the trial court that there is no contractual or other requirement that CalPERS pay OSSC its
usual and customary rate, we affirm the judgment of dismissal.


*646  FACTUAL AND PROCEDURAL BACKGROUND


CalPERS, the PERS Choice Health Plan, the Evidence of Coverage
CalPERS is a unit of the Government Operations Agency. (Gov.Code, § 20002.) In addition
to administering the retirement system for employees of California and other public entities,
CalPERS operates health insurance plans, including the PERS Choice health plan. It does so
through contracts with third party administrators, including Anthem Blue Cross (Anthem). (Mintz
v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1598–1599, [92 Cal.Rptr.3d 422].)
A separate contract—the evidence of coverage (EOC)—exists between CalPERS and individual
health plan members, and governs a health plan's obligations to its members and their dependents.
(Id. at p. 1603, 92 Cal.Rptr.3d 422; see Watanabe v. California Physicians' Service (2008) 169
Cal.App.4th 56, 67, [86 Cal.Rptr.3d 374].) The EOC's contents are regulated by the Department
of Managed Health Care. (Cal.Code Regs., tit. 28, § 1300.63.1.)


Allegations of the First Amended Complaint (FAC)
In August 2011, OSSC, an out-of-network provider, provided nonemergency medical services to
a member of the PERS Choice health plan, who had signed an assignment of benefits allowing
OSSC to be paid directly by CalPERS. Before treating the member, OSSC contacted CalPERS,
through Anthem, and was informed that the member was “insured, covered and eligible,” and that
OSSC “would be paid” for performance of services. OSSC “was led to believe that it would be
paid either its total billed charges or the usual, **297  customary and reasonable value of its total
charges.” CalPERS ultimately paid OSSC an amount “far below [its] billed charges.”



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193976201&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20002&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018618640&pubNum=0007047&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018618640&pubNum=0007047&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018618640&pubNum=0007047&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017470368&pubNum=0007047&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017470368&pubNum=0007047&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.63.1&originatingDoc=Ic365b99018f711e484b1d5ce55b216ae&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Orthopedic Specialists of Southern California v. Public..., 228 Cal.App.4th 644...
175 Cal.Rptr.3d 295, 14 Cal. Daily Op. Serv. 8730, 2014 Daily Journal D.A.R. 10,091


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


The government claims form, attached to the FAC, shows that OSSC determined that $390 was
the usual, customary and reasonable rate for the services it provided. But OSSC charged CalPERS
$650, of which CalPERS paid $92.54. OSSC seeks the balance of $297.46 ($390 minus $92.54).


The class allegations of the FAC state that OSSC is seeking damages on behalf of a class of about
5,000 other out-of-network service providers to PERS Choice members who received less than
“the usual, customary or reasonable rates for the services they provided.”


The FAC alleges nine causes of action for (1) “recovery of payment for services rendered,” (2)
open book account, (3) quantum meruit, (4) breach of implied-in-fact contract, (5) declaratory
relief, (6) breach of oral contract, (7) “estoppel,” (8) statutory violations, and (9) negligence per se.


*647  The PERS Choice EOC
The PERS Choice EOC attached to the FAC provides that covered services provided by an out-
of-network or nonpreferred provider are paid at 60 percent of the “Allowable Amount,” and the
EOC repeatedly states that plan members are responsible for the remaining 40 percent and for
all charges in excess of the Allowable Amount, plus all charges for noncovered services. The
Allowable Amount is defined as the lesser of:


“1. the amount that Anthem Blue Cross or the local Blue Cross and/or Blue Shield Plan has
determined is an appropriate payment for the service(s) rendered in the provider's geographic area,
based on such factors as the Plan's evaluation of the value of the service(s) relative to the value of
other services, market considerations, and provider charge patterns; or


“2. such other amount as the Preferred Provider and Anthem Blue Cross or the local Blue Cross
and/or Blue Shield Plan have agreed will be accepted as payment for the service(s) rendered; or


“3. if an amount is not determined as described in either (1) or (2) above, the amount that Anthem
Blue Cross or the local Blue Cross and/or Blue Shield Plan determines is appropriate considering
the particular circumstances and the services rendered.”


The Demurrer and Ruling
CalPERS filed a demurrer to the FAC, arguing that the express contractual provisions of the EOC
did not obligate it to pay an out-of-network provider the provider's usual and customary rates.
The trial court agreed and sustained the demurrer without leave to amend. The court found that
each cause of action failed because it conflicted with the EOC, that OSSC's implied and equitable
contract theories could not be asserted against a government agency, and that the action was not
amenable to class treatment. The court entered a judgment of dismissal and this appeal followed.
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DISCUSSION


I. Standard of Review
“A demurrer tests the legal sufficiency of the complaint; we review the complaint de novo to
determine whether it alleges facts sufficient to state a cause of action. For purposes of review,
we accept as true all material facts alleged in the complaint, but not contentions, deductions or
conclusions of fact or law. [Citation.] If facts in exhibits attached to the complaint contradict *648
the facts alleged, the facts in the exhibits take precedence. [Citation.]” **298  (Mintz v. Blue Cross
of California, supra, 172 Cal.App.4th at p. 1603, 92 Cal.Rptr.3d 422.)


II. The Demurrer Was Properly Sustained Without Leave to Amend
OSSC acknowledges that the issue of payment for nonemergency services provided by out-of-
network providers is governed by the EOC. (Cal.Code Regs., tit. 28, § 1300.71(a)(3)(C) [“For non-
emergency services provided by non-contracted providers to PPO and POS enrollees: the amount
set forth in the enrollee's Evidence of Coverage”].) The EOC clearly states that an out-of-network
provider will be paid 60 percent of the Allowable Amount, which is broadly defined as the amount
Anthem “has determined is an appropriate payment” for the services rendered.


OSSC does not focus on this provision; rather, OSSC takes the position that the EOC should require
payment of the usual, customary and reasonable rate charged by an out-of-network provider for
nonemergency services. OSSC asserts that if this is not the case, then Anthem can essentially pay
a provider whatever amount it deems appropriate and the provider is left without any recourse.
There are two responses.


First, it is correct that the EOC allows Anthem itself to determine what is an appropriate amount
to pay an out-of-network provider for nonemergency services. But just because OSSC believes
that the EOC's provisions are unfair does not mean the provisions can be ignored or that they
are unenforceable. The contract says what it says. And for good reason. When a PERS Choice
member (i.e., the patient) seeks treatment with an in-network provider, CalPERS can better control
healthcare costs because the parties have agreed in advance upon the price and CalPERS can
use the resulting savings to provide better or lower cost coverage. Thus, CalPERS deliberately
discourages members from going out of network by paying lower reimbursement rates and holding
the member responsible for the unpaid balance.


Second, an out-of-network provider is not left without any recourse. The EOC makes clear that
the PERS Choice member is responsible for the remaining 40 percent not paid by CalPERS and
for any other charges billed by the out-of-network provider. Moreover, the EOC allows the out-of-
network provider and the patient to contact Anthem prior to the rendition of any medical services
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for a determination of the exact amount that will be paid for the services. This allows the provider
and the patient to determine whether it makes economic sense for the patient to find an in-network
or preferred provider, whose charges are paid at a higher contracted rate and for which the patient
is not responsible.


[1] In its briefs, OSSC relies on two cases, which do not assist it. In both *649  Prospect Medical
Group, Inc. v. Northridge Emergency Medical (2009) 45 Cal.4th 497, [87 Cal.Rptr.3d 299, 198
P.3d 86] and Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211, [31 Cal.Rptr.3d 688], the
courts held that out-of-network emergency room physicians could assert claims directly against
health care service plans for payments the physicians deemed too low, because such physicians are
required by law to render services to all emergency room patients without regard to the patient's
insurance status or ability to pay (Health & Saf.Code, § 1317). While OSSC acknowledges that
these cases only apply to emergency room physicians, it argues that “the logic and reasoning are
the same here.” Not true. Unlike emergency room physicians, who must treat all patients seeking
emergency care, **299  OSSC is free to pick and choose its patients and focus on those with the
greatest ability to pay its charges. OSSC can also find out, in advance of treatment, how much it
will be reimbursed by CalPERS and how much it must recover from the patient. Emergency room
physicians have none of these advantages.


At oral argument, OSSC relied on two additional cases, which, again, are not helpful to its position.
In Children's Hospital Central California v. Blue Cross of California (2014) 226 Cal.App.4th 1260,
[172 Cal.Rptr.3d 861], it was undisputed that Blue Cross owed the out-of-network hospital its
reasonable and customary rates for poststabilization emergency medical services during the time
the parties did not have a written contract. The rates were owed pursuant to Code of Regulations,
title 28, section 1300.71, subdivision (a)(3)(B), because the patients were enrolled in a Medi–
Cal health maintenance organization, and the opinion mostly centered on the parties' dispute as
to how to calculate the appropriate amount. Here, by contrast, the patients at issue were members
of PERS Choice, a preferred provider organization, and therefore Code of Regulations, title 28,
section 1300.71, subdivision (a)(3)(C), not subdivision (a)(3)(B), would apply. OSSC also cited
Consumer Watchdog v. Department of Managed Health Care (2014) 225 Cal.App.4th 862, [170
Cal.Rptr.3d 629] for the proposition that the Knox–Keene Health Care Service Plan Act of 1975
(Health & Saf.Code, § 1340 et seq.) would apply to CalPERS. While CalPERS disputes this,
CalPERS assumed that the Act applied for purposes of bringing its demurrer, thus making this
point irrelevant.


[2]  [3] OSSC further argues that, notwithstanding the EOC, an implied oral promise existed
between OSSC and CalPERS, because CalPERS (through Anthem) authorized treatment and
stated that OSSC “would be paid” for the treatment. While we disagree that an oral promise
was created under the circumstances here, we need not reach the issue because, as the trial court
correctly noted, an oral promise cannot be enforced against a government agency, like CalPERS.
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(Gov.Code, § 815, subd. (a); Janis v. California State Lottery Com. (1998) 68 Cal.App.4th 824,
830, [80 Cal.Rptr.2d 549] [“It is settled that ‘a private party cannot sue a public entity on an
implied-in-law or quasi-contract theory, because such a theory is based on quantum meruit or
*650  restitution considerations which are outweighed by the need to protect and limit a public
entity's contractual obligations’ ”]; Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th
104, 109–110, [65 Cal.Rptr.3d 762].)


DISPOSITION


The judgment of dismissal is affirmed. CalPERS is entitled to recover its costs on appeal.


We concur:


CHAVEZ, J.


FERNS, J. *


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


All Citations


228 Cal.App.4th 644, 175 Cal.Rptr.3d 295, 14 Cal. Daily Op. Serv. 8730, 2014 Daily Journal
D.A.R. 10,091
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190 Cal.App.4th 1332
Court of Appeal, Fourth District, Division 1, California.


P & D CONSULTANTS, INC., Plaintiff, Cross-defendant and Appellant,
v.


CITY OF CARLSBAD, Defendant, Cross-complainant and Appellant.


No. D054810
|


Dec. 16, 2010.
|


Review Denied April 13, 2011.


Synopsis
Background: Civil engineering firm brought action against city for breach of contract, breach of
implied contract, quantum meruit, and violation of prompt payment statutes, seeking to recover
for services pertaining to redesign of municipal golf course. City filed cross-complaint for breach
of contract, alleging deficient and incomplete work. The Superior Court, San Diego County, No.
GIN052850, Michael B. Orfield, J., granted motion for nonsuit on quantum meruit and implied
contract claims, granted a directed verdict in part, and thereafter entered judgment on jury verdict
for firm on breach of contract complaint and for city on cross-complaint. City appealed.


Holdings: The Court of Appeal, McConnell, P.J., held that:


[1] any oral authorization for firm to perform extra work was insufficient to bind city in light of
contract's express requirement of a written change order;


[2] firm could not recover under theories of implied contract and quantum meruit in light of
contract's written change order requirement;


[3] unreasonable delay precluded firm from amending complaint;


[4] any error by trial court in excluding testimony of city's nonretained expert civil engineer did
not result in a miscarriage of justice;


[5] testimony by damages expert was without foundation and thus was inadmissible; and


[6] any error in excluding damages expert's testimony was not prejudicial.
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Affirmed in part and reversed in part.


West Headnotes (15)


[1] Municipal Corporations Order for or consent to extra work
Public Contracts Change in plans
Any oral authorization for civil engineering firm to perform extra work on municipal golf
course was insufficient to bind city in light of contract's express requirement of a written
change order.


5 Cases that cite this headnote


[2] Appeal and Error Construction, interpretation, and application in general
Contract interpretation presents a question of law which the appellate court determines
independently.


4 Cases that cite this headnote


[3] Contracts Intention of Parties
Contracts Language of contract
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties; such intent is to be inferred, if possible, solely from the written provisions
of the contract.


3 Cases that cite this headnote


[4] Contracts Application to Contracts in General
If contractual language is clear and explicit, it governs.


3 Cases that cite this headnote


[5] Public Contracts Validity of assent
Whether a claimed modification is oral or through conduct, the party contracting with a
public agency is charged with the knowledge of public contracting law.
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6 Cases that cite this headnote


[6] Appeal and Error In general;  adhering to theory pursued below
Civil engineering firm failed in trial court to raise equitable estoppel, waiver, ratification,
or misrepresentation as theories for recovery from city for extra work done on municipal
golf course, and thus Court of Appeal would decline to consider those theories on appeal.


6 Cases that cite this headnote


[7] Appeal and Error In general;  adhering to theory pursued below
As a general rule, theories not raised in the trial court cannot be asserted for the first time
on appeal; appealing parties must adhere to the theory or theories on which their cases
were tried.


16 Cases that cite this headnote


[8] Municipal Corporations Compensation for extra work
Public Contracts Change in plans
Civil engineering firm which sought to recover from city for extra work done on municipal
golf course redesign project could not recover under theories of implied contract and
quantum meruit in light of contract's written change order requirement.


5 Cases that cite this headnote


[9] Public Contracts Implied Contracts
When a written change order requirement is not met, a private party cannot sue a public
entity on an implied-in-law or quasi-contract theory, because such a theory is based on
quantum meruit or restitution considerations which are outweighed by the need to protect
and limit a public entity's contractual obligations.


6 Cases that cite this headnote


[10] Pleading Condition of Cause and Time for Amendment
Civil engineering firm's unreasonable delay precluded firm from amending complaint
against city, in which firm sought to recover for extra work done on municipal golf course
redesign, to add causes of action for breach of the implied covenant of good faith and fair
dealing and breach of duty to negotiate in good faith, where firm did not seek leave to
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amend until after the trial readiness conference, an amendment would require additional
discovery and perhaps result in a demurrer or other pretrial motion, and firm offered no
explanation for the delay.


6 Cases that cite this headnote


[11] Pleading Leave of Court to Amend
Pleading Condition of Cause and Time for Amendment
Pleading Condition of Cause and Time for Amendment
Courts must apply a policy of liberality in permitting amendments at any stage of the
proceeding, including during trial, when no prejudice to the opposing part is shown;
however, even if a good amendment is proposed in proper form, unwarranted delay in
presenting it may, of itself, be a valid reason for denial.


34 Cases that cite this headnote


[12] Appeal and Error Similar testimony of other witnesses
Any error by trial court in excluding testimony of city's nonretained expert civil engineer,
who was city's construction manager on municipal golf course redesign project, did not
result in a miscarriage of justice as required to reverse judgment for city on breach of
contract cross-complaint against engineering firm for defective work on the project; court
only sustained two objections to witness's testimony, and city admitted that other experts
had testified that firm's work was below the standard of care and did not explain how an
additional opinion would have changed the result. West's Ann.Cal.C.C.P. §§ 2034.210,
2034.260.


5 Cases that cite this headnote


[13] Evidence Breach of contract
Testimony by city's damages expert that any change order work by civil engineering firm
was per se 20 percent more expensive than work originally scoped in a contract was
without foundation, absent any proof that the cost premium opinion had any reasonable
basis, and thus was inadmissible to support city's claim for damages based on firm's
allegedly defective work on municipal golf course redesign project.


[14] Evidence Methodology and reasoning; scientific validity
Evidence Speculation, guess, or conjecture; probability or possibility
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When an expert's opinion is purely conclusory because unaccompanied by a reasoned
explanation connecting the factual predicates to the ultimate conclusion, that opinion has
no evidentiary value.


[15] Appeal and Error Expert evidence
City was not prejudiced by trial court's exclusion, based on lack of foundation, of damages
expert witness's testimony that any change order work was per se 20 percent more
expensive than work originally scoped in a contract; city prevailed on only one relatively
minor component of its breach of contract cross-complaint against engineering firm which
worked on municipal golf course redesign project, for which it recovered damages of
$6,614.69, and city did not specify how expert's cost premium testimony could have
increased its damages.


2 Cases that cite this headnote


Attorneys and Law Firms


**255  Niddrie, Fish, Buchanan, David A. Niddrie, San Diego; Vivoli & Associates, Michael W.
Vivoli and Jason P. Saccuzzo, San Diego, for Plaintiff, Cross-defendant and Appellant.


Gatzke Dillon & Ballance, Anthony T. Ditty and Stephen F. Tee, Carlsbad, for Defendant, Cross-
complainant and Appellant.


Opinion


McCONNELL, P.J.


*1335  This breach of contract action arises from a written agreement between P & D Consultants,
Inc. (P & D) and the City of Carlsbad (the City) for services pertaining to a redesign of the City's
municipal golf course. In its appeal, the City contends that as a matter of law, the jury's award of
$109,093.81 to P & D for extra work cannot stand because there was no written change order, in
violation of provisions of the contract and public contract law (Gov.Code, § 40602). In conjunction
with this contention, the City asserts the court erred by instructing the jury that the contract could be
modified orally or through the parties' conduct. Alternatively, the City challenges the sufficiency
of the evidence to support the award.


We reverse the judgment on the first amended complaint (hereafter complaint) based on the
contract's requirement of a written change order. Unlike private contracts, public contracts
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requiring written change orders cannot be modified orally or through the parties' conduct. Thus,
even if P & D's evidence pertaining to the oral **256  authorizations of a city employee for extra
work is fully credited, P & D cannot prevail. The court erred by submitting the matter to the jury; it
should have granted the City's motion for nonsuit. Because the contract issue resolves the matter,
we need not address Government Code section 40602 1  or the sufficiency of the evidence.


1 Government Code section 40602 requires that the mayor or another officer designated
by ordinance sign “[a]ll written contracts and conveyances made or entered into by the
city.” (Gov.Code, § 40602, subds. (b) & (c).) The parties differ on whether the statute applies
to change orders and it appears there is no published opinion on the issue.


Additionally, as to its cross-complaint against P & D for defective and incomplete work, the City
contends the court erred by excluding certain testimony of a nonretained expert and of a retained
expert. To any extent there was error, however, the City has not satisfied its burden of showing
any miscarriage of justice to warrant reversal.


In its appeal, P & D concedes we should affirm the judgment of $6,614.69 against it on the City's
cross-complaint for defective or incomplete work. Insofar as P & D's complaint is concerned, P
& D contends the court erred by granting nonsuit on the complaint's causes of action for quantum
meruit and breach of implied contract, by granting a directed verdict on the cause of action for
violation of prompt payment statutes, and by denying it leave to amend to allege causes of action for
breach of the implied covenant of good faith and fair dealing and “breach of the duty to negotiate
in good faith.” P & D asserts that if we reverse the judgment on the complaint, we must remand
the matter to the trial court for a new trial to include these claims. We conclude remand on the
complaint is not warranted under any theory.


*1336  FACTUAL AND PROCEDURAL BACKGROUND


A. Contract Documents
On April 9, 2004, the parties entered into a written contract under which P & D was to provide civil
engineering and other services for the redesign of the City's municipal golf course project to satisfy
numerous conditions the California Coastal Commission imposed. The contract defines the scope
of work and specifies a contract price of $556,745. The contract also provides that no amendments,
modifications, or waivers of contract terms will be allowed absent a written agreement signed by
both parties. Further, the contract includes an integration clause that states the contract and any
written amendments thereto embody the parties' entire agreement.


At the City's initiation, the parties entered into written “Amendment Nos. 1 through 4,” which
increased the contract price by a total of $63,525.50 for extra work. In each instance, P & D
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submitted a proposed change order with a fixed price to the City's project manager, John Cahill, and
he provided the City with the information for its preparation of an amendment. The City typically
took several weeks to execute an amendment, and Cahill frequently authorized P & D to begin
extra work before it received an executed amendment.


Written “Amendment No. 5” arose from the parties' negotiations. P & D's project manager, Charles
Moore, raised concerns about work he believed was beyond the scope of work delineated in
the written contract documents. In early 2005, Cahill notified Moore that the City had “finally
reached resolution on what we expect to be the final changes for the golf course per the Coastal
Commission.” Cahill asked Moore to “prepare a complete and final **257  projected scope of
work and scope of cost to finish out all of the activities to complete the plans and specs.” P &
D sought an additional $209,956, which included $69,073 for extra work already performed and
$139,833 for the cost “to complete services for final plan submittal and City approval.”


Cahill objected to the proposal on the grounds the amount was excessive, it included charges for
work already specified in the written contract documents, and it exceeded the maximum sum the
City had set for completion of the project. In an e-mail to Moore, Cahill wrote: “[W]e have limits
for both *1337  our purchase order authority and this proposed Amendment No. 5. We are now
at those limits. No further costs will be authorized nor should be to finish these design packages.”
Cahill indicated to Moore that “the breakdown of costs still needs to get below $100k [$100,000].”


As finally approved, Amendment No. 5 authorized work on a time and materials basis for a
maximum of $99,810. As was customary, at Cahill's direction P & D began the work several weeks
before the City executed the amendment.


Amendment Nos. 1 through 5 included this language: “All other provisions of the Agreement, as
may have been amended from time to time, will remain in full force and effect.” Additionally,
Amendment No. 5 states: “It is the intent of the Parties that Amendment No. 5 shall provide all final
and complete services by Contractor to City required to produce the final, approved, signed, and
complete sets of plans, specifications, and estimates required by City to bid the Project. City will
pay Contractor for all work associated with those services described in Exhibit ‘A’ on a time and
material basis not-to-exceed ... $99,810. Contractor will provide City, on a monthly basis, copies
of invoices sufficiently detailed to include hours performed, hourly rates, and related activities and
costs for approval by City. No additional compensation shall be requested by Contractor nor shall
be approved by City related to this scope of work.”


B. Complaint and Cross-complaint
P & D sought yet more pay from the City, ostensibly for work not included in Amendment No.
5. When the City refused to pay, P & D sued it for breach of written contract, breach of implied
contract, quantum meruit and violation of prompt payment statutes (Pub. Contract Code, §§ 7107,
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20104.50; Civ.Code, § 3320), seeking to recover $109,093.31. The City cross-complained against
P & D for breach of contract on the ground of deficient and incomplete work.


C. Trial
P & D's trial theory was that the contract's written change order requirement was modified by
Cahill's oral authorization of the extra work for which it sought payment, and by the parties'
conduct in handling Amendment Nos. 1 through 5. The material evidence on the procedure
followed for the written amendments was not in conflict. Since we decide this case on a legal
issue, we only summarize the conflicting evidence as to whether Cahill orally authorized the extra
work at issue.


Cahill testified as follows. After P & D submitted its proposal for Amendment No. 5 to the City,
P & D began seeking payment for extra work it *1338  claimed was beyond the scope of that
amendment. Moore threatened that if the City did not pay the additional amount, P & D would
discontinue work. In Cahill's view, the work was not extra, but rather was included in Amendment
No. 5. He believed Amendment No. 5 “was a complete, final projection of all costs and work by
P & D and their sub-consultants to complete the **258  project. [¶] That's what was negotiated.”
Cahill nonetheless told Moore, “[I]f you feel strongly ... that you've got additional work outside of
the contract and the amendments, put it together with the proper back-up and the City will evaluate
it.” Cahill denied preparing a sixth amendment, and he did not recall whether he told Moore he
would do so.


Moore testified as follows. Cahill told him the City was running out of funds for the project, and
when Moore objected to P & D continuing with extra work, he told Moore to keep working and that
he would “take care of it.” Per Cahill's request he provided the City with spreadsheets showing P &
D's extra work costs, and Cahill told Moore he was in the process of preparing a sixth amendment
to the contract. He phoned Cahill to check on the status of the amendment, and Cahill told him it
had been prepared and “was in accounting.” Moore phoned the City's accounting department and
was told “there was no such item.”


After the presentation of P & D's evidence, the City moved for nonsuit on the ground that as a
matter of law P & D could not recover for extra work without a written change order. The court
granted the motion on the causes of action for quantum meruit and implied contract, but denied
the motion on the causes of action for breach of contract and violation of prompt payment statutes.
The court determined that while public contracting law typically prohibits oral contracts, P & D
had the right to argue the parties' conduct modified the written change order requirement.


At the close of evidence, the City moved for a directed verdict, arguing there was no legal or factual
basis for a finding in P & D's favor. After taking the matter under submission, the court issued a
tentative decision granting the motion as to the breach of contract and prompt payment claims.
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The court found that as a legal matter a public contract may be modified by the parties' conduct,
but there was no factual basis for finding a modification here. The court noted the procedure for
Amendment Nos. 1 through 5 required that P & D submit a proposal for the scope of work with a
fixed fee, but that procedure was not followed for its extra work claim and as “what the law abhors
occurred. [P & D] was left to perform work with absolutely no prior description to the City, perform
work with no pre-stated cost to the City. Left unchecked, [P & D] ran up a bill over $109,000.”


*1339  At the hearing, P & D encouraged the court to allow the matter to go to the jury as a
“close call,” after which the court could grant judgment notwithstanding the verdict (JNOV) if
it wished. The court questioned whether the evidence of modification was sufficient to go to the
jury. The court ultimately denied the motion for directed verdict as to the breach of contract claim,
explaining it had “every reason to believe that should the jury come back for the plaintiff, [the
verdict] would probably be taken away with a [JNOV].” The court did grant a directed verdict on
the prompt payment claim.


During discussions on jury instructions, the City again argued P & D could not recover for extra
work without a written change order. The court disagreed and rejected the City's proposed jury
instructions on public contract law. The court explained: “I think the plaintiff has a very real
argument about modification, which is why I have agreed to the modification jury instruction. And
I understand where you believe a writing is required. A writing was always done for the most part
as far as the parties were concerned, amendments 1 through 5; it's just the timing—this is more of
a timing case than a writing **259  ... kind of issue.” The court instructed the jury as follows:


“P & D ... claims that the original contract was modified, or changed. P & D ... must prove that
the parties agreed to the modification. [The] City ... denies that the contract was modified.


“The parties to a contract may agree to modify its terms. You must decide whether a reasonable
person would conclude from the words and conduct of P & D ... and [the] City ... that they
agreed to modify the contract. You cannot consider the parties' hidden intentions.


“A contract in writing may be modified by an oral agreement to the extent the oral agreement
is carried out by the parties.”


On the complaint, the jury found the City liable for breach of contract and awarded P & D the full
amount of damages it requested, $109,093.81. On the cross-complaint, the jury found P & D liable
for breach of contract and awarded the City $6,614.69.


The City then brought motions for JNOV and a new trial. The trial judge could not appear at the
hearing, and the minute order stated the motions were denied by operation of law. Judgment was
entered on January 22, 2009. 2
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2 In addition to appealing the judgment, the City purports to appeal the order denying its
motion for JNOV. That order, however, is subsumed in the judgment.


*1340  DISCUSSION


I


P & D's Breach of Contract Claim Lacks Merit as a Matter of Law


A


[1]  The City contends we must reverse the judgment for P & D because as a matter of law, it
cannot recover for extra work without a written change order, as the parties' contract requires. The
City asserts the court erred by finding the contract could be modified orally or through the parties'
conduct in handling Amendments Nos. 1 through 5, by allowing the matter to go to the jury on
that theory, and by denying the City's motion for nonsuit. We agree.


[2]  [3]  [4]  “Contract interpretation presents a question of law which this court determines
independently.” (Ben–Zvi v. Edmar Co. (1995) 40 Cal.App.4th 468, 472, 47 Cal.Rptr.2d 12.) “ ‘
“The fundamental goal of contractual interpretation is to give effect to the mutual intention of the
parties.” [Citation.] “Such intent is to be inferred, if possible, solely from the written provisions
of the contract.” [Citation.] “If contractual language is clear and explicit, it governs.” [Citation.]’
” (Powerine Oil Co., Inc. v. Superior Court (2005) 37 Cal.4th 377, 390, 33 Cal.Rptr.3d 562, 118
P.3d 589.)


The City relies principally on Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104,
65 Cal.Rptr.3d 762 (Katsura ), and we find it persuasive. 3  In Katsura, an engineer (Katsura)
and the City of San Buenaventura entered into a contract for consultant services for a maximum
price of $18,485. (Katsura, supra, 155 Cal.App.4th at p. 106, 65 Cal.Rptr.3d 762.) “The contract
required that any modifications were only to be made by mutual written consent of the parties.”
(Ibid.) The city paid Katsura's first two invoices, which totaled $15,565. **260  (Id. at pp. 106–
107, 65 Cal.Rptr.3d 762.) After completion of the project, Katsura submitted a final invoice for an
additional $23,743.75, which the city refused to pay “because it was beyond the maximum contract
price and included work that was not authorized by the contract.” (Id. at p. 107, 65 Cal.Rptr.3d
762.) Katsura sued the city for breach of contract and common counts. He admitted he did not
follow the contract's written modification requirement, but argued the contract was orally modified
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to include extra work based on requests by the city's associate engineer and an outside consultant.
(Katsura, at p. 108, 65 Cal.Rptr.3d 762.)


3 We deny the City's request, which P & D opposes, that we take judicial notice of the
appellant's briefing in the Katsura case.


*1341  The court held the concept of oral modification was inapplicable, explaining: “Persons
dealing with a public agency are presumed to know the law with respect to any agency's authority
to contract. [Citation.] ‘ “One who deals with the public officer stands presumptively charged with
a full knowledge of that officer's powers, and is bound at his ... peril to ascertain the extent of his ...
powers to bind the government for which he ... is an officer, and any act of an officer to be valid
must find express authority in the law or be necessarily incidental to a power expressly granted.”
’ ” (Katsura, supra, 155 Cal.App.4th at p. 109, 65 Cal.Rptr.3d 762.)


Further, the court explained, “There is no provision in the City charter for execution of oral
contracts by employees of the City who do not have requisite authority. The alleged oral statements
by the associate city engineer and project manager are insufficient to bind the City. ‘ “No
government, whether state or local, is bound to any extent by an officer's acts in excess of his ...
authority.” ’ ” (Katsura, supra, 155 Cal.App.4th at p. 109, 65 Cal.Rptr.3d 762.) The court added,
“We are not unsympathetic to the seeming unfairness of denying payment for work done in good
faith by one who has no actual knowledge of the restrictions applicable to municipal contracts.”
(Id. at p. 111, 65 Cal.Rptr.3d 762.) The court noted, however, that Katsura was not the victim of
an innocent mistake, as he was aware of the public contracting procedure and that the extra work
was outside the scope of the contract. (Ibid.)


[5]  P & D attempts to distinguish Katsura on the ground it “involve[s] restrictions on the creation
of public contracts” rather than modifications to public contracts. (Original italics.) P & D submits
that Katsura is not authority for what it deems the City's “astonishing suggestion that a public
contract cannot be amended except by written instrument.” (Original italics.) P & D has the facts
wrong. As discussed, the parties had a written contract and Katsura sought payment for extra work
authorized orally. In other words, he sought to enforce an oral modification to the contract. The
facts of Katsura are apposite. Further, while Katsura does not involve the issue of whether a written
modification requirement in a public contract can be modified through the parties' conduct, its
reasoning applies equally to modification through conduct. Whether a claimed modification is oral
or through conduct, the party contracting with a public agency is charged with the knowledge of
public contracting law. Perhaps there is even a greater reason for not allowing modification through
conduct, as that is a more nebulous concept potentially subject to abuse than an oral modification.


Here, likewise, any oral authorization by Cahill for extra work beyond the work contemplated
in Amendment No. 5, or supposed modification of the written change order procedure based on
the handling of Amendment Nos. 1 through 5, is insufficient to bind the City. The plain language
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of *1342  the contract limits the City's power to contract to the prescribed method. By **261
ostensibly relying on Cahill's oral authorization or direction to begin or perform extra work without
a written change order, P & D acted at its peril. The purpose of including a written change order
requirement in a municipal works contract is obviously to protect the public fisc from the type of
situation that occurred here. The judgment on the complaint must be reversed.


B


In support of its modification theory, P & D relies on Weeshoff Constr. Co. v. Los Angeles County
Flood Control Dist. (1979) 88 Cal.App.3d 579, 152 Cal.Rptr. 19 (Weeshoff ). Weeshoff, however,
is unavailing. In Weeshoff, the contract was for construction and installation of a storm drain,
with a portion of the work to be performed on a state highway. The contract prohibited the use of
“temporary resurfacing” of highway lanes, and thus the winning bidder (Weeshoff) included no
cost for temporary resurfacing. During construction, however, the flood control district demanded,
orally and in writing, that Weeshoff use temporary resurfacing. (Id. at pp. 583–584, 152 Cal.Rptr.
19.) Weeshoff refused and the district itself put temporary paving on the highway. Weeshoff then
used temporary paving to restore traffic lanes because he believed that otherwise the district might
terminate him from the project. The district refused to pay for the extra work and Weeshoff sued.
The trial court awarded Weeshoff compensation for the extra work, and the Court of Appeal
affirmed on the ground that by ordering the use of temporary pavement, the district orally modified
the contract terms. There, however, the parties' contract included a provision allowing extra work
to proceed without a fully agreed-upon change order. (Id. at pp. 585–586, 588, 152 Cal.Rptr. 19.)
Here, the parties' contract contains no such provision. To the contrary, the contract unambiguously
prohibits the commencement of extra work without written authorization.


Further, as the court pointed out in Katsura, supra, 155 Cal.App.4th at page 111, 65 Cal.Rptr.3d
762, “the continuing viability of Weeshoff is questionable. In pronouncing that ‘California
decisions have also established that particular circumstances may provide waivers of written
“change order” requirements,’ and ‘[i]f the parties, by their conduct, clearly assent to a change or
addition to the contractor's required performance, a written “change order” requirement may be
waived,’ the court cited cases involving private parties, not public agencies. [Citation.] Since its
publication 28 [now 31] years ago, no case has cited Weeshoff for this point. This is understandable
because it is contrary to the great weight of authority....”


P & D's reliance on M.F. Kemper Const. Co. v. City of L.A. (1951) 37 Cal.2d 696, 235 P.2d 7
(Kemper ) is also misplaced. In Kemper, the city formally accepted a bid for a sewer project after
the bidder (Kemper) tried to *1343  withdraw its bid on the ground it inadvertently omitted a line
item for $301,769, which represented approximately one-third of the work. When Kemper refused
to enter into a contract for the bid amount, the city accepted the next lowest bid. Kemper sued the
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city to withdraw its bid and cancel its bond, and the city cross-complained for forfeiture of the bond
and damages. The trial court cancelled the bid, discharged the bond, and gave the city nothing on
its cross-complaint. (Id. at pp. 699–700, 235 P.2d 7.) The question on appeal was whether Kemper
was entitled to relief from its bid on the ground of unilateral mistake.


The California Supreme Court answered the question affirmatively, despite language in the bid
form that bidders would **262  not be released on account of errors. (Kemper, supra, 37 Cal.2d at
p. 703, 235 P.2d 7.) The court explained Kemper promptly gave notice of its mistake, and “it would
be unconscionable to hold the company to its bid at the mistaken figure. The city had knowledge
before the bid was accepted that the company had made a clerical error which resulted in the
omission of an item amounting to nearly one third of the amount intended to be bid, and, under all
the circumstances, it appears that it would be unjust and unfair to permit the city to take advantage
of the company's mistake.” (Id. at pp. 702–703, 235 P.2d 7.) Further, the court noted the city had
ample time to award the contract to another bidder without readvertising, and “the city will not be
heard to complain that it cannot be placed in statu quo because it will not have the benefit of an
inequitable bargain.” (Id. at p. 703, 235 P.2d 7.)


Here, we are not concerned with relief from a mistaken bid that caused the municipality no damage.
Rather, a contractor seeks a substantial sum of public money for extra work done without following
the written change order procedure specified in the contract. P & D relies on the court's comment
in Kemper, supra, 37 Cal.2d at page 704, 235 P.2d 7, that “California cases uniformly refuse to
apply special rules of law simply because a governmental body is a party to a contract,” in an
effort to convince us the law of contract modification in the private sector applies equally to public
contracts. While ordinary contract rules apply to public contracts in some contexts, the Supreme
Court has explained that “public works contracts are the subject of intensive statutory regulation
and lack the freedom of modification present in private party contracts.” (Amelco Electric v. City
of Thousand Oaks (2002) 27 Cal.4th 228, 242, 115 Cal.Rptr.2d 900, 38 P.3d 1120 (Amelco ), italics
added.) 4


4 In Amelco, the court held that as a matter of law the abandonment theory of contract liability
does not apply against a public agency. The court explained: “In California, the Courts of
Appeal have concluded that private parties may impliedly abandon a contract when they
fail to follow change order procedures and when the final product differs substantially from
the original.” (Amelco, supra, 27 Cal.4th at p. 235, 115 Cal.Rptr.2d 900, 38 P.3d 1120.)
The court concluded the theory does not apply in the public contract context because it “is
fundamentally inconsistent with the purpose of the competitive bidding statutes.” (Id. at pp.
238–239, 115 Cal.Rptr.2d 900, 38 P.3d 1120.) The court commented, “It is difficult ... to
ascertain how the general public benefits by allowing a contractor to claim abandonment of
the public works contract following completion of the work, and recover for the reasonable
value of its work; indeed, just the opposite seems true. Permitting such recovery would
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appear to unduly punish the tax-paying public.” (Id. at pp. 239–240, 115 Cal.Rptr.2d 900,
38 P.3d 1120.)


*1344  II


P & D's Other Theories of Recovery Also Lack Merit


A


[6]  [7]  P & D contends that even if a written change order was required, it is unsettled whether
the lack of a writing automatically eliminates the possibility of recovery under theories of equitable
estoppel, waiver and ratification. P & D, however, neglects to advise us it did not raise any of these
theories at trial. “As a general rule, theories not raised in the trial court cannot be asserted for the
first time on appeal; appealing parties must adhere to the theory (or theories) on which their cases
were tried. This rule is based on fairness—it would be unfair, both to the trial court and the opposing
litigants, to permit a change of theory on appeal.” **263  (Eisenberg et al., Cal. Practice Guide:
Civil Appeals and Writs (The Rutter Group 2009) ¶ 8.229, p. 8–155 (rev. #1, 2009.) Likewise, P &
D may not pursue its theory that the City misled it into believing the golf course project's architect
would be available to P & D during its work, and it relied on that availability in making its bid and
entering into the contract, because it did not raise any misrepresentation theory at trial.


B


[8]  [9]  Additionally, P & D asserts the court erred by granting the City's motion for nonsuit on
the complaint's causes of action for implied contract and quantum meruit. P & D argues that if we
reverse the judgment, we must remand the matter for reinstatement and trial of these claims. We
disagree. It is well settled that when a written change order requirement is not met, “ ‘a private
party cannot sue a public entity on an implied-in-law or quasi-contract theory, because such a
theory is based on quantum meruit or restitution considerations which are outweighed by the need
to protect and limit a public entity's contractual obligations.’ ” (Katsura, supra, 155 Cal.App.4th
at p. 109, 65 Cal.Rptr.3d 762; Janis v. California State Lottery Com. (1998) 68 Cal.App.4th 824,
830, 80 Cal.Rptr.2d 549.) We also reject P & D's contention remand is necessary because the court
erred by granting a directed verdict on its cause of action for violation of prompt payment statutes.
The issue is moot because P & D is not entitled to payment for any extra work without a written
change order.
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*1345  C


[10]  [11]  We also find no merit to P & D's argument the court abused its broad discretion by
denying it leave to amend the complaint to add causes of action for breach of the implied covenant
of good faith and fair dealing and “breach of the duty to negotiate in good faith.” The court's ruling
was based on unreasonable delay. P & D did not seek leave to amend until after the trial readiness
conference, an amendment would require additional discovery and perhaps result in a demurrer or
other pretrial motion, and P & D offered no explanation for the delay. Courts must apply a policy
of liberality in permitting amendments at any stage of the proceeding, including during trial, when
no prejudice to the opposing party is shown. (Huff v. Wilkins (2006) 138 Cal.App.4th 732, 746, 41
Cal.Rptr.3d 754.) “However, ‘ “even if a good amendment is proposed in proper form, unwarranted
delay in presenting it may—of itself—be a valid reason for denial.” ’ ” (Ibid.; Magpali v. Farmers
Group, Inc. (1996) 48 Cal.App.4th 471, 488, 55 Cal.Rptr.2d 225 [“Where the trial date is set, the
jury is about to be impaneled, counsel, the parties, the trial court, and the witnesses have blocked
the time, and the only way to avoid prejudice to the opposing party is to continue the trial date to
allow further discovery, refusal of leave to amend cannot be an abuse of discretion.”].)


P & D asserts it sought leave to amend because it realized the opinion in Katsura, supra, 155
Cal.App.4th 104, 65 Cal.Rptr.3d 762, might bar the complaint's existing causes of action. Katsura,
however, was decided on August 15, 2007, and P & D did not move to amend its complaint until
June 2008. P & D offers no reason for the delay.


D


Lastly, we address P & D's contention the jury could have found the City breached a written
provision of the contract. P & D's assertions that “the case went to the jury only on the written
contract,” and “[t]here is no indication that **264  the jury awarded [P & D] damages based on
anything other than the provisions of the parties' written contract” are wrong. (Boldface omitted.)
The court erroneously instructed the jury on P & D's contract modification theory, and given the
contract's express requirement of a signed change order before the commencement of extra work,
the jury's verdict was presumably based on the modification theory.


Moreover, P & D's reliance on paragraph 4 of a document titled “Understandings and
Assumptions” (hereafter paragraph 4) included in P & D's scope of work, and attached to the
contract, is misplaced. It states: “Services not specifically identified in the scope of services above
will be considered *1346  additional work, and will be authorized by the City as an executed
amendment to the contract prior to commencement of work. This work will be based on labor rates
of P & D and the project subconsultants at the time of approval by the City.” (Italics added.)
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At trial, the court provisionally heard parol evidence to determine whether paragraph 4 was
reasonably susceptible of the meaning P & D urged. (See Bill Signs Trucking, LLC v. Signs Family
Limited Partnership (2007) 157 Cal.App.4th 1515, 1521, 69 Cal.Rptr.3d 589.) Moore, P & D's
project manager, testified he drafted paragraph 4 with the intent of allowing P & D to perform
extra work strictly on Cahill's oral authorization, without any meeting of the minds on price. The
court rejected the interpretation as it “in no way square [d] with the language of paragraph 4,”
which expressly required an executed change order prior to commencement of extra work. The
interpretation P & D urged is absurd, as it would essentially give P & D unfettered access to the
public fisc, or as the court said, a “blank check.”


On appeal, P & D abandons the theory paragraph 4 gave it carte blanche to perform extra work
without any agreement on price. Instead, it argues the jury could have found the City breached the
“will be authorized” language of paragraph 4 by not negotiating and executing a sixth amendment
to the contract in good faith. P & D's complaint, however, did not allege the City breached the
contract by failing to negotiate in good faith, and the court properly denied its untimely request
to amend the complaint to add such a claim. The theory was not presented to the jury, and thus
the verdict could not be based on it. 5


5 The City's request that we take judicial notice of the City's Municipal Code is moot.


III


Evidentiary Issues on Cross-complaint


A


[12]  The City also contends we must reverse the judgment insofar as its cross-complaint against
P & D for defective work is concerned because the court excluded the testimony of a nonretained
expert witness, George Litzinger. We are unconvinced.


Code of Civil Procedure section 2034.210 (hereafter section 2034.210) provides: “(a) Any party
may demand a mutual and simultaneous exchange by all parties of a list containing the name and
address of any natural person, including one who is a party, whose oral or deposition testimony
in the form of an expert opinion *1347  any party expects to offer in evidence at the trial. [¶] (b)
If any expert designated by a party under subdivision (a) is a party or an employee of a party, or
has been retained by a party for the purpose of forming and expressing an opinion in anticipation
of the litigation or in preparation for the trial of the action, the designation of that witness shall
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include or be accompanied by an **265  expert witness declaration under Section 2034.260.”
Under Code of Civil Procedure section 2034.260 (hereafter section 2034.260), the attorney for
the party designating a retained expert must submit a declaration that includes a brief narrative
statement of the expert's qualifications and the general substance of the testimony he or she is
expected to give. (§ 2034.260, subd. (c).)


In its designation of expert witnesses, the City named Stephen Wong, a licensed civil engineer;
Mark Hetherington, a geotechnical engineer; and Matt Becica, a civil engineer and general
contractor. In accordance with section 2034.260, the designation was accompanied by a declaration
with narrative statements and representations regarding the qualifications and expected testimony
of the experts. The City expected Wong and Hetherington to give opinions on the applicable
standard of care, breach and causation, and Becica to give opinions on the City's damages. The
City's designation also listed Litzinger as a nonretained expert. Litzinger, a licensed civil engineer,
was the City's construction manager on the golf course project. The designation does not include
a declaration stating Litzinger's qualifications or the nature of his expected testimony.


The court limited Litzinger's expert testimony because he was not designated as a retained expert.
The court prohibited him from expressing any opinions on the standard of care applicable to P
& D, breach or causation. The court relied on the analogous law pertaining to the testimony of
treating physicians designated as nonretained experts, presumably as that is the context in which
nonretained expert testimony generally arises. 6


6 The court explained Litzinger could testify, for instance, that “in my capacity as the
manager, ... I did a constructability review of everything and I was ... tasked with the job
of making sure that the actual construction went smoothly. So what I do is I look at all the
plans, and if I think any change orders are necessary, I put them into effect and keep ahead
of the game.” The court elaborated, “He can say I reviewed all the plans. That's my job. I
anticipated what I thought was necessary to make this job work in the construction phase,
I issued 14 change orders. Here they are, they were all charged to the City. [¶] And then
your [retained] expert can say, all of those change orders were based on deficiencies of P
& D's work, they fell below the standard of care, and here is why I have this explanation.”
Litzinger was not allowed to testify that two years prior when the project was underway, “I
determined that P & D's plans were defective, and therefore, I did a change order.”


The City asserts the court erred as a matter of law by ruling that only treating physicians may be
designated as nonretained experts. The court, *1348  however, did no such thing. Rather, the court
observed that a “classic example” of a nonretained expert is a treating physician. The court actually
gave examples of other percipient witnesses who could be designated nonretained experts, such
as plumbers and electricians.
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In any event, we are not required to determine whether Litzinger could properly testify as to P
& D's standard of care or breach, because to obtain a reversal based on the erroneous exclusion
of evidence, the City is required to show a “miscarriage of justice,” meaning that “a different
result was probable if the evidence had been admitted.” (Karlsson v. Ford Motor Co. (2006) 140
Cal.App.4th 1202, 1223, 45 Cal.Rptr.3d 265; Cal. Const., art. VI, § 13; Evid.Code, § 354.) The City
has not met its burden. The City cites only two instances during Litzinger's lengthy testimony in
which the court sustained objections to proffered testimony. Litzinger testified P & D had prepared
plans for “the water connection under the Wadsworth contract,” **266  and he had reviewed the
plans. The City then asked him, “And after the review of those plans, did you find it was necessary
for [P & D] to prepare those plans?” The court sustained P & D's objection on the ground of
impermissible opinion. Later, Litzinger testified the City was charged with a change order for the
realignment of the “sewer line for the clubhouse” from the location shown on P & D's plans. The
court sustained an objection to the City's question as to whether the realignment was a “redesign”
of P & D's original design. The court allowed Litzinger to testify about the change order, but not
to characterize the change as a “redesign.” These limited instances fall far short of showing a
miscarriage of justice.


Further, we cannot determine prejudice without considering the testimony of the City's retained
experts designated to testify as to P & D's standard of care and breach. In its opening brief, the
City ignores the testimony of its retained experts, and in its reply brief, the City admits its “other
experts testified that [P & D's] work was below the standard of care.” The City does not explain
how an additional opinion by Litzinger on P & D's culpability would have changed the result.


B


[13]  Additionally, the City asserts the court erred by excluding certain testimony of Becica, its
retained damages expert. The City claims this precluded it “from presenting a large component
of its damages claim.”


*1349  During his deposition, Becica opined that any change order work was per se 20 percent
more expensive than work originally scoped in a contract. When asked to justify that figure, he
testified: “The 20 percent figure is an amount that I am using in this case. There are no [e]mp[i]rical
documents to support it. It is an amount that I've determined as an expert. That is a likely amount
that the City has paid as a premium as a result of having to incorporate the change work into the
original work scope during the course of construction.” Becica admitted he had no information on
whether any trades actually charged the City a 20 percent premium on change orders.


P & D brought a motion in limine to exclude this type of testimony at trial. At the hearing, the
court wondered, “[W]here does ... Becica come up with his 20 percent?” The court nonetheless
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denied the motion. At trial, P & D argued Becica was unqualified to render an opinion on the
supposed 20 percent surcharge for change orders. In an offer of proof, the City stated his “general
opinion is that in terms of change-order work, generally, it is by its nature more expensive than if
it was originally bid,” and “[w]hen you take all factors into consideration, he will say the range
is between 15 and 25 percent project wide. He will say there are specific highs and lows, but on
a project-wide analysis, ... that's the range.” The court excluded the testimony on the ground of
lack of foundation.


[14]  The standard of review is abuse of discretion. (Zhou v. Unisource Worldwide, Inc. (2007) 157
Cal.App.4th 1471, 1476, 69 Cal.Rptr.3d 273.) We find no abuse of discretion. The City offered no
proof that Becica's cost premium opinion had any reasonable basis. “[W]hen an expert's opinion
is purely conclusory because unaccompanied by a reasoned explanation connecting the factual
predicates to the ultimate conclusion, that opinion has no evidentiary value.” (Jennings v. Palomar
Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1117, 8 Cal.Rptr.3d 363; Lockheed
Litigation Cases (2004) 115 Cal.App.4th 558, 564, 10 Cal.Rptr.3d 34 [“An expert opinion has no
value if its basis is unsound.”].)


**267  [15]  Further, the City has not shown any prejudice. The City prevailed on only one
relatively minor component of its cross-complaint, for which it recovered damages of $6,614.69.
On all other claims, the jury rejected the notion P & D breached the applicable standard of care.
The City does not specify how Becica's cost premium testimony could have increased its damages.
Before damages were assessed, the City had to prove P & D's wrongdoing.


*1350  DISPOSITION


The judgment is reversed insofar as the complaint is concerned. The judgment is affirmed insofar
as the cross-complaint is concerned. The City is awarded costs on appeal.


WE CONCUR: McDONALD and AARON, JJ.


All Citations


190 Cal.App.4th 1332, 119 Cal.Rptr.3d 253, 10 Cal. Daily Op. Serv. 15,622, 2010 Daily Journal
D.A.R. 18,868
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Supreme Court of California


MARGARET H. PALMER, Plaintiff and Respondent,
v.


FRANCES V. GREGG et al., as Coadministratrices, etc., Defendants and Appellants.


L. A. No. 29117.
Feb. 3, 1967.


HEADNOTES


(1)
Work, Labor and Materials § 51--Amount of Recovery--Quantum Meruit.
The measure of recovery in quantum meruit is the reasonable value of the services rendered,
provided they were of direct benefit to, and received by, the defendant.


See Cal.Jur.2d, Work, Labor and Materials, § 49; Am.Jur., Work and Labor (1st ed § 10).


(2)
Decedents' Estates § 588--Claims Against Estate--Judgment.
In an action against the administrators of a decedent's estate to recover the reasonable value of
practical nursing and domestic services rendered to the decedent prior to his death at his request
and the value of a caretaker's services thereafter rendered at the request of the decedent's attorney,
it was error to award plaintiff, in quantum meruit, the cost of upkeep for her own garden, during her
residence at the decedent's home, where such expenses conferred no direct benefit to the decedent.


(3a, 3b)
Decedents' Estates § 510--Claims Against Estates--Interest-- Claims Established by Judgment.
In an action against the administrators of a decedent's estate to recover the reasonable value of
practical nursing and domestic services rendered to the decedent prior to his death at his request
and the value of a caretaker's services thereafter rendered at the request of the decedent's *658
attorney, it was error to allow interest on the principal sum involved from the date that each claim
was presented. Such interest is allowable only from the date the probate court specifically orders
the payment to be made, and the trial court's mere allowance and approval of the pre-death services,
qualified by the statement “shall be paid ... in due course of administration ...” did not constitute
such an order.
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See Cal.Jur.2d, Executors and Administrators, § 657; Am.Jur., Executors and Administrators
(1st ed § 408).


(4)
Decedents' Estates § 510--Claims Against Estates--Interest--Claims Established by Judgment.
The interest allowable on a judgment against a decedent's solvent estate, based on a noninterest-
bearing claim rejected by the executor or administrator, is at the statutory rate, not from the date
of the allowance and approval of the claim, but only from the date the executor or administrator is
ordered to pay it. (Disapproving all holdings inconsistent herewith, e.g., Pico v. Stevens, 18 Cal.
376; Luther v. Foster, 150 Cal.App.2d 725 [310 P.2d 655]; White v. Deering, 38 Cal.App. 516
[179 P. 401].)


(5a, 5b)
Decedents' Estates § 510--Claims Against Estate--Interest-- Claims Established by Judgment.
In case of doubt as to whether a claim against an estate is a preferred claim under Prob. Code,
§§ 950, 951, an administrator may refuse to pay until required by an order of the probate court,
and interest should be allowable only from the date of that order, except as provided for funeral
expenses in Health & Saf. Code, § 7101.


(6)
Decedents' Estates § 944--Priority in Payment--Determination.
A judgment against an estate may not, under Prob. Code, § 730, establish anything as to the
character of the claim; whether or not it is preferred in rank, the class of the claim is for the
determination of the probate court.


(7)
Decedents' Estates § 945--Priority in Payment--Last Illness.
The sound social policy underlying the statutes which give preference to payment for expenses of
last illness (Prob. Code, §§ 950, 951) does not go so far as to bestow on such creditors a bounty
in the form of interest over and above that allowed to general creditors.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Emmett E. Doherty,
Judge. Modified and affirmed.
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Action to recover the reasonable value of nursing and domestic services rendered prior to
a decedent's death and the reasonable value of subsequent caretaker's services for decedent's
property. Judgment for plaintiff modified and affirmed.


COUNSEL
Myron E. Harpole and Thomas P. Cruce for Defendants and Appellants. *659
J. E. Simpson for Plaintiff and Respondent.


MOSK, J.


Defendants appeal from a judgment in favor of plaintiff in her action to recover the reasonable
value of services rendered decedent, De Nelson Smith, from August 8, 1960, to the date of his
death, June 10, 1961, and the value of her services thereafter as caretaker of decedent's house at
the request of his attorney.


At oral argument defendants abandoned their contention that the evidence does not support the trial
court's award of compensation to plaintiff for her services. They urge, however, that the judgment
erroneously allowed as additional damages the cost of gardening at her home in Palm Springs
during the time she was in Los Angeles caring for decedent, and also that no interest should be
allowed until such time as the probate court orders payment of the judgment. We have concluded
that these points are well taken and the judgment should be modified accordingly.


The trial court found that shortly before August 8, 1960, the decedent became ill. He telephoned
plaintiff, a friend of many years who resided in Palm Springs, and requested her to come to Los
Angeles and take care of him. Plaintiff complied with decedent's importuning, and immediately
upon her arrival took him to see his physician, Dr. Bolotin. The doctor diagnosed decedent's
condition as heart failure and prescribed a regimen of bed rest, diet, drugs, and medicines. In
addition, he strongly recommended that decedent go to a hospital. Decedent refused to comply
with the latter recommendation, stating, according to Dr. Bolotin, that “Mrs. Palmer [plaintiff]
would take care of him.”


For approximately the next two months decedent was confined to the second floor of his home,
and for the most part was required to remain in bed. The trial court found that during the entire
10-month period between August 8, 1960, and the date of decedent's death, June 10, 1961,
plaintiff performed and rendered personal services at the request of decedent, consisting of acting
as a practical nurse and housekeeper, doing the marketing, laundering, acting as his chauffeur,
administering drugs and medicines pursuant to instructions from his doctors, watering the yard,
and caring for and training decedent's dog.


Further, the court found that plaintiff frequently communicated with decedent's doctors respecting
his condition, care and treatment, and was the only person who performed such *660  services
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for decedent during this period of time. Moreover, when plaintiff occasionally was absent from
decedent's home, she arranged for someone else to be with him.


The court found that the services were rendered with the expectation on the part of both plaintiff and
decedent that plaintiff would be compensated therefor, and “the reasonable value of the services
so performed by plaintiff for Decedent” during the 10-month period was $7,344.


Our own review of the record convinces us that these findings are amply supported by the evidence.


Defendants do not challenge the determination made with regard to the second cause of action that
plaintiff's services as caretaker after decedent's death were reasonably worth $601.04, the value
set by the trial court.


Defendants complain of the award to plaintiff of reimbursement for the cost of gardening services
performed at her home in Palm Springs during the period she was in Los Angeles taking care
of decedent and later acting as caretaker. The trial court found that during the period prior to
decedent's death plaintiff was required to employ a gardener to care for her Palm Springs home,
and that the cost of said gardener was $400; the court made a similar finding with respect to the
period during which plaintiff acted as caretaker for the estate, and the sum of $117.04 was awarded
therefor.


We do not reach the question of the sufficiency of the evidence to support these findings; for
reasons stated hereinafter, we have concluded that the allowance to plaintiff of her gardening
expenses in an action in quantum meruit was error.


(1) The measure of recovery in quantum meruit is the reasonable value of the services rendered,
provided they were of direct benefit to the defendant. (Rotea v. Izuel (1939) 14 Cal.2d 605, 610-611
[95 P.2d 927, 125 A.L.R. 1424]; Major-Blakeney Corp. v. Jenkins (1953) 121 Cal.App.2d 325,
339-340 [263 P.2d 655]; Lozano v. Thos. W. Blake Lumber Co. (Tex.Civ.App. 1929) 16 S.W.2d
983.) As Professor Corbin states, “the defendant is regarded as a debtor to the extent of the value
of something received by him and he is said to be under a legal duty sometimes called ‘quasi
contractual,’ to make restitution of this value. In determining the amount of this value, expenditures
made by the injured party are not included unless they [i.e., their benefits] were received by the
defendant.” (5 Corbin on Contracts (1964 ed.) § 996, p. 17.) ( 2) The facts of the present case
suggest no exception *661  to the general rule: plaintiff's personal gardening expenses conferred
no direct benefit on decedent, and accordingly cannot be recovered in this action. 1


1 The rule espoused in the dissenting opinion of Chief Justice Traynor in Coleman Engineering
Co., Inc. v. North American Aviation, Inc. (1966) ante, pp. 410, 418-420 [55 Cal.Rptr. 11,
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420 P.2d 723], is inapplicable because, in contrast to the present case, the expenditures in
Coleman were made at the request of the obligor North American.
Plaintiff's reliance on Harrington v. Hoffmeyer (1937) 19 Cal.App.2d 452 [65 P.2d 931], as
supportive of the award for gardening expenses is also misplaced. In Harrington, a workman
was disallowed $6.50 court costs alleged to have been incurred in a justice court action
preceding the superior court action in which quantum meruit recovery was granted to him.
The appellate court, affirming the disallowance, said solely: “If it could be assumed that such
costs in another action might have been recovered in this action, we find no evidence in the
record to sustain the finding that such an amount had been expended.” (Italics added.) (Id.
at p. 454.)


(3a) Defendants further contend the trial court erred in ordering that interest be payable on the
principal sum involved in both counts from the date that each claim was presented (December 11,
1961). This contention is meritorious.


(4) The law on the subject of allowable interest on a judgment based upon a rejected noninterest-
bearing claim was settled by our decision in Hilton v. McNitt (1957) 49 Cal.2d 79, 83 [315 P.2d 1],
in which we said, “Judgments ordinarily bear interest at the statutory rate. However, only after an
order for payment is the executor obliged to pay any general claim against the estate (Prob. Code,
§§ 951, 952). This court said in Estate of Bell, 168 Cal. 253, 258, 259 [141 P. 1179], that ‘[I]t
is settled by our decisions that the allowance of a claim against a solvent estate is not equivalent
to an ordinary judgment. It is a judgment only in a qualified sense, and does not attain the force
and dignity of an absolute judgment until an order of court is made directing the executor or
administrator to pay it. Until then it is simply an acknowledged debt of the estate, bearing interest
at the contract rate. It is only after such an order is made that it bears interest at the statutory
rate.’ And in Estate of Girard, 110 Cal.App.2d 203, 204 [242 P.2d 669], the court stated that ‘The
only question presented to us is whether a non-interest-bearing debt of a decedent bears interest
at the statutory rate from the date of the allowance and approval of the creditor's claim. We have
concluded that under the existing statutory law it does not.’ It follows, therefore, that plaintiff is
entitled to interest at the statutory rate on the amount owed at the time of decedent's *662  death
only after the executor has been ordered to pay her claim.” (Italics added.)


Unfortunately, some of the Courts of Appeal have seized upon and misconceived the effect of
our failure to overrule or disapprove by name every case conflicting with the opinion in Hilton.
(See De Meo, Cal. Estate Administration. (Cont. Ed. Bar 1960) § 10.40, pp. 230-231.) The rule
enunciated in Hilton is controlling and all holdings inconsistent therewith are disapproved. (E.g.,
Pico v. Stevens (1861) 18 Cal. 376; Luther v. Foster (1957) 150 Cal.App.2d 725 [310 P.2d 655];
White v. Deering (1918) 38 Cal.App. 516 [179 P. 401].)


(3b) Plaintiff argues that even assuming a court order for payment of the creditor's claim for pre-
death services was required, such an order was made. Plaintiff relies upon language of the judgment
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to the effect that the principal sum “shall be paid by said defendants in due course of administration
of said estate.” Plaintiff insists this is “a clear and express order for payment to be made by the
administratrices of the Estate.”


An identical contention was advanced and rejected in Estate of Cole (1951) 106 Cal.App.2d 823,
825-826 [236 P.2d 206]. The court there stated, “Appellant asserts that the order is more than an
order allowing the claim, for the reason, so it is urged, that it directs payment of the claim. In this
connection appellant points out that the order, after allowing the claim, provides that such claim is
‘to be paid in the due course of administration.’ This quoted provision merely added to the order
of allowance what otherwise would have been necessarily implied by reason of the provisions
of section 713 of the Probate Code. That section provides: ‘Every claim allowed by the executor
or administrator and approved by the judge shall be ranked among the acknowledged debts of
the estate, to be paid in due course of administration; but the validity thereof may be contested
by any person in interest, at any time prior to the settlement of the account of the executor or
administrator in which it is first reported as an allowed and approved claim, unless established by a
judgment against the executor or administrator. The date of allowance of each claim, together with
the amount allowed, must be entered in the register by the clerk after the allowance or approval
thereof by the judge.’ (Italics added.)


“This section fixes the status of allowed claims, and it contains the very language of the order
appealed from and relied upon by appellants to support their contention that this *663  is not
an ordinary order allowing a claim, but one also directing payment. Had the order not contained
the language that the allowed claim was ‘to be paid in the due course of administration,’ such a
direction would have necessarily been implied by virtue of section 713. In other words, the phrase
in question merely states the legal effect of a claim allowed by the administrator and approved by
the court. At such time it becomes an acknowledged debt of the estate, and should, of course, be
ultimately paid. [Citations.] The very purpose of securing the allowance of a claim is to have it
paid in due course. But that does not make the order so providing a direction to pay. The proper
and normal time for the court to order the payment of debts is when the approved claim is reported
in an account after the time to file or present claims has expired. [Citations.]”


(5a) Plaintiff urges that whatever the nature of the rules applicable to the allowance of interest on a
general claim against an estate, the claim in the instant matter is one for last illness and hence is not
governed by the rules regarding general claims. Plaintiff points out that Probate Code section 950
lists eight classes of debts of a decedent and specifies the order in which they are to be paid. 2  She
further notes that Probate Code section 951 provides that as soon as he has sufficient funds in his
hands after retaining enough to pay the expenses of administration, “the executor or administrator
must pay the funeral expenses, the expenses of the last illness, the family allowance, and wage
claims to the extent of nine hundred dollars ($900) of each employee of decedent for work done
or personal services rendered within 90 days prior to the death of the employer. ...” With regard to



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=106CAAPP2D823&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_825&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_825 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=106CAAPP2D823&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_825&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_825 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113813&pubNum=661&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS713&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS713&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS950&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS951&originatingDoc=Idbade7a9facc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Palmer v. Gregg, 65 Cal.2d 657 (1967)
422 P.2d 985, 56 Cal.Rptr. 97


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


general claims, however, she notes that section 951 provides, “but he *664  is not obliged to pay
any other debt ... until, as prescribed by this article, the payment has been ordered by the court.”
Plaintiff concludes from these provisions of the Probate Code that the four classes of preferred
and prior claims do not require a separate order of court for their payment, and hence that the rule
announced in Hilton v. McNitt (1957 supra, 49 Cal.2d 79, and approved herein, is inapplicable
to her claim.


2 Probate Code, section 950, provides: “The debts of the decedent, the expenses of
administration and the charges against the estate shall be paid in the following order: (1)
Expenses of administration; (2) Funeral expenses; (3) Expenses of last illness; (4) Family
allowance; (5) Debts having preference by the laws of the United States; (6) Wages, to the
extent of nine hundred dollars ($900), of each employee of the decedent, for work done or
personal services rendered within 90 days prior to the death of the employer. If there is not
sufficient money with which to pay all such labor claims in full the money available shall be
distributed among the claimants in accordance with the amount of their respective claims;
(7) Mortgages, judgments that are liens, and other liens, in the order of their priority, so far
as they may be paid out of the proceeds of the encumbered property. If such proceeds are
insufficient for that purpose, the part of the debt remaining unsatisfied shall be classed with
the general demands against the estate; (8) Judgments that are not liens rendered against
the decedent in his lifetime and all other demands against the estate, without preference or
priority one over another.”


We have concluded that whatever the rules applicable to the payment of interest on noncontested
preferred claims an order of the probate court will be required before there can be payment of a
contested preferred claim, and interest thereon should be allowable only from the date of that order.
Moreover, inasmuch as the determination whether a claim falls within the ambit of a preferred class
is an exclusive function of the superior court sitting as a court of probate, we need not determine
the precise nature of the claims in the present matter.


McLean v. Crow (1891) 88 Cal. 644 [26 P. 596], is controlling here. In that case two physicians
sought to recover for services allegedly rendered to the decedent during his last illness. In affirming
the lower court's determination of the value of their services, this court indicated that a judgment
on a claim for medical services did not establish that it was for expenses of last sickness, despite
the fact that such was alleged in the pleadings. It was there noted that “Generally, it is an easy
thing to determine [whether a claim is preferred], the claim being recognized as a debt against the
estate, whether it is or is not a preferred claim under section 1646 of the Code of Civil Procedure
[identical in essential detail to present Prob. Code, § 951]. In case of doubt, the administrator may
refuse to pay until required by an order of the [probate] court. At last the assets must be marshaled,
and the order of payment determined, by the probate court. ...” (Italics added.) (Id. at p. 647.) (See
also, Chiapella v. County National Bank etc. Co. (1933) 217 Cal. 503 [19 P.2d 983]; Golden Gate
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Undertaking Co. v. Taylor (1914) 168 Cal. 94, 100 [141 P. 922, Ann.Cas. 1915D 742, 52 L.R.A.
N.S. 1152].)


Section 730 of the Probate Code provides that “A judgment rendered against an executor or
administrator, upon any claim for money, against the estate of his testator or intestate, when it
comes final, conclusively establishes the validity of the claim for the amount of the judgment.
...” (Italics added.) But the section also indicates that “No execution *665  shall issue upon the
judgment, nor shall it create any lien upon the property of the estate, or give the judgment creditor
any priority of payment.” (Italics added.) (6) ( 5b) [fn. 3] This statutory language is supportive of
the McLean rule that a judgment against the estate may not establish anything as to the character
of the claim; whether or not it is preferred in rank, the class of the claim is for the determination of
the probate court. 3  (Accord, 1 Condee, Cal. Probate Practice (2d ed. 1964) § 775, pp. 504-505.)


3 While the Legislature has seen fit to permit interest on a claim for funeral expenses to run
from the date of interment. (Health & Saf. Code, § 7101), no such special provision can be
found relating to the other preferred classes of claims.


(7) The preference given to expenses of last illness is grounded in sound social policy. It is essential
that everything reasonably possible to preserve a member of the family “be done through the care
that the physician, the nurse and the hospital can give. The Legislature has, so far as it is possible
by such legislation to do so, assured the ministration to the sick by making the charges for those
services a highly preferred claim in the event of death.” (Estate of Jacobs (1943) 61 Cal.App.2d
152, 156 [142 P.2d 454].) However, as strong as these policy factors are, the Legislature has not
seen fit to bestow on creditors for services provided during the last illness a bounty in the form of
interest over and above that allowed to general creditors.


Were we to hold that interest on a claim for last illness ran from the time of presentation or rejection
of the claim, or from any other time prior to the necessary probate court determination (see McLean
v. Crow (1891) supra, 88 Cal. 644), the rule might well cause executors and administrators to
be fearful of rejecting doubtful claims for last illness expense because of the substantial interest
payments that could result therefrom.


The judgment is modified by striking the sums of $400 and $117.04 allowed for plaintiff's
gardening costs, and by disallowing all interest on the claim prior to an order of the probate court
as required herein. As thus modified, the judgment is affirmed.


The parties are to bear their own costs on appeal.


Traynor, C. J., McComb, J., Peters, J., Tobriner, J., Burke, J., and Sullivan, J., concurred. *666
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45 Cal.4th 497
Supreme Court of California


PROSPECT MEDICAL GROUP, INC., et al., Plaintiffs and Appellants,
v.


NORTHRIDGE EMERGENCY MEDICAL GROUP et al., Defendants and Respondents.
Prospect Health Source Medical Group, Plaintiff and Appellant,


v.
Saint John's Emergency Medicine Specialists, Inc., et al., Defendants and Respondents.


No. S142209.
|


Jan. 8, 2009.


Synopsis
Background: Health care service plans and delegates of such plans brought action against
emergency room physicians, who did not have preexisting contractual relationship with plans or
delegates, seeking declaratory judgments that physicians had charged unreasonable rates to plan
subscribers, and that physicians' practice of “balance billing” subscribers for value of services
over and above amount paid by plans was barred by Knox-Keene Health Care Service Plan Act
of 1975 and under unfair competition law (UCL). The Superior Court, Los Angeles County,
Nos. BC300850 and SC076909, Gerald Rosenberg, J., sustained separate demurrers, and entered
judgment in favor of physicians. Health care service plans appealed. The Court of Appeal affirmed
in part, reversed in part, and remanded. The Supreme Court granted plaintiffs' petition for review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that emergency room physicians may not bill service
plan members directly for sums that the plan has failed to pay for the members' emergency room
treatment.


Reversed and remanded.


Opinion, 39 Cal.Rptr.3d 456, superseded.
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West Headnotes (5)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Context
Courts do not examine statutory language in isolation, but in the context of the statutory
framework as a whole in order to determine its scope and purpose and to harmonize the
various parts of the enactment.


3 Cases that cite this headnote


[2] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers may not engage in the practice called “balance
billing” by billing health maintenance organization (HMO) members directly for sums that
the HMO has failed to pay for the member's emergency room treatment, even if there is no
preexisting contract between the provider and the HMO regarding payment for emergency
care, under circumstances in which the providers have recourse against the patient's HMO;
the Knox-Keene Health Care Service Plan Act statutory scheme indicates a legislative
intent not to place patients in the middle of billing disputes between physicians and HMO's.
West's Ann.Cal.Health & Safety Code §§ 1317(d), 1345(i), 1371.4, 1379.


See Annot., Implied obligation of one to pay for services or goods which another at his
request has rendered or furnished to a third person (1940) 125 A.L.R. 1428; Croskey et
al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2008) ¶ 6:967 (CAINSL
Ch. 6E-C); 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 113, 120.


47 Cases that cite this headnote


[3] Statutes Purpose
Statutes Policy considerations;  public policy
If statutory language permits more than one reasonable interpretation, courts may consider
extrinsic aids, including the purpose of the statute, the evils to be remedied, and public
policy.


2 Cases that cite this headnote


[4] Health Quasi contract, quantum meruit, and emergency assistance
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A health maintenance organization (HMO) does not have unfettered discretion to
determine unilaterally the amount it will reimburse a noncontracting provider for
emergency room treatments of an HMO member. West's Ann.Cal.Health & Safety Code
§ 1371.4.


24 Cases that cite this headnote


[5] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers do not have unfettered discretion to charge
whatever they choose for emergency services to members of noncontracting health
maintenance organizations (HMO). West's Ann.Cal.Health & Safety Code § 1371.4.
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Chapter of the American College of Emergency Physicians and California Chapter, American
Academy of Emergency Medicine as Amici Curiae on behalf of Defendants and Respondents.
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Hooper, Lundy & Bookman, Lloyd A. Bookman, Suzanne S. Chou and Felicia Y Sze, San
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Respondents.


Opinion


CHIN, J.


*501  **88  A health maintenance organization (HMO) commonly manages medical care in
California. In the typical model, familiar to many, doctors contract to provide medical care to
enrolled HMO members. Members generally use the services of one of the contracting doctors.
When they do, and except for copayments the members must make when services are rendered,
the HMO (or its delegate) pays the doctor under the existing contract. In this way, the parties agree
upon, and know in advance, what their obligations and rights are and who must pay, and how
much, for medical care.


The typical payment model sometimes breaks down, however, in the case of emergency care. In
an emergency, an HMO member goes to the nearest hospital emergency room for treatment. The
emergency room doctors at that hospital may or may not have previously contracted with the HMO
to provide care to its members. In that situation, the doctors are statutorily required to provide
emergency care without regard to the patient's ability to pay. Additionally, when the patient is a
member of an HMO, the HMO is statutorily required to pay for the emergency care. 1  For HMO
members, it is always clear in advance who has to provide emergency services—any emergency
room doctor to whom the member goes in an emergency—and who has to pay for those services
—the HMO. The conflict arises when there is no advance agreement between the emergency room
doctors and the HMO regarding the amount of the required payment.


1 For ease of discussion, we will sometimes refer rather loosely to those required to provide
emergency services without regard to the patient's ability to pay as emergency room doctors,
while recognizing that the category is broader than just doctors (Health & Saf.Code, §
1345, subd. (i)), and to the entities required to reimburse those emergency room doctors for
services rendered to their subscribers as HMO's, while recognizing that the entities are more
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technically described as “health care service plan[s]” and include the plans' delegates (Health
& Saf. Code, § 1371.4, subd. (e)).


Thus, the potential inherently exists for disputes between the emergency room doctors and the
HMO regarding how much ***302  the HMO owes the doctors for emergency services. When
no preexisting contract exists, the doctors *502  sometimes submit a bill to the HMO that they
consider reasonable for the services rendered but that the HMO considers unreasonably high;
conversely, the HMO sometimes makes a payment that it considers reasonable for the services
rendered but that the doctors consider unreasonably low. The resolution of such disputes can create
difficult problems.


But the question of how to resolve disputes between the doctors and the HMO over the amount
due for emergency care is not before us in this case. The issue here is narrow, although quite
important for emergency room doctors, HMO's, and their members: When the HMO submits a
payment lower than the amount billed, can the emergency room doctors directly bill the patient for
the difference between the bill submitted and the payment received—i.e., engage in the practice
called “balance billing”?


Interpreting the applicable statutory scheme as a whole—primarily the Knox–Keene Health Care
Service Plan Act of 1975, Health and Safety Code section 1340 et seq. (Knox–Keene Act) 2 —we
conclude that billing **89  disputes over emergency medical care must be resolved solely between
the emergency room doctors, who are entitled to a reasonable payment for their services, and the
HMO, which is obligated to make that payment. A patient who is a member of an HMO may not be
injected into the dispute. Emergency room doctors may not bill the patient for the disputed amount.


2 All further statutory references are to the Health and Safety Code unless otherwise indicated.


I. FACTUAL AND PROCEDURAL BACKGROUND


Because neither party petitioned the Court of Appeal for a rehearing, we take our facts largely
from that court's opinion. (Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409,
415, 9 Cal.Rptr.3d 121, 83 P.3d 518; see Cal. Rules of Court, rule 8.500(c)(2).)


Plaintiffs and appellants, Prospect Medical Group, Inc., et alia (collectively Prospect), are
individual practice associations. 3  Prospect manages patient care by executing written contracts
with health care service plans. 4  It provides for medical care to persons who are members of a
health care service plan and who select a Prospect physician. Prospect also provides billing services
to the *503  health care service plans contracted with Prospect. As such, it is a “delegate” of those
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health care service plans and is statutorily obligated to pay for emergency services provided to
patients who have subscribed to those health care service plans. (§ 1371.4, subds. (b) & (e).)


3 Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: “The term
‘individual practice association’ means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine....”


4 As pertinent here, section 1345, subdivision (f)(1), defines a health care service plan as “[a]ny
person who undertakes to arrange for the provision of health care services to subscribers or
enrollees, or to pay for or to reimburse any part of the cost for those services, in return for a
prepaid or periodic charge paid by or on behalf of the subscribers or enrollees.”


Defendants and respondents, Northridge Emergency Medical Group and Saint John's Emergency
Medicine Specialists, Inc. (collectively Emergency Physicians), have exclusive licenses at two
California hospitals to provide emergency room physician care. Emergency Physicians ***303
are health care providers and are statutorily required to provide emergency care without regard to
an individual's insurance or ability to pay. (§ 1317, subd. (d); see also 42 U.S.C. § 1395dd.)


When patients who are members of a health care service plan schedule medical services in
advance, they generally go to physicians with whom the health care service plan or its delegate,
like Prospect, has an express preexisting contract. On occasion, when these same patients need
emergency medical care, they may be taken to a hospital where the doctors staffing the emergency
room do not have a preexisting contract with the health care plan or its delegate. In this case,
after Emergency Physicians provided emergency medical services to patients who were members
of health care service plans that contracted with Prospect, they submitted reimbursement claims
to Prospect. Sometimes Prospect paid Emergency Physicians less than the amount billed. In
those cases, Prospect paid what it alleged was reasonable for the services rendered. Emergency
Physicians then billed the patients directly for the differences between the bills they submitted and
what Prospect paid. The parties refer to this practice as “balance billing.”


After billing disputes arose between Prospect and Emergency Physicians, Prospect filed two
related actions against Emergency Physicians seeking, among other things, a judicial determination
that (1) Emergency Physicians were entitled only to “reasonable” compensation for emergency
medical care, which Prospect claimed was equivalent to the Medicare rate; and (2) the practice of
balance billing is unlawful. In one of the actions, Prospect alleged that Saint John's Emergency
Medicine Specialists, Inc., “routinely bills Prospect's patients, threatens to turn over Prospect's
patients to an outside collection agency, and threatens to take legal measures against Prospect's
patients.” The trial court sustained Emergency Physicians' demurrers without leave to amend and
entered judgments accordingly. Prospect appealed **90  both judgments, and the Court of Appeal
consolidated the appeals.
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The Court of Appeal concluded that balance billing is not statutorily prohibited. Second, it
concluded that Prospect is not entitled to a judicial declaration imposing the Medicare rate as the
reasonable rate. Third, it *504  concluded the trial court abused its discretion by denying leave to
amend the complaint to permit Prospect to allege that Emergency Physicians charged more than a
reasonable rate for a specific medical procedure. We granted Prospect's petition for review, which
raised the sole question whether Emergency Physicians may engage in balance billing.


II. DISCUSSION


The Knox–Keene Act governs this case. “The Knox–Keene Act is a comprehensive system of
licensing and regulation under the jurisdiction of the Department of Managed Health Care.” (Bell v.
Blue Cross of California (2005) 131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell ).) In addition,
one statute not part of the act is pertinent here. Section 1317 requires emergency care providers
to provide emergency services without first questioning the patient's ability to pay. (Bell, supra,
131 Cal.App.4th at pp. 215–216 & fn. 4, 31 Cal.Rptr.3d 688.) Federal law is similar. (42 U.S.C.
§ 1395dd; see Bell, supra, at p. 215, fn. 4, 31 Cal.Rptr.3d 688.)


Today, by statute, when emergency room doctors provide emergency services, HMO's are required
to reimburse those doctors for the services rendered to their subscribers or enrollees. As Bell
explained, the Knox–Keene Act “compels for-profit health care service plans to reimburse
***304  emergency health care providers for emergency services to the plans' enrollees....
[S]ection 1371.4 provides that a for-profit ‘health care service plan shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision of
emergency services and care necessary to stabilize the enrollee's emergency medical condition.’ (§
1371.4, subd. (b); see § 1371.4, subd. (f).) ‘Payment for emergency services and care may be
denied only if the health care service plan reasonably determines that the emergency services and
care were never performed ....’ (§ 1371.4, subd. (c); see § 1371.4, subd. (f); and see Cal.Code
Regs., tit. 28, § 1300.71, subd. (a).)” (Bell, supra, 131 Cal.App.4th at p. 215, 31 Cal.Rptr.3d 688.)
“Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty upon health
care plans to reimburse noncontracting providers for emergency medical services. [Citations.]” (Id.
at p. 216, 31 Cal.Rptr.3d 688.)


The combination of circumstances that (1) in an emergency a patient might go to emergency
room doctors who have no preexisting contractual relationship with the HMO, (2) the doctors
are required to render emergency care without asking whether the patient can pay for it, and (3)
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the HMO is *505  required to pay the doctors for those services, creates the problem underlying
the issue before us. By the very nature of things, disputes may arise regarding how much the
emergency room doctors may charge and how much the HMO must pay for emergency services.


Regulations of the Department of Managed Health Care provide that the HMO must pay “the
reasonable and customary value for the health care services rendered based upon statistically
credible information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided;
(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the general
geographic area in which the services were rendered; (v) other aspects of the economics of
the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B); see Bell, supra, 131 Cal.App.4th at p.
216, 31 Cal.Rptr.3d 688.) Thus, the HMO has a “duty to pay a reasonable and customary amount
for the services rendered.” (Bell, supra, at p. 220, 31 Cal.Rptr.3d 688.) But how this amount is
**91  determined can create obvious difficulties. In a given case, a reasonable amount might be
the bill the doctor submits, or the amount the HMO chooses to pay, or some amount in between. In
Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, the Court of Appeal interpreted the Knox–
Keene Act to permit, when disputes arise, emergency room doctors to sue the HMO directly for
the reasonable value of their services.


Prospect argues that section 1379, part of the Knox–Keene Act, prohibits balance billing. That
section, enacted in 1975 and never amended, provides:


“(a) Every contract between a plan and a provider of health care services shall be in writing, and
shall set forth that in the event the plan fails to pay for health care services as set forth in the
subscriber contract, the subscriber or enrollee shall not be liable to the provider for any sums owed
by the plan.


***305  “(b) In the event that the contract has not been reduced to writing as required by this
chapter or that the contract fails to contain the required prohibition, the contracting provider shall
not collect or attempt to collect from the subscriber or enrollee sums owed by the plan.


“(c) No contracting provider, or agent, trustee or assignee thereof, may maintain any action at law
against a subscriber or enrollee to collect sums owed by the plan.”


Although no express contractual relationship exists between Prospect and Emergency Physicians,
Prospect argues that the combination of statutes requiring emergency room doctors to render,
and HMO's to pay for, emergency services creates an implied contract between emergency room
doctors *506  and HMO's that has not been reduced to writing under section 1379, subdivision
(b). The Court of Appeal disagreed. Interpreting section 1379 as a whole (but not in the context
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of the Knox–Keene Act as a whole), it held that this section does not cover the situation here. It
found “that the language of subdivision (b) of section 1379 refers to and includes within its scope
only voluntarily negotiated contracts between providers of health care services, like Emergency
Physicians, and health care service plans or their delegates, like Prospect, based upon traditional
contractual principles such as a meeting of the minds. Subdivision (b) does not include within its
scope the implied contract as Prospect asserts.” Accordingly, it “conclude[d] that section 1379,
subdivision (b), was not intended to, and does not, prohibit the balance billing practices alleged
in this case.”


[1]  Reading the language of section 1379 in isolation, it does not readily apply to the precise
situation here. No doubt the Legislature did not contemplate the situation of this case in 1975,
when it enacted section 1379, for this situation did not exist in 1975. Section 1371.4, which
obligates HMO's to pay for emergency services to its subscribers, was enacted in 1994, long after
the Legislature enacted section 1379. But we must not view section 1379 in isolation. “We do
not examine [statutory] language in isolation, but in the context of the statutory framework as
a whole in order to determine its scope and purpose and to harmonize the various parts of the
enactment.” (Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th
733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.)


[2]  We have already seen that in 1975, the Legislature banned balance billing when an HMO is
contractually obligated to pay the bill (§ 1379); that since 1994, HMO's have been obligated to pay
for emergency care (§ 1371.4); and that the Knox–Keene Act permits emergency room doctors
to sue HMO's directly over billing disputes (Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688). These provisions strongly suggest that doctors may not bill patients directly when a dispute
arises between doctors and the HMO's. Other provisions point in the same direction. Section
1317, subdivision (d), which requires emergency room doctors to render emergency care without
questioning a patient's ability to pay, also provides that “the patient or his or her legally responsible
relative or guardian shall execute an agreement to pay [for the services] or otherwise supply
insurance or credit information promptly after the services are rendered.” (Italics added.) This
provision implies that once patients who are members of an HMO **92  provide insurance
information, they have satisfied their obligation towards the doctors. Section 1342, subdivision
(d), expresses a legislative intent to “[help] to ensure the best possible health care for the public
at the lowest possible cost by ***306  transferring the financial risk of health care from patients
to providers.”


*507  Additionally, the Legislature contemplated there may be disputes over the amounts owed
to noncontracting providers such as emergency room doctors, and therefore the Knox–Keene
Act requires that each HMO “shall ensure that a dispute resolution mechanism is accessible
to noncontracting providers for the purpose of resolving billing and claims disputes.” (§ 1367,
subd. (h)(2); see also § 1371.38, subd. (a) [directing the Dept. of Managed Health Care to adopt
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regulations ensuring that each HMO adopt a dispute resolution mechanism that is “fair, fast, and
cost-effective for contracting and noncontracting providers”].) Finally, the Legislature has acted to
protect the interests of noncontracting providers in reimbursement disputes by prohibiting HMO's
from engaging in unfair payment patterns involving unjust payment reductions, claim denials,
and other unfair practices as defined, and by authorizing monetary and other penalties against
HMO's that engage in these patterns. (§ 1371.37; see also § 1371.39 [authorizing providers to
report HMO's that engage in unfair payment patterns to the Dept. of Managed Health Care].)


The only reasonable interpretation of a statutory scheme that (1) intends to transfer the financial
risk of health care from patients to providers; (2) requires emergency care patients to agree to
pay for the services or to supply insurance information; (3) requires HMO's to pay doctors for
emergency services rendered to their subscribers; (4) prohibits balance billing when the HMO, and
not the patient, is contractually required to pay; (5) requires adoption of mechanisms to resolve
billing disputes between emergency room doctors and HMO's; and (6) permits emergency room
doctors to sue HMO's directly to resolve billing disputes, is that emergency room doctors may
not bill patients directly for amounts in dispute. Emergency room doctors must resolve their
differences with HMO's and not inject patients into the dispute. Interpreting the statutory scheme
as a whole, we conclude that the doctors may not bill a patient for emergency services that the
HMO is obligated to pay. Balance billing is not permitted. 5


5 Our holding is limited to the precise situation before us—billing the patient for emergency
services when the doctors have recourse against the patient's HMO. We express no opinion
regarding the situation when no such recourse is available; for example, if the HMO is unable
to pay or disputes coverage.


[3]  Any doubt about the meaning of the Knox–Keene Act in this regard is easily resolved
when legislative policy is considered. If statutory language permits more than one reasonable
interpretation, courts may consider extrinsic aids, including the purpose of the statute, the evils
to be remedied, and public policy. (Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th
995, 1003, 111 Cal.Rptr.2d 564, 30 P.3d 57.) We perceive a clear legislative policy not to place
patients in the middle of billing disputes between doctors and HMO's. Indeed, the Department of
Managed Health Care argued in Bell, and the Court of Appeal concluded, that doctors may directly
sue HMO's to *508  resolve billing disputes in order to avoid the necessity of balance billing.
The Bell court quoted the department's argument: “ ‘If providers are precluded from bringing
private causes of action to challenge health plans' reimbursement determinations, health plans may
receive an unjust windfall and patients may suffer an economic hardship when providers resort
to balance billing activities to collect the difference between the health plan's payment ***307
and the provider's billed charges. If collection actions are pursued, unsuspecting enrollees can be
forced to reimburse the full amount of a provider's billed charges even though those charges are
in excess of the reasonable and customary value of the services rendered. [¶] The prompt and
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appropriate reimbursement of emergency providers ensures the continued financial viability of
California's health care delivery system.... [D]enying emergency providers judicial recourse to
challenge the fairness of a **93  health plan's reimbursement determination[ ] allows a health
plan to systematically underpay California's safety-net providers and unnecessarily involve[s] the
patient[s] in billing disputes between the provider and their health plan[s].’ ” (Bell, supra, 131
Cal.App.4th at p. 218, 31 Cal.Rptr.3d 688, italics added.)


Because emergency room doctors prevailed in Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688, and won the right to resolve their disputes directly with HMO's, no reason exists to permit
balance billing. Thus, the Department of Managed Health Care, which supported doctors' rights
to sue the HMO's directly in Bell, has appeared in this case as amicus curiae supporting patients'
rights to be free of balance billing.


[4]  [5]  When a dispute exists between doctors and an HMO, the bill the doctors submit may or
may not be the reasonable payment to which they are entitled. The Bell court made clear that an
HMO does not have “unfettered discretion to determine unilaterally the amount it will reimburse
a noncontracting provider....” (Bell, supra, 131 Cal.App.4th at p. 220, 31 Cal.Rptr.3d 688.) But
the converse is also true; emergency room doctors do not have unfettered discretion to charge
whatever they choose for emergency services. Emergency room doctors and HMO's must resolve
their disputes among themselves. Interjecting patients into the dispute by charging them for the
amount in dispute has only an in terrorem effect. As Prospect notes, although emergency room
doctors “are entitled to ‘reasonable’ compensation for the services rendered, they cannot lawfully
seek unreasonable payment from anyone.” But a patient will have little basis by which to determine
whether a bill is reasonable and, because the HMO is obligated to pay the bill, no legitimate reason
exists for the patient to have to do so. Billing the patient, and potentially attempting to collect from
the patient, will put unjustifiable pressure on the patient, who will often complain to the HMO,
which complaints will in turn pressure the HMO to make the payment even if it is unreasonable.
Such a billing practice is not a legitimate way to resolve disputes with an HMO.


*509  Relying in part on dicta in Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9
Cal.Rptr.3d 734, Emergency Physicians argue that they may collect from the patient, who may then
collect from the HMO. The Ochs court held that it did not have to decide the issue presented in this
case, but it went on to “observe, however, that section 1379 appears only to limit ‘balance billing’
of insured patients by physicians who have contracted with the patients' plans. [The provider] may
have a remedy against the individual patients, and those patients a remedy against PacifiCare.” (Id.
at p. 796, 9 Cal.Rptr.3d 734.) But this is not what the statutory scheme provides. Section 1371.4,
subdivision (b), does not say that patients must pay the emergency room doctors and then turn to
their HMO's for reimbursement. Rather it states that the “health care service plan shall reimburse
providers for emergency services and care provided to its enroll ***308  ees....” This language
does not authorize the roundabout route of the doctor collecting from the patient, who must then
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collect from the HMO. Rather, it mandates that the HMO pay the doctor directly. It does not involve
the patient in the payment process at all.


Emergency Physicians and their supporting amici curiae argue that emergency room doctors are
entitled to a reasonable fee for their services, and that HMO's must be held accountable and forced
to pay a reasonable amount for those services. An amicus curiae brief supporting Emergency
Physicians adds arguments that the California Constitution “requires that emergency physicians
receive adequate compensation to cover their losses for serving the indigent,” and that “California's
emergency departments are already operating at capacity and risk jeopardizing quality of care.”
These arguments do not address the issue before us. Emergency room doctors are entitled to
reasonable payments for emergency services rendered to HMO patients. All we are holding is that
this entitlement does not further entitle the doctors to bill patients for any amount in dispute.


Emergency Physicians argue that two recent bills that the Legislature passed but the Governor
vetoed show that the Legislature **94  believes that balance billing is currently permitted. (Sen.
Bill No. 981 (2007–2008 Reg. Sess.); Assem. Bill No. 2220 (2007–2008 Reg. Sess.).) We find
no significance in these bills. They were legislative attempts to address broader concerns and,
perhaps, clarify what is currently unclear. The Governor's veto messages state that he opposes
balance billing but found the bills objectionable in other respects. This area of the law might benefit
from comprehensive legislation. Failed attempts to provide some such legislation do not help us
interpret the existing statutory scheme.


In support of its conclusion that emergency room doctors may engage in balance billing, the Court
of Appeal cited a regulation that became operative sometime before 1978 and requires health care
service plans to advise their *510  subscribers that “in the event the health plan fails to pay a
noncontracting provider, the member may be liable to the noncontracting provider for the cost
of the services.” (Cal.Code Regs., tit. 28, § 1300.63.1, subd. (c)(15).) This regulation, the Court
of Appeal believed, shows that the Department of Managed Health Care “recognizes balance
billing.” (As noted, that department argues against permitting balance billing in this case.) In our
view, the regulation does not support the conclusion that balance billing is permissible in the
situation here. It was promulgated long before the statute obligating HMO's to pay for emergency
services was enacted in 1994 and governs a different situation. HMO members are not required to
go to doctors who have contracted with their HMO. In a nonemergency situation, members may, if
they choose, seek professional services from anyone. If they obtain services from a noncontracting
provider, the HMO might not be obligated to pay all or even part of that provider's bill, depending
on the exact terms of the health care plan. If the HMO is not obligated to pay the noncontracting
provider, obviously, the member would be liable to pay for the services. This circumstance does
not change the fact that under the Knox–Keene Act, HMO members are not liable to pay for
emergency care.
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The Court of Appeal also relied on the fact that the Department of Managed Health Care had,
in the past, proposed but never adopted a regulation that would prohibit balance billing. While
this matter was pending before this court, the Department ***309  of Managed Health Care did
adopt a regulation that defines balance billing as an unfair billing pattern. (Cal.Code Regs., tit.
28, § 1300.71.39.) The parties dispute the meaning and validity of this regulation and whether
we should give it deference. We need not get into such matters. Although we have given some
deference to contemporaneous interpretations of a statute by an administrative agency charged
with its administration, especially when the interpretation is in the form of a regulation adopted
in accordance with the Administrative Procedure Act (e.g., Sara M. v. Superior Court (2005)
36 Cal.4th 998, 1011–1014, 32 Cal.Rptr.3d 89, 116 P.3d 550), here the regulation—adopted
during the pendency of this litigation—is not contemporaneous with the statutory scheme. It is
doubtful that we owe the regulation any deference. (See Dyna–Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal.3d 1379, 1389, 241 Cal.Rptr. 67, 743 P.2d 1323 [not deferring to a
noncontemporaneous interpretation]; Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 107, 165
Cal.Rptr. 100, 611 P.2d 441 [not deferring to an interpretation by an agency after the agency had
become an amicus curiae in the case].) We base our holding on our interpretation of the relevant
statutory scheme and not on the previous absence or current presence of any regulation.


The parties discuss the larger problem of adequate compensation for emergency room doctors.
But this larger issue is not before us. Like the Bell court, “we reject the parties' suggestion that
we can solve the societal and *511  economic problems defined by their rhetoric, and emphasize
that our decision is limited to the precise issue before us....” (Bell, supra, 131 Cal.App.4th at p.
222, 31 Cal.Rptr.3d 688.)


III. CONCLUSION


We reverse the judgment of the Court of Appeal and remand the matter for further proceedings
consistent with this opinion.


**95  WE CONCUR: GEORGE, C.J. KENNARD, BAXTER, MORENO, CORRIGAN, JJ., and
McDONALD, J. *


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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171 Cal. 150, 152 P. 293, Am.Ann.Cas. 1917A,1260


W. A. REAMS, Appellant,
v.


L. E. COOLEY, as Superintendent of Schools of the County of Imperial, Respondent.


Supreme Court of California.
L. A. No. 4095.
October 5, 1915.


UNION HIGH SCHOOL DISTRICTS—CONTRACT FOR ERECTION OF SCHOOL
BUILDING— ADVERTISING FOR BIDS ESSENTIAL TO VALIDITY.
Under section 1674 and subdivision 22 of section 1617 of the Political Code, the trustees of a union
high school district have no power, in the course of the construction of a high school building,
to contract for a portion of the work involving an expenditure of more than two hundred dollars,
without advertising for competitive bids and awarding the contract to the lowest responsible bidder.
A contract so attempted to be made is void.


ID.—DISTRICT NOT LIABLE ON QUANTUM MERUIT.
In view of the express limitations upon the power of the board to contract imposed by subdivision
22 of section 1617 of the Political Code, the fact that the district received the benefit of the labor
and materials of the contractor, does not render it liable therefor on an implied contract in an action
on quantum meruit.


ID.—STATUTORY LIMITATIONS ON POWER TO CONTRACT.
When by statute the power of a board or municipality to make a contract is limited to a certain
prescribed method of doing so, and any other method of doing it is expressly or impliedly
prohibited, no implied liability can arise for benefits received under a contract made in violation
of the particularly prescribed statutory mode. Under such circumstances, the statutory mode is the
measure of the power.


APPEAL from a judgment of the Superior Court of Imperial County. Franklin J. Cole, Judge.


The facts are stated in the opinion of the court.


*150  Conkling & Brown, for Appellant.
Phil D. Swing, District Attorney, and J. S. Larew, for Respondent.
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*151  LORIGAN, J.


A further hearing in this court was ordered in the above cause after a judgment in the district court
of appeal for the second appellate district affirming the judgment of the superior court.


Appellant sought by a writ of mandate to compel the respondent, as superintendent of schools
of Imperial County, to approve and allow a warrant for $531, drawn in his favor by the board of
trustees of the Central Union High School district of that county. The amount of this warrant was
intended to cover the cost of certain outside plaster work done by appellant on the high school
building.


It appears from the findings of fact made by the trial court that the high school board had adopted
plans for a school building; that the superintendent of schools refused to approve the plans unless
certain of the work mentioned in the specifications be omitted, which included, as described
therein, “plaster on the brick and cement walls.” This latter work was eliminated from the contract
then entered into, the contractor agreeing to construct the building for six thousand one hundred
dollars. The board of trustees, however, before the building was completed determined to have the
work of plastering the brick walls done. Appellant was employed to do so under an arrangement
between the trustees and the original contractor and the warrant which respondent, the school
superintendent, refused to approve, represented this work which appellant performed.


The principal ground upon which the respondent refused to approve the warrant was that it was not
legally issued, being for work performed under a contract not awarded as a result of competitive
bidding.


In disposing of this point, the district court of appeal, in an opinion written by Justice James, said:


As to whether competitive bids should have been called for as a preliminary to contracting for
the plastering work, must be decided upon an examination of the provisions of sections 1617 and
1674 of the Political Code. The objection made by respondent, that bids should have been first
advertised for, is not answered when appellant says that this work was included within the original
specifications upon which the contractor's bid for the construction of the building was made. This
bid was modified by the making of a certain deduction therefrom, which included the plastering
and some other work, and the *152  contract as finally entered into was a different one from
that upon which the bids had been made. This left the matter of the plastering, etc., to be done
under a separate contract, as the board finally decided that it should be done. It is admitted that no
competitive bids were asked upon the plastering work alone, but that the contract for the work was
made by taking as a basis the price for which the contractors on the building would have done it
under their total bid, and decreasing that amount by several hundred dollars. The powers and duties
of boards of trustees of union high school districts are the same as those of boards of trustees of







Reams v. Cooley, 171 Cal. 150 (1915)
152 P. 293, Am.Ann.Cas. 1917A,1260


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


school districts, except where expressly changed by the provisions of section 1674 of the Political
Code. In the latter section authority is given to such trustees to erect or lease school buildings,
but the method to be pursued by them in the letting of the contract is governed by the provisions
of section 1617, subdivision 22 of the Political Code, defining the general duties and powers of
boards of trustees of common school districts. In the section last mentioned, and in subdivision
22, at the time of the proceedings taken for the erection of the school building, was contained
this provision: “To let all contracts involving an expenditure of more than two hundred dollars for
work to be done or for materials or supplies to be furnished, … to the lowest responsible bidder
who will give such security as the board may require or else to reject all bids; … For the purpose
of securing bids the board must publish a notice calling for bids, stating the work to be done or
materials or supplies to be furnished, and the time when and the place where bids will be opened,
at least once a week for two weeks in some daily or weekly newspaper published in the county,
or if there is no such paper, then in some newspaper circulated in such county.” Very clearly it is
made to appear then, that, as the work of plastering the exterior of the school building amounted
to more than the sum of two hundred dollars, the contract should only have been let after bids had
been obtained in the manner prescribed. The remedy, if such the plastering contractor has, is not
against the district, where his contract is void because of irregularities committed which go to the
jurisdiction of the high school board.


“The evidence, as we view it, does sustain the findings as made, and the judgment of the court
should be upheld.”


*153  We are satisfied with the reasoning and conclusion of the district court of appeal as to the
point considered by it in the foregoing opinion.


In presenting the merits of his appeal in this court appellant insists that even though the express
contract entered into between himself and the school district was invalid for want of power in its
board of trustees to enter into such a contract, except in the mode prescribed by subdivision 22 of
section 1617 of the Political Code, still, the district having received the benefit of the labor and
materials of appellant in the construction of the school building, is liable therefor on an implied
contract in an action on quantum meruit. But in view of the express limitation upon the power
of the board to contract imposed by said subdivision 22 the position of appellant is untenable.
Undoubtedly, a school board, like a municipal corporation, may, under some circumstances, be
held liable upon an implied contract for benefits received by it, but this rule of implied liability is
applied only in those cases where the board or municipality is given the general power to contract
with reference to a subject matter and the express contract which it has assumed to enter into in
pursuance of this general power is rendered invalid for some mere irregularity or some invalidity
in the execution thereof; where the form or manner of entering into a contract is not violative of
any statutory restriction upon the general power of the governing body to contract nor violative
of public policy. In the absence of such restriction on the mode or manner of contracting the same
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general rule applies to such inferior political bodies as to individuals and the former will be held
responsible on an implied contract for the payment of benefits it receives under an illegal express
contract not prohibited by law. This is the effect of the cases cited by appellant and relied on by him,
notably Higgins v. San Diego Water Co., 118 Cal. 524, [45 Pac. 824, 50 Pac. 670], Sacramento v.
Southern Pacific Co., 127 Cal. 217, [59 Pac. 568, 825], and Contra Costa Water Co. v. Breed, 139
Cal. 432, [73 Pac. 189]. But while the doctrine of implied liability applies where general power
to contract on a subject exists and the form or manner of doing so is not expressly provided by
charter or statute, the decided weight of authority is to the effect that when by statute the power of
the board or municipality to make a contract is limited to a certain prescribed method of doing so
and any other *154  method of doing it is expressly or impliedly prohibited, no implied liability
can arise for benefits received under a contract made in violation of the particularly prescribed
statutory mode. Under such circumstances the express contract attempted to be made is not invalid
merely by reason of some irregularity or some invalidity in the exercise of a general power to
contract, but the contract is void because the statute prescribes the only method in which a valid
contract can be made, and the adoption of the prescribed mode is a jurisdictional prerequisite to
the exercise of the power to contract at all and can be exercised in no other manner so as to incur
any liability on the part of the municipality. Where the statute prescribes the only mode by which
the power to contract shall be exercised the mode is the measure of the power. A contract made
otherwise than as so prescribed is not binding or obligatory as a contract and the doctrine of implied
liability has no application in such cases. (Zottman v. San Francisco, 20 Cal. 96, [81 Am. Dec. 96];
Murphy v. Napa County, 20 Cal. 497; Nicolson Pavement Co. v. Painter, 35 Cal. 699; Fountain
v. City of Sacramento, 1 Cal. App. 461, [82 Pac. 637]; Shaw v. San Francisco, 13 Cal. App. 547,
[110 Pac. 149]; Richardson v. Grant Co., 27 Fed. 495; Peck-Williamson et al. Co. v. Steen School
Tp., 30 Ind. App. 637, [66 N. E. 909]; La France Fire Engine Co. v. Syracuse, 33 Misc. Rep. 516,
[68 N.Y. Supp. 894].)


In the Zottman case cited, plaintiff sued the city of San Francisco to recover for work done on the
public grounds of the city. The charter of the city provided that “all contracts for work,” should
be let to the lowest bidder after notice given through the public journals. It was conceded that the
work, payment for which was sought in that action, was performed under a contract made with
the common council of the city in disregard of the provisions of the charter requiring contracts
for all work to be let to the lowest bidder after public notice, but it was claimed that the contract
had been subsequently ratified by the corporate authorities of the city, and that aside from this
plaintiff was entitled to recover upon a quantum meruit because the work had been performed and
accepted by the city. This court, after discussing the claim of ratification at length and concluding
that “where the charter authorizes a contract for work to be given only to the lowest bidder after
notice of the contemplated work in the public *155  journals, a contract made in any other way
—that is given by any other person than such lowest bidder—cannot be subsequently affirmed,”
proceeded to consider the further claim of a right to recover on a quantum meruit. In discussing
the matter of ratification this court quoted at length from a decision of the supreme court of New
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York in a case which involved a claim of ratification and a right to recover on quantum meruit
for work done for the city of New York in disregard of a similar charter provision to that of the
city of San Francisco requiring all contracts for work to be let to the lowest bidder after public
notice, and in which it was held that a contract let in disregard to such charter provision could
not be subsequently ratified, nor could a claim of implied liability and a right to recover upon a
quantum meruit against the city be sustained.


On the second proposition of the implied liability on the part of the city of New York, the New
York case declared: “ ‘The analogy drawn from the obligation of an individual to pay for work
which he accepts, although there has been no previous contract for its performance, wholly fails
to reach the present case. Here, neither the officers of the corporation nor the corporation, by any
of the agencies through which they act, have any power to create the obligation to pay for the
work, except in the mode which is expressly prescribed in the charter; and the law never implies
an obligation to do that which it forbids the party to agree to do.” ’ (Brady v. Mayor etc. of New
York, 16 How. Pr. 432.) After quoting from this New York case our court then proceeds to an
independent consideration of the question of implied liability and says: “The second position of
the appellant, that the corporation has received the benefit of the extra work of the contractors,
and is in consequence liable to them upon an implied contract, is as untenable as his first position.
Indeed, the argument which meets the first position shows the unsoundness of the second. If the
common council could not by any subsequent action affirm and ratify a contract originally made
in disregard of the requirements of the charter, so as to fasten a liability upon the corporation, it
is difficult to perceive how the benefit, which may have resulted to the city in the improvement
of her property from the performance of the unauthorized and illegal contract, could create any
such liability. We do not question the general doctrine, that where one receives *156  the benefit
of another's work he is bound to pay for the same, but we deny its application to a case like the
present. … There is, indeed, no evidence in the record that the extra work was ever considered
by either board; but we do not rest our opinion upon the want of evidence as to the action of the
common council on the subject, but upon their want of power. They could not, as we have already
shown, from the restrictions imposed by the charter upon their powers, have made a valid contract
in advance to pay the contractors the reasonable value of the extra work—the charter requiring
all contracts for the improvement of the city property to be given out to the lowest bidder, and of
course at a fixed price, after notice of the contemplated improvement in the public journals. What
they thus had no authority to agree in advance to pay for the work, they had no authority to agree
to pay after the work was completed. As in the case cited from New York, the difficulty existed
in their want of power to bind the corporation for improvements of the city property, except in
the mode prescribed by the charter. Outside of the prescribed mode, as we have stated, they were
destitute of any power over the subject. As they had no authority to agree for such payment in
express terms, the law could not imply any such agreement against the corporation. The law never
implies an agreement against its own restrictions and prohibitions, or as it is expressed in the New
York case, ‘the law never implies an obligation to do that which it forbids the party to agree to do.”
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The rule announced in the Zottman case and the other authorities in line with it, must be applied
here. While under sections 1617 and 1674 of the Political Code authority is given to school trustees
to erect school buildings, there is at the same time by subdivision 22 of section 1617, applicable
alike to boards of trustees of union high school districts as to boards of trustees of common school
districts, a mode prescribed for exercising that power. By that subdivision where the work (as here)
is to exceed the sum of two hundred dollars a valid contract can only be entered into with the lowest
responsible bidder on competitive bidding after published notice therefor. Under the rule of the
Zottman case this mode was the measure of the power. No contract, either expressly or impliedly,
could be entered into by the school board except with the lowest bidder after advertisement, and, of
course, no implied liability *157  to pay upon a quantum meruit could exist where the prohibition
of the statute against contracting in any other manner than as prescribed is disregarded.


It is urged in this case, as it invariably is in all such cases, that the application of this rule works
a great hardship if the school district may retain the benefit of the work of the contractor and be
relieved of liability to compensate him therefor. But the provision of the law limiting the power
of school boards to validly contract, except in a prescribed mode, proceeds from a consideration
of public policy not peculiar to such boards, but adopted as the policy of the state with reference
to inferior boards and public bodies, and it would be difficult to perceive what practical public
benefit or result could accrue by legislative limitation or prohibition on the power of such bodies
to contract if courts were to allow a recovery where the limitation or prohibition is disregarded. In
fact, the plea of hardship urged here was answered in the Zottman case by language as pertinent
now as it was then, where the court said: “It may sometimes seem a hardship upon a contractor
that all compensation for work done, etc., should be denied him; but it should be remembered that
he, no less than the officers of the corporation, when he deals in a matter expressly provided for
in the charter, is bound to see to it that the charter is complied with. If he neglect this, or choose
to take the hazard, he is a mere volunteer, and suffers only what he ought to have anticipated. If
the statute forbids the contract which he has made, he knows it, or ought to know it, before he
places his money or services at hazard.”


The judgment appealed from is affirmed.


Melvin, J., Shaw, J., Sloss, J., Lawlor, J., and Angellotti, C. J., concurred.
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Part III. Remedies


Chapter 7. Remedies


Topic 1. Restitution Via Money Judgment: the Measure of Unjust Enrichment


§ 49 Measures of Enrichment; Classes of Recipient


Comment:
Reporter's Note


 (1) The measure of enrichment resulting from a money payment is the consequent increase in the net assets of
the person enriched.


 (2) When liability in restitution is based on the receipt of a benefit in a form other than money, the most suitable
measure of the recipient's enrichment may be


 (a) the value of the benefit in advancing the purposes of the recipient;
 (b) the cost to the claimant of conferring the benefit;
 (c) the market value of the benefit; or
 (d) a price fixed by agreement between the claimant and the recipient.


 (3) The measure of a recipient's unjust enrichment may depend on the recipient's degree of fault. Liability
in restitution is measured differently in cases involving innocent recipients (§ 50), conscious and unconscious
wrongdoers (§ 51), and nonwrongdoers who nevertheless bear responsibility for their own unjust enrichment
(§ 52).


 (4) The recipient's enrichment will in some cases consist of
 (a) primary enrichment from benefits initially obtained in the form of money or otherwise, plus
 (b) secondary enrichment derived therefrom, such as interest, rent (or other measure of use value),


proceeds, or consequential gains.
When unjust enrichment is identified with the profits derived from the defendant's wrongful conduct, it
ordinarily includes all forms of secondary enrichment (§ 51(4)(a)). The extent to which other classes of recipients
may be liable for secondary enrichment is subject to more detailed rules, summarized at § 53.


Comment:


a. General principles and scope; relation to other Sections. Restitution in the form of a money judgment requires a determination
of the extent to which a defendant has been unjustly enriched. The task of measuring enrichment will generally follow one
of two distinct approaches. When the claimant seeks restitution from an innocent recipient, as defined at § 50, the remedial
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calculation is typically concerned with the differences (if any) between competing measures of the benefit conferred: value to
the recipient (under the particular circumstances of the transaction) versus cost to the claimant, market value, or contract price.
Different issues predominate if the claimant seeks restitution for benefits wrongfully obtained, where the object of remedy (often
known in this context as “disgorgement”) is to strip the wrongdoer of gains realized through interference with the claimant's
legally protected interests. Rules that measure the enrichment of both conscious and unconscious wrongdoers are separately
stated in § 51.


Recipients who are not wrongdoers may nevertheless be responsible for the circumstances giving rise to their own unjust
enrichment, and such responsibility will sometimes affect the extent of liability in restitution. See § 52. Liability for the various
forms of secondary enrichment (such as interest, rental value, proceeds, and consequential gains) is discussed separately at § 53.


The usual answer to the general question addressed by this Topic is that a liability in restitution is measured by the benefit
conferred, or (somewhat more precisely) by the extent to which the recipient has been unjustly enriched at the expense of the
claimant. Simple statements of this kind are adequate to describe the measure of liability in the great majority of cases; the
greater complexity of the present Topic reflects, disproportionately, the need to accommodate a relative handful of marginal
situations. Even so, the occasional difficulties associated with measuring enrichment can usually be resolved by bearing in mind
that “restitution should be measured to reflect the substantive law purpose that calls for restitution in the first place.” 1 Dobbs,
Law of Remedies § 4.5(1), at 629 (2d ed. 1993).


Indeed, the problem of choosing between conflicting measures of benefit does not arise at all in the majority of restitution cases.
The circumstances of a given transaction are frequently such that a party's unjust enrichment can plausibly be measured in only
one way. This is normally the case, for example, when liability in restitution is the result of a money payment. See § 49(1)
and Comment b. Even if alternative measures of enrichment are theoretically available, as is generally the case with nonmoney
benefits, two or more possible measures may be indistinguishable as a practical matter. For example, when a professional
recovers in restitution for the value of services rendered pursuant to an unenforceable contract, there may be no meaningful
distinction between the value of the services to the recipient, their cost to the claimant, their market value, and the price
previously fixed by agreement.


The rules of the present Section (and of the other Sections within this Topic) address only the extent of a liability in restitution,
once the question of liability has been decided by application of rules appearing elsewhere in this Restatement. The fact that a
person has been discernibly enriched at the expense of the claimant, by one of the measures identified in this Section, does not
suffice to establish either unjust enrichment or liability in restitution. See Illustration 1. Conversely, those matters potentially
giving rise to an affirmative defense to a liability in restitution are treated separately, as such, in Chapter 8—although the
rationale of the affirmative defenses might often be expressed by questioning the extent to which the defendant has actually
been “enriched” under all the circumstances of the transaction. See Illustration 2.


 Illustrations:
 1. Merchant mistakenly delivers to Professor a case of rare wine intended for Lawyer. Believing the wine to


be a gift from an anonymous friend, Professor drinks the wine before the mistake is discovered. The cost of
the wine to Merchant is $2000, and its retail value is $3000. Professor cannot afford such expensive wine,
and—had it not been for Merchant's mistake—he would have paid at most $180 for the wine he would have
drunk in its place. Assuming for the sake of argument that Professor has been enriched in the amount of
$180, it is nevertheless unlikely (unless wine is an “otherwise necessary expense” in Professor's household)
that Merchant can establish Professor's liability in restitution by the rule of § 9 (Tentative Draft No. 1, 2001).
If Professor is not liable by one of the substantive provisions of this Restatement, the question of measuring
unjust enrichment does not arise. (The result would be different with respect to wine not yet consumed.
See § 9(1)(a) (id.).)


 2. A's life is insured for $5000 with B Company. At A's death, B by a clerical error pays $50,000 to A's
widow C. C is unaware of B's mistake. By the time B notifies C of the overpayment, C has spent $25,000
on an elaborate funeral for A. B is entitled to restitution from C by the rule of § 6 (id.). C objects that the
measure of her enrichment from the mistaken payment should be limited to the $25,000 remaining in her
possession. C's conclusion is defensible, but the analysis is different. B's claim in restitution (the benefit
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to C from receipt of $50,000) is $50,000 (§ 49(1)). On the other hand, B's claim against C is subject to an
affirmative defense, to the extent the court finds a justifiable change of position in reliance on B's payment.
See § 65.


b. Money benefits. Outside the context of restitution for wrongs (governed by § 51), unjust enrichment based on a direct payment
by the claimant to the recipient ordinarily results in a prima facie liability in the amount of the payment. An objection that
the recipient has changed position on receipt of the funds—with the result that a liability to return the money would leave the
recipient worse off than before—presents a related concern that is typically analyzed as an affirmative defense. See Illustration
2, supra.


When B's liability to A in restitution is based on A's payment of money to C, the measurement of B's unjust enrichment is
governed by the fundamental requirement that the innocent recipient of a benefit (in this case B, whose original debt to C has
been discharged or reduced) not be prejudiced by the effective substitution of creditors. That requirement is met so long as B's
liability in restitution does not result in any enlargement or acceleration of B's preexisting obligation. See § 50(3). The second
clause of § 50(3) bars A from recovering more than his actual outlay from B, if the amount of the obligation discharged is
greater than the amount of A's payment. See the further discussion of these issues at § 50, Comment b.


c. Nonmoney benefits: competing measures of enrichment. If the restitution defendant is not a wrongdoer, problems of measuring
unjust enrichment are most likely to arise in connection with benefits conferred in the form of goods or services. If nonmoney
benefits have not been the subject of a valid contractual exchange, their value to the recipient may be difficult to ascertain. If
the case presents a choice between available measures of enrichment, the choice made will sometimes depend on the conduct
of the parties. The liability of an innocent recipient will normally be calculated on the basis most favorable to the defendant;
while the liability of a defendant who is found to be responsible in some degree for his own enrichment may be calculated on
a basis more protective of the claimant. Compare § 50(2) with § 52(2).


In limited circumstances, the choice between possible measures of enrichment may be affected by the conduct of the claimant
as well. See Comment g and Illustration 7, infra.


The possibility of competing measures of enrichment accounts for much of the complexity of the rules in this area, but its
practical significance is usually limited: either because the appropriate measure of enrichment appears obvious in context, or
because theoretically different measures yield the same result. See Comment a.


Section 49(2) lists four principal ways of measuring enrichment conferred in a form other than money. The following Comments
describe each of them in turn.


d. Nonmoney benefits: value to the recipient. This Restatement inherits the formula “value in advancing the purposes of the
recipient” from Restatement of Restitution § 155. An expression such as “subjective value to the recipient” is often used to
convey the same idea. The word “subjective” is potentially misleading in this context, because subjective values are often
values that are incapable of measurement. Restitution does not, in fact, impose a liability in money for any enrichment that
cannot be valued in money with reasonable confidence. The relevant comparison is normally between demonstrable value to
the recipient, given what we know about the recipient's situation, and the available measures of market value between willing
buyers and sellers.


So understood, “value to the recipient” is usually the most restrictive (and therefore the most favorable to the defendant) of
the available measures of enrichment. Where this measure applies, a claimant will not necessarily succeed in demonstrating
enrichment by showing that the benefits conferred have market value, or even that the recipient's illiquid assets have been
increased by market measures, because restitution avoids subjecting the innocent recipient to a forced exchange. See § 9,
Comment d (Tentative Draft No. 1, 2001); compare § 50(3). These protective features make “value to the recipient” the usual
measure of enrichment in all cases where an innocent recipient has obtained unrequested, nonreturnable, nonmoney benefits.
(Where the recipient has requested the benefits in question, without specifying a price, the presumptive measure of enrichment
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is the market price. Where the recipient has agreed on the price to be paid, the presumptive measure of enrichment is the contract
price. See Comments f and g.)


There are many circumstances in which “value to the recipient” cannot be distinguished, as a practical matter, from cost to the
claimant, market value, or contract price; in which case the most natural approximation of “value to the recipient” may be one
of the latter measures. But when claimants seek restitution for nonreturnable, nonmoney benefits conferred in nonconsensual
transactions—for benefits, in other words, that the recipient has neither requested nor had the opportunity to refuse—there
is frequently a disparity between the cost to the claimant of conferring the benefit (or its market value to a willing buyer)
and its value, under the circumstances, in advancing the purposes of the recipient. Given the potential inefficiency of most
nonconsensual transactions, in other words, cost or market value often exceeds value to the recipient. If the recipient is not
responsible for the transaction, liability in restitution is limited to the lesser amount. See § 50(2). The innocent recipient is
protected against prejudice from the transaction, because the claimant bears any loss that results from the difference between
the cost and value of the benefit conferred. See § 50(3) and § 50, Comment d.


In particular circumstances, the recipient's subsequent disposition of property may yield a natural valuation of nonmoney
benefits whose value to the recipient would otherwise be difficult to measure. See, e.g., § 9, Illustrations 4 and 20 (Tentative
Draft No. 1, 2001) (enrichment from claimant's unrequested services in improving owner's property measured by the increased
proceeds to owner on a subsequent sale); § 53, Illustration 12 (enrichment from mistakenly delivered securities of fluctuating
value measured by the proceeds of a subsequent sale).


e. Nonmoney benefits: cost to the claimant. Cost to the claimant recurs as the appropriate measure of enrichment in four kinds
of cases:


(1). If the value of an unrequested benefit exceeds its cost to the claimant, an innocent recipient will be liable only for the cost.
See § 50(3). “Cost or value, whichever is less” is thus the standard recovery in cases of mistaken improvement, if restitution
is available at all from an owner not at fault. See § 10, Comment h, Illustrations 24-25 (Tentative Draft No. 1, 2001).The same
rule determines the liability of vendors of land who—upon a subsequent rescission—are obliged to pay their purchasers for
improvements to the property in the interim. If the grounds of rescission do not derive from any fault on the part of the vendor,
liability for such improvements is measured by the purchaser's cost or the resulting value to the vendor, whichever is less. See
§ 27, Comment c, Illustrations 1-3 (Tentative Draft No. 3, 2004); § 54, Comment ___.


(2). Conversely, where the measurable value of a benefit is less than the cost of conferring it, a recipient who is responsible
for the transaction creating unjust enrichment may be liable to make restitution in the amount of the claimant's costs. See §
52, Comment c, Illustration 3.


(3). When restitution is available for goods or services having no established market price, the cost of providing the benefit may
furnish the best—or the only—means of measuring the recipient's enrichment.


(4). A court that allows recovery in restitution for performance under an unenforceable contract—where the reason for
unenforceability is malum prohibitum such as regulatory noncompliance—will sometimes measure enrichment by the claimant's
cost of performance, in preference to contract price or market value. The object is to impose a penalty in the amount of the
expected profit on the transaction, while avoiding forfeiture and the associated unjust enrichment of the recipient of performance.
See Illustration 3.


 Illustration:
 3. Unlicensed Builder performs repairs to property of Owner, in violation of local ordinance. Owner is aware


that Builder is unlicensed and employs him on this basis. The work is completed according to the contract
and in compliance with applicable building codes. Owner refuses to pay for the work. Although Builder is
barred by statute from enforcing his contract with Owner, Builder may have a claim in restitution by the rule
of § 32 (Tentative Draft No. 3, 2004). To preserve a distinction between the available recovery in restitution



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS50&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS50&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS50&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS9&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS53&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS50&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS10&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS27&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS54&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS52&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS52&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=133562&cite=REST3DRESTIS32&originatingDoc=I4a265318c94811e291d8b1d106e12b82&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 





§ 49 Measures of Enrichment; Classes of Recipient, Restatement (Third) of Restitution...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


and the prohibited recovery on the illegal contract, the court might direct that Builder recover his cost of
performance, its market value, or the contract price, whichever is least.


f. Nonmoney benefits: market value. Liability in restitution for the market value of goods or services is the remedy traditionally
known as quantum meruit. It is the usual measurement of enrichment in cases where the benefits conferred were requested by the
recipient, absent a valid agreement as to price. See Comment g. Because benefits that the recipient has requested are presumed
to have value to the recipient at least equal to their market value (assuming no valid agreement otherwise), the restitutionary
liability of an innocent recipient of requested benefits is not reduced by a showing that the benefits in question were ultimately
unprofitable to the recipient in a particular case. See § 50(2). Compare Illustrations 4 and 5.


Market value is likewise the usual measure of enrichment in cases of restitution for services that are presumed to be beneficial
to the recipient—the value of the benefit not being otherwise susceptible of measurement. See § 20, Comment c, Illustration
8 (emergency medical services valued in the amount of a reasonable charge, without regard to ultimate outcome). By contrast,
where the beneficial nature of the services will not be presumed—as where the claimant acts in an emergency to preserve
property, rather than life or health—the recipient will be liable in restitution for the amount of the loss avoided or for reasonable
compensation to the claimant, whichever is less. See § 21, Comment b, Illustrations 1-4, and Comment d, Illustration 9 (Tentative
Draft No. 2, 2002) (when claimant acts without request to preserve property of another, the measure of enrichment is the lesser
of loss avoided and reasonable compensation); cf. § 21, Comment f, Illustration 12 (id.) (restitution for unrequested services
limited to lesser of loss avoided by the recipient and loss sustained by the claimant).


A nonwrongdoing recipient who has derived profit or consequential gain (§ 53) attributable to the claimant's services does
not for that reason become liable to pay more than the market value of the services. See § 28, Illustration 11 (Tentative Draft
No. 3, 2004) (former cohabitant liable for claimant's services at market value, not for a share of the profits of the business in
which claimant was employed). If the same services had been acquired by fraud, the recipient would be liable for profits by
the rule of § 51.


 Illustrations:
 4. Owner employs Architect under an oral contract, promising a fee equal to a percentage of construction


costs. Six months later, Owner abandons the building project and dismisses Architect without payment.
Owner's promise to pay is unenforceable, because a local statute requires that contracts for architectural
services be made in a prescribed form in writing. On Architect's suit for restitution (§ 32 (Tentative Draft No.
3, 2004)), the court finds that the market value of Architect's services is $100,000 and that the value of these
services in advancing Owner's purposes has been nil. The latter finding is irrelevant. Because Architect's
services were performed at Owner's request, the benefit to Owner will be measured by the market value of
the services or by the price Owner agreed to pay for them. The latter measure of enrichment is unavailable,
because—the project having been abandoned—no price for the services was fixed by agreement. Owner is
liable to Architect in restitution for $100,000.


 5. A agrees to paint B's house for $10,000. Mistaking the street number, A paints C's identical house instead.
C is out of town and has no notice of A's activities until after the work is completed. The market value
of A's services, like the contract price between A and B, is $10,000. Because C's house had recently been
painted, however, the value of A's work in advancing C's purposes is negligible. Because C did not request
A's services, the extent of C's unjust enrichment is fixed by the least of the available measures (§ 50(2)(a)).
C is not liable to A in restitution.
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g. Nonmoney benefits: contract price. A price fixed by agreement does not conclusively establish the value of benefits conferred
if the parties' contract is invalid or unenforceable under applicable law. Such a contract will still serve to establish value to the
recipient or market value, as the case may be, if the grounds of unenforceability do not draw into question the validity of the
parties' agreement as to price.


Whether the contract price is ultimately acceptable as the measure of benefit for restitution purposes depends on the reasons
why the claimant seeks a remedy in restitution rather than on the contract. A variety of circumstances may lead to a conclusion
that the enrichment of the recipient from the claimant's contractual performance is something less than the price specified by
contract. Conversely, the recipient of a contractual performance who is neither a wrongdoer nor otherwise responsible for unjust
enrichment will in no case be liable in restitution for an amount exceeding the contract price.


(Breach of contract does not ordinarily constitute the kind of legal wrong that would expose the breaching party to a liability
in restitution exceeding the unpaid contract price. See § 38 (Tentative Draft No. 3, 2004). By contrast, a party who commits an
“opportunistic” breach, as defined in § 39 (Tentative Draft No. 4, 2005), is liable to disgorge the profits acquired as a result.
Measurement of unjust enrichment in such a case is within the rule of § 51.)


If the claimant has rendered a conforming performance under a contract that is unenforceable solely for want of formality
—the standard example being a contract that fails to satisfy the applicable statute of frauds—the value of the performance
to the recipient is presumptively equal to the price the recipient agreed to pay for it. The recipient, in making the contract
and accepting performance thereunder, accepts the usual risks that the transaction will be profitable at the price agreed on;
so the fact that the claimant's performance might be expended in a losing venture does not affect the valuation of the benefit
conferred. See § 31, Comment h, Illustration 22 (Tentative Draft No. 3, 2004) (employer liable to pay claimant's salary at contract
rate, notwithstanding that employer's business was unprofitable). If instead of a price in money the same contract specifies a
counterperformance that the recipient cannot be compelled to render, the implied price of the claimant's performance—and its
presumptive value to the recipient, for restitution purposes—is the market rate for the performance in question. See Comment
f; compare § 31, Comment e, Illustration 7 (id.) (claimant performs services in exchange for recipient's unenforceable promise
to convey land; liability in restitution at the market rate for the services).


By contrast, if the reasons for unenforceability of the contract invalidate the parties' agreement as to price, the presumptive
identification of “value to the recipient” with the price the recipient agreed to pay will no longer hold. Cases in which contract
is subject to avoidance for fraud, duress, or similar wrongdoing on the part of the recipient are governed by § 51, not by the
rule of this Section. But a contract may be likewise unenforceable for want of authority or lack of capacity on the part of the
recipient, although the claimant (the performing party) was neither a wrongdoer nor in any way at fault. Benefit to recipient in
such cases will ordinarily be assessed at market value. See Illustration 6; compare § 33, Comment d, Illustration 1 (Tentative
Draft No. 3, 2004) (minor tenant liable in restitution for fair rental value of occupied apartment, not for the greater amount of
rent reserved in the unenforceable lease).Where the claimant has dealt with the incapacitated party in good faith, it will often
be the case that contract price and market value are identical. See § 33, Comment d, Illustration 2 (id.) (compensation specified
in unenforceable contract with minor may be the best evidence of the reasonable value of the services provided thereunder).


When the ground of unenforceability is a regulatory infraction by the claimant—such as a failure to obtain a license, or to adhere
to a prescribed method of doing business—a court may be willing to allow a recovery in restitution (avoiding an entire forfeiture
and the consequent unjust enrichment of the recipient), but not to value the benefit conferred by the claimant's performance at
the contract price, however reasonable, since such a valuation would not impose any penalty for the infraction. One possibility
in such a case is to allow recovery in the amount of the claimant's cost of performance, thereby eliminating the element of
profit. See Illustration 3, supra.


When contractual performance is interrupted by the discovery of a mistake in basic assumptions or other supervening
circumstance justifying an avoidance of the contract, the value to the recipient of the performance received prior to disruption
will frequently be less, under the circumstances newly revealed, than a ratable portion of the contract price (or than the contract
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price less the cost to complete). Section 34(2) (Tentative Draft No. 3, 2004) specifically assigns such losses to the restitution
claimant, by providing both that the benefit of part performance to the recipient is measured by reference to the recipient's
contractual expectations, and that the recipient's liability in restitution may be reduced to allow for losses incurred in reliance
on the contract. See § 34, Comment d, Illustration 13 (id.) (following disruption of performance and avoidance of contract,
recipient's liability in restitution is reduced to account for increased cost of completion); id., Illustration 14 (following disruption
of performance and avoidance of contract, recipient's liability in restitution is reduced to account for reliance loss).


When a performing party in default under a contract seeks restitution for the value of partial performance to the nonbreaching
recipient, the claimant bears the burden of proving the fact and the amount of the net benefit conferred (§ 36(b) (Tentative
Draft No. 3, 2004)). The presumption ordinarily applied in the valuation of a contractual performance—that its value to the
recipient is at least what the recipient offered to pay for it (§ 50(2)(b))—loses its force when the deficiencies of the claimant's
performance amount to a material and willful breach. Any residual benefit conferred on an innocent (nonbreaching) recipient
is accordingly measured by the more restrictive standard of § 50(2)(a). Compare Illustration 4, supra, with Illustration 7. See §
36, Comment c, Illustrations 1-5 (Tentative Draft No. 3, 2004). (Restitution in favor of a party in breach of contract, described
in § 36 (id.), must not be confused with restitution as an alternative measure of damages for breach of an enforceable contract,
described in § 38 (id.).)


 Illustrations:
 6. Librarian in a U.S. government facility directs Supplier to make microfilm copies of technical journals


and to destroy the originals, at a price of $30,000 for the entire job. The work is performed as requested, but
the United States refuses to pay. On suit by Supplier, the court finds that Librarian had no authority to make
such a contract on behalf of the United States, in disregard of competitive bidding requirements. Although
applicable statutes preclude enforcement against the United States of a contract made without authority, the
court finds that they permit recovery in this case on a theory of unjust enrichment. Supplier has a claim in
restitution by the rules of §§ 9 (Tentative Draft No. 1, 2001) and 33 (Tentative Draft No. 3, 2004). (See § 33,
Comment b (id.).) Because Librarian's lack of authority vitiates the price term of the transaction, the value
of Supplier's services to the United States is not fixed by agreement at $30,000. Evidence at trial suggests
that the value of Supplier's services in advancing the purposes of the United States is debatable; that the
market value of the services would be fixed by competitive bidding at $10,000; and that Supplier's cost of
performance was $15,000. If the court finds that Supplier acted in good faith and that the services have
conferred substantial benefit on the United States, it might allow recovery of $10,000. If the court finds that
Supplier acted in bad faith to circumvent bidding requirements it will deny recovery, without regard to the
measure of benefit. (See § 33, Comment f (id.).)


 7. Owner employs Architect for six months at $5000 per month to draw plans for a proposed building.
Architect works for one month, performing services having a market value of $5000, then abandons the
project to accept a more lucrative commission. When Architect later seeks payment of one month's salary,
Owner refuses to pay. A second firm hired by Owner makes some use of Architect's preliminary drawings,
but Owner is nevertheless obliged to pay the second firm $4500 to bring the work to the point at which
Architect abandoned the project. Assuming that Architect has no claim to enforce the employment contract
that he has repudiated, Architect may nevertheless have a claim in restitution to recover the benefit conferred
on Owner by his defaulted contractual performance. Under the circumstances, neither contract price nor
market value is the appropriate measure of Owner's enrichment as a result of Architect's services. Rather,
Owner's enrichment is limited to the value of Architect's services in advancing Owner's purposes, or $500.
Compare § 36(b) (Tentative Draft No. 3, 2004).


Reporter's Note
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a. General principles and scope; relation to other Sections.Restatement of Restitution § 150 (money benefits) and § 155 (benefits
received by “non-tortious recipients”) cover some of the material addressed by this Section. The most influential part of the
treatment of this topic by the former Restatement consists, not in either of these Sections, but in the following passage from
an Introductory Note:


Actions for restitution have for their primary purpose taking from the defendant and restoring to the
plaintiff something to which the plaintiff is entitled, or if this is not done, causing the defendant to
pay the plaintiff an amount which will restore the plaintiff to the position in which he was before
the defendant received the benefit. If the value of what was received and what was lost were always
equal, there would be no substantial problem as to the amount of recovery, since actions of restitution
are not punitive. In fact, however, the plaintiff frequently has lost more than the defendant has
gained, and sometimes the defendant has gained more than the plaintiff has lost.


In such cases the measure of restitution is determined with reference to the tortiousness of the
defendant's conduct or the negligence or other fault of one or both of the parties in creating the
situation giving rise to the right to restitution. If the defendant was tortious in his acquisition of
the benefit he is required to pay for what the other has lost although that is more than the recipient
benefited. If he was consciously tortious in acquiring the benefit, he is also deprived of any profit
derived from his subsequent dealing with it. If he was no more at fault than the claimant, he is not
required to pay for losses in excess of benefit received by him and he is permitted to retain gains
which result from his dealing with the property. There are situations not falling within the above
categories as to which, while they are subject to the general equitable principle that restitution is
granted to the extent and only to the extent that justice between the parties requires, it is not feasible
to make specific statements (see the Caveat to § 155).


Restatement of Restitution, Chapter 8, Topic 2, Introductory Note, at 595-596. In the Caveat referred to, the Institute disclaimed
any official position on the question whether a nontortious recipient who (by negligence or innocent misrepresentation) was
“more at fault than the claimant for the transaction because of which restitution is granted” might be “under a duty to pay more
than the value to him of what he received.” The present Restatement answers the question so reserved in the affirmative, as
explained in § 50.


As quoted in the Comment,“[R]estitution should be measured to reflect the substantive law purpose that calls for restitution
in the first place.” 1 Dobbs, Law of Remedies § 4.5(1), at 629 (2d ed. 1993). Dobbs's helpful overall account of the rules
for measuring benefits in restitution (id. § 4.5) cannot be compared side-by-side with the rules of this Section, because he
describes generalized measures of enrichment that must be applied differently to innocent recipients and to wrongdoers. The
principal departure of the present treatment consists in separating the rules for measuring the enrichment of recipients who are
not wrongdoers (§§ 49-50) and those who are (§ 51).


Illustration 1 is suggested (though only indirectly) by Restatement of Restitution § 154, Illustration 1. A case of innocent
conversion—the subject of the 1937 wine Illustration—would be governed by § 51(1) of the present Restatement. Illustration
2 repeats § 6, Illustration 33 (Tentative Draft No. 1, 2001), with a change of emphasis to serve the present context.


b. Money benefits.See Restatement of Restitution § 150.


The rule that a claim to indemnity or contribution accrues on the date of payment to the obligee—with the result that it may be
asserted against the joint obligor well after the obligee's claim would be timebarred—means that such liabilities cannot always
be comfortably reconciled with the “no worse off” rule of § 50(3). The difficulty is usually brushed aside with the thought
that it presents, at most, a problem in interpreting the applicable statute of limitations. See, e.g., Restatement Second, Torts §
886A, Comment g (observing that “[t]he statute of limitations may offer some difficulty” and suggesting that the propriety of
prolonging in this manner a defendant's exposure to suit is a question “for the legislature”). The more challenging problem—
which no legislature is likely to address—is how to explain the liability between the joint obligors, in any case in which it cannot
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be persuasively asserted that one has conferred a benefit on the other by his payment to the obligee. See Kull, The Source of
Liability in Indemnity and Contribution, 36 Loyola L.A. L. Rev. 927 (2003) (examining instances of indemnity and contribution
for which unjust enrichment does not afford a satisfactory rationale).


c. Nonmoney benefits: competing measures of enrichment.Numerous authorities address the need to choose between standard
measures of enrichment when unjust enrichment is in a form other than money. See Restatement Second, Contracts § 371
(choice to be made “as justice requires”); 1 Dobbs, Law of Remedies § 4.5; Fischer, Understanding Remedies § 45 (2d ed.
2006); Goff & Jones, The Law of Restitution 12-52 (“The Principle of Unjust Enrichment”) (Jones 7th ed. 2007); 1 Palmer, Law
of Restitution § 4.2 (“The Legal Conception of Benefit”) (1978 & Supp.); Rendleman, Quantum Meruit for the Subcontractor,
79 Tex. L. Rev. 2055, 2076 (2001) (“examining the court's measurement options in light of the relevant restitution and contract
policies”). For a radical criticism of the orthodox account of the measurement question reflected in this Restatement, see Dagan,
Unjust Enrichment: A Study of Private Law and Public Values ch. 2 (1997).


d. Nonmoney benefits: value to the recipient.The relationship according to which a particular benefit may be worth less to the
recipient than to a willing buyer is called “subjective devaluation” by Birks, Introduction to the Law of Restitution 109 (1985),
and the expression remains in use among academic commentators. See Dagan, Law and Ethics of Restitution 139-148 (2004).


e. Nonmoney benefits: cost to the claimant.Cases in which the cost to the claimant is the only plausible measure of benefit
conferred are in fact very numerous. Obvious illustrations include cases in which the claimant recovers out-of-pocket costs
in maintaining or repairing property for which the defendant is solely or jointly responsible. See, e.g., § 22, Comment h,
Illustration 18 (Tentative Draft No. 2, 2002) (performance of another's duty to repair); § 24 passim (id.) (repair of property in
joint ownership). Generally speaking,


[I]n many cases a reasonable way to value the benefit conferred on the defendant is to value the
services and materials provided by the plaintiff. This is because the cost of the services and materials
provided is roughly equivalent to the value of the benefit conferred, and the cost of the services and
materials provided is susceptible to proof at trial, whereas the value conferred is not.


Midcoast Aviation, Inc. v. General Elec. Credit Corp, 907 F.2d 732, 744 (7th Cir. 1990).


Illustration 3 is based on cases such as Wood v. Black, 60 So. 2d 15 (Fla. 1952) (unlicensed builder “entitled to recover the
reasonable value of the labor and materials furnished on a quantum meruit basis, [with] no recovery allowed for ‘profit and
supervision’ ”); Gargano v. Smith, 97 Misc. 2d 535, 537-538, 411 N.Y.S.2d 804, 807 (N.Y.C. Civ. Ct. 1978) (restitution measured
by “the lesser of plaintiff's cost of performance, its reasonable value or the contract price so that no profit may be derived from
violation of the statute”); Gene Taylor & Sons Plumbing Co. v. Corondolet Realty Trust, 611 S.W.2d 572 (Tenn. 1981) (same).


f. Nonmoney benefits: market value.On the general distinction between requested and unrequested services, see Anderson v.
Schwegel, 118 Idaho 362, 365, 796 P.2d 1035, 1038 (Ct. App. 1990) (“where … a property owner has asked for the services
and so demonstrated a desire to have them, he may appropriately be held liable [in restitution] for their value, whether they
add any economic value to his property or not”).


Illustrations 4 and 5 are hypothetical, presenting in simple terms the fundamental difference in the measurement of requested
and unrequested benefits. Compare § 31, Illustration 22 (Tentative Draft No. 3, 2004) (value of services performed under
unenforceable contract of employment not affected by profitability of employer's venture); § 9, Illustration 7 (Tentative Draft
No. 1, 2001) (costly and ordinarily valuable services furnished without request to recipient who does not need them).


g. Nonmoney benefits: contract price.Illustration 6 adopts the well-known facts of Campbell v. Tennessee Valley Auth'y, 421
F.2d 293 (5th Cir. 1969), and modifies the result. The decision by the Campbell majority—permitting recovery of the $30,000
contract price without consideration of market value—is inconsistent with the theory of unjust enrichment on which recovery
is ostensibly based. The dissenting opinion—awarding nothing—is correct if no benefit to the defendant can be ascertained,
or if the court doubts the good faith of the claimant. A more generous reading of the facts in Campbell makes it plausible to
conclude that there was a benefit to the government in the amount of the (much lower) market price of the services in question.
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Illustration 7 is hypothetical, offering a contrast with Illustration 4. Its purpose is to draw attention to the fact that § 36
(Tentative Draft No. 3, 2004)—allowing restitution for the value of a contractual performance rendered by the party in default
—incorporates, by its references to “net benefit,” a measure of enrichment that will often be more restrictive than a unit price
set forth in the parties' original agreement.


a As of the date of publication, this Draft has not been considered by the members of The American Law Institute and
does not represent the position of the Institute on any of the issues with which it deals. The action, if any, taken by the
members with respect to this Draft may be ascertained by consulting the Annual Proceedings of the Institute, which are
published following each Annual Meeting.


Restatement of the Law - Restitution © 1937-2023 American Law Institute.
Reproduced with permission. Other editorial enhancements © Thomson Reuters.
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14 Cal.App.5th 54
Court of Appeal, First District, Division 5, California.


RUSSELL CITY ENERGY COMPANY, LLC, Plaintiff and Appellant,
v.


CITY OF HAYWARD, Defendant and Respondent.


A144749
|


Filed 8/7/2017


Synopsis
Background: Energy company filed verified complaint against city for breach of contract,
promissory estoppel, anticipatory repudiation, violation of contracts clauses of federal and state
constitutions, and declaratory relief, stemming from imposition of utility tax on company in alleged
contravention of agreement to facilitate company's construction and operation of a natural gas-
fired, combined cycle electric generating facility in city. The Superior Court, Alameda County,
No. RG14752278, Brenda Fay Harbin-Forte, J., sustained city's demurrer without leave to amend
and dismissed complaint. Company appealed.


Holdings: The Court of Appeal, Jones, P.J., held that:


[1] payments clause in agreement was susceptible to interpretation that it prohibited city from
imposing utility tax on company, as alleged in complaint;


[2] company's interpretation of clause violated constitutional provision prohibiting city from
surrendering or suspending its power to tax by contract;


[3] constitutional provision did not prohibit only perpetual or irrevocable tax immunity;


[4] clause was not properly construed as representing an exercise of city's taxing power in form
of a payment in lieu of future taxes (PILOT) agreement;


[5] characterizing clause as a PILOT agreement did not render clause constitutional; but


[6] clause was not malum in se, and thus company was not prohibited from alleging quasi-
contractual restitution claim on remand.
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Affirmed in part, reversed in part, and remanded with directions.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (29)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from an order sustaining a demurrer, appellate court accepts as true the properly
pleaded material factual allegations of the complaint, together with facts that may properly
be judicially noticed.


[2] Evidence Local government proceedings and acts
Municipalities' tax settlement agreements were judicially noticeable in energy company's
against city for breach of contract, promissory estoppel, anticipatory repudiation, violation
of contracts clauses of federal and state constitutions, and declaratory relief, stemming
from imposition of utility tax on company in alleged contravention of agreement to
facilitate company's construction and operation of a natural gas-fired, combined cycle
electric generating facility in city.


[3] Appeal and Error Complaint, petition, or other initial pleading
In reviewing a judgment sustaining a demurrer without leave to amend, appellate court
examines the complaint de novo to determine whether it alleges facts sufficient to state a
cause of action under any legal theory.


[4] Appeal and Error Objections and exceptions;  demurrer
While focus is on the pleadings when reviewing a judgment sustaining a demurrer without
leave to amend, relevant matters that are properly the subject of judicial notice may be
treated as having been pled.


[5] Contracts Allegation or Statement of Contract or Promise
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When reviewing whether plaintiff has properly stated a cause of action for breach of
contract, appellate court must determine whether the alleged agreement is reasonably
susceptible to the meaning ascribed to it in the complaint.


1 Case that cites this headnote


[6] Contracts Sufficiency of statement of cause of action in general
Pleading Construction in General
So long as the pleading does not place a clearly erroneous construction upon the provisions
of the contract, in passing upon the sufficiency of the complaint, appellate court must
accept as correct plaintiff's allegations as to the meaning of the agreement when reviewing
whether plaintiff has properly stated a cause of action for breach of contract.


1 Case that cites this headnote


[7] Pleading Process, pleadings, and other documents
To survive demurrer in breach of contract action, plaintiff need only set forth a reasonable
interpretation of the agreement.


[8] Appeal and Error Objections and exceptions;  demurrer
As a reviewing court, appellate court is not bound by the construction placed by trial court
on the pleadings when reviewing a judgment sustaining a demurrer but must make its own
independent judgment thereon, even as to matters not expressly ruled upon by the trial
court.


[9] Electricity Licenses and taxes
Municipal Corporations Property of water and electric companies
Public Contracts Construction of buildings and other public works
Payments clause in energy company's agreement with city to construct and operate
a natural gas-fired, combined cycle electric generating facility in city was reasonably
susceptible to interpretation that clause prohibited city from imposing utility tax on
company on ground that tax was based on utility usage, not property ownership, as alleged
in company's complaint, even if tax was generally applicable to similarly situated real
property owners, and thus interpretation was required to be accepted at pleading stage in
company's action against city, alleging that city violated agreement by imposing utility
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tax on company; clause prohibited city from imposing any taxes other than real property-
related taxes, and utility tax only applied to persons using gas and electricity in city.


1 Case that cites this headnote


[10] Municipal Corporations Power and Duty to Tax in General
Energy company's interpretation of payments clause in agreement between city and
company to construct and operate a natural gas-fired, combined cycle electric generating
facility in city as prohibiting city from imposing utility tax on company as a tax other than
a real property-related tax violated constitutional provision providing that power to tax
may not be surrendered or suspended by grant or contract; company's interpretation would
render city's power to tax temporarily inactive for the life of the power plant and would
result in city relinquishing crucial element of control of its power to exercise municipal
functions. Cal. Const. art. 13, § 31.


1 Case that cites this headnote


[11] Taxation Surrender or suspension of power
Constitutional provision providing that power to tax may not be surrendered or suspended
by grant or contract expresses the principle that governments cannot divest themselves
by contract of the right to exert their governmental authority in matters which from
their very nature so concern that authority that to restrain its exercise by contract would
be a renunciation of power to legislate for the preservation of society or to secure the
performance of essential governmental duties. Cal. Const. art. 13, § 31.


[12] Eminent Domain To municipality
Municipal Corporations Nature and scope of power of municipality
Zoning and Planning Who may exercise power
Municipalities may not contract away their right to regulate land use, employ eminent
domain, or exercise other police powers. Cal. Const. art. 13, § 31.


[13] Municipal Corporations Delegation or surrender of authority
Contract that surrenders or impairs a governmental power is invalid if the contract amounts
to a municipality's surrender or abnegation of its control of a municipal function. Cal.
Const. art. 13, § 31.



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&headnoteId=204231971900920230313170237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k956/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13S31&originatingDoc=I063b9fe07bd911e7a3f3a229dca6c9c6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&headnoteId=204231971901020230313170237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371k2019/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13S31&originatingDoc=I063b9fe07bd911e7a3f3a229dca6c9c6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/148/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/148k9/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k589/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/414/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/414k1017/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13S31&originatingDoc=I063b9fe07bd911e7a3f3a229dca6c9c6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k62/View.html?docGuid=I063b9fe07bd911e7a3f3a229dca6c9c6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13S31&originatingDoc=I063b9fe07bd911e7a3f3a229dca6c9c6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART13S31&originatingDoc=I063b9fe07bd911e7a3f3a229dca6c9c6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Russell City Energy Co., LLC v. City of Hayward, 14 Cal.App.5th 54 (2017)
222 Cal.Rptr.3d 162, 17 Cal. Daily Op. Serv. 7650, 2017 Daily Journal D.A.R. 7640


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


[14] Municipal Corporations Delegation or surrender of authority
Municipal Corporations Power and Duty to Tax in General
Inquiry of whether contract that surrenders or impairs a governmental power is invalid
turns on whether crucial control element pertaining to taxing power or municipal function
has been lost. Cal. Const. art. 13, § 31.


[15] Municipal Corporations Power and Duty to Tax in General
Taxation Surrender or suspension of power
Constitutional provision providing that power to tax may not be surrendered or suspended
by grant or contract did not prohibit only perpetual or irrevocable tax immunity, and
thus fact that city's contractual promise under payments clause not to impose any taxes
other than real property-related taxes on energy company was project-specific and time-
limited under agreement to construct and operate a natural gas-fired, combined cycle
electric generating facility in city did not render contractual promise constitutional under
provision; nothing in constitutional provision authorized surrenders or suspensions of the
power to tax in time-specific or time-limited situations. Cal. Const. art. 13, § 31.


[16] Municipal Corporations Power and Duty to Tax in General
Constitutional provision providing that power to tax may not be surrendered or suspended
by grant or contract does not limit its application to corporate charters to prohibit perpetual
tax exemptions for all of a corporation's activities as embodied in a corporation's charter.
Cal. Const. art. 13, § 31.


[17] Taxation Surrender or suspension of power
Taxing power of the state is never presumed to have been relinquished unless the language
in which the surrender is made is clear and unmistakable.


[18] Municipal Corporations Power and Duty to Tax in General
Clause in energy company's agreement with city to construct and operate a natural gas-
fired, combined cycle electric generating facility in city that prohibited city from imposing
any taxes on company except real property-related taxes was not properly construed as
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representing an exercise of city's taxing power in form of a payment in lieu of future
taxes (PILOT) agreement; complaint did not allege that clause was a PILOT agreement,
complaint did not contain acronym “PILOT” or the words “in lieu of taxes,” and an
interpretation of clause as a PILOT agreement was not apparent in the complaint, which
alleged the clause constituted a promise not to impose taxes on company.


[19] Municipal Corporations Power and Duty to Tax in General
Taxation Surrender or suspension of power
Characterizing clause in energy company's agreement with city to construct and operate
a natural gas-fired, combined cycle electric generating facility in city that provided
for payment to be made by company to city and prohibited city from imposing any
taxes on company except real property-related taxes as a payment in lieu of future
taxes (PILOT) agreement did not render clause constitutional under state constitutional
provision providing that power to tax may not be surrendered or suspended by grant or
contract; clause did not correlate payments made by company to city to any quantifiable
tax liability. Cal. Const. art. 13, § 31.


[20] Implied and Constructive Contracts Restitution
Clause in energy company's agreement with city to construct and operate an electric
generating facility that prohibited city from imposing any taxes on company except real
property-related taxes was not malum in se, and thus company was not prohibited from
alleging quasi-contractual restitution claim based on unjust enrichment on remand from
appeal affirming decision to sustain city's demurrer to company's complaint alleging city
violated clause by imposing utility tax on basis that clause violated constitutional provision
prohibiting city from surrendering or suspending power to tax by grant or contract; clause
was not immoral, and in seeking quasi-contractual relief, company would be seeking
recovery of consideration provided to city, not to enforce invalid provision of agreement.
Cal. Const. art. 13, § 31.


[21] Pleading Authority and discretion of court
While the decision to sustain a demurrer is a legal ruling subject to de novo review on
appeal, the granting of leave to amend involves an exercise of the trial court's discretion.


1 Case that cites this headnote
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[22] Appeal and Error Objections and exceptions;  demurrer
When trial court sustains a demurrer without leave to amend, appellate court must consider
whether the complaint might state a cause of action if a defect could reasonably be cured
by amendment.


1 Case that cites this headnote


[23] Appeal and Error Pleadings
On appeal from decision to sustain a demurrer without leave to amend, if the defect in the
complaint can be cured, then the judgment of dismissal must be reversed to allow plaintiff
an opportunity to do so.


1 Case that cites this headnote


[24] Appeal and Error Objections and exceptions;  demurrer
On appeal from decision to sustain a demurrer without leave to amend, plaintiff bears the
burden of demonstrating a reasonable possibility to cure any defect by amendment.


1 Case that cites this headnote


[25] Implied and Constructive Contracts Restitution
Party to an express contract can assert a claim for restitution based on unjust enrichment
by alleging in that cause of action that the express contract is void or was rescinded.


[26] Implied and Constructive Contracts Restitution
Claim for restitution is permitted even if the party inconsistently pleads a breach of contract
claim that alleges the existence of an enforceable agreement.


[27] Contracts Enforcement of contract in general
Contracts Recovery of money paid or property transferred
Traditionally, parties to a contract malum in se, whether it be executory or executed,
whether the action be brought on the contract or to recover the consideration, are denied
all remedy by the courts.
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1 Case that cites this headnote


[28] Contracts Enforcement of contract in general
Rule denying recovery to a party to an illegal contract is subject to a wide range of
exceptions; in each case, the extent of enforceability and the kind of remedy granted
depend upon a variety of factors, including the policy of the transgressed law, the kind of
illegality and the particular facts.


[29] Contracts Recovery of money paid or property transferred
Parties to malum prohibitum contracts may recover back money paid on the contract as
the circumstances of the case may require.


See 9 Witkin, Summary of Cal. Law (10th ed. 2005) Taxation, § 110 et seq.


1 Case that cites this headnote


**166  Alameda County Superior Court, Hon. Brenda Fay Harbin-Forte, Judge. (Alameda
County Super. Ct. No. RG14752278)


Attorneys and Law Firms


Winston & Strawn, Robb C. Adkins, Charles J. Moll III, Krista M. Enns, San Francisco, and
Benjamin J. Kimberley for Plaintiff and Appellant.


Office of City Attorney, Michael S. Lawson, East Palo Alto; Jarvis, Fay, Doporto & Gibson,
Benjamin P. Fay and Gabriel J. McWhirter, Oakland, for Defendant and Respondent.


Opinion


Jones, P.J.


*56  The “Payments Clause” of an agreement between Russell City Energy Company, LLC
(Russell) and the City of Hayward (City) *57  prohibited the City from imposing any taxes on
the “development, construction, ownership and operation” of Russell's power plant except taxes
tethered to ownership of real property. The question in this case is whether Russell's interpretation
of the Payments Clause violates article XIII, section 31 of the California Constitution (Section 31)
which provides “[t]he power to tax may not be surrendered or suspended by grant or contract.”
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**167  The answer is yes. We conclude Russell's interpretation of the Payments Clause—that
the City contractually promised not to impose any taxes other than real property related taxes—
violates Section 31 because it surrenders and suspends the City's power to tax the power plant.
Thus, the trial court properly determined the Payments Clause was unenforceable and sustained
the City's demurrer to Russell's complaint alleging claims premised on a breach of the agreement.


We also conclude, however, that Russell must be permitted an opportunity to amend its complaint
to allege a quasi-contractual restitution claim.


FACTUAL AND PROCEDURAL BACKGROUND


[1] On appeal from an order sustaining a demurrer, we “accept as true the properly pleaded
material factual allegations of the complaint, together with facts that may properly be judicially
noticed.” (Crowley v. Katleman (1994) 8 Cal.4th 666, 672, 34 Cal.Rptr.2d 386, 881 P.2d 1083.)


The Agreement and the Utility Tax
In October 2005, Russell and the City entered into a Cooperation and Option Agreement
(agreement). The purpose of the agreement was to facilitate Russell's construction and operation
of the Energy Center, a natural gas-fired, combined cycle electric generating facility in Hayward.
In the agreement, the City granted Russell an option to purchase 12.5 acres of City-owned land as
the site for the Energy Center. The City also promised to help Russell obtain permits, regulatory
approval, and water treatment services for the power plant. Pursuant to the agreement, Russell
conveyed a 3.5-acre parcel to the City.


Section 6 of the agreement—the Payments Clause—required Russell to “pay to the City
$10,000,000 ... for the City's design and construction of a new library.” 1  The Payments Clause
also provides in relevant part: “In the interest of clarity, the Parties acknowledge that payments to
be made by *58  [Russell] as contemplated in this Agreement comprise all payments to be made
to the City by [Russell], its parents or affiliates in connection with the development, construction,
ownership and operation of [the Energy Center] and the City shall not impose any other levies, fees,
taxes, contributions, or charges on [Russell], its parents or affiliates other than such levies, fees,
taxes, contributions, or charges generally applicable to similarly situated owners of real property
located in the City.” Section 22 of the agreement contains a severability provision providing: “If
any provision, or any portion thereof contained in this agreement is held to be unconstitutional,
invalid, or unenforceable, the remainder of this agreement, or portion thereof, shall be deemed
severable, shall not be affected, and shall remain in full force and effect.”
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1 The original contracting party assigned its rights to Russell. The agreement was amended in
2006. The amended agreement did not modify the Payments Clause.


When Russell entered into the agreement, it relied on the authority of the City and its
representatives to enter into the Payments Clause. 2  Russell acquired real property, entitlements,
permits and other assets necessary to build the Energy Center, and incurred “tens of millions of
dollars **168  in construction-related” and development costs. In June 2009, Hayward voters
approved a Utility Users Tax Ordinance (tax or utility tax) on the usage of electricity and gas,
which, as relevant here, imposes “a tax upon every person using electricity in the City. The tax
imposed ... shall be at the rate of five and one-half percent (5.5%) of the charges made for such
electricity. ... The tax shall be collected from the service user.” The provision regarding gas usage
is substantially similar.


2 In Section 14 of the agreement, the City “represent[ed] and warrant[ed] to [Russell] that the
person who has executed this Agreement on behalf of the City has been duly authorized to
execute this Agreement on behalf of the City.” The City Manager and City Attorney signed
the agreement, and the City Council approved it.


Russell began building the Energy Center in October 2010. In April 2011, the City informed
Russell it must pay the utility tax. Russell claimed the Payments Clause prohibited the City from
imposing the tax, but it made payments to cover the utility tax assessments. In October 2011,
Russell paid the City $10 million as required by the agreement. The Energy Center is complete
and operational.


The Lawsuit
In 2014, Russell filed a verified complaint against the City alleging claims for: (1) breach of
contract; (2) promissory estoppel; (3) anticipatory repudiation; (4) violation of the Contracts
clauses of the federal and state constitutions; *59  and (5) declaratory relief. 3  The breach of
contract claim and anticipatory repudiation causes of action alleged “the City's promise not to
impose levies, fees, taxes, contributions, or charges” on Russell “aside from those expressly
authorized under the Agreement” was a “material aspect of the bargain” between Russell and
the City. According to the complaint, the City's “bad faith” application of utility tax to Russell
“was ... an intentional breach and deliberate anticipatory repudiation of its promises, covenants and
obligations made under the [a]greement.” Russell also alleged the City breached the agreement by
claiming the City “had no authority to enter into its promise that [Russell] not be subject to certain
levies, fees, taxes, contributions or charges.” According to the complaint, the City's bad faith
conduct “unfairly and unreasonably” deprived Russell of a “substantial portion of the benefits it
bargained for under the Agreement, and for which [Russell] ... paid fair and good consideration ....”
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3 After exhausting administrative remedies, Russell sued the City in federal court. That lawsuit
was dismissed for lack of subject matter jurisdiction. (Russell City Energy Co., LLC v. City
of Hayward, (N.D.Cal., Feb. 17, 2015, No. C-14-03102) 2015 WL 983858, 2015 U.S. Dist.
LEXIS 26626.)


The promissory estoppel cause of action alleged the City promised not to impose levies, fees, taxes,
or charges “other than expressly allowed in the Agreement” and “warranted its authority to make
such promises.” Russell relied on those promises by acquiring “real property, entitlements, permits
and other assets necessary for development ... of the Energy Center,” beginning construction on
the Energy Center, incurring “tens of millions of dollars in construction-related costs,” and paying
the City $10 million pursuant to the agreement.


In its Contracts clause claim, Russell alleged the imposition of the utility tax in contravention of the
agreement violated Russell's contract rights under the United States and California constitutions.
According to the complaint, the imposition of the utility tax “effectively nullifies the City's
obligations under the [a]greement by imposing ... unexpected and new liabilities and limitations
on the exercise of [Russell's] contractual rights under the [a]greement, which related obligations
and covenants [Russell] has already substantially performed.” Russell's final claim, for declaratory
relief, alleged the parties disagreed **169  regarding the interpretation of the agreement and
“whether the City's wrongful retention of fees and monies already paid to the City by [Russell]
under the [a]greement, including the $10,000,000 payment made by [Russell], ... would unjustly
enrich the City.” Russell sought a judicial declaration the City breached the agreement, and
“damages in an amount according to proof.”


*60  The City's Demurrer
The City demurred, arguing the complaint was based on “an erroneous and unconstitutional
interpretation of the Payments Clause” and, as a result, failed to state a viable claim. It claimed
Russell had no enforceable contractual right to avoid paying the utility tax, explaining: (1) the
Payments Clause authorized imposition of taxes “ ‘generally applicable to similarly situated
owners of real property located in the City’ ”; and (2) the utility tax was “ ‘generally applicable
to similarly situated owners of real property in the City.’ ” In other words, applying the utility tax
to the power plant's operations did not breach the agreement because the Payments Clause did
not preclude the City from imposing “generally applicable taxes, [which] are simply the cost of
doing business in Hayward.” The City also argued a contractual provision exempting Russell from
future taxes would unconstitutionally surrender or suspend the City's power to tax in violation of
Section 31, which provides, “[t]he power to tax may not be surrendered or suspended by grant or
contract.” Finally, the City contended Russell's promissory estoppel claim failed because Russell
could not “use promissory estoppel to procure ‘the indirect enforcement of an illegal contract.’ ”
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[2] In opposition, Russell claimed the utility tax “turn[ed] on the usage of services” not property
ownership. Russell also argued the court must accept its interpretation of the Payments Clause at
the pleading stage, as long as the interpretation “ ‘does not place a clearly erroneous construction’
” on the provisions of the contract. Next, Russell claimed the Payments Clause did not violate
Section 31 because it represented an exercise—not a surrender—of the City's taxing power.
According to Russell, the Payments Clause was an upfront payment in lieu of future taxes, also
known as a PILOT agreement. 4  The City's reply argued Russell was impermissibly trying to
“secure benefits ... it never bargained for and that the City could never promise to provide in the
first place. ... [¶] As a matter of law, the City did not, and could not, agree not to enact future taxes
applicable to [Russell].”


4 A payment in lieu of taxes—sometimes abbreviated “PILOT”—is “made to compensate a
local government for ... tax revenue that it loses because of the nature of the ownership or use
of a particular piece of real property.” (14 McQuillin, The Law of Municipal Corporations
(3d ed. 2008) § 38:5, pp. 57-58.) At Russell's request, the court judicially noticed several
documents, including a tax settlement agreement between the City of Richmond and Chevron
USA, Inc. (Chevron), and a settlement agreement between the County of Alameda and the
City of Oakland.


Hearing and Order Sustaining Demurrer
At a hearing, counsel for Russell characterized the Payments Clause as a PILOT agreement and
urged the court to uphold it. Russell's attorney also *61  emphasized the unfairness of declining to
enforce the agreement, noting the City would be unjustly enriched if permitted to accept the $10
million payment and impose the utility tax. Counsel requested leave to amend the complaint to
allege the Payments Clause is a PILOT agreement. In response, the City's attorney argued Russell's
interpretation **170  of the Payments Clause rendered the City unable to impose taxes—a clear
“surrender of the power to tax”—which violated Section 31.


The court questioned whether the Payments Clause represented an “illusory promise” and asked
counsel for the City: “[Y]ou have their $10 million. And to just let you walk away from it
now after you've gotten the money ... is that fair?” Ultimately, however, the court sustained the
City's demurrer without leave to amend and dismissed the complaint. In a thorough written order,
the court determined as a threshold issue it was “not clearly erroneous” for Russell to interpret
the Payments Clause as preventing the City from imposing the utility tax because the tax “is
assessed based on utility usage, not property ownership.” But the court also concluded Russell's
interpretation of the Payments Clause violated the California Constitution. As the court explained,
“none of the cases cited by [Russell] show how the City's purported agreement not to impose any
taxes (other than real property-related taxes) can be reconciled with ... [S]ection 31 of California's
Constitution.” The court rejected Russell's reliance on municipalities’ tax settlement agreements,
concluding “[i]n the Payments Clause, the City did not exercise its discretion to receive payments
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in lieu of taxes. The Court finds that the Payments Clause would be unconstitutional if interpreted
to mean that the City contractually surrendered or suspended its power to tax in violation of ...
section 31.”


For these reasons, the court concluded the complaint did not state a claim against the City and
sustained the demurrer without leave to amend. The court declined to permit Russell to amend the
complaint, noting Russell's interpretation of the Payments Clause “renders it unconstitutional. The
court fails to see how this defect can be cured by amendment and [Russell] does not suggest any
reasonable possibility that it can be.”


DISCUSSION


I.


General Principles


[3]  [4] As stated above, “[i]n reviewing a judgment sustaining a demurrer without leave to amend,
we give the complaint a reasonable interpretation and treat the demurrer as admitting all material
facts properly pleaded.” ( *62  Coker v. JPMorgan Chase Bank, N.A. (2016) 62 Cal.4th 667, 671,
197 Cal.Rptr.3d 131, 364 P.3d 176.) “ ‘[W]e examine the complaint de novo to determine whether
it alleges facts sufficient to state a cause of action under any legal theory[.]’ [Citation.] While
our focus is on the pleadings, ‘[r]elevant matters that are properly the subject of judicial notice
may be treated as having been pled.’ ” (Requa v. Regents of University of California (2012) 213
Cal.App.4th 213, 223, 152 Cal.Rptr.3d 440 (Requa).)


[5]  [6]  [7]  [8] Russell's claims are based on contract. “When reviewing whether a plaintiff has
properly stated a cause of action for breach of contract, we must determine whether the alleged
agreement is ‘reasonably susceptible’ to the meaning ascribed to it in the complaint. [Citation.]
‘ “So long as the pleading does not place a clearly erroneous construction upon the provisions
of the contract, in passing upon the sufficiency of the complaint, we must accept as correct
plaintiff's allegations as to the meaning of the agreement.” ’ ” (Klein v. Chevron U.S.A., Inc. (2012)
202 Cal.App.4th 1342, 1384-1385, 137 Cal.Rptr.3d 293 (Klein).) “Thus, to survive demurrer,
[Russell] need[s] only set forth a reasonable interpretation of [the agreement].” (Id. at p. 1385, 137
Cal.Rptr.3d 293.) “ ‘As a reviewing court we are not **171  bound by the construction placed
by the trial court on the pleadings but must make our own independent judgment thereon, even
as to matters not expressly ruled upon by the trial court.’ ” (Aragon-Haas v. Family Security Ins.
Services, Inc. (1991) 231 Cal.App.3d 232, 239, 282 Cal.Rptr. 233 (Aragon-Haas).)
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II.


The Payments Clause Violates Section 31 of the California Constitution


The complaint alleges the Payments Clause prohibits the City from imposing the utility tax. The
Payments Clause provides in relevant part: (1) Russell's $10 million payment “comprise[s] all
payments to be made to the City” by Russell in connection with the “development, construction,
ownership and operation” of the Energy Center; and (2) “the City shall not impose any other ...
taxes, ... on [Russell], ... other than such ... taxes ... generally applicable to similarly situated owners
of real property located in the City.”


A. Russell's Interpretation of the Payments Clause is Not Clearly Erroneous
[9] The tax applies to persons using gas and electricity in the City, and the tax is based on a
percentage of electricity and gas charges. A property owner who does not use utilities does not
pay the tax. Accordingly, the Payments Clause *63  is “reasonably susceptible of the meaning”
alleged in the complaint—that the Payments Clause precludes the City from imposing the utility
tax because it is based on utility usage, not property ownership. (Rutherford Holdings, LLC v.
Plaza Del Rey (2014) 223 Cal.App.4th 221, 229, 166 Cal.Rptr.3d 864 (Rutherford).) We must
accept this interpretation at the pleading stage. (Ibid.; Requa, supra, 213 Cal.App.4th at p. 231, 152
Cal.Rptr.3d 440 [court must accept allegations as to agreement's meaning unless the construction
of the agreement is “ ‘clearly erroneous’ ”].)


As it did in the court below, the City contends the Payments Clause authorizes imposition of the
utility tax because it is generally applicable to similarly situated real property owners. We reject
this argument. The City's “competing” interpretation of the Payments Clause does not demonstrate
Russell's interpretation is clearly erroneous. (Rutherford, supra, 223 Cal.App.4th at p. 229, 166
Cal.Rptr.3d 864; Aragon-Haas, supra, 231 Cal.App.3d at p. 239, 282 Cal.Rptr. 233.)


B. The Payments Clause Cannot Be Reconciled with Section 31, Which Prohibits Local
Governments from Surrendering or Suspending the Power to Tax


[10]  [11]  [12] Next, we consider whether the Payments Clause conflicts with Section 31. Article
VIII, section 6 of the 1879 California Constitution provided, “The power of taxation shall never
be surrendered or suspended by any grant or contract to which the State shall be a party.” In
1974, section 6 was replaced with Section 31, which provides “[t]he power to tax may not be
surrendered or suspended by grant or contract.” (Cal. Const., art. VIII, § 31, added by Prop. 8 (Nov.
5, 1974).) Section 31 applies to local governments. It expresses the principle that “governments
cannot divest themselves by contract of the right to exert their governmental authority ‘in matters
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which from their very nature so concern that authority that to restrain its exercise by contract
would be a renunciation of power to legislate for the preservation of society or to secure the
performance of essential governmental duties.’ ” ( **172  City of Glendale v. Superior Court
(1993) 18 Cal.App.4th 1768, 1778-1779, 23 Cal.Rptr.2d 305; Lin Sing v. Washburn (1862) 20
Cal. 534, 570 [the “power to tax is a sovereign power, and wherever it exists may be exercised at
the will and discretion of the sovereign”].) Thus, California municipalities may not contract away
their right to regulate land use (Alameda County Land Use Assn. v. City of Hayward (1995) 38
Cal.App.4th 1716, 1724-1725, 45 Cal.Rptr.2d 752), employ eminent domain (City of Glendale, at
pp. 1777-1781, 23 Cal.Rptr.2d 305), or exercise other police powers (County Mobilehome Positive
Action Com., Inc. v. County of San Diego (1998) 62 Cal.App.4th 727, 735-741, 73 Cal.Rptr.2d
409).


*64  Section 31 does not define the terms “surrendered” or “suspended.” 5  The absence of
a statutory provision defining these terms “leads us to presume the Legislature used the[se]
word[s] ... in [their] ordinary sense and, consequently, we may refer to [those words’] dictionary
definition[s] to ascertain [their] ordinary, usual meaning.” (County of Kern v. T.C.E.F., Inc. (2016)
246 Cal.App.4th 301, 318, 200 Cal.Rptr.3d 714.) The common meaning of surrender is “to give up
completely or agree to forgo especially in favor of another.” (Merriam-Webster's Collegiate Dict.
(11th ed. 2014) p. 1258.) Suspend or “ ‘[s]uspended’ is synonymous with temporarily debarred,
inactive, inoperative and held in abeyance.” (County of Kern, at p. 318, 200 Cal.Rptr.3d 714.
[defining “ ‘suspended’ ” as “ ‘temporarily inoperative’ ”]; see Merriam-Webster's Collegiate
Dict. (11th ed. 2014) p. 1259 [defining suspend as “to debar temporarily,” or “to cause to stop
temporarily,” or “to set aside or make temporarily inoperative”].) In the Payments Clause, the
City unquestionably suspended its power to tax. The Payments Clause renders the City's power
to tax “ ‘temporarily inactive’ ” for the life of the power plant. (County of Kern, at p. 318, 200
Cal.Rptr.3d 714.)


5 “ ‘The principles of constitutional interpretation are similar to those governing statutory
construction. In interpreting a constitution's provision, our paramount task is to ascertain
the intent of those who enacted it. [Citation.] To determine that intent, we “look first to the
language of the constitutional text, giving the words their ordinary meaning.” [Citation.]
If the language is clear, there is no need for construction. [Citation.] If the language
is ambiguous, however, we consider extrinsic evidence of the enacting body's intent.’
” (Professional Engineers in California Government v. Kempton (2007) 40 Cal.4th 1016,
1037, 56 Cal.Rptr.3d 814, 155 P.3d 226.) Russell traces the development of Section 31 in
some detail, and relies on Section 31 ’s legislative history in an effort to demonstrate the
Payments Clause is constitutional. We need not examine Section 31 ’s legislative history
because the words “surrender” and “suspend” are not ambiguous. “ ‘When the language of
the statute is clear, we need go no further’ ” [citation]; that is, “ ‘[i]f the words themselves
are not ambiguous, we presume the Legislature meant what it said, and the statute's plain
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meaning governs.’ ” (Ramirez v. Tulare County Dist. Attorney ’s Office (2017) 9 Cal.App.5th
911, 936, 215 Cal.Rptr.3d 512.)


[13]  [14] A contract that surrenders or impairs a governmental power “is invalid ... if the
contract amounts to a municipality's ‘surrender’ or ‘abnegation’ of its control of a municipal
function. [Citations.] ... ‘[T]he controlling consideration in this area appears to be whether a
disputed contract amounts to a local entity's “surrender,” “abnegation,” “divestment,” “abridging,”
or “bargaining away” of its control of a [taxing] power or municipal function.’ [Citations.] The
inquiry thus turns on whether ‘this crucial control element has been lost.’ ” (108 Holdings, Ltd. v.
City of Rohnert Park (2006) 136 Cal.App.4th 186, 194-195, 38 Cal.Rptr.3d 589.) Here, the City
has “surrendered” its power to tax in the Payments Clause: it has relinquished the crucial element
of control of its power to exercise municipal functions by the imposition **173  of “levies, fees,
contributions, charges and taxes,” except by raising revenue through imposition of taxes on real
estate. Russell's interpretation of the Payments Clause would preclude the City from imposing
*65  payroll, business license taxes, and occupancy taxes on the power plant, insulating Russell
from virtually all revenue-raising assessments.


[15] Russell's attempts to avoid the purview of Section 31 are unavailing. For example, it claims
Section 31 prohibits only “perpetual or irrevocable tax immunity.” Russell reasons that the
Payments Clause does not violate Section 31 because the City's contractual promise not to impose
taxes is “project-specific” (it applies only to the power plant) and is “time-limited” (it applies only
to the finite lifespan of the power plant). Russell also contends Section 31 was intended to apply
only to “tax immunity in corporate charters, not contract provisions” such as the Payments Clause.
These arguments conflict with the plain language of Section 31, which broadly states “[t]he power
to tax may not be surrendered or suspended by grant or contract.” Nothing in Section 31 authorizes
surrenders or suspensions of the power to tax in “project-specific” or “time-limited” situations. 6


As the City points out, were Section 31 so limited, the corporation and the municipality could
circumvent Section 31 by the municipality's piecemeal surrender of its power to tax.


6 Two decisions involving the surrender or suspension of police power are instructive. In
Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716, 45
Cal.Rptr.2d 752, a memorandum of understanding (MOU) impaired certain municipalities’
power to amend their respective general plans regarding 13,000 acres of open space. We held
a “local legislative body cannot surrender or impair its delegated governmental power or that
of successor legislative bodies either by ordinance or contract. [Citations.] More particularly,
a local government may not contract away its right to exercise its police power in the future,
and land use regulations involve the exercise of police power.” (Id. at p. 1724, 45 Cal.Rptr.2d
752.) We concluded the MOU constituted “an impermissible divestment by respondents of
their power and obligation to enact legislation affecting the lands within their respective
jurisdictions” notwithstanding the discrete project—the 13,000-acre parcel—to which the
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MOU applied. (Id. at p. 1725, 45 Cal.Rptr.2d 752.) In County Mobilehome Positive Action
Com., Inc. v. County of San Diego, supra, 62 Cal.App.4th at pp. 740-741, 73 Cal.Rptr.2d 409,
the Fourth District invalidated a lease agreement exempting mobile home owners from rent
control regulations for a 15-year period, concluding the lease “represent[ed] an express effort
by the County to ‘surrender,’ ‘abnegate,’ ‘divest,’ ‘abridge,’ or ‘bargain away’ its control of
a police power or municipal function.” By analogy, these decisions support our conclusion
that time-limited and project specific surrenders or suspensions of a municipality's taxing
power are impermissible.


Russell's reliance on Valencia Energy v. Arizona Dept. of Rev. (Ariz. 1998) 191 Ariz. 565, 959
P.2d 1256 (Valencia) does not alter our conclusion. In that case, the Arizona Department of
Revenue (department) advised Valencia Energy Company (company) that certain “transportation
charges were not subject to tax” and, as a result, the company declined to “charge or collect
transaction privilege taxes.” (Id. at p. 1260.) Later, the department changed course and assessed
back taxes against the company. (Ibid.) Before the Arizona Supreme Court, the company argued
the department was estopped from collecting back taxes because it had advised the company “the
activity now levied on was not subject to tax.” (Id. at p. 1259.) *66  In response, the department
argued Arizona's version of Section 31 “absolutely bars estopping the government from collecting
taxes owed.” (Id. at p. 1260.)


**174  The Valencia court disagreed, concluding the constitutional provision “restrains all
branches of government, but only as to relinquishment of the Legislature's fundamental power
to tax. An estoppel from collecting revenue from a single taxpayer for a single event is not the
kind of permanent capitulation with which the framers were concerned. We therefore hold that
article IX, section 1 is not an absolute ban to estopping the Department.” (Valencia, supra, 959
P.2d at p. 1265, fn. omitted.) Valencia does not stand for the proposition that a municipality may
contractually agree to surrender or suspend future taxes. It simply held the constitutional provision
at issue did not prevent application of estoppel to the department. In context, the Valencia court's
reference to “collecting revenue from a single taxpayer for a single event” describes the payment
of back taxes, not a contractual promise not to impose future taxes. (Id. at pp. 1265, 1272.)


[16] Nor does Section 31 limit its application to corporate charters, to prohibit “perpetual tax
exemptions for all of a corporation's activities” as embodied in a corporation's charter. What
Russell characterizes as a “modest textual change” embodied in the 1974 amendment defeats this
argument. The 1974 amendment deleted from former section 6 the words “to which the State shall
be a party,” thereby expanding Section 31 ’s reach to local governmental entities. The regulation
of corporate formation and the filing of articles of incorporation are a function of the State through
the Secretary of State, not of local municipalities. (See generally Corp. Code, §§ 200-213.) The
trial court did not, as Russell suggests, improperly broaden the narrow construction of Section 31
envisioned by the 1878 framers.
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[17] We are mindful that the “ ‘ “taxing power of the state is never presumed to have been
relinquished unless the language in which the surrender is made is clear and unmistakable.” ’
” (Coso Energy Developers v. County of Inyo (2004) 122 Cal.App.4th 1512, 1533, 19 Cal.Rptr.3d
669.) Here, the Payments Clause unmistakably surrenders and suspends the City's power to tax.
It prohibits the City from imposing any taxes on Russell except real-property related taxes. We
cannot agree with Russell that in the Payments Clause, “the City has surrendered nothing.”


For the reasons discussed above, we conclude Russell's interpretation of the Payments Clause
violates Section 31.


*67  C. Characterizing the Payments Clause as a PILOT Agreement Does Not Render It
Constitutional


Russell contends the Payments Clause represents an exercise of the City's taxing power, in the form
of a PILOT agreement. According to Russell, interpreting the Payments Clause as providing for
“upfront payments in lieu of later taxes—i.e., as a PILOT provision” is the “only sensible reading”
of the agreement. We reject this argument for two reasons.


[18] First—and as counsel for Russell conceded at oral argument—the complaint does not allege
the Payments Clause is a PILOT agreement. The complaint does not contain the acronym PILOT or
the words “in lieu of taxes.” Nor is the interpretation of the Payments Clause as a PILOT agreement
“apparent from the complaint.” (Rutherford, supra, 223 Cal.App.4th at p. 229, 166 Cal.Rptr.3d
864.) Instead the complaint alleges the Payments Clause constituted a “promise not to impose ...
taxes ... on [Russell], aside from those expressly authorized under the Agreement” and that the City
breached the Payments Clause by requiring Russell to pay the utility tax. At the demurrer stage,
our **175  focus is on the pleadings. “ ‘ “[I]n passing upon the sufficiency of the complaint, we
must accept as correct plaintiff's allegations as to the meaning of the agreement.” ’ ” (Klein, supra,
202 Cal.App.4th at pp. 1384-1385, 1387, 137 Cal.Rptr.3d 293 [no error in sustaining demurrer
without leave to amend where complaint did not set forth a reasonable interpretation of alleged
agreement]; Rutherford, at p. 229, 166 Cal.Rptr.3d 864 [demurer properly sustained where the
plaintiff's interpretation of the agreement was reasonable but was not alleged in the complaint].)


[19] Second, Russell's argument fails even if we assume for the sake of argument the complaint
alleged the Payments Clause is a PILOT agreement. 7  To support its contention that municipalities
may enter PILOT agreements, Russell cites two cases, Cane v. City and County of San Francisco
(1978) 78 Cal.App.3d 654, 144 Cal.Rptr. 316 (Cane) and AB Cellular LA, LLC v. City of Los
Angeles (2007) 150 Cal.App.4th 747, 59 Cal.Rptr.3d 295 (AB Cellular). Cane concerned the
validity of leases between the City and County of San Francisco and corporations operating three
parking garages. In the leases, the city agreed to pay all taxes imposed on the leased premises. (
*68  Cane, at pp. 655-656, 144 Cal.Rptr. 316.) Plaintiff taxpayers challenged the tax covenants
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in the leases, claiming they constituted “an unlawful grant of exemption from taxation.” (Id. at p.
657, 144 Cal.Rptr. 316.)


7 Russell characterizes the Payments Clause as requiring “up front” payments “in lieu of” all
future taxes, i.e., that in making the $10 million payment, Russell obtained a broad exemption
from all future local taxes. The Payments Clause uses neither “up front” or “in lieu of” to
describe Russell's payment. The Payments Clause does not indicate the payment will be
credited toward future tax liability, nor that the payment will offset other tax liability owed by
Russell. Instead, the Payments Clause exempts Russell from all taxes except those tethered
to real property. We assume without deciding the Payments Clause is a PILOT agreement,
and we express no opinion on whether PILOT agreements are generally permissible.


A division of this court rejected this argument, concluding a municipality may agree to “pay a sum
equal to the amount of taxes levied upon the private party's property.” (Cane, supra, 78 Cal.App.3d
at p. 659, 144 Cal.Rptr. 316.) Cane noted, however, that “[i]f the tax provisions in issue granted
an exemption from taxation, those provisions would be invalid.” (Id. at p. 658, 144 Cal.Rptr. 316,
italics added.) Cane does not support Russell's argument that the Payments Clause is constitutional;
instead, it suggests the Payments Clause is invalid because it grants an exemption from taxation.
Russell's attempt to distinguish Cane is unconvincing.


Nor are we persuaded by Russell's reliance on AB Cellular. There, the issue was whether a
municipality's enactment of a cell phone tax required voter approval pursuant to Proposition 218.
(AB Cellular, supra, 150 Cal.App.4th at pp. 757, 758, 59 Cal.Rptr.3d 295.) The appellate court
determined the methodology of calculating the cell phone tax had changed, requiring a Proposition
218 election. (Id. at pp. 758, 760-761, 59 Cal.Rptr.3d 295.) It explained: “a local taxing entity can
enforce less of a local tax than is due under a voter-approved methodology, ... and later enforce
the full amount of the local tax due under that methodology without transgressing Proposition
218. While the settlement of local tax disputes and enforcement of local taxes may be taxpayer
specific, the methodology for the maximum recovery of local taxes will remain constant. A local
taxing entity could even revise its methodology to decrease local taxes and then ... return to the
previously approved methodology. **176  Proposition 218 allows it. The evil to be counteracted is
the increase of local taxes beyond what was formerly approved.” (Id. at pp. 763-764, 59 Cal.Rptr.3d
295 fn. omitted.)


According to Russell, AB Cellular authorizes the use of “ ‘taxpayer specific’ ” agreements such as
the Payments Clause. We disagree. The AB Cellular court did not consider whether an agreement
not to impose certain taxes violates the California Constitution. Rather the court interpreted
Proposition 218 and Proposition 218's Omnibus Implementation Act, and “the rights of citizens
to circumvent lawmakers and pass initiatives.” (AB Cellular, supra, 150 Cal.App.4th at p. 758, 59
Cal.Rptr.3d 295.) The court merely noted “[s]ettling local tax disputes or deciding not to enforce
local taxes does not trigger Proposition 218 concerns, but it could transgress other legal principles.
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That issue is beyond the purview of this opinion.” (Id. at p. 764, fn. 11, 59 Cal.Rptr.3d 295.) AB
Cellular does not assist Russell.


Russell claims the Payments Clause was a legitimate way for the City to “provide tax relief” by
contract, and that municipalities commonly enter such *69  contractual agreements to its corporate
citizens. Russell also claims a municipality may “bargain for up front tax payments based on its
best estimate of the other party's future [tax] liabilities.” Again, Russell urges “municipalities are
exercising—not giving up—the power to tax.” But that is not what happened here.


People v. Board of Supervisors (1932) 126 Cal.App. 670, 15 P.2d 209, is instructive. There, the
petitioner owned real property to which a lien had attached. (Id. at p. 672, 15 P.2d 209.) The State of
California acquired the land and the petitioner sought cancellation of the lien pursuant to a section
of the Political Code. The Calaveras court determined the petitioner was entitled to have the liens
cancelled. It rejected the argument that the cancellation constituted an impermissible surrender
of the power of taxation, explaining: “The facts before us show that the power of taxation was
exercised, and that by operation of law, it has ceased to be a charge upon the land for the reason that
the land is now the property of the state.” (Id. at p. 674, 15 P.2d 209.) In Calaveras, the cancellation
of quantifiable tax liability, as required by a provision of the Political Code, represented an exercise
of the public entity's taxation power. The same cannot be said here. The Payments Clause does not
correlate the payment of $10 million to any quantifiable tax liability.


Russell's reliance on two documents judicially noticed by the trial court is unhelpful. In one
document—a tax settlement agreement with the City of Richmond—Chevron agreed to make lump
sum payments in exchange for Richmond's withdrawal of a proposed ballot measure amending
a utility users tax. Under the agreement, if Richmond imposes new taxes on Chevron's refinery
during a specified time period, Chevron will receive a credit for the qualifying portion of the
settlement payment. The second document is an agreement between the City of Oakland and
Alameda County regarding distribution of parking taxes collected at the Oakland Coliseum. These
documents do not assist Russell because they do not involve municipality's promise not to impose
taxes.


Russell's interpretation of the Payments Clause violates Section 31 and, as a result, Russell
cannot state a claim for contractual relief. The court properly sustained the City's demurrer to the
complaint.


III.
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Russell Must Be Permitted Leave to Amend the Complaint
to Allege a Quasi-Contractual Restitution Claim


[20]  [21]  [22]  [23]  [24] Russell claims the court erred by denying leave to amend, reasoning
it **177  may allege a quasi-contractual claim even if the Payments Clause is unconstitutional.
While the decision to sustain a demurrer “ ‘is a legal ruling subject to *70  de novo review
on appeal, the granting of leave to amend involves an exercise of the trial court's discretion.
[Citations.] When the trial court sustains a demurrer without leave to amend, we must also consider
whether the complaint might state a cause of action if a defect could reasonably be cured by
amendment. If the defect can be cured, then the judgment of dismissal must be reversed to allow
the plaintiff an opportunity to do so. The plaintiff bears the burden of demonstrating a reasonable
possibility to cure any defect by amendment.’ ” (Bock v. Hansen (2014) 225 Cal.App.4th 215,
235, 170 Cal.Rptr.3d 293.)


[25]  [26] Russell contends it can state a claim for “money paid under the [a]greement.” 8  In
response, the City contends an award of restitution would violate the agreement's severability
provision, which provides, “If any provision, or portion thereof contained in this agreement is
held to be unconstitutional, invalid, or unenforceable, the remainder of this agreement or portion
thereof, shall be deemed severable, shall not be affected, and shall remain in full force and effect.
(See MKB Management, Inc. v. Melikian (2010) 184 Cal.App.4th 796, 803 [108 Cal.Rptr.3d 899],
fn. omitted.) Here, the trial court implicitly concluded the agreement was severable, and this
conclusion is consistent with the City's contention on appeal that “one unenforceable provision
would not unravel the entire contract.” We do not read the severability provision as precluding the
City from bearing “any liability under the circumstances presented here.” Nor are we persuaded by
the City's claim that restitution is somehow unavailable because “untangling” this complex deal
would be difficult because the agreement has largely been “executed, and the power plant built.”


8 Russell variously refers to this quasi-contractual claim as for “money paid under the
[a]greement” and for restitution based on an unjust enrichment theory. “The right to
restitution or quasi-contractual recovery is based upon unjust enrichment.” (1 Witkin,
Summary of Cal. Law (10th ed. 2005) Contracts, § 1013, p. 1102 (Witkin).) A “party to an
express contract can assert a claim for restitution based on unjust enrichment by ‘alleg[ing in
that cause of action] that the express contract is void or was rescinded.’ [Citation.] A claim
for restitution is permitted even if the party inconsistently pleads a breach of contract claim
that alleges the existence of an enforceable agreement.” (Rutherford, supra, 223 Cal.App.4th
at p. 231, 166 Cal.Rptr.3d 864.)


[27]  [28] We disagree with the City's contention that the Payments Clause is “malum in se,
such that restitution is prohibited.” 9  “There is a marked distinction **178  between contracts
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which are malum in se, and those which are *71  merely malum prohibitum.” (Martin v. Wade
(1869) 37 Cal. 168, 174.) Malum in se means “against good morals”—malum in se contracts
are “in violation of the general law of public policy, immoral.” (Witkin, supra, § 431, p. 473;
Martin, at p. 174; see, e.g., Vick v. Patterson (1958) 158 Cal.App.2d 414, 417, 322 P.2d 548
[examples of contracts involving moral turpitude].) Traditionally, “parties to a contract malum in
se, whether it be executory or executed, whether the action be brought on the contract or to recover
the consideration, are denied all remedy by the Courts.” (Martin, at p. 174.)


9 “ ‘The illegality of contracts constitutes a vast, confusing and rather mysterious area of the
law.’ ” (McIntosh v. Mills (2004) 121 Cal.App.4th 333, 344, 17 Cal.Rptr.3d 66 (Mills).) As
relevant here, there are two categories of illegal contracts: (1) those “[c]ontrary to an express
provision of law”; and (2) those “[o]therwise contrary to good morals.” (Civ. Code, § 1667.)
The distinction between contracts malum in se and those which are malum prohibitum is “ ‘
somewhat artificial’ ” (Mills, at p. 344, fn. 10, 17 Cal.Rptr.3d 66) and of “little significance
save where the parties are not in pari delicto.” (Witkin, supra, § 431, p. 473.) “ ‘The rule
denying recovery to a party to an illegal contract is subject to a wide range of exceptions. ...
In each case, the extent of enforceability and the kind of remedy granted depend upon a
variety of factors, including the policy of the transgressed law, the kind of illegality and the
particular facts. [Citations.]’ [Citation.] Among the factors noted [are] that the party claiming
illegality would be unjustly enriched if the other party were denied recovery, and that the
forfeiture from refusal to permit recovery would be harsh in proportion to the character and
extent of illegality.” (South Tahoe Gas Co. v. Hofmann Land Improvement Co. (1972) 25
Cal.App.3d 750, 759, 102 Cal.Rptr. 286.)


[29] Malum prohibitum means “prohibited by statute”—malum prohibitum contracts are illegal
as contrary to a statute. (See Witkin, supra, § 431, p. 473; Mills, supra, 121 Cal.App.4th at p. 344,
fn. 10, 17 Cal.Rptr.3d 66 [“illegality set by statute”].) Parties to malum prohibitum contracts may
“recover back money paid on [the] contract as the circumstances of the case may require.” (Smith
v. Bach (1920) 183 Cal. 259, 263-264, 191 P. 14; Witkin, supra, § 438, pp. 478-479.) “There
is no question that the [Payments Clause] is ... malum prohibitum, as its illegality derives from
violation of statute, and is not grounded in common standards of morality.” (Mills, at p. 344, fn.
10, 17 Cal.Rptr.3d 66.) While the Payments Clause violates the California Constitution, it is not
“immoral,” and the City's reliance on a single sentence from Berka v. Woodward (1899) 125 Cal.
119, 57 P. 777 does not demonstrate otherwise.


In one sentence on the last page of its brief, the City argues Russell should not be granted leave to
amend because a private party may not sue a public entity on a quasi-contract theory. To support
this argument, the City relies on a single case: Janis v. California State Lottery Com. (1998)
68 Cal.App.4th 824, 80 Cal.Rptr.2d 549 (Janis). 10  In Janis, plaintiffs sued the California State
Lottery Commission (CSL), seeking to recover money lost playing Keno before the lottery game
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was declared illegal. (Id. at p. 827, 80 Cal.Rptr.2d 549.) As relevant here, plaintiffs asserted a claim
for “ ‘restitution and unjust enrichment,’ ” alleging CSL misrepresented the legality of the game
and that they “were entitled to rescind their contracts with CSL to obtain restitution of moneys
wagered on the game.” (Id. at p. 830, 80 Cal.Rptr.2d 549.)


10 We disapprove of the cursory manner in which the City raised this contention, without any
discussion or analysis. We exercise our discretion to address it, notwithstanding “the lack of
any cogent argument.” (Imagistics Internat., Inc. v. Department of General Services (2007)
150 Cal.App.4th 581, 591, fn. 8, 59 Cal.Rptr.3d 18.)


*72  The trial court sustained CSL's demurrer without leave to amend and the appellate court
affirmed. (Janis, supra, 68 Cal.App.4th at pp. 828, 834, 80 Cal.Rptr.2d 549.) First, the Janis
court determined plaintiffs’ claim was “a fraud claim, not a breach of contract claim” because it
centered on misrepresentations concerning the legality of the game and plaintiffs’ reliance on those
representations. (Id. at p. 830, 80 Cal.Rptr.2d 549) The court determined CSL was immune from
liability because the claim was “based on tort rather than contract.” (Id. at p. 831, 80 Cal.Rptr.2d
549.) Second, Janis held plaintiffs did not have a contract with CSL because, “as a matter of
law, playing Keno does not create an express contract between CSL and the player.” The court
then stated, “[l]ikewise, generally a private party cannot sue a public entity on an implied-in-
law or quasi-contract theory, because such a theory is based on quantum meruit or restitution
considerations which are outweighed **179  by the need to protect and limit a public entity's
contractual obligations. [Citation.] Here, then, Janis cannot point to a contractual promise to
support this claim.” (Janis, supra, 68 Cal.App.4th at p. 830, 80 Cal.Rptr.2d 549.) 11


11 The Janis court's statement that a private party may not sue a public entity on an implied in
law or quasi-contract theory is arguably dicta. At the very least, the principle is more broadly
stated than necessary to cover the facts in Janis.


Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104, 65 Cal.Rptr.3d 762 (Katsura)
extended the principle articulated in Janis to a public works contract. In Katsura, an engineer and
a city entered into a contract for consultant services for a maximum price of $18,485. (Id. at p. 106,
65 Cal.Rptr.3d 762.) “The contract required that any modifications were only to be made by mutual
written consent of the parties.” (Ibid.) The city paid the engineer's first two invoices, which totaled
$15,565; after completion of the project, the engineer submitted a final invoice for an additional
$23,743.75, which the city refused to pay “because it was beyond the maximum contract price and
included work that was not authorized by the contract.” (Id. at p. 107, 65 Cal.Rptr.3d 762.) The
engineer sued the city for breach of contract and common counts. He admitted he did not comply
with the contract's written modification requirement, but argued the contract was orally modified
to include extra work based on requests by the city's associate engineer and an outside consultant
that he perform the work. (Id. at pp. 107-108, 65 Cal.Rptr.3d 762.)
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Katsura determined the engineer could not orally modify the contract, explaining: “There is no
provision in the City charter for execution of oral contracts by employees of the City who do not
have requisite authority. The alleged oral statements by the associate city engineer and project
manager are insufficient to bind the City. ‘ “No government, whether state or local, is bound to
any extent by an officer's acts in excess of his ... authority.” ’ ” (Katsura, supra, 155 Cal.App.4th
at p. 109, 65 Cal.Rptr.3d 762.) Katsura then held “ ‘a private party cannot sue a public entity on an
implied-in-law or quasi-contract theory, *73  because such a theory is based on quantum meruit
or restitution considerations which are outweighed by the need to protect and limit a public entity's
contractual obligations.’ ” [Citations.] [¶] ... The reason is simple: ‘ “The law never implies an
agreement against its own restrictions and prohibitions, or [expressed differently], ‘the law never
implies an obligation to do that which it forbids the party to agree to do.’ ” ’ [Citation.] “In other
words, contracts that disregard applicable code provisions are beyond the power of the city to
make.” (Id. at pp. 109-110, 65 Cal.Rptr.3d 762.)


As summarized by a division of this court, the rule from Katsura is “all implied contracts against
public entities are barred because, by definition, they have not formally been approved by the
entity.” (Green Valley Landowners Assn. v. City of Vallejo (2015) 241 Cal.App.4th 425, 438, 194
Cal.Rptr.3d 19.) The rationale for this rule is that “[l]imitations on a municipality's power to
contract should be strictly construed because such restrictions are designed to protect the public,
not those who contract with the municipality.” (Ibid.) The principle articulated in Katsura has
been applied in cases where there was no contract or when there was an attempt to orally modify
a written contract. (See Fairview Valley Fire, Inc. v. Department of Forestry & Fire Protection
(2015) 233 Cal.App.4th 1262, 1271, 182 Cal.Rptr.3d 667 [no contract]; Green Valley, at p. 432, 194
Cal.Rptr.3d 19 [implied promise]; **180  Orthopedic Specialists of Southern California v. Public
Employees’ Retirement System (2014) 228 Cal.App.4th 644, 649, 175 Cal.Rptr.3d 295 [implied
oral promise]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1341, 119
Cal.Rptr.3d 253 [oral modification to written contract].)


This situation is unlike Janis, where there was no contract. Here, Russell can point to a “contractual
promise”—albeit one we have held violates Section 31 of the California Constitution. (Janis,
supra, 68 Cal.App.4th at p. 830, 80 Cal.Rptr.2d 549.) Nor is this situation like Katsura, where
the plaintiff attempted to enforce an alleged oral promise that had not been formally approved
by the public entity. The issue here is not whether the City formally approved the agreement or
had the power to contract: the parties had a written agreement, executed by the City Manager and
City Attorney, and approved by the City Council, and no one disputes the City's power to enter
a contract to facilitate the construction of a power plant. Finally, this case is distinguishable from
subsequent cases applying Janis and Katsura. In seeking quasi-contractual relief, Russell is not
attempting to imply the existence of an extra-contractual agreement, nor is Russell attempting to
enforce the invalid provision of the agreement. Rather, Russell is seeking recovery of at least some
of the consideration it provided because the City was unable to deliver its promised performance.
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Under the unique set of circumstances here, we conclude Russell “should be given an opportunity
to amend its complaint to allege” a quasi-contractual restitution claim. (First Nationwide Savings
v. Perry (1992) 11 Cal.App.4th 1657, 1669-1670, 15 Cal.Rptr.2d 173.)


*74  DISPOSITION


The order sustaining the City's demurrer without leave to amend and dismissing the complaint is
reversed to the extent it denies Russell leave to amend. The matter is remanded with directions to
grant Russell leave to amend the complaint consistent with the views expressed in this opinion.
In all other respects, the order is affirmed. Russell is entitled to costs on appeal. (Cal. Rules of
Court, rule 8.278.)


We concur:


Simons, J.


Bruiniers, J.
A petition for a rehearing was denied August 29, 2017.


All Citations


14 Cal.App.5th 54, 222 Cal.Rptr.3d 162, 17 Cal. Daily Op. Serv. 7650, 2017 Daily Journal D.A.R.
7640


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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191 Cal.App.4th 289
Court of Appeal, Fourth District, Division 3, California.


James SHEPPARD, Plaintiff and Appellant,
v.


NORTH ORANGE COUNTY REGIONAL
OCCUPATIONAL PROGRAM, Defendant and Respondent.


No. G041956.
|


Dec. 23, 2010.
|


Review Denied April 13, 2011.


Synopsis
Background: Employee of regional occupational program established by four public school
districts, who was required to spend 20 minutes of unpaid time preparing for each hour he spent
teaching, brought action against program, seeking compensation for his unpaid preparation time
by asserting claims for violation of the minimum wage law, breach of contract, and quantum
meruit. The Superior Court, Orange County, No. 04CC11086, David C. Velasquez, J., granted
program's motion for judgment on the pleadings as to the violation of minimum wage law claim,
sustained program's demurrer to the breach of contract claim on ground that public employees
are prohibited from maintaining breach of contract actions against their employers, and sustained
program's demurrer to the quantum meruit claim on ground that quantum meruit claims do not lie
against public entities. Employee appealed.


Holdings: The Court of Appeal, Fybel, J., held that:


[1] employee was directly employed by a political subdivision of State, and thus minimum wage
provision in wage order applied to employee's employment;


[2] Commission's statutory authority to regulate wages of all employees in State provided
Commission authority to regulate the public sector;


[3] Legislature had plenary authority over public school districts and was not otherwise barred
by State Constitution from requiring school districts to comply with minimum wage provisions
of wage order;
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[4] employee had a contractual right to earned but unpaid compensation, which was protected by
the contract clause of the State Constitution, and thus breach of contract claim was not defeated
by employee's status as a public employee; and


[5] section of Government Claims Act abolishing all common law or judicially declared forms of
liability for public entities barred employee's assertion of quantum meruit claim.


Affirmed in part and reversed in part.


West Headnotes (16)


[1] Appeal and Error Objections and exceptions;  demurrer
Appeal and Error Judgment on the pleadings
A judgment on the pleadings and a judgment following the sustaining of a demurrer are
reviewed under the same de novo standard.


5 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
Appeal and Error Judgment on the pleadings
When reviewing a judgment on the pleadings and a judgment following the sustaining
of a demurrer, appellate court treats the properly pleaded allegations of the challenged
complaint as true, and liberally construes them to achieve substantial justice among the
parties.


2 Cases that cite this headnote


[3] Appeal and Error Pleadings and Evidence
Appeal and Error Taking judicial notice in reviewing court
When reviewing a judgment on the pleadings, appellate court considers only the
allegations of the challenged complaint and matters subject to judicial notice to determine
whether the facts alleged state a cause of action under any theory.


[4] Appeal and Error Objections and exceptions;  demurrer
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When reviewing a judgment following the sustaining of a demurrer, appellate court gives
the complaint a reasonable interpretation, reading it as a whole and its parts in their context.


[5] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, appellate court determines whether the complaint states
facts sufficient to constitute a cause of action.


[6] Labor and Employment Computation of wage and overtime rates in general
Compliance with the minimum wage law is determined by analyzing the compensation
paid for each hour worked; averaging hourly compensation is not permitted. 8 CCR §
11040.


12 Cases that cite this headnote


[7] Labor and Employment Purpose and construction in general
Statutes governing conditions of employment are construed broadly in favor of protecting
employees.


3 Cases that cite this headnote


[8] Labor and Employment Construction and operation
As quasi-legislative regulations, wage orders are construed in accordance with the standard
rules of statutory interpretation.


1 Case that cites this headnote


[9] Labor and Employment Public Employment;  Public Works
Employee of regional occupational program established by four public school districts was
directly employed by a political subdivision of State, and thus minimum wage provision
contained in wage order, which was applicable to all persons employed in professional,
technical, clerical, mechanical, and similar occupations, including employees directly
employed by State or any political subdivision of State, applied to employee's employment
as a part-time instructor. West's Ann.Cal. Const. Art. 1, § 31(f); 8 CCR § 11040(1), (1)(B).


See Chin et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2010) ¶
11:395 (CAEMPL Ch. 11-B); Cal. Civil Practice (Thomson Reuters 2010) Employment
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Litigation, § 4:3; 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency and Employment,
§ 382.


13 Cases that cite this headnote


[10] Education Nature and status as corporations
A public school district is a political subdivision of the State. West's Ann.Cal. Const. Art.
1, § 31(f).


1 Case that cites this headnote


[11] Labor and Employment Public works or employment
Industrial Welfare Commission's (IWC) statutory authority to regulate wages of “all
employees” in State provided IWC authority to regulate the public sector. West's
Ann.Cal.Labor Code § 1173.


1 Case that cites this headnote


[12] Education Administrative oversight
Labor and Employment Public works or employment
Legislature had plenary authority over public school districts and was not otherwise barred
by State Constitution from requiring school districts to comply with minimum wage
provisions of wage order. 8 CCR § 11040.


15 Cases that cite this headnote


[13] Education Compensation
Public Employment Nature, form, and right of action
Employee of regional occupational program established by four public school districts
had a contractual right to earned but unpaid compensation, which was protected by the
contract clause of the State Constitution, and thus employee's breach of contract claim
to recover earned but unpaid wages was not defeated by his status as a public employee.
West's Ann.Cal. Const. Art. 1, § 9.


5 Cases that cite this headnote


[14] Education Remedies for enforcement
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Implied and Constructive Contracts Persons liable
Public Employment Nature, form, and right of action
Section of Government Claims Act abolishing all common law or judicially declared forms
of liability for public entities barred part-time instructor's assertion of quantum meruit
claim against regional occupational program established by four public school districts,
which claim sought recovery of the reasonable value of unpaid time instructor was required
to spend preparing to teach. West's Ann.Cal.Gov.Code § 815.


2 Cases that cite this headnote


[15] Implied and Constructive Contracts Work and labor in general;  quantum meruit
A quantum meruit or quasi-contractual recovery rests upon the equitable theory that a
contract to pay for services rendered is implied by law for reasons of justice.


6 Cases that cite this headnote


[16] Implied and Constructive Contracts Contract for Services
There is no equitable basis for an implied-in-law promise to pay reasonable value for
services rendered when the parties have an actual agreement covering compensation.


3 Cases that cite this headnote


Attorneys and Law Firms


**444  Law Office of David J. Duchrow, David J. Duchrow, Los Angeles, Jill A. Piano; Spencer
Rice, The Spencer Law Firm, Marilynn Mika Spencer and Wayne J. Rice, San Diego, for Plaintiff
and Appellant.


Atkinson, Andelson, Loya, Ruud & Romo, Cerritos, Warren S. Kinsler, Nate J. Kowalski, Anthony
P. De Marco, Sharon J. Ormond, and Jennifer D. Cantrell for Defendant and Respondent.


*293  OPINION


FYBEL, J.
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Liebert Cassidy Whitmore, Brian P. Walter and David A. Urban for California School Boards
Association and its Educational Legal Alliance, the League of California Cities, and the California
State Association of Counties as Amici Curiae on behalf of Defendant and Respondent.


* * *


INTRODUCTION


Plaintiff James Sheppard was a part-time instructor employed by defendant North Orange
County Regional Occupational Program (NOCROP). NOCROP was created by four public
school districts. During his employment, Sheppard was required to spend 20 minutes of unpaid
time preparing for every hour he *294  spent teaching. Sheppard sued NOCROP and sought
compensation for his unpaid preparation time by asserting claims for violation of the minimum
wage law, pursuant to the Industrial Welfare Commission's (IWC) wage order No. 4–2001 (Wage
Order No. 4–2001) 1  and Labor Code section 218, breach of contract, and quantum meruit. (All
further statutory references are to the Labor Code unless otherwise specified.)


1 Wage Order No. 4–2001 is set forth in title 8, section 11040 of the California Code of
Regulations.


Following a series of challenges to Sheppard's pleadings, judgment was entered in favor of
NOCROP. Sheppard contends the trial court erred by (1) ordering judgment on the pleadings as
to the violation of the minimum wage law claim contained in the first amended complaint; (2)
sustaining, without leave to amend, NOCROP's demurrer to Sheppard's breach of contract claim
as contained in the original complaint; and (3) sustaining, without leave to amend, NOCROP's
demurrer to his quantum meruit claim as contained in the third amended complaint.


We reverse in part and affirm in part. We reverse the trial court's order granting judgment on
the pleadings as to the violation of the minimum wage law claim. Sheppard alleged he was
employed by a regional occupational program which was the creation of one or more public
school **445  districts through Education Code section 52301. We conclude the minimum wage
provision in Wage Order No. 4–2001 applies to Sheppard's employment with NOCROP. We
hold the Legislature has plenary authority over public school districts and was constitutionally
authorized to vest in the IWC, through section 1173, the power to impose the minimum wage law
provision contained in Wage Order No. 4–2001 as to employees of such public school districts.
(For the reasons we explain, this holding is limited to employees of public school districts.) We
therefore reverse the trial court's order granting judgment on the pleadings as to the violation of
the minimum wage law claim.
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We also reverse the order sustaining NOCROP's demurrer to Sheppard's breach of contract claim.
California Supreme Court precedent establishes that a public employee has a contractual right to
earned but unpaid compensation, which is protected by the state Constitution.


We affirm the order sustaining the demurrer to the quantum meruit claim because the Government
Claims Act (Gov.Code, § 810 et seq.) bars the assertion of such a claim against a public entity.


*295  BACKGROUND


In November 2004, Sheppard filed a complaint against NOCROP for failure to pay wages in
violation of Wage Order No. 4–2001, failure to pay wages in breach of a written contract, and
unfair competition. The complaint alleged that “[b]etween approximately January 1, 2000 and
the present,” Sheppard was employed “as a full-time and/or part-time instructor” by NOCROP
which “was and is a governmental entity doing business in Orange County, California.” The
complaint further alleged that before Sheppard began his employment with NOCROP and each
school year after that, he was required to sign a document entitled “North Orange County Regional
Occupational Program Notice of Offer [o]f Employment–Certificated Employee” (notice of offer),
which stated in part: “[F]ull-time work and salary schedules are based upon an 8 hour day/40
hour week. A full-time classroom/lab schedule is 30 hours per week with 10 hours per week of
preparation time. Part-time assignments require 20 minutes of unpaid preparation time for each
hour of classroom/lab instruction.” (Boldface omitted.) The complaint stated that “as a part-time
instructor, [Sheppard] has not [been] and is not paid for 20 minutes of required preparation time”
and that “he is seeking all unpaid wages owed between approximately January 2000 and the present
based upon the fact that he has not been paid for 20 minutes of required preparation time for each
hour of classroom/lab instruction.”


The complaint further alleged that on September 27, 2004, Sheppard submitted a claim for
damages to NOCROP, pursuant to Government Code section 910, and NOCROP rejected his claim
on October 26, 2004. All three claims of the complaint were based on the applicability of the
minimum wage requirement contained in Wage Order No. 4–2001 to the unpaid preparation work
Sheppard performed for NOCROP under the notice of offer.


The trial court sustained NOCROP's demurrer, without leave to amend, as to Sheppard's breach
of contract and unfair competition claims “for lack of opposition,” 2  but overruled the demurrer
as to the violation of the Wage Order No. 4–2001 claim.


2 Sheppard's opposition to the demurrer did not contain argument specifically challenging
NOCROP's demurrer to the breach of contract claim. Because NOCROP has not argued
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Sheppard forfeited the right to challenge the trial court's ruling on appeal, we address the
merit of Sheppard's arguments on this issue. Sheppard does not raise any issue pertaining to
his unfair competition claim in this appeal.


Sheppard filed a first amended complaint which contained a single cause of **446  action for
violation of Wage Order No. 4–2001. The first amended complaint alleged that although Wage
Order No. 4–2001 requires that all employees be paid at least $6.75 per hour for all hours worked,
NOCROP required its part-time instructors, including Sheppard, who were paid between $31.35
and *296  $36.15 per hour, to spend 20 minutes of unpaid time to prepare for every hour of
classroom or laboratory instruction they performed. The first amended complaint also contained
class action allegations.


NOCROP filed a motion for summary judgment to the first amended complaint. The trial court
treated the motion for summary judgment as a motion for judgment on the pleadings, which it
granted. The court also granted Sheppard “leave to amend the complaint to state a cause of action
for an alleged violation of Education Code section 45025.” 3  The trial court denied Sheppard's
motion requesting the court's reconsideration of the order granting judgment on the pleadings.


3 Education Code section 45025 provides: “Any person employed by a district in a position
requiring certification qualifications who serves less than the minimum schoolday as defined
in Sections 46112 to 46116, inclusive, or 46141 may specifically contract to serve as a part-
time employee. In fixing the compensation of part-time employees, governing boards shall
provide an amount which bears the same ratio to the amount provided full-time employees
as the time actually served by such part-time employees bears to the time actually served
by full-time employees of the same grade or assignment. This section shall not apply to
any person classified as a temporary employee under Sections 44919 and 44888, or any
person employed as a part-time employee above and beyond his employment as a full-time
employee in the same school district.”


Sheppard filed a second amended complaint which contained a claim for violation of Education
Code section 45025, based on the allegation he was not paid for all hours he worked on a part-
time basis. The trial court overruled NOCROP's demurrer to the second amended complaint.


Sheppard filed a third amended complaint in which he added a claim for quantum meruit, seeking
recovery of the “reasonable value” of unpaid preparation time. The trial court sustained NOCROP's
demurrer to the quantum meruit claim, without leave to amend, on the ground such a claim may
not be maintained against a public entity.


Pursuant to Sheppard's request to voluntarily dismiss his claim for violation of Education Code
section 45025 and the trial court's order granting his request, the court clerk entered dismissal of
the action with prejudice. Sheppard appealed.
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DISCUSSION


I.


STANDARD OF REVIEW


[1]  [2]  This appeal involves issues arising from an order granting judgment on the pleadings
and orders sustaining demurrers. A judgment on the pleadings and a *297  judgment following
the sustaining of a demurrer are reviewed under the same de novo standard. (McCutchen v. City of
Montclair (1999) 73 Cal.App.4th 1138, 1144, 87 Cal.Rptr.2d 95; Boccato v. City of Hermosa Beach
(1994) 29 Cal.App.4th 1797, 1803–1804, 35 Cal.Rptr.2d 282.) Accordingly, we treat the properly
pleaded allegations of a challenged complaint as true, and liberally construe them to achieve “ ‘
“substantial justice” ’ ” among the parties. (American Airlines, Inc. v. County of San Mateo (1996)
12 Cal.4th 1110, 1118, 51 Cal.Rptr.2d 251, 912 P.2d 1198.)


**447  [3]  [4]  [5]  We consider only the allegations of a challenged complaint and matters
subject to judicial notice to determine whether the facts alleged state a cause of action under
any theory. (American Airlines, Inc. v. County of San Mateo, supra, 12 Cal.4th at p. 1118, 51
Cal.Rptr.2d 251, 912 P.2d 1198.) “ ‘Further, we give the complaint a reasonable interpretation,
reading it as a whole and its parts in their context. [Citation.] When a demurrer is sustained, we
determine whether the complaint states facts sufficient to constitute a cause of action. [Citation.]’ ”
(Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171.)


II.


THE TRIAL COURT ERRED BY GRANTING JUDGMENT ON THE PLEADINGS
AS TO SHEPPARD'S CLAIM FOR VIOLATION OF THE MINIMUM WAGE LAW. 4


4 We invited the Attorney General to file an amicus curiae brief addressing certain issues
pertaining to the applicability of the minimum wage provision of Wage Order No. 4–2001
to Sheppard. The Attorney General declined our invitation.


[6]  In support of Sheppard's claim that NOCROP violated the minimum wage law, the first
amended complaint alleged that although Wage Order No. 4–2001 requires all employees be
paid minimum wage for all hours worked, NOCROP required its part-time instructors, including
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Sheppard, to spend 20 minutes of unpaid time to prepare for every hour of classroom or laboratory
instruction they performed. NOCROP filed a motion for summary judgment on the ground that
Sheppard is a public employee and thus Wage Order No. 4–2001 does not and cannot apply to
him. 5


5 Although this issue was not argued in the appellate briefs, at oral argument, the parties
addressed whether the first amended complaint failed to allege a violation of the minimum
wage law because its allegations showed Sheppard's average compensation, factoring in his
unpaid preparation time, well exceeded the minimum wage requirement. Compliance with
the minimum wage law is determined by analyzing the compensation paid for each hour
worked; averaging hourly compensation is not permitted under California law. In Armenta
v. Osmose, Inc. (2005) 135 Cal.App.4th 314, 324, 37 Cal.Rptr.3d 460, the appellate court
explained: “While the averaging method utilized by the federal courts to assess whether a
minimum wage violation [under the federal Fair Labor Standards Act of 1938 (29 U.S.C.
§ 201 et seq.) ] has occurred may be appropriate when considered in light of federal public
policy, it does not advance the policies underlying California's minimum wage law and
regulations. California's labor statutes reflect a strong public policy in favor of full payment
of wages for all hours worked. We conclude, therefore, that the [Fair Labor Standards
Act of 1938] model of averaging all hours worked ‘in any work week’ to compute an
employer's minimum wage obligation under California law is inappropriate. The minimum
wage standard applies to each hour worked by [an employee] for which [he or she was]
not paid. The trial court, therefore, correctly determined that [the employer] violated section
1194 by failing or refusing to pay for driving time and time spent by foremen processing
paperwork.” We also do not address whether Sheppard would have been able to state a claim
for violation of the minimum wage law if the notice of offer had been silent as to payment
for preparation time.


*298  The trial court's order granting judgment on the pleadings in favor of NOCROP stated in
pertinent part: “Defendant has met its burden of showing the action, which is based solely on
alleged violation of a wage order promulgated by the Industrial Welfare Commission, has no merit
and that Defendant has a complete defense.... [¶] ... It is undisputed the Defendant was created
by a Joint Powers agreement between four school districts. As a public school entity, the State
Legislature **448  has plenary power over wage and hour disputes between the school districts
and certificated teachers. (Wilson v. State Bd. Of Education (1999) 75 Cal.App.4th 1125, 1134–
1135.) Public agencies are not bound by general words of a statute absent express language or
necessary implication. (Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164;  Campbell
v. Regents of the University of California (2005) 35 Cal.4th 311;  see also Kistler v. Redwoods
Community College Dist. (1993) 15 Cal.App.4th 1326, 1331–1332.) Neither the wage order
relied upon by the Plaintiff nor the implementing Labor Code sections expressly, or by necessary
implication, obligate Defendant to pay Plaintiff hourly wages for ‘preparation time’ beyond the
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hourly wages mandated by Education Code section 45025. Thus, the wage order is not applicable
to Defendant.”


Although the trial court stated it found that NOCROP met its burden in moving for summary
judgment and that Sheppard failed to carry his burden of demonstrating the existence of a triable
issue of material fact, the court did not grant summary judgment in favor of NOCROP. Instead, the
court stated it “will treat the matter as a motion for judgment on the pleadings and grant [Sheppard]
leave to amend the complaint to state a cause of action for an alleged violation of Education Code
section 45025.” The court added it assumed all the facts pleaded were true for purposes of the
motion only and explained it concluded the first amended complaint failed to allege facts sufficient
to state a cause of action.


As explained in detail post, we conclude the trial court erred by ruling that Sheppard failed to
allege facts sufficient to state a claim for violation of the minimum wage law. For the reasons
we will explain, we conclude (1) by its *299  terms, the minimum wage provision contained in
Wage Order No. 4–2001 applies to Sheppard's employment with NOCROP; (2) the Legislature
authorized the IWC to so extend the application of the minimum wage law to apply to certain
public employees; and (3) the Legislature has plenary authority over public school districts in
California and was not otherwise barred by the state Constitution from requiring school districts
to comply with the minimum wage provision of Wage Order No. 4–2001. We begin our analysis
by reviewing applicable rules of statutory interpretation.


A.


Applicable Rules of Statutory Interpretation


Our analysis of the trial court's order granting judgment on the pleadings as to the violation of
the minimum wage law claim primarily depends on our interpretation of Wage Order No. 4–2001
and section 1173. We therefore begin our discussion by reviewing the applicable rules of statutory
interpretation.


In Martinez v. Combs (2010) 49 Cal.4th 35, 51, 109 Cal.Rptr.3d 514, 231 P.3d 259 (Martinez ), the
California Supreme Court stated: “ ‘[O]ur fundamental task in construing a statute is to ascertain
the intent of the lawmakers so as to effectuate the purpose of the statute.’ [Citation.] In search for
what the Legislature meant, ‘[t]he statutory language itself is the most reliable indicator, so we
start with the statute's words, assigning them their usual and ordinary meanings, and construing
them in context. If the words themselves are not ambiguous, we presume the Legislature meant
what it said, and the statute's plain meaning governs. On the other hand, if the language allows
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more than one reasonable construction, we may look to **449  such aids as the legislative history
of the measure and maxims of statutory construction. In cases of uncertain meaning, we may also
consider the consequences of a particular interpretation, including its impact on public policy.’ ”


In Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164, 1192, 48 Cal.Rptr.3d 108, 141
P.3d 225, the Supreme Court explained: “A traditional rule of statutory construction is that, absent
express words to the contrary, governmental agencies are not included within the general words
of a statute.” (See Campbell v. Regents of University of California, supra, 35 Cal.4th at p. 330, 25
Cal.Rptr.3d 320, 106 P.3d 976 [“ ‘Generally, however, provisions of the Labor Code apply only to
employees in the private sector unless they are specifically made applicable to public employees'
”].) The Supreme Court pointed out an exception to this principle that “government agencies
are excluded from the operation of general statutory provisions ‘only if their inclusion would
result in an infringement upon *300  sovereign governmental powers.... Pursuant to this principle,
governmental agencies have been held subject to legislation which, by its terms, applies simply
to any “person.” ’ ” (Ibid.) The Supreme Court explained, “the premise that public entities are
statutory ‘persons' unless their sovereign powers would be infringed is simply a maxim of statutory
construction. While the ‘sovereign powers' principle can help resolve an unclear legislative intent,
it cannot override positive indicia of a contrary legislative intent.” (Id. at p. 1193, 48 Cal.Rptr.3d
108, 141 P.3d 225.)


[7]  [8]  In addition, “ ‘[s]tatutes governing conditions of employment are construed broadly
in favor of protecting employees.’ [Citations.] We construe wage orders, as quasi-legislative
regulations, in accordance with the standard rules of statutory interpretation.” (Bearden v. U.S.
Borax, Inc. (2006) 138 Cal.App.4th 429, 435, 41 Cal.Rptr.3d 482.)


B.


Wage Order No. 4–2001 Provides Its Minimum Wage Provision Applies to “All
Persons” Directly Employed by the State or Any of Its Political Subdivisions
Which the First Amended Complaint Sufficiently Alleged Included Sheppard.


[9]  Wage Order No. 4–2001 generally applies to “all persons employed in professional, technical,
clerical, mechanical, and similar occupations whether paid on a time, piece rate, commission, or
other basis.” 6  (Cal.Code Regs., tit. 8, § 11040, subd. 1.) In section 11040, subdivision 1(B) of
the California Code of Regulations, entitled “Applicability of Order,” Wage Order No. 4–2001
states: “Except as provided in Sections 1 [‘Applicability of Order’], 2 [‘Definitions'], 4 [‘Minimum
Wages'], 10 [‘Meals and Lodging’], and 20 [‘Penalties'], the provisions of this order shall not apply
to any employees directly employed by the State or any political subdivision thereof, including any
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city, county, or special district.” 7  Applying the applicable rules of **450  statutory construction
discussed ante, we interpret the language of Wage Order No. 4–2001, by its terms, to impose the
minimum wage provision as to *301  all employees in the occupations described therein, including
employees directly employed by the state or any political subdivision of the state. We do so because
Wage Order No. 4–2001 refers to “Section[ ] ... 4 [minimum wages]” as an express exception to
its general statement that Wage Order No. 4–2001 does not apply to state employees or employees
of political subdivisions of the state. (Cal.Code Regs., tit. 8, § 11040, subd. 1(B).)


6 Both parties agree that if any of the IWC wage orders apply to Sheppard's position as an
instructor, the applicable wage order is Wage Order No. 4–2001.


7 Wage Order No. 4–2001's predecessor, IWC wage order No. 4–2000, broadly exempted
certain public employees, stating: “The provisions of this Order shall not apply to employees
directly employed by the State or any county, incorporated city or town or other municipal
corporation, or to outside salespersons.” (Cal.Code Regs., tit. 8, § 11040, former subd.
1(B).) Unlike wage order No. 4–2000, Wage Order No. 4–2001 narrows the exemption for
employees directly employed by the state or its political subdivisions to the provisions set
forth at subdivisions 3 (hours and days of work), 5 (reporting time pay), 6 (licenses for
disabled workers), 7 (records), 8 (cash shortage and breakage), 9 (uniforms and equipment),
11 (meal periods), 12 (rest periods), 13 (change rooms and resting facilities), 14 (seats),
15 (temperature), 16 (elevators), 17 (exemptions), 18 (filing reports), 19 (inspection), 21
(separability), and 22 (posting of order), which do not apply to employees directly employed
by the state or any of its political subdivisions.


[10]  We further conclude the first amended complaint alleged Sheppard was directly employed
by a political subdivision of the state. NOCROP is a regional occupational program established by
one or more public school districts under Education Code section 52301. 8  A public school district
is a political subdivision of the State of California. (See Hi–Voltage Wire Works, Inc. v. City of
San Jose (2000) 24 Cal.4th 537, 570, 101 Cal.Rptr.2d 653, 12 P.3d 1068 (conc. opn. of Mosk, J.)
[article I, section 31, subdivision (f) of the California Constitution “defines the ‘State’ to ‘include,
but not necessarily be limited to, the State itself, any city, county, city and county, public university
system, including the University of California, community college district, school district, special
district, or any other political subdivision or governmental instrumentality of or within the State’
” (italics added) ].) We are satisfied Sheppard has pleaded sufficient facts to show his employment
as an instructor by a regional occupational program constituted direct employment by a political
subdivision of the state.


8 Education Code section 52301, subdivision (a)(1) provides in part: “The county
superintendent of schools of each county, with the consent of the state board, may establish
and maintain, or with one or more counties may establish and maintain, a regional
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occupational center, or regional occupational program, in the county to provide education
and training in career technical courses.”


Thus, the first amended complaint sufficiently alleged facts showing that, based on the terms of
Wage Order No. 4–2001, NOCROP was required to comply with the minimum wage provision
contained therein.


C.


The IWC Was Authorized to Apply the Minimum
Wage Requirement to Certain Public Employees.


NOCROP argues that even if Wage Order No. 4–2001, by its terms, appears to impose the
minimum wage requirement as to Sheppard, the IWC exceeded its authority in doing so. For the
reasons we discuss post, we disagree. We *302  reach our conclusion by reviewing the history of
the IWC; its enabling statute, section 1173; the Legislature's plenary authority over public school
districts; and other pertinent legal authorities.


1.


The History of the IWC and the Minimum Wage Laws Show
the Legislature HasConferred Broad Authority on the IWC.


In Martinez, supra, 49 Cal.4th 35, 53, 109 Cal.Rptr.3d 514, 231 P.3d 259, the **451  Supreme
Court provided a comprehensive overview of the history of the IWC and minimum wage
legislation in California. The Supreme Court stated: “In California specifically, calls to enact a
minimum wage followed 1911 legislation prohibiting some child labor and regulating the hours
women and children could be required to work [citation], and a comprehensive 1912 report by
the State Bureau of Labor Statistics on wages, hours and labor conditions throughout the state.
The report showed, among other things, that approximately 40 percent of working women earned
less than $9 per week. [Citation.] ‘Although interpretations of this evidence varied widely, most
experts thought that these wages were unreasonably low. The bureau itself considered them below
a decent standard of living—“many women were living below any normal standard, and ... such
subnormal living was having a most disastrous effect on the health and morals of the women
workers.” ’ ” (Ibid.)
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“The 1913 Legislature addressed these continuing problems by creating the IWC and delegating
to it broad authority to regulate the hours, wages and labor conditions of women and minors
[citation], and by proposing to the voters a successful constitutional amendment confirming the
Legislature's authority to proceed in that manner.” 9  (Martinez, supra, 49 Cal.4th at p. 54, 109
Cal.Rptr.3d 514, 231 P.3d 259.) Voters in the November 1914 general election approved of former
article XX, section 17 1/2 of the California Constitution, which provided: “ ‘The legislature may, by
appropriate legislation, provide for the establishment of a minimum wage for women and minors
and may provide for the comfort, health, safety and general welfare of any and all employees.
No provision of this constitution shall be construed as a limitation upon the authority of the
legislature to confer upon any commission now or hereafter created, such power and authority as
the legislature may deem requisite to carry out the *303  provisions of this section.’ ” (Martinez,
supra, at p. 54, fn. 20, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The current version of the California
Constitution “declares on the same point” at article XIV, section 1, as approved by the voters on
June 8, 1976. (Martinez, supra, at p. 54, fn. 20, 109 Cal.Rptr.3d 514, 231 P.3d 259.) Article XIV,
section 1 states: “The Legislature may provide for minimum wages and for the general welfare of
employees and for those purposes may confer on a commission legislative, executive, and judicial
powers.” (Cal. Const., art. XIV, § 1.)


9 Section 13 of the “uncodified 1913 act” (Stats.1913, ch. 324, § 13, p. 637), which created the
IWC and delegated to it the power to set minimum wages for workers in California, stated:
“ ‘Any employee receiving less than the legal minimum wage applicable to such employee
shall be entitled to recover in a civil action the unpaid balance of the full amount of such
minimum wage, together with costs of suit, notwithstanding any agreement to work for such
lesser wage.’ ” (Martinez, supra, 49 Cal.4th at p. 52 & fn. 18, 109 Cal.Rptr.3d 514, 231
P.3d 259.)


In Martinez, supra, 49 Cal.4th at page 54, 109 Cal.Rptr.3d 514, 231 P.3d 259, the Supreme Court
further explained: “The IWC's initial statutory duty under the 1913 act was to ‘ascertain the wages
paid, the hours and conditions of labor and employment in the various occupations, trades, and
industries in which women and minors are employed in the State of California, and to make
investigations into the comfort, health, safety and welfare of such women and minors.’ [Citation.]
To assist the IWC in this work, the Legislature gave the commission broad investigatory powers,
including free access to places of business and employment [citation], as well as the authority to
demand reports and information **452  under oath [citation], to inspect records [citation], and to
issue subpoenas requiring the appearance and sworn testimony of witnesses [citation].”


“Today, the laws defining the IWC's powers and duties remain essentially the same as in
1913, with a few important exceptions: First, the voters have amended the state Constitution
to confirm the Legislature's authority to confer on the IWC ‘legislative, executive, and judicial
powers.’ [Citations.] Second, the Legislature has expanded the IWC's jurisdiction to include all
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employees, male and female, in response to federal legislation barring employment discrimination
because of sex [citation]. [Citations.] Third, ‘while retaining the authorizing language of [the
1913 act],’ the Legislature has ‘restated the commission's responsibility in even broader terms'
[citation], charging the IWC with the ‘continuing duty’ to ascertain the wages, hours and labor
conditions of ‘all employees in this state,’ to ‘investigate [their] health, safety, and welfare,’
to ‘conduct a full review of the adequacy of the minimum wage at least once every two
years' (Lab.Code, § 1173), and to convene wage boards and adopt new wage orders if the
commission finds ‘that wages paid to employees may be inadequate to supply the cost of proper
living’ [citations]. Finally, while the amount of the minimum wage has in recent years been set
by statute [citation], specific employers and employees still become subject to the minimum wage
only through, and under the terms of, the IWC's applicable wage orders [citation].” (Martinez,
supra, 49 Cal.4th at p. 55, 109 Cal.Rptr.3d 514, 231 P.3d 259, fn. omitted, second italics added.)
“Virtually the same statutory and regulatory structure remains in place today.... Accordingly, today,
as under the 1913 act, specific employers and employees become subject to the minimum wage
only under the terms of *304  an applicable wage order, and an employee who sues to recover
unpaid minimum wages actually and necessarily sues to enforce the wage order.” (Id. at pp. 56–
57, 109 Cal.Rptr.3d 514, 231 P.3d 259.) 10


10 “Today 18 wage orders are in effect, 16 covering specific industries and occupations, one
covering all employees not covered by an industry or occupation order, and a general
minimum wage order amending all others to conform to the amount of the minimum wage
currently set by statute.” (Martinez, supra, 49 Cal.4th at p. 57, 109 Cal.Rptr.3d 514, 231 P.3d
259, fns. omitted.)


“Although the IWC was defunded effective July 1, 2004, its wage orders remain in effect.
[Citation.] [¶] Effective January 1, 1998, the IWC eliminated daily overtime from five of the
then existing 15 wage orders. [Citation.] ... In response, the Legislature passed, and the Governor
signed, Assembly Bill No. 60 (1999–2000 Reg. Sess.), the Eight–Hour–Day Restoration and
Workplace Flexibility Act of 1999. [Citation.] Among other things, this legislation restored the
eight-hour workday in section 510 and mandated meal periods in section 512.” (Johnson v. Arvin–
Edison Water Storage Dist. (2009) 174 Cal.App.4th 729, 735, 95 Cal.Rptr.3d 53, fn. omitted
(Johnson ).) Wage Order No. 4–2001, as thereafter amended effective January 1, 2001, imposes
certain provisions, including a minimum wage obligation, as to employees directly employed by
the state or any of its political subdivisions. (Cal.Code Regs., tit. 8, § 11040, subds. 1(B), 4.)


The Supreme Court in Martinez, supra, 49 Cal.4th at page 60, 109 Cal.Rptr.3d 514, 231 P.3d
259, stated: “The Legislature and the voters have repeatedly demanded the courts' deference to the
IWC's authority and orders.” The Martinez court further stated: “Obeying these formal expressions
of legislative and voter intent, the courts **453  have shown the IWC's wage orders extraordinary
deference, both in upholding their validity and in enforcing their specific terms.... ‘Moreover, past
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decisions ... teach that in light of the remedial nature of the legislative enactments authorizing the
regulation of wages, hours and working conditions for the protection and benefit of employees,
the statutory provisions are to be liberally construed with an eye to promoting such protection.’ ”
(Id. at p. 61, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


2.


Section 1173 Enables the IWC to Regulate Wages of “All Employees” in the State.


[11]  The current IWC legislative enabling authority is codified at section 1173, which provides the
IWC a “broad statutory mandate” to regulate the working conditions of employees in California,
including setting standards for minimum wages and maximum hours. (Industrial Welfare Com. v.
Superior *305  Court (1980) 27 Cal.3d 690, 701–702, 166 Cal.Rptr. 331, 613 P.2d 579.) Section
1173 provides: “It is the continuing duty of the Industrial Welfare Commission, hereinafter referred
to in this chapter as the commission, to ascertain the wages paid to all employees in this state, to
ascertain the hours and conditions of labor and employment in the various occupations, trades,
and industries in which employees are employed in this state, and to investigate the health, safety,
and welfare of those employees. [¶] The commission shall conduct a full review of the adequacy
of the minimum wage at least once every two years. The commission may, upon its own motion
or upon petition, amend or rescind any order or portion of any order or adopt an order covering
any occupation, trade, or industry not covered by an existing order pursuant to this chapter. [¶]
Before adopting any new rules, regulations, or policies, the commission shall consult with the
Occupational Safety and Health Standards Board to determine those areas and subject matters
where the respective jurisdictions of the commission and the Occupational Safety and Health
Standards Board overlap. This consultation need not take the form of a joint meeting. In the case
of such overlapping jurisdiction, the Occupational Safety and Health Standards Board shall have
exclusive jurisdiction, and rules, regulations, or policies of the commission on the same subject
have no force or effect.” (Italics added.) Section 1173 is contained in chapter 1 of part 4, division 2
of the Labor Code. Section 1171 (part of the same chapter) provides in part: “The provisions of this
chapter shall apply to and include men, women and minors employed in any occupation, trade, or
industry, whether compensation is measured by time, piece, or otherwise, but shall not include any
individual employed as an outside salesman or any individual participating in a national service
program carried out using assistance provided under Section 12571 of Title 42 of the United States
Code.”


NOCROP argues that section 1173 does not confer on the IWC authority to regulate any public
employees. Citing Wells v. One2One Learning Foundation, supra, 39 Cal.4th at page 1190, 48
Cal.Rptr.3d 108, 141 P.3d 225, and Johnson, supra, 174 Cal.App.4th at page 736, 95 Cal.Rptr.3d
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53, NOCROP argues section 1173 fails to expressly state the IWC has authority over the public
sector and thus it must be presumed no such authority has been provided to it. But section 1173
broadly refers to “all employees in this state,” which necessarily includes employees working in
the public sector. The history of the IWC, ante, establishes the Legislature's consistent intent to
provide the IWC ever-broadening authority.


**454  Furthermore, no party has cited any legal authority establishing that the IWC lacks
authority to impose the minimum wage law on any portion of the *306  public sector. That the
IWC has not exercised its authority until Wage Order No. 4–2001 does not establish it lacked
authority to do so. 11


11 NOCROP argues Reynolds v. Bement (2005) 36 Cal.4th 1075, 1084, 32 Cal.Rptr.3d 483, 116
P.3d 1162, is inconsistent with our conclusion because in that case, the Supreme Court stated,
“[t]he IWC has promulgated 18 orders that remain in force today, 16 relating to specific
industries and occupations, one general minimum wage order that applies to all California
employers and employees (excluding public employees and outside salespersons), and one
order implementing the Eight–Hour–Day Restoration and Workplace Flexibility Act of 1999
[citation].” (Italics added.) Reynolds v. Bement involved an overtime claim asserted by an
employee of a private entity and did not cite section 1173 much less analyze the scope of the
IWC's authority under section 1173. Based on the legal authorities discussed ante, including
Supreme Court authority, we conclude the IWC was enabled through section 1173 to apply
the minimum wage provision of Wage Order No. 4–2001 on school districts. (See Chevron
U.S.A., Inc. v. Workers' Comp. Appeals Bd. (1999) 19 Cal.4th 1182, 1195, 81 Cal.Rptr.2d
521, 969 P.2d 613 [“It is axiomatic that language in a judicial opinion is to be understood
in accordance with the facts and issues before the court. An opinion is not authority for
propositions not considered”].)


On the other hand, several appellate decisions assume the IWC's authority to regulate the public
sector in determining whether a particular wage order applied. For example, in Johnson, supra,
174 Cal.App.4th at pages 739–740, 95 Cal.Rptr.3d 53, the appellate court assumed the existence
of IWC authority to regulate the public sector in its discussion whether IWC wage order No. 17,
on its terms, applied to a public water storage district. In Kettenring v. Los Angeles Unified School
Dist. (2008) 167 Cal.App.4th 507, 514, 84 Cal.Rptr.3d 196, the appellate court concluded certain
teachers in a public school district qualified for the application of the professional exemption set
forth in Wage Order No. 4–2001. In California Correctional Peace Officers' Assn. v. State of
California (2010) 188 Cal.App.4th 646, 655, 115 Cal.Rptr.3d 361, the appellate court concluded
wage order No. 17 did not apply to peace officers because, by its terms, that wage order does not
apply to any employee who was specifically exempted in the wage orders in effect in 1997 and
the employees at issue had been specifically exempted in the relevant 1997 wage orders.
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Our interpretation of section 1173 is also consistent with legislation passed in 2003, which reveals
an assumption by the Legislature itself that the IWC has authority to regulate the public sector.
Section 512.5 provides: “(a) Notwithstanding any provision of this chapter, if the Industrial
Welfare Commission adopts or amends an order that applies to an employee of a public agency
who operates a commercial motor vehicle, it may exempt that employee from the application of
the provisions of that order which relate to meal periods or rest periods, consistent with the health
and welfare of that employee, if he or she is covered by a valid collective bargaining agreement. [¶]
(b) ‘Commercial motor vehicle’ for the purposes of this section has the same meaning as provided
in *307  subdivision (b) of Section 15210 of the Vehicle Code. [¶] (c) ‘Public agency’ for the
purposes of this section means the state and any political subdivision of the state, including any
city, county, city and county, or special district.” (Italics added.)


The Legislative Counsel's Digest of Assembly Bill No. 98 (2003–2004 Reg. Sess.), enacted as
chapter 327 on September 8, 2003, page 1, through which section 512.5 was enacted, further
explained: “Existing **455  law authorizes the Industrial Welfare Commission to adopt or amend
working condition orders with respect to break periods, meal periods, and days of rest for any
workers in this state consistent with the health and welfare of those workers. Existing law prohibits
an employer, with certain exceptions, from employing an employee for more than 5 hours per
day without a meal period of not less than 30 minutes, or for more than 10 hours per day without
a 2nd meal period of not less than 30 minutes. [¶] This bill would provide that if the Industrial
Welfare Commission adopts or amends an order that applies to an employee of a public agency who
operates a commercial motor vehicle, it may exempt an employee covered by a valid collective
bargaining agreement from provisions that relate to meal periods or rest periods.”


3.


NOCROP's Additional Arguments Challenging
the IWC's Authority As to the Public Sector Fail.


In its appellate brief, NOCROP asserts additional arguments challenging the conclusion that the
IWC had the authority to impose the minimum wage requirement on NOCROP. First, NOCROP
argues section 1173 should not be construed to include authority as to any part of the public sector
because “the Legislature specifically referenced public agencies in other parts of the Labor Code
when it intended for those provisions to apply to them.” Our review of the Labor Code revealed
that is it not a model of uniformity in its references to public employees. Some sections expressly
include public entities. (See, e.g., §§ 432.7, subd. (a) [“No employer, whether a public agency
or private individual or corporation”], 2808, subd. (a) [“It is the responsibility of all employers,
whether public or private, to provide to all eligible employees an outline of coverage”], 2809,
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subd. (a) [“Any employer, whether private or public”].) Other sections expressly exclude public
employees. (See, e.g., §§ 220, subd. (a) [“Sections 201.3, 201.5, 201.7, 203.1, 203.5, 204, 204a,
204b, 204c, 204.1, 205, and 205.5 do not apply to the payment of wages of employees directly
employed by the State of California”], 432.2, subd. (a) [“The prohibition of this section does not
apply to the federal government ... or the state government or any agency or local subdivision
thereof”].) While the statutory language of section 1173 could be more express, we consider it
sufficiently clear to reflect the Legislature's intent to provide the *308  IWCauthority to regulate
certain public employees. We respectfully invite the Legislature to clarify its intent in this regard.


Second, NOCROP argues we should interpret section 1173 as excluding all public employees
because “[t]he Legislature incorporated provisions of the Labor Code into the Education Code
when it intended to apply the Labor Code to school districts.” That the Education Code incorporates
portions of the Labor Code does not undermine the IWC's authority. NOCROP has not cited any
provision in the Education Code providing that the Education Code is the exclusive source of
regulation regarding wages and conditions of employment for public school teachers. Furthermore,
NOCROP has failed to show how imposing the minimum wage law as to its part-time instructors
would be inconsistent with or otherwise create a conflict with any existing provision of the
Education Code, whether dealing with compensation or otherwise.


Finally, NOCROP argues section 218, which the first amended complaint cited as Sheppard's
authority for bringing a private right of action to enforce the minimum wage law against NOCROP,
is inapplicable **456  under section 220, subdivision (b) because NOCROP is a municipal
corporation to which section 218 is inapplicable and thus expressly excluded. We do not need to
decide section 218 's applicability here because section 1194, subdivision (a) expressly provides
in part: “Notwithstanding any agreement to work for a lesser wage, any employee receiving less
than the legal minimum wage or the legal overtime compensation applicable to the employee is
entitled to recover in a civil action the unpaid balance.”


D.


The Legislature Has Plenary Authority over Public School Districts.


[12]  NOCROP argues that even assuming the IWC was legislatively authorized to impose the
minimum wage law as to certain public employees, any such application of the wage orders to
public employees would “unlawfully infringe on the plenary powers of cities, counties, school
districts, and other local entities to determine the compensation of their own employees.” The
California Supreme Court has repeatedly held, however, that the Legislature has plenary authority
over public school districts, not vice versa.
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In Butt v. State of California (1992) 4 Cal.4th 668, 680–681, 15 Cal.Rptr.2d 480, 842 P.2d 1240,
the California Supreme Court stated: “California courts have adhered to the following principles:
Public education is an obligation which the State assumed by the adoption of the Constitution.
[Citations.] The *309  system of public schools, although administered through local districts
created by the Legislature, is ‘one system ... applicable to all the common schools....' [Citation.]
‘... In view of the importance of education to society and to the individual child, the opportunity
to receive the schooling furnished by the state must be made available to all on an equal
basis....' [Citation.] ‘[M]anagement and control of the public schools [is] a matter of state[,
not local,] care and supervision....’ [Citations.] The Legislature's ‘plenary’ power over public
education is subject only to constitutional restrictions. [Citations.] Local districts are the State's
agents for local operation of the common school system [citations], and the State's ultimate
responsibility for public education cannot be delegated to any other entity [citations]. [¶] It
is true that the Legislature has assigned much of the governance of the public schools to the
local districts [citations], which operate under officials who are locally elected and appointed
[citations].... [¶] Yet the existence of this local-district system has not prevented recognition that
the State itself has broad responsibility to ensure basic educational equality under the California
Constitution.” (Second italics added.)


Significantly, article IX, section 14 of the California Constitution provides: “The Legislature shall
have power, by general law, to provide for the incorporation and organization of school districts,
high school districts, and community college districts, of every kind and class, and may classify
such districts. [¶] The Legislature may authorize the governing boards of all school districts to
initiate and carry on any programs, activities, or to otherwise act in any manner which is not in
conflict with the laws and purposes for which school districts are established.”


In California Teachers Assn. v. Hayes (1992) 5 Cal.App.4th 1513, 1524–1525, 7 Cal.Rptr.2d
699, the court stated: “[A] school district is not a distinct and independent body politic and is
not free and independent of legislative control. [Citation.] [¶] The Legislature's power over the
public school system has been variously described as exclusive, plenary, absolute, entire, and
comprehensive, subject **457  only to constitutional constraints. [Citations.] Indeed, it is said that
the Legislature cannot delegate ultimate responsibility over education to other public or private
entities. [Citations.] Consequently, regulation of the education system by the Legislature will
be held to be controlling over any inconsistent local attempts at regulation or administration of
the schools. [Citations.] And no one may obtain rights vested against state control by virtue of
local provisions, ordinances or regulations. [Citation.] [¶] ... ‘School moneys belong to the state,
and the apportionment of funds to a school district does not give that district a proprietary right
therein.’ [Citations.]”
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In Wells v. One2One Learning Foundation, supra, 39 Cal.4th at page 1195, 48 Cal.Rptr.3d 108, 141
P.3d 225, citing Butt v. State of California, the California Supreme Court reiterated, *310  “[t]he
Legislature has chosen to implement this ‘fundamental’ guarantee through local school districts
with a considerable degree of local autonomy, but it is well settled that the state retains plenary
power over public education. [Citation.] [¶] Hence, there can be no doubt that public education is
among the state's most basic sovereign powers.”


Article IX, section 6 of the California Constitution places a limitation on the Legislature's authority
over public school districts as it prohibits a full-time teacher employed by a school district from
being paid an annual salary less than $2,400 per year. 12  We have found no constitutional authority
limiting the Legislature's ability to authorize the IWC to apply the minimum wage law provision
contained in Wage Order No. 4–2001 to public school districts such as those which formed
NOCROP. 13


12 Article IX, section 6 of the California Constitution provides in part: “Each person, other than
a substitute employee, employed by a school district as a teacher or in any other position
requiring certification qualifications shall be paid a salary which shall be at the rate of an
annual salary of not less than twenty-four hundred dollars ($2,400) for a person serving full
time, as defined by law.”


13 We note that the Legislature would be further limited by article IX, section 9 of the
California Constitution addressing the University of California. In addition, Education
Code section 66606.2, subdivision (b) states that the Legislature intends, “[t]he California
State University not be governed by any statute enacted after January 1, 1997, that does
not amend a previously applicable act and that applies generally to the state or to state
agencies, departments, or boards, unless the statute expressly provides that the California
State University is to be governed by that statute.”


NOCROP argues the application of the minimum wage law provision contained in Wage Order No.
4–2001 is nevertheless unconstitutional as it would “violate [ ] the home rule doctrine because it
infringes on the powers of local cities, counties, and special districts to determine the compensation
of their own workers.” NOCROP cites several cases in support of its argument, including County
of Riverside v. Superior Court (2003) 30 Cal.4th 278, 282, 285, 132 Cal.Rptr.2d 713, 66 P.3d
718 (as article XI, section 1, subdivision (b) of the California Constitution provides that “the
county, not the state, not someone else, shall provide for the compensation of its employees,”
legislation requiring counties and local agencies to submit to binding arbitration of financial issue
arising during negotiation with unions representing firefighters or law enforcement officers is
unconstitutional); 14  Dimon v. County of Los **458  Angeles (2008) 166 Cal.App.4th 1276, 1279,
1281, 83 Cal.Rptr.3d 576 (charter county has exclusive authority to provide for compensation
of deputy probation officers, as “the determination of wages to be paid to employees of charter
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counties ‘is a matter of local rather than statewide concern’ ”); and Curcini v. County of *311
Alameda (2008) 164 Cal.App.4th 629, 643, 79 Cal.Rptr.3d 383 (Labor Code sections relating
to overtime pay “address matters of ‘compensation’ within the county's exclusive constitutional
purview pursuant to article XI, sections 1, subdivision (b), and 4” of the California Constitution).


14 Article XI, section 1, subdivision (b) of the California Constitution provides: “The
Legislature shall provide for county powers, an elected county sheriff, an elected district
attorney, an elected assessor, and an elected governing body in each county.... The governing
body shall provide for the number, compensation, tenure, and appointment of employees.”


NOCROP's authorities are inapplicable because Sheppard is not employed by a city or county, but,
as discussed ante, by a regional occupational program formed by multiple public school districts,
over which the Legislature has plenary authority.


In light of our conclusion Wage Order No. 4–2001 effectively imposed the minimum wage law on
NOCROP, based on the allegations of the first amended complaint, the trial court erred by granting
judgment on the pleadings as to Sheppard's claim for NOCROP's violation of the minimum wage
law.


III.


THE TRIAL COURT ERRED BY SUSTAINING NOCROP'S
DEMURRER TO THE BREACH OF CONTRACT CLAIM.


[13]  Similar to the violation of the minimum wage law claim, Sheppard's breach of contract
claim sought compensation for the 20 minutes of “unpaid” preparation time NOCROP required for
each hour Sheppard taught. The complaint sought to reform the contract by omitting the express
term “unpaid” in connection with the 20 minutes of required preparation time as invalid, and then
deeming the contract breached. Hence, Sheppard alleged NOCROP breached its alleged contract
with Sheppard by requiring he spend 20 minutes preparing without compensation for every hour
of instruction. (The complaint did not state the alleged contract contained a severability provision.)


We do not decide whether the complaint alleged facts sufficient to constitute a breach of contract
cause of action within the meaning of Code of Civil Procedure section 430.10, subdivision (e),
because that issue is not before us. NOCROP did not demur on this ground but instead on the
very narrow ground that the claim “is barred because public employees hold their positions by
statute and are prohibited from maintaining a cause of action for breach of contract or breach of
the implied covenant of good faith and fair dealing.” We therefore consider whether all breach of
contract claims by public employees against their employers are prohibited as a matter of law.
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In White v. Davis (2003) 30 Cal.4th 528, 564, 133 Cal.Rptr.2d 648, 68 P.3d 74, the California
Supreme Court reiterated the well-established precedent *312  “that the terms and conditions of
public employment, unlike those of private employment, generally are established by statute or
other comparable enactment ... rather than by contract.” In Miller v. State of California (1977) 18
Cal.3d 808, 813, 135 Cal.Rptr. 386, 557 P.2d 970 (Miller ), the Supreme Court explained, “insofar
as the duration of such employment is concerned, no employee has a vested contractual right to
continue in employment beyond the time or contrary to the terms and conditions fixed by law.”
The Miller court held: “In view of these long and well settled principles, we conclude that the
**459  power of the Legislature to reduce the tenure of plaintiff's civil service position and thereby
to shorten his state service, by changing the mandatory retirement age was not and could not be
limited by any contractual obligation.” (Id. at p. 814, 135 Cal.Rptr. 386, 557 P.2d 970; see, e.g.,
Hill v. City of Long Beach (1995) 33 Cal.App.4th 1684, 1690, 40 Cal.Rptr.2d 125 [appellate court
applied Miller and held “as a matter of law, [the plaintiff] was not entitled to contract remedies
against the City for his removal from the position of managing director”].)


But in Miller, supra, 18 Cal.3d at page 814, 135 Cal.Rptr. 386, 557 P.2d 970, the Supreme Court
explained that it has “distinguished decisions containing language ... ‘to the general effect that
public employment is not held by contract’ because of the fact that ‘[t]hese cases involve the right
to remain in an office or employment, or to the continuation of civil service status.’ [Citation.]
Pension rights, unlike tenure of civil service employment, are deferred compensation earned
immediately upon the performance of services for a public employer ‘[and] cannot be destroyed ...
without impairing a contractual obligation. Thus the courts of this state have refused to hold, in the
absence of special provision, that public employment establishes tenure rights, but have uniformly
held that pension laws ... establish contractual rights.’ ” Citing Kern v. City of Long Beach (1947)
29 Cal.2d 848, 853, 179 P.2d 799, the Miller court further stated: “Although the tenure of a
public employee is not ordinarily based on contract, it is well established that ‘public employment
gives rise to certain obligations which are protected by the contract clause of the Constitution, 15


including the right to the payment of salary which has been earned.’ [Citation.] Accordingly, this
court has repeatedly held that ‘[s]ince a pension right is “an integral portion of contemplated
compensation” [citation] it cannot be destroyed, once it has vested, without impairing a contractual
obligation.’ ” (Miller, supra, at p. 815, 135 Cal.Rptr. 386, 557 P.2d 970.)


15 California Constitution, article I, section 9.


In White v. Davis, supra, 30 Cal.4th at page 566, 133 Cal.Rptr.2d 648, 68 P.3d 74, the Supreme
Court reiterated this precedent, stating: “[P]ast California cases clearly establish that although the
conditions of public employment generally are established by statute rather than by the terms of an
ordinary contract, once a public *313  employee has accepted employment and performed work
for a public employer, the employee obtains certain rights arising from the legislative provisions
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that establish the terms of the employment relationship—rights that are protected by the contract
clause of the state Constitution from elimination or repudiation by the state. As noted, a number
of cases have stated broadly that among the rights protected by the contract clause is ‘the right to
the payment of salary which has been earned.’ ”


Here, the breach of contract claim was solely focused on recovering earned but unpaid wages. 16


Pursuant to Supreme **460  Court authority, discussed ante, Sheppard has a contractual right to
such wages, which is protected by the contract clause of the state Constitution. Thus, Sheppard's
breach of contract claim is not simply defeated by his status as a public employee, as argued by
NOCROP in its demurrer, and NOCROP's demurrer should have been overruled on this point. We
do not comment on whether Sheppard's claim is otherwise viable or provable. 17


16 This case is therefore distinguishable from Lachtman v. Regents of University of California
(2007) 158 Cal.App.4th 187, 197–198, 70 Cal.Rptr.3d 147, in which the plaintiff was
denied advancement in a Ph.D. program and thereby lost his position as a graduate student
researcher. The plaintiff argued his due process rights had been violated by the university's
failure to advance him in the Ph.D. program and the university breached a contract by failing
to pay the salary he would have earned in the future as a graduate student researcher. (Id.
at pp. 197, 207, 70 Cal.Rptr.3d 147.) The Lachtman court did not have before it the issue
presented in this case—whether a public employee may state a breach of contract claim
against his or her employer to seek the recovery of earned but unpaid wages.


17 NOCROP demurred to the breach of contract claim on one additional ground—“[t]he
Complaint lacks the requisite specificity with respect to the periods of time Sheppard worked
as a part-time public employee.” The parties do not raise or address this issue in their
appellate briefs. In light of the reversal of the order sustaining the demurrer to the breach of
contract claim, whether the allegations supporting the claim are sufficiently specific might
be the subject of a future demurrer or motion.


IV.


THE TRIAL COURT DID NOT ERR BY SUSTAINING
NOCROP'S DEMURRER TO THE QUANTUM MERUIT CLAIM .


[14]  The trial court sustained NOCROP's demurrer to Sheppard's quantum meruit claim which
alleged (1) Sheppard “provided valuable services to [NOCROP] in the form of time spent preparing
for each hour of classroom/lab instruction, but received no compensation for rendering those
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services”; (2) “these services were required as part of [Sheppard]'s duties as a part-time Instructor”;
and (3) he “is entitled to payment from [NOCROP] for the reasonable value of those services.”


NOCROP demurred to the quantum meruit claim on the ground that “as a matter of law,
common law claims, including quantum meruit, do not lie *314  against public entities, including
[NOCROP].” (Underscoring omitted.) The trial court sustained NOCROP's demurrer to that claim,
stating: “ ‘[G]enerally a private party cannot sue a public entity on an implied-in-law or quasi-
contract theory, because such a theory is based on quantum meruit or restitution considerations
which are outweighed by the need to protect and limit a public entity's contractual obligations.[’]
(Janis v. California State Lottery Com. (1998) 68 Cal.App.4th 824, 830 [80 Cal.Rptr.2d 549]; and
Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104, 109–110 [65 Cal.Rptr.3d 762].)
[Sheppard]'s claim against the school district for unpaid wages is limited to the cause of action for
breach of an express contract for wages.” (Italics added.)


The trial court properly sustained the demurrer to the quantum meruit claim because such a
claim cannot be asserted against a public entity. Government Code section 815 states: “Except as
otherwise provided by statute: [¶] (a) A public entity is not liable for an injury, whether such injury
arises out of an act or omission of the public entity or a public employee or any other person.”
The Legislative Committee Comment to section 815 states: “This section abolishes all common
law or judicially declared forms of liability for public entities, except for such liability as may
be required by the state or federal constitution....” (Legis. Com. com., 32 West's Ann. Gov.Code
(1995) foll. § 815, p. 167, italics added.) In Miklosy v. Regents of University of California (2008) 44
Cal.4th 876, 900, 80 Cal.Rptr.3d 690, 188 P.3d 629, the Supreme Court held the public employees'
claim against their employer for wrongful termination in violation **461  of public policy was
barred by Government Code section 815. (See also Janis v. California State Lottery Com. (1998)
68 Cal.App.4th 824, 830, 80 Cal.Rptr.2d 549.)


[15]  [16]  In addition, “[a] quantum meruit or quasi-contractual recovery rests upon the equitable
theory that a contract to pay for services rendered is implied by law for reasons of justice.
[Citation.] However, it is well settled that there is no equitable basis for an implied-in-law promise
to pay reasonable value when the parties have an actual agreement covering compensation.”
(Hedging Concepts, Inc. v. First Alliance Mortgage Co. (1996) 41 Cal.App.4th 1410, 1419, 49
Cal.Rptr.2d 191.) As discussed ante, if Sheppard has any right to alleged earned but unpaid wages,
it is a contractual right. His quantum meruit claim therefore fails on this ground as well. We find
no error.


DISPOSITION
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The judgment is reversed as to the order granting judgment on the pleadings pertaining to the
*315  claim for violation of the minimum wage law and the order sustaining the demurrer as to
the claim for breach of contract. The judgment is affirmed pertaining to the order sustaining the
demurrer as to the claim for quantum meruit. Because each party prevailed in part, the parties shall
bear their own costs on appeal.


WE CONCUR: ARONSON, Acting P.J., and IKOLA, J.


All Citations


191 Cal.App.4th 289, 120 Cal.Rptr.3d 442, 263 Ed. Law Rep. 837, 10 Cal. Daily Op. Serv. 16,009,
2010 Daily Journal D.A.R. 19,298


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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6 Cal.5th 59
Supreme Court of California.


SHEPPARD, MULLIN, RICHTER & HAMPTON, LLP, Plaintiff and Respondent,
v.


J-M MANUFACTURING COMPANY, INC., Defendant and Appellant.


S232946
|


Filed 8/30/2018


Synopsis
Background: Attorneys filed action against former client for specific performance, breach of
contract, account stated, services rendered, and quantum meruit, seeking recovery of attorney fees
under engagement agreement relating to prior litigation from which attorneys were disqualified
for simultaneous representation of adverse clients. Client cross-complained for breach of contract,
an accounting, breach of fiduciary duty, and fraudulent inducement, and sought disgorgement of
fees previously paid. The Superior Court, Los Angeles County, No. YC067332, Stuart M. Rice,
J., granted attorneys' petition to compel arbitration pursuant to parties' engagement agreement,
and following arbitration, confirmed award in favor of attorneys. Client appealed. The Court of
Appeal, Collins, J., reversed and remanded. Attorneys filed petition for review. The Supreme Court
granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kruger, J., held that:


[1] arbitration agreement was subject to invalidation on ground that agreement containing
arbitration agreement violated public policy as expressed in professional conduct rules;


[2] continuing attorney-client relationship existed between attorneys and adverse party at time
attorneys entered into engagement agreement with client;


[3] client's consent to waive current and future conflicts under engagement agreement did not
constitute effective consent to concurrent representation of adverse party;


[4] attorneys' simultaneous representation of adverse clients in violation of professional conduct
rule invalidated entire engagement agreement;


[5] question as to whether attorneys were entitled to any compensation was not ripe for review; and
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[6] there was no bright-line rule barring all compensation for legal services performed subject to
improperly waived conflict of interest in violation of professional conduct rule.


Affirmed in part, reversed in part, and remanded with directions.


Opinion, 198 Cal.Rptr.3d 253, superseded.


Chin, J., filed opinion concurring in part and dissenting in part in which Cantil-Sakauye, C.J.,
concurred.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Petition to Compel
Arbitration; Motion to Confirm Arbitration Award; Application to Vacate Arbitration Award.


West Headnotes (24)


[1] Alternative Dispute Resolution Constitutional and statutory provisions and rules of
court
Through California Arbitration Act's (CAA) detailed statutory scheme, the legislature
has expressed a strong public policy in favor of arbitration as a speedy and relatively
inexpensive means of dispute resolution. Cal. Civ. Proc. Code § 1282 et seq.


4 Cases that cite this headnote


[2] Alternative Dispute Resolution Conclusiveness of Adjudication
Where an arbitrator has issued an award, the decision is ordinarily final and thus is not
ordinarily reviewable for error by either the trial or appellate courts. Cal. Civ. Proc. Code
§ 1282 et seq.


[3] Attorneys and Legal Services Canons, codes, or rules of conduct in general
Rules of Professional Conduct are not only ethical standards to guide the conduct of
members of the bar; they also serve as an expression of public policy to protect the public.


1 Case that cites this headnote


[4] Attorneys and Legal Services Making, requisites, and validity
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Attorney contract that has as its object conduct constituting a violation of the Rules
of Professional Conduct is contrary to the public policy of the state and is therefore
unenforceable.


16 Cases that cite this headnote


[5] Alternative Dispute Resolution Validity
Attorneys and Legal Services Making, requisites, and validity
Arbitration award is subject to invalidation on the ground that the attorney engagement
agreement containing the arbitration agreement violates the public policy of the state as
expressed in the Rules of Professional Conduct, as opposed to statutory law; legislative
policy favoring contractual arbitration and finality of arbitral awards applies only when
there is a valid contract to arbitrate, arbitration agreement is invalid and unenforceable if it
is made as part of a contract that was invalid and unenforceable because it violated public
policy, and contract may be held invalid and unenforceable on public policy grounds even
though public policy was not enshrined in a legislative enactment. Cal. Civ. Proc. Code
§ 1282 et seq.; Cal. Civ. Code § 1667.


19 Cases that cite this headnote


[6] Alternative Dispute Resolution Existence and validity of agreement
Whether a contract is entirely illegal, and therefore unenforceable, is an issue for
judicial determination upon the evidence presented to the trial court, and any preliminary
determination of legality by the arbitrator should not be held to be binding upon the trial
court; this is because the question of the validity of the basic contract is essentially a
judicial question, whether the question is raised in opposition to a petition to compel
arbitration or in a postarbitration petition to vacate an arbitral award. Cal. Civ. Code §
1667.


3 Cases that cite this headnote


[7] Alternative Dispute Resolution Modification or termination
If a contract includes an arbitration agreement, and grounds exist to revoke the entire
contract, such grounds would also vitiate the arbitration agreement. Cal. Civ. Code § 1667.


3 Cases that cite this headnote


[8] Alternative Dispute Resolution Modification or termination
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If an otherwise enforceable arbitration agreement is contained in an illegal contract, a party
may avoid arbitration altogether. Cal. Civ. Code § 1667.


8 Cases that cite this headnote


[9] Alternative Dispute Resolution Severability
When alleged illegality goes to only a portion of the contract that does not include the
arbitration agreement, the entire controversy, including the issue of illegality, remains
arbitrable. Cal. Civ. Code § 1667.


4 Cases that cite this headnote


[10] Attorneys and Legal Services Concurrent clients
Attorneys and Legal Services Concurrent clients
Without informed written consent, an attorney and his or her firm cannot simultaneously
represent a client in one matter while representing another party suing that same client in
another matter. Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


11 Cases that cite this headnote


[11] Attorneys and Legal Services Concurrent clients
Attorneys and Legal Services Concurrent clients
General prohibition that, without informed written consent, an attorney and his or her firm
cannot simultaneously represent a client in one matter while representing another party
suing that same client in another matter applies even if the simultaneous representations
may have nothing in common. Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)
(3).


9 Cases that cite this headnote


[12] Attorneys and Legal Services Particular Cases and Contexts
When determining whether continuing attorney-client relationship existed at the time law
firm took on adverse representation in violation of professional conduct rule prohibiting
attorney from simultaneously representing adverse clients, pattern of repeated retainers,
both before and after the filing of the complaint in action involving adverse client, supports
the finding of a continuous relationship. Cal. R. Prof. Conduct 3–310(C)(3).
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1 Case that cites this headnote


[13] Attorneys and Legal Services Making, requisites, and validity
Attorneys and Legal Services Particular Cases and Contexts
At the time attorneys entered into engagement agreement with client in underlying matter,
continuing attorney-client relationship existed between attorneys and adverse party, as
would support determination that attorneys' representation of client violated professional
conduct rule prohibiting attorney from simultaneously representing adverse clients absent
informed consent, rendering engagement agreement unenforceable; attorneys' agreement
with adverse party provided that representation would continue for the length of agreed-
to general employment matters, and agreement did not contain language reserving to
attorneys the right to decline work requested by adverse party, but rather it was an
agreement governing a continuing engagement involving occasional work. Cal. Civ. Code
§ 1667; Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


1 Case that cites this headnote


[14] Attorneys and Legal Services Construction and operation
Attorneys and Legal Services Concurrent clients
Client's consent to waive current and future conflicts under engagement agreement with
attorneys did not constitute effective consent to attorneys' concurrent representation of
adverse party, as would support determination that attorneys' concurrent representation
of client and adverse party violated professional conduct rule prohibiting attorney from
simultaneously representing adverse clients absent informed consent, rendering attorneys'
engagement agreement with client unenforceable, where attorneys failed to disclose to
client the fact that a current conflict actually existed; although attorneys did put client
on notice that a current conflict might exist, attorneys failed to disclose all the relevant
circumstances within in their knowledge relating to representation of client. Cal. Civ. Code
§ 1667; Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


3 Cases that cite this headnote


[15] Attorneys and Legal Services Concurrent clients
Attorneys and Legal Services Concurrent clients
Limitations in professional conduct rule prohibiting attorney from simultaneously
representing adverse clients absent informed consent serve to enforce the attorney's duty,
and the client's legitimate expectation, of loyalty, rather than confidentiality; it is for this
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reason that the rule encompasses simultaneous representation even in unrelated matters
where there is no risk that confidential information will be transmitted. Cal. R. Prof.
Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


1 Case that cites this headnote


[16] Attorneys and Legal Services Concurrent clients
To be “informed,” as term is used in professional conduct rule prohibiting attorney from
simultaneously representing adverse clients absent informed consent, the client's consent
to dual representation must be based on disclosure of all material facts the attorney knows
and can reveal. Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


7 Cases that cite this headnote


[17] Attorneys and Legal Services Concurrent clients
If a conflict of interest is known to an attorney at the time he seeks a waiver, the attorney
is not allowed to hide that conflict, regardless of whether the client is sophisticated
or not; withholding available information about a known, existing conflict is not
consistent with informed consent under professional conduct rule prohibiting attorney
from simultaneously representing adverse clients absent informed consent. Cal. R. Prof.
Conduct 3–310(A)(2), 3–310(A)(1), 3–310(C)(3).


[18] Attorneys and Legal Services Making, requisites, and validity
Attorneys and Legal Services Particular Cases and Contexts
Attorneys and Legal Services Concurrent clients
Attorneys' representation of client in underlying federal qui tam action while also
representing adverse party in separate matter without obtaining client's consent,
in violation of professional conduct rule prohibiting attorney from simultaneously
representing adverse clients absent informed consent, invalidated attorneys' entire
engagement agreement with client; agreement did not encompass matters other than qui
tam action, and agreement undermined ethical rule designed for protection of the client as
well as the preservation of public confidence in the legal profession, which was contrary
to public policy. Cal. Civ. Code § 1667; Cal. R. Prof. Conduct 3–310(A)(2), 3–310(A)
(1), 3–310(C)(3).


1 Case that cites this headnote
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[19] Alternative Dispute Resolution Decisions reviewable;  finality
Question as to whether attorneys were entitled to any compensation for services rendered
to client in underlying qui tam action as a result of its concurrent representation of adverse
party in separate matter, in violation of professional conduct rule prohibiting attorney
from simultaneously representing adverse clients absent informed consent, was not ripe
for review; because trial court ordered attorneys' action against client seeking recovery of
attorney fees relating to qui tam action to arbitration before determining whether parties
had an enforceable contract and refused to review merits of arbitral award after it was
made, trial court did not consider any noncontract issues framed by parties' pleading. Cal.
R. Prof. Conduct 3–310(C)(3).


[20] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” refers to the principle that the law implies a promise to pay for services
performed under circumstances disclosing that they were not gratuitously rendered.


1 Case that cites this headnote


[21] Implied and Constructive Contracts Work and labor in general;  quantum meruit
To recover in quantum meruit, a party need not prove the existence of a contract, but
it must show the circumstances were such that the services were rendered under some
understanding or expectation of both parties that compensation therefore was to be made.


1 Case that cites this headnote


[22] Attorneys and Legal Services Forfeiture of compensation; disgorgement
State law does not establish a bright-line rule barring all compensation for legal services
performed subject to an improperly waived conflict of interest in violation of professional
conduct rule prohibiting attorney from simultaneously representing adverse clients absent
informed consent, no matter the circumstances surrounding the violation; egregiousness
of attorney's conduct, its potential and actual effect on the client and the attorney-client
relationship, and the existence of alternative remedies are all relevant to whether and to
what extent forfeiture of compensation is warranted, and rule of automatic and complete
forfeiture for every breach of fiduciary duty would deprive the remedy of its equitable
nature and would disserve its purpose of protecting relationships of trust. Cal. R. Prof.
Conduct 3–310(C)(3); Restatement (Third) of Law Governing Lawyers § 37.
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8 Cases that cite this headnote


[23] Attorneys and Legal Services Forfeiture of compensation; disgorgement
Rule governing attorney forfeiture derives primarily from the general principle of equity
that a fiduciary's breach of trust undermines the value of his or her services. Restatement
(Third) of Law Governing Lawyers § 37.


1 Case that cites this headnote


[24] Attorneys and Legal Services Quantum meruit in general
Attorneys and Legal Services Performance or breach
When a law firm seeks fees in quantum meruit that it is unable to recover under the
contract because it has breached an ethical duty to its client, at least absent exceptional
circumstances, the contractual fee will not serve as an appropriate measure of quantum
meruit recovery.


Witkin Library Reference: 1 Witkin, Cal. Procedure (5th ed. 2008) Attorneys, § 425
[Quantum Meruit Recovery.]


2 Cases that cite this headnote


**4  ***428  Los Angeles County Super. Ct. No. YC067332, Ct.App. 2/4 B256314, Stuart M.
Rice, Judge


Attorneys and Law Firms


Greines, Martin, Stein & Richland, Kent L. Richland, Barbara W. Ravitz, Robert A. Olson and
Jeffrey E. Raskin for Defendant and Appellant.


Steven W. Murray as Amicus Curiae on behalf of Defendant and Appellant.


Litigation Law Group, Gordon M. Fauth, Jr., and Rosanne L. Mah for Exponential Interactive, Inc.,
Halston Operating Company, LLC, Herbalife International of America, Inc., JDI Display America,
Inc., Kimberly-Clark Corporation, Leaf Group Ltd., NETGEAR, Inc., Newegg Inc., Turo Inc.,
Varian Medical Systems, Inc., and VidAngel, Inc., as Amici Curiae on behalf of Defendant and
Appellant.
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Reuben Raucher & Blum, Stephen L. Raucher, Pokuaa M. Enin; Karpman & Associates and Diane
L. Karpman for Beverly Hills Bar Association as Amicus Curiae on behalf of Defendant and
Appellant.


Amar D. Sarwal, Mary L. Blatch; Liang Ly, John K. Ly and Jason L. Liang for Association of
Corporate Counsel as Amicus Curiae on behalf of Defendant and Appellant.


Gibson, Dunn & Crutcher, Kevin S. Rosen, Theane Evangelis, Bradley J. Hamburger, Andrew G.
Pappas, Heather L. Richardson and Jeremy S. Smith for Plaintiff and Respondent.


Spertus, Landes & Umhofer, James W. Spertus and Jennifer E. LaGrange for Amici Legal Scholars
as Amicus Curiae on behalf of Plaintiff and Respondent.


Holland & Knight, Paul C. Workman, Peter R. Jarvis and Marissa E. Buck for Amici Law Firms
as Amicus Curiae on behalf of Plaintiff and Respondent.


Samuel Bellicini; Fishkin & Slatter, Jerome Fishkin; Rogers Joseph O'Donnell and Merri A.
Baldwin for The Association of Discipline Defense Counsel as Amicus Curiae on behalf of
Plaintiff and Respondent.


Sidley Austin, Mark E. Haddad, Joshua E. Anderson and David R. Carpenter for Professional
Liability Insurers, AF Beazley Syndicate 623/2623 at Lloyd's, CNA Financial Corporation,
Endurance US Holdings Corp., and W.R. Berkley as Amici Curiae on behalf of Plaintiff and
Respondent.


Opinion


KRUGER, J.


**5  *67  A large law firm agreed to represent a manufacturing company in a federal qui tam
action brought on behalf of a number of public *68  entities. During the same time period, the law
firm represented one of these public entities in matters unrelated to the qui tam suit. Both clients
had executed engagement agreements that purported to waive all such conflicts of interest, current
or future, but the agreements did not specifically refer to any conflict and the law firm did not tell
either client about its representation of the other. This arrangement fell apart when the public entity
discovered the conflict and successfully moved to have the firm disqualified in ***429  the qui
tam action. A fight over the manufacturer's outstanding law firm bills followed, and the dispute was
sent to arbitration in accordance with an arbitration clause in the parties' engagement agreement.


The arbitrators ruled in the law firm's favor and the superior court confirmed the award, but the
Court of Appeal reversed. That court concluded that the matter should never have been arbitrated
because, notwithstanding the broad conflict waiver in the engagement agreement, the law firm's
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undisclosed conflict of interest violated rule 3-310(C)(3) of the Rules of Professional Conduct.
This ethical violation, the court ruled, rendered the parties' agreement, including the arbitration
clause, unenforceable in its entirety. The Court of Appeal further held that the conflict of interest
disentitled the law firm from receiving any compensation for the work it performed for the
manufacturer while also representing the utility district in other matters.


We agree with the Court of Appeal that, under the framework established in Loving & Evans v.
Blick (1949) 33 Cal.2d 603, 204 P.2d 23, the law firm's conflict of interest rendered the agreement
with the manufacturer, including its arbitration clause, unenforceable as against public policy.
Although the manufacturer signed a conflicts waiver, the waiver was not effective because the
law firm failed to disclose a known conflict with a current client. But we conclude, contrary to
the Court of Appeal, that the ethical violation does not categorically disentitle the law firm from
recovering the value of the services it rendered to the manufacturer; whether principles of equity
entitle the law firm to some measure of compensation is a matter for the trial court to address in
the first instance.


I.


In 2006, a qui tam action was filed against J-M Manufacturing Company, Inc. (J-M), a pipe
manufacturing company, in federal court in California. John Hendrix, the relator in the action,
alleged that J-M had misrepresented the strength of polyvinyl chloride pipe it had sold to
approximately 200 public entities around the country for use in their water and sewer systems. In
early 2010, the complaint was unsealed, and many of these public entities intervened in the case.


*69  As these events were unfolding, J-M began to consider replacing the law firm that had been
representing it in the action. In February 2010, shortly after the complaint was unsealed, J-M's
general counsel, Camilla Eng, invited attorneys from the law firm of Sheppard, Mullin, Richter
& Hampton, LLP (Sheppard Mullin), to discuss taking over the representation from the other law
firm. The attorneys, Bryan Daly and Charles Kreindler, ran a conflicts check to determine whether
Sheppard Mullin had represented **6  any of the public entities identified as the real parties in
interest in the qui tam action. The conflicts check revealed that another Sheppard Mullin attorney,
Jeffrey Dinkin, had done employment-related work for a public entity intervener, South Tahoe
Public Utility District (South Tahoe), on and off since at least 2002, and most recently in November
2009. South Tahoe had, however, signed an advance waiver of conflicts in cases unrelated to
the employment matters on which Dinkin had provided assistance. After internal consultation,
Sheppard Mullin's general counsel opined that because of this advance conflict waiver, the firm
could take on representation of J-M in the qui tam action.
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On March 4, 2010, Sheppard Mullin and J-M signed an engagement agreement. Under the heading
“Scope of Representation,” ***430  the agreement recited that Sheppard Mullin was engaged
to represent J-M in the qui tam action. The agreement provided that the representation would
terminate on completion of the lawsuit and “any related claims and proceedings,” unless the law
firm agreed separately to provide J-M other legal services. The agreement recited the terms of
the representation, including payment of fees, and provided that these terms would also apply to
other engagements for J-M that Sheppard Mullin might undertake, except as the parties otherwise
agreed.


The engagement agreement also contained a conflict waiver much like the one South Tahoe had
signed. The waiver provision provided:


“Conflicts with Other Clients. Sheppard, Mullin, Richter & Hampton LLP has many attorneys and
multiple offices. We may currently or in the future represent one or more other clients (including
current, former, and future clients) in matters involving [J-M]. We undertake this engagement on
the condition that we may represent another client in a matter in which we do not represent [J-
M], even if the interests of the other client are adverse to [J-M] (including appearance on behalf
of another client adverse to [J-M] in litigation or arbitration) and can also, if necessary, examine
or cross-examine [J-M] personnel on behalf of that other client in such proceedings or in other
proceedings to which [J-M] is not a party provided the other matter is not substantially related
to our representation of [J-M] and in the course of representing [J-M] we have not obtained
confidential information of [J-M] material to representation of the other client. By consenting
to this arrangement, [J-M] is waiving our obligation of loyalty to it so long as we maintain
confidentiality and adhere to the foregoing limitations. We seek this consent to allow our Firm
to meet the *70  needs of existing and future clients, to remain available to those other clients
and to render legal services with vigor and competence. Also, if an attorney does not continue an
engagement or must withdraw therefrom, the client may incur delay, prejudice or additional cost
such as acquainting new counsel with the matter.”


Although Eng revised certain portions of the engagement agreement before signing, she made no
changes to the conflict waiver provision. Sheppard Mullin did not tell J-M about its representation
of South Tahoe before or at the time the engagement agreement was signed.


The engagement agreement also contained an arbitration clause, providing that any dispute over
fees or charges that was not resolved through voluntary arbitration under the auspices of the
California State Bar, and any other type of dispute between the parties, would be settled by
“mandatory binding arbitration” conducted in accordance with the California Arbitration Act
(CAA; Code Civ. Proc., § 1282 et seq.). The arbitration clause also stated the agreement would
be governed by California law.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1282&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sheppard, Mullin, Richter & Hampton, LLP v. J-M Manufacturing..., 6 Cal.5th 59 (2018)
425 P.3d 1, 237 Cal.Rptr.3d 424, 18 Cal. Daily Op. Serv. 8717...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


Dinkin, the Sheppard Mullin employment partner, again began actively working for South Tahoe
later in March 2010, a few weeks after Sheppard Mullin began representing J-M. Over the course
of the following year, Sheppard Mullin billed South Tahoe for about 12 hours of work. During
this period, South Tahoe's attorneys in the qui tam action became aware that Sheppard Mullin was
now representing J-M in that action. In March 2011, South Tahoe's attorneys in the qui tam action
wrote to Sheppard Mullin asking for an explanation for the firm's failure to inform South Tahoe
of the adverse representation. **7  Sheppard Mullin responded by reminding South Tahoe of its
earlier conflicts waiver. Dissatisfied with this response, ***431  South Tahoe filed a motion to
disqualify Sheppard Mullin in the qui tam proceeding.


In July 2011, the district court granted the disqualification motion, ruling that Sheppard Mullin's
simultaneous representation of South Tahoe and J-M had been undertaken without adequately
informed waivers in violation of rule 3-310(C)(3) of the Rules of Professional Conduct.


During its representation of J-M, Sheppard Mullin performed approximately 10,000 hours of work
in the qui tam action and a related state court action. According to Sheppard Mullin Attorney
Kreindler, the firm's billings totaled more than $3 million, of which more than $1 million remained
unpaid.


Sheppard Mullin sued J-M for the unpaid fees. J-M cross-complained for breach of contract, an
accounting, breach of fiduciary duty, and fraudulent *71  inducement; it also sought disgorgement
of fees previously paid to Sheppard Mullin, as well as exemplary damages.


Sheppard Mullin petitioned for an order compelling arbitration under Code of Civil Procedure
section 1281.2. J-M opposed the order, asserting that Sheppard Mullin's conflict of interest had
rendered the parties' entire agreement illegal and unenforceable. Overruling J-M, the superior court
granted the petition to compel arbitration. 1


1 J-M petitioned the Court of Appeal for a writ of mandate, but the petition was summarily
denied.


The arbitrators ruled in Sheppard Mullin's favor. They observed that “the better practice” would
have been for the firm to disclose its representation of South Tahoe and seek J-M's specific waiver
of the conflict. But the arbitrators concluded that, even assuming Sheppard Mullin's failure to
disclose the conflict constituted an ethical violation, the violation was not sufficiently serious or
egregious to warrant forfeiture or disgorgement. The arbitrators observed that Sheppard Mullin's
representation of South Tahoe involved matters unrelated to the qui tam action and that the conflict
of interest had not caused J-M damage, prejudiced its defense of the qui tam action, resulted in
communication of its confidential information to South Tahoe, or rendered Sheppard Mullin's
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representation less effective or less valuable. The arbitrators awarded Sheppard Mullin more than
$1.3 million in fees and interest.


Sheppard Mullin petitioned the superior court to confirm the award, but J-M petitioned to vacate it,
renewing its contention that the parties' engagement agreement was illegal and unenforceable due
to Sheppard Mullin's simultaneous representation of adverse interests in violation of rule 3-310(C)
(3) of the Rules of Professional Conduct. Again overruling J-M's objection, the superior court
confirmed the award. Citing Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 10 Cal.Rptr.2d 183,
832 P.2d 899 (Moncharsh ), the court held that a violation of the Rules of Professional Conduct
does not render a retainer agreement unenforceable. The court concluded that the arbitrators
therefore did not exceed their powers in awarding the contractual fees. (Code Civ. Proc., § 1286.2,
subd. (a)(4).)


The Court of Appeal reversed. The court explained that California law, unlike federal law,
treats a challenge to the legal enforceability of a contract as a matter for the court to decide,
regardless of whether the contract contains an arbitration clause. The appellate court concluded
that here, Sheppard Mullin's concurrent representation of J-M and South Tahoe violated ***432
rule 3-310(C)(3) of the Rules of Professional Conduct, notwithstanding the scope of the
conflict waivers in the parties' respective engagement agreements. This *72  violation, the court
concluded, both rendered the engagement agreement with J-M unenforceable and disentitled
Sheppard Mullin from any fees for representing J-M while it was simultaneously representing
South Tahoe in other matters. For fee calculation purposes, the court remanded to the superior
court to determine when precisely Sheppard Mullin's representation of South Tahoe began.


We granted Sheppard Mullin's petition for review. The petition presents three questions: (1)
whether a court may invalidate an arbitration award on the ground that the **8  agreement
containing the arbitration agreement violates the public policy of the state as expressed in the
Rules of Professional Conduct, as opposed to statutory law; (2) whether Sheppard Mullin violated
the Rules of Professional Conduct in view of the broad conflicts waiver signed by J-M; and (3)
whether any such violation automatically disentitles Sheppard Mullin from any compensation for
the work it performed on behalf of J-M. We consider each of these questions in turn.


II.


[1]  [2] The threshold question in the case concerns the proper scope of judicial review of the
arbitrators' award under the CAA. 2  The CAA is “a comprehensive statutory scheme regulating
private arbitration in this state.” (Moncharsh, supra, 3 Cal.4th at p. 9, 10 Cal.Rptr.2d 183, 832 P.2d
899.) “Through this detailed statutory scheme, the Legislature has expressed a ‘strong public policy
in favor of arbitration as a speedy and relatively inexpensive means of dispute resolution.’ ” (Ibid.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003711&cite=CASTRPCR3-310&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003711&cite=CASTRPCR3-310&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0000661&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0000661&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0004040&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1286.2&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1286.2&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003711&cite=CASTRPCR3-310&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0004040&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&fi=co_pp_sp_4040_9&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_9 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0004040&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&fi=co_pp_sp_4040_9&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_9 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0004040&originatingDoc=If2822250ac8611e8943bb2cb5f7224e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sheppard, Mullin, Richter & Hampton, LLP v. J-M Manufacturing..., 6 Cal.5th 59 (2018)
425 P.3d 1, 237 Cal.Rptr.3d 424, 18 Cal. Daily Op. Serv. 8717...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 14


To effectuate that policy, the CAA provides that “[a] written agreement to submit to arbitration an
existing controversy or a controversy thereafter arising is valid, enforceable and irrevocable, save
upon such grounds as exist for the revocation of any contract.” (Code Civ. Proc., § 1281.) Where,
as here, an arbitrator has issued an award, the decision is ordinarily final and thus “is not ordinarily
reviewable for error by either the trial or appellate courts.” (Moncharsh, at p. 13, 10 Cal.Rptr.2d
183, 832 P.2d 899.) The exceptions to this rule of finality are specified by statute. As relevant here,
the CAA provides that a court may vacate an arbitration award when “[t]he arbitrators exceeded
their powers and the award cannot be corrected without affecting the merits of the decision upon
the controversy submitted.” (Code Civ. Proc., § 1286.2, subd. (a)(4) (section 1286.2(a)(4)).)


2 As noted, the parties' agreement calls for application of California law, including the CAA,
and both parties agree that the CAA governs. This case thus presents no question concerning
application of the Federal Arbitration Act, 9 United States Code section 1 et seq. (See Volt
Info. Sciences v. Leland Stanford Jr. U. (1989) 489 U.S. 468, 470, 109 S.Ct. 1248, 103
L.Ed.2d 488; Cronus Investments, Inc. v. Concierge Services (2005) 35 Cal.4th 376, 387, 25
Cal.Rptr.3d 540, 107 P.3d 217.)


*73  In Loving & Evans v. Blick, supra, 33 Cal.2d 603, 204 P.2d 23 (Loving & Evans ), this court
held that the excess-of-authority exception applies, and an arbitral award must be vacated, when a
court determines that the arbitration has been undertaken to enforce a contract that is “illegal and
against the public policy of the state.” (Loving & Evans, at p. 610, 204 P.2d 23 (plur. opn. of Spence,
J.); see id. at p. 615, 204 P.2d 23 (conc. opn. of Edmonds, J.).) Sheppard Mullin does not ask us
to revisit that holding. It does, however, argue that the Loving & Evans illegality exception should
apply only to contracts that are ***433  found to violate public policy as it has been declared by
the Legislature. Because the Rules of Professional Conduct are not promulgated by the Legislature,
Sheppard Mullin argues, a violation of the rules can afford no ground for vacating an arbitration
award under section 1286.2(a)(4) of the CAA. We reject the argument.


A.


Under general principles of California contract law, a contract is unlawful, and therefore
unenforceable, if it is “[c]ontrary to an express provision of law” or “[c]ontrary to the policy of
express law, though not expressly prohibited.” (Civ. Code, § 1667.)


While this court has recognized that “questions of public policy are primarily for the legislative
department to determine,” we have also held that a contract or transaction may be found contrary to
public policy even if the Legislature has not yet spoken to the issue. (Safeway Stores v. Retail Clerks
etc. Assn. (1953) 41 Cal.2d 567, 574, 261 P.2d 721 [“In cases without number the state courts
have declared contracts, transactions and activities ... to be contrary to public policy where their
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legislative departments have not spoken on the subject.”]; Green v. Ralee Engineering Co. (1998)
19 Cal.4th 66, 82, 78 Cal.Rptr.2d 16, 960 P.2d 1046 [administrative regulations promulgated to
effectuate statutory **9  authority “may be manifestations of important public policy”].)


[3]  [4] As particularly relevant here, California courts have held that a contract or transaction
involving attorneys may be declared unenforceable for violation of the Rules of Professional
Conduct, the set of binding rules governing the ethical practice of law in the State of California.
In Chambers v. Kay (2002) 29 Cal.4th 142, 126 Cal.Rptr.2d 536, 56 P.3d 645 (Chambers ), this
court refused enforcement of a fee division agreement undertaken without written client consent,
on the ground that the arrangement violated the Rules of Professional Conduct. We noted that
the California State Bar is authorized by statute to formulate these rules, and they are adopted
with the approval of this court. (Chambers, at p. 156, 126 Cal.Rptr.2d 536, 56 P.3d 645; see Bus.
& Prof. Code, §§ 6076–6077.) To enforce the fee division agreement, we observed, would *74
be to countenance “a violation of a rule we formally approved in order ‘to protect the public
and to promote respect and confidence in the legal profession.’ ” (Chambers, at p. 158, 126
Cal.Rptr.2d 536, 56 P.3d 645, quoting Rules Prof. Conduct, rule 1–100(A).) It would be “absurd,”
we concluded, for a court to aid an attorney in enforcing a transaction prohibited by the rules.
(Chambers, at p. 161, 126 Cal.Rptr.2d 536, 56 P.3d 645.) Both before and after Chambers, Courts
of Appeal reached similar conclusions about similar fee splitting arrangements in violation of the
Rules of Professional Conduct. As the court explained in Altschul v. Sayble (1978) 83 Cal.App.3d
153, 147 Cal.Rptr. 716, the rules “are not only ethical standards to guide the conduct of members
of the bar; but they also serve as an expression of public policy to protect the public.” (Id. at
p. 163, 147 Cal.Rptr. 716; see id. at pp. 159–164, 147 Cal.Rptr. 716; Kallen v. Delug (1984)
157 Cal.App.3d 940, 948–951, 203 Cal.Rptr. 879; Scolinos v. Kolts (1995) 37 Cal.App.4th 635,
639–640, 44 Cal.Rptr.2d 31; Margolin v. Shemaria (2000) 85 Cal.App.4th 891, 901–903, 102
Cal.Rptr.2d 502; McIntosh v. Mills (2004) 121 Cal.App.4th 333, 344–346, 17 Cal.Rptr.3d 66.) It
follows that an attorney contract that has as its object conduct constituting a violation of the Rules
of Professional Conduct is contrary to the public policy of this state and is therefore unenforceable.


***434  B.


[5] The question Sheppard Mullin raises here is whether a different, more restrictive rule ought
to apply when a court considers the lawfulness of a contract on review of an arbitrator's decision,
applying the illegality exception recognized in Loving & Evans.


The specific question in Loving & Evans concerned the validity of an arbitration award granted to a
group of unlicensed contractors feuding with a property owner. (Loving & Evans, supra, 33 Cal.2d
at pp. 604–605, 204 P.2d 23.) The superior court had confirmed the award without establishing
that the contractors had at least substantially complied with the licensing statutes. We held this was
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error because to enforce the agreement of an unlicensed contractor would violate the public policy
codified in statutes forbidding unlicensed persons from engaging in the contracting business and
from recovering compensation for such business. (Id. at pp. 606–607, 613–614, 204 P.2d 23 (plur.
opn. of Spence, J.); see id. at p. 615, 204 P.2d 23 (conc. opn. of Edmonds, J.).)


[6] We acknowledged that the merits of an arbitral award are not generally subject to judicial
review, but explained that “the rules which give finality to the arbitrator's determination of ordinary
questions of fact or of law are inapplicable where the issue of illegality of the entire transaction
is raised in a proceeding for the enforcement of the arbitrator's award.” (Loving & Evans, supra,
33 Cal.2d at p. 609, 204 P.2d 23.) Whether a contract is entirely illegal, *75  and therefore
unenforceable, is an issue “for judicial determination upon the evidence presented to the trial court,
and any preliminary determination of legality by the arbitrator ... should not be held to be binding
upon the trial court.” (Ibid.) This is because “[t]he question of the validity of the basic contract [is]
essentially a judicial question,” whether the question is raised in opposition to a petition to compel
arbitration or in a postarbitration petition to vacate an arbitral award. (Id. at p. 610, 204 P.2d 23.)
“If this were not the rule,” **10  we reasoned, “courts would be compelled to stultify themselves
by lending their aid to the enforcement of contracts which have been declared by statute to be
illegal and void. A party seeking confirmation cannot be permitted to rely upon the arbitrator's
conclusion of legality for the reason that paramount considerations of public policy require that
this vital issue be committed to the court's determination whenever judicial aid is sought.” (Id. at
p. 614, 204 P.2d 23.)


In the years since Loving & Evans was decided, this court has identified limits to this exception
to arbitral finality, but the court has not questioned the continued validity of the exception itself. 3


In ***435  Ericksen, Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983)
35 Cal.3d 312, 197 Cal.Rptr. 581, 673 P.2d 251 (Ericksen ), we considered whether a party is
entitled to avoid arbitration pursuant to a contractual arbitration clause when the party alleges it
was fraudulently induced to enter into the contract. We answered the question in the negative,
concluding that the agreement to arbitrate was severable from the remainder of the contract,
and the question of whether the *76  contract (as opposed to the agreement to arbitrate) had
been fraudulently induced was thus a matter for the arbitrator to consider in the first instance.
(Id. at pp. 317–320, 197 Cal.Rptr. 581, 673 P.2d 251, citing, inter alia, Prima Paint v. Flood
& Conklin (1967) 388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270 [reaching same conclusion in
case of alleged fraudulent inducement].) We also considered “the practical consequences of a
rule which would allow a party to avoid an arbitration commitment” merely by pleading that the
other party never intended to fulfill its contractual obligations. (Ericksen, supra, at pp. 322–323,
197 Cal.Rptr. 581, 673 P.2d 251.) In holding such a fraud claim did not preclude arbitration, we
distinguished Loving & Evans and other cases in which “the issue of illegality of the contract has
been raised.” (Ericksen, at p. 316, fn. 2, 197 Cal.Rptr. 581, 673 P.2d 251.) We explained that while
“[q]uestions of public policy which are implicated by an illegal agreement ... might be ill-suited
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for arbitral determination,” the same is not true of “garden-variety ‘fraud in the inducement’ ”
claims “related to performance failure.” (Id. at p. 317, fn. 2, 197 Cal.Rptr. 581, 673 P.2d 251.)
The latter sort of claims, we explained, are, by contrast, “ideally suited for the arbitrator's expert
determination.” (Ibid.)


3 Since Loving & Evans, the Courts of Appeal in several cases have applied the illegality
exception in declining to confirm arbitration awards based on a judicial determination
that the parties' contract violated public policy and was therefore void and unenforceable
in its entirety. (Lindenstadt v. Staff Builders, Inc. (1997) 55 Cal.App.4th 882, 892–893,
64 Cal.Rptr.2d 484 [whether unlicensed person acted as real estate broker is for court to
determine, not arbitrator]; All Points Traders, Inc. v. Barrington Associates (1989) 211
Cal.App.3d 723, 737, 259 Cal.Rptr. 780 [where arbitrator made award to unlicensed person
who allegedly acted as a real estate broker in violation of statute, “the issue of illegality
is one for judicial determination upon the evidence presented to the trial court”]; Green
v. Mt. Diablo Hospital Dist. (1989) 207 Cal.App.3d 63, 66, 71–73, 254 Cal.Rptr. 689
[allegations that hospital district's buy-out agreement with executive constituted illegal gift
of public funds, illegal payment of extra compensation, etc., constituted claims of illegality
voiding entire contract and were subject to judicial determination; trial court properly denied
petition to compel arbitration]; Bianco v. Superior Court (1968) 265 Cal.App.2d 126, 129–
130, 71 Cal.Rptr. 322 [applying rule to claim that oil drilling contract was unenforceable
because the parties failed to obtain the required drilling permits; petition to compel arbitration
should have been denied]; see also Epic Medical Management, LLC v. Paquette (2015)
244 Cal.App.4th 504, 512, 198 Cal.Rptr.3d 28 [stating rule that “[w]hen it is alleged that
the contract in its entirety is illegal, the issue is reviewable,” but finding rule inapplicable
because allegedly illegal transactions were only an incidental part of parties' contractual
arrangement]; Ahdout v. Hekmatjah (2013) 213 Cal.App.4th 21, 36, 152 Cal.Rptr.3d 199 [in
case involving unlicensed person acting as contractor, distinguishing Loving & Evans on
ground that claim of illegality went to only one provision of broad development agreement];
Cotchett, Pitre & McCarthy v. Universal Paragon Corp. (2010) 187 Cal.App.4th 1405, 1417,
fn. 1, 114 Cal.Rptr.3d 781 [noting entire-illegality principle but declining to address it in
view of lack of illegality].)


Later, in Moncharsh, supra, 3 Cal.4th 1, 10 Cal.Rptr.2d 183, 832 P.2d 899, we considered whether
the claimed illegality of a provision of a contract (as opposed to the entirety of the contract)
constitutes grounds for vacating an arbitral award. In that case, an attorney and law firm executed
an employment agreement that, among other things, **11  provided for the remittance of a
substantial percentage of future fees to the law firm if the attorney left and took clients with him.
When the attorney did just that, the firm demanded its contractual share, and the attorney refused.
The parties submitted the ensuing dispute to an arbitrator in accordance with the arbitration clause
of the employment agreement. (Id. at pp. 6–7, 10 Cal.Rptr.2d 183, 832 P.2d 899.) In the arbitration
proceedings, the attorney argued that the fee sharing clause was unenforceable because it violated
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the Rules of Professional Conduct and case law on entitlement to fees from a former client, but the
arbitrator rejected the argument. The attorney sought judicial review of the merits of that ruling
through a petition to vacate or modify the award under ***436  Code of Civil Procedure section
1286.2, citing Loving & Evans in support of his claim for judicial review. (Moncharsh, at pp. 7–
8, 31, 10 Cal.Rptr.2d 183, 832 P.2d 899.)


[7]  [8]  [9] This court rejected the argument. Loving & Evans, we emphasized, concerned a
claim that the contract was illegal not just in part, but in whole. (Moncharsh, supra, 3 Cal.4th at
pp. 31–32, 10 Cal.Rptr.2d 183, 832 P.2d 899.) The distinction mattered, we explained, because
the CAA calls for the enforcement of an arbitration agreement unless there are grounds for
revoking that agreement. (Moncharsh, at p. 29, 10 Cal.Rptr.2d 183, 832 P.2d 899; see Code Civ.
Proc., § 1281.2.) “If a contract includes an arbitration agreement, and grounds exist to revoke the
entire contract, such grounds would also vitiate the arbitration agreement. Thus, if an otherwise
enforceable arbitration agreement is contained in an illegal contract, a party may avoid *77
arbitration altogether.” (Moncharsh, at p. 29, 10 Cal.Rptr.2d 183, 832 P.2d 899, italics added.) 4


But when, as in Moncharsh itself, “the alleged illegality goes to only a portion of the contract (that
does not include the arbitration agreement), the entire controversy, including the issue of illegality,
remains arbitrable.” (Id. at p. 30, 10 Cal.Rptr.2d 183, 832 P.2d 899.) We accordingly rejected the
suggestion that judicial review of an arbitrator's decision is routinely available in such cases. (Id.
at p. 32, fn. 14, 10 Cal.Rptr.2d 183, 832 P.2d 899.)


4 Despite its broad phrasing, Moncharsh did not purport to overrule Ericksen, supra, 35 Cal.3d
at pages 316 to 317, footnote 2, 322 to 323, 197 Cal.Rptr. 581, 673 P.2d 251, in which we
had taken the view that fraudulent inducement in the making of the contract, as distinguished
from illegality, is not a ground for vitiating an arbitration agreement contained therein.


In the portion of Moncharsh on which Sheppard Mullin relies most heavily, we went on to observe
“that there may be some limited and exceptional circumstances justifying judicial review of an
arbitrator's decision when a party claims illegality affects only a portion of the underlying contract.
Such cases would include those in which granting finality to an arbitrator's decision would be
inconsistent with the protection of a party's statutory rights.” (Moncharsh, supra, 3 Cal.4th at p.
32, 10 Cal.Rptr.2d 183, 832 P.2d 899, citing Shearson/American Express Inc. v. McMahon (1987)
482 U.S. 220, 225–227, 107 S.Ct. 2332, 96 L.Ed.2d 185.) In light of the legislative policy in favor
of arbitral finality, however, we counseled that courts should be reluctant to invalidate an award on
such a ground “[w]ithout an explicit legislative expression of public policy.” (Moncharsh, at p. 32,
10 Cal.Rptr.2d 183, 832 P.2d 899, italics added.) “Absent a clear expression of illegality or public
policy undermining” the statutory presumption favoring private arbitration and the finality of
arbitral awards, “an arbitral award should ordinarily stand immune from judicial scrutiny.” (Ibid.)
The particular ethical rules the attorney had cited were inadequate for this purpose, we held, as
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the rules said nothing to suggest arbitration was inappropriate to resolve what was “essentially an
ordinary fee dispute.” (Id. at p. 33, 10 Cal.Rptr.2d 183, 832 P.2d 899.)


Sheppard Mullin seizes on the reference to an “explicit legislative expression of public policy”
in this passage to argue that judicial review of the arbitral award in this case should be limited
to whether the parties' agreement violates a statute or comparable declaration of the Legislature.
But the language on which Sheppard Mullin relies is not fairly read as a general caution ***437
against reliance on nonlegislative expressions of public policy in considering the enforceability
of contracts containing arbitration agreements. **12  The passage was concerned with a different
subject: when, notwithstanding a valid and enforceable arbitration agreement, an arbitrator's
resolution of a particular issue should be subject to judicial review for legal error. The court noted
that such review might be warranted when “granting finality to an arbitrator's decision would be
inconsistent with the protection of a party's statutory rights,” but it advised courts to be wary of
such claims in the *78  absence of a clear expression of statutory policy. (Moncharsh, 3 Cal.4th
at p. 32, 10 Cal.Rptr.2d 183, 832 P.2d 899, italics added; see also id. at p. 33, 10 Cal.Rptr.2d 183,
832 P.2d 899 [“[T]he normal rule of limited judicial review may not be avoided by a claim that
a provision of the contract, construed or applied by the arbitrator, is ‘illegal,’ except in rare cases
when according finality to the arbitrator's decision would be incompatible with the protection of
a statutory right.”].) Moncharsh did not suggest, much less hold, that a court presented with a
claim that an entire contract or transaction is void for illegality is limited to considering only those
expressions of public policy that are contained in legislative enactments.


Sheppard Mullin argues that it makes no sense to distinguish for these purposes between claims of
partial contractual illegality and complete illegality; in either case, it argues, the legislative policy
favoring contractual arbitration should yield only when the contract violates public policy as the
Legislature has declared it. But ever since Loving & Evans—whose continued validity Sheppard
Mullin has not questioned—California cases have made clear that the legislative policy favoring
contractual arbitration, and the finality of arbitral awards, applies only when there is, in fact, a
valid contract to arbitrate. (Loving & Evans, supra, 33 Cal.2d at p. 610, 204 P.2d 23.) And as we
said in Moncharsh, while a claim that a single provision of a contract is illegal ordinarily has no
bearing on the validity of the parties' agreement to arbitrate, the same is not true of a claim that the
entire contract is void for illegality. In such cases, we have said, the agreement to arbitrate cannot
be severed from the remainder, and a court is not bound to confirm the results of an arbitration
conducted under such a contract. (Moncharsh, supra, 3 Cal.4th at p. 29, 10 Cal.Rptr.2d 183, 832
P.2d 899.)


Sheppard Mullin also makes much of the fact that Loving & Evans itself concerned a claim
of illegality premised on violation of statutory law, and references to the nature of the claim
are scattered throughout the opinion. (E.g., Loving & Evans, supra, 33 Cal.2d at p. 604, 204
P.2d 23 [the arbitration award could not “be reconciled with the settled public policy of this
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state as expressed in our statutory law”]; id. at p. 612, 204 P.2d 23 [confirming the arbitration
award “would be tantamount to giving judicial approval to acts which are declared unlawful
by statute”].) Subsequent cases applying the Loving & Evans illegality exception have involved
similar scenarios. (E.g., All Points Traders, Inc. v. Barrington Associates, supra, 211 Cal.App.3d at
p. 737, 259 Cal.Rptr. 780 [unlicensed person allegedly acted as a real estate broker in violation of
statute].) 5  But the logic of ***438  these cases is not so limited. As we have since explained, the
basic premise of Loving & Evans is that an agreement to *79  arbitrate is invalid and unenforceable
if it is made as part of a contract that is invalid and unenforceable because it violates public policy.
(Moncharsh, supra, 3 Cal.4th at p. 29, 10 Cal.Rptr.2d 183, 832 P.2d 899; Loving & Evans, at p. 610,
204 P.2d 23; accord, Richey v. AutoNation, Inc. (2015) 60 Cal.4th 909, 917, 182 Cal.Rptr.3d 644,
341 P.3d 438 [notwithstanding general rules of arbitral finality, “judicial review may be warranted
when a party claims that an arbitrator has enforced an entire contract or transaction that is illegal”].)
And as noted, California law holds that a contract may be held invalid and unenforceable on public
policy grounds even though the public policy is not enshrined in a legislative enactment.


5 Green v. Mt. Diablo Hospital Dist., supra, 207 Cal.App.3d at pages 71 to 73, 254 Cal.Rptr.
689, applied the rule to an agreement made in violation of both statutory and constitutional
limits on public agencies. The court in Bianco v. Superior Court, supra, 265 Cal.App.2d at
pages 129 to 130, 71 Cal.Rptr. 322, did not specify the source of the law requiring the parties
to acquire drilling permits; whether it was a statute or a regulation is thus unclear.


**13  C.


Sheppard Mullin warns that failure to adopt a legislative policy limitation will invite a flood of
litigation by parties disappointed by arbitration results. Courts will be mired in difficult line-
drawing exercises to determine what sort of contracts violate public policy and which do not. The
problem will be particularly acute in the context of attorney-service contracts, Sheppard Mullin
says, because the Rules of Professional Conduct govern so many aspects of the attorney-client
relationship. And to resolve these claims, courts will be regularly called on to resolve highly factual
disputes, thereby eliminating the advantages of arbitration.


But by declining to adopt Sheppard Mullin's legislative policy limitation on the illegality
exception, we are hardly breaking new ground. We merely affirm that, under Loving & Evans, the
legality of a contract that contains an arbitration agreement is to be judged by the same standards
as a contract without such an agreement. And we repeat that those standards do not encompass
claims of mere partial illegality; the case law does not establish, nor do we today hold, that an
attorney-services contract may be declared illegal in its entirety simply because it contains a
provision that conflicts with an attorney's obligations under the Rules of Professional Conduct.
As Moncharsh illustrates, the violation of an ethical rule in one portion of a contract (there a
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fee-splitting provision) does not necessarily preclude enforcement of the contract as a whole.
(Moncharsh, supra, 3 Cal.4th at p. 30, 10 Cal.Rptr.2d 183, 832 P.2d 899; see also Civ. Code, § 1599
[contract with “several distinct objects” may be void as to an unlawful one and valid as to a lawful
one]; Birbrower, Montalbano, Condon & Frank v. Superior Court (1998) 17 Cal.4th 119, 137–139,
70 Cal.Rptr.2d 304, 949 P.2d 1 [when attorney-service contract was valid as to services performed
in New York and invalid as to those performed in California, the valid part would be severed from
the remainder, allowing law firm to seek contractual fees for New York work]; Calvert v. Stoner
(1948) 33 Cal.2d 97, 103–105, 199 P.2d 297 [invalid provision in fee agreement prevented client
from settling without lawyer's consent; it was *80  held severable from the lawful compensation
provisions, which remained enforceable].) It is only when “the illegality taints the entire contract”
that courts may declare “the entire transaction is illegal and unenforceable.” (Keene v. Harling
(1964) 61 Cal.2d 318, 321, 38 Cal.Rptr. 513, 392 P.2d 273.)


With this background in mind, we turn to the question whether the claimed violation in this case
constitutes grounds for revocation of the entire contract.


***439  III.


[10]  [11] J-M argues, and the Court of Appeal agreed, that the engagement agreement at issue
is unenforceable because it violated rule 3-310(C)(3) of the Rules of Professional Conduct (rule
3-310(C)(3)). That rule provides that an attorney “shall not, without the informed written consent
of each client ... [¶] ... [¶] ... [r]epresent a client in a matter and at the same time in a separate
matter accept as a client a person or entity whose interest in the first matter is adverse to the
client in the first matter.” (Ibid.) “Simply put,” without informed written consent, “an attorney
(and his or her firm) cannot simultaneously represent a client in one matter while representing
another party suing that same client in another matter.” (Certain Underwriters at Lloyd's London
v. Argonaut Ins. Co. (N.D.Cal. 2003) 264 F.Supp.2d 914, 919.) This general prohibition applies
even if “the simultaneous representations may have nothing in common.” (Flatt v. Superior Court
(1994) 9 Cal.4th 275, 284, 36 Cal.Rptr.2d 537, 885 P.2d 950 (Flatt ).) “ ‘Informed written consent’
” is defined to mean “written agreement to the representation following written disclosure,” and
“[d]isclosure” is defined as “informing the client ... of the relevant circumstances and of the
actual and reasonably foreseeable adverse consequences to the client....” (Rules Prof. Conduct,
rule 3-310(A)(2), (1).)


Sheppard Mullin does not dispute that its concurrent representation of J-M and South Tahoe came
within the scope of rule 3-310(C)(3), but maintains that it obtained J-M's informed consent to
that representation by means of the conflict waiver provision of **14  the parties' engagement
agreement. We conclude that Sheppard Mullin's concurrent representation of J-M and South Tahoe
violated rule 3-310(C)(3) and rendered the engagement agreement between Sheppard Mullin and
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J-M unenforceable. Our conclusion rests on three subsidiary points: First, at the time Sheppard
Mullin agreed to represent J-M in the qui tam action, the law firm also represented a client with
conflicting interests, South Tahoe; second, because Sheppard Mullin knew of that conflicting
interest and failed to inform J-M of it, J-M's consent was not “informed” within the meaning of
the Rules of Professional Conduct; and *81  third, Sheppard Mullin's unconsented-to conflict of
interest affected the whole of its engagement agreement with J-M, rendering it unenforceable in
its entirety.


A.


In their engagement agreement, Sheppard Mullin asked J-M to agree to the law firm's
representation of any other client, “currently or in the future,” in matters not substantially related
to its representation of J-M, “even if the interests of the other client are adverse” to J-M's. The
conflict waiver clause alerted J-M that Sheppard Mullin is a large firm with many offices and
attorneys and may represent clients whose interests conflict with J-M's, but it did not disclose any
particular conflict, or even any area of potential conflict, and did not mention Sheppard Mullin's
concurrent representation of South Tahoe.


The parties and amici curiae debate at length whether a general advisement of this type is adequate
to obtain a client's informed consent to the possibility of future conflicts with a law firm's future
clients. But J-M argues that this debate is beside the point, because when it hired Sheppard Mullin
to represent it in the qui tam action, the firm's representation of South Tahoe was not merely a future
possibility; it was a present reality. Sheppard Mullin disputes the premise, asserting that when the
firm took on J-M's representation on March 4, 2010, South Tahoe was a ***440  former client (or,
to borrow a term used at oral argument, a “dormant” client) and did not become a current client
again until March 29, when Dinkin began new employment work for the agency. But based on the
terms of Sheppard Mullin's engagement agreement with South Tahoe, as well as the undisputed
facts concerning their course of dealing, we agree with J-M: Sheppard Mullin and South Tahoe had
an attorney-client relationship at the time Sheppard Mullin took on J-M, South Tahoe's adversary,
as a client.


South Tahoe's operative engagement agreement, executed in 2006, provided that Sheppard Mullin
would represent the utility district “in connection with general employment matters (the ‘Matter’).”
The agreement further provided that South Tahoe could terminate the representation at any time,
as could Sheppard Mullin (subject to its ethical obligations), but that otherwise the representation
would terminate “upon completion of the Matter” unless the firm agreed to render other legal
services to the agency. The parties' agreement thus established an attorney-client relationship that,
absent earlier termination by one of the parties, would endure so long as Sheppard Mullin continued
to work on “the Matter,” which was defined in the agreement as “general employment matters.”
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*82  Dinkin had performed employment work for South Tahoe in November 2009 and did so
again beginning on March 29, 2010. Overall, Dinkin had provided South Tahoe legal services as a
Sheppard Mullin partner since 2002, and the firm billed the utility district for 119 hours of work in
the five years before May 2011. As of March 4, 2010, then, Sheppard Mullin's work on “general
employment matters” was ongoing. There is no evidence either party terminated the engagement
until South Tahoe did so in 2011, after it discovered the firm's conflict of interest. It follows that
Sheppard Mullin was still South Tahoe's attorney in March 2010, when it also began representing
J-M.


[12] This conclusion finds support in a substantial body of case law from both within and without
California. Under comparable circumstances, where a law firm and client have had a long-term
course of business calling for occasional work on discrete assignments, courts have generally held
the fact that the firm is not performing any assignment on a particular date and may not have
done so for some months—or even years—does **15  not necessarily mean the attorney-client
relationship has been terminated. In International Business Machines Corp. v. Levin (3d Cir. 1978)
579 F.2d 271, 281, for example, the court found a continuous attorney-client relationship existing
at the time a law firm took on adverse representation even though the law firm “had no specific
assignment from IBM on hand on the day the antitrust complaint was filed and even though [the
law firm] performed services for IBM on a fee for service basis rather than pursuant to a retainer
arrangement.” As the court explained, “the pattern of repeated retainers, both before and after the
filing of the complaint, supports the finding of a continuous relationship.” (Ibid.; see also, e.g.,
M'Guinness v. Johnson (2015) 243 Cal.App.4th 602, 616–617, 196 Cal.Rptr.3d 662 [several-month
gap following completion of last assignment did not terminate attorney-client relationship]; Kabi
Pharmacia AB v. Alcon Surgical, Inc. (D.Del. 1992) 803 F.Supp. 957, 962 [allegedly “ ‘sporadic’
” nature of firm's work, and “lull” in such work at time of adverse representation, does not support
finding there was no ongoing attorney-client relationship]; SWS Financial Fund A v. Salomon Bros.
Inc. (N.D.Ill. 1992) 790 F.Supp. 1392, 1395, 1399 [continuing relationship ***441  found where
firm had billed client for 214 hours over a 13-month period on a number of discrete projects, the
last ending two months before firm began adverse representation]; Manoir–Electroalloys Corp. v.
Amalloy Corp. (D.N.J. 1989) 711 F.Supp. 188, 193–195 [individual was law firm's current client
in 1988, even though firm had last performed work for individual in 1983 to 1984, where the
two had a long-standing arrangement involving legal work on a number of matters].) The central
question is whether the client would reasonably understand that the representation has terminated
(see Rest.3d Law Governing Lawyers, § 31, com. h, p. 223; id., § 18), and courts are properly
*83  reluctant to impose on a client the burden of discerning that a law firm that has done periodic
work for it has ceased to be the client's attorney, simply by lapse of time.


[13] Sheppard Mullin contends its agreement with South Tahoe was a “framework” agreement
under which the relationship would be renewed, on the same terms, each time the client had
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a new assignment for the firm—and, critically, one that would end when the assignment was
completed. (See Banning Ranch Conservancy v. Superior Court (2011) 193 Cal.App.4th 903,
913, 123 Cal.Rptr.3d 348 (Banning Ranch ) [framework agreement between law firm and client
created “a structure for establishing future attorney-client relationships on an ‘as-requested’ basis
by the [client], and subject to confirmation by the ... firm,” but “ ‘did not create an attorney-client
relationship absent an actual request, and acceptance, for representation on a particular matter’ ”].)
The terms of the agreement do not, however, bear out the characterization. The agreement provided
that Sheppard Mullin's representation of South Tahoe would continue for the length of “the
Matter,” which the agreement defined as general employment matters, in the plural. The definition
belies the suggestion that the parties intended to terminate the attorney-client relationship after
each individual general employment matter was completed. And unlike the framework agreement
at issue in Banning Ranch, the agreement contained no language reserving to the law firm the right
to decline work requested by the client. Nor did the agreement include any other explicit statement
that Sheppard Mullin and South Tahoe would maintain an attorney-client relationship only during
times when the law firm was actually performing work for the utility district.


While the South Tahoe engagement agreement was not what the Banning Ranch court called
a “[c]lassic retainer agreement[ ]” (Banning Ranch, supra, 193 Cal.App.4th at p. 917, 123
Cal.Rptr.3d 348)—there was no retainer fee involved—it was not a simple framework agreement,
either. It was, rather, an agreement governing a continuing engagement involving occasional work
on employment matters as needed. And under that agreement, over the course of a decade Sheppard
Mullin regularly advised and assisted South Tahoe with employment matters. (Cf. Banning Ranch,
at p. 915, 123 Cal.Rptr.3d 348 [law firm performed minimal work for client under agreement].)
Absent any express agreement severing the relationship during **16  periods of inactivity, South
Tahoe could reasonably have believed that it continued to enjoy an attorney-client relationship
with its longtime law firm even when no project was ongoing. (See Manoir–Electroalloys Corp. v.
Amalloy Corp., supra, 711 F.Supp. at p. 194 [client could reasonably “construe [attorney's] actions
as the actions of attorneys vis-à-vis their present client”].)


*84  B.


[14] As noted, J-M consented to waive current conflicts, as well as future ones. ***442  The
waiver thus, by its terms, covers the conflict with South Tahoe. We must therefore consider whether
the waiver constituted effective consent to Sheppard Mullin's concurrent representation of adverse
interests.


[15] The limitations in rule 3-310(C)(3) serve to enforce “the attorney's duty—and the client's
legitimate expectation—of loyalty, rather than confidentiality.” (Flatt, supra, 9 Cal.4th at p. 284,
36 Cal.Rptr.2d 537, 885 P.2d 950.) It is for this reason that the rules encompass simultaneous
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representation even in unrelated matters where there is no risk that confidential information will
be transmitted. (Ibid.) The purpose of these rules, we have explained, “is evident, even (or perhaps
especially) to the nonattorney. A client who learns that his or her lawyer is also representing a
litigation adversary, even with respect to a matter wholly unrelated to the one for which counsel
was retained, cannot long be expected to sustain the level of confidence and trust in counsel that
is one of the foundations of the professional relationship.” (Id. at p. 285, 36 Cal.Rptr.2d 537, 885
P.2d 950; accord, People ex rel. Dept. of Corporations v. SpeeDee Oil Change Systems, Inc. (1999)
20 Cal.4th 1135, 1147, 86 Cal.Rptr.2d 816, 980 P.2d 371; Jeffry v. Pounds (1977) 67 Cal.App.3d
6, 10–11, 136 Cal.Rptr. 373 (Jeffry ).)


[16] Because rule 3-310(C)(3) embodies a core aspect of the duty of loyalty, the disclosure
required for informed consent to dual representation must also be measured by a standard of
loyalty. To be informed, the client's consent to dual representation must be based on disclosure
of all material facts the attorney knows and can reveal. (See, e.g., Image Technical Services, Inc.
v. Eastman Kodak Co. (N.D.Cal. 1993) 820 F.Supp. 1212, 1214–1215, 1217 [law firm failed to
obtain informed consent to a conflict of interest because it did not disclose known material details
of the conflict].) An attorney or law firm that knowingly withholds material information about a
conflict has not earned the confidence and trust the rule is designed to protect.


Assessed by this standard, the conflicts waiver here was inadequate. By asking J-M to waive
current conflicts as well as future ones, Sheppard Mullin did put J-M on notice that a current
conflict might exist. But by failing to disclose to J-M the fact that a current conflict actually existed,
the law firm failed to disclose to its client all the “relevant circumstances” within its knowledge
relating to its representation of J-M. (Rules Prof. Conduct, rule 3-310(A)(1).)


Sheppard Mullin contends the blanket disclosure and waiver was sufficient in light of J-M's
size and sophistication and the participation of J-M's own general counsel in the engagement
negotiations. It cites a federal disqualification case from Texas, *85  Galderma Laboratories v.
Actavis Mid Atlantic LLC (N.D.Tex. 2013) 927 F.Supp.2d 390 (Galderma ), for support. In that
case, Galderma, a large corporation with global operations, engaged a law firm to help it with
employee benefits matters, signing (by its general counsel) a blanket waiver of conflicts for the
law firm. (Id. at p. 393.) One of the firm's other clients, Actavis, was later named a defendant in an
intellectual property suit brought by Galderma, and the firm represented Actavis in that litigation.
When Galderma learned of the law firm's adverse concurrent representation, it sought to disqualify
the firm in the intellectual property action. (Id. at p. 394.)


The district court denied disqualification. The court applied the American Bar Association Model
Rules of Professional Conduct (hereinafter the Model Rules), which require informed consent
to concurrent ***443  representation of adverse interests (a more lenient Texas rule did not).
(Galderma, supra, 927 F.Supp.2d at pp. 395–396.) Relying on a comment to rule 1.7 of the Model
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Rules to the **17  effect that a general waiver may be effective where the client is an experienced
user of legal services represented by independent counsel, the district court found the law firm's
blanket waiver form effective to obtain informed consent from Galderma, a large corporation
represented by its own general counsel. (Id. at pp. 396–397, 399–406.) 6


6 Rule 1.7(b)(4) of the Model Rules permits concurrent representation of adverse parties with
each client's informed consent, confirmed in writing. Comment 22 to the rule, addressing
consent to a future conflict, notes that a “general and open-ended” consent will ordinarily be
ineffective but may suffice “if the client is an experienced user of the legal services involved,”
particularly if the client is independently represented when giving consent.


[17] Galderma is inapposite. As an initial matter, whether or not the district court in that case
correctly interpreted and applied the Model Rules, California has not adopted those rules or, more
importantly, the comments to them. 7  But even more to the point, Sheppard Mullin's blanket waiver
would not be effective in this case even under Galderma's approach, because here the law firm
failed to disclose a known, existing conflict before soliciting J-M's consent. On this point, the
Galderma court was clear: “If a conflict of *86  interest is known to an attorney at the time he
seeks a waiver, the attorney is not allowed to hide that conflict, regardless of whether the client is
sophisticated or not.” (Galderma, supra, 927 F.Supp.2d at pp. 402–403.) We agree. Whether the
client is an individual or a multinational corporation with a large law department, the duty of loyalty
demands an attorney or law firm provide the client all material information in the attorney or firm's
possession. No matter how large and sophisticated, a prospective client does not have access to
a law firm's list of other clients, and cannot check for itself whether the firm represents adverse
parties. Nor can it evaluate for itself the risk that it may be deprived, via motion for disqualification,
of its counsel of choice, as happened here. In any event, clients should not have to investigate their
attorneys. Simply put, withholding available information about a known, existing conflict is not
consistent with informed consent. 8


7 On May 10, 2018, this court approved comprehensive amendments to the Rules of
Professional Conduct, to take effect November 1, 2018. As part of this revision, current rule
3-310 will be replaced by a new provision governing conflicts of interest involving current
clients, rule 1.7, which does take some of its language from rule 1.7 of the Model Rules. Like
the current rule 3-310, new rule 1.7 will require informed written consent for concurrent
representation of adverse interests. But in approving this rule, we did not adopt the comment
to rule 1.7(a) of the Model Rules upon which the Galderma court relied. We instead noted
that the client's experience and sophistication and the presence of independent representation
in connection with the consent are “relevant” to the effectiveness of that consent, and that
the new rule “does not preclude an informed written consent[ ] to a future conflict in
compliance with applicable case law.” (Rules Prof. Conduct, rule 1.7, com. 9, eff. Nov.
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1, 2018 <http://www.calbar.ca.gov/ Portals/0/documents/rules/New-Rules-of-Professional-
Conduct-2018.pdf> [as of Aug. 30, 2018]. All Internet citations in this opinion are archived
by year, docket number, and case name at <http://www.courts.ca.gov/38324.htm>.)


8 We recognize that client confidentiality may, in some cases, limit what a law firm may
tell one client about its representation of another. As noted in a comment to rule 1.7 of
the Model Rules, if one client “refuses to consent to the disclosure necessary to permit
the other client to make an informed decision, the lawyer cannot properly ask the latter to
consent.” (Model Rules, rule 1.7, com. 19; see also Rules Prof. Conduct, rule 1.7, com.
7, eff. Nov. 1, 2018 <http://www.calbar.ca.gov/Portals/0/documents/rules/New-Rules-of-
Professional-Conduct-2018.pdf> [as of Aug. 30, 2018].)


***444  Because this case concerns the failure to disclose a current conflict, we have no occasion
here to decide whether, or under what circumstances, a blanket advance waiver like the one at
issue in Galderma would be permissible. 9  We conclude, rather, that without full disclosure of
existing conflicts known to the attorney, the client's consent is not informed for purposes of our
ethics rules. **18  Sheppard Mullin failed to make such full disclosure here.


9 Several federal courts applying California law have declined to enforce blanket advance
waivers on grounds they insufficiently disclosed the conflicts of interest. (Lennar Mare
Island, LLC v. Steadfast Ins. Co. (E.D.Cal. 2015) 105 F.Supp.3d 1100, 1115, 1118; Western
Sugar Coop. v. Archer-Daniels-Midland Co. (C.D.Cal. 2015) 98 F.Supp.3d 1074, 1083–
1084; Concat LP v. Unilever, PLC (N.D.Cal. 2004) 350 F.Supp.2d 796, 801, 819–821.)
Because we deal here with disclosure and waiver of a known existing conflict, we do not
decide whether these decisions are correct.


C.


[18] Sheppard Mullin argues that even if it failed to secure adequate consent to the dual
representation of J-M in the qui tam action, the ethical violation does not invalidate the entire
engagement agreement because the agreement encompassed other matters as well. But as noted,
the object of the agreement was representation in the qui tam action. The agreement states that
Sheppard Mullin is engaged to represent J-M “in connection with the lawsuit filed by Qui Tam
plaintiff John Hendrix.” The agreement further states that the representation will terminate upon
completion of that action and any related *87  proceedings. The only reference to work outside
that scope is a general statement that, except as the parties otherwise agree, the agreement's terms
will also apply to “other engagements for [J-M] that [Sheppard Mullin] may undertake.” (Italics
added.) And while the agreement states that certain provisions on responding to possible third
party document requests survive termination of the representation, those provisions were not
independent of the qui tam representation but dependent on it. They do not change the fact that
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the agreement was one for representation in the qui tam action, a representation that violated rule
3-310(C)(3). 10


10 At oral argument, counsel for Sheppard Mullin offered a different argument for treating the
conflict as relating only to a portion of the parties' agreement: The agreement encompassed
not only representation in the qui tam action, but also representation in a state court action
to which South Tahoe was not a party. The engagement agreement itself, however, makes
clear that its object was representation in the qui tam action. In any event, Sheppard Mullin
did not include this argument or supporting reasoning in its briefs, and we decline to address
an argument cursorily raised for the first time at oral argument.


As explained in part II, ante, violation of a Rule of Professional Conduct in the formation of a
contract can render the contract unenforceable as against public policy. That is what happened here
when Sheppard Mullin agreed to represent J-M in the qui tam action, while also representing South
Tahoe on other matters, without obtaining J-M's informed consent. It is true that Sheppard Mullin
rendered J-M substantial legal services pursuant to the agreement, and J-M has not endeavored
to show that it suffered damages as a result of the law firm's conflict of interest. But the fact
remains that the agreement itself is contrary to the public policy of the state. The transaction was
entered under terms that undermined an ethical rule designed for the protection of the client as
well as for the preservation of public confidence in ***445  the legal profession. The contract is
for that reason unenforceable. (See Chambers, supra, 29 Cal.4th at p. 159, 126 Cal.Rptr.2d 536,
56 P.3d 645 [refusing to enforce fee-sharing agreement reached without client's written consent,
even though client was informed of agreement and referring attorney performed substantial legal
services]; Altschul v. Sayble, supra, 83 Cal.App.3d at p. 164, 147 Cal.Rptr. 716 [fee-sharing
agreement reached without client's written consent would be void as contrary to public policy even
if referring attorney performed some legal services].)


IV.


[19] Because Sheppard Mullin's ethical breach renders the engagement agreement unenforceable
in its entirety, the rule of Loving & Evans means that Sheppard Mullin is not entitled to the benefit
of the arbitrators' decision awarding it unpaid contractual fees. The final question before us is
whether Sheppard Mullin may receive any compensation for its services at all.


*88  [20]  [21] As an alternative to contractual recovery, Sheppard Mullin has sought recovery
under the equitable doctrine of quantum meruit—a doctrine that has sometimes been applied to
allow attorneys “to recover the reasonable value of their legal services from their clients when their
fee agreements are found to be invalid or unenforceable.” (Huskinson & Brown v. Wolf (2004) 32
Cal.4th 453, 462, 9 Cal.Rptr.3d 693, 84 P.3d 379 (Huskinson ), citing cases; see **19  Rest.3d
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Law Governing Lawyers, supra, § 39.) 11  The Court of Appeal, however, held that Sheppard
Mullin's conflict of interest disentitles it from either receiving or retaining any compensation for
the approximately 10,000 hours it worked on the qui tam matter, even on a theory of quantum
meruit. Relying on a series of California cases in which courts denied compensation in the face of
serious ethical breaches, the Court of Appeal held that an attorney may never recover compensation
for services rendered while it labored under an improperly waived conflict of interest. (See Fair v.
Bakhtiari (2011) 195 Cal.App.4th 1135, 125 Cal.Rptr.3d 765; Jeffry, supra, 67 Cal.App.3d 6, 136
Cal.Rptr. 373; Goldstein v. Lees (1975) 46 Cal.App.3d 614, 120 Cal.Rptr. 253 (Goldstein ).)


11 “Quantum meruit refers to the well-established principle that ‘the law implies a promise to
pay for services performed under circumstances disclosing that they were not gratuitously
rendered.’ [Citation.] To recover in quantum meruit, a party need not prove the existence of
a contract [citations], but it must show the circumstances were such that ‘the services were
rendered under some understanding or expectation of both parties that compensation therefor
was to be made.’ ” (Huskinson, supra, 32 Cal.4th at p. 458, 9 Cal.Rptr.3d 693, 84 P.3d 379.)


Sheppard Mullin contends that not every attorney conflict of interest precludes quantum meruit
recovery of unpaid fees, much less requires disgorgement of fees already paid. And here, it argues,
the circumstances do not warrant the denial of fees. The firm asserts that, as the arbitrators found,
its attorneys acted in good faith reliance on the blanket conflict waivers both clients signed.
There is no claim that Sheppard Mullin ever worked against J-M's interest in any matter, and no
evidence suggests a breach of confidentiality. And finally, Sheppard Mullin emphasizes that J-M
stipulated in the arbitration proceedings that it was not challenging the “value or [ ] quality” of
Sheppard Mullin's work on the qui tam action or seeking “transition costs” incurred in replacing
the disqualified firm. 12  Under the circumstances, ***446  Sheppard Mullin argues, denying all
compensation for the extensive legal services the firm rendered in the qui tam action would impose
a greatly disproportionate penalty and give J-M a massive windfall.


12 In the stipulation, however, J-M reserved the right to present evidence of the ethical violation
and to argue that because of it Sheppard Mullin was not entitled to any fees.


[22] The ultimate question whether Sheppard Mullin is entitled to any compensation at all is
not ripe for our resolution. Because the superior court ordered the matter to arbitration before
determining whether the parties had an enforceable contract and refused to review the merits of the
arbitral award *89  after it was made, it has yet to consider any of the noncontract issues framed
by the parties' pleadings. 13  Our holding today will reposition the parties where they were before
the case took its unwarranted detour to arbitration, giving them an opportunity to litigate their
noncontract claims. In order to clarify the scope of issues remaining for resolution, however, we
address the portion of the Court of Appeal's decision categorically barring recovery. We conclude,
contrary to the Court of Appeal, that California law does not establish a bright-line rule barring
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all compensation for services performed subject to an improperly waived conflict of interest, no
matter the circumstances surrounding the violation.


13 In its complaint, Sheppard Mullin pleaded a cause of action for quantum meruit; J-M cross-
complained for breach of fiduciary duty and fraudulent inducement and prayed for exemplary
damages as well as disgorgement of the fees already paid. These claims have not been tried,
nor have they been tested by means of a motion for summary judgment.


Like the Court of Appeal, we begin by considering the rule described in section 37 of the
Restatement Third of Law Governing Lawyers: “A lawyer engaging in clear and serious violation
of duty to a client may be required to forfeit some or all of the lawyer's compensation for the
matter.” (See also id., § 39, com. e, p. 288 [where fee contract is unenforceable, attorney may
recover in quantum meruit “unless the lawyer's conduct warrants fee forfeiture under § 37”].)
An actual conflict of interest, the Court of Appeal reasoned, is always a serious violation, and so
always bars any compensation. But while every violation of attorney conflict of interest rules is
indeed serious to some degree, the rule described in the Restatement—which **20  in turn derives
from general principles of agency law—is not so categorical. The Restatement instructs, and we
agree, that the egregiousness of the attorney's conduct, its potential and actual effect on the client
and the attorney-client relationship, and the existence of alternative remedies are all also relevant
to whether and to what extent forfeiture of compensation is warranted. (See id., § 37.)


[23] The law takes these case-specific factors into account because forfeiture of compensation is,
in the end, an equitable remedy. As California courts have often noted, the rule governing attorney
forfeiture derives primarily from the general principle of equity that a fiduciary's breach of trust
undermines the value of his or her services. (Cal Pak Delivery, Inc. v. United Parcel Service, Inc.
(1997) 52 Cal.App.4th 1, 14, fn. 2, 60 Cal.Rptr.2d 207 (Cal Pak ); Schaefer v. Berinstein (1960) 180
Cal.App.2d 107, 135, 4 Cal.Rptr. 236, disapproved on other grounds in Jefferson v. J.E. French Co.
(1960) 54 Cal.2d 717, 719, 7 Cal.Rptr. 899, 355 P.2d 643; accord, Kidney Association of Oregon
v. Ferguson (1992) 315 Or. 135, 144, 843 P.2d 442 [“When a court reduces or denies attorney fees
as a consequence of a lawyer's breach of fiduciary duty, it is a reflection of the limited value that
a client receives *90  from ***447  the services of an unfaithful lawyer.”].) “The remedy of fee
forfeiture presupposes that a lawyer's clear and serious violation of a duty to a client destroys or
severely impairs the client-lawyer relationship and thereby the justification of the lawyer's claim
to compensation.” (Rest.3d Law Governing Lawyers, supra, § 37, com. b, p. 272.) Forfeiture also
serves as a deterrent to misconduct, and it avoids putting clients to the task of proving the harm
stemming from the lawyer's conflict of interest when the extent of the harm may be difficult to
measure. (Ibid.)


The degree to which forfeiture is warranted as an equitable remedy will necessarily vary with the
equities of the case. The commentary to the Restatement thus recognizes that while an attorney's
“flagrant” breach of his or her duty to a client may justify a complete forfeiture even without
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proof of harm to the client (Rest.3d Law Governing Lawyers, supra, § 37, com. d, p. 273),
in other, less egregious cases complete forfeiture “would sometimes be an excessive sanction,
giving a windfall to a client” (id., com. b, p. 272). As our sister court has explained, a rule of
automatic and complete forfeiture “for every breach of fiduciary duty, or even every serious breach,
would deprive the remedy of its equitable nature and would disserve its purpose of protecting
relationships of trust.” (Burrow v. Arce (Tex. 1999) 997 S.W.2d 229, 241; see also id. at p. 242, fn.
45 [collecting state cases taking similarly flexible approach].)


When a law firm seeks compensation in quantum meruit for legal services performed under the
cloud of an unwaived (or improperly waived) conflict, the firm may, in some circumstances, be
able to show that the conduct was not willful, and its departure from ethical rules was not so severe
or harmful as to render its legal services of little or no value to the client. Where some value
remains, the attorney or law firm may attempt to show what that value is in light of the harm done
to the client and to the relationship of trust between attorney and client. Apprised of these facts,
the trial court must then exercise its discretion to fashion a remedy that awards the attorney as
much, or as little, as equity warrants, while preserving incentives to scrupulously adhere to the
Rules of Professional Conduct.


The Court of Appeal decisions on which J-M relies do not persuade us to adopt a more categorical
rule. In Jeffry, supra, 67 Cal.App.3d at pages 8 to 9, 136 Cal.Rptr. 373, a law firm represented a
client in a personal injury matter while, through a different attorney, also representing the client's
wife against the client in their marital dissolution case, without the client's knowledge or consent.
After an unconflicted attorney substituted into the personal injury matter and obtained a recovery
for the client, the firm sought and was awarded the reasonable value of its services. (Ibid.) On
appeal, the client argued that “an attorney should be barred from recovering a fee when the client
has discharged him *91  for accepting employment hostile to the client's interests” (id. at p. 9,
136 Cal.Rptr. 373) and the appellate court **21  agreed, criticizing the law firm's “uninhibited
acceptance of a lawsuit against a current client” (id. at p. 11, 136 Cal.Rptr. 373) and denying the
firm any compensation for services rendered after its ethical breach (id. at p. 12, 136 Cal.Rptr.
373). The court's holding was not surprising, given the facts: The law firm had decided to represent
the client's wife in a lawsuit against him, without making any effort to obtain his consent. But the
court did not purport to craft a rule to govern all other breaches, nor did it offer any reasoning to
support such a categorical rule.


***448  The same is true of Cal Pak, supra, 52 Cal.App.4th 1, 60 Cal.Rptr.2d 207, in which
the trial court disqualified an attorney and disallowed compensation after he proposed to drop his
clients' claims in exchange for several million dollars, to be paid directly to the attorney. (Id. at
pp. 6–8, 60 Cal.Rptr.2d 207.) The Court of Appeal ruled that the trial court “clearly did not abuse
its discretion,” at least insofar as it denied compensation for work performed after this “colossal
misdeed.” (Id. at pp. 16, 13, 60 Cal.Rptr.2d 207; see also id. at p. 13, 60 Cal.Rptr.2d 207 [“here
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the trial court faced a direct, acknowledged, undisputed and indefensible betrayal by counsel of
the interests of his client and the putative class”].) In so ruling, the court did recite a “general rule
in conflict of interest cases that where an attorney violates his or her ethical duties to the client,
the attorney is not entitled to a fee for his or her services” (id. at p. 14, 60 Cal.Rptr.2d 207), but it
also observed that the same cases point to the possibility of some fees being recoverable in certain
circumstances (id. at p. 16, 60 Cal.Rptr.2d 207). The court ultimately upheld the trial court's ruling
in pertinent part without relying on any absolute rule denying all compensation for attorneys who
act under a conflict of interest, no matter the nature and consequences of the breach. 14


14 Day v. Rosenthal (1985) 170 Cal.App.3d 1125, 217 Cal.Rptr. 89 involved a similarly
egregious breach of duty. The attorney there had cheated Doris Day and her husband out
of millions of dollars, while ostensibly representing them as attorney and business manager.
(Id. at pp. 1133–1134, 217 Cal.Rptr. 89.) The case, as the trial court described it, “ ‘ooze[d]
with attorney-client conflicts’ ” and “ ‘reek[ed]’ ” of violations of the Rules of Professional
Conduct. (Id. at pp. 1134, 1135, 217 Cal.Rptr. 89.) After reviewing the misconduct in detail,
the appellate court rejected the attorney's complaint that the trial court failed to determine
the value of his services, explaining that the trial court in fact “found that the reasonable
value of all his services was zero” (id. at p. 1163, 217 Cal.Rptr. 89) and, in any event,
“[h]is conflicts of interest rendered his services valueless and required no finding on the[ir]
reasonable value” (id. at p. 1162, 217 Cal.Rptr. 89).


J-M also relies on Goldstein, supra, 46 Cal.App.3d 614, 120 Cal.Rptr. 253, in which an attorney
had served first as a corporation's general counsel, then as counsel for a corporate director waging
a proxy battle for control of the company. The Court of Appeal held the latter representation was
subject to a conflict of interest, rendering the contract for that representation unenforceable. (Id. at
pp. 617, 623–624, 120 Cal.Rptr. 253.) The court went on to conclude, without any *92  supportive
reasoning, that the attorney's firm was barred from any noncontractual recovery for his services:
“Technically, of course, this action is not brought upon the contract, but is brought for services
rendered pursuant to the contract. Needless to say, this distinction does not call for a different
result.” (Id. at p. 624, fn. 11.) Goldstein's unexamined conclusion—needless to say—holds little
persuasive value. (Compare Rest.3d Law Governing Lawyers, § 37, supra, com. a, p. 271 [noting
that even when an attorney's contract is rendered unenforceable by misconduct, the lawyer may in
some cases recover the fair value of services rendered].) 15


15 The concurring and dissenting opinion (post, 237 Cal.Rptr.3d at p. 458, 425 P.3d at p. 30–)
notes that Goldstein and Jeffry cited this court's decision in Clark v. Millsap (1926) 197
Cal. 765, 785, 242 P. 918, in which we upheld a trial court's award of only a partial fee
“upon a consideration of conflicting evidence which involves the unraveling of transactions
intermingled with fictitious and fraudulent acts.” We explained that “a court may refuse to
allow an attorney any sum as an attorney's fee if his relations with his client are tainted with
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fraud” or other improper acts “ ‘inconsistent with the character of the profession.’ ” (Ibid.)
Here, the trial court has not yet determined whether Sheppard Mullin's violation of the Rules
of Professional Conduct constituted fraud or whether it was in other respects so inconsistent
with the character of the legal profession as to justify complete forfeiture of compensation.


**22  ***449  Finally, J-M relies on Fair v. Bakhtiari, supra, 195 Cal.App.4th 1135, 125
Cal.Rptr.3d 765 (Fair ), but Fair is not reasonably read to establish a categorical rule barring all
recovery in cases of conflict of interest. In Fair, the trial court denied quantum meruit recovery
to an attorney who had entered into extensive real estate investments with a client without giving
the client advisements required by the Rules of Professional Conduct. (Id. at pp. 1142–1144, 1146,
125 Cal.Rptr.3d 765.) On appeal, the court observed that services burdened by a conflict of interest
between attorney and client have often been held to be without value. But it explained that “
‘[w]here the entire contract is prohibited by statute or public policy, recovery in quantum meruit
based on the reasonable value of services performed may or may not be allowed.’ ” (Id. at p.
1150, 125 Cal.Rptr.3d 765.) The Court of Appeal concluded that the trial court had not abused its
discretion in disallowing quantum meruit recovery under the circumstances of the case because
the court “could well determine” that the attorney's conduct was “fundamentally at war” with both
ethical rules and statutory law and that it “infected the entire relationship” between the attorney
and his clients. (Id. at p. 1169, 125 Cal.Rptr.3d 765.)


As Fair itself acknowledged, other California cases have explained that quantum meruit recovery
may indeed be available in cases of conflict of interest, depending on the circumstances. (Fair,
supra, 195 Cal.App.4th, at p. 1161, 125 Cal.Rptr.3d 765.) Pringle v. La Chapelle (1999) 73
Cal.App.4th 1000, 87 Cal.Rptr.2d 90, involved a claim that an attorney who represented both a
corporation and individuals with interests adverse to the corporation failed to obtain valid waivers
of the conflict and was therefore entitled to no fees for her services to one of the individual clients.
(Id. at p. 1005, 87 Cal.Rptr.2d 90.) The appellate court agreed with *93  the individual client
that “an attorney's breach of a rule of professional conduct may negate an attorney's claim for
fees,” but noted the absence of any cited case holding that it “automatically” does so. (Id. at pp.
1005, 1006, 87 Cal.Rptr.2d 90, italics added.) On the minimal record the client had provided,
the Court of Appeal could not “ascertain if the purported violation of the rules was serious, if
any act was inconsistent with the character of the profession, or if there was an irreconcilable
conflict” (id. at p. 1006, 87 Cal.Rptr.2d 90), and therefore affirmed the judgment awarding the
attorney her fees. (Id. at p. 1007, 87 Cal.Rptr.2d 90; see also Mardirossian & Associates, Inc.
v. Ersoff (2007) 153 Cal.App.4th 257, 279, 62 Cal.Rptr.3d 665 [affirming trial court's award of
compensation in quantum meruit on assumption that attorney violated rule 3-310 of the Rules of
Professional Conduct, where asserted ethical violation was not “particularly egregious” and where
complaining client had not shown prejudice]; Sullivan v. Dorsa (2005) 128 Cal.App.4th 947, 965–
966, 27 Cal.Rptr.3d 547 [whether violation of rules on representation of adverse interests was
serious enough to compel forfeiture of fees is a question primarily for the trial court's factfinding
and discretionary judgment].)
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The Court of Appeal also looked for support to this court's decision in Huskinson, supra, 32
Cal.4th 453, 9 Cal.Rptr.3d 693, 84 P.3d 379, but Huskinson does not mandate application of a
categorical bar on compensation in all cases involving the ethical conflicts rules. In Huskinson, two
law ***450  firms violated the Rules of Professional Conduct by agreeing between them to divide
the prospective fee in a contingency case without obtaining the client's informed written consent;
one firm later sued the other for its agreed share of the fee. (Id. at pp. 456–457, 9 Cal.Rptr.3d
693, 84 P.3d 379.) We held that while the plaintiff firm could not recover on the contract, which
was unenforceable, it could recover the reasonable value of its services under a claim for quantum
meruit. We reasoned that the ethical rule requiring disclosure to the client did not bar either the
representation or the receipt of compensation. We further reasoned that allowing a quantum meruit
recovery, which would be smaller than the agreed fee division, would not undermine the ethical
rule's policy because attorneys would still have a strong incentive to comply in order to receive
their full fee. (Id. at pp. 459–460, 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.)


In the portion of Huskinson on which the Court of Appeal relied, we distinguished two **23
cases in which courts had disallowed quantum meruit recovery to attorneys who committed ethical
violations, Jeffry, supra, 67 Cal.App.3d 6, 136 Cal.Rptr. 373, and Goldstein, supra, 46 Cal.App.3d
614, 120 Cal.Rptr. 253, explaining that those cases “involved violations of a rule that proscribed the
very conduct for which compensation was sought, i.e., the rule prohibiting attorneys from engaging
in conflicting representation or accepting professional employment adverse to the interests of a
client or former client without the written consent of both parties.” (Huskinson, supra, 32 Cal.4th at
p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.) But we had no occasion in Huskinson to consider whether
an unwaived conflict of interest, *94  standing alone, always requires the denial of compensation.
The issue was not presented there and so we did not decide it. 16


16 The concurring and dissenting opinion (post, 237 Cal.Rptr.3d 466–467, 425 P.3d at pp. 36–
37) also invokes Thomson v. Call (1985) 38 Cal.3d 633, 214 Cal.Rptr. 139, 699 P.2d 316
(Thomson ), in which a city council member's sale of real estate to the city was found to
have violated Government Code section 1090's ban on self-dealing by public employees. We
upheld a judgment requiring the defendant to return the entire purchase price, even though
the city was permitted to retain the property. (Thomson, at pp. 646–652, 214 Cal.Rptr. 139,
699 P.2d 316.)
Thomson is distinguishable both procedurally and substantively. Whereas the superior court
there had held a trial and tailored a remedy appropriate to the facts and equities (Thomson,
supra, 38 Cal.3d at pp. 643–644, 214 Cal.Rptr. 139, 699 P.2d 316), here there has been
no trial and no such opportunity for the superior court to consider the most appropriate
remedy. And while we noted the trial court's remedy in that case was “consistent with a long,
clearly established line of cases” denying all recovery for transactions made in violation
of Government Code section 1090 (Thomson, at p. 647, 214 Cal.Rptr. 139, 699 P.2d 316),
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precedent in the area of attorney rule violations points to a more fact-dependent inquiry into
the egregiousness of the attorney's ethical violation, its effect on the value of the work to the
client, and other possible injuries to the client. (See, e.g., Cal Pak, supra, 52 Cal.App.4th
at pp. 15–16, 60 Cal.Rptr.2d 207; Rest.3d Law Governing Lawyers, supra, § 37.) The
difference between these approaches reflects a difference in the nature of the conflicts at
issue—a Government Code section 1090 violation inheres in the very fact of the official's
interest in the transaction, and cannot be avoided by full disclosure (Thomson, at pp. 649–
650, 214 Cal.Rptr. 139, 699 P.2d 316)—as well as a different judgment about the range of
remedies that will effectively avoid undermining incentives to comply with the relevant rules
(see id. at p. 651, 214 Cal.Rptr. 139, 699 P.2d 316). Under these circumstances, we conclude
consideration of aggravating and mitigating circumstances, such as whether the law firm
knowingly violated rule 3-310(C)(3) and whether the conflict affected the value of its legal
work, is more appropriate than the “undeniably harsh” categorical rule applied in Thomson.
(Thomson, at p. 650, 214 Cal.Rptr. 139, 699 P.2d 316.)


***451  The Court of Appeal cases demonstrate that forfeiture of compensation is often an
appropriate response to conflicted representation. But they do not stand for the proposition that
quantum meruit recovery for legal services performed while the attorney suffers from an unwaived
conflict of interest is categorically barred, and we do not so hold. We instead hold that the issue is
generally one for the discretion of the trial court, to be exercised in light of all the circumstances that
gave rise to the conflict. Once again, the Restatement provides useful guidance: “Considerations
relevant to the question of forfeiture include the gravity and timing of the violation, its willfulness,
its effect on the value of the lawyer's work for the client, any other threatened or actual harm to the
client, and the adequacy of other remedies.” (Rest.3d Law Governing Lawyers, supra, § 37; see
also Kidney Association of Oregon v. Ferguson, supra, 843 P.2d at p. 477 [factors to be considered
include the value of services to the client and “ ‘whether the breach was intentional, negligent or
without fault’ ”].)


[24] When a law firm seeks fees in quantum meruit that it is unable to recover under the contract
because it has breached an ethical duty to its client, the burden of proof on these or other factors
lies with the firm. To be entitled to a measure of recovery, the firm must show that the violation
was *95  neither willful nor egregious, and it must show that its conduct was not so potentially
damaging to the client as to warrant a complete denial of compensation. And before the trial court
may award compensation, it must be satisfied that the award does not undermine incentives for
compliance with the Rules of Professional Conduct. For this reason, at least absent exceptional
circumstances, the **24  contractual fee will not serve as an appropriate measure of quantum
meruit recovery. (Huskinson, supra, 32 Cal.4th at p. 458, fn. 2, 9 Cal.Rptr.3d 693, 84 P.3d 379,
citing Chambers, supra, 29 Cal.4th at p. 162, 126 Cal.Rptr.2d 536, 56 P.3d 645.) Although the law
firm may be entitled to some compensation for its work, its ethical breach will ordinarily require
it to relinquish some or all of the profits for which it negotiated.
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On remand, Sheppard Mullin may be unable to meet its burden and the trial court may find its
misconduct so egregious or so potentially harmful to J-M as to preclude any award. But without
a more robust factual record or any trial court findings we are unable to say it would be an
abuse of discretion to order Sheppard Mullin compensated in some degree for the many thousands
of hours of legal work it performed on J-M's behalf before South Tahoe successfully moved to
have Sheppard Mullin disqualified. Sheppard Mullin's concurrent representation of J-M and South
Tahoe in separate matters involved a conflict of interest affecting the representation itself, not
merely the attorney's compensation as in Huskinson, supra, 32 Cal.4th at page 463, 9 Cal.Rptr.3d
693, 84 P.3d 379. But the firm did seek and obtain J-M's written consent to the conflict, albeit
through a blanket waiver clause we hold here to be ineffective under the circumstances, and it could
properly have represented both clients had the consent been properly informed. (Rule 3-310(C)
(3).) The law firm may have been legitimately confused about whether South Tahoe was J-M's
current client when it took on J-M's defense, or it may in good faith have believed the engagement
agreement's blanket waiver provided J-M with sufficient information about potential conflicts
of interest, there being at the time no explicit rule or binding precedent regarding the scope of
required disclosure. The conflict was, moreover, not one in which Sheppard Mullin represented
another client against ***452  J-M (compare Jeffry, supra, 67 Cal.App.3d at p. 11, 136 Cal.Rptr.
373). And although J-M is under no obligation to present evidence that it was injured—the harm
resulting from a violation of the duty of loyalty often being intangible and difficult to quantify—
at this point, questions as to whether Sheppard Mullin's conflict may have affected the value of its
work or led to a loss or default in the qui tam litigation have not yet been litigated.


On the other hand, considering Sheppard Mullin's actions and reasoning in light of the rule set forth
in rule 3-310(C)(3), the trial court may conclude that the firm has not shown it was legitimately
confused or that it acted in good faith. The law firm may also be unable to show its conduct caused
or threatened no harm or only minimal harm to its client. Considering these and other factors,
the trial court may determine that the policy of rule 3-310(C)(3) is best vindicated by a complete
forfeiture of compensation. On the limited *96  factual record before us, however, we cannot
conclude that the existence of an improperly waived conflict of interest, by itself, presents an
absolute bar to the award of reasonable compensation for services rendered.


By leaving open the possibility of quantum meruit compensation for the 10,000 hours that
Sheppard Mullin worked on J-M's behalf, we in no way condone the practice of failing to inform
a client of a known, existing conflict of interest before asking the client to sign a blanket conflicts
waiver. Trust and confidence are central to the attorney-client relationship, and maintaining them
requires an ethical attorney to display all possible candor in his or her disclosure of circumstances
that may affect the client's interests. Sheppard Mullin's failure to exhibit the necessary candor
in this case has rendered its contract with J-M unenforceable and has thus disentitled it to the
benefit of the unpaid contract fees awarded by the arbitrators in this case. Whether Sheppard
Mullin is nevertheless entitled to a measure of compensation for its work is, along with the other
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unresolved noncontract issues raised by the pleadings, a matter for the trial court to consider in
the first instance.


V.


We affirm the judgment of the Court of Appeal insofar as it reversed the superior court's judgment
entered on the arbitration award. We reverse the judgment of the **25  Court of Appeal insofar as
it ordered disgorgement of all fees collected, and remand for further proceedings consistent with
our opinion.


Corrigan, J., Liu, J., Cuéllar, J., and Nares, J., *  concurred.
* Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned


by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


CHIN, J.
In March 2010, J-M Manufacturing Company, Inc. (J-M), hired Sheppard, Mullin, Richter &
Hampton, LLP (Sheppard Mullin), to provide legal representation in a federal qui tam action in
which various public entities were suing J-M for over $1 billion in damages. On the day J-M and
Sheppard Mullin signed the engagement agreement, Sheppard Mullin knew, but failed to disclose,
that one of the public entities suing J-M in the qui tam action—South Tahoe Public Utility District
(South Tahoe)—was an existing client of the law ***453  firm. Nor did Sheppard Mullin disclose
this fact during the next year of the qui tam litigation, although it actively represented South Tahoe
in unrelated matters during that time. It finally disclosed the conflict to J-M in April 2011, only
after learning that South Tahoe, which discovered the conflict on its own, was planning to move
for Sheppard Mullin's disqualification in the qui tam action. I agree with the majority that the
conflict rendered the engagement *97  agreement, including its arbitration clause, unenforceable
as against public policy. However, I disagree with the majority that, notwithstanding the conflict
and the agreement's invalidity, Sheppard Mullin may be entitled to recover from J-M in quantum
meruit for the value of the legal services it provided in the qui tam action. I would instead hold that
Sheppard Mullin's failure to disclose its known conflict of interest precludes it from any recovery.
I dissent insofar as the majority holds otherwise.


FACTUAL AND PROCEDURAL BACKGROUND
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In 2006, J-M, a pipe manufacturer, was sued in a federal court qui tam action regarding pipe it
sold to 200 public entities, including South Tahoe. The complaint demanded over $1 billion in
damages. On February 5, 2010, South Tahoe intervened in the action.


On February 22, 2010, representatives of J-M—including its general counsel, Camilla Eng—
met with Sheppard Mullin Attorneys Bryan Daly and Charles Kreindler about taking over as
J-M's defense counsel in the qui tam action. On March 4, 2010, Sheppard Mullin and J-M
signed an engagement agreement, which included the following general conflict waiver provision:
“Sheppard ... has many attorneys and multiple offices. We may currently or in the future represent
one or more other clients (including current, former, and future clients) in matters involving [J-M].
We undertake this engagement on the condition that we may represent another client in a matter
in which we do not represent [J-M], even if the interests of the other client are adverse to [J-M]
(including appearance on behalf of another client adverse to [J-M] in litigation or arbitration) and
can also, if necessary, examine or cross-examine [J-M] personnel on behalf of that other client in
such proceedings or in other proceedings to which [J-M] is not a party provided the other matter is
not substantially related to our representation of [J-M] and in the course of representing [J-M] we
have not obtained confidential information of [J-M] material to representation of the other client.
By consenting to this arrangement, [J-M] is waiving our obligation of loyalty to it so long as we
maintain confidentiality and adhere to the foregoing limitations. We seek this consent to allow our
Firm to meet the needs of existing and future clients, to remain available to those other clients
and to render legal services with vigor and competence. Also, if an attorney does not continue an
engagement or must withdraw therefrom, the client may incur delay, prejudice or additional cost
such as acquainting new counsel with the matter.”


**26  According to its general counsel, D. Ronald Ryland, before execution of the agreement,
Sheppard Mullin ran “a conflicts check” and “identified South Tahoe ... as a client in matters
wholly unrelated to J-M.” Specifically, Sheppard Mullin Attorney Jeffrey Dinkin had periodically
represented South *98  Tahoe on employment matters since at least 2002, and most recently in
November 2009. Ryland concluded that “the matters Sheppard Mullin handled for South Tahoe
were not ‘substantially related’ to the Qui Tam Action,” and that an “advance conflict waiver”
South Tahoe had ***454  signed in 2006—similar to the one J-M signed—therefore “authorized
the undertaking of the representation.” In Ryland's opinion, because South Tahoe had signed the
advance waiver and J-M “was comfortable with, agreed to, and was prepared to sign” a similar
waiver, “there was nothing to disclose to J-M” and he informed Daly and Kreindler that they
could “agree to represent J-M in the Qui Tam Action.” Daly agreed that, because of South Tahoe's
advance conflict waiver, “there was no conflict” and that South Tahoe “presented [no] issue
regarding representing J-M in the Qui Tam action.”


Consistent with this view, before J-M executed the engagement agreement, Sheppard Mullin did
not disclose its representation of South Tahoe. Indeed, according to the sworn declaration of
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Eng, who retained Sheppard Mullin on J-M's behalf, “[d]uring the interview process leading to
[Sheppard Mullin's] retention, [Sheppard Mullin] attorneys assured [her] there were no conflicts
with the firm's proposed representation in the [qui tam] Action.” Sheppard Mullin has not denied
this assertion. Daly stated in a sworn declaration that he did not “intentionally conceal[ ] an alleged
conflict” from J-M. But, as noted above, he also declared that “there was no conflict” and that
South Tahoe “presented [no] issue regarding representing J-M in the Qui Tam action.” Kreindler
stated in a sworn declaration only that he “did not learn about any potential issue involving
South Tahoe” at the time of the retention, adding that Daly “handled the tasks associated with
J-M's retention of Sheppard Mullin,” including “running and evaluating the conflicts check.”
Ryland stated in a sworn declaration that he “did not ‘conceal’ anything from J-M nor anyone
else in connection with [Sheppard Mullin's] retention by J-M.” But, as noted above, he also
declared that “there was nothing to disclose to J-M.” Sheppard Mullin's view that there was no
conflict and nothing to disclose is completely consistent with Eng's statement that Sheppard Mullin
attorneys “assured” her “[d]uring the interview process” that “there were no conflicts with the
firm's proposed representation in the [qui tam] Action.” 1


1 Consistent with this analysis, although Sheppard Mullin's reply brief offers circumstantial
reasons for disbelieving Eng's statement, it conspicuously fails to cite anything in the record
—including the many declarations its attorneys filed in this case—to refute Eng's statement.


A few weeks after the engagement agreement's execution, Dinkin again began actively working
for South Tahoe. During the next year, he billed it for about 12 hours of work. Sheppard Mullin
did not disclose this fact either to J-M or to South Tahoe's counsel in the qui tam action. In
January 2011, *99  South Tahoe's qui tam counsel became aware that Sheppard Mullin was
simultaneously representing J-M in the qui tam action and South Tahoe in other matters. In a
letter dated March 4, 2011, asking Sheppard Mullin to explain the situation, South Tahoe's counsel
stated that it had learned that Sheppard Mullin “concurrently has represented” South Tahoe “for
the entire time Sheppard Mullin has been adverse to South Tahoe in the [qui tam] action,” and
that Sheppard Mullin's “ongoing representation of South Tahoe predate[d] Sheppard Mullin's
representation of” J-M “by several years.” In response, Kreindler did not deny these assertions,
and instead acknowledged that Sheppard Mullin “has been representing South Tahoe for many
years in connection with general employment matters.” He also cited the “conflict waiver” in the
“current engagement letter” with South Tahoe, and stated that, “in response to” South ***455
Tahoe's March 4 letter, “an ethical wall,” though “not required,” had been “erected between”
Sheppard Mullin employees “who may be involved with the representation of J-M, and those
who may be involved with general employment matters with South Tahoe.” Unsatisfied with the
response, **27  on April 11, 2011, South Tahoe's counsel informed Sheppard Mullin that South
Tahoe was “contemplating” filing a motion to disqualify Sheppard Mullin from the qui tam case,
and asked for a “meet and confer discussion” regarding the motion. During a subsequent telephone
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conference on April 19, South Tahoe's counsel reiterated its intention to move for Sheppard
Mullin's disqualification as J-M's counsel. 2


2 According to South Tahoe's attorney, Kreindler stated during the April 19 telephone
conference that Sheppard Mullin “had run a conflict check prior to accepting the engagement
with J-M,” and it “showed South Tahoe to be an existing client.” Kreindler maintains he “did
not refer to South Tahoe as an ‘existing’ client,” but explained that Sheppard Mullin “had
done some labor work for South Tahoe that had concluded by November 2009” and “had
done some very modest additional labor work for South Tahoe since [Sheppard Mullin] had
become involved in the Qui Tam Action.”


Between March 4, when South Tahoe's counsel first wrote to Sheppard Mullin about the conflict,
and the April 19 telephone conference, Sheppard Mullin did not inform J-M that South Tahoe
was questioning Sheppard Mullin's representation of J-M based on a conflict of interest, or that
Sheppard Mullin was communicating with South Tahoe's counsel on this issue. It finally did so on
April 20, informing Eng by e-mail that South Tahoe's counsel “has threatened to file a motion to
disqualify Sheppard Mullin because a lawyer in our Santa Barbara office gives employment advice
to South Tahoe.” Even then, Sheppard Mullin did not disclose its March 2010 preengagement
conflicts check. Eng did not discover that information for another two months, when Ryland filed
with the court a declaration discussing the issue.


On May 9, 2011, South Tahoe's counsel moved to disqualify Sheppard Mullin as J-M's counsel.
Sheppard Mullin opposed the motion based on *100  South Tahoe's execution of the advance
conflict waiver. In letters offering to settle the dispute—which proposed a $250,000 cash payment
and 40 hours of free employment related legal work in exchange for South Tahoe's conflict waiver
—Sheppard Mullin referenced its “long-standing relationship” with South Tahoe, noting that it had
“been pleased to provide labor advice to [South Tahoe] for the last 9 years.” The court ultimately
granted the motion, finding that the advance waiver was insufficient and that Sheppard Mullin's
representation therefore violated rule 3-310(C)(3) of the Rules of Professional Conduct, 3  which
provides that an attorney “shall not, without the informed written consent of each client ... [¶] ...
[¶] ... [r]epresent a client in a matter and at the same time in a separate matter accept as a client a
person or entity whose interest in the first matter is adverse to the client in the first matter.”


3 All further unlabeled rule references are to the Rules of Professional Conduct.


Sheppard Mullin sued J-M for unpaid fees, asserting it was still owed $1 million of the $3 million
it had billed (for about 10,000 hours of work). J-M filed a cross-complaint asserting various claims
and requesting disgorgement of fees paid and exemplary damages.
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Sheppard moved to compel arbitration under the engagement agreement's arbitration provision.
The court granted the motion, rejecting J-M's claim that Sheppard Mullin's ethical violation
rendered the ***456  entire agreement, including the arbitration clause, illegal and unenforceable.
The arbitrators subsequently found for Sheppard Mullin, reasoning that any ethical violation was
not so serious or egregious as to warrant forfeiture and disgorgement of fees. They awarded
Sheppard Mullin over $1.3 million in fees and interest. On Sheppard Mullin's motion, the superior
court confirmed the award, rejecting J-M's renewed claim that the agreement was illegal and
unenforceable due to the rules violation.


The Court of Appeal reversed, holding: (1) the parties agreed that California law would govern
any disputes; (2) under California law, a claim that a contract is wholly illegal and unenforceable
is for a court to decide, notwithstanding an arbitration clause; (3) Sheppard Mullin violated
rule 3-310(C)(3); and (4) the violation rendered the engagement agreement unenforceable and
precluded Sheppard Mullin from recovering any fees, even in quantum meruit.


**28  DISCUSSION


Initially, I agree with the majority in the following respects: (1) Where California law governs,
a court may invalidate an arbitration award on the *101  ground that the contract containing the
parties' arbitration agreement violates the public policy of the state as expressed in the Rules
of Professional Conduct; (2) when Sheppard Mullin and J-M signed the engagement agreement
regarding the qui tam action, Sheppard Mullin had an existing attorney-client relationship with
South Tahoe on unrelated matters; (3) Sheppard Mullin knew of this existing conflict but failed
to disclose it to J-M; (4) because of the nondisclosure, the waiver J-M signed was insufficient to
permit Sheppard Mullin to represent J-M notwithstanding the existing conflict; (5) the undisclosed
conflict violated rule 3-310(C)(3) and renders the engagement agreement unenforceable in its
entirety; and (6) because the engagement agreement is unenforceable in its entirety, Sheppard
Mullin is not entitled to the benefit of the arbitrators' decision awarding it unpaid contractual fees.


However, I disagree with the majority's holding that Sheppard Mullin may pursue recovery in
quantum meruit for the value of the services it rendered to J-M. Unlike the majority, which
“begin[s] by considering” the Restatement Third of the Law Governing Lawyers (maj. opn., ante,
237 Cal.Rptr.3d at p. 446, 425 P.3d at p. 19), I begin with our own precedent—Huskinson &
Brown v. Wolf (2004) 32 Cal.4th 453, 462, 9 Cal.Rptr.3d 693, 84 P.3d 379 (Huskinson )—which the
majority curiously discusses only as a brief afterthought at the end of its opinion (maj. opn., ante, at
pp. 449–450, 425 P.3d at pp. 22–23). Huskinson involved a fee dispute, not between a lawyer and
client, but between two law firms that had entered into a fee-sharing agreement without complying
with the ethical rule requiring them to obtain the client's informed written consent to the agreement.
(Huskinson, at p. 456, 9 Cal.Rptr.3d 693, 84 P.3d 379.) We held that, although the ethical violation
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precluded the agreement's enforcement, the plaintiff law firm was entitled to quantum meruit
recovery from the defendant law firm for the reasonable value of the legal services it provided
to the client. (Ibid.) In reaching this conclusion, “we look[ed] first” to whether a quantum meruit
award would be contrary to what the violated rule “seeks to accomplish,” i.e., prohibiting attorneys
from dividing “ ‘a fee for legal services’ ” absent the client's informed consent. (Id. at p. 458, 9
Cal.Rptr.3d 693, 84 P.3d 379.) We held that it would not, reasoning that the violated rule “does
not purport to restrict attorney compensation on any basis other than a division of fees” (ibid.) and
that an award “based on the reasonable value of” ( ***457  id. at p. 459, 9 Cal.Rptr.3d 693, 84
P.3d 379) legal services neither “constitute[s] a division of fees within the rule's contemplation”
nor is “otherwise tied to the specific legal fees [the client] paid” (ibid.).


We also considered in Huskinson whether permitting quantum meruit recovery as between law
firms would be “consistent with case law holding or otherwise recognizing that attorneys may
recover from their clients the reasonable value of their legal services when their fee contracts or
compensation agreements are found to be invalid or unenforceable for other reasons.” (Huskinson,
supra, 32 Cal.4th at p. 461, 9 Cal.Rptr.3d 693, 84 P.3d 379.) We concluded that it would. (Ibid.)
*102  Notably, in reaching this conclusion, we distinguished two decisions—Jeffry v. Pounds
(1977) 67 Cal.App.3d 6, 136 Cal.Rptr. 373 (Jeffry ), and Goldstein v. Lees (1975) 46 Cal.App.3d
614, 120 Cal.Rptr. 253 (Goldstein )—in which courts disallowed any quantum meruit recovery
for an ethical rule violation. “Those cases,” we explained, “involved violations of a rule that
proscribed the very conduct for which compensation was sought, i.e., the rule prohibiting attorneys
from engaging in conflicting representation or accepting professional employment adverse to the
interests of a client or former client without the written consent of both parties.” (Huskinson, at
p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.) By contrast, we reasoned, the violated fee-sharing rule
at issue in Huskinson did “not bar the services plaintiff rendered on [the client's] behalf; it simply
prohibit[ed] the dividing of [the client's] fees because she was not provided written disclosure of
the fee-sharing agreement and her written consent was not obtained.” (Ibid.)


**29  Another factor we considered in Huskinson was whether “[t]he Legislature's regulation
of fee agreements between attorneys and clients favor[ed] the availability of quantum meruit
recovery.” (Huskinson, supra, 32 Cal.4th at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) We concluded
that it did, explaining that the Legislature, in several statutes rendering attorney-client fee
agreements voidable absent a signed agreement, had specified that if the client voided an agreement
for noncompliance, the attorney was “ ‘entitled to collect a reasonable fee.’ ” (Ibid., quoting
Bus. & Prof. Code, §§ 6147, subd. (b), 6148, subd. (c).) “Allowing quantum meruit recovery
when two law firms negotiate a fee-sharing agreement without complying with [the ethics rule's]
written client consent requirement is consistent with the Legislature's policy determination that,
even if a particular fee or compensation agreement is not in writing or signed by the client, a
law firm laboring under such an agreement nonetheless deserves reasonable compensation for its
services.” (Huskinson, at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.)
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Finally, we considered in Huskinson whether allowing recovery in quantum meruit would
“undermine” or “discourage compliance with” the violated rule. (Huskinson, supra, 32 Cal.4th at
pp. 459, 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) We concluded it would not, explaining: “Attorneys
who negotiate contingent fee-sharing agreements, which take into account the risk that the client
pays no fee if the client does not prevail in his or her case, understandably prefer to receive their
negotiated fees rather than the typically lesser amounts representing the reasonable value of the
work performed. Consequently, even if quantum meruit recovery is available when the absence of
client notification or consent renders a fee-sharing agreement unenforceable, such attorneys have
no less incentive to comply with rule 2–200.” (Id. at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.)


***458  Applying the approach and the factors we set forth in Huskinson, I conclude that
quantum meruit recovery is unavailable in this case. The *103  answer to the “first” question
we considered in Huskinson—whether a quantum meruit award would be contrary to what the
violated rule “seeks to accomplish” (Huskinson, supra, 32 Cal.4th at p. 458, 9 Cal.Rptr.3d 693,
84 P.3d 379)—is clearly yes. As here relevant, the purpose of rule 3-310 is to preclude attorneys
from simultaneously representing clients with conflicting interests absent the clients' informed
written consent. Because Sheppard Mullin did not get that consent, a quantum meruit award would
compensate it for legal services that the rule expressly precluded it from providing. Indeed, the
majority agrees that the conflict resulting from Sheppard Mullin's concurrent representation of J-
M and South Tahoe “affect[ed] the representation itself, not merely the attorney's compensation
as in Huskinson.” (Maj. opn., ante, 237 Cal.Rptr.3d at p. 451, 425 P.3d at p. 24, first italics added.)


As to whether permitting quantum meruit recovery here would be “consistent with case
law” (Huskinson, supra, 32 Cal.4th at p. 461, 9 Cal.Rptr.3d 693, 84 P.3d 379), based on the very
case law we discussed in Huskinson—as well as other case law—I conclude that the answer is
no. As discussed above, in reaching our conclusion in Huskinson, we distinguished Jeffry and
Goldstein—which disallowed any quantum meruit recovery for an ethical rule violation—on the
basis that those decisions “involved violations of a rule that proscribed the very conduct for
which compensation was sought, i.e., the rule prohibiting attorneys from engaging in conflicting
representation or accepting professional employment adverse to the interests of a client or
former client without the written consent of both parties.” (Huskinson, at p. 463, 9 Cal.Rptr.3d
693, 84 P.3d 379.) The case now before us fits precisely within that description: It involves
violation of a rule “that proscribed the very conduct for which compensation was sought, i.e., the
rule prohibiting attorneys from engaging in conflicting representation or accepting professional
employment adverse to the interests of a client or former client without the written consent of
both parties.” (Ibid.) Again, as the majority explains, the conflict resulting from Sheppard Mullin's
concurrent representation of J-M and South Tahoe “affect[ed] the representation itself, not merely
the attorney's compensation as in Huskinson.” (Maj. opn., **30  ante, 237 Cal.Rptr.3d at p. 451,
425 P.3d at p. 24, first italics added.)
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The majority declares Jeffry and Goldstein to be unpersuasive. (Maj. opn., ante, 237 Cal.Rptr.3d
at pp. 447–448, 425 P.3d at pp. 20–21.) Jeffry's holding, the majority states, “was not surprising”
in light of the facts—“the law firm had decided to represent the client's wife in a lawsuit against
him, without making any effort to obtain his consent”—“[b]ut the court did not purport to craft
a rule to govern all other breaches, nor did it offer any reasoning to support such a categorical
rule.” (Maj. opn., ante, at p. 447, 425 P.3d at p. 21) Nor, the majority asserts, did Goldstein offer
any “supportive reasoning” for its conclusion that noncontractual recovery was unavailable. (Maj.
opn., ante, at p. 448, 425 P.3d at p. 21.)


*104  For several reasons, I disagree with the majority's analysis. First, the majority's description
of the facts in Jeffry is somewhat misleading. The “law firm” there did not decide to represent
the wife of its existing client in their marital dissolution action. (Maj. opn., ante, 237 Cal.Rptr.3d
at p. 447, 425 P.3d at p. 20.) One attorney in the firm undertook to represent the client's wife
in the dissolution action “without ***459  the knowledge of” a different attorney who was
representing the existing client in a personal injury action “and without knowledge of the status of
the personal injury litigation.” (Jeffry, supra, 67 Cal.App.3d at p. 8, 136 Cal.Rptr. 373.) Indeed, the
court remarked that it was “not charg[ing] [the attorneys] with dishonest purpose or deliberately
unethical conduct.” (Id. at p. 11, 136 Cal.Rptr. 373.) Here, of course, when Sheppard Mullin
undertook to represent J-M, it did know—because it ran a conflicts check—of the existing conflict,
but made a decision not to disclose it. Second, I disagree that neither Jeffry nor Goldstein offers
reasoning to support denying recovery in this case. Both decisions relied on our statement in Clark
v. Millsap (1926) 197 Cal. 765, 242 P. 918 (Clark ), that “ ‘acts of impropriety inconsistent with
the character of the [legal] profession, and incompatible with the faithful discharge of its duties’ ”
“will prevent [an attorney] from recovering for services rendered.” (Id. at p. 785, 242 P. 918; see
Jeffry, at p. 9, 136 Cal.Rptr. 373; Goldstein, supra, 46 Cal.App.3d at p. 618, 120 Cal.Rptr. 253.) In
my view, knowingly representing clients with conflicting interests, without disclosing the conflict
to either client and obtaining the clients' written consent to the simultaneous representation, is an
“ ‘act[ ] of impropriety inconsistent with the character of the [legal] profession, and incompatible
with the faithful discharge of its duties.’ ” (Clark, at p. 785, 242 P. 918.) Indeed, this is precisely
how the appellate courts in Jeffry and Goldstein applied Clark's statement. 4


4 The majority's statement that in Clark “we upheld a trial court's award of only a partial
fee” (maj. opn., ante, 237 Cal.Rptr.3d at p. 448, fn. 12, 425 P.3d at p. 19, fn. 12) is both
inaccurate and misleading. It is inaccurate because the fee the trial court awarded in Clark—
$7,500—was not a “partial” fee (maj. opn., ante, at p. 448, fn. 12, 425 P.3d at p. 21, fn. 12);
it was the total fee that, according to the plaintiff, the parties had agreed upon (Clark, supra,
197 Cal. at p. 775, 242 P. 918). In agreeing with the plaintiff and awarding this amount “in
full for all services performed” (id. at p. 785, 242 P. 918), the trial court rejected the attorney's
contention that a $20,000 promissory note the plaintiff had signed represented “the fee that
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[the attorney] was to receive for professional services,” and the court additionally “refused
to allow [the attorney] any credit on account of said note on the ground that its execution
was fraudulently procured and was without consideration” (id. at p. 775, 242 P. 918). The
majority's statement is misleading because we upheld the $7,500 award notwithstanding the
attorney's fraudulent acts because the plaintiff in Clark “did not object to the allowance of”
that sum. (Id. at p. 785, 242 P. 918.) Here, of course, J-M does object to the award of any
compensation.


The key to understanding this application of Clark is the fact that Sheppard Mullin's simultaneous
and undisclosed representation of South Tahoe and J-M violated “the most fundamental of all
duties” that a lawyer owes a client: the “duty of loyalty.” (State Compensation Insurance Fund
v. Drobot (C.D.Cal. 2016) 192 F.Supp.3d 1080, 1084 (Drobot ).) As we have explained, “[t]he
primary value at stake in cases of simultaneous or dual representation”—even with respect to
unrelated matters—“is the attorney's duty—and the client's legitimate *105  expectation—of
loyalty.” (Flatt v. Superior Court (1994) 9 Cal.4th 275, 284, 36 Cal.Rptr.2d 537, 885 P.2d 950 (Flatt
).) This “inviolate” duty (id. at p. 288, 36 Cal.Rptr.2d 537, 885 P.2d 950) is a “fundamental **31
value of our legal system” (People ex rel. Dept. of Corporations v. SpeeDee Oil Change Systems,
Inc. (1999) 20 Cal.4th 1135, 1146, 86 Cal.Rptr.2d 816, 980 P.2d 371 (SpeeDee )). “The effective
functioning of the fiduciary relationship between attorney and client depends on the client's trust
and confidence in counsel.” (SpeeDee, at p. 1146, 86 Cal.Rptr.2d 816, 980 P.2d 371.) “A client
***460  who learns that his or her lawyer is also representing a litigation adversary, even with
respect to a matter wholly unrelated to the one for which counsel was retained, cannot long be
expected to sustain the level of confidence and trust in counsel that is one of the foundations of the
professional relationship. All legal technicalities aside, few if any clients would be willing to suffer
the prospect of their attorney continuing to represent them under such circumstances.” (Flatt, at p.
285, 36 Cal.Rptr.2d 537, 885 P.2d 950.) But an attorney's “duty to maintain undivided loyalty” is
vital, not just in protecting the client's trust and confidence in his or her attorney, but more broadly
in maintaining “public confidence in the legal profession and the judicial process.” (SpeeDee,
at p. 1146, 86 Cal.Rptr.2d 816, 980 P.2d 371; see Santa Clara County Counsel Attys. Assn. v.
Woodside (1994) 7 Cal.4th 525, 547, fn. 6, 28 Cal.Rptr.2d 617, 869 P.2d 1142 [“rationale for”
the rule prohibiting attorneys, without consent, from accepting employment adverse to a client
even in unrelated matters is “the maintenance of the attorney's ‘duty of undivided loyalty,’ without
which ‘ “public confidence in the legal profession and the judicial process” is undermined’
”].) For these reasons, “in all but a few instances, the rule of disqualification in simultaneous
representation cases is a per se or ‘automatic’ one” (Flatt, at p. 284, 36 Cal.Rptr.2d 537, 885 P.2d
950), “regardless of whether the simultaneous representations have anything in common or present
any risk that confidences obtained in one matter would be used in the other” (SpeeDee, at p. 1147,
86 Cal.Rptr.2d 816, 980 P.2d 371.) This rule, which is “analogous to the biblical injunction against
‘serving two masters’ ” (Flatt, at p. 286, 36 Cal.Rptr.2d 537, 885 P.2d 950), “protect[s] clients'
legitimate expectations of loyalty [in order] to preserve this essential basis for trust and security
in the attorney-client relationship” (SpeeDee, at p. 1147, 86 Cal.Rptr.2d 816, 980 P.2d 371).
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Of course, because “[t]he principle of loyalty is for the client's benefit,” an attorney may
simultaneously represent clients “whose interests are adverse as to unrelated matters provided full
disclosure is made and both agree in writing to waive the conflict.” (Flatt, supra, 9 Cal.4th at
p. 285, fn. 4, 36 Cal.Rptr.2d 537, 885 P.2d 950, second italics added.) However, given the vital
and fundamental role of the duty of loyalty in our legal system—including maintaining “public
confidence in the legal profession and the judicial process” (SpeeDee, supra, 20 Cal.4th at p.
1146, 86 Cal.Rptr.2d 816, 980 P.2d 371)—where, as here, full disclosure is not made and informed
consent is not obtained, knowingly representing clients with conflicting interests constitutes an “
‘act[ ] of impropriety inconsistent with the character of the [legal] profession, and incompatible
with the faithful discharge of its duties,’ ” so as *106  to “ ‘prevent [the attorney] from recovering
for services rendered.’ ” (Clark, supra, 197 Cal. at p. 785, 242 P. 918.) The majority fails to explain
how it concludes otherwise.


Finally, the majority's treatment of Jeffry and Goldstein is difficult to square with our treatment
of those decisions in Huskinson. There, we could have limited and criticized Jeffry and Goldstein
as the majority attempts to do so here. Instead, we attributed their denial of quantum meruit
recovery to a common factor that was absent in decisions that allowed quantum meruit recovery:
“violations of a rule that proscribed the very conduct for which compensation was sought, i.e., the
rule prohibiting attorneys from engaging in conflicting representation or accepting professional
employment adverse to the interests of a client or former client without the written consent of
both parties.” ( ***461  Huskinson, supra, 32 Cal.4th at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d
379.) It is of course true, as the majority asserts, that “we did not decide” in Huskinson that
an unwaived conflict of interest, standing alone, always requires the denial of compensation.
(Maj. opn., ante, 237 Cal.Rptr.3d at p. 450, 425 P.3d at p. 22.) Had we done so, the present
**32  case would surely not be before us. However, our discussion in Huskinson of Jeffry and
Goldstein was important to our analysis, and the majority errs by cavalierly casting it aside simply
because the issue now before us “was not presented” in that case. (Maj. opn., ante, at p. 450,
425 P.3d at p. 22.) The majority's summary treatment of our discussion ignores the fact that our
description in Huskinson of the common factor that explained the denial of all recovery in Jeffry
and Goldstein—“violations of a rule that proscribed the very conduct for which compensation was
sought, i.e., the rule prohibiting attorneys from engaging in conflicting representation or accepting
professional employment adverse to the interests of a client or former client without the written
consent of both parties” (Huskinson, at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379)—is completely in
line with the starting point of our analysis in Huskinson: whether a quantum meruit award would
be contrary to what the violated rule “seeks to accomplish.” (Id. at p. 458, 9 Cal.Rptr.3d 693, 84
P.3d 379.)


Notably, our appellate courts have read Huskinson precisely as I do. In Fair v. Bakhtiari (2011)
195 Cal.App.4th 1135, 1141, 125 Cal.Rptr.3d 765, an attorney violated the Rules of Professional
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Conduct by entering into business relationships with clients without complying with written
disclosure and consent requirements. The trial court concluded that the violation precluded the
attorney from recovering the reasonable value of the services he had provided, even though the
transaction had been “very successful.” (Ibid.) In affirming, the Court of Appeal relied heavily on
Huskinson, explaining: “[W]e read Huskinson ... as recognizing a distinction between the type of
violations that may render an agreement voidable, but still allow the attorney compensation for
the reasonable value of his or her services, and the type of violation that precludes such recovery:
Attorneys who violate a rule of professional conduct may recover in quantum meruit where they
do not act in violation of an express statutory prohibition when providing legal services *107  and
where the subject services are not otherwise prohibited. [Citation.] On the other hand, violation of
a rule that constitutes a serious breach of fiduciary duty, such as a conflict of interest that goes to
the heart of the attorney-client relationship, warrants denial of quantum meruit recovery.” (Fair,
at p. 1161, 125 Cal.Rptr.3d 765, second italics added.)


Still other California case law supports the conclusion that Sheppard Mullin's ethical violation
precludes it from seeking quantum meruit recovery. In A.I. Credit Corp., Inc. v. Aguilar &
Sebastinelli (2003) 113 Cal.App.4th 1072, 1075, 6 Cal.Rptr.3d 813, a law firm pursuing a
collection matter against a former client was disqualified under rule 3-310(E) because it failed
to obtain the former client's informed written consent to the conflicting representation. The law
firm's client in the collection matter sued for a declaration that, because of the disqualification, it
owed the law firm nothing for its legal services. (A.I. Credit Corp., at p. 1076, 6 Cal.Rptr.3d 813.)
The law firm filed an answer raising the defense of quantum meruit. (Ibid.) The trial court granted
summary judgment to the client, ruling that the law firm was not entitled to compensation. (Ibid.)
The Court of Appeal affirmed, citing “[t]he general rule ... that an attorney disqualified for violating
an ethical obligation is not entitled ***462  to fees.” (Id. at p. 1079, 6 Cal.Rptr.3d 813.) The court
rejected the law firm's argument that recovery should be allowed because it had committed only
“a minor technical [rules] violation ... due to its failure to obtain a waiver,” explaining: “The trial
court determined that there was a disqualifying violation of ethical obligations. Consequently, ...
there is no genuine issue of material fact in this regard precluding summary judgment.” (Ibid.)


By contrast, none of the case law the majority cites truly supports its conclusion that Sheppard
Mullin may be entitled to quantum meruit recovery in this case. The majority principally relies
on Pringle v. La Chapelle (1999) 73 Cal.App.4th 1000, 87 Cal.Rptr.2d 90 (Pringle) (maj. opn.,
ante, 237 Cal.Rptr.3d at p. 449, 425 P.3d at p. 22), but that case did not even involve quantum
meruit recovery or a proven violation of the ethical rules; it involved recovery on the contract itself
based on a jury finding of no ethical violation. In Pringle, an attorney who had simultaneously
represented a corporation, its president, and **33  its CEO as codefendants in a harassment
action filed a complaint seeking money owed “pursuant to written fee agreements.” (Pringle, at p.
1002, 87 Cal.Rptr.2d 90.) One of the agreements contained a lengthy discussion of the potential
conflicts of interest arising from an attorney's simultaneous representation of multiple parties and
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advised the defendants to consult with independent counsel before signing a waiver. (Ibid.) The
CEO executed the waiver and agreement on his own behalf and on behalf of the corporation.
(Id. at p. 1003, 87 Cal.Rptr.2d 90.) On this record, the jury “returned a general verdict” for the
attorney, finding in a special verdict that the CEO “had given informed written consent to allow [the
attorney] to represent more than one client.” (Ibid.) In seeking to overturn the verdict on appeal,
the CEO asserted that the attorney had violated the ethical rule *108  requiring a corporation's
conflict waiver to be signed by someone who is not also being individually represented by the
same attorney. (Id. at p. 1005, 87 Cal.Rptr.2d 90.) The appellate court affirmed the jury's verdict,
stating: “We have no evidence [in the record before us] which would enable us to ascertain if there
was conflicting evidence on whether [the attorney] violated the Rules of Professional Conduct.
We do not know if the corporation, in some way other than the two fee agreements, consented to
the representation.” (Ibid.) In short, there was no proven rule violation in Pringle, and no attempt
to recover in quantum meruit.


In dictum, the court in Pringle went on to discuss the CEO's argument that “an attorney's
breach of a rule of professional conduct may negate an attorney's claim for fees.” (Pringle,
supra, 73 Cal.App.4th at p. 1005, 87 Cal.Rptr.2d 90.) The court observed that the CEO had
“not cited a case standing for the proposition that a violation of a rule of professional conduct
automatically precludes an attorney from obtaining fees.” (Id. at pp. 1005-1006, 87 Cal.Rptr.2d
90.) Of course, the issue here is not whether any violation of any of the Rules of Professional
Conduct automatically precludes recovery. Certainly, Huskinson refutes that proposition. The issue
here is whether such recovery is barred by the violation of one particular rule—the rule that
absolutely precludes attorneys from simultaneously representing clients with conflicting interests
absent full disclosure of the conflict and consent, in order to preserve “the most fundamental
of all duties a lawyer owes a client”: the duty of loyalty. (Drobot, supra, 192 F.Supp.3d at p.
1084.) The Pringle court also noted that the simultaneous representation presented a “potential”
conflict of interest, that it did “not know if the interests of [the CEO] and [the corporation actually]
diverged,” ***463  and that it therefore could not “ascertain if the purported rule violation by
[the attorney] was incompatible with the faithful discharge of her duties.” (Pringle, at pp. 1006,
1007, 87 Cal.Rptr.2d 90.) Here, of course, there was an actual conflict of interest, because one
of Sheppard Mullin's existing clients was suing another of its existing clients. Thus, as explained
above, we can “ascertain” that Sheppard Mullin's proven rule violation “was incompatible with
the faithful discharge of [its] duties.” (Id. at p. 1007, 87 Cal.Rptr.2d 90.) For these reasons, Pringle
does not support the majority's view that Sheppard Mullin may pursue quantum meruit recovery
notwithstanding its violation of rule 3-310.


For many similar reasons—and some additional ones—nor does Mardirossian & Associates, Inc.
v. Ersoff (2007) 153 Cal.App.4th 257, 62 Cal.Rptr.3d 665 (Mardirossian ), which the majority
also cites. (Maj. opn., ante, 237 Cal.Rptr.3d at p. 449, 425 P.3d at p. 22.) In Mardirossian, a law
firm that had filed an action on behalf of two clients—Ersoff and Leonard—was fired by Ersoff
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shortly before he settled his claim. (Mardirossian, at pp. 261-263, 62 Cal.Rptr.3d 665.) Thus, like
Pringle, it involved counsel that was simultaneously representing several clients on the same side
in a single a case. Also like Pringle, Mardirossian involved, not an actual conflict of interest, but
“at most, a potential conflict of interest *109  between” the simultaneously represented clients.
(Mardirossian, at p. 264, 62 Cal.Rptr.3d 665.) As in Pringle, in Mardirossian, the trier of fact found
that the written waiver each client had signed—which expressly stated that a conflict might exist
with the other identified client and acknowledged **34  the opportunity to consult with separate
counsel concerning the issue—“was sufficient and valid.” (Mardirossian, at p. 264, 62 Cal.Rptr.3d
665.) In affirming the trial court's decision, the Court of Appeal did not disagree with this finding,
but took an alternative course. Citing Pringle, the court first stated that whether “the breach of a
rule of professional conduct ... warrant[s] a forfeiture of fees ... depends on the egregiousness of
the violation.” (Mardirossian, at p. 278, 62 Cal.Rptr.3d 665.) It then held that, even if, as Ersoff
contended, the waiver was insufficient because it “did not detail the conflicts at issue,” “Ersoff
ha[d] not shown the violation was particularly egregious or that he was in any way prejudiced by
it. Under the circumstances, we cannot say the trial court abused its discretion in concluding it
would be inequitable and an ‘an unjust enrichment’ if Ersoff's attorney fee obligation were to be
excused” (Id. at p. 279, 62 Cal.Rptr.3d 665.) The circumstances to which the court was referring
were the following: After the law firm filed a complaint, worked on the case for seven months,
and prepared for depositions and a mediation, Ersoff fired the firm and hired a new one in which
his wife was a partner. (Id. at p. 263, 62 Cal.Rptr.3d 665.) Nine days later, Ersoff settled the
case, with the defendants agreeing to pay him $3.7 million. (Ibid.) Leonard had “participat[ed] in
the action to assist Ersoff.” (Id. at p. 262, 62 Cal.Rptr.3d 665.) Because Mardirossian involved
(1) an assumed violation of a different rule, (2) “at most,” only “a potential conflict of interest
between” simultaneously represented clients on the same side of a single lawsuit (id. at p. 264, 62
Cal.Rptr.3d 665), and (3) an attorney who was fired by the client and replaced by the client's wife's
law firm about a week before a very lucrative settlement was reached (ibid.), it does not support the
majority's conclusion that Sheppard Mullin may pursue quantum meruit recovery notwithstanding
its knowing representation of actually conflicting ***464  interests without full disclosure and
consent, which resulted in its disqualification by South Tahoe, not its firing by its client, J-M.


The last decision the majority cites—Sullivan v. Dorsa (2005) 128 Cal.App.4th 947, 27 Cal.Rptr.3d
547 (Sullivan )—is even more far afield. That case did not involve a request for quantum meruit
recovery; it involved the request of a referee in a property partition proceeding for an award of fees
to the law firm he had hired to provide him with legal services in connection with that proceeding.
(Sullivan, at pp. 950-953, 27 Cal.Rptr.3d 547.) Nor did it even involve a payment dispute between
an attorney and client. The client—the referee—was in favor of the award; it was the owners of
the property, who were not “clients” of the law firm, who opposed the award. (Id. at p. 964, 27
Cal.Rptr.3d 547.) They objected to the fee request to the extent it included services the law firm
provided after negotiations began with a prospective purchaser with whom the law firm had an
existing legal relationship. (Id. at pp. 963-964, 27 Cal.Rptr.3d 547.) In *110  rejecting this claim,
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the court focused first on the owners' lack of “standing”—as nonclients—“to protest the alleged
representation of adverse interests.” (Id. at p. 964, 27 Cal.Rptr.3d 547.)


The Sullivan court, after discussing and quoting Pringle at length, then added that the owners
had “fail[ed] to show that any violation of the rules governing representation of adverse interests
was serious enough to compel a forfeiture of fees.” (Sullivan, supra, 128 Cal.App.4th at p. 965,
27 Cal.Rptr.3d 547.) In this regard, the court failed to appreciate that Pringle's discussion was
dicta and that Pringle involved only a potential conflict of interest between multiple clients on
the same side in a single case. The court also offered no detailed discussion of the facts, noting
instead that the owners had failed to “cit[e] pertinent portions of the record” (Sullivan, at p. 964,
27 Cal.Rptr.3d 547) to establish the “misconduct” they had “alleged” the law firm committed (id.
at p. 965, 27 Cal.Rptr.3d 547). Thus, the court did not discuss whether a law firm's simultaneous
and knowing representation of clients whose interests are actually “adverse” (rule 3-310(C)
(3)), without disclosing the conflict, necessarily is “inconsistent with the character of the [legal]
profession,” “incompatible with the faithful discharge of the attorney's duties,” and a “ ‘serious
violation of the attorney's responsibilities.’ ” ( **35  Sullivan, at p. 965, 27 Cal.Rptr.3d 547.)
“[R]epresentations marred by actual conflicts of interest exude the egregious and readily apparent
divided loyalty of counsel.” (Commonwealth v. Cousin (Mass. 2018) 478 Mass. 608, 88 N.E.3d
822, 831.) For these reasons, Sullivan does not support the majority's conclusion that Sheppard
Mullin may, at “the discretion of the trial court,” be entitled to quantum meruit recovery. 5  ***465
(Maj. opn., ante, 237 Cal.Rptr.3d at p. 451, 425 P.3d at p. 23.)


5 The majority's reliance on Pringle, Mardirossian, and Sullivan is problematic for an
additional and important reason: all three are contrary to the majority's analysis insofar
as they place the burden on the client to defeat recovery by showing that the ethical
violation was serious and caused harm. (Pringle, supra, 73 Cal.App.4th at pp. 1006,
1007, 87 Cal.Rptr.2d 90 [“On the record [the client] presented, we cannot ascertain if
the purported violation of the rules was serious, if any act was inconsistent with the
character of the profession,” or if the attorney “had obtained or would expect to obtain
confidential information which might have been harmful to one client, but helpful to
another”]; Mardirossian, supra, 153 Cal.App.4th at p. 279, 62 Cal.Rptr.3d 665 [client “has
not shown the violation was particularly egregious or that he was in any way prejudiced by
it”]; Sullivan, supra, 128 Cal.App.4th at p. 965, 27 Cal.Rptr.3d 547 [clients “fail to show that
any violation of the rules governing representation of adverse interests was serious enough
to compel a forfeiture”].) The majority places the burden on Sheppard Mullin to prove that its
ethical violation “was neither willful nor egregious” and “was not so potentially damaging to
the client as to warrant a complete denial of compensation.” (Maj. opn., ante, 237 Cal.Rptr.3d
at p. 451, 425 P.3d at p. 23.)
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Returning to Huskinson, another factor we cited there in holding that quantum meruit recovery
was permissible is lacking in this case: a “policy determination” of the Legislature, expressed
through statutes, “favor[ing] the availability of quantum meruit recovery” under the circumstances.
(Huskinson, supra, 32 Cal.4th at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) As explained above,
in holding in Huskinson that *111  quantum meruit recovery is available when law firms violate
ethical disclosure and consent requirements regarding fee-sharing agreements, we relied in part
on the fact that two statutes regulating fee agreements “specif[y]” that, where a client voids
an agreement for noncompliance, “the attorney remains ‘entitled to collect a reasonable fee.’
” (Huskinson, at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) I am aware of no statute—and neither
Sheppard Mullin nor the majority cites one—reflecting a legislative policy determination that
attorneys are entitled to a reasonable fee—or any other compensation—when they violate their
duty of loyalty by undertaking to represent a client without disclosing a known and existing conflict
with another client and obtaining both clients' informed consent to the simultaneous representation.


Finally, the last factor we discussed in Huskinson—“whether allowing recovery in quantum meruit
would undermine compliance with” the violated ethics rule (Huskinson, supra, 32 Cal.4th at p. 459,
9 Cal.Rptr.3d 693, 84 P.3d 379)—supports denying quantum meruit in this case. In Huskinson, we
emphasized that the ethics rule violated there did not bar the law firm that was seeking recovery
from working on the case or rendering services “on [the client's] behalf; it simply prohibit[ed] the
dividing of [the client's] fees because she was not provided written disclosure of the fee-sharing
agreement and her written consent was not obtained.” (Id. at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d
379.) By contrast, in this case, the violated rule did preclude Sheppard Mullin from rendering
services to J-M absent its informed consent. Thus, the risk Sheppard Mullin faced if it disclosed to
J-M that it was representing one of the entities suing J-M in the qui tam action was that J-M would
decline to hire Sheppard Mullin and Sheppard Mullin would lose the representation in its entirety.
Indeed, one must wonder why, other than that risk, Sheppard Mullin made a conscious decision
after its conflicts check “identified” South Tahoe “as a client,” not to disclose the representation
to J-M and to instead deal with this situation through a generalized conflicts waiver that only
referenced the possibility Sheppard Mullin “may currently ... represent one or more other clients ...
in matters involving” J-M. (Italics added.)


Moreover, in “assum[ing]” in Huskinson that the law firm seeking recovery would “remain fully
motivated to” comply with the ethical rule on fee-sharing agreements even **36  if it obtained
a quantum meruit award, we focused on the fact that a “contingent fee-sharing agreement[ ]”
was at issue, such that “the negotiated fee” the law firm would lose if the fee-sharing agreement
were not enforced “far exceed[ed] the amount of quantum meruit recovery,” i.e., “the reasonable
value of the work performed.” (Huskinson, supra, 32 Cal.4th at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d
379.) No such all-or-nothing contingent fee agreement is at issue here, and it ***466  is likely
that the disparity between the contractual fees and “the value of the services [Sheppard Mullin]
rendered to” J-M (maj. opn., ante, 237 Cal.Rptr.3d at p. 429, 425 P.3d at p. 5) is considerably less
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than the disparity that was at issue in Huskinson. “Because the [contractual] fee [likely does not]
far exceed[ ] the amount of *112  quantum meruit recovery, we may logically assume that” law
firms facing the loss of a lucrative representation because of a known and existing conflict will
not “remain fully motivated to comply with” rule 3-310(C) (Huskinson, at p. 460, 9 Cal.Rptr.3d
693, 84 P.3d 379) if, as the majority holds, they may recover in quantum meruit “the value of the
services [they] rendered” notwithstanding their decision not to disclose the conflict (maj. opn.,
ante, at p. 429, 425 P.3d at p. 5).


In this regard, our decision in Thomson v. Call (1985) 38 Cal.3d 633, 214 Cal.Rptr. 139, 699
P.2d 316 (Thomson ) is instructive. There, the defendant—a member of the Albany City Council
—sold land to the city for $258,000, thus violating a conflict of interest statute that prohibited
government employees from “ ‘be[ing] financially interested in any contract made by them in their
official capacity, or by any body or board of which they are members.’ ” (Id. at p. 637, 638, fn.
2, 214 Cal.Rptr. 139, 699 P.2d 316.) We held that the contract was void and unenforceable, that
the city could keep the property, and that the defendant could not recover either on the contract
or in quantum meruit, even though he had not committed fraud and had, in fact, relied on advice
from the city attorney. (Id. at p. 646-652, 214 Cal.Rptr. 139, 699 P.2d 316.) We considered, and
rejected, several remedies “less severe than” complete forfeiture. (Id. at p. 651, 214 Cal.Rptr. 139,
699 P.2d 316.) Allowing the defendant to recover “the fair market value of the land,” we explained,
would present a “serious problem,” in that it would “provide[ ] only a weak incentive for public
officials to avoid [conflicts of interest]. If they enter into such arrangements and ‘get caught’ in
the ... violation, this remedy would leave them as well off as they were prior to the transaction; if
the violation goes unnoticed or unchallenged, they would profit from the deal.” (Ibid.) Allowing
such recovery would also be contrary to the conflict of interest statute's “prophylactic function,”
which was not to prevent “undue profit,” but “to prevent conflicts of interest from occurring.” (Id.
at p. 652, 214 Cal.Rptr. 139, 699 P.2d 316.) Allowing recovery of the amount the defendant
originally paid for the land, although “provid[ing] some incentive for officials to avoid conflict-
of-interest situations,” would “also impl[y] that undue profit and loss to the city,” rather than
the prevention of conflicts, “are the primary concerns” of the statute. (Ibid.) On the other hand,
we explained, complete forfeiture “provides a strong disincentive for those officers who might
be tempted to take personal advantage of their public offices” (id. at p. 650, 214 Cal.Rptr. 139,
699 P.2d 316), and “provides public officials with a strong incentive to avoid conflict-of-interest
situations scrupulously” (ibid.). It also would “effectively implement[ ] the conflict-of-interest
statutes' strict public policy goals.” (Id. at p. 651, 214 Cal.Rptr. 139, 699 P.2d 316.)


Similar considerations warrant complete forfeiture in this case. Allowing attorneys who fail to
disclose known conflicts of interest to “recover[ ] the value of the services [they] rendered to”
their clients (maj. opn., ante, 237 Cal.Rptr.3d at p. 429, 425 P.3d at p. 5) would “provide[ ] only a
weak incentive for” attorneys to comply with rule 3-310(C) (Thomson, supra, 38 Cal.3d at p. 651,
214 Cal.Rptr. 139, 699 P.2d 316). If they undertake a representation without disclosing a conflict,
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“and ‘get caught’ in the ... *113  violation, this remedy would leave ***467  them [better] off
[than] they were prior to the transaction; [and] if the violation goes unnoticed or unchallenged,
they [may] profit” even more. (Ibid.)


**37  Allowing such recovery would also be contrary to rule 3-310(C)'s prophylactic function,
which is to “protect[ ] the integrity of the attorney-client relationship,” not to address “specific
acts of disloyalty or diminution of the quality of the attorney's representation.” (Forrest v. Baeza
(1997) 58 Cal.App.4th 65, 74, 67 Cal.Rptr.2d 857.) As discussed above, because of the duty of
loyalty's vital and fundamental role in our legal system, “in all but a few instances, the rule of
disqualification in simultaneous representation cases is a per se or ‘automatic’ one” (Flatt, supra,
9 Cal.4th at p. 284, 36 Cal.Rptr.2d 537, 885 P.2d 950), “regardless of whether the simultaneous
representations have anything in common or present any risk that confidences obtained in one
matter would be used in the other” (SpeeDee, supra, 20 Cal.4th at p. 1147, 86 Cal.Rptr.2d 816, 980
P.2d 371). This rule “is designed not alone to prevent the dishonest practitioner from fraudulent
conduct, but as well to preclude ... honest practitioner[s] from putting [themselves] in a position
where [they] may be required to choose between conflicting duties, or be led to an attempt to
reconcile conflicting interests, rather than to enforce to their full extent the rights of the interest
which [they] should alone represent.” (Anderson v. Eaton (1930) 211 Cal. 113, 116, 293 P. 788
(Anderson).) Indeed, we have observed that these types of conflicts may “unconsciously” affect
the decisionmaking even of attorneys “in good faith intending to discharge” their duty of loyalty
to their clients. (Id. at p. 117, 293 P. 788.) “Conscience and good morals dictate that ... attorney[s]
should not so conduct [themselves] as to be open to the temptation of violating [their] obligation of
fidelity and confidence.” (Ibid.) Because “[t]he principle of loyalty is for the client's benefit,” an
attorney may simultaneously represent clients “whose interests are adverse as to unrelated matters
provided full disclosure is made and both agree in writing to waive the conflict.” (Flatt, at p. 285,
fn. 4, 36 Cal.Rptr.2d 537, 885 P.2d 950.) However, where, as here, full disclosure is not made and
informed consent is not obtained, allowing quantum meruit recovery would be contrary to rule
3-310(C)'s prophylactic function, which is to prevent attorneys even “from putting [themselves] in
a position” (Anderson, at p. 116, 293 P. 788) that may “tempt[ ]” them to violate their “obligation
of fidelity” (id. at p. 117, 293 P. 788).


The majority finds Thomson unhelpful and uninstructive, but the majority's reasons are
unconvincing. The majority first emphasizes that the trial court in Thomson, in denying all
compensation, “held a trial and tailored a remedy appropriate to the facts and equities.” (Maj. opn.,
ante, 237 Cal.Rptr.3d at p. 450, fn. 16, 425 P.3d at p. 23, fn. 16.) However, as the majority later
recognizes, there was “ ‘a long, clearly established line of cases’ denying all recovery for” the
kind of violation at issue in Thomson. (Maj. opn., ante, at p. 450, fn. 16, 425 P.3d at p. 23.) As
I have shown, there is also a line of cases *114  denying all recovery for the kind of violation
that Sheppard Mullin committed. Moreover, the majority overlooks the fact that in Thomson,
notwithstanding the trial court's conclusion, we independently “considered the possibility of”
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imposing “less severe” penalties (Thomson, supra, 38 Cal.3d at p. 651, 214 Cal.Rptr. 139, 699 P.2d
316), and we found those alternative penalties wanting because they lacked adequate deterrent
impact and would poorly serve the prophylactic function of the conflict of interest statute there
at issue (id. at pp. 651-652, 214 Cal.Rptr. 139, 699 P.2d 316). The ***468  majority offers
no explanation or justification for its “different judgment about the range of remedies that will
effectively avoid undermining incentives to comply with” the rule at issue here. (Maj. opn., ante,
at p. 450, fn. 16, 425 P.3d at p. 23.)


In fact, the majority offers no real discussion of deterrence at all. Instead, without analysis, it simply
directs trial courts to make case-by-case determinations of whether a quantum meruit award would,
under the circumstances, “undermine incentives for compliance with the Rules of Professional
Conduct.” (Maj. opn., ante, 237 Cal.Rptr.3d at p. 451, 425 P.3d at p. 23.) The majority cites
no authority for this novel approach. Certainly, nothing in Huskinson or in Thomson, where we
addressed the issue ourselves, suggests that trial courts should make such a case-by-case inquiry.
Nor does the majority explain how trial courts are to make such case-by-case determinations. What
factors **38  should they consider? Is this part of the “the burden of proof” that the majority
places on attorneys seeking quantum meruit recovery? (Maj. opn., ante, at p. 451, 425 P.3d at p.
23.) If so, what constitutes evidence regarding the adequacy of the motivation to comply? Must
the evidence address the effect of quantum meruit recovery on the motivation to comply, not just
of the attorney seeking compensation in the case, but, as we discussed in Huskinson, of “all other
similarly situated law firms and attorneys”? (Huskinson, supra, 32 Cal.4th at p. 460, 9 Cal.Rptr.3d
693, 84 P.3d 379.) Again, how is a court supposed to determine this larger issue? Because the
majority offers no standards to guide the inquiry, is a trial court's determination reviewable, or
is it effectively standardless and unreviewable? If it is reviewable, then what standard of review
applies? The majority offers no guidance on any of these questions.


Another consideration supporting my conclusion is one that J-M vigorously puts forth but
that the majority barely acknowledges: the difficulty in determining whether the undisclosed
conflict caused injury. J-M asserts that “it is extraordinarily difficult”—indeed “practically
impossible”—“to prove that an attorney pulled punches due to divided loyalty,” and that “a conflict
can cause an attorney to compromise the client's case in myriad subtle ways that are, by their nature,
almost impossible to assess.” The United States Supreme Court made this similar observation
in a case involving simultaneous representation of criminal defendants: “[A] rule requiring a
defendant to show that a conflict of interests ... prejudiced him in some specific fashion would
not be susceptible of intelligent, even-handed application. ... [I]n a case of joint representation of
conflicting interests the evil ... is in what the advocate finds himself compelled to refrain from
doing.... [T]o assess the *115  impact of a conflict of interests on the attorney's options, tactics,
and decisions in plea negotiations would be virtually impossible. Thus, an inquiry into a claim of
harmless error here would require ... unguided speculation.” (Holloway v. Arkansas (1978) 435
U.S. 475, 490-491, 98 S.Ct. 1173, 55 L.Ed.2d 426 (Holloway ).)
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J-M's assertions and the high court's discussion are fully consistent with our own recognition
in Anderson, supra, 211 Cal. at page 117, 293 P. 788, that simultaneous representation
may “unconsciously” affect the decisionmaking of even well-intentioned attorneys. There, we
expressed concern that the conflict created by an attorney's dual representation of clients “might
have unconsciously caused [the attorney] to accept an offer of compromise or settlement of [the
client's] claim”—rather than “sue ... for a large sum of money, as he had previously intimated ...
he ***469  would do”—so as not to harm the interest of another client. (Id. at pp. 117-118,
293 P. 788.) Here, during discussions leading up to the engagement agreement, Sheppard Mullin
told J-M that one of its “goal[s]” as defense counsel would be “to stop the ‘free ride’ by small
municipalities, and to force them to spend time and resources to substantiate their claim.” Did
Sheppard Mullin's follow through on this strategy as to South Tahoe, notwithstanding its ongoing
attorney-client relationship with that entity? Did it take action “to force” South Tahoe—its client
in other matters—“to spend time and resources to substantiate [its] claim” against J-M in the
qui tam action? An inquiry into this question, and more broadly into whether Sheppard Mullin's
simultaneous representation of J-M and South Tahoe harmed J-M, would require “unguided
speculation.” (Holloway, supra, 435 U.S. at p. 491, 98 S.Ct. 1173.)


The majority says virtually nothing about this issue or J-M's arguments, only briefly
acknowledging as an aside that “the harm resulting from a violation of the duty of loyalty [is]
often ... intangible and difficult to quantify.” (Maj. opn., ante, 237 Cal.Rptr.3d at p. 452, 425 P.3d
at p. 23.) Even worse, the majority ignores its own recognition of this common difficulty and
holds that the parties now must “litigat[e]” the question whether the undisclosed conflict “affected
the value of [Sheppard Mullin's] work.” (Maj. opn., ante, at p. 452, 425 P.3d at p. 24.) And the
majority imposes this requirement without considering how extensive the additional litigation
surely will be, including discovery battles with J-M seeking interrogatory responses and deposition
testimony from Sheppard **39  Mullin attorneys regarding litigation tactics and decisionmaking.
Nor does the majority discuss whether Sheppard Mullin will be responsible for J-M's costs in
litigating these issues, which resulted solely from Sheppard Mullin's decision not to disclose its
relationship to South Tahoe. Rather than spawn more subsidiary litigation and raise a host of
unanswered questions by allowing for quantum meruit recovery, we should hold that such recovery
is unavailable under the circumstances of this case.


*116  Finally, the other considerations the majority cites do not justify its conclusion that quantum
meruit recovery may be available. The majority emphasizes that Sheppard Mullin performed
“many thousands of hours of legal work” before its disqualification. (Maj. opn., ante, 237
Cal.Rptr.3d at p. 451, 425 P.3d at p. 24.) Of course, Sheppard Mullin is solely responsible for that
circumstance, because it consciously decided not to disclose the conflict and was disqualified by
South Tahoe when the facts later came to light. The majority asserts that Sheppard Mullin “did
seek and obtain J-M's written consent to the conflict.” (Ibid.) However, as the majority correctly
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holds, because Sheppard Mullin did not disclose the existing conflict, it neither sought nor obtained
a valid and effective waiver. The majority also asserts that Sheppard Mullin “may have been
legitimately confused about whether South Tahoe was [a] current client when it took on J-M's
defense.” (Ibid.) However, there is no evidence in the record that Sheppard Mullin thought South
Tahoe was only a former client. There is, however, undisputed evidence—the sworn declaration of
its general counsel, D. Ronald Ryland—that before execution of the retention agreement, Sheppard
Mullin ran “a conflicts check” and “identified South Tahoe ... as a client in matters wholly unrelated
to J-M.” According to other undisputed evidence, Sheppard Mullin simply concluded that, because
of the waiver South Tahoe had signed, “there was nothing to disclose to J-M” and “there was no
conflict” that “presented any issue regarding representing ***470  J-M in the Qui Tam action.”
The majority also asserts that Sheppard Mullin “may in good faith have believed the engagement
agreement's blanket waiver provided J-M with sufficient information about potential conflicts of
interest.” (Ibid.) However, such a finding would seem to be inconsistent with (1) the majority's no-
nonsense and unqualified declaration that, “[s]imply put, withholding available information about
a known, existing conflict is not consistent with informed consent” (id. at p. 443, 425 P.3d at p. 17,
fn.omitted), (2) the majority's conclusion that “at the time [it] agreed to represent J-M,” Sheppard
Mullin “knew” it “represented a client with conflicting interests, South Tahoe” (id. at p. 439, 425
P.3d at p. 14), and (3) the majority's statement that even the case law on which Sheppard Mullin
now relies “was clear” that disclosure of conflicts “ ‘known to an attorney at the time he seeks a
waiver’ ” is mandatory “ ‘regardless of whether the client is sophisticated’ ” (id. at p. 439, 425
P.3d at p. 14).


I disagree with the majority that, notwithstanding these considerations, we need a trial court to
determine whether Sheppard Mullin's good faith is established by the absence “at the time” J-
M retained Sheppard Mullin of an “explicit rule or binding precedent” (maj. opn., ante, 237
Cal.Rptr.3d at p. 452, 425 P.3d at p. 24) that affirmatively and definitively precluded Sheppard
Mullin from “withholding available information about [the] known, existing conflict” (id. at p. 443,
425 P.3d at p. 17). Procedurally, it requires no factual development or credibility determination to
decide whether the mere absence of such legal authority establishes good faith, so we are in as good
a position as the trial court to decide that issue and need *117  not commit this determination to
the trial court's discretion. Substantively, I conclude that the mere absence of such legal authority
cannot justify a finding that, because Sheppard Mullin had a “good faith” belief (id. at p. 451, 425
P.3d at p. 23) it could “withhold[ ] available information about [the] known, existing conflict” (id.
at p. 451, 425 P.3d at p. 23), it should receive compensation. The majority's contrary conclusion
will tempt and encourage attorneys to take advantage of their asserted “confus[ion]” or the absence
of authority “explicit[ly]” precluding their conduct (id. at. pp. 451–452, 425 P.3d at pp. 23–24)
by testing the boundaries of their ethical obligations and engaging in questionable behavior that
they **40  may later attempt to justify as having been done in good faith. At least where the
fundamental and inviolate duty of loyalty is at stake, we should instead adopt a rule that encourages
attorneys to err on the side of caution, and to scrupulously honor their ethical obligations.
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For the preceding reasons, I dissent insofar as the majority holds that Sheppard Mullin may be
entitled to recover in quantum meruit the value of the services it rendered to J-M, notwithstanding
Sheppard Mullin's failure to disclose its representation of South Tahoe.


Cantil-Sakauye, C. J., concurred.


All Citations


6 Cal.5th 59, 425 P.3d 1, 237 Cal.Rptr.3d 424, 18 Cal. Daily Op. Serv. 8717, 2018 Daily Journal
D.A.R. 8765
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14 Cal.2d 762, 97 P.2d 798
Supreme Court of California


ELIZABETH SILVA, Respondent,
v.


PROVIDENCE HOSPITAL OF OAKLAND (a Corporation), Appellant.


S. F. No. 16229.
December 28, 1939.


HEADNOTES


(1)
Negligence--Charities--Hospitals--Implied Contract--Exemption from Liability--Evidence.
The true implied contract consists of obligations arising from a mutual agreement and intent to
promise where the agreement and promise have not been expressed in words, but before a contract
may be implied, it must be determined, as a question of fact, whether the parties acted in such a
manner as to provide the necessary foundation for it, and evidence may be introduced to rebut the
inferences and show that there is another explanation for the conduct of the parties; and the mere
admission of a pay patient to a charitable hospital will not give rise to an implied contract not to
charge it with responsibility for tortious wrongdoing.


Privately conducted charity's liability for personal injuries, note, 109 A. L. R. 1199. See, also, 5
Cal. Jur. 36; 10 Am. Jur. 700.


(2)
Negligence--Volunteers--Duty of Care.
No one is obliged by law to assist a stranger, even though he can do so by a mere word, and without
the slightest danger to himself, but once he has undertaken to render assistance the law imposes
upon him a duty of care toward the person assisted.


(3)
Negligence--Charities--Hospitals--Exemption from Liability.
No rule of law may be justified if the theories advanced to support it lack a foundation of legal
principle, and the rule exempting charitable organizations from liability for injuries suffered by a
paying patient through the negligence of an employee cannot be justified on the theory of a trust
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fund, or of an implied contract, or on the ground of public policy, and such a charitable organization
must respond in damages to a paying patient who is injured as a result of its negligence.


SUMMARY


APPEAL from a judgment of the Superior Court of Alameda County. Leon E. Gray, Judge.
Affirmed.


The facts are stated in the opinion of the court.


COUNSEL
Weinmann, Quayle & Berry and Herbert Chamberlin for Appellant. *763
Gibson, Dunn & Crutcher, Norman S. Sterry and Philip C. Sterry, as Amici Curiae, on Behalf of
Appellant.
H. Raymond Hall and Edward J. Silver for Respondent.


EDMONDS, J.


By this appeal, Providence Hospital of Oakland seeks to avoid liability for damages awarded to
the plaintiff because of personal injuries suffered by her while under its care, upon the ground that
it is a charitable institution.


The facts in the case are practically undisputed. Almost four years ago, while the plaintiff was a
patient in the hospital and paying the amounts charged by it for the services rendered to her, she
fell and fractured her hip by reason of the negligence of the hospital nurse in failing to equip her
bed with a side board. The hospital concedes the sufficiency of the evidence to support the findings
on the issues of negligence, but it challenges the findings and conclusions of law upon a special
defense of exemption from liability.


In its answer, the hospital alleged that since 1903, when it was incorporated under the laws of
this state, it has been, and now is, a nonprofit corporation; that its object and purpose is to erect
and maintain one or more hospitals to provide medical and surgical care for sick and disabled
persons; that it has no capital stock; that its members and officers derive no pecuniary profit from
the operation of the hospital and serve without pay; that poor and needy persons are admitted to
the hospital without distinction of class or creed; and that charity patients are afforded the same
treatment as patients who pay for services rendered.


Evidence offered in support of this defense established the facts alleged. The appellant also proved
that the hospital is one of those owned by the Sisters of Charity of Montreal, Quebec, and is
operated and controlled by members of that order. After acquiring land it erected a hospital building
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with money borrowed from the Roman Catholic Archbishop of San Francisco. Thereafter, solely
from the profits of the hospital, it paid off this indebtedness, acquired a new site and commenced
the erection of a second hospital. At this time, it had $60,000 in cash in addition to the two
properties.


In 1926, when the new building was completed, the assets of the corporation were considered
by it to be worth $1,675,000. *764  At the time of the trial it still had those assets subject to
an indebtedness of $949,000. In 1936, the year of Mrs. Silva's injury, its income from patients
was sufficient to meet all of its operating expenses, taxes, and interest, and to pay $11,000 on its
indebtedness. From the testimony of the treasurer it appears that six per cent of the patients are
cared for as a matter of charity, thirty per cent pay the charges of the hospital in part, and the
balance, sixty-four per cent, pay their bills in full. It also maintains a clinic on a “straight charity
basis”.


When Elizabeth Silva, then a woman over seventy years of age, required hospital care, her daughter
decided to take her to the respondent's institution. No special rates for pharmaceutical supplies, X-
rays, or surgery were mentioned. So far as she was informed, the hospital did not agree to furnish
any care or treatment “at less than the regular profitable rate”.


The appellant contends that it is a charitable organization, and that as there is no claim that it did
not use due care in the selection and retention of its employees, it is exempt from liability for
tort. This contention presents squarely for decision the question whether a charitable corporation
is liable for harm tortiously inflicted by an employee acting within the scope of his employment.


In many states, corporations organized for charitable purposes and operating as such enjoy
immunity with respect to liability for wrongs occurring through the negligence of their servants
and employees, if those employees have been selected and retained in the exercise of due care.
However, there is much inconsistency and confusion among the decisions which follow this rule,
due in large measure to the fact that the courts do not all base it upon the same theory. Possibly the
one most generally stated is the so-called trust fund doctrine, first announced by an English court in
1848. (Heriot's Hospital v. Ross, 12 Clark & F. 507; 8 Eng. Reprint 1508.) According to this view
the patron deals with the charity upon the condition that the trust assets are not available to him for
the payment of damages. Another theory upon which the rule of nonliability has been based is that
by implied contract one who accepts the services or care of a corporation organized and operating
for charitable purposes waives his right to hold it liable for tort. Other courts have held that *765
such an organization should not be held liable for tort upon the ground of public policy.


The defense here relied upon was raised as early as 1914 in the case of Thomas v. German Gen.
etc. Soc., 168 Cal. 183 [141 Pac. 1186], which arose when an employee of a hospital was injured
by falling into an elevator shaft. A judgment for the plaintiff was reversed upon the ground that the
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injury was caused by the negligence of a fellow servant, which at that time was a bar to recovery
in such an action. However, the court mentioned a contention of the hospital that the action would
not lie against it because of the rule exempting charitable institutions from liability for torts. In
agreeing with that contention it said “that where one accepts the benefit of a public or of a private
charity he exempts by implied contract the benefactor from liability for the negligence of the
servants in administering the charity, if the benefactor has used due care in the selection of those
servants.” (P. 188.)


This statement was characterized as dictum in the later case of Stewart v. California Medical etc.
Assn., 178 Cal. 418 [176 Pac. 46], decided four years later, where it was pointed out that the Thomas
case was decided upon the ground that the defendant was not liable under the rules governing
ordinary business corporations. However, although the court discussed the doctrine which exempts
a charitable corporation from liability, it affirmed the judgment in favor of Stewart upon the ground
that the evidence showed that the institution was in fact operated for profit. Therefore, all that is
stated in the opinion in this second case concerning the various theories of nonliability is also dicta.


On the other hand, in a number of cases the District Courts of Appeal have held that a corporation
operating a hospital for charitable purposes is not liable under the doctrine of respondeat superior
if it exercises ordinary care in the selection of its servants. Apparently, the question was first raised
by the case of Burdell v. St. Luke's Hospital, 37 Cal. App. 310 [173 Pac. 1008], in which this court
denied a hearing the day before it decided the Stewart case. A husband and wife sued for damages
on account of injuries suffered while the wife was a patient in the hospital, paying the regular rates
for the services rendered to her. Upon a showing similar to that made by the Providence Hospital,
the court upheld *766  the action of the superior court in directing a verdict for the defendant,
quoting from the Thomas case as authority for the proposition that one who accepts the benefits
of a hospital operated for charitable purposes “exempts by implied contract the benefactor from
liability”. The fact that the plaintiff was a paying patient did not change the rule of nonliability, said
the court, because she was to some extent the beneficiary of the charity dispensed by the hospital.


Although indirectly presented, the question was also considered and passed upon in Levy v.
Superior Court, 74 Cal. App. 171 [239 Pac. 1100]. An officer of a hospital which had been
sued for damages by a former patron was adjudged guilty of contempt for refusing to answer
questions asked him when his deposition was taken. On a review of the contempt proceeding, it
was contended that the rule of exempting a charitable organization for the negligent acts of its
employees had not been adopted in this state, and as the hospital carried insurance indemnifying it
against such liability, the reason for the rule failed. In answer to this contention, the court pointed
out that charitable organizations have been relieved from liability upon the principle that a trustee
may not deplete the trust fund set aside for charity by using it to pay damages caused by the tortious
acts of those charged with the administration of the trust, and held that the protection afforded by
this rule could not be infringed upon by the acts of a trustee in procuring insurance. As the court
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also held that no action could be maintained upon the policy which had been issued to the hospital
until the plaintiff recovered a judgment against the insured, it may be said that the case was decided
upon that point, which was controlling. However, the decision recognizes, even if it does not apply,
the rule exempting charitable organizations from liability upon the trust fund doctrine.


In Stonaker v. Big Sisters Hospital, 116 Cal. App. 375 [2 Pac. (2d) 520], a judgment based upon a
verdict directed in favor of the defendant hospital was affirmed on the authority of the Burdell case.
Later, a hospital, in unsuccessfully urging that an order granting defendants' motion for a nonsuit
in a suit brought against it be affirmed, contended that it was a charitable institution, but the court
said that “this is an affirmative defense, the burden to prove which rests *767  with the defendant”.
(Inderbitzen v. Lane Hospital, 124 Cal. App. 462, 466 [12 Pac. (2d) 744, 13 Pac. (2d) 905].)


Judgments against the Palo Alto Hospital were affirmed in Baker v. Board of Trustees, etc., 133
Cal. App. 243 [23 Pac. (2d) 1071], upon the ground that it “was not formed and maintained for
charitable purposes”. Some time later the Long Beach Community Hospital was absolved from
liability. Citing the Thomas, Burdell and Stonaker cases, the court held that “the character of
respondent association as a charitable institution being established, the trial court properly directed
a verdict in its favor if it exercised due care in the selection if its servants, ...” (Ritchie v. Long
Beach Community Hospital Assn., 139 Cal. App. 688 [34 Pac. (2d) 771].)


The next case, Shane v. Hospital of the Good Samaritan, 2 Cal. App. (2d) 334 [37 Pac. (2d) 1066],
is of particular interest because it was brought by a minor to recover damages for injuries alleged
to have been sustained on the day of her birth through the negligence of a nurse. On the child's
behalf it was urged that although the doctrine exempting charitable institutions from liability for
injuries suffered by a patron through the negligence of an employee had been recognized in this
state upon the theory of an implied contract, because of the plaintiff's minority the rule could not
bar a recovery by her. In answer to this contention the court pointed out that charitable institutions
have been held not liable for tort upon four different theories. These, it said, are, first, that of
implied contract; second, that funds provided for the maintenance of a charity are contributed for
a specific purpose which does not include the payment of claims for damages suffered through
negligence; third, the relation of the employee to the patient does not bring the case within the rule
of respondeat superior; and, fourth, that it is contrary to public policy to allow funds contributed
for the maintenance of a charitable institution to be used for the payment of damage claims.


The reasons advanced for these conclusions, said the court, are irreconcilable. However, relying
upon what it declared to be the “direct holding” of the Stewart case “that the Thomas case is not to
be regarded as establishing in California the doctrine of 'implied contract' as the basis for the rule of
nonliability”, it said there was no necessity “to make a *768  judicial declaration as to the doctrine
which should be considered as forming the proper basis for the rule ... If it can be successfully
urged that a proper determination of the question requires a declaration of the theory or basis upon
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which the rule may be foundationed, reason and the weight of authority would furnish an adequate
basis in the doctrine of public policy, the considerations in support of which would seem to be
more convincing and less vulnerable to attack than those advanced in support of any of the other
theories which have had judicial sanction.” (PP. 339, 340.)


Another action brought against a hospital by a patron who paid regular rates is Armstrong v.
Wallace, 8 Cal. App. (2d) 429 [47 Pac. (2d) 740]. After stating that the plaintiff's right to recover
was governed by the rules stated in the Thomas and Burdell cases, the court held that the plaintiff
had no right of action. But a judgment for the defendant, given upon granting a motion for a
directed verdict, was reversed in the case of England v. Hospital of Good Samaritan, 16 Cal. App.
(2d) 640 [61 Pac. (2d) 48]. The jury should have been allowed to decide, said the court, whether
the hospital was in fact conducted for profit, as charged by the plaintiff, or was operated only for
charity. It also said: “We cannot hold that one who, without knowledge that a hospital claims to be
a charitable institution and therefore exempt from liability, applies for admission and is received
as a patient, paying the regular rates at which the hospital derives a profit, is without redress for
injuries occasioned by negligence on the part of the employees of the hospital on the theory that
he is accepting the benefits of charity from a benefactor.” This conclusion was based entirely upon
the statement in the Stewart case that if the rule of nonliability were followed, “the defendant could
hardly claim to be relieved of responsibility, for the reason that the plaintiffs had no knowledge
whatever of the charitable character of the organization”.


In the last case of this character, Hallinan v. Prindle, 17 Cal. App. (2d) 656 [62 Pac. (2d) 1075],
a judgment in favor of the plaintiff, who had been a paying patient, was reversed. However, the
decision was limited to the question whether the hospital was conducted as a charity. “It is not
disputed,” said the court, “that if properly classed as such it cannot be held liable for the negligent
acts of its employees if it has used due care in their selection ...” (P. 669.) *769


Although practically all of the reported cases in California concern the rights of a hospital in a
suit brought by a patron to recover damages, other charitable organizations have also claimed
exemption from liability. For example, in Young v. Boy Scouts of America, 9 Cal. App. (2d) 760 [51
Pac. (2d) 191], the plaintiff was denied a recovery upon the authority of the Thomas, Stewart, and
Ritchie cases. Later, a church which operated a boys' club was relieved from liability. (Bardinelli
v. Church of All Nations, 23 Cal. App. (2d) 713 [73 Pac. (2d) 1264].)


The rule of nonliability has also been urged in defense of suits brought against charitable
organizations by employees and persons, not patrons, who were injured through the negligence
of an employee. In the case of Phoenix Assur. Co. v. Salvation Army, 83 Cal. App. 455 [256 Pac.
1106], the plaintiff's assignors were injured when an employee of the charity negligently operated
an automobile. A judgment for the plaintiff was affirmed notwithstanding the defendants' claim
that it was exempt from liability “because of the purpose for which it exists and because of the



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=8CAAPP2D429&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=8CAAPP2D429&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935121044&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=16CAAPP2D640&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=16CAAPP2D640&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936120816&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=17CAAPP2D656&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937119210&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=9CAAPP2D760&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935121382&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935121382&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=23CAAPP2D713&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=23CAAPP2D713&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937120084&pubNum=661&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=83CAAPP455&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927121697&pubNum=660&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927121697&pubNum=660&originatingDoc=I9e6c7e8efb0c11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Silva v. Providence Hospital of Oakland, 14 Cal.2d 762 (1939)
97 P.2d 798


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


trust character of the funds at its disposal.” Pointing out that “the cases in the other states of the
Union are in hopeless irreconcilability” and “the courts of this state have never espoused either
side of the discussion”, Presiding Justice Works said: “The courts which have declared for the
exemption of a charitable institution from liability for torts of which strangers to the charity are
the victims have shown an unnecessary solicitude for the welfare of such organizations and of
their beneficiaries. ... We think this state should not be added to the list of those whose courts have
encouraged—as in some degree they surely have—the agents of charitable institutions to render
less than due care for the security of life, limb, and property, the very things which it is the sole
purpose of such institutions to preserve and protect.” (PP. 461, 462.)


Summarizing these decisions, it is apparent that the District Courts of Appeal have followed the
dicta of this court in the Thomas and Stewart cases except in Phoenix Assur. Co. v. Salvation Army,
supra, and England v. Hospital of Good Samaritan, supra. In the first case, the doctrine that a
charitable organization should have exemption was expressly *770  repudiated so far as strangers
to the trust are concerned; in the later one the same court refused to apply it against a paying
patient who was not shown to have knowledge of the hospital's asserted charitable character. And
although the rule was recognized in the comparatively recent decision of Lewis v. Young Men's
Christian Assn., 206 Cal. 115 [273 Pac. 580], the court said, quoting from the Thomas case, that the
defendant could not rely upon it in the absence of allegation and proof, as an affirmative defense,
that reasonable care was used in selecting the servants whose negligence caused the injuries for
which damages were claimed.


Apparently all of the cases, except Levy v. Superior Court, supra, and Shane v. Hospital of the
Good Samaritan, supra, decided by the District Courts of Appeal which hold that a charitable
organization should not be liable upon the principle of respondent superior, are based upon the
theory of implied contract as stated by this court in the Thomas case. In the Levy case the trust fund
doctrine was said to be controlling. Because of the minority of the plaintiff in the Shane case, the
court mentioned three other theories, but declined to choose between them other than to say that
“reason and weight of authority would furnish an adequate basis in the doctrine of public policy”.


Considering these various legal principles, the first, in point of time, was announced about one
hundred years ago, when the English courts held that as property donated and held for charitable
purposes constitutes a trust fund, it would be inconsistent to allow that property to be used for the
payment of tort claims. (Heriot's Hosp. v. Ross, 12 Clark & F. 507, 8 Eng. Reprint 1508; Holliday
v. Vestry of St. Leonards, 142 Eng. Reprint 769.) This doctrine has been followed in the United
States (Parks v. Northwestern University, 218 Ill. 381 [75 N. E. 991, 4 Ann. Cas. 103, 2 L. R.
A. (N. S.) 556]; Adams v. University Hospital, 122 Mo. App. 675 [99 S. W. 453]; Eads v. Young
Women's Christian Assn., 325 Mo. 577 [29 S. W. (2d) 701]; Powers v. Massachusetts Homeopathic
Hospital, 109 Fed. 294 [47 C. C. A. 122, 65 L. R. A. 372]), although the same court which first
stated it, later declared that the rule is too unsatisfactory for continued approval. (Mersey Docks &
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Harbor Trustee v. Gibbs, L. R. 1 Eng. & Irish App. Cases 93, 11 H. L. Cases 686, 11 Eng. Reprint
1500.) The theory has also been examined and repudiated *771  by a number of American courts.
(Hospital of St. Vincent v. Thompson, 116 Va. 101 [81 S. E. 13, 51 L. R. A. (N. S.) 1025]; Henry
W. Putnam Memorial Hospital v. Allen, 34 Fed. (2d) 927; Bruce v. Young Men's Christian Assn.,
51 Nev. 372 [277 Pac. 798]; Cohen v. Gen. Hospital, 113 Conn. 188 [154 Atl. 435]; Basabo v.
Salvation Army, 35 R. I. 22 [85 Atl. 120, 42 L. R. A. (N. S.) 1144]; Kellogg v. Church Charity
Foundation, 138 App. Div. 214 [112 N. Y. Supp. 566].) Certainly it is inconsistent with the usual
rules concerning trust funds, which have been held liable for tort claims arising because of the
negligence of carefully selected servants (In re Raybould, [1900] 1 Ch. 199; In re Hunter, 151
Fed. 904; Bogert, “Trusts”, sec. 87), although judgment must first be obtained against the trustee.
(Benett v. Wyndham, 4 De. G. F. & J. 258; Hordern v. Salvation Army, 199 N. Y. 233 [92 N. E.
626, 139 Am. St. Rep. 889, 32 L. R. A. (N. S.) 62].)


The American Law Institute's Restatement of the Law of Trusts summarizes the decisions upon
this subject as follows: “A person receiving benefits under a charitable trust against whom a tort
is committed in the course of the administration of the trust cannot reach trust property and apply
it to the satisfaction of his claim, unless the trustee was personally at fault.” In commenting upon
this rule, the Restatement declares: “This is true whether the person who was injured paid for the
benefits which he received or not.” (Sec. 402e.)


It is conceded that the foregoing summarizes the conclusions which have been reached in a large
majority of the cases upon this question. However, the illustration given by the Institute of the rule's
application assumes that “A bequeaths money to B in trust to establish and maintain a hospital.”
This goes back to the theory upon which the rule was first promulgated in England, that where one
endows a hospital for charitable purposes, the money or property of the trust cannot be used to
pay damages awarded to one who suffers injuries at the hands of an employee in whose selection
due care has been used. But the modern hospital is rarely maintained upon the donation of one
charitably disposed individual. It is a business enterprise, which although it may be the recipient
of some donations, is able to carry on its work because the aggregate amount received from paying
patients is sufficient to meet the expense of ministering to *772  those patients and also to a certain
number who are accepted at a reduced rate or without any charge.


The appellant is a typical example of such an organization. Although the Sisters of Charity
originally contributed some capital to their enterprise in buying the land upon which the first
hospital buildings were erected, they have since acquired property of very substantial value from
the institution's operations. It is probably typical of many other hospitals which through good
management and the support of a particular group of citizens, have made a financial success. Such
institutions are most necessary for human welfare. But the change in their status from that of
the hospital founded upon one person's generosity, which was in existence at the time the trust
fund doctrine was first announced, to the modern organization which, in its economic aspects is
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nonprofit rather than charitable in character, is unquestionably the reason why some courts no
longer follow the doctrine of nonliability. Those which cling to the old rule see only an institution
founded, as described in the Restatement, when “A bequeaths money to B in trust to establish and
maintain a hospital” and apply that rule without a thorough consideration of fundamental principles
which present-day needs require.


However, the most severe criticism of the trust fund theory is that, if logically applied, the property
of the charitable organizations must enjoy complete immunity from all claims, regardless of the
status of the injured plaintiff. (Hospital of St. Vincent v. Thompson, 116 Va. 101 [81 S. E. 13, 51 L.
R. A. (N. S.) 1025]; Thomas v. German Gen. etc. Soc., supra; Phoenix Assur. Co. v. Salvation Army,
supra; Love v. Nashville Agrl. & Normal Institute, 146 Tenn. 550 [243 S. W. 304, 23 A. L. R. 887].)
If one paying the rates charged by a hospital for care may not recover for negligence because the
institution is organized for charitable purposes, the trust fund rule should logically bar a recovery
by one who is not a patron of the institution, such as a person injured by an automobile driven by
the organization's servant, or an employee injured during the course of his employment. Yet in most
jurisdictions all persons except patrons are allowed a right to recover in a tort action. (Actions by
third persons—Phoenix Assur. Co. v. Salvation Army, supra; Basabo v. *773  Salvation Army, 35
R. I. 22 [85 Atl. 120, 42 L. R. A. (N. S.) 1144]; Murtha v. New York H. M. Col. & Flower Hospital,
228 N. Y. 183 [126 N. E. 722]. Actions by servants—Cowans v. North Carolina Baptist Hospitals,
197 N. C. 41 [147 S. E. 672]; Geiger v. Simpson M. E. Church, 174 Minn. 389 [219 N. W. 463,
62 A. L. R. 716].) Also patrons may recover against the trust fund if the hospital was negligent in
selecting its employees (Lewis v. Young Men's Christian Assn., 206 Cal. 115, 117 [273 Pac. 580];
Georgia Baptist Hosp. v. Smith, 37 Ga. App. 92 [139 S. E. 101]; Tribble v. Missionary Sisters of
S. H., 137 Wash. 326 [242 Pac. 372]), which is likewise inconsistent with the theory that property
devoted to a charitable purpose may not be dissipated by the payment of damages for torts.


(1) Another theory which has been stated in support of the rule of exemption is that of implied
contract. Such a contract, as defined by the Civil Code “is one, the existence and terms of which
are manifested by conduct”. (Sec. 1621.) “In general an implied contract, in no less degree than
an express contract, must be founded upon an ascertained agreement of the parties to perform
it, the substantial difference between the two being in the mere mode of proof by which they
are to be respectively established. The law will imply that a party did make such a stipulation
as under the circumstances disclosed, he ought, upon the principles of honesty, justice and
fairness to have made. Of course, all the circumstances actually surrounding the parties in the
particular transactions are to be carefully considered before this implication of a promise is to be
indulged.” (Smith v. Moynihan, 44 Cal. 53, 62, 63; Jennings v. Bank of California, 79 Cal. 323 [21
Pac. 852, 12 Am. St. Rep. 145, 5 L. R. A. 233]; Sacramento Box & Lumber Co. v. Rosenberg Bros.
& Co., 109 Cal.App. 56 [292 Pac. 146]; Addison's Law of Contracts, 11 ed., 447.) The true implied
contract, then, consists of obligations arising from a mutual agreement and intent to promise where
the agreement and promise have not been expressed in words. (Dunham- Carrigan-Hayden Co.
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v. Thermoid Rubber Co., 84 Cal. App. 669 [258 Pac. 663]; Williston on Contracts, vol. 1, sec.
3.) For example, conduct may form the basis for a novation although there is no express writing
or agreement (Producers' Fruit Co. v. Goddard, 75 Cal. App. 737 [243 Pac. 686]); the assignee
of a contract becomes bound *774  to perform its obligations without express agreement when
full performance has been received by him (Weidner v. Zieglar, 218 Cal. 345 [23 Pac. (2d) 515];
Robinson v. Rispin, 33 Cal. App. 536 [165 Pac. 979]); the assumption of a mortgage debt may be
implied. (Hopkins v. Warner, 109 Cal. 133 [41 Pac. 868]; White v. Schader, 185 Cal. 606 [198 Pac.
19, 21 A. L. R. 499].) In many other situations, the law will impose certain legal consequences
from the conduct of the parties.


However, before a contract may be implied, it must be determined, as a question of fact, whether
the parties acted in such a manner as to provide the necessary foundation for it, and evidence may
be introduced to rebut the inferences and show that there is another explanation for the conduct.
(Wojahn v. National Union Bank, 144 Wis. 646 [129 N. W. 1068]; Carlson v. City of Marshalltown,
212 Iowa, 373 [236 N. W. 421]; Sacramento Box & Lumber Co. v. Rosenberg Bros. & Co., 109
Cal. App. 56 [292 Pac. 146]; 33 Harv. L. Rev. 376.) But in exempting a charitable organization
from liability on the basis of implied contract, courts have required only proof concerning the
eleemosynary character of the corporation. (Shane v. Hospital of Good Samaritan, supra; Hallinan
v. Prindle, supra.) It is said that by accepting the services of a hospital which is not organized for
profit but to benevolently serve the public, one impliedly exempts “the benefactor” from liability,
even if he pays the full amount demanded for the services rendered to him. This is fallacious
reasoning which can only be justified by ignoring the principles governing implied contract.


To find an implied contract by the patron in the purpose of the charitable organization is to entirely
disregard other factors which should be considered in determining whether any such agreement
may be inferred from the conduct of the parties. There is no reason for a court to say that admission
to a hospital is proof of an intention not to charge it with responsibility for tortious wrongdoing.
Indeed, the agreement to pay the rates charged by the hospital for its services would ordinarily be
sufficient basis for the opposite inference; certainly it is a strong indication that the patient did not
agree that the charity should be exempt if injury resulted from the failure of its servants to act with
ordinary care. *775  (England v. Hospital of the Good Samaritan, supra.) There may be other
acts and circumstances which would also tend to show that the patient had no such intentions.
Moreover, the fact that the rule of nonliability has been consistently stated as relieving the charity
if its servants have been selected with due care, indicates that the implied contract doctrine has
been used to rationalize a result and is not based upon the intention of the parties, as legal principle
requires.


(2) Some courts have denied recovery against a charitable organization upon the ground that the
rule of respondeat superior should not be applied to it because the institution receives no private
benefit from the acts of its servants. But no one is obliged by law to assist a stranger, even though
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he can do so by a mere word, and without the slightest danger to himself. However, once he has
undertaken to render assistance the law imposes upon him a duty of care toward the person assisted.
(Restatement of Law of Torts, sec. 324; McLeod v. Rawson, 215 Mass. 257 [102 N. E. 429, 46 L.
R. A. (N. S.) 547]; Hoyt v. Tilton, 81 N. H. 477 [128 Atl. 688, 120 A. L. R. 1525.)


It has also been said that public policy either allows or requires the exemption of charities from
tort liability. (Duncan v. Nebraska Sanitarium & Benevolent Assn., 92 Neb. 162 [137 N. W. 1120,
Ann. Cas. 1913E, 1127, 41 L. R. A. (N. S.) 973]; Currier v. Trustees of Dartmouth College, 105
Fed. 886; Morrison v. Henke, 165 Wis. 166 [160 N. W. 173].) According to this view, the charity
must be preserved for the public benefit. However, Professor Harper, in his book “The Law of
Torts”, points out that “the immunity of charitable corporations in tort is based upon very dubious
grounds”. Continuing, he concludes: “It would seem that a sound social policy ought, in fact, to
require such organizations to make just compensation for harm legally caused by their activities
under the same circumstances as individuals before they carry on their charitable activities. The
policy of the law requiring individuals to be just before generous seems equally applicable to
charitable corporations. To require an injured individual to forego compensation for harm when
he is otherwise entitled thereto, because the injury was committed by the servants of a charity, is
to require him to make an unreasonable contribution to the charity, against his will, and a rule of
law imposing such burdens can not be regarded as *776  socially desirable nor consistent with
sound policy.” (Sec. 294.)


(3) No rule of law may be justified if the theories advanced to support it lack a foundation of
legal principle, and, as has been shown, the exemption of a charitable organization from liability
for injuries suffered by a paying patient through the negligence of an employee would logically
require the same exemption from the tort claims of others. That many courts have refused to
consistently apply the rule of nonliability is conclusive evidence of the fallacious reasoning which
is advanced in its behalf. On the contrary, other courts have declared that the charitable organization
must respond in damages to the paying patient whom it injures. (Mulliner v. Evangelischer
Diakonniessenverein, 144 Minn. 392 [175 N. W. 699]; Tucker v. Mobile Infirmary Assn., 191 Ala.
572 [68 So. 4, L. R. A. 1915D, 1167]; City of Shawnee v. Roush, 101 Okl. 60 [223 Pac. 354];
University of Louisville v. Hammock, 127 Ky. 564 [106 S. W. 219, 128 Am. St. Rep. 355, 14 L.
R. A. (N. S.) 784]; Sessions v. Thomas Dee Memorial Hospital Assn., 89 Utah, 222 [51 Pac. (2d)
229]; Gilbert v. Corp. of Trinity House, L. R. 17 Q. B. Div. 795.) This is not only the modern view
but the one required by every principle of common justice. As one court has said: “It is a principle
of law as well as of morals that men must be just before they are generous.” (Tucker v. Mobile
Infirmary Assn., supra.)


The judgment is affirmed.
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Curtis, J., Gibson, J., Carter, J., and Waste, C. J., concurred.


Houser, J., concurred in the judgment.


SHENK, J.,


Dissenting.


I dissent.


I cannot agree with the prevailing opinion for two principal reasons. In the first place, I challenge
the test of exemption from liability based on the ability of the patient to pay. A poor man is just
as much entitled to good treatment at a hospital as a rich one and is just as much in need of it.
(Compare Robinson v. Pioche, Bayerque & Co., 5 Cal. 460, 461.)


In the second place the reasoning and conclusions of the prevailing opinion are contrary to the
declared policy of this *777  state and the overwhelming weight of authority elsewhere on the
question of exemption from liability of charitable institutions. If such an important change in state
policy, affecting as it does the substantive rights of the parties to this type of litigation, is to be
brought about, it should be done by the legislature and not by the courts.


An extensive research has disclosed that the prevailing rule, though based on varying reasons,
favors the exemption of charitable institutions from liability to the beneficiaries thereof, either
pay or nonpay, for the torts of servants who have been carefully selected. Identity of conclusion
reached, though by different reasoning, may be accepted as strong proof of the correctness of the
rule. It is reasonably safe to say that less than eight states have held that charitable institutions are
liable for the negligence of their employees on the same basis as private profitmaking corporations.
Among the small number of jurisdictions appearing to so declare are Alabama, Oklahoma,
Minnesota, Florida, Georgia and Rhode Island, the latter apparently having by statute since adopted
the majority rule as regards charitable hospitals. (Southern Meth. Hospital v. Wilson, 45 Ariz.
507 [46 Pac. (2d) 118, 121]; 33 A. L. R. 1369, 1370.) Practically all of the remaining states, on
one ground or another, have granted exemption to charitable hospitals from tort liability for the
negligence of their servants at least as regards the beneficiaries of such charity, whether they be
nonpaying, true charity patients or patients obtaining the benefit of the charity's facilities though
paying all or a part of the rate established by it for those financially able to pay. We are not here
concerned with the liability or nonliability of a charitable institution to its employees or to strangers
who have not in any way availed themselves of its facilities. It is interesting to note, however, that
most of the jurisdictions which grant exemption as to the two classes of beneficiaries just above
mentioned, deny such exemption as to employees of and strangers to the charity. (Phoenix Assur.
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Co. v. Salvation Army, 83 Cal. App. 455 [256 Pac. 1106], [stranger injured on street by defendant's
automobile]). It is not necessary to consider or determine the propriety of the rule which denies
exemption in the case of employees and strangers. That problem is not here involved. *778


In applying the general doctrine of exemption as regards beneficiaries of a charity practically all
jurisdictions do so upon the premise that the charitable institution as a part of its affirmative defense
of nonliability has established that it exercised due care in the selection of the servant or employee
whose negligence is sought to be imputed to it. In other words, the authorities generally recognize
that such an institution is not liable for the negligence of its servants if it has exercised reasonable
care in their selection and retention. (Lewis v. Young Men's Christian Assn., 206 Cal. 115, 116 [273
Pac. 580]; Roberts v. Ohio Valley Gen. Hosp., 98 W. Va. 476 [127 S. E. 318, 42 A. L. R. 968];
Ritchie v. Long Beach Com. Hosp., 139 Cal. App. 688, 691 [34 Pac. (2d) 771]; Old Folks etc.
Home v. Roberts, 83 Ind. App. 546 [149 N. E. 188]; Carver C. College v. Armstrong, 103 Okl. 123
[229 Pac. 641, 109 A. L. R. 1202.) Upon the trial of the present cause the plaintiff conceded that
the defendant hospital had exercised due care in the selection of its nurses.


Research discloses that the cases applying the exemption doctrine fall into several categories. The
first group bases the rule on what is known as the “trust fund theory”. Parks v. Northwestern
University, 218 Ill. 381 [75 N. E. 991, 4 Ann. Cas. 103, 2 L. R. A. (N. S.) 556], is typical of
the cases basing the rule on this theory and expounds it is follows: “The funds and property thus
acquired are held in trust, and cannot be diverted to the purpose of paying damages for injuries
caused by the negligent or wrongful acts of its servants and employees to persons who are enjoying
the benefit of the charity. An institution of this character, doing charitable work of great benefit
to the public without profit, and depending upon gifts, donations, legacies and bequests made
by charitable persons for the successful accomplishment of its beneficial purposes, is not to be
hampered in the acquisition of property and funds from those wishing to contribute and assist in
the charitable work by any doubt that might arise in the minds of such intending donors as to
whether the funds supplied by them will be applied to the purposes for which they intended to
devote them, or diverted to the entirely different purpose of satisfying judgments recovered against
the donee because of the negligent acts of those employed to carry the beneficent purpose into
execution.” *779


Other cases espousing this theory or reason as the basis of the exemption rule are: Adams v.
University Hospital, 122 Mo. App. 675 [99 S. W. 453]; Gable v. Sisters of St. Francis, 227 Pa. 254
[75 Atl. 1087, 136 Am. St. Rep. 879]; Roosen v. Peter Bent Brigham Hosp., 235 Mass. 66 [126
N. E. 392, 14 A. L. R. 563]; Parks v. Northwestern University, 218 Ill. 381 [75 N. E. 991, 4 Ann.
Cas. 103, 2 L. R. A. (N. S.) 556]; Cook v. John H. Norton Mem. Infirmary, 180 Ky. 331 [202 S.
W. 874]; Jensen v. Maine E. & E. Inf., 107 Me. 408 [78 Atl. 898, 33 L. R. A. (N. S.) 141]; 10 Am.
Jur. 695, sec. 146. It is true, as pointed out in the majority opinion, that the trust fund theory has
been criticized in some jurisdictions of late years upon the ground that the early English cases first
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pronouncing it (Heriot's Hosp. v. Ross, 8 Eng. Reprints 1508; Holliday v. Vestry of St. Leonard's,
142 Eng. Reprint 769) have been disapproved in principle (Mersey Docks Trustees v. Gibbs, 11
Eng. Reprint 1500), and upon the further ground that no diversion of trust funds may logically be
said to result from payment of damage claims, for the donor reasonably must have contemplated
such claims being made against an operating charity. However, in spite of such criticism, the “trust
fund theory” of charitable exemption finds definite expression in the American Law Institute's
Restatement of the Law of Trusts wherein, after recognizing the exceptions above mentioned as
to employees and strangers, it is declared in section 402, subdivision 3, that “A person receiving
benefits under a charitable trust against whom a tort is committed in the courts of the administration
of the trust cannot reach trust property and apply it to the satisfaction of his claim, unless the
trustee was personally at fault.” (This last qualifying phrase would cover the situation, mentioned
above, where there has been a lack of care in the selection of the employee.) In comment “f”
thereunder it is stated that “If in the administration of a charitable trust a tort is committed against
a person who receives benefits under the trust, he cannot reach trust property and apply it to the
satisfaction of his claim if the trustee was not personally at fault. This is true whether the person
who was injured paid for the benefits which he received or not. Persons receiving benefits under
a charitable trust include such persons as patients in a hospital, pupils in a school, inmates of a
home.” Among the “illustrations” given under *780  the foregoing comment, is the following: “5.
A bequeaths money to B in trust to establish and maintain a hospital. Owing to the negligence
of a nurse employed by the hospital, C, a patient, is injured. Whether C is a paying patient or is
treated gratuitously, he cannot obtain satisfaction of his claim out of the trust property, if B was
not personally at fault.” Again, in comment “h” it is pointed out that “A person receiving benefits
from the corporation, whether or not he pays for such benefits, cannot maintain an action of tort
against the corporation, unless the board of management of the corporation was at fault. ... Thus,
if a charitable corporation is organized to conduct a hospital, a patient in the hospital, whether he
is a paying patient or not, cannot maintain an action against the corporation for injuries resulting
from negligence, unless the board of management was at fault, as for example, in negligently
employing or retaining incompetent employees, or in permitting the premises to be in a dangerous
condition, or in failing to make proper rules for the operation of the hospital.” In its attempt to
minimize the effect of the Restatement, the majority opinion points out that the illustrations given
therein have to do solely with endowed charities. Necessarily this is so, for the trust fund theory of
charitable exemption from its inception has had particular application to endowed charities. But,
as shall presently be shown, there are other theories of exemption applicable alike to all charitable
institutions, whether endowed or not. Obviously, charities are not restricted to the endowed type.
Regardless of the method of its establishment, the test of whether an institution is charitable is
whether it exists to carry out a purpose recognized in law as charitable, or whether it is maintained
for gain, profit or private advantage.


Another theory advanced in support of the rule of tort nonliability of charitable organizations is
that of “implied waiver”. The reasoning underlying this theory is well and succinctly expressed
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in Powers v. Massachusetts Homeopathic Hospital, 109 Fed. 294 [47 C. C. A. 122, 65 L. R. A.
372], wherein it is stated “That a man is sometimes deemed to assume a risk of negligence, so
that he cannot sue for damages caused by the negligence, is familiar law. Such ... are the cases of
athletic sports and the like. ... One who accepts the benefit either of a public or of a private charity
enters into a relation which exempts his benefactor from liability *781  for the negligence of his
servants in administering the charity; at any rate, if the benefactor has used due care in selecting
those servants. To paraphrase the illustration put by the learned judge before whom this case was
tried, it would be intolerable that a good Samaritan, who takes to his home a wounded stranger
for surgical care, should be held personally liable for the negligence of his servant in caring for
that stranger. Were the heart and means of that Samaritan so large that he was able, not only to
provide for one wounded man, but to establish a hospital for the care of a thousand, it would be
no less intolerable that he should be held personally liable for the negligence of his servant in
caring for any one of those thousand wounded men. We cannot perceive that the position of the
defendant differs from the case supposed. The persons whose money has established this hospital
are good Samaritans, perhaps giving less of personal devotion than did he, but, by combining
their liberality, thus enabled to deal with suffering on a larger scale. If, in their dealings with
their property appropriated to charity, they create a nuisance by themselves or by their servants, if
they dig pitfalls in their grounds and the like, there are strong reasons for holding them liable to
outsiders, like any other individual or corporation. The purity of their aims may not justify their
torts; but, if a suffering man avails himself of their charity, he takes the risks of malpractice, if their
charitable agents have been carefully selected.” Some of the many other authorities that adopt this
theory of “implied waiver” or “implied contract” are: Schloendorff v. Society of N. Y. Hospital, 211
N. Y. 125 [105 N. E. 92, Ann. Cas. 1915C, 581]; Jensen v. Maine E. & E. Infirmary, 107 Me. 408
[78 Atl. 898, 33 L. R. A. (N. S.) 141]; Hearns v. Waterbury Hosp., 66 Conn. 98 [33 Atl. 595, 31 L.
R. A. 224]; McDonald v. Massachusetts Gen. Hosp., 120 Mass. 432, 21 Am. Rep. 529]; Morrison
v. Henke, 165 Wis. 166 [160 N. W. 173]; Magnuson v. Swedish Hosp., 99 Wash. 399 [169 Pac.
828]; 10 Am. Jur. 694, sec. 145.


In this state most of the authorities that have extended immunity to charitable institutions from tort
liability for the acts of their servants have done so upon this theory. In Thomas v. German Gen.
etc. Soc., 168 Cal. 183, 188 [141 Pac. 1186], though dicta, it was stated by a department of this
court that “where one accepts the benefit of *782  a public or of a private charity he exempts by
implied contract the benefactor from liability for the negligence of the servants in administering the
charity, if the benefactor has used due care in the selection of those servants”. This declaration was
unnecessary to the decision for the court was of the view that regardless of the rule of exemption
the defendant was not liable under the ordinary rules pertaining to corporate liability. Moreover,
the rule of exemption from liability was inapplicable in the cited case for the injured plaintiff
was an employee of the defendant and, as indicated above, practically all of the authorities deny
exemption as to employees of and strangers to the charity. However, the quotation is indicative of
this court's leaning toward the well-established rule of charitable exemption.
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In the later case of Stewart v. California Med. etc. Assn., 178 Cal. 418, 422, 423 [176 Pac. 46],
the court took occasion to refer to the prior ruling and after declaring its status to be that of obiter,
stated that it “cannot be considered as having committed this court to any one of the several theories
on which the nonliability of charitable corporations is based, or to the doctrine of nonliability”,
concluding that “It may be noted, however, that if this rule [of exemption based on implied
contract] is followed, the defendant could hardly claim to be thereby relieved of responsibility,
for the reason that the plaintiffs had no knowledge whatever of the charitable character of the
organization.” Thus it was indicated that it is improper to imply a contract as against one who
is without knowledge of the facts from which the implication arises. It must be conceded that
this criticism has been leveled at the “implied contract” theory of exemption by other authorities,
particularly those having to do with plaintiffs who were infants or who were brought to the
charitable hospital in an unconscious state and therefore in no mental condition to be a party to a
contract, implied or otherwise. (10 Am. Jur. 694, sec. 145, and authorities there cited.) In answer to
this criticism some of the proponents of the “implied contract” theory of exemption have countered
with the assertion that the contract is not one implied in fact but in law. Research reveals that no
exception was made in favor of minors in the following cases: Weston's Admx. v. Hospital of St.
Vincent of Paul, 131 Va. 587 [107 S. E. 785, 23 A. L. R. 907]; Hogan v. Chicago L. Hosp., 335 Ill.
42 [166 N. E. 461]; *783  Parks v. Northwestern University, supra. In Shane v. Hospital of Good
Samaritan, 2 Cal. App. (2d) 334, 340 [37 Pac. (2d) 1066], an order granting a new trial to plaintiff,
a minor, was reversed with directions to enter judgment on the verdict for the defendant hospital,
there held to be a charitable institution. Regardless of the criticism to which the “implied contract”
theory has been subjected, it must be held that the discussion and criticism thereof in the Stewart
case, supra, was unnecessary for it there definitely appeared, and the trial court had found that the
defendant hospital was itself negligent (as distinguished from the negligence of one of its servants)
in that it failed to provide the necessary equipment; and further that it had been operated for thirteen
years “without having at any time received any charity patients”. Obviously, either one of these
elements would serve to deprive the hospital there involved of immunity from tort liability for the
acts of its servants. The opinion recognized this for it concluded that “It is, therefore, unnecessary
to pass upon the nonliability of public charities for negligence or the reasons therefor.”


Since the decisions in the Thomas and Stewart cases, supra, there has accumulated in this state
a series of decisions by the District Courts of Appeal (in some of which this court has denied
hearings) wherein it is definitely announced that charitable institutions are exempt from tort
liability to beneficiaries thereof upon the theory of “implied waiver” or “implied contract”. Among
the cases so holding, may be cited: Burdell v. St. Luke's Hosp., 37 Cal. App. 310 [173 Pac. 1008];
Stonaker v. Big Sisters Hosp., 116 Cal. App. 375, 379 [2 Pac. (2d) 520]; Ritchie v. Long Beach
Community Hosp., 139 Cal. App. 688, 691 [34 Pac. (2d) 771]; Armstrong v. Wallace, 8 Cal. App.
(2d) 429, 433 [47 Pac. (2d) 740]; Bardinelli v. Church of All Nations, 23 Cal. App. (2d) 713, 715
[73 Pac. (2d) 1264]. All but the last cited case involved injuries to paying patients in charitable
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hospitals, as does the present case. The fact that they had paid the established rates was held to be
immaterial to the issue of exemption if the institution was charitable in character.


In the citation and discussion of California cases advancing the theory of “implied waiver” or
“implied contract” as the reason underlying the doctrine of exemption of charitable institutions, I
have purposely refrained from referring to the *784  two decisions in England v. Hospital of Good
Samaritan, appearing in 16 Cal. App. (2d) 640 [61 Pac. (2d) 48], and 22 Cal. App. (2d) 226 [70
Pac. (2d) 692], for that case is now pending in this court and will be disposed of simultaneously
with the present case, though by separate opinion.


A third theory advanced by many of the cases for exempting charitable institutions is based on
the asserted inapplicability of the doctrine of respondeat superior. It is well expressed in the case
of Hearns v. Waterbury Hosp., 66 Conn. 98 [33 Atl. 595, 603, 31 L. R. A. 224]. “But we think
the drift of all the cases clearly indicates a general conviction that an eleemosynary corporation
should not be held liable for an injury due only to the neglect of a servant, and not caused by its
corporate negligence in the failure to perform a duty imposed on it by law, and we are satisfied that
this general conviction rests on sound legal principles. ... The law which makes one responsible
for an act not his own, because the actual wrongdoer is his servant, is based on a rule of public
policy. ... The rule is distinguished as the doctrine of respondeat superior ... [which] is bottomed
on the principle that he who expects to derive the advantage from an act done for him by another
must answer for any injury which a third person sustains from it. ... This defendant does not come
within the main reason for the rule of public policy which supports the doctrine of respondeat
superior. It derives no benefit from what its servant does, in the sense of that personal and private
gain which was the real reason for the rule. Again, so far as the persons injured are concerned,
especially if they be patients at the hospital, the defendant does not ”set the whole thing in motion“,
in the sense in which that phrase is used as expressing a reason for the rule. Such patient, who
may be injured by the wrongful act of a hospital servant, is not a mere third party, a stranger to
the transaction. He is rather a participant. The thing about which the servants are employed is the
healing of the sick. This is set in motion, not for the benefit of the defendant, but of the public.
Surely, those who accept the benefit, contributing also by their payments to the public enterprise,
and not to the private pocket of the defendant, assist as truly as the defendant in setting the whole
thing in motion. ... We are now asked to apply this rule, for the first time, to a class of masters
distinct from all others, and who do not and cannot come *785  within the reason of the rule. In
other words, we are asked to extend the rule, and to declare a new public policy, and say: On the
whole, substantial justice is best served by making the owners of a public charity, involving no
private profit, responsible, not only for their own wrongful negligence, but also for the wrongful
negligence of the servants they employ only for a public use and a public benefit. We think the
law does not justify such an extension of the rule of respondeat superior. ... It is enough that a
charitable corporation like the defendant, whatever may be the principle that controls its liability
for corporate neglect in the performance of a corporate duty, is not liable, on grounds of public
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policy, for injuries caused by personal wrongful neglect in the performance of his duty by a servant
whom it has selected with due care; but in such case the servant is alone responsible for his own
wrong. This result ... is reached, for one reason or another, by the greater number of courts that
have dealt with this particular liability of a corporation for public or charitable purposes.”


Research also discloses decisions that advance other and less known theories for exempting
charitable institutions. They need not here be mentioned. Regardless of the variant reasons actually
expressed in the many cases on the subject, I am convinced that underlying all of them is an
expression of public policy, as declared in the last quoted case. In Shane v. Hospital of Good
Samaritan, supra, it is said that “reason and the weight of authority would furnish an adequate
basis in the doctrine of public policy, the considerations in support of which would seem to be
more convincing and less vulnerable to attack than those advanced in support of any of the other
theories which have had judicial sanction”. See, also, D'Amato v. Orange Mem. Hosp., 101 N.
J. L. 61 [127 Atl. 340]; Ettlinger v. Trustees of R-M. College, 31 Fed. (2d) 869; Bodenheimer v.
Confederate M. Assn., 68 Fed. (2d) 507.


I am satisfied that the established doctrine of exemption presents a rule of sound public policy
which, though it may do an injustice in individual cases, tends to encourage the establishment
and maintenance of charitable institutions by advising those financially contributing thereto or
exerting their efforts therein that the same will not be diverted from the *786  original purpose of
charity to pay for the negligence of the employees of such an institution, provided always that the
management thereof uses reasonable care in the selection of its employees. In jurisdictions which
grant such exemption from liability, and as shown, and conceded in the majority opinion, they
constitute the overwhelming weight of authority, the general rule (almost equally overwhelming)
is that the fact that the institution receives pay from some of its beneficiaries detracts nothing from
its charitable character and does not change the rule in regard to its exemption from liability, either
as to paying or nonpaying patients. (Armstrong v. Wallace, 8 Cal. App. (2d) 429, 433 [47 Pac. (2d)
740]; Hallinan v. Prindle, 17 Cal. App. (2d) 656, 669 [62 Pac. (2d) 1075]; Ritchie v. Long Beach
Com. Hosp., 139 Cal. App. 688, 690 [34 Pac. (2d) 771]; Greatrex v. Evangelical D. Hosp., 261
Mich. 327 [246 N. W. 137, 86 A. L. R. 487]; Adams v. University Hosp., 122 Mo. App. 675 [99 S.
W. 453]; Gable v. Sisters of St. Francis, 227 Pa. 254 [75 Atl. 1087, 136 Am. St. Rep. 879]; Taylor
v. Protestant Hosp. Assn., 85 Ohio St. 90 [96 N. E. 1089, 39 L. R. A. (N. S.) 427]; Southern Meth.
Hosp. v. Wilson, supra; Nicholas v. Evangelical Deaconess Home, 281 Mo. 182 [219 S. W. 643];
Duncan v. Nebraska Sanitarium, 92 Neb. 162 [137 N. W. 1120, Ann. Cas. 1913E, 1127, 41 L. R.
A. (N. S.) 973]; St. Vincent's Hosp. v. Stine, 195 Ind. 350 [144 N. E. 537, 33 A. L. R. 136]; 11 C. J.
304; 10 Am. Jur. 700, sec. 151; 109 A. L. R. 1204.) Many of the authorities reasonably hold that
the availability to pay patients of the elaborate facilities and expert services of a charitable hospital,
which were it not for the charity involved in its creation and maintenance would not be available
to anyone, makes the pay patient, as well as the true charity patient, a beneficiary thereof, though
perhaps in a lesser degree. (Weston v. Hospital of St. Vincent, 131 Va. 587 [107 S. E. 785, 23 A. L.
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R. 907]; Powers v. Massachusetts Homeopathic Hosp., 109 Fed. (Mass.) 294 [47 C. C. A. 122, 65
L. R. A. 372]; Roberts v. Ohio Valley Gen. Hosp., 98 W. Va. 476 [127 S. E. 318, 42 A. L. R. 968].)
In the Roberts case, supra, it is stated that “The fact that one is a paying patient does not alter the
rule. Such patient is the recipient of the donor's gratuity only in a lesser degree than one who makes
no payment. The hospital building, with its equipment, management, and its great possibilities
*787  for the alleviation of suffering, was provided by charity. In using the organization made
possible and supported by that charity, a paying patient, to that extent, benefits by the charity.”


In line with the great weight of authority, including many prior decisions in this state, supra, I
am satisfied that the beneficiaries of such an institution who may have contributed, as did the
plaintiff herein, a greater or less sum for the benefits received are not in any different position than
those who have received such benefits without charge therefor. The test of the application of the
exemption rule is the general nature of the institution and whether it is maintained for the purpose
of profit or for that of service, and not the extent or cost of the benefit which the beneficiary
has received by availing himself of its privileges. (McDonald v. Massachusetts Gen. Hosp., 120
Mass. 432 [21 Am. Rep. 529]; Southern Meth. Hosp. v. Wilson, supra, 125.) Any other test, as
pointed out by several of the cases, would tend to the absurd result of setting up two rules of
conduct for the institution, one for pay patients to whom it would be answerable for the negligence
of its employees, and another for true charity patients to whom it would not be liable. (Powers
v. Massachusetts Homeopathic Hosp., 109 Fed. (Mass.) 294, 295 [47 C. C. A. 122, 65 L. R. A.
372].) In this connection it is stated in the last cited case that “A paying patient in the defendant
hospital, as well as a nonpaying patient, seeks and receives the services of a public charity. That
such a hospital in its treatment of a rich patient shall be held to a greater degree of care than in its
treatment of a pauper is not to be tolerated. Certain luxuries may be given the former, which the
latter does not get, and this for various reasons; but the degree of protection from unskilled and
careless nurses must be the same in both cases.”


Of course, the burden is always upon the defendant to establish that it is a charitable institution
within the meaning of the authorities granting such exemption. The word “charity” has a well
known and acknowledged meaning. In its truest and broadest sense charity redounds to the general
public good and is not confined to any one class or group. In Estate of Merchant, 143 Cal. 537 [77
Pac. 475], charity is defined as a gift for the benefit of an indefinite number of persons, either by
bringing their hearts under the influence *788  of education or religion, by relieving their bodies
from disease, suffering or constraint, or assisting them to establish themselves in life, or by erecting
or maintaining public buildings or works, or otherwise lessening the burden of government.“ See,
also, Dingwell v. Seymour, 91 Cal. App. 483 [267 Pac. 327], where it is stated that ”A gift to
establish and maintain a public institution where the misery and unhappiness of any person of
high or low degree, rich or poor, may be considered and sanely dealt with would come within
the purview of the definition of a public charity.“ An act or feeling of benevolence underlies all
charity. When charity is to be extended, not sporadically and to a few individuals, but to a large
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number over a long period of time, it is generally administered by some association, corporation
or institution whose principal and distinctive features are that they have no capital stock and no
provisions for the distribution of dividends or profits but, on the contrary, hold their assets and
operate their facilities in trust for the obligation of the institution. In other words, the test of whether
an institution is charitable is whether it exists to carry out a purpose recognized in law as charitable,
or whether it is maintained for gain, profit, or private advantage. (Hearns v. Waterbury Hosp., 66
Conn. 98 [33 Atl. 595, 31 L. R. A. 224]; Gitzhoffen v. Sisters of Holy Cross, 32 Utah, 46 [88 Pac.
691, 8 L. R. A. (N. S.) 1161]; McDonald v. Massachusetts Gen. Hosp., 120 Mass. 432 [21 Am.
Rep. 529]; Southern Meth. Hosp. v. Wilson, supra.) In the McDonald case, supra, it is stated that
”its affairs are conducted for a great public purpose-that of administering to the comfort of the
sick, without any expectation, on the part of those immediately interested in the corporation, of
receiving any compensation which will enure to their own benefit, and without any right to receive
such compensation. This establishes its character as a public charity.“


Substantially the same test has been announced in prior decisions in this state. (Armstrong v.
Wallace, 8 Cal. App. (2d) 429 [47 Pac. (2d) 740]; Hallinan v. Prindle, 17 Cal. App. (2d) 656,
666 [62 Pac. (2d) 1075]; Dingwell v. Seymour, supra.) In the Armstrong case, supra, wherein it
appeared that the Sisters of St. Joseph of Orange, were operating a hospital which received, as
here, both pay and charity patients (the plaintiff therein being a pay patient) *789  and wherein, as
here, the articles of incorporation referred to the charitable purpose of the corporation and wherein
the evidence, as here, disclosed that no one in connection with the corporation received any salary
or profits and wherein it appeared that ”if there was anything left after the operation of the hospital
it went toward the upkeep of the institution locally and then for the benefit of the order at large“,
the hospital was held to be charitable in character. In reversing an order granting a new trial to
the plaintiff in that case, the appellate court declared that ” the fact that Mrs. Armstrong paid the
regular rates charged by the hospital for paying patients did not take it out of the class of charitable
institutions, as the amount paid was not received to build up a profit but to assist in the carrying
on of the general charitable purposes of the order“.


In the Hallinan case, supra, the court held the defendant Mills Memorial Hospital to be a charitable
institution on the ground that it was incorporated as a nonprofit corporation and ”it has no stock
nor stockholders; its directors, managers and officers charged with the conduct of its affairs serve
without pay; poor, needy injured persons, without distinction of class or creed, are admitted to the
hospital and treated either without charge or to the extent of part only of the cost of the service
rendered. To persons able to pay a moderate charge for their care a rate of four dollars a day for
a bed in a ward [same as plaintiff herein paid], and a charge of six dollars a day for a room, were
established. ... Notwithstanding this the financial statements of the institution's operations have
shown annually an excess of expenditures over receipts with the exception of two years—in one
of which the so-called profit was used to purchase new equipment.“
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The charitable character of the institution involved in Stonaker v. Big Sisters Hospital, 116 Cal.
App. 375, 378, 379 [2 Pac. (2d) 520], was described in the following terms: ”It appears without
contradiction that the hospital paid no compensation to its constituents for services, and that it paid
no dividends; that it was conducted for the good of the community, by a charitable organization
known as the Big Sisters League, with the intent and purpose that if there was a surplus over and
above the expense of carrying it, such surplus would go to the said League.“ *790


The case of Southern Meth. Hosp. v. Wilson, 51 Ariz. 424 [77 Pac. (2d) 458, 460, 461], declares
that ”If the purpose of the institution is one which is recognized in law as charitable, and if it is not
maintained for the private gain, profit, or advantage of its organizers, officers or owners, directly
or indirectly, we think the institution is properly characterized as a charitable one, notwithstanding
the fact that it charges for most, if not all, of the services which it may render, so long as its receipts
are devoted to the necessary maintenance of the institution and the carrying out of the purpose for
which it was organized.“ To the same effect see McDonald v. Massachusetts Gen. Hosp., supra;
City of Dallas v. Smith, 130 Tex. 225 [107 S. W. (2d) 872, 878]; Williams v. Church Home etc.,
223 Ky. 355 [3 S. W. (2d) 753, 62 A. L. R. 721]. In Brattleboro Retreat v. Brattleboro, 106 Vt.
228 [173 Atl. 209], the fact that none of the patients of a hospital were cared for without charge
was said not to deprive it of its charitable character. And, in In re Rust, 168 Wash. 344 [12 Pac.
(2d) 396], it was stated that by the great weight of authority ”mere profit to the corporation itself,
it having no stockholders to share such profit and no one standing in any proprietary relation to it
to share in such profit, does not make such corporation other than a charitable corporation“. The
last two were tax cases.


I am satisfied that the defendant hospital corporation satisfies the requirements set down in the
authorities for that of a charitable institution. Its articles of incorporation after stating its purpose
to be the establishment of one or more hospitals for the care and treatment of the sick and
disabled, declared that it ”shall not have any capital stock“ and that the members and officers ”shall
derive no pecuniary profit therefrom“, adding that pecuniary profit ”never shall be the object of
this corporation“. The evidence also disclosed that its membership was restricted to the Sisters
of Charity of Providence who received no compensation, other than room and board, for their
services; that they admit to the hospital any and all patients without question, many of whom
are full or part charity patients; that they do other forms of charity in the way of maintaining a
clinic and furnishing meals and financial assistance to those applying for the same, the details of
which need not here be stated; and that at no time during the seven-year period prior to plaintiff's
injuries *791  had they received more than they paid out and that had a profit been realized it
would ”revert to the institution for buying more accommodations and to expand the facilities of the
hospital“. Under the evidence, and within the meaning of the authorities, the defendant hospital, in
my opinion, should be held to be a charitable institution and exempt from liability to its patients,
including pay patients, for the torts of its servants. As stated, the true test is the general nature of
the institution and whether it is maintained for the purpose of profit or for that of service, and not
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the extent or cost of the benefit which the patient or beneficiary has received by availing himself
of its privileges. Inasmuch as the evidence indicates that the average cost of maintaining a patient
was $7.56 a day, it is doubtful whether the $4 a day rate paid by plaintiff entailed a ”profit“ as
found by the trial court. But, even if it did the fact would be immaterial if, as indicated, the ”profit“
merely served to foster the charitable objective of the institution—its general nature being that of
service to the afflicted rather than the accumulation and distribution of profits.


Rehearing denied. Shenk, J., voted for a rehearing.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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SUMMARY


A corporation director brought an action against the corporation based on its refusal to pay him
a finder's fee for finding a buyer of corporation real estate. The director alleged an oral promise
by the corporation president and board chairman to pay him a 10 percent finder's fee, that he
acted in reliance upon the promise, and that he suffered damage as a result. The trial court granted
the corporation's motion for summary judgment based on the provision in the statute of frauds
requiring an agreement authorizing or employing an agent, broker, or any other person to find a
purchaser or seller of real estate for compensation or a commission to be in writing and subscribed
by the party to be charged or by his agent (Civ. Code, § 1624, subd. 5). (Superior Court of Los
Angeles County, No. C 376037, Sara Kleban Radin, Judge.)


The Supreme Court reversed. It held that, although there is no finder's fee exception to the statute
of frauds set forth in Civ. Code, § 1624, subd. 5, and that the action would therefore ordinarily be
barred, the director's allegations entitled him to invoke the doctrine of estoppel to plead the statute
of frauds. Further, it held that the unenforceability of the promise as a contract due to the statute
of frauds did not preclude the cause of action for fraud. However, it held that proof that a promise
was made and that it was not fulfilled is not sufficient to prove fraud, but rather that something
more than nonperformance would be required to prove the defendant's intent not to perform the
promise. The court held that, on remand, the director would be required to prove that the finder's
fee agreement was fair and reasonable to the corporation in order to prove that his reliance on
the promise of the finder's fee was justifiable. It held that establishing whether the agreement was
fair and reasonable would involve determination of the particular factual circumstances of the
agreement, and application of the standards of fairness and good faith required of a fiduciary to
the facts. It held that these would be functions mainly for the trier of facts. Finally, it held that,
on remand, if the director's reliance on the promise of a finder's fee was unjustified, equity would
not require that the director be allowed to enforce *19  the promise. Thus, in order to invoke
the doctrine of estoppel to plead the statute of frauds, the director would, on remand, have to
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establish that his behavior was reasonably consistent with his fiduciary role. (Opinion by Grodin,
J., expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Frauds, Statute of § 6--Agreements for Lease or Sale of Real Property-- Finder's Fee.
There is no finder's fee exception to the requirement that an agreement authorizing or employing
an agent, broker, or any other person to find a purchaser or seller of real estate for compensation
or a commission must be in writing and subscribed by the party to be charged or by his agent (Civ.
Code, § 1624, subd. 5).


(2a, 2b)
Frauds, Statute of § 11--Operation of Statute--Estoppel to Assert Statute--Finder's Fee.
In an action by a corporation director alleging breach of an oral contract for payment by the
corporation of a finder's fee for finding a buyer of corporation real estate, the trial court erred in
granting the corporation's motion for summary judgment, based on the statute of frauds. Although
the action would ordinarily be barred by the provision in the statute of frauds applying to finder's
fees agreements (Civ. Code, § 1624, subd. 5), the director alleged that he was not a licensed real
estate broker, that he supplied the corporation with the name of a buyer in reliance on the promise
of payment made by the corporation president and board chairman, and that this was valuable
information which he could have sold elsewhere. On these allegations, the director was entitled to
invoke the doctrine of estoppel to plead the statute of frauds.


[See Cal.Jur.3d, Frauds, Statute of, § 108; Am.Jur.2d, Statute of Frauds, § 562.]


(3)
Frauds, Statute of § 11--Operation of Statute--Estoppel to Assert Statute.
The doctrine of estoppel to plead the statute of frauds may be applied where necessary to prevent
either unconscionable injury or unjust enrichment.


(4a, 4b)
Frauds, Statute of § 8--Operation of Statute--Effect on Action for Fraud.
In an action in which a corporation director alleged that the corporation president and board
chairman, acting for the corporation, deliberately misled the director by falsely orally promising
to *20  compensate him for his services in finding a buyer of corporation real estate, that the
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director acted in reliance upon these misrepresentations, and that he suffered damage as a result,
the trial court erred in granting the corporation's motion for summary judgment on the cause of
action for fraudulent misrepresentation. Although the finder's fee agreement was unenforceable
under the statute of frauds (Civ. Code, § 1624, subd. 5), the unenforceability of an allegedly
fraudulent promise as a contract due to the statute of frauds does not preclude an action for fraud.
(Disapproving the rule stated in Kroger v. Baur (1941) 46 Cal.App.2d 801, 803 [117 P.2d 50],
Keely v. Price (1972) 27 Cal.App.3d 209, 215 [103 Cal.Rptr. 531], Owens v. Foundation for Ocean
Research (1980) 107 Cal.App.3d 179 [165 Cal.Rptr. 571], and Beach v. Arblaster (1961) 194
Cal.App.2d 145, 163 [14 Cal.Rptr. 854].)


(5)
Fraud and Deceit § 28--Actions--Evidence--Promises Made Without Intent to Perform--Necessity
of Evidence of Intent to Mislead.
To survive a motion for nonsuit (Code Civ. Proc., § 581c) in an action on a fraudulent promise,
the plaintiff must produce evidence of the promissor's intent to mislead him. Proof that a promise
was made and that it was not fulfilled is not sufficient to prove fraud. Rather, something more
than nonperformance is required to prove the defendant's intent not to perform his promise.
(Disapproving Santoro v. Carbone (1972) 22 Cal.App.3d 721, 728 [99 Cal.Rptr. 488] and Jarkieh
v. Badagliacco (1946) 75 Cal.App.2d 505, 509 [170 P.2d 994] to the extent that they suggest
otherwise.)


(6)
Summary Judgment § 21--Hearing and Determination--Issues Precluding Judgment--Illustrations.
In an action by a corporation director against the corporation based on its refusal to pay the director
a finder's fee for finding a buyer of corporation real estate, the trial court erred in granting the
corporation's motion for summary judgment based on its contention that the director acted as a real
estate broker and could not recover because he was not licensed (Bus. & Prof. Code, § 10136).
Whether the director acted as a broker was a question of fact, requiring an examination of his
conduct after the introduction of the buyer and seller, to determine whether he participated in their
negotiations.


(7)
Compromise, Settlement, and Release § 8--Compromise and Release-- Requisites and Validity--
Extinction of Obligation Without Consideration-- Showing of Creditor's Intent.
A written release under Civ. Code, § 1541, extinguishing an obligation without consideration, *21
must expressly show the creditor's intent to extinguish the obligation.


(8)
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Corporations § 34--Officers and Agents--Directors--Contracts With Corporation.
A director cannot, by reason of his position, drive a harsh and unfair bargain with the corporation
he is supposed to represent. Directors' dealings with the corporation are subjected to rigorous
scrutiny, and where any of their contracts or engagements with the corporation is challenged the
burden is on the director not only to prove the good faith of the transaction but also to show its
inherent fairness from the viewpoint of the corporation and those interested therein. The essence
of the test is whether or not under all the circumstances the transaction carries the earmarks of an
arm's length bargain. If it does not, equity will set it aside.


(9)
Corporations § 34--Officers and Agents--Directors--Contracts With Corporation--Corporation's
Option to Avoid.
A corporate director is charged with the knowledge that any contract he entered into with his own
corporation, even if valid and enforceable in all other respects, could be avoided at the corporation's
option if it were determined to be unfair or unreasonable to the corporation.


(10)
Estoppel and Waiver § 6--Equitable Estoppel.
Estoppel is an equitable remedy and, as such, will only be applied to avoid injustice.


COUNSEL
Merle H. Horwitz, Herbert A. Bernhard and Greenberg, Bernhard, Weiss & Rosin for Plaintiff
and Appellant.
Nossaman, Guthner, Knox & Elliott and Alvin S. Kaufer for Defendant and Respondent.


GRODIN, J.


Plaintiff Michael L. Tenzer (Tenzer) appeals from a judgment. in favor of defendant Superscope,
Inc. (Superscope) after the trial court granted Superscope's motion for summary judgment. *22


Facts
The facts, as revealed by Tenzer's complaint 1  and the papers filed in support of and in opposition
to the motion for summary judgment, are these:


1 In its motion for summary judgment, Superscope argued that, even if all the facts alleged in
Tenzer's complaint and supporting papers were true, he was entitled to no relief as a matter
of law. For this reason, Superscope submitted no factual declarations to counter the truth of
Tenzer's allegations.
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Superscope is a corporation listed on the New York Stock Exchange and authorized to do business
in California. Joseph Tushinsky is the president of the corporation, as well as the chairman of its
board of directors.


Tenzer has been involved in a management capacity in the real estate and housing industries in the
western part of the United States for 20 years. Although he has extensive personal and business
contacts among investors in the real estate field, Tenzer is not a licensed real estate broker.


Tenzer and Tushinsky served together on the board of directors of a charitable organization in Los
Angeles. Sometime prior to May of 1979, they began to discuss the possibility that Tenzer should
become a member of the Superscope board of directors (Board).


On May 10, 1979, at Tushinsky's invitation, Tenzer attended a Board meeting. At this meeting
Tenzer learned, for the first time, that Superscope was attempting to sell its corporate headquarters
to meet pressing cashflow problems. The next day, Tenzer was elected to the Board at the
corporation's annual meeting. At a Board meeting the same day, the need to sell the corporation's
headquarters was again discussed.


The next meeting of the Board occurred on June 22, 1979. At this meeting, the outside directors, 2


including Tenzer, first learned the details of Superscope's financial predicament. The Board was
informed that the corporation was technically in default on over $45 million in loans and that
the corporation's banks were threatening to accelerate payment on these loans. The Board was
also told that a cash sale of the corporate headquarters was imperative to avoid reorganization
pursuant to the federal Bankruptcy Act. The headquarters building, together with other property
and facilities including a warehouse, parking lot, and adjacent undeveloped acreage, had been on
the real estate market for nearly a year, but Superscope's real estate broker had not yet been able
to effect a sale. The asking price for the property was approximately $16 million. At this meeting,
Tushinsky expressed *23  his view that the situation was desperate and that a miracle was needed
to save the corporation.


2 An outside director is a director who has no interest or other duties in the corporation other
than as a director.


Subsequently, Tushinsky, in a phone conversation, implored Tenzer personally to seek a suitable
buyer for the property. Shortly afterwards, Tenzer became aware that Paul Amir, a Beverly Hills-
based entrepreneur, was interested in negotiating a quick-closing real estate purchase for tax
reasons. The Superscope headquarters appeared to be precisely the sort of property which would
suit Amir's needs. Tenzer discussed the Superscope property with Amir without revealing its
identity and verified that Amir might be interested in buying it.
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With this information in hand, Tenzer telephoned Tushinsky. He explained that he was calling not
in his capacity as a Board member, but as a finder, that he had located a potential buyer for the
corporate headquarters and that, should the sale be consummated, he would expect a finder's fee of
10 percent. Tushinsky responded enthusiastically, authorizing Tenzer to discuss the matter further
with his contact. Tushinsky also indicated that payment of a finder's fee was entirely proper, that
the requested fee was satisfactory, and that if a $16 million sale were to close when expected,
Tenzer's fee would be earned and payable upon the closing.


Neither Tenzer nor Tushinsky discussed the need to reduce the finder's fee agreement to writing.
Tenzer felt that their personal relationship and Tushinsky's integrity were sufficient assurance that
he would be paid. In reliance upon Tushinsky's promise, Tenzer then revealed each party's identity
to the other.


The Board accepted Amir's offer in July 1979. A contract for the sale of Superscope's headquarters
to Amir was consummated in August, and the sale was ultimately closed.


Tenzer was aware of other real estate opportunities for Amir, but he refrained from exploring
such opportunities on Amir's behalf in reliance upon Tushinsky's promise that he would receive a
finder's fee from the Superscope sale. Prior to the Board's approval of the Amir transaction, Tenzer
informed it that he was entitled to a finder's fee in the event of a sale to Amir. He did not, however,
reveal the amount of the finder's fee to which Tushinsky had agreed. 3  Tenzer took no part in the
deliberations concerning or in the vote approving acceptance of Amir's offer. *24


3 Tenzer felt that it was Tushinsky's duty to disclose to the Board the amount of the finder's fee.
He asserts that a fee of 10 percent was reasonable given the precarious financial condition
of Superscope and the fact that the sale saved Superscope from bankruptcy.


At the July 27, 1979, Board meeting at which the sale to Amir was approved, a discussion regarding
the payment of finders' fees to directors was held, but a final decision on the issue was deferred
to the next Board meeting on August 24, 1979. At the August meeting, a motion was made to
authorize the payment of finders' fees to corporate directors. Tenzer maintains that the discussion
involved only whether such fees would be approved for future transactions, and did not touch upon
approval of the finder's fee arrangement he had already made with Tushinsky. He believed that
the Board had ratified that arrangement when it accepted Amir's offer in July. In any case, Tenzer
participated in the August discussion and voted on the motion. Part of the discussion centered
upon whether such fees were permitted under the corporate bylaws. 4  All outside directors voted
in favor of the resolution authorizing payment of finders' fees. All the “inside” directors (including
corporate employees and members of the Tushinsky family) voted against. The resolution was
defeated. Tenzer has never received a finder's fee for his services in connection with the Amir
transaction.
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4 Superscope's bylaws provide in pertinent part as follows:


“Article III ”Directors
Tenzer filed suit against both Superscope and Tushinsky. He alleged three “causes of action” which
he entitled “Breach of Contract and Unjust Enrichment,” “Estoppel,” and “Fraud.” The complaint
further alleged that, in making the promise to pay him a 10 percent finder's fee, Tushinsky had
acted as the agent of the corporation, and that he made the promise fraudulently, with no intent
to perform. Rather, Tenzer alleged, Tushinsky intended to cheat him by inducing him to reveal
Amir's name while secretly harboring an intent to prevent payment of the agreed fee.


After a hearing on the merits, Superscope's motion for summary judgment pursuant to Code of
Civil Procedure section 437c was granted. 5  Tenzer filed a timely appeal from the judgment. in
favor of Superscope. For the reasons stated below, we reverse. *25


5 Tushinsky is not a party to the judgment entered below or to this appeal.


Discussion
Tenzer's contentions on appeal may be summarized as follows:


1. There is a finder's fee exception to the statute of frauds contained in Civil Code section 1624,
subdivision 5. Therefore, an oral contract to pay a finder's fee in a real estate transaction is
enforceable.


2. Even if the statute of frauds would normally preclude enforcement of an oral finder's fee contract,
in this case Tenzer performed in reliance upon the agreement and Superscope retained the benefits.
This should operate as an estoppel to assert the statute of frauds as a defense.


3. Because of Tushinsky's misrepresentations, Tenzer may maintain an action for fraud even if the
underlying oral agreement is unenforceable.


4. Summary judgment was inappropriate because of the presence of triable issues of fact.


As explained further below, we find that, liberally construed, the papers Tenzer submitted in
opposition to the motion for summary judgment are sufficient to raise triable issues of fact as to
the second and third of these contentions. Thus summary judgment was inappropriate. (See, e.g.,
Corwin v. Los Angeles Newspaper Service Bureau, Inc. (1971) 4 Cal.3d 842, 851-852 [94 Cal.Rptr.
785, 484 P.2d 953].) However, we find no merit in Tenzer's first argument.
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I.
Civil Code section 1624, provides in pertinent part as follows: “The following contracts are invalid,
unless the same, or some note or memorandum thereof, is in writing and subscribed by the party to
be charged or by his agent: ... 5. An agreement authorizing or employing an agent, broker, or any
other person to ... find a purchaser or seller of real estate ... for compensation or a commission; ...”


(1) In his first cause of action, Tenzer attempts to claim damages based upon breach of an alleged
oral contract employing him to find a purchaser of real estate for a commission. He does not allege
that the contract was ever put in writing. Under the plain language of the statute this contract, if
it was entered into, was invalid.


Tenzer argues that precedent establishes the statute is irrelevant to his claim. He cites several cases,
including Tyrone v. Kelley (1973) 9 Cal.3d 1 *26  [106 Cal.Rptr. 761, 507 P.2d 65]; Rees v. Dept.
of Real Estate (1977) 76 Cal.App.3d 286, 295 [142 Cal.Rptr. 789]; and Spielberg v. Granz (1960)
185 Cal.App.2d 283 [8 Cal.Rptr. 190], for the proposition that there is a “finder's exception,”
both to licensing laws and the statute of frauds. He is in error. Those cases merely stand for the
principle that a finder in a real estate transaction need not be licensed as a real estate broker to
collect a finder's fee. They state nothing about a finder's exception to the statute of frauds. As
noted in Grant v. Marinell (1980) 112 Cal.App.3d 617 [169 Cal.Rptr. 414], the Legislature has
gone to considerable lengths to clarify that finders' agreements such as this must be memorialized
in writing to be enforceable:


“Before 1963, the so-called oral 'finder's agreement,' that is an agreement merely to introduce a
seller of real estate to a prospective purchaser or a purchaser to a prospective buyer, was held not
to be within the statute of frauds, whether such contract was made by a real estate broker or agent
or by an unlicensed person. (See Heyn v. Philips (1869) 37 Cal. 529, 531; Palmer v. Wahler (1955)
133 Cal.App.2d 705, 710 [285 P.2d 8].)


“In 1963, however, the Legislature amended subdivision 5 to add, inter alia, the italicized language:
'An agreement authorizing or employing an agent or broker to purchase or sell real estate, ... or to
procure, introduce, or find a purchaser or seller of real estate or a lessee or lessor of real estate
where such lease is for a longer period than one year, for compensation or a commission.' (Stats.
1963, ch. 814, § 1 p. 1843.)


“If by this amendment the Legislature intended all finder's fee agreements to come within the
ambit of the statute of frauds, it failed, as was predicted in the State Bar Journal's review of 1963
legislation (38 State Bar J. 604, 649). [Fn. omitted.] The section, as amended, was interpreted to
bar only oral finder's agreements between licensed brokers or agents and sellers or purchasers of
property. Subdivision 5, as revised, was still held to be inapplicable to such oral agreements by
unlicensed individuals. (See Hasekian v. Krotz (1968) 268 Cal.App.2d 311, 317 [74 Cal.Rptr. 410];
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Porter v. Cirod, Inc. (1966) 242 Cal.App.2d 761, 766 [51 Cal.Rptr. 784].) This anomaly resulted
in the 1967 amendment (Stats. 1967, ch. 52, § 1 p. 953), which added the following italicized
language: 'An agreement authorizing or employing an agent, or any other person to purchase or
sell real estate ... or to procure, introduce or find a purchaser or seller ....”' (Id., at pp. 620-621,
original italics.)


Tenzer also refers us to Zalk v. General Exploration Co. (1980) 105 Cal.App.3d 786 [Cal.Rptr.
647], and a passage from Tyrone v. Kelley, supra, 9 Cal.3d 1, 12-13, but these decisions
merely involve oral agreements *27  for finder's fees in nonrealty transactions, and therefore are
inapposite to this case.


We conclude that Tenzer's action based on contract would ordinarily be barred by the statute
of frauds. (2a) Tenzer asserts, however, that even if the finder's fee agreement was oral, and in
violation of the statute of frauds, he has alleged facts sufficient to invoke the estoppel doctrine
and thus to foreclose Superscope from relying upon the statute of frauds as a defense. In brief,
Tenzer alleges that Tushinsky—as Superscope's representative—promised to pay him for valuable
information which could have been sold elsewhere. In reliance on this promise, Tenzer surrendered
Amir's name. Superscope, having profited from Tenzer's performance, now refuses to keep its end
of the bargain.


(3) The doctrine of estoppel to plead the statute of frauds may be applied where necessary to
prevent either unconscionable injury or unjust enrichment. (Monarco v. Lo Greco (1950) 35 Cal.2d
621, 623-624 [220 P.2d 737].) On the basis of the factual contentions advanced in Tenzer's papers,
Superscope has received the benefit of Tenzer's performance but relies upon the statute of frauds to
avoid paying the agreed-upon price. Provided that Tenzer was not otherwise obligated to reveal this
information to Superscope—a point which we consider further, infra—these allegations suggest a
case of unjust enrichment as that term was defined in Monarco v. Lo-Greco, supra, at page 624.
In such cases, the doctrine of estoppel to assert the statute of frauds may be applied in the interests
of fairness.


(2b) Superscope argues that, as a real estate finder, Tenzer may not invoke the equitable doctrine
of estoppel. It relies upon a series of cases which have established that “'an estoppel to plead the
statute of frauds cannot be predicated upon the ... refusal to comply with an oral promise to pay
a [real estate] commission.”' (Keely v. Price (1972) 27 Cal.App.3d 209, 212 [103 Cal.Rptr. 531],
quoting Herzog v. Blatt (1947) 80 Cal.App.2d 340, 343 [180 P.2d 30]; see also Hicks v. Post (1908)
154 Cal.22 [96 P. 878]; King v. Tilden Park Estates (1958) 156 Cal.App.2d 824 [320 P.2d 109];
Augustine v. Trucco (1954) 124 Cal.App.2d 229 [268 P.2d 780]; White v. Hirschman (1942) 54
Cal.App.2d 573 574 [129 P.2d 430]; Sweeley v. Gordon (1941) 47 Cal.App.2d 381 [118 P.2d 14].)
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Superscope's reliance is misplaced. The cases it cites all involved licensed real estate brokers.
The rationale for rigorous application of the statute of frauds to bar claims by licensed real estate
brokers is related to the statutory licensing requirements. “Real estate brokers are licensed as such
only after they have demonstrated a knowledge of the laws relating to real estate transactions
(Bus. & Prof. Code, §§ 10150, 10153), and it would seem that they *28  would thus require
less protection against pitfalls encountered in transactions regulated by those laws. In Pacific
Southwest Dev. Corp. v. Western Pac. R. R. Co. [1956] 47 Cal.2d 62 [301 P.2d 825], the court
stated at page 70: 'Plaintiff is a licensed real estate broker and, as such, is presumed to know
that contracted for real estate commissions are invalid and unenforceable unless put in writing
and subscribed by the person to be charged. [Citations.] Nevertheless, plaintiff failed to secure
proper written authorization to protect itself in the transaction. Rather it assumed the risk of
relying upon claimed oral promises of defendant, and it has no cause for complaint if its efforts go
unrewarded.”' (Franklin v. Hansen (1963) 59 Cal.2d 570, 575 [30 Cal.Rptr. 530, 381 P.2d 386];
see also Jaffe v. Albertson Co. (1966) 243 Cal.App.2d 592, 603-604 [53 Cal.Rptr. 25]; King v.
Tilden Park Estates, supra, 156 Cal.App.2d 824, 830.) 6


6 We note that the rules withholding traditional equitable remedies, such as recovery in
quantum meruit and the doctrine of estoppel, from real estate brokers have been vigorously
criticized. (See, e.g., Comment, Equitable Estoppel and the Statute of Frauds in California
(1965) 53 Cal.L.Rev. 590, 602, 609; Note, Oral Employment Contracts and Equitable
Estoppel: The Real Estate Broker as Victim (1975) 26 Hastings L.J. 1503; 1 Miller & Starr,
Current Law of Cal. Real Estate (1975) § 1:54, pp. 69-74, fn. 8.) Miller and Starr suggest
that this issue may be due for reexamination in light of changed conditions in the real estate
field. (Ibid.) In today's market, they assert, brokers often deal with sophisticated principals
in superior bargaining positions. In such circumstances, the broker is powerless to compel
the principal's cooperation in executing a written commission agreement and denial of the
broker's claim for a commission based on failure to comply with the requirements of the
statute of frauds is unjust. Whether or not there is merit in these arguments, we reserve for
another day the question whether licensed brokers may invoke equitable remedies to avoid
the sometimes harsh results of the statute of frauds. As noted above, the question is not
presented in this case.


This rationale is inapplicable to “finders,” who need not be licensed brokers, or even involved in
the real estate business professionally. We, therefore, decline to extend the scope of the Keely v.
Price rule to unlicensed finders such as Tenzer. Tenzer is entitled to invoke the doctrine of estoppel
to plead the statute of frauds. On the facts alleged, Superscope's motion for summary judgment
was improperly granted.


II.
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(4a) Tenzer's complaint also sets forth an alternative basis for relief, seeking damages for
fraud. Tenzer alleges that Tushinsky, acting for Superscope, deliberately misled him by falsely
promising to compensate him for his services as a finder. Tenzer acted in reliance upon these
misrepresentations and has suffered damage. Therefore, Tenzer asserts that, regardless of whether
the oral contract is enforceable, he may maintain an action in tort for fraudulent misrepresentation.
*29


A series of cases have held that an action for fraud cannot be maintained where the allegedly
fraudulent promise is unenforceable as a contract due to the statute of frauds. The rule was stated in
Kroger v. Baur (1941) 46 Cal.App.2d 801, 803 [117 P.2d 50], as follows: “Appellant contends that
his action is not upon the invalid agreement, but is an action for damages for fraud, upon the theory
that the oral promise to pay him a commission was made without any intention of performing it and
for the purpose of inducing him to waive a written memorandum. If the law can be thus nullified
by the transparent device of predicating a tort action upon the invalid oral promise on the ground
that the promisor did not intend to perform it, then the section might just as well be stricken from
the statute. To license such a circuitous procedure to evade the provisions of such legislation would
be to nullify and destroy its wholesome effect and the protection it affords against fraud.” (See
also Keely v. Price, supra, 27 Cal.App.3d 209, 215; Owens v. Foundation for Ocean Research
(1980) 107 Cal.App.3d 179 [165 Cal.Rptr. 571]; Beach v. Arblaster (1961) 194 Cal.App.2d 145,
163 [14 Cal.Rptr. 854].)


But the Kroger rule has been criticized and, in 1978, Justice Kaus—then sitting on the Second
District Court of Appeal—invited this court to disapprove it. Today we accept his invitation.


As Justice Kaus observed: “Several considerations point to a demise of the Kroger rule .... In brief:
1. The 'better' rule is contra. Comment (c) to section 530 of the Restatement Second of the Law of
Torts states that a misrepresentation of one's intention is actionable even 'when the agreement is
oral and made unenforceable by the statute of frauds, or when it is unprovable and so unenforceable
under the parol evidence rule.' 2. The broad statement of the Kroger rule is difficult to reconcile
with the principle that a party may be estopped to assert the statute of frauds where such estoppel
is necessary 'to prevent fraud that would result from refusal to enforce oral contracts in certain
circumstances.' ( Monarco v. Lo Greco (1950) 35 Cal.2d 621, 623.) 3. It is simply untrue that a
plaintiff who undertakes to plead and prove actionable fraud is attempting to get around the statute
of frauds by a 'transparent device.' Kroger seems to assume the inability of a jury to distinguish
between an unkept but honest promise and one which the promisor never intended to perform.
The law is otherwise. (People v. Ashley (1954) 42 Cal.2d 246, 263-264 [267 P.2d 271].) 4. The
provision of the statute of frauds which spawned Kroger was Civil Code section 1624, subdivision
5, relating to agreements for real estate brokers' commissions. The law has traditionally had little
sympathy with the broker who has failed to sign up his client. (E.g., Augustine v. Trucco (1954)
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124 Cal.App.2d 229, 237-238 [268 P.2d 780].)” (Southern Cal. etc. Assemblies of God v. Shepherd
*30  of Hills etc. Church (1978) 77 Cal.App.3d 951, 958, fn. 3 [144 Cal.Rptr. 46].)


In addition, the Kroger approach is inconsistent with the general rule “'that the statute of frauds,
having been enacted for the purpose of preventing fraud, shall not be made the instrument of
shielding, protecting or aiding the party who relies upon it in the perpetration of a fraud or in the
consummation of a fraudulent scheme.”' (Seymour v. Oelrichs (1909) 156 Cal. 782, 794 [106 P. 88],
quoting 2 Pomeroy's Equity Jurisprudence, § 921; see also Moore v. Day (1954) 123 Cal.App.2d
134, 138 [266 P.2d 51]; 3 Williston on Contracts (3d ed. 1960) § 533A, p. 802.)


(5) Nor do we agree with the view that the Kroger rule is necessary to prevent the nullification of
the statute of frauds. This view is perhaps based upon the notion that, when the statute of frauds
clearly bars an action in contract, a disappointed promisee should not be allowed to present his
claim for compensation to a jury simply by recasting his complaint to include an allegation of
misrepresentation. If it were, in fact, that easy to reach a jury on a claim of fraud, we might agree.
Fortunately, this is not the case. To survive a motion for a nonsuit (Code Civ. Proc., § 581c),
plaintiff in an action on a fraudulent promise must produce evidence of the promisor's intent to
mislead him.


Some California cases have stated broadly that “[t]he subsequent failure to perform as promised
warrants the inference that defendant did not intend to perform when she made the promise.
[Citations.]” (Santoro v. Carbone (1972) 22 Cal.App.3d 721, 728 [99 Cal.Rptr. 488]; see also
Jarkieh v. Badagliacco (1946) 75 Cal.App.2d 505, 509 [170 P.2d 994].) This may suggest that
proof that a promise was made and that it was not fulfilled is sufficient to prove fraud. This is
not, and has never been, a correct statement of the law, and we disapprove the cases cited to the
extent they suggest otherwise.


Rather, “something more than nonperformance is required to prove the defendant's intent not
to perform his promise.” (People v. Ashley (1954) 42 Cal.2d 246, 263 [267 P.2d 271]; see also
Jacobson v. Mead (1936) 12 Cal.App.2d 75, 82 [55 P.2d 285]; Justheim Petroleum Company v.
Hammond (10th Cir. 1955) 227 F.2d 629, 637; Rest.2d Torts, § 530, com. d.; Prosser, Torts (5th
ed. 1984) § 109, p. 764.) To be sure, fraudulent intent must often be established by circumstantial
evidence. Prosser, for example, cites cases in which fraudulent intent has been inferred from such
circumstances as defendant's insolvency, his hasty repudiation of the promise, his failure even to
attempt performance, or his continued assurances after it was clear he would not perform. (Prosser,
supra, at pp. 764-765.) However, *31  if plaintiff adduces no further evidence of fraudulent intent
than proof of nonperformance of an oral promise, he will never reach a jury. The policies of
the statute of frauds will not be subverted by affording plaintiffs who can prove actual fraud the
opportunity to do so.
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(4b) For these reasons, we disapprove of Kroger v. Baur and its progeny. We conclude that
Tenzer's papers were sufficient to raise triable issues of fact on a cause of action for fraudulent
misrepresentation.


III.
(6) In its motion for summary judgment, Superscope contended that, even if Tenzer had had a
commission agreement, he acted as a real estate broker and cannot recover because he was not
licensed. (Bus. & Prof. Code, § 10136.) Whether Tenzer acted as a broker is a question of fact,
requiring an examination of his conduct after the introduction of the buyer and seller, to determine
whether he participated in their negotiations. (Lyons v. Stevenson (1977) 65 Cal.App.3d 595,
605-606 [135 Cal.Rptr. 457].) ( 7) (See fn. 7.) The record does not permit adjudication of this
factual question on a motion for summary judgment. 7


7 Superscope also advanced a somewhat confused theory of “waiver”; alleging that, by giving
misleading answers on questionnaires Superscope distributed in 1980 and 1981, Tenzer had
waived his claim against the corporation.
The use of the term “waiver” in a contractual context is ambiguous and uninformative. (See
generally 5 Williston on Contracts (3d ed. 1961) § 678, p. 238 et seq.) As Professor Williston
notes, an agreement to discharge from liability previously incurred is more normally
denominated a release. Civil Code section 1541 permits the extinction of an obligation,
unsupported by consideration, provided that the release is in writing. The writing must,
however, expressly show the creditor's intent to extinguish the obligation. (Golden West
Credit etc. Co. v. Wilson (1932) 119 Cal.App. 627, 636 [7 P.2d 345].) In our view, Tenzer's
answers on the 1980 and 1981 questionnaires express no such intent.


IV.
Finally, we address Superscope's contention that in light of Tenzer's fiduciary obligations as
corporate director any reliance by him upon Tushinsky's promise was unreasonable as a matter
of law.


At the time of the alleged agreement, Tenzer was a member of Superscope's Board. As such, he
bore a fiduciary relationship to Superscope and to all its stockholders. (Remillard Brick Co. v.
Remillard-Dandini (1952) 109 Cal.App.2d 405, 419 [241 P.2d 66].) (8) Well-established principles
of corporations law hold that a “director cannot, by reason of his position, drive a harsh and unfair
bargain with the corporation he is supposed to represent.” ( Id., at p. 418.) “[Directors'] dealings
with the corporation are *32  subjected to rigorous scrutiny and where any of their contracts or
engagements with the corporation is challenged the burden is on the director ... not only to prove
the good faith of the transaction but also to show its inherent fairness from the viewpoint of the
corporation and those interested therein. [Citation.] The essence of the test is whether or not under
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all the circumstances the transaction carries the earmarks of an arm's length bargain. [Fn. omitted.]
If it does not, equity will set it aside.” (Pepper v. Litton (1939) 308 U.S. 295, 306-307 [84 L.Ed.
281, 289, 60 S.Ct. 238].) “]T [ransactions that are unfair and unreasonable to the corporation
may be avoided.” ( Remillard Brick Co., supra, at p. 418, see also 1 Ballantine & Sterling, Cal.
Corporation Laws (4th ed. 1984) § 103.01, pp. 6-20.1—6-21.)


(9) As a corporate director, Tenzer is charged with the knowledge that any contract he entered
into with his own corporation, even if valid and enforceable in all other respects, could be avoided
at the corporation's option if it were determined to be unfair or unreasonable to the corporation.
Thus, in order to prove that his reliance upon Tushinsky's promise was justifiable, Tenzer will be
required to prove that the arrangement was fair and reasonable to the corporation.


Establishing whether Tenzer's agreement with Superscope was fair and reasonable involves
determination of the particular factual circumstances of the agreement, and application of the
standards of fairness and good faith required of a fiduciary to these facts. These are functions
mainly for the trier of facts. (See Mueller v. MacBan (1976) 62 Cal.App.3d 258, 276 [132 Cal.Rptr.
222]; see also MacEwen v. Star-Kist Foods, Inc. (E.D.N.Y. 1966) 251 F.Supp. 33.)


For the guidance of the trial court in overseeing this factfinding process, we offer the following
observations. In ever-increasing numbers, we derive our livelihoods from transactions in
information rather than property or labor. In addition to real estate professionals, lawyers, bankers,
and accountants, as well as consultants in any number of fields often sell what they know as much as
what they do. Many of these same professionals serve as directors on the boards of corporations for
which they also work. The ethics and wisdom of serving on the board of a corporation to which one
regularly renders professional services has been questioned. (See Knepper, Liability of Lawyer-
Directors (1970) 40 Ohio St. L.J. 341; see also Ruder, The Case Against the Lawyer-Director
(1975) 30 Bus. Law. 41.) Yet the practice is widespread and has its defenders, who point out that
corporations should not be deprived of the special skills such “interested directors” can provide,
and that the potential for conflicts of interest can be avoided by full disclosure and establishment
of procedures to assure conscientious adherence to ethical standards of fairness. (See, e.g., Note,
Should Lawyers *33  Serve as Directors of Corporations for Which They Act as Counsel? 1978
Utah L.Rev. 711.)


Certainly it would be unfair to require such directors to surrender gratuitously to their corporations
information or advice for which they would otherwise be paid in the normal course of their
business. At the same time, we discern nothing oppressive in the view that corporate directors
should be required, as a facet of their role as fiduciaries, to pass on information vital to the survival
of their corporations which either is incidental to the directors' usual mode of earning a living or
was casually acquired.
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The determination whether Tenzer's agreement with Tushinsky was fair and reasonable to
Superscope involves evaluation of the specific facts surrounding the transaction. Was Tenzer
dependent upon transactions of this sort for his livelihood? If so, was this fact known to Tushinsky?
Was it known that, by revealing Amir's name to Superscope, Tenzer would be forgoing the
opportunity to sell the same information in other quarters?


How did Tenzer become aware of Amir's interest in a deal of this sort? Directors may be more
obligated freely to disclose information which “falls into their laps” than information obtained by
employing the skills and resources normally used in their professions.


How did the price Tenzer asked for his information compare to the usual commission for such
information in this real estate market? Did Superscope's bylaws specifically allow or prohibit
compensation of directors for professional services? This list of questions is by no means
exhaustive.


The answers to these questions are also pertinent to Tenzer's claim of estoppel to plead the statute of
frauds. (10) Estoppel is an equitable remedy and, as such, will only be applied to avoid injustice. If
reliance upon Tushinsky's promise was unjustified in light of Tenzer's position as a director, equity
does not require that Tenzer be allowed to enforce the promise. (See generally Rest.2d Contracts, §
139.) At the same time, this factual inquiry may establish that, because of his fiduciary relationship
to the corporation, Tenzer was obligated to reveal his information without seeking compensation.
If so, the corporation cannot be said to be unjustly enriched by retaining the benefits of Tenzer's
information but refusing to pay for it. Thus, Tenzer will have to establish that his behavior was
reasonably consistent with his fiduciary role in order to invoke the doctrine of estoppel.


Resolution of this issue requires information which, at this point, does not appear in the record.
For this reason, we conclude that summary adjudication was inappropriate. *34


The judgment is reversed.


Bird, C. J., Mosk, J., Kaus, J., Broussard, J., Reynoso, J., and Lucas, J., concurred. *35


Footnotes


“Section 1: Powers. ... [¶] Without prejudice to such general powers, but subject to the same
limitations, it is hereby expressly declared that the directors shall have the power and authority
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to: [¶] (a) Select and remove all officers, agents, and employees of the corporation, ... and ...
fix their compensation ....


“Section 14: Fees and Compensation of Directors. Directors ... may receive such
compensation, if any, for their services, ... as may be fixed or determined by resolution of the
board of directors. Nothing hereincontained shall be construed to preclude any director from
serving the corporation in any other capacity as an officer, agent, employee, or otherwise, and
receiving compensation for such services.”


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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40 Cal.2d 778, 256 P.2d 947, 97 U.S.P.Q. 545
Supreme Court of California


ILSE LAHN WEITZENKORN, Appellant,
v.


SOL LESSER et al., Respondents.


L. A. No. 22045.
Apr. 29, 1953.


HEADNOTES


(1a, 1b)
Literary Property--Pleading.
A count of a complaint which alleges that plaintiff wrote and was exclusive owner of a literary
composition, that she had submitted it to defendants at their special request “pursuant to an express
oral understanding and agreement” that, in consideration of such submission, she would be paid
the reasonable value thereof and given the customary screen credit as author if they should use
all or any part of it, that defendants accepted submission of the document and retained it in their
possession for several months, and that thereafter they produced and exhibited a motion picture
which was patterned on, copied and used plaintiff's composition to her damage, states a cause of
action, and a judgment of dismissal following an order sustaining a demurrer thereto without leave
to amend will be reversed with directions to permit defendants to answer.


See Cal.Jur., Literary Property; Am.Jur., Literary Property and Copyright, § 112.


(2a, 2b)
Literary Property--Pleading.
A count of a complaint which alleges that plaintiffs furnished to defendants, at their special instance
and request, her literary composition for the purpose of sale to defendants on payment to her of
a reasonable value thereof, and that defendants accepted such literary composition, retained and
used it to her damage, states a cause of action, and a judgment of dismissal following an order
sustaining a demurrer thereto without leave to amend will be reversed with directions to permit
defendants to answer. *779


(3a, 3b, 3c)
Literary Property--Pleading.
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A count of a complaint which alleges that plaintiff submitted her literary composition to defendants
with the understanding that she would be paid the reasonable value thereof if they should use
all or any part of it, and that without her knowledge, authority or consent, they embodied her
composition in a motion picture, substantially copying and misappropriating it, does not state a
cause of action where there is no similarity as to protectible portions of plaintiff's composition,
and a judgment of dismissal following an order sustaining a demurrer thereto without leave to
amend will be affirmed.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Byron J. Walters, Judge
pro tem. *  Affirmed in part and reversed in part with directions.


* Assigned by Chairman of Judicial Council.


Action for damages for unlawful use of literary property. Judgment of dismissal following order
sustaining demurrers to complaint without leave to amend affirmed as to one cause of action and
reversed as to two other causes of action with directions to permit defendants to answer.
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EDMONDS, J.


Ilse Lahn Weitzenkorn has sued Sol Lesser, Sol Lesser Productions, Inc., and RKO Radio Pictures,
Inc., charging that they have unlawfully used literary property of which she is the owner. Her
appeal is from a judgment of dismissal which followed an order sustaining the demurrers of the
defendants without leave to amend.


(1a) In the first cause of action, against Lesser and Lesser Productions only, Weitzenkorn alleges
that she originated, created and wrote a literary composition entitled, “Tarzan *780  in the Land
of Eternal Youth,” of which she is the exclusive owner. A copy of the composition is attached
to the complaint. This composition was submitted to Lesser and the corporation at their special
request, “pursuant to an express oral understanding and agreement” that, in consideration of such
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submission, she would be paid the reasonable value thereof and given the customary screen credit
as author if they should use all or any part of it. Lesser and Lesser Productions accepted submission
of the document, she states, retained it in their possession for several months, and “became fully
familiar with the contents.”


Thereafter according to the complaint, Lesser and Lesser Productions produced a motion picture,
entitled “Tarzan's Magic Fountain,” which they distributed and exhibited in conjunction with RKO
Pictures. This motion picture, Weitzenkorn alleges, “is patterned upon and copies and uses” her
composition. By reason of its nature and bulk, and because it is in the possession of the defendants,
a copy of the motion picture film is not attached to the complaint. Damages of $50,000 are claimed
as the reasonable value of her composition, and the same amount for the reasonable value of the
screen credit which she did not receive.


(2a) The second count, also against Lesser and Lesser Productions only, incorporates by reference
all of the allegations of the first except the averments with respect to an express agreement. In
addition, it alleges that Weitzenkorn submitted the composition to Lesser and Lesser Productions at
their request for the purpose of sale to, or use by, them, upon payment to her of its reasonable value.


(3a) The third count, against all of the defendants, incorporates by reference the material
allegations of the first, with the exception of those relating to an express agreement and damages.
Weitzenkorn then alleges that, without her knowledge, authority or consent, the defendants
produced and distributed “Tarzan's Magic Fountain,” substantially copying and misappropriating
her composition. General damages of $100,000 are alleged to have been sustained.


Lesser and Lesser Productions demurred to the complaint upon the grounds that each count fails to
state facts sufficient to constitute a cause of action and that, in certain particulars, each of them is
ambiguous, unintelligible or uncertain. RKO demurred to the third count upon the same grounds.
At the request of the defendants, pursuant to section 426 of the Code of Civil Procedure, the court
made an order for a viewing *781  of the motion picture prior to and in connection with its ruling
on the demurrers. The order also directed “that the contents of such production be deemed a part
of the complaint to the same extent and with the same force as though such production had been
attached to the complaint.”


The composition or synopsis which is the basis of the controversy may be summarized as follows:


Tarzan, Jane, Boy and Cheta are interrupted by the arrival of an airplane “breaking the peace of
their jungle idyl.” The visitors are Jane's British cousin, Peter Selton, and his man-servant, Gus.
Peter is an “aging dandy.” Gus provides comic relief, aided and abetted by the monkey, Cheta.
Tarzan is not too happy to have guests; the travelers appear to be prepared for an indefinite stay.
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Peter is “rather cagey about the reason” for his visit and Tarzan “senses there is more to Peter's
expedition” than Peter is willing to reveal. Peter flies about the countryside seeking, and eventually
finding, the Fountain of Youth located in the “Land Between Dusk and Sunrise,” of which he has
a map. Boy, without Tarzan's permission, accompanies Peter and Gus on the day they fly to the
mysterious land. The three are captured by warriors of the beautiful but cruel Queen Lilith who
rules the land of eternal youth. Queen Lilith offers them the choice of eternal youth or death. No
one can leave her land.


Tarzan, meanwhile, worried by the absence of Boy, sets off with Jane and Cheta to rescue him.
Tarzan and Jane themselves are captured by Lilith's warriors. Tarzan escapes with Jane and Boy
and, after getting them to safety, attempts to free Peter and Gus. In the ensuing battle, Peter dies a
hero. Tarzan destroys the land and its inhabitants by throwing a flame into the fountain of youth.
The queen and her subjects wither into extreme old age, shrink, disintegrate and vanish.


The motion picture has been viewed by the Justices of this court. It also features Tarzan, Jane and
Cheta, but has no character corresponding to Boy. Tarzan freely enters and leaves Blue Valley,
the land of eternal youth. The kindly king of the land is his friend. Tarzan's first visit is upon a
mission of mercy. He is seeking Gloria James, an aviatrix missing for 20 years, whose testimony
is needed to free a man from prison. Gloria leaves the valley with Tarzan, goes to England and
marries. Having aged rapidly after leaving the *782  valley, she comes back to Africa with her
husband to seek Tarzan's help in returning to the land of eternal youth.


Tarzan refuses Gloria's request, but in his absence Jane offers to lead them to Blue Valley. Tarzan
follows the party to teach Jane a lesson, rescues them from a flood, and secretly conveys Gloria
and her husband to the land of eternal youth, leaving Jane to return home. The king of the valley
permits Tarzan to leave in friendship, but rebel warriors capture and attempt to blind him.


Tarzan escapes to discover Jane in peril. Dodd and Trask, the villains of the picture who are seeking
the land of eternal youth for profit, have forced Jane to show them the way. Tarzan rescues Jane.
Dodd and Trask die at the hands of valley guards.


Weitzenkorn contends that her complaint tenders issues of fact with respect to originality, similarity
and copying which require a trial on the merits. These issues, she says, should not have been
determined on demurrer as questions of law. In addition, she argues that the first and second counts,
based upon express and implied contracts, tender issues of fact as to whether Lesser and Lesser
Productions promised to pay for the use of her composition regardless of whether it was original.


It is also argued that section 426 of the Code of Civil Procedure, as amended in 1947, does not
authorize the determination upon demurrer of factual issues such as originality, similarity, access
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and copying. The section is said to apply only to “infringement” cases, not to those concerning
breach of express or implied contract.


The defendants take the position that section 426 was amended to create a statutory method for
determining upon demurrer whether a complaint for plagiarism and related contract theories states
facts sufficient to constitute a cause of action. Originality and similarity, they say, are questions of
law to be determined by the court in the first instance. Upon the issue of originality, they contend,
the court should apply the doctrine of judicial notice.


Section 426(3), Code of Civil Procedure, as amended in 1947, in part provides: “If the demand be
for relief on account of the alleged infringement of the plaintiff's rights in and to a literary, artistic
or intellectual production, there must be attached to the complaint a copy of the production as to
which the infringement is claimed and a copy of the alleged infringing production. If, by reason of
bulk or the nature *783  of the production, it is not practicable to attach a copy to the complaint,
that fact and the reasons why it is impracticable to attach a copy of the production to the complaint
shall be alleged; and the court, in connection with any demurrer, motion or other proceeding in
the cause in which a knowledge of the contents of such production may be necessary or desirable,
shall make such order for a view of the production not attached as will suit the convenience of the
court, to the end that the contents of such production may be deemed to be a part of the complaint
to the same extent and with the same force as though such production had been capable of being
and had been attached to the complaint.”


The effective date of the statute was subsequent to the filing of the complaints in Stanley v.
Columbia Broadcasting System, Inc., 35 Cal.2d 653 [221 P.2d 73, 23 A.L.R.2d 216], and Golding
v. R.K.O. Pictures, Inc., 35 Cal.2d 690 [221 P.2d 95]. The question as to the effect of the enactment
here arises for the first time.


Weitzenkorn asserts that the code section is not applicable to her first and second causes of action.
As she construes the statute, it is limited to the tort action for “infringement.” The defendants claim
its benefits as to both the tort action and related contract actions.


The statute is similar to rule 2 of the Supreme Court Rules for Practice and Procedure under section
101 of the Copyright Act. (17 U.S.C.A., following § 101, formerly § 25.) That rule provides in
part: “A copy of the alleged infringement of copyright, if actually made, and a copy of the work
alleged to be infringed, should accompany the petition, or its absence be explained; ...” Form 17
of the Federal Rules of Civil Procedure also provides for attachment of infringed and infringing
compositions to a complaint for infringement of copyright. (Fed. Rules Civ. Proc., form 17, 28
U.S.C.A.)
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The federal courts consistently have held that failure to attach copies of the infringed and infringing
compositions, or to explain such failure, renders a complaint for infringement of copyright
defective. (Buck v. Liederkranz, 34 F.Supp. 1006, 1007; Cole v. Allen, 3 F.R.D. 236, 237.) However,
rule 2 makes no provision for the court to order a view of the production if physical attachment is
not feasible. There is also an essential difference in language between rule 2 and our statute. Rule
2 is limited to “infringement of copyright”; section 426(3) extends to “infringement of ... rights in
and to a literary, artistic or intellectual production.” Thus, rule *784  2 clearly applies only to a
cause of action for infringement of copyright, and its provisions are not applicable to a cause of
action based upon breach of contract or quasi contract.


Weitzenkorn argues that, without exception, the word “infringement” has been defined by the state
and federal courts as referring to a tort. The statute, she says, cannot be construed as applying
“infringement” to an action for breach of express or implied contract or for quasi contract. She
relies upon the rule that: “When the scope and meaning of words or phrases in a statute have been
repeatedly interpreted by the courts, there is some indication that the use of them in a subsequent
statute in a similar setting carries with it a like construction.” (Perry v. Jordan, 34 Cal.2d 87, 93
[207 P.2d 47]; City of Long Beach v. Payne, 3 Cal.2d 184, 191 [44 P.2d 305].)


However, the courts have not defined the word “infringement,” standing by itself, as referring only
to a tort. Rather, the definition consistently has been that the phrase “infringement of copyright”
connotes a tort. (Frankel v. Irwin, 34 F.2d 142, 143; McCaleb v. Fox Film Corp., 299 F. 48, 50.)
In like manner, an action to recover damages arising out of alleged plagiarism has been classified
as a tort action (Italiani v. Metro-Goldwyn-Mayer Corp., 45 Cal.App.2d 464, 466-467 [114 P.2d
370]) and the defendant in such an action referred to as a tort feasor. (Barsha v. Metro-Goldwyn-
Mayer, 32 Cal.App.2d 556, 559 [90 P.2d 371].)


Although the word “infringement” is most commonly applied to actions for unlawful appropriation
of copyright, trademark, or patent (see, generally, 21 W. & Ph. 315 et seq., “Infringe;
Infringement”), its usage is not limited solely to such actions. Black's Law Dictionary, 4th
edition, page 920, defines “infringement” as: “A breaking into; a trespass or encroachment upon;
a violation of a law, regulation, contract, or right. Used especially of invasions of the rights
secured by patents, copyrights, and trademarks.” This definition of infringement as applying
to both tortious and contractual wrongs is in accord with the definitions in Webster's New
International Dictionary, second edition. “Infringe” is there defined: “To commit a breach of;
to violate; to neglect to fulfill or obey; to commit an infringement of; as, to infringe a law,
contract, or patent.” Webster's definition of “infringement” is: “1. Act of infringing; esp., breach;
violation; nonfulfillment; as, the infringement of a treaty, compact, law *785  or constitution. 2.
An encroachment or trespass on a right or privilege; a trespass; ...”
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It is clear, therefore, that the word “infringement” has no technical meaning when disassociated
from the phrase “infringement of copyright (patent, trademark).” Thus, an action based upon
infringement, or breach, of contract would fall within the terms of a statute relating to infringement
of rights which may be contractual. Only where the statute refers to a term of art such as
“infringement of copyright” would the action for breach of contract be excluded from its operation.


The Legislature has not limited section 426(3) to “infringement of copyright” alone, but has
included within its operation infringement of any “rights in and to a literary, artistic or intellectual
production.” These rights may be entirely contractual, as in Stanley v. Columbia Broadcasting
System, Inc., supra, where there was no copyright. Construed in accordance with these definitions,
the statute applies not only to the third alleged cause of action for infringement of copyright, but
also to the first and second causes of action for infringement of related contract rights. Accordingly,
the order of the superior court making the motion picture a part of the complaint affects all three
alleged causes of action.


Concerning the scope of the code section, Weitzenkorn contends that all of the issues presented
are questions of fact which cannot be decided upon demurrer. She argues that the statute cannot
deprive her of her right to a trial by jury. The only purpose of the statute, she says, is to protect the
defendant in such an action from an attempt to prove a fraudulent claim by presenting upon the
trial a production created after the action was commenced.


The statute is neither so limited as she contends, nor so broad as to destroy the right to a jury trial.
The Legislature has required that the alleged infringed and infringing productions be made a part
of the complaint. If this be impracticable, by a different procedure they are a part of the pleading
to the same extent as if they had been attached to it.


Weitzenkorn correctly argues that the well pleaded facts of her complaint must be taken as true
for the purposes of demurrer. However, the facts pleaded include the productions incorporated
in accordance with the statute. “The general rule is that when a written instrument which is the
foundation of a cause of action or defense is attached to a pleading as an exhibit and incorporated
into it by proper reference, *786  the court may, upon demurrer, examine the exhibit and treat the
pleader's allegations of its legal effect as surplusage.” (Washer v. Bank of America, 21 Cal.2d 822,
829-830 [136 P.2d 297, 155 A.L.R. 1338]; Gosewisch v. Doran, 161 Cal. 511, 515-516 [119 P.
656, Ann.Cas. 1913D 442]; Ventura etc. Ry. Co. v. Hartman, 116 Cal. 260, 263 [48 P. 65].) The
same rule is as applicable to an action for the taking of literary property as to other types of actions
to which it has been applied. (Shipman v. R.K.O. Radio Pictures, Inc., 20 F.Supp. 249, affd. 100
F.2d 533; Lowenfels v. Nathan, 2 F.Supp. 73, 74.)


The vital question, therefore, is: What matters properly are brought within the scope of the inquiry
by these demurrers? Weitzenkorn argues that the issues concerning originality, similarity and
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copying are questions of fact which cannot be determined upon demurrer. The defendants contend
that these are questions of law to be determined by the court in the first instance. The issue of
access is not here involved because the allegation thereof in the complaint must be taken as true
for the purpose of ruling upon the demurrers.


Although the precise question here is of first impression in this state, it has been foreshadowed
by the Stanley and Golding cases, supra. As stated in the Golding case, “It is, however, only the
product of the writer's creative mind which is protectible. ... The plaintiff must establish, as the
subject of the cause of action, a right in the nature of property which is capable of ownership. ...
It is essential from the nature of the inquiry as to originality to first dissect the play to determine
wherein, if at all, plaintiffs have any protectible property right. Assuming this is established,
then comparison may be made between the two works as to the original and protectible portion
only.” (Supra, pp. 695, 700.)


Weitzenkorn would limit the holding of the Golding case to the single proposition that only the
“question as to whether the claimed original or novel idea has been reduced to concrete form
is an issue of law.” (P. 695.) She construes the decision as holding that the issues of originality,
similarity, and copying are questions of fact only for the jury. However, from a reading of Golding's
play, the court determined that there was sufficient evidence of originality to sustain the implied
finding of the jury. Accordingly, if the production attached to Weitzenkorn's complaint shows no
evidence of originality, she has no protectible property therein and there is no question to submit
to the jury. *787


The Stanley case, supra, page 665, and Yadkoe v. Fields, 66 Cal.App.2d 150, 159 [151 P.2d 906],
state that the originality of the plaintiff's program is not a question of law to be determined by the
court but is one of fact for the jury. Implicit in both opinions, however, is the acknowledgment
that, in the first instance, the question of originality or novelty is one of law. After determining
the issue of similarity in the Stanley case, the court stated: “The next question to be discussed is
whether or not plaintiff's idea as such was so new and novel as to be worthy of protection.” (P. 663.)
Obviously, without proof of originality, the judgment would not have been affirmed. Likewise in
Yadkoe v. Fields, the court held that: “Sufficient evidence was presented on behalf of respondent
for consideration by the jury of the issues raised by the pleadings; ...” (Supra, p. 161.)


The next question is what method the court may use to determine the issue of originality presented
by the demurrers. The defendants urge that the court may take judicial notice of the contents of
published books in deciding whether Weitzenkorn's claim of originality has merit.


This would carry the doctrine of judicial notice far beyond its proper bounds. (Dezendorf v.
Twentieth Century-Fox Film Corp., 99 F.2d 850, 851.) “The doctrine of judicial notice was adopted
as a judicial short-cut to avoid necessity for the formal introduction of evidence in certain cases



https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=35CALIF2D690&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=35CALIF2D653&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=66CAAPP2D150&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944113630&pubNum=661&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=66CAAPP2D150&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939121675&pubNum=350&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_851&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_851 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939121675&pubNum=350&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_851&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_851 





Weitzenkorn v. Lesser, 40 Cal.2d 778 (1953)
256 P.2d 947, 97 U.S.P.Q. 545


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


where there is no real need for such evidence. Before a court will take judicial notice of any
fact, however, that fact must be a matter of common and general knowledge, well established and
authoritatively settled, not doubtful or uncertain. The test is whether sufficient notoriety attaches
to the fact to make it proper to assume its existence without proof.” (Communist Party v. Peek, 20
Cal.2d 536, 546 [127 P.2d 889].) “It is truly said that the power of judicial notice is as to matters
claimed to be matters of general knowledge one to be used with caution. If there is any doubt
whatever either as to the fact itself or as to its being a matter of common knowledge, evidence
should be required.” (Varcoe v. Lee, 180 Cal. 338, 345 [181 P. 223].)


The court may take judicial notice of the fact that there exist in the realm of fiction certain well-
known characters called Tarzan, Jane and Cheta who live in Africa, and that the myth of a fountain
of eternal youth is one of the oldest known to man. These are facts of common and general
knowledge. However, common and general knowledge may not *788  be said to include the fact
that, in previously published works, these characters and myth have been combined with the same
treatment and manner of expression which Weitzenkorn has used. Nor by judicial notice may a
court find that Weitzenkorn's composition has been copied, as to plot or details, from previously
published books. These are matters which are properly the subject of proof.


Even though, by applying the rule of judicial notice, the basic characters and locale of
Weitzenkorn's composition might be held to be unoriginal, the combination of these characters
and locale with other characters in a certain style and manner of expression cannot be held, upon
demurrer, to lack originality as a matter of law. For these reasons, insofar as the question of a
lack of originality may be involved in each cause of action, the demurrers could not have been
sustained solely upon that ground.


Section 980 of the Civil Code was amended materially in 1947. At the time the Stanley and Golding
cases were commenced, it stated the following rule: “The author of any product of the mind,
whether it is an invention or a composition in letters or art, or a design, with or without delineation,
or other graphical representation, has an exclusive ownership therein, and in the representation or
expression thereof, which continues so long as the product and the representations or expressions
thereof made by him remain in his possession.” As amended, the section read: “The author or
proprietor of any composition in letters or art has an exclusive ownership in the representation
or expression thereof as against all persons except one who originally and independently creates
the same or a similar composition.” Insofar as is material to this action, the section is now in the
same form.


In the Stanley and Golding cases, protection was extended to an “idea” rather than to the form
and manner of its expression. The judgment in favor of Stanley was affirmed upon the ground
that his idea was the new and novel combination of elements for a radio program. (P. 664.) In the
Golding case the court, relying upon the former wording of section 980, held that the “product of
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the writer's creative mind” (p. 695) is protectible and it extended that protection to his idea, “the
basic dramatic core” (p. 697) of his play. Such extension of protection to an idea transcends the
normal bounds of common law copyright (Moore v. Ford Motor Co., 28 F.2d 529, 536, aff'd. 43
F.2d 685; Amdur, Copyright Law and Practice 50, § 11; note, 23 A.L.R.2d 244, 249) in which
*789  ideas “are free as air.” (Fendler v. Morosco, 253 N.Y. 281, 287 [171 N.E. 56].) However, in
its earlier form, the statute expressly protected both the idea, the “product of the mind,” and “the
representation or expression thereof.”


The 1947 amendment to section 980 has eliminated the protection formerly given to “any product
of the mind.” The statute as it now exists, and as it read at the time this cause of action arose,
provides protection only “in the representation or expression” of a composition. The Legislature
has abrogated the rule of protectibility of an idea and California now accepts the traditional theory
of protectible property under common law copyright. (38 Cal.L.Rev. 337; note, 23 A.L.R.2d 244,
262, n. 1.)


No problem is presented in this case as to whether Weitzenkorn's idea has been reduced to
concrete form, the composition for which she claims protection being attached to the complaint.
Therefore, the question whether she has a protectible property interest depends upon the originality
of form and manner of expression, the development of characterizations and sequence of events.
(Universal Pictures Co. v. Harold Lloyd Corp., 162 F.2d 354, 363; Harold Lloyd Corp., v. Witwer,
65 F.2d 1, 24-27; Stephens v. Howells Sales Co., 16 F.2d 805, 808.) The idea alone, the bare,
undeveloped story situation or theme, is not protectible. (Shipman v. R.K.O. Radio Pictures, Inc.,
100 F.2d 533, 536-537; Nichols v. Universal Pictures Corp., 45 F.2d 119, 122, cert. denied, 282
U.S. 902 [51 S.Ct. 216, 75 L.Ed. 795]; Dymow v. Bolton, 11 F.2d 690, 691.) Here, to use the form
of analysis employed in the Golding case, Weitzenkorn's idea, or “basic dramatic core” (p. 694), is
to combine certain characters in an African locale with the myth of a fountain of eternal youth and,
through the adventures which befall them, to teach a moral. The moral appears to be that eternal
youth is not a blessing but a curse, the only satisfactory life being one full of love and affection.
However, the “representation or expression” now protected by the statute is not this basic dramatic
core, but is rather the development of both characterizations and adventures.


The next point requiring consideration concerns similarity. Access being admitted by the demurrer,
if some substantial similarity between the compositions reasonably could be found, the issues of
similarity and of copying are to be determined by the trier of fact. *790


In the Golding case it was said that whether the “evidence is sufficient to sustain the jury's implied
finding of similarity is a question which can only be determined upon appeal by reading the play
and seeing the moving picture, which have been done by this court.
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“The parties are directly at variance as to whether this issue of similarity presents a question of law
or of fact. The only direct statements in the cases appear to confirm the playwrights' position that
it is a question of fact for the jury. (Citations.) However, they extend this point too far when they
contend that the determination by the jury of this issue ‘is conclusive’ upon appeal. No finding of
fact is binding upon an appellate court if it is not supported by substantial evidence. The function
of this court, when the contention of insufficiency is made, is to examine the record to ascertain
whether there is evidence to support the verdict of the jury.


“... It is necessary to read or view the two works to see if they present any substantial similarity
insofar as the plaintiff's property in his work is concerned. This is not to say that the appellate
court will substitute itself for the jury to decide what it thinks of the issue of similarity; it is merely
a question of determining if there is any substantial evidence of similarity to support the jury's
finding.” (Pp. 698- 699.)


Unquestionably, an appellate court may determine, as a matter of law, that the evidence is
insufficient to support the judgment. As a corollary of this fundamental principle, whether there
is any question to present to the trier of fact is, in the first instance, a question of law. And the two
productions, the only evidence of similarity which could possibly be offered, are before the court
upon the demurrer in accordance with the statute.


The Stanley case recognizes the rule as to similarity applied in the Golding case. The court
there held: “With respect to the comparison between the two programs and without unnecessarily
‘dissecting’ them, there appears to be sufficient similarity to justify the finding of the jury as the
‘average, reasonable man.’ ... We then have a question of fact—that of the similarity between the
two programs. This question of fact was decided adversely to defendant by the jury whose duty it
was to make the determination. The rule is settled that this determination will not be interfered with
upon appeal where there is evidence to sustain it. The evidence, in the form of the two programs
alone, shows that there is substantial similarity to support the verdict.” (Pp. 662-663.) *791  If
no similarity had appeared between the two productions, as a matter of law, the judgment entered
upon the verdict of the jury would have been reversed.


Having both productions before it in accordance with section 426(3), the court may determine
whether there is substantial similarity between them. If, as a matter of law, there is no such
similarity, no question of fact is in issue and the demurrers to each count of the complaint were
properly sustained. But if, from a comparison of the two productions, such similarity reasonably
might be found, that issue, and also the question as to copying, should have been submitted to the
jury for determination.


(3b) In order for the third count of the complaint to state a cause of action for plagiarism,
there must be some substantial similarity between the motion picture and protectible portions of
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Weitzenkorn's composition. (Golding v. R.K.O. Pictures, Inc., supra, pp. 699, 700; Shipman v.
R.K.O. Radio Pictures, supra, 100 F.2d 533, 537-538; De Montijo v. 20th Century Fox Film Corp.,
40 F. Supp. 133, 138-139; Echevarria v. Warner Bros. Pictures, 12 F. Supp. 632, 638.) A careful
comparison of Weitzenkorn's composition and the motion picture shows no similarity between
them as to form and manner of expression. It is true that a portion of the “basic dramatic core”
might be found similar. Both productions combine the characters of Tarzan, Jane and Cheta in
an African locale with the myth of a fountain of eternal youth. However, even here there is an
essential difference. The combination of characters, locale and myth is not utilized for the same
purposes. If the motion picture has a moral, it is that eternal youth is the reward for the good, which
must be saved from the grasp of evil forces which would corrupt it. In achieving their divergent
goals from certain similar combinations of basic ingredients, the two stories are developed along
widely different lines. This is true of characterizations, descriptions, and events. Because there
is no similarity as to protectible portions of Weitzenkorn's composition, the demurrer to the third
count of the complaint properly was sustained.


The question of protectibility need not be considered in determining the sufficiency of the
allegations of the first count of the complaint, based upon express contract. As it is pleaded, the
proof could show that Lesser and Lesser Productions agreed to pay for Weitzenkorn's composition
if they used it, or any portion of it, regardless of its originality. An “idea, if valuable, *792
may be the subject of contract. While the idea disclosed may be common or even open to public
knowledge, yet such disclosure if protected by contract, is sufficient consideration for the promise
to pay.” (High v. Trade Union Courier Pub. Corp., 69 N.Y.S.2d 526, 529, affd. 89 N.Y.S.2d 527;
Cole v. Lord, Inc., 262 App.Div. 116, 121 [28 N.Y.S.2d 404]; Schonwald v. F. Burkart Mfg. Co.,
356 Mo. 435, 448 [202 S.W.2d 7]; Brunner v. Stix, Baer & Fuller Co., 352 Mo. 1225, 1232 [181
S.W.2d 643].)


The charge of breach of contract, however, is dependent upon the allegation that the motion picture
“is patterned upon and copies and uses” Weitzenkorn's composition. If, as a matter of law, there
is no similarity whatsoever between the productions, the first count does not state a cause of
action. However, although there is no similarity between protectible portions of Weitzenkorn's
composition and the defendants' production, similarity may exist because of the combination of
characters, locale, and myth. It is conceivable, even though improbable, that Weitzenkorn might be
able to introduce evidence tending to show that the parties entered into an express contract whereby
Lesser and Lesser Productions agreed to pay for her production regardless of its protectibility and
no matter how slight or commonplace the portion which they used. Such evidence, together with
comparison of the productions, would present questions of fact for the jury as to the terms of the
contract, access, similarity, and copying. (1b) Under these circumstances, the facts pleaded in the
first count are sufficient to state a cause of action and the demurrer to it was improperly sustained.
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(2b) The second count of the complaint alleges that Weitzenkorn submitted her composition to
Lesser and Lesser Productions “at their special instance and request ... for the purpose of sale to or
use by defendants upon payment to plaintiff of the reasonable value thereof and said defendants ...
thereupon accepted submission of said literary and dramatic composition by plaintiff and retained
the same and became fully familiar with the contents thereof.” Incorporated by reference from the
first count are the allegations of originality, copying, the reasonable value of the production, and
the defendants' refusal to pay. This is, in essence, the common count of quantum valebant for the
reasonable value of goods sold and delivered.


“This form of pleading, a common count, by long continued practice is not subject to attack by
general demurrer or by *793  a special demurrer for uncertainty.” (Auckland v. Conlin, 203 Cal.
776, 778 [265 P. 946]; Pike v. Zadig, 171 Cal. 273, 276 [152 P. 923]; Abadie v. Carrillo, 32 Cal.
172, 175.) Nor is it subject to special demurrer on the ground of ambiguity or unintelligibility.
(Pleasant v. Samuels, 114 Cal. 34, 38 [45 P. 998]; see, generally, King, The Use of the Common
Counts in California, 14 So.Cal.L.Rev. 288, 306.) Although an allegation of the promise to pay was
essential to an action of assumpsit in common law pleading (Shipman, Common-Law Pleading,
3d ed., p. 258) it is unnecessary as a part of the common count under the code system of pleading.
(Gregory v. Clabrough's Executors, 129 Cal. 475, 478 [62 P. 72]; Wilkins v. Stidger, 22 Cal. 231,
235 [83 Am.Dec. 64].)


The defendants contend that, where a demurrer is sustained as to a count specifically pleaded, it
should also be sustained as to the common count based upon the same facts. Although it is proper
under such circumstances to sustain a general demurrer to the entire complaint. (Hays v. Temple,
23 Cal.App.2d 690, 695 [73 P.2d 1248]; Harris v. Kessler, 124 Cal.App. 299, 303 [12 P.2d 467]),
the rule is not here applicable. The first count is sufficient to state a cause of action and the facts
relied upon in the second count are identical, with the exception that no express promise to pay
is alleged. That the facts may also be substantially similar to those in the third count, which does
not state a cause of action, will not defeat the common count unless it clearly appears to be based
upon the insufficient, rather than the sufficient, specific allegations.


Under the code system of pleading, as at common law, the common counts are sufficient to state a
cause of action upon either a contract implied in fact (McClure v. Alberti, 190 Cal. 348, 351 [212
P. 204]; Castagnino v. Balletta, 82 Cal. 250, 257-259 [23 P. 127]) or a contract implied in law.
(Steiner v. Rowley, 35 Cal.2d 713, 717-718 [221 P.2d 9]; Minor v. Baldridge, 123 Cal. 187, 190 [55
P. 783].) “It is not necessary for the pleader to indicate what kind of ‘implied’ contract, whether
in fact or in law, he relies upon.” (Shipman, Common-Law Pleading, 3d ed., p. 154.) However,
the common count will not lie where the obligation of the defendant is something other than the
payment of money. (Willett & Burr v. Alpert, 181 Cal. 652, 658-662 [185 P. 976]; O'Connor v.
Dingley, 26 Cal. 11, 22-23.) Therefore, although no objection to the claim for damages for failure
to give screen credit was raised as a ground for demurrer to the second count, it should be noted that



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=203CAL776&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_778 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=203CAL776&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_778 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1928122796&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=171CAL273&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_276&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_276 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915006626&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=32CAL172&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=32CAL172&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=114CAL34&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_38 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896003283&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=129CAL475&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_478 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900004814&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=22CAL231&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_235 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=22CAL231&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_235 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1863002151&pubNum=133&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=23CAAPP2D690&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_695&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_695 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=23CAAPP2D690&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_695&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_695 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937120125&pubNum=661&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=124CAAPP299&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_221_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_221_303 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932120722&pubNum=661&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=190CAL348&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_351 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923117824&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923117824&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=82CAL250&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_257 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1889002979&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=35CALIF2D713&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_717 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950113414&pubNum=661&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=123CAL187&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_190 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1898002995&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1898002995&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=181CAL652&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_658 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919006232&pubNum=660&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=26CAL11&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_22 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=26CAL11&originatingDoc=I588ff033fad011d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_22 





Weitzenkorn v. Lesser, 40 Cal.2d 778 (1953)
256 P.2d 947, 97 U.S.P.Q. 545


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 14


recovery, if any, upon the quantum *794  valebant count must be limited solely to the reasonable
value of the composition, or portion of it, which was used.


It is unnecessary for the pleading to distinguish between the contract implied in fact and the
contract implied in law, or quasi contract, but the elements which must be proved for recovery
upon each of them are quite different. The only distinction between an implied-in-fact contract
and an express contract is that, in the former, the promise is not expressed in words but is implied
from the promisor's conduct. (Silva v. Providence Hospital of Oakland, 14 Cal.2d 762, 773 [97
P.2d 798]; Smith v. Moynihan, 44 Cal. 53, 62; Grant v. Long, 33 Cal.App.2d 725, 736-737 [92
P.2d 940]; Civ. Code, §§ 1619-1621.) Under the theory of a contract implied in fact, the required
proof is essentially the same as under the first count upon express contract, with the exception
that conduct from which the promise may be implied must be proved. (Cole v. Lord, Inc., supra.)
Therefore, for the reasons stated in discussing the sufficiency of the allegations of the first count
of the complaint, the demurrer to the second count should not have been sustained.


This conclusion does not mean, however, that, upon trial, Weitzenkorn may be able to recover
upon either the theory of a contract implied in fact or that of one implied in law. The so-called
“contract implied in law” in reality is not a contract. (Philpott v. Superior Court, 1 Cal.2d 512,
520 [36 P.2d 635, 95 A.L.R. 990]; Hallidie v. Enginger, 175 Cal. 505, 508 [166 P. 1].) “Quasi-
contracts, unlike true contracts, are not based on the apparent intention of the parties to undertake
the performances in question, nor are they promises. They are obligations created by law for
reasons of justice.” (Rest., Contracts, § 5, com. a.) Quasi-contractual recovery is based upon benefit
accepted or derived for which the law implies an obligation to pay. “Where no benefit is accepted or
derived there is nothing from which such contract can be implied.” (Rowell v. Crow, 93 Cal.App.2d
500, 503 [209 P.2d 149].)


The existence of a contract implied in law under a quantum valebant count depends upon whether
the defendant “has used for its benefit any property of [plaintiff] ... in such manner and under
such circumstances that the law will impose a duty of compensation therefor.” (Thomas v. R. J.
Reynolds Tobacco Co., 350 Pa. 262, 266 [38 A.2d 61]; Bowen v. Yankee Network, 46 F.Supp. 62,
63; Bailey v. Haberle Congress Brewing Co., 193 Misc. 723, 724-725 [85 N.Y.S.2d 51]; Alberts
*795  v. Remington Rand, Inc., 175 Misc. 486, 487 [23 N.Y.S.2d 892]; Bristol v. Equitable Life
Assur. Soc., 132 N.Y. 264, 267 [30 N.E. 506, 28 Am.St.Rep. 568].) The material which is used must
constitute protectible property if recovery is to be had upon quasi contract (Booth v. Stutz Motor
Car Co. of America, 56 F.2d 962, 969; Plus Promotions, Inc. v. RCA Mfg. Co., Inc., 49 F.Supp.
116.) Therefore, the proof necessary to recover upon the theory of a contract implied in law is
the same as that required by the tort action for plagiarism. There is no similarity between these
productions as to form and manner of expression, the portion which may be protectible property.
Thus, because the defendants have used no property belonging to Weitzenkorn, she cannot recover
upon a quasi-contractual theory. Had that been the only cause of action stated by the allegations of
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the second count, the demurrer thereto properly would have been sustained. It is only because the
common count includes also facts charging an implied-in-fact contract that the demurrer should
have been overruled.


(3c) Weitzenkorn complains that it was an abuse of discretion for the trial court to sustain the
demurrers without leave to amend. The conclusions which have been reached make it necessary to
consider this contention only as to the third count of the complaint. The only evidence of similarity
between the productions which can be presented is the productions themselves. Because there is no
similarity between them as to protectible portions of Weitzenkorn's composition, no cause of action
for plagiarism is or can be stated. Under such circumstances, there was no abuse of discretion in
sustaining the demurrer to the third count without leave to amend. (Routh v. Quinn, 20 Cal.2d 488,
493 [127 P.2d 1, 149, A.L.R. 215].)


The judgment is affirmed as to the third cause of action and reversed as to the first and second
causes of action with directions to permit the defendants to answer.


Gibson, C. J., and Shenk, J., concurred.


Traynor, J., and Spence, J., concurred in the judgment.


SCHAUER, J.,


Concurring.


For the reasons stated in my concurring opinion in Burtis v. Universal Pictures Co., Inc., post, p.
823 [256 P.2d 933] I concur in the judgment herein and also in those portions of Justice Edmonds'
opinion *796  which are not inconsistent with the views I have particularly indicated.


CARTER, J.
I dissent.


I disagree with the interpretation placed by the majority on the 1947 amendment to section 980 of
the Civil Code. That section as it formerly read provided that “The author of any product of the
mind, whether it is an invention, or a composition in letters or art, or a design, with or without
delineation, or other graphical representation, has an exclusive ownership therein, and in the
representation or expression thereof, which continues so long as the product and the representations
or expressions thereof made by him remain in his possession.” As amended, it read (at the time
of this action) that “The author or proprietor of any composition in letters or art has an exclusive
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ownership in the representation or expression thereof as against all persons except one who
originally and independently creates the same or a similar composition.” The majority holds that
the 1947 amendment has “eliminated the protection formerly given to ‘any product of the mind.’
The statute as it now exists, and as it read at the time this cause of action arose, provides protection
only ‘in the representation or expression’ of a composition. The Legislature has abrogated the rule
of protectibility of an idea and California now accepts the traditional theory of protectible property
under common law copyright.” It is held that the basic dramatic core is no longer protected but only
the “representation or expression”—the development of both characterizations and adventures.
This is the method by which the majority has determined that the question of originality shall
be decided. It is admitted that a “portion of the ‘basic dramatic core’ might be found similar” in
comparing Weitzenkorn's composition and the motion picture in the instant case, but because of
changes in the characterizations, descriptions and events,—what the majority calls the protectible
interests involved—the demurrer to the third count (plagiarism) of the complaint was held properly
sustained. It has been stated that the policy of the law is to promote the progress of literature by
protecting the author against the plagiarist (38 C.L.R. 332), but by minor changes in the sequence
of events and the characterizations, the plagiarist may escape liability under this holding that only
the representation or expression of an idea or plot is protected. This unnecessarily harsh result
will not have the effect of promoting *797  the progress of literature. Authors, anxious to find a
market for their work, are not in an advantageous bargaining position to insist that the one to whom
the composition is submitted sign a contract agreeing to compensate them if the work is used. It
can be admitted that the characters Tarzan, Jane and Cheta are well-known, old and in the public
domain as is the myth of the Fountain of Youth. A combination of those characters and the myth
of the Fountain of Youth—or the basic, central plot—could very easily be considered original,
but this court denies protection now to the plot, or central idea, and says that only the expression
of the characterizations, events and descriptions is to be protected under the 1947 amendment to
section 980 of the Civil Code. The movie industry is constantly looking for “ideas” and “plots”
which it develops as it sees fit. That plots are protectible, see Shipman v. R.K.O. Radio Pictures,
Inc., 100 F.2d 533, 536-537; Dam v. Kirke LaShelle, 175 F. 902, 907, 908 [99 C.C.A. 392, 20
Ann.Cas. 1173, 41 L.R.A.N.S. 1002]; Nichols v. Universal Pictures Corp., 45 F.2d 119, 121. Even
when a book is purchased by the industry and made into a motion picture, the motion picture may
differ so radically from the book because of the change in events, characterizations, locale, and
conclusion that one who has read the book has difficulty in recognizing any similarity between
it and the picture. To extend protection only to the expression and representation is to give no
protection at all.


It is admitted in the majority opinion that an idea may be protected by an express contract, but
any recovery for breach of that contract depends upon similarity between the two productions.
In its statement with respect to the first count, based upon express contract, this court practically
directs the trial court to direct the jury to find that Lesser did not promise to pay for Weitzenkorn's
production: “It is conceivable, even though improbable, that Weitzenkorn might be able to
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introduce evidence tending to show that the parties entered into an express contract whereby Lesser
and Lesser Productions agreed to pay for her production regardless of its protectibility (which is
unimportant so far as this court is concerned) and no matter how slight or commonplace the portion
which they used. Such evidence, together with comparison of the productions, would present
questions of fact for the jury as to the terms of the contract, access, similarity, and copying. Under
these circumstances, the facts pleaded *798  in the first count are sufficient to state a cause of
action and the demurrer to it was improperly sustained.” (Emphasis added.)


No concise test has ever been laid down for determining the question of originality. It has been
said that one requisite is that the work be original in the sense of being the creative product of the
author's own effort. There is no requirement that the work be original in the sense of being novel,
that is, the first of its kind in existence (Amdur, Copyright Law and Practice, 3, p. 69; Gerlach-
Barklow Co. v. Morris & Bendien, 23 F.2d 159). It has also been said that a composition, or work,
to be a subject of copyright protection, must be useful, and its production must have involved
independent effort and some judgment, selection, or experience on the part of the author; that
many works which are original in the sense of the law would be disdained by the critic, because
the latter's standard of originality is based upon a different theory and serves a different purpose;
that to entitle a person to a copyright it is not necessary that he be the sole creator of the work for
which the protection is claimed—that one who makes material changes, additions, improvements,
notes, comments, or a substantially new adaptation or arrangement of an old piece of music, or
an abridgment, translation, dramatization, digest, index or concordance of a work is entitled to a
copyright for his results (Ball, The Law of Copyright and Literary Property, 111, pp. 237-241).
“Although original plots (dramatic situations) were exhausted centuries ago, original and novel
ideas for handling old plots seem inexhaustible, and as long as sufficient originality in treatment
or handling of the old plot appears the law endeavors to afford protection” (concurring opinion
of Mr. Justice Schauer, Stanley v. Columbia Broadcasting System, 35 Cal.2d 653, 668-669 [221
P.2d 73, 23 A.L.R.2d 216]). Where, as here, plaintiff has combined old elements in a new way,
the question of originality should have been submitted to the jury. I do not agree that the 1947
amendment to section 980 of the Civil Code has circumscribed the protection of the law to merely
the form and manner of expression of a literary composition.


Insofar as the issue of similarity is concerned, I am of the opinion that the test is still that impression
received by the average reasonable man upon a comparative reading of the two productions and
that if reasonable minds could differ as to whether or not the two were similar, the question is one
of fact and should be submitted to the jury. *799


Because it is my belief that the majority opinion interprets the 1947 amendment to section 980
of the Civil Code so narrowly as to provide no protection whatever to the products of an author's
creative mind and because there is inherent therein too strict a test for determining the issue of
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similarity between the two productions, I would reverse the entire judgment with directions to the
trial court to overrule the demurrers and permit the defendants to answer if they be so advised.


Appellant's petition for a rehearing was denied May 28, 1953. Carter, J., was of the opinion that
the petition should be granted.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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