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INTRODUCTION 
 

The amicus briefs filed by United Policyholders and Santa 

Fe Braun, Inc. (collectively, the “amici”) largely retread the same 

ground covered by the respondent carriers’ merits brief.1  The 

parroting of the same shotgun arguments is no more persuasive 

now than when presented by the respondent carriers.    

A. An Insured’s Reasonable Expectations Are That 
All Carriers On The Risk Will Contribute To 
Jointly Covered Losses. 

Civil Code section 1432.  The starting point of equitable 

contribution is statutory:  Per Civil Code section 1432, “a party to 

a joint, or joint and several obligation, who satisfies more than 

his share of the claim against all, may require a proportionate 

contribution from all the parties joined with him.”  Section 1432 

is the foundation of equitable contribution claims among carriers.  

(Employers Ins. Co. v. Travelers Indemnity Co. (2006) 141 

Cal.App.4th 398, 403-404 [relying on section 1432]; Safeco Ins. 

Co. of America v. Superior Court (2006) 140 Cal.App.4th 874, 879 

[same]; Fireman’s Fund Ins. Co. v. Maryland Cas. Co. (1998) 65 

Cal.App.4th 1279, 1293 & fn. 3 [same].)  Yet neither amicus brief 

even mentions section 1432.  The statute cannot be ignored:  

Section 1432 provides carriers with equitable contribution rights 

independent of the insured’s interests.   

 
1 See Truck’s Reply Brief, at 9, fn. 1, regarding the definition of 
“respondent carriers.” 
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The amici’s position is that a carrier’s “share” should be 

determined by the insured’s interests at the moment the 

equitable contribution claim arises.  But the law does not 

envision such ever-changing situational jurisprudence.  To begin 

with, the law in effect at the time of a policy’s issuance necessarily 

defines the insured’s expectations:  “As a general rule, all 

applicable laws in existence when an agreement is made, which 

laws the parties are presumed to know and to have had in mind, 

necessarily enter into the contract and form a part of it, without 

any stipulation to that effect, as if they were expressly referred to 

and incorporated.”  (Swenson v. File (1970) 3 Cal.3d 389, 393, 

cleaned up.2)  Section 1432 has been in effect since 1872.  

Concepts of contribution between insurance carriers existed long 

before Kaiser Cement purchased the 1974 Truck policy.  (See 

Pacific Emp. Ins. Co. v. American Mut. Liability Ins. Co. (1966) 

65 Cal.2d 318, 321, overruled on another ground by Herzog v. 

National American Ins. Co. (1970) 2 Cal.3d 192; Continental Cas. 

Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 37 [pro rata 

contribution to defense expenses].)   

In purchasing the 1974 Truck policy, Kaiser Cement is 

deemed to have known and understood that Truck, as part and 

parcel of its obligations under the policy, would have the right to 

seek contribution from other carriers affording coverage for the 

 
2 By “cleaned up,” we mean citations or internal quotation marks 
omitted or both.  (See Truck’s Reply Brief, at 13, fn. 2.) 
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same losses.  That, by law, was Kaiser Cement’s reasonable 

expectation.   

Nor could Kaiser Cement have expected that only 

“primary” policies in other policy years might be called upon to 

contribute even if those other policies were triggered because of 

exhaustion of underlying coverage.  Section 1432 covers all 

entities that are jointly and severally liable for the same loss.   

No Targeted-Tender Rule.  Section 1432’s rule is the 

near universal rule across the country regarding contribution 

between carriers on long-tail claims covered by multiple policies 

and policy periods.  (See Truck’s Reply Brief, at 34-36.)  The 

amici, besides ignoring section 1432 itself, also ignore this 

nationwide precedent.  Nor do they address American States Ins. 

Co. v. National Fire Ins. Co. of Hartford (2011) 202 Cal.App.4th 

692, 706, fn. 8, which reaffirms the California rule that carriers 

are entitled to contribution and there is no selective-tender rule 

allowing the insured to choose which carrier is to bear the 

entirety of a loss.  (See Truck’s Reply Brief, at 34-35.)   

The “Other Insurance” Expectation.  Truck’s policy, like 

every other policy involved here, has an “other insurance” 

provision to the effect that it will not afford coverage if coverage 

is provided by other insurance.  Although per Montrose Chemical 

Corporation v. Superior Court of Los Angeles County (2020) 9 

Cal.5th 215, 232-233 (Montrose III), such clauses do not apply to 

other policy years, the policy language provides a clear signal to 

Kaiser Cement that Truck will not bear coverage alone for the 

same policy period. 
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Penalizing No-Aggregate Limit Policies.  The amici 

suggest that Truck should be penalized for having agreed to a “no 

aggregate limit” policy.  (Santa Fe Braun (“SFB”) Amicus Brief, 

at 11-12, 15; United Policyholders (“UP”) Amicus Brief, at 54-56.)  

But Truck is living up (at huge expense) to its “no aggregate 

limit” obligations by defending and settling thousands upon 

thousands of individual cases, even though that liability rests on 

Supreme Court precedent regarding long-tail coverage decided 

after Truck agreed to the policy.  But a no-aggregate limit does 

not waive statutorily premised contribution rights against other 

carriers that jointly and severally cover the same risk.  There is 

no reason to penalize an insurer living up to its no-aggregate-

limit obligations by holding that such an insurer also forfeits its 

statutory right to contribution.   

The amici argue that Truck should not be relieved of a bad 

“business decision” in issuing a no-aggregate policy.  (SFB 

Amicus Brief, at 15.)  But even ignoring that insurance-coverage 

law changed after Truck agreed to the policy, Truck is not asking 

to be relieved of its decision.  It asks only that it pay its share, 

not all other insurance carriers’ shares too.  The amici’s position 

would relieve the respondent carriers of their business decisions 

to promise to continue in force as underlying insurance after the 

exhaustion of specified scheduled insurance policies or, in the 

case of the early London Market policies, to pay all amounts 

owed on covered losses after the exhaustion of only specified, 

scheduled insurance policies. 
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Relying on Montrose III, United Policyholders argues that 

this Court has rejected arguments regarding “fairness” between 

carriers notwithstanding what section 1432 requires.  (See UP 

Amicus Brief, at 54.)  But that is not what Montrose III holds.  

Montrose III rejects a rule requiring horizontal exhaustion across 

all policy periods because the question “is not whether a single 

disfavored excess insurer will be made to carry a disproportionate 

burden of indemnification, but instead whether the 

administrative task of spreading the loss among insurers is one 

that must be borne by the insurer instead of the insured.  There 

is no obvious unfairness to insurers from a rule that requires 

them to bear this administrative burden.”  (Montrose III, supra, 9 

Cal.5th at p. 236, italics added.)  The Court noted:  “Even though 

a rule of vertical exhaustion permits Montrose to access excess 

insurance from any given policy period, provided the directly 

underlying insurance has been exhausted, insurers may seek 

contribution from other excess insurers also liable to the 

insured.”  (Ibid., italics added.) 

The reason Montrose III touts the burden on the carrier as 

administrative, not substantive, is because the initially 

responding carrier can obtain contribution from other carriers 

that would be liable to the insured.  The ability to obtain 

contribution is an integral part of Montrose III’s fairness 

calculation.  Whenever appellate courts have applied an “all 

sums” broad requirement to compel a carrier to pay for losses 

accruing in other policy periods, they have acknowledged in their 

next breath that the initially tagged carrier can obtain 
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contribution from other carriers.  (See, e.g., Montrose III, supra, 9 

Cal.5th at p. 228 [“Importantly, the insured has immediate access 

to the insurance it purchased.  The insurers can then sort out 

their proportional share through actions for equitable 

contribution or subrogation,” cleaned up]; State of California v. 

Continental Ins. Co. (2012) 55 Cal.4th 186, 200 [“When the entire 

loss is within the limits of one policy, the insured can recover 

from that insurer, which may then seek contribution from the 

other insurers on the risk during the same loss”].)   

The amici seek to remove the underlying contribution 

predicate to the “all sums” rule.  But that predicate is what 

makes the rule fair to carriers and insureds (who still get paid 

what the various carriers agreed to pay—no more, no less).  

B. Once The Underlying Policies Specified And 
Scheduled In Respondent Carriers’ Policies 
Were Exhausted, Those Carriers And Truck 
Were On The Same Level. 

United Policyholders correctly notes that “the first step in 

an equitable contribution analysis is to examine the pertinent 

insurance policies.”  (UP Amicus Brief, at 30.)  But the policy 

language supports Truck, not the amici and respondent carriers. 

Express Policy Language.  The policy language can mean 

only one thing:  Upon exhaustion of the specifically identified 

policies, respondent carriers function as primary carriers.  The 

amici argue that Truck and respondent carriers can never be on 

the same level and that the exhaustion of specified, scheduled 

underlying policy limits effectively has no effect on the 



12 
 

respondent carriers’ standing.  (SFB Amicus Brief, at 10-11, 15-

16; UP Amicus Brief, at 33-34.)  But that make no sense.  (See 

Truck’s Reply Brief, at 29.) 

Most of the respondent carriers’ policies expressly promise 

that they “continue in force as underlying insurance.”  (See 

Truck’s Opening Brief, at 18-20, italics added.)  “As” means “to 

the same degree.”  (See Dictionary.com 

<https://www.dictionary.com/browse/as> [1. “to the same degree, 

amount, or extent; similarly; equally”]; Merriam-Webster Online 

Dict. <https://www.merriam-webster.com/dictionary/as> [1. “to 

the same degree or amount”].)  Thus, the policy’s plain language 

indicates that upon exhaustion of the specifically scheduled 

primary policies the coverage continues in force as underlying—

that is, primary—insurance.   

This is not just Truck’s view.  The definitive treatise on 

umbrella policies agrees that this is what the plain language 

means.  (See Robertson, The Umbrella Book (2d ed., Warren, 

McVeigh & Griffin 1980) p. 12 [“Drop-down feature:  When 

underlying aggregate policy limits are reduced or exhausted 

through the payment of loss, or when there is no underlying 

coverage, the umbrella should ‘drop down’ to become the primary 

insurance for defense, indemnity and related expenses,” bold 

omitted, italics added].)  If the “continue in force as underlying 

insurance” does not mean as primary insurance like the 

exhausted specifically scheduled policies, the language becomes 

meaningless and unintelligible.   

Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210
Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210
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That Truck lives up to its obligations by responding to 

every claim within its coverage is no reason to relieve respondent 

carriers of their express promises to “continue in force as 

underlying insurance” upon the exhaustion of specifically 

scheduled particular policies or their obligation to pay all sums 

due upon the exhaustion of specifically-scheduled policies. 

Given the policy language about exhaustion of only 

specifically identified, scheduled same-policy-period underlying 

policies, no issue exists regarding contribution between insurers 

on different “levels.”  Upon exhaustion of the specifically 

identified scheduled policies, Truck and respondent carriers were 

on the same level and share the same joint and several 

obligations as to Kaiser Cement’s losses.  In this context, the 

well-worn concept that there is no contribution between excess 

and primary carriers in the same policy period is beside the point.  

(Nor is it clear, in any event, that any such hard and fast rule 

exists; Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 

359, 369 (Signal), leaves open the possibility, in the appropriate 

case, of contribution between excess and primary policies in the 

same policy period.) 

And, even as to the older London Market policies, once the 

scheduled underlying policies exhausted, London Market was on 

the same level as Truck as regards indemnity obligations even if 

they do not share defense expenses. 

No Different Rule For Insureds And Carrier-Sought 

Contribution.  Presumably if Truck were not on the scene, 

Kaiser Cement and its friends would be arguing that continuing 
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as primary insurance is exactly what that language means.  Not 

surprisingly, this Court has held that ostensible “excess” 

insurance policies must respond as primary policies when that is 

what their policy language dictates.  (Powerine Oil Co., Inc. v. 

Superior Court (2005) 37 Cal.4th 377, 398 & fn. 9 (Powerine II) 

[“[T]he policies here in question are not merely intended to 

operate as excess insurance.  Under the limitation of liability 

provision, Central National has agreed to pay the excess of ‘the 

amount of ultimate net loss ... in respect of each occurrence not 

covered by said underlying insurances,’” original italics; umbrella 

policy provisions]; see American States Insurance Company v. 

Insurance Company of Pennsylvania (9th Cir. 2020) 800 

Fed.Appx. 452, 454 [umbrella carrier required to contribute to 

defense costs paid by primary carrier].)  The same is true here:  

The policies at issue here were “not merely intended to operate as 

excess insurance.”  (Powerine II, at 398, original italics.)   

United Policyholders seeks to distinguish cases that hold 

that “continue in force as underlying insurance” means just what 

Truck argues, by claiming they only apply in insured-carrier 

disputes.  (UP Amicus Brief, at 42-43, discussing Interstate Fire 

& Cas. Co. v. Auto-Owners Ins. Co. (Minn. 1988) 433 N.W.2d 82 

and Sinclair Oil Corp. v. Allianz Underwriters Ins. Co. 

(Ill.Ct.App. 2015) 39 N.E.3d 570.)  But there is no justification for 

the same policy language having different meanings in 

contribution claims.  The language cannot mean different things 

depending on whether Truck’s policy is in the mix or not.  United 

Policyholders offers no rationale other than the fact that having 



15 
 

two contrary readings of the same policy language might reach a 

result that its friend Kaiser Cement seeks in this particular 

instance.  The law does not support such a push-me-pull-you 

approach. 

Contribution From Other Carriers Equally At A 

Primary Level.  United Policyholders recognizes that Truck 

properly obtained contribution from other policy period primary 

carriers before those policies exhausted:  “No one disputes that 

under Montrose III, Truck would be entitled to seek equitable 

contribution from Kaiser’s other primary insurers as they would 

be covering the same risk at the same level as Truck.”  (UP 

Amicus Brief, at 32, original italics.)  Thus, the amici concede 

that in that context Truck’s no-aggregate-limit promise did not 

waive Truck’s right to seek contribution, even though Kaiser 

Cement’s primary coverage in other policy periods eroded.  Nor 

did Truck obtaining contribution from other primary carriers 

alter the obligation of the excess carrier over Truck’s policy 

(Insurance Company of the State of California) to pay losses to 

the extent that they exceed Truck’s $500,000 policy limit.  The 

amici provide no reason why the result should differ here.   

Duty To Defend And Policy Limits.  Likewise, it is not at 

all clear whether “continue in force as underlying insurance” 

would mean that defense costs assumed in doing so would reduce 

policy limits.  They do not in typical primary insurance policies, 

such as the now-exhausted specifically scheduled policies.  Nor do 

they do so when umbrella policies drop down to become primary 

insurance.  (See Robertson, The Umbrella Book, supra, at p. 12 
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[upon exhaustion of the underlying policy, the umbrella policy 

becomes “the primary insurance for defense, indemnity and 

related expenses,” italics added].)  The “continue in force as 

underlying insurance” language would hardly function to “fill the 

gap”—the function claimed by the amici and respondent carriers 

in their briefs—if it resulted in the insured being left without a 

defense.  One expects that if Truck were not on the scene, Kaiser 

Cement and its friends would be vigorously arguing that 

“continue in force as underlying insurance” means act as a 

primary carrier in all respects.  The policy interpretation cannot 

depend on whether Truck’s policy exists or not. 

United Policyholders argues that the “continue in force” 

promise is only owed to Kaiser Cement and cannot affect the 

contribution analysis.  (UP Amicus Brief, at 44.)  It cites the 

federal, pre-Montrose III, district court opinion, Flintkote Co. v. 

General Acc. Assur. Co. of Canada (N.D.Cal. Aug. 6, 2008, No. C 

04-01827 MHP) 2008 WL 3270922, at *19, for that proposition.  

But as we have already explained, Flintkote does not say that.  

(See Truck’s Reply Brief, at 19, 29.)  United Policyholders’ made-

up rule proves too much, as one could always argue as a means of 

avoiding contribution that one promise or another is only made to 

the insured.  Contribution, per section 1432, is measured by a 

joint and several obligation to the insured.  If the policy obligates 

the carrier to the insured, it creates a joint and several obligation 

subject to contribution. 

Excess Is Not Forever.  The amici also argue, in effect, 

that once an excess carrier, always an excess carrier, regardless 
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of policy language.  (See SFB Amicus Brief, at 8-10, 15-16, 22; UP 

Amicus Brief, at 15-16, 33-35, 44.)  (Recall that none of the 

policies other than the older London Market policies, in fact, label 

themselves as “excess” policies.)  There is no support for such a 

proposition.  And it runs counter to the case law allowing 

insureds early access to “excess” carrier funds as if those policies 

are now first up.  Both Montrose III and SantaFe Braun, Inc. v. 

Insurance Company of North America (2020) 52 Cal.App.5th 19 

(SantaFe Braun) hold that once the specified same-policy-year 

underlying insurance is exhausted, second-level excess policies 

(Montrose III) and first-level excess policies (SantaFe Braun) 

have to respond as if they are the first-position, prime policy at 

issue.  If the rule were once an excess or second-level excess 

policy, always an excess or second-level excess policy, Montrose 

III and SantaFe Braun would have come out differently. 

By the express terms of their promise to “continue in force 

as underlying insurance,” the respondent carriers agreed to 

become primary carriers on the happening of a specific event—

exhaustion of same policy-period scheduled insurance.  (Powerine 

II, supra, 37 Cal.4th at p. 398 & fn. 9.)  The respondent carriers 

cannot promise one thing and then claim refuge under a standard 

that assumes the promises don’t exist.  “What we have said in 

prior cases applies here as well:  There is no evident unfairness to 

insurers when their insureds incur liabilities triggering 

indemnity coverage under the negotiated policy contract.”  

(Montrose III, supra, 9 Cal.5th at p. 236.) 
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Policy As A Whole.  United Policyholders argues that the 

“continue in force as underlying insurance” language has to be 

read as part of the policy as a whole.  (UP Amicus Brief, at 38-

39.)  But United Policyholders, like respondent carriers, has no 

explanation for what meaning that language can have that 

conforms to its specific wording—that is, to the fact that the 

language is tied to exhaustion of only specifically identified 

scheduled policies, unlike the rest of the policy.  The policy 

language does not support a supposition that the scheduled-

policies-exhaustion-only trigger somehow creates an otherwise 

unarticulated rule of horizontal exhaustion across multiple policy 

periods.  United Policyholders nowhere addresses the rule that 

where different language is used in different portions of the 

policy, different meaning is presumed.  (See Truck’s Reply Brief, 

at 16.)  No reasonable basis exists to limit the “continue in force 

as underlying insurance” promises.  Nor can the whole policy 

mean one thing as to an insured and another as to contribution 

from other carriers. 

Premiums Cannot Be Determinative.  United 

Policyholders also repeats the respondent carriers’ flawed 

argument about supposed policy premium differences.  (See UP 

Amicus Brief, at 15-16, 20.)  The argument remains equally 

unpersuasive.  As Truck explained in its opening brief (at 53-54) 

and its reply brief (at 31-33), premiums charged cannot be the 

basis to determine coverage obligations across policy periods.  

That’s what SantaFe Braun, supra, 52 Cal.App.5th at p. 29, 

holds.  And for good reason.  Premiums are dependent upon a 
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multitude of factors that differ from year to year, including 

insurance market conditions and the overall state of the economy.  

(See Truck’s Reply Brief, at 32.)  Respondent carriers presumably 

priced in their continue-in-force-as-underlying-insurance 

obligations when setting their premiums.  Even the older London 

Market policies presumably priced in that they would have to 

respond in the first instance once the scheduled underlying 

policies exhausted.  If premiums were the measure of coverage, 

Truck would not have had to pay north of $400 million on a policy 

that had a premium of a little over $100,000. 

C. Neither Signal, Community Redevelopment, Nor 
Any Other Case Bars Or Undermines 
Contribution Here. 

Both amicus briefs, like the respondent carriers’ brief, seek 

to find solace in Signal, supra, 27 Cal.3d 359.  (See SFB Amicus 

Brief, at 9; UP Amicus Brief, at 16, 55.)  But Signal does not help 

them.  To begin with, Signal expressly disavows a one-size-fits-all 

rule.  (Id. at p. 369.)  Further, Signal did not involve coverage in 

multiple policy periods involving long-tail claims.  Nor did it 

involve policies that promised to “continue in force as underlying 

insurance,” that expressly covered defense expenses when doing 

so, or that promised to pay all claims upon a condition that had 

long ago occurred (the exhaustion of specified scheduled policies).  

Signal is irrelevant. 

And Signal’s citation of Universal Underwriters Ins. Co. v. 

Aetna Ins. Co. of Hartford, Conn. (1967) 249 Cal.App.2d 144 (see 

SFB Amicus Brief, at 9) makes sense when read in context.  In 
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Universal Underwriters Ins. Co., the court decided that in a 

single-policy-period motor-vehicle-accident case, one policy was 

primary and another was excess.  It held that “[s]ince Aetna 

provided primary coverage in an amount sufficient to cover the 

entire loss, it also was liable to pay all costs of defense including 

attorney fees.”  (Universal Underwriters Ins. Co., at p. 152.)  

That’s not even remotely close to this case.  Here, respondent 

carriers are not (or at least are no longer) excess.  And this case 

involves multiple policy periods in which the original “primary 

coverage” in the relevant policy periods not only is not “in an 

amount sufficient to cover the entire loss,” but no longer even 

exists. 

The amici also extensively rely on Community 

Redevelopment Agency v. Aetna Casualty & Surety Co. (1996) 50 

Cal.App.4th 329 (Community Redevelopment).  But as Truck has 

already explained, and SantaFe Braun expressly recognizes, the 

reasoning in Montrose III and SantaFe Braun compels the 

conclusion that Community Redevelopment’s horizontal 

exhaustion requirement is no longer the law.  (See Truck’s 

Opening Brief, 32-50; Truck’s Reply Brief, 9-12, 20-26; SantaFe 

Braun, supra, 52 Cal.App.5th at p. 30 [noting that Community 

Redevelopment and cases following it “rely on an interpretation of 

policy language rejected by the Supreme Court in Montrose III.   

While those cases hold, for example, that ‘other insurance’ 

clauses preclude attachment of coverage until there has been 

horizontal exhaustion, Montrose III holds otherwise,” cleaned up]; 

see also Gull Industries, Inc. v. Granite State Insurance Company 
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(Wash.Ct.App. 2021) 493 P.3d 1183, 1195 [“[t]he reasoning 

underlying the decisions in Montrose [III] and SantaFe and the 

application of vertical exhaustion to continuous environmental or 

asbestos damage claims in those cases is sound and persuasive”].)  

Nor are the other cases the amici rely on relevant: 

 Transcontinental Ins. Co. v. Insurance Co. of the State of 

Pennsylvania (2007) 148 Cal.App.4th 1296 

(Transcontinental), was previously cited by respondent 

carriers.  As Truck already has explained (Truck’s Reply 

Brief, at 29-30, fn. 5), Transcontinental involved carriers 

that insured different entities, and thus had no joint and 

several liability; and it expressly disavowed addressing 

equitable contribution.  (Id. at pp. 1300-1301, 1304.)  

 Aerojet-General Corp. v. Transport Indem. Co. (1997) 17 

Cal.4th 38 (Aerojet) involved an insured which obtained 

“fronting” policies where, in fact, the insured paid all 

expenses.  (Id. at pp. 49-50.)  No such “fronting” policies 

are involved here.  Aerojet holds that other carriers 

could not obtain contribution from the insured for what, 

essentially, was the insured’s own direct obligation.  (Id. 

at p. 72.)  The insured was not jointly and severally 

obligated to itself.  Truck is not seeking a penny in 

contribution from Kaiser Cement.  Its contribution claim 

is against other carriers covering the same loss. 

 In Carmel Development Co. v. RLI Ins. Co. (2005) 126 

Cal.App.4th 502 (Carmel), one excess carrier promised 

to pay sums in excess of a specifically scheduled policy, 
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while another excess carrier promised only to pay sums 

in excess of all scheduled and unscheduled policies.  (Id. 

at pp. 510-511.)  Carmel held that the first carrier was a 

specific excess obligated to respond before the second 

carrier, which was a general excess.  (Id. at pp. 516-517.)  

Of course, here, respondent carriers promised to 

continue in force as underlying insurance upon the 

exhaustion of specifically scheduled policies.  (And the 

older London Market policies promised to pay losses 

upon the exhaustion of specifically scheduled policies.)  

Respondent carriers are in the position of the first 

carrier in Carmel, not the second. 

 In Span, Inc. v. Associated Internat. Ins. Co. (1991) 227 

Cal.App.3d 463, the insured claimed that an excess 

carrier had to drop down to cover amounts below its 

trigger limit because the underlying primary carrier was 

insolvent.  (Id. at p. 469.)  But the excess carrier’s policy 

expressly provided that it did not have to cover amounts 

not covered because of the primary carrier’s insolvency.  

(Id. at p. 480.)  By contrast here, respondent carrier’s 

policies expressly state that they will continue in force 

as underlying insurance upon exhaustion of specified 

scheduled policies.3 

 
3 Like respondent carriers, United Policyholders makes a cursory 
one-paragraph, no-heading law-of-the-case argument based on 
Kaiser Cement & Gypsum Corp. v. Insurance Co. of the State of 
Penn. (ICSOP) (2013) 215 Cal.App.4th 210, 215-16, opn. ordered 
depub. July 17, 2013.  (See UP Amicus Brief, at 35.)  The untitled 
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None of these cases determines the outcome here.  Indeed, 

even United Policyholders acknowledges that there is no 

published on-point opinion.  (See UP Amicus Brief, at 41.)  As a 

result, this case must be decided based on well-established 

general propositions:   

(1) Statutorily premised equitable contribution arises 

from carriers’ joint and several obligations to the same insured;  

(2) The scope of the carriers’ obligations to the insured 

has to be measured by their respective policy language;  

(3) The same policy language, interpreted as a matter of 

law, means the same thing no matter who is reading or applying 

it;  

(4) “Other insurance” provisions do not apply across 

policy periods;  

 
argument should be ignored.  (See Provost v. Regents of 
University of California (2011) 201 Cal.App.4th 1289, 1294 
[cursory argument without heading waived]; Roe v. McDonald's 
Corp. (2005) 129 Cal.App.4th 1107, 1114 [same].)   

In any event, the argument fares no better on the merits than the 
same argument in respondent carriers’ brief.  United 
Policyholders posits that ICSOP followed Community 
Redevelopment, supra, 50 Cal.App.4th 329.  But ICSOP did not 
involve the equitable contribution issue before this Court, the 
Court of Appeal here never relied on ICSOP or law of the case in 
its Phase III analysis, and ICSOP was decided before Montrose 
III and SantaFe Braun.  (See Truck’s Reply Brief, at 41-43.)  
ICSOP and law of the case are simply irrelevant distractions 
here. 
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(5) Although the insured gets to pick a carrier to respond 

initially, that carrier gets to seek contribution from other 

triggered policies and simply undertakes the administrative task 

of fronting funds and then collecting contribution from other 

carriers; and 

(6) California and the vast majority of states reject a 

targeted-tender rule and do not allow the insured to choose the 

final allocation of losses between carriers. 

D. The Trial Court Did Not Exercise Discretion; It 
Made A Decision As A Matter Of Law. 

United Policyholders, echoing respondent carriers, argues 

that the trial court’s decision to deny any contribution to Truck 

must be reviewed as an exercise of discretion.  (UP Amicus Brief, 

at 16-17, 31-33, 45-56.)  But United Policyholders erroneously 

cites comments from the trial court’s phase II decision, which is 

not before this Court and therefore is irrelevant.  (See JAA 1225-

1257; see UP Amicus Brief, at 17.)  In the phase III 

determination that is before this Court, the trial court did not 

exercise discretion and it certainly did not do so understanding 

the proper legal framework.  (See JAA 1260-1310.)   

The trial court’s phase III decision does not mention 

balancing equities.  Rather, it is premised exclusively on the trial 

court’s (incorrect) views on policy interpretation.  The phase III 

discussion heads with:  “Under the specific provisions of the excess 

policies at issue, and under the law of the case, the excess carriers 

are not obligated to drop down and equitably contribute.”  (JAA 

1292, bold omitted, italics added.)  It then “[a]ppl[ied] the rules of 



25 
 

policy interpretation referenced supra, and … examined the 

applicable provisions of the excess policies at issue,” to conclude 

that “under California law … the excess obligations of the 

carriers in this case are not triggered until all of the primary 

policies horizontally exhaust.”  (JAA 1297-1298, italics added and 

omitted.)   

In reaching this matter of law conclusion, it repeatedly 

relied on Community Redevelopment, supra, 50 Cal.App.4th 329, 

and its progeny.  (JAA 1270, 1272-1273, 1275, 1293-1296 [“A line 

of California cases illustrates why the Court is not persuaded by 

Truck's position,” italics added], 1299-1301.)  The trial court 

nowhere mentions factors that it is supposedly balancing. 

Likewise, the Court of Appeal did not hold that the trial 

court exercised discretion.  Like the trial court, it followed the 

now-questionable precedent of Community Redevelopment.  

Nowhere did the Court of Appeal talk about the trial court’s 

phase III ruling as flowing from the balancing of equitable 

factors.  (See Truck Insurance Exchange v. Kaiser Cement 

(Cal.Ct.App., Jan. 7, 2022, No. B278091) 2022 WL 71771, at *25-

*28.)    

If Community Redevelopment and its horizontal exhaustion 

requirement are no longer the law (as the reasoning in Montrose 

III and SantaFe Braun compels), then the trial court’s phase III 

decision must be revisited.  As pointed out in Truck’s Reply Brief 

(at 26-27), the non-exercise of discretion or the exercise of 

discretion under a mistaken legal standard is an abuse of 

discretion.  By ignoring these basic propositions, United 
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Policyholder’s resort to review for abuse of the exercise of 

discretion rings hollow. 

E. The Amici’s Request For Situational 
Jurisprudence Based On An Insured’s Shifting 
Interests Must Be Rejected. 

At heart, the amici argue for situational, ever-malleable 

jurisprudence without any real rules other than one: that no 

matter the circumstance and no matter the extent to which 

existing rules must be distorted, a particular insured’s interest at 

the moment of contribution must prevail and there can be no 

detriment to the insured’s at-the-moment interests.  (See SFB 

Amicus Brief, at 13-14, 17-18; UP Amicus Brief, at 13, 45-51.)  

But that is not, and cannot be, the law. 

In fact, there already is precedent in this case rejecting 

such an approach.  In London Market Insurers v Superior Court 

(2007) 146 Cal.App.4th 648, the Court of Appeal agreed with 

respondent carriers to reject Kaiser Cement’s financial interest in 

a single occurrence approach that would have minimized the 

number of deductibles Kaiser Cement must pay.  (Id. at p. 653, 

fn. 2.) 

Contribution between carriers is “equitable” because no 

contractual relationship exists among the carriers; their only 

contract is with the insured.  (Signal, supra, 27 Cal.3d at p. 369 

[“The reciprocal rights and duties of several insurers who have 

covered the same event do not arise out of contract, for their 

agreements are not with each other.... Their respective 

obligations flow from equitable principles designed to accomplish 
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ultimate justice in the bearing of a specific burden,” cleaned up].)  

And, it is equitable not in some abstract sense but as between the 

obligations that the respective carriers have undertaken to the 

insured. 

The amici want to interject the insured’s particular views 

or interests at the time of contribution into this “equity” analysis.  

But the insured’s relationship vis-à-vis its insurers rests on 

contract, not equity.  The policies define the carrier’s obligations 

and the insured’s reasonable expectations and sets them at the 

time of contracting.  The policy language, not any subsequent 

“equity” analysis, defines what is fair or equitable between the 

insured and carrier.  Equity only applies to the obligations 

between carriers.  In this Court’s words, Kaiser Cement “and the 

insurers were generally free to contract as they pleased.  They 

evidently did so.  They thereby established what was fair and just 

inter se.  [This Court] may not rewrite what they themselves 

wrote....  As a general matter at least, [appellate courts] do not 

add to, take away from, or otherwise modify a contract for public 

policy considerations.”  (Aerojet, supra, 17 Cal.4th at p. 75, 

cleaned up.)   

At the time Kaiser Cement entered into the policies at 

issue here, its expectation necessarily had to be that every carrier 

which agreed to cover a particular loss would be covering that 

loss, not that it could saddle Truck or some other carrier with 

paying the entire amount notwithstanding other applicable 
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coverage.4  Because the respondent carriers’ coverage to Kaiser 

Cement has been triggered (by the exhaustion of the underlying 

scheduled policies), which allows Kaiser Cement to access that 

coverage if it wants, no contractual basis exists to deny Truck the 

right to seek contribution from those carriers.    

Instead of simply interpreting the policy language as 

written, the amici contend that different rules should apply to 

interpreting the same policy language when determining an 

insured’s rights to coverage versus determining carriers’ rights to 

equitable contribution based on joint and several obligations to 

the insured shared with other carriers.  (SFB Amicus Brief, at 17, 

21; UP Amicus Brief, at 30-31, 37.)  The amici cite no authority 

for such a rule, other than unsupported suggestions that an 

insured’s interests must always prevail and insureds can never 

be prejudiced.  But the starting point of any contribution analysis 

is what obligations the policy language triggers to the insured.  

That same language cannot mean different things in the hands of 

the insured than in the hands of a carrier seeking contribution.  

As Truck has pointed out, there is no rule that an insured’s 

interests prevail over policy language.  (See Truck’s Reply Brief, 

at 38-39.) 

 
4 Before the Court of Appeal’s 2007 decision in London Market 
Insurers, supra, 146 Cal.App.4th 648, Kaiser Cement’s 
expectation and position was that Truck only had one policy limit 
for asbestos losses per policy year.  Its current position is an 
about-face from its pre-2007 actual expectation. 
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The amici point to dicta in Signal identifying the carriers’ 

relationships with the insured as one of several equitable factors 

to be weighed.  (UP Amicus Brief, at 16.)  But, notably, Signal did 

not identify the insured’s interests of the moment as a factor.  

The question, rather, was just the carriers’ respective status vis-à-

vis the insured.  Here, upon exhaustion of the specified scheduled 

underlying policies, the respondent carriers stood in the same 

relation to Kaiser Cement as Truck—they were all in the first or 

primary position to respond to losses.  Again, the policies define 

what is “fair” or “just” as between Kaiser Cement and its carriers.  

Equitable contribution does not afford insureds an ability to re-

write or re-interpret the insurance policy based upon the 

insured’s particular interests at the moment of contribution. 

The amici’s plea for ever-fluctuating policy interpretations 

based on an insured’s at-the-moment preferences would create 

havoc.  The identical language would mean different things from 

insured to carrier and from case to case, as insureds’ interests in 

particular matters fluctuate.  Indeed, the insured’s interests here 

differ between the pre-Truck and post-Truck carriers.  There is 

little, if any, chance of any claim being brought now arising out of 

injury that ceased before Truck’s first 1965 policy or its first no-

aggregate limit policy in 1971 (more than 50 years ago).  Kaiser 

Cement should have no interest in whether those policies 

contribute in full to losses shared with Truck.  It loses nothing if 

they do.  

In the present instance, the concept that a policy with no-

aggregate limits can never obtain contribution from a policy with 
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aggregate limits will be the death knell to no-aggregate policies.  

In the long run, that will not benefit insureds.  Opinions which 

create outsized liability obligations will have the unintended 

effect of simply eliminating insurance from the market.  That’s 

what happened with asbestos claims.  After 1984, Kaiser could 

not obtain coverage for asbestos claims.  That’s why it is in 

bankruptcy. 

Creating a scheme whereby insureds years, or decades, 

after the fact can foist decades of losses and defense costs on only 

one of multiple carriers with triggered coverage will create such 

uncertainty that carriers will not be able to forecast, evaluate, or 

accurately price risk.  Again, the result will simply be the exodus 

of coverage from the market.  By contrast, the sharing of risk by 

all carriers which promised the insured to provide coverage for 

the particular period holds all carriers accountable.  It spreads 

the risk across all insurers which promised to cover it and 

accepted premiums for doing so.  A party which accepts the 

benefit (premiums) must share in the burden (paying losses).  

(Civ. Code, § 3521 [”He who takes the benefit must bear the 

burden”].)  And it comports with the insured’s reasonable 

expectations as defined by the insurance policies.  

Finally, the hyperbolic parade of horribles that amici assert 

about coverage for Kaiser Cement and payments to claimants are 

irrelevant.  (See UP Amicus Brief, at 46-56.)  To begin with, they 

find no support in the present record and are not backed by 

citations to any evidence.  That is especially true as regards the 

London Market policies with coverage in 1965 at the latest, 
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where there is little, if any, likelihood of further claims.  Nor do 

the unsupported claims address the towers of insurance coverage 

that Kaiser Cement has.   

Nor can the unsupported assertions change what the 

language of the various policies and the statutory right to 

contribution dictate.  There is nothing unfair or inequitable in 

holding carriers to their policy language, in requiring all to share 

jointly covered losses, or in enforcing statutorily afforded 

contribution rights.  It is not unfair or inequitable if Truck 

recovers some of the more than $400 million it has paid on 

Kaiser’s behalf so far (based on a little over $100,000 in 

premiums) from others that received premiums to cover the same 

risk.  Truck alone should not have to bear the burden. 
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CONCLUSION 

The amicus briefs add nothing to the discourse here.  If 

anything, they highlight the defects in respondent carriers’ 

arguments. 

This Court should reverse the judgment of the Court of 

Appeal and the trial court as regards the phase III equitable 

contribution issue on which this Court granted review.  It should 

remand for the trial court to determine in the first instance the 

respondent carriers’ appropriate equitable contribution to the 

losses that Truck, and Truck alone, has borne to date. 

Date:  February 27, 2023 

PIA ANDERSON MOSS HOYT, LLC 
    Scott R. Hoyt 
    Adam L. Hoyt 

GREINES, MARTIN, STEIN & RICHLAND LLP 
    Robert A. Olson 
    Edward L. Xanders 

By:   /s/ Robert A. Olson 
        Robert A. Olson  

Attorneys for TRUCK INSURANCE EXCHANGE 
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Supreme Court of California


AEROJET-GENERAL CORPORATION et al., Cross-complainants and Appellants,
v.


TRANSPORT INDEMNITY COMPANY et al., Cross-defendants and Respondents.


No. S054501.
Dec. 29, 1997.


SUMMARY


The federal and state governments and private parties initiated various environmental actions
against an aerospace company that had discharged hazardous substances, thereby polluting the
environment, over a period of approximately 30 years. In a resulting action between the company
and its various comprehensive or commercial general liability (CGL) insurers to determine the
insurers' duties to defend and to indemnify the company, the jury determined that the company
intended or expected the harm caused by the pollution, and that therefore the insurers had no duty
to indemnify. In a subsequent phase of the trial conducted after the insurers stipulated that they
would pay ordinary defense costs, the jury determined that expenses incurred by the company in
investigating the pollution at the site were not defense costs. Also, the trial court allocated a portion
of the liability for defense costs to the company for the eight-year period in which it operated under
“cash flow” or “fronting” policies under which the company was responsible for indemnification
and defense costs. The trial court entered judgment accordingly. (Superior Court of San Mateo
County, No. 262425, John J. Bible, Judge.) The Court of Appeal, First Dist., Div. Five, Nos.
A053808, A057812 and A059976, affirmed the judgment to the extent it ruled that the insurers
had no obligation to indemnify the company, reversed the judgment to the extent it determined
that none of the site investigation expenses were defense costs, and affirmed the judgment to the
extent it allocated defense costs to the company.


The Supreme Court (1) affirmed the judgment of the Court of Appeal to the extent that it held that
site investigation expenses might constitute defense costs that the insurer must incur in fulfilling its
duty to defend under standard comprehensive or commercial general liability insurance policies,
(2) affirmed the judgment to the extent that it held that defense costs might *39  be allocated
to the insured under such policies, (3) reversed the judgment to the extent that it held that such
costs should be allocated pro rata based on the time of noninsurance within the time as a whole,
(4) otherwise affirmed the judgment, and (5) directed the Court of Appeal to remand the cause
to the superior court for further proceedings consistent with the views it (the Supreme Court)
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expressed. The court held that site investigation expenses may possibly be defense costs that the
insurer must incur in fulfilling its duty to defend. These expenses constitute defense costs if the
following requirements are satisfied: First, the site investigation must be conducted within the
temporal limits of the insurer's duty to defend, i.e., between tender of the defense and conclusion of
the action; second, the site investigation must amount to an objectively reasonable and necessary
effort to avoid or at least minimize liability; and third, the site investigation expenses must be
objectively reasonable and necessary for that purpose. The court also held that the Court of Appeal
correctly determined that the company was subject to allocation of defense costs as to a claim, or
part of a claim, that is not even potentially covered, but that the Court of Appeal erred in allocating
to the company the defense costs pro rata, based on the time the “cash flow” or “fronting” policies
were in effect. Each insurer had a duty, prophylactic although not contractual, to defend all the
parts of the claim, including those that occurred outside the policy period if the triggering harm
occurred during the policy period. The “fronting” policies were irrelevant as to each insurer's duty
to defend. Thus, if it carried the burden of proof by a preponderance of the evidence, each insurer
was entitled to allocate defense costs to the company for any part of the single broad “mixed” claim
presented in the governmental and private actions that was not even potentially covered because
it did not even possibly embrace any triggering harm of the specified sort within its policy period
or periods caused by an included occurrence. (Opinion by Mosk, J., with George, C. J., Werdegar,
and Brown, JJ., concurring. Concurring and dissenting opinions by Kennard, J., and by Chin, J.,
with Baxter, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 78--Coverage--Liability Insurance-- Fronting Policy:Words,
Phrases, and Maxims--Fronting Policy.
A “fronting” insurance policy is one which does not indemnify or, apparently, defend the insured
but which is issued to satisfy financial responsibility laws of various jurisdictions by guaranteeing
to third persons who are injured that their claims against the insured will be paid.


(2)
Insurance Contracts and Coverage § 10--Interpretation of Policy-- Conflict Between Endorsement
and Body of Policy.
If there is a *40  conflict in meaning between an endorsement to an insurance policy and the body
of the policy, the endorsement controls.


(3)
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Insurance Contracts and Coverage § 78--Coverage--Liability Insurance-- Standard
Comprehensive or Commercial Liability Policy.
Standard comprehensive or commercial general liability (CGL) insurance policies are contracts
between an insurer and an insured. In each, the insurer makes promises, and the insured pays
premiums, the one in consideration for the other, against the risk of loss. CGL policies provide
that the insurer has a duty to indemnify the insured for those sums that the insured becomes legally
obligated to pay as damages for a covered claim. By definition, this duty entails the payment of
money, which is expressly limited in amount. It is not narrowly confined to money that the insured
must give under law as compensation to third parties, but may also include money that the insured
must itself expend in equity in order to provide relief of the same sort. The duty runs to claims that
are actually covered, in light of the facts proved, and it arises only after liability is established. It
is triggered if specified harm is caused by an included occurrence, so long as at least some such
harm results within the policy period. The duty extends to all specified harm caused by an included
occurrence, even if some such harm results beyond the policy period. In other words, if specified
harm is caused by an included occurrence and results, at least in part, within the policy period, it
perdures to all points of time at which some such harm results thereafter.


(4)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--Standard
Comprehensive or Commercial Liability Policy.
Standard comprehensive or commercial general liability insurance policies provide that the insurer
has a duty to defend the insured in any action brought against the insured seeking damages for
a covered claim. By definition, the duty entails the rendering of a service, viz., the mounting
and funding of a defense, which is not limited, expressly or otherwise, in order to avoid or at
least minimize liability. As such, it requires the undertaking of reasonable and necessary efforts
for that purpose, including investigation. The duty also requires the incurring of reasonable and
necessary costs to that end, including investigative expenses. The duty runs to claims that are
merely potentially covered, in light of facts alleged or otherwise disclosed, and it arises as soon
as tender is made, before liability is established and apart therefrom. The duty is discharged when
the action is concluded. It may be extinguished earlier, if it is shown that no claim can in fact
be covered. If it is so extinguished, however, it is extinguished only *41  prospectively and not
retroactively: Before, the insurer has a duty to defend; after, it does not have a duty to defend
further. The duty is triggered if specified harm may possibly have been caused by an included
occurrence, so long as at least some such harm may possibly have resulted within the policy period.
It extends to all specified harm that may possibly have been caused by an included occurrence,
even if some such harm may possibly have resulted beyond the policy period.


(5)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--Extent of Duty.
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An insurer's duty to defend its insured is broader than its duty to indemnify. But the duty is not
unlimited; it extends beyond claims that are actually covered to those that are merely potentially
so, but no further. Thus, in an action wherein all the claims are at least potentially covered because
they may possibly embrace some triggering harm of the specified sort within the policy period
caused by an included occurrence, the insurer has a duty to defend. This obligation is express in the
policy's language and rests on the fact that the insurer has been paid premiums by the insured for a
defense. The rule is grounded in basic principles of contract law. By contrast, in an action wherein
none of the claims are even potentially covered, the insurer does not have a duty to defend. It
follows that, in a “mixed” action, in which at least one of the claims is at least potentially covered
and at least one of the claims is not, the insurer does not have a duty arising out of contract to
defend the action in its entirety; it has a duty to defend as to the claim that is at least potentially
covered, but does not have a duty to defend as to the claim that is not. Nevertheless, the insurer has
a duty imposed by law to defend the entire “mixed” action. This analysis applies not only between
claims but also between parts of a single claim.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1135 et seq.]


(6a, 6b, 6c, 6d)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--General Liability
Insurer--Pollution Action Against Insured--What Constitutes Defense Costs--Site Investigation
Expenses.
In an action to determine indemnity and defense duties of insurers of a company that was subject
to governmental and private environmental litigation, in which the jury, acting under erroneous
instructions, determined that site investigation expenses the company incurred were not defense
costs, retrial was necessary on the issue of the site investigation expenses. These expenses were
possibly defense costs. An insured's site investigation expenses constitute defense *42  costs that
the insurer must incur in fulfilling its duty to defend if, and only if, the following requirements are
satisfied. First, the site investigation must be conducted within the temporal limits of the insurer's
duty to defend, i.e., between tender of the defense and conclusion of the action. Second, the site
investigation must amount to a reasonable and necessary effort to avoid or at least minimize
liability. Third, the site investigation expenses must be reasonable and necessary for that purpose.
These factors must be determined objectively, and not subjectively from the viewpoint of either
the insurer or the insured. These rules apply even in the general context of a governmental request
or order for the insured to conduct a site investigation or to incur site investigation expenses. As to
the burden of proof, it is generally the insured that must prove by a preponderance of the evidence
the existence, amount, reasonableness, and necessity of the site investigation expenses as defense
costs. In the exceptional case, wherein the insurer has breached its duty to defend, the insured must
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prove the existence of the expenses, and then the insurer must prove that they were unnecessary
or unreasonable.


(7)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--Costs Incurred.
An insurer has a duty to defend its insured. In fulfilling this duty, the insurer must undertake
reasonable and necessary efforts to avoid or at least minimize liability. To that end, it must incur
reasonable and necessary costs. The insurer must do all this from as early as tender of the defense
through as late as conclusion of the action.


(8)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--Costs Incurred--
Relation to Costs Incurred Indemnifying Insured.
As a general matter, the costs that an insurer must incur in fulfilling its duty to indemnify its
insured and the costs that it must incur in fulfilling its duty to defend the insured are mutually
exclusive. Indemnification costs, i.e., expenses to resolve liability, are expressly limited in the
policy. They arise after the insured's liability is established and as a result thereof. That is because
indemnification presupposes that such liability has actually been established in the past. By
contrast, defense costs, i.e., expenses to avoid or at least minimize liability, are not limited by
the policy, expressly or otherwise, but impliedly extend to all expenses that are reasonable and
necessary. They arise before the insured's liability is established and apart therefrom. That is
because defense presupposes that liability may possibly be established in the future. Thus, at least
generally, the same costs cannot be both indemnification costs and defense costs. *43


(9)
Judgments § 2--Definitions and Distinctions--Consent Decrees.
Consent decrees bear some of the earmarks of judgments entered after litigation. However, because
their terms are arrived at through mutual agreement of the parties, consent decrees also closely
resemble contracts. Their most fundamental characteristic is their voluntary nature. Indeed, it is
the parties' agreement that serves as the source of the court's authority to enter any judgment at
all. More important, it is the agreement of the parties, rather than the force of the law upon which
the underlying complaint was originally based, that creates the obligations embodied in a consent
decree.


(10a, 10b, 10c)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--General Liability
Insurer--Allocation of Defense Costs to Insured Operating Under “Cash Flow” or “Fronting”
Policies.
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In an insurance action to determine the duties of multiple insurers arising from an insured
company's discharge of hazardous substances over a period of approximately 30 years, the Court
of Appeal did not err in concluding that defense costs should be allocated to the company for
the 8-year period in which it operated under “cash flow” or “fronting” policies under which the
company was responsible for indemnification and defense costs. However, the Court of Appeal
erred in allocating to the company the defense costs pro rata based on the time the “cash flow” or
“fronting” policies were in effect. Except for the eight-year period, the company was covered by
comprehensive general liability policies. The underlying environmental litigation presented each
insurer with a broad “mixed” claim that the insurer potentially covered in part in that the harm
may have been triggered during the period of coverage. Thus, each insurer had a duty, prophylactic
although not contractual, to defend all the parts of the claim, including those that occurred outside
the policy period if the triggering harm occurred during the policy period. The “fronting” policies
were irrelevant as to each insurer's duty to defend. Thus, if it carried the burden of proof by a
preponderance of the evidence, each insurer was entitled to allocate defense costs to the company
for any part of the single broad “mixed” claim presented in the governmental and private actions
that was not even potentially covered because it did not even possibly embrace any triggering harm
of the specified sort within its policy period or periods caused by an included occurrence.


[See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 1997) ¶ 7:754
et seq., ¶ 8:73.10 et seq.]


(11)
Insurance Contracts and Coverage § 107--Liability of Insurer--Duty to Defend--Reimbursement
of Defense Costs.
An insurer has *44  a duty arising out of the policy to defend its insured as to a claim, or a part of
a claim, that is at least potentially covered because it may possibly embrace some triggering harm
of the specified sort within the policy period caused by an included occurrence. Under principles
of the law of contract, the insurer may not obtain reimbursement from the insured for defense
costs that can be allocated to a claim that is at least potentially covered. Further, defense costs
that can be allocated to a claim, or a part of a claim, that is at least potentially covered cannot be
allocated to the insured. However, under principle of the law of restitution, the insurer may obtain
reimbursement from the insured for defense costs that can be allocated solely to a claim that is not
even potentially covered. On the allocation of defense costs to the insured, it is the insurer that
must carry the burden of proof by the preponderance of the evidence.


(12)
Insurance Contracts and Coverage § 1--Self-insurance.
In a strict sense, “self-insurance” is a misnomer. Insurance is a contract whereby one undertakes
to indemnify another against loss, damage, or liability arising from a contingent or unknown
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event. Self-insurance is equivalent to no insurance. As such, it is repugnant to the very concept of
insurance. If insurance requires an undertaking by one to indemnify another, it cannot be satisfied
by a self-contradictory undertaking by one to indemnify oneself.


COUNSEL
Jose N. Uranga, Nossaman, Guthner, Knox & Elliott, Scott P. DeVries, Kurt W. Melchior, Carl L.
Blumenstein and Tad Pethybridge for Cross-complainants and Appellants.
Daniel E. Lungren, Attorney General, John A. Saurenman, Deputy Attorney General, Cotkin &
Collins, Roger W. Simpson, Brobeck, Phleger & Harrison, William R. Irwin, Donald W. Brown,
Tom M. Freeman, Edith M. Hofmeister, Munger, Tolles & Olson, Cary B. Lerman, Charles D.
Siegal, Howrey & Simon, Robert H. Shulman, John E. Heintz, Mindy C. Davis, Heller, Ehrman,
White & McAuliffe, David B. Goodwin, Brian P. Brosnahan, Joshua Koltun, Anderson, Kill &
Olick, Jordan S. Stanzler, Deborah M. Mongan and John A. MacDonald as Amici Curiae on behalf
of Cross-complainants and Appellants.
Francis J. Stillman, Loraine A. Wallace, Michael Skaggs, Rivkin, Radler & Kremer, Donald
McMillan, George Keller, Bishop, Barry, Howe, Haney & *45  Ryder, Jeffrey N. Haney, William
R. Brown, Boornazian, Jensen & Garthe, Bruce Winkleman, Carroll, Burdick & McDonough,
James B. Clapp, Horvitz & Levy, Barry R. Levy, Mitchell C. Tilner, Gibson, Dunn & Crutcher,
Donald E. Sloan, Crosby, Heafey, Roach & May, Stephen G. Schrey, Louise M. McCabe, Gordon
& Rees, Donald W. Rees, David C. Capell, Haasis, Pope & Correll, Kenneth E. Goates, Hancock,
Rothert & Bunshoft, Richard L. Seabolt, Andrew K. Gordon, Brian A. Kelly, Laura G. Hill, Arthur
J. Friedman, Hardin, Cook, Loper, Engel & Bergez, Ralph A. Lombardi, Hoge, Fenton, Jones
& Appel, Robert Cullen, Jedeikin, Green, Meadows & Schneider, Nancy A. Aptekar, Lillick &
Charles, Donald E. Dorfman, James Forbes, Long & Levit, Ira Goldberg, Luce, Forward, Hamilton
& Scripps, Cathy L. Croshaw, Mitchell L. Lathrop, Lynberg & Watkins, R. Jeff Carlisle, Wendy
E. Schultz, Misciagna & Colombatto, P. Richard Colombatto, Morris, Polich & Purdy, Steven
M. Crane, Mike Colliau, J. Burleigh Arnold, Newton, Kastner & Remmel, Stephen Newton,
O'Melveny & Myers, Martin S. Checov, Orrick, Herrington & Sutcliffe, Jeffrey S. White, Pruess,
Walker & Shanagher, Gary T. Walker, Ropers, Majeski, Kohn, Bentley, Wagner & Kane, Ropers,
Majeski, Kohn & Bentley, Richard K. Wilson, Sedgwick, Detert, Moran & Arnold, Roger Sleight,
Jeffrey Miller, Skadden, Arps, Slate, Meagher & Flom, Irene Sullivan, Thomas R. Harrell, Wilson,
Elser, Moskowitz, Edelman & Dicker, Debra S. Sturmer and Stephen P. Randall for Cross-
defendants and Respondents.
Sinnott, Dito, Moura & Puebla, Randolph P. Sinnott, Wiley, Rein & Fielding, Laura A. Foggan,
Joseph L. Ruby and Andrew L. Wexton as Amici Curiae on behalf of Cross-defendants and
Respondents.


MOSK, J.


In this cause, we resolve two issues relating to standard commercial general liability insurance
policies, which were formerly called comprehensive general liability insurance policies. The first
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question is whether site investigation expenses—broadly, expenses for determining the existence,
nature, extent, effect, etc., of the discharge of hazardous substances at a location—may constitute
defense costs that the insurer must incur in fulfilling its duty to defend. The second is whether
defense costs may be allocated to the insured. As we shall explain, we conclude that, as to each,
the answer is qualifiedly affirmative.


I
This is still another chapter in the yet-to-be-completed volume relating the story of Aerojet-General
Corporation in Sacramento County. (See, e.g., *46  Mangini v. Aerojet-General Corp. (1996) 12
Cal.4th 1087 [51 Cal.Rptr.2d 272, 912 P.2d 1220]; Aerojet-General Corp. v. Transport Indemnity
Insurance (1993) 18 Cal.App.4th 996 [22 Cal.Rptr.2d 862]; Mangini v. Aerojet-General Corp.
(1991) 230 Cal.App.3d 1125 [281 Cal.Rptr. 827]; Aerojet-General Corp. v. Superior Court (1989)
211 Cal.App.3d 216 [257 Cal.Rptr. 621].) Aerojet-General Corporation is, and has been, a leading
manufacturer in the aerospace and defense markets. Throughout the course of its operations from
the early 1950's into the 1980's, it discharged hazardous substances, including trichloroethylene, in
an ongoing fashion at its Sacramento site and thereby caused pollution in and around that location
as such substances spread onto the ground, into the groundwater, and beyond toward the American
River.


In 1982, Transport Indemnity Company and Associated International Insurance Company
(hereafter collectively Transport Indemnity) filed a complaint for declaratory relief in the Superior
Court of San Mateo County, which was docketed under No. 262425, against, inter alios, numerous
other insurers and their common insureds, Aerojet-General Corporation and its wholly owned
subsidiary Cordova Chemical Company (hereafter collectively Aerojet), regarding the parties'
rights and duties under various comprehensive general liability and other insurance policies. 1


It appears that what was stated above was already known or believed—that, throughout the
course of its operations from the early 1950's into the 1980's, Aerojet had discharged hazardous
substances in an ongoing fashion at its Sacramento site and had thereby caused pollution in and
around that location resulting in continuous and/or progressively deteriorating bodily injury and/or
property damage. In its complaint, Transport Indemnity sought declarations including that it was
not obligated to provide, and Aerojet was not entitled to receive, either indemnification or defense.


1 As would subsequently appear, Aerojet's policies included “manuscript” as well as
“standard” ones. Policies “are usually issued on standard forms containing terms and
conditions drafted by the [insurer]. Often, the insurer is willing to modify or change the
standard forms by 'endorsements' .... Sometimes, the policy issued is entirely nonstandard
and drafted for the particular risk undertaken”—a so-called “manuscript” policy. (Croskey
et al., Cal. Practice Guide: Insurance Litigation 1 (The Rutter Group 1997) ¶ 3:33, p. 3-6.)
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Aerojet, which had been represented by independent counsel since about 1979, filed a cross-
complaint for declaratory and other relief against, inter alios, Transport Indemnity and other of
its insurers—which, for convenience's sake, will generally be referred to without differentiation
as “the insurers.”


Aerojet later filed an amended cross-complaint—the one operative here—against 54 insurers,
under 245 comprehensive general liability and other *47  insurance policies with periods incepting
as early as 1950 and expiring as late as 1984, as to 3 actions brought by either the United States
or the State of California and 35 actions brought by private parties, each of which was based on
facts, alleged or otherwise disclosed, to the effect that, throughout the course of its operations
from the early 1950's into the 1980's, Aerojet discharged hazardous substances in an ongoing
fashion at its Sacramento site and thereby caused pollution in and around that location resulting in
continuous and/or progressively deteriorating bodily injury and/or property damage. The private
actions were various. The governmental ones were these: (1) an action instituted by the State of
California against Aerojet in the Superior Court of Sacramento County in 1979 under authority
of, inter alia, the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.), seeking
relief including an injunction directing the company to undertake cleanup, abatement, and remedial
work as to its pollution, and an order requiring the company to reimburse the state for the costs that
the latter had, and would, incur in its own cleanup, abatement, and remedial work; (2) an action
instituted by the United States against Aerojet in the United States District Court for the Eastern
District of California in 1986 under authority of, inter alia, the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (hereafter CERCLA) (42 U.S.C. § 9601 et
seq.), seeking relief including an injunction directing the company to abate and remedy its pollution
and its effects, and an order requiring the company to reimburse the United States for so-called
“response costs,” viz., the costs of removal and/or remediation (see 42 U.S.C. § 9601(25)), 2  which
the United States had, and would, incur with regard thereto; and (3) a parallel CERCLA action
instituted by the State of California against Aerojet on the same day and in the same court, seeking
relief including an order requiring the company to reimburse the state for the “response costs” that
the latter had, and would, incur; the federal and state CERCLA actions were consolidated. In its
amended cross-complaint, Aerojet sought, among other things, a declaration that it was entitled to
receive, and the insurers were obligated to provide, both indemnification and defense. In pertinent
part, it alleged to the *48  effect that it had tendered the defense, but that the insurers had either
refused or had accepted only under “unreasonable” reservations of rights.


2 Under CERCLA, the terms “removal” and “remediation” bear the following meanings.
“Removal” refers to the “cleanup or removal of released hazardous substances from the
environment, such actions as may be necessary taken in the event of the threat of release of
hazardous substances into the environment, such actions as may be necessary to monitor,
assess, and evaluate the release or threat of release of hazardous substances, the disposal
of removed material, or the taking of such other actions as may be necessary to prevent,
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minimize, or mitigate damage to the public health or welfare or to the environment,
which may otherwise result from a release or threat of release.” (42 U.S.C. § 9601(23).)
“Remediation” refers to “those actions consistent with permanent remedy taken instead of
or in addition to removal actions in the event of a release or threatened release of a hazardous
substance into the environment, to prevent or minimize the release of hazardous substances
so that they do not migrate to cause substantial danger to present or future public health or
welfare or the environment.” (Id., § 9601(24).)


In an opinion certified for publication, the Court of Appeal, First Appellate District, Division Five,
granted a petition for writ of mandate submitted by Aerojet to compel the superior court to vacate
an order granting a motion by the insurers for summary adjudication of certain issues and to enter a
new and different order denying that motion. (Aerojet-General Corp. v. Superior Court, supra, 211
Cal.App.3d at pp. 220-238.) In effect, the superior court had summarily adjudicated that “response
costs” under CERCLA, and similar costs under the Porter-Cologne Water Quality Control Act,
could not constitute indemnification costs, i.e., expenses to resolve liability, that the insurers had
to incur in fulfilling their duty to indemnify. The Court of Appeal concluded to the contrary. It
therefore caused issuance of a peremptory writ of mandate as prayed. It did not consider whether
costs of this sort could constitute defense costs, i.e., expenses to avoid or at least minimize liability.


Following entry of the dismissal without prejudice of the complaint by Transport Indemnity, the
superior court effectively transformed Aerojet's cross-action against the insurers into an action in
and of itself, ordering Aerojet to be designated “plaintiff” and not “cross-complainant” and the
insurers to be designated “defendants” and not “cross-defendants.”


The superior court subsequently ordered the action to be tried in phases. Phase I would be tried
to the court, and would concern issues such as: (1) the authenticity of certain policies purportedly
issued to Aerojet by some of the insurers; (2) the existence and wording of certain other policies
missing in whole or in part; (3) the meaning of all such policies; and (4) related questions. Phase
II would be tried to a jury, and would concern issues such as the application of the policies proved
to the evidence presented in order to determine whether the insurers had a duty to indemnify
Aerojet. Phase III would be tried to the same jury, and would concern issues such as: (1) the sum
that Aerojet was entitled to receive from the insurers as a result of any duty to indemnify; (2)
inasmuch as Aerojet's tender of the defense had by now been accepted by the insurers under certain
reservations of rights, whether, and apparently in what amount, Aerojet was entitled to receive any
additional payment for defense costs, and whether, and apparently in what amount, the insurers
were entitled to obtain reimbursement for any such payment already provided; and (3) whether,
and in what amount, the insurers were liable to Aerojet for so-called “bad faith” damages. Phase
IV, if necessary, would be tried to the court, and would concern issues such as the allocation among
the insurers of any sum determined to be owing to Aerojet. *49
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At phase I, the superior court resolved issues concerning the existence, authenticity, wording, and
meaning of various policies issued or purportedly issued to Aerojet by the insurers.


Specifically, in phase IA, the superior court made determinations as to existence, authenticity,
and wording. From 1956 to 1984, it appears, Aerojet had various comprehensive general liability
insurance policies and similar instruments that are pertinent here.


In phase IB, the superior court made determinations as to meaning. By way of background: Prior to
1966, in its insuring clause the standard comprehensive general liability insurance policy covered
specified harm, such as bodily injury or property damage, caused by “ 'accident.' ” (Croskey et
al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶ 7:26, p. 7A-8 italics omitted.) In 1966,
the form was revised in its insuring clause to cover specified harm caused by an “ 'occurrence,'
” which was defined as an “ 'accident, including injurious exposure to conditions, which results
during the policy period in' ” harm of this sort “ 'neither expected nor intended from the standpoint
of the insured.' ” (Id., ¶ 7:28, p. 7A-9, italics omitted.) In 1973, the form was further revised: In
its insuring clause, it continued to cover specified harm caused by an “ 'occurrence,' ” but now
defined that term as an “ 'accident, including continuous or repeated exposure to conditions, which
results in' ” harm of this sort “ 'neither expected nor intended from the standpoint of the insured.'
” (Id., ¶ 7:29, p. 7A-9, italics omitted.) To return to the superior court's determinations: Aerojet's
comprehensive general liability insurance policies and similar instruments largely conformed to
the standard ones in applicable aspects. The phrase “neither expected nor intended” was express in
the insuring clause of some, reflecting Insurance Code section 533, which states that “[a]n insurer
is not liable for a loss caused by the wilful act of the insured ....” The phrase was implied in the
insuring clause of the rest, through operation of the same provision. The phrase incorporated a
subjective standard as to “intent” but, under City of Carter Lake v. Aetna Cas. and Sur. (8th Cir.
1979) 604 F.2d 1052, 1058-1059, an objective standard as to “expectation.” If specified harm
is “expected” or “intended” by the insured, it is effectively caused by a “wilful act” within the
meaning of Insurance Code section 533, and hence outside of coverage. (1)(See fn. 3.), (2)(See fn.
4.) From 1976 to 1984, Aerojet's policies, which were issued by the Insurance Company of North
America (hereafter INA), essentially took a form similar to that of a so-called “fronting” policy, 3


to the following effect: Although, in the body, it was stated that INA had a duty to indemnify
Aerojet, by endorsement it was provided that (1) *50  INA had a duty to make payments only
beyond stated deductible amounts, which matched or approached indemnification limits, and (2)
in case of Aerojet's default, INA had a duty to make payments within the stated deductible amounts
and a corresponding right to obtain reimbursement therefor; 4  and although, in the body, it was
stated that INA had a duty to defend Aerojet, by endorsement it was provided that Aerojet should
pay its own defense costs—under which provision it was understood by Aerojet that it should
defend itself. 5
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3 A “fronting” policy has been described as one “which does not indemnify” or, apparently,
defend “the insured but which is issued to satisfy financial responsibility laws of various”
jurisdictions “by guaranteeing to third persons who are injured that their claims against” the
insured “will be paid.” (Columbia Casualty Co. v. Northwestern Nat. Ins. Co. (1991) 231
Cal.App.3d 457, 471 [282 Cal.Rptr. 389].)


4 “[I]f there is a conflict in meaning between an endorsement and the body of the policy, the
endorsement controls.” (Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423,
431 [296 P.2d 801, 57 A.L.R.2d 914].)


5 See footnote 4, ante.


At phase II, Aerojet and the insurers presented evidence relevant to the issue of the duty to
indemnify. In substance, it was established that, throughout the course of its operations from
the early 1950's into the 1980's, Aerojet discharged hazardous substances in an ongoing fashion
at its Sacramento site and thereby caused pollution in and around that location. The superior
court charged the jury on the duty to indemnify. In the course of passing on various motions,
it had previously determined that there was no such duty for periods before 1956 or after 1979
(specifically, after July 14, 1979). It submitted the question to the jury whether there was any such
duty for any period from 1956 to 1979. In pertinent part, it instructed that “Aerojet has no insurance
coverage if” specified harm “is expected or intended from the standpoint of Aerojet.” It defined
“expected” objectively to “denote[] that the actor knew or should have known that there was a
substantial probability that certain consequences would result from his or her acts or omissions.”
By contrast, it defined “intended” subjectively to “denote[] that the actor desires the consequences
of his act or believes that the consequences are substantially certain to follow.” The jury proceeded
to return a unanimous verdict determining that there was no duty to indemnify for any period from
1956 to 1979.


At phase III, the issues to be tried to the jury were limited to a single one pursuant to a stipulation
between Aerojet and certain of the insurers other than INA: “What sums, if any, expended by
Aerojet for [site] investigation are defense costs?” In the stipulation, Aerojet and the insurers
agreed, in pertinent part, to the following effect: In shares determined among themselves, the
insurers had paid, or would pay, as defense costs the expenses that Aerojet had incurred, or would
incur, under the categories of “legal” and “legal support” through the final disposition of any appeal
Aerojet would *51  take from any ensuing judgment in the action; Aerojet and the insurers would
litigate whether site investigation expenses were defense costs; Aerojet and the insurers would not
litigate whether, or in what amount, the insurers were entitled to obtain reimbursement for Aerojet's
“legal” or “legal support” expenses, or whether, or in what amount, the insurers were liable to
Aerojet for bad faith damages; but, in the event of retrial following reversal of the judgment on
appeal, the insurers could litigate the question of reimbursement and Aerojet could litigate the
question of bad faith. In another stipulation, Aerojet and the insurers agreed as follows: Since
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1979, Aerojet had incurred as defense costs “legal” expenses of $5,283,568, and “legal support”
expenses of $5,634,149, for a total of $10,917,717; and, toward that amount, the insurers had paid
$5,680,367, plus interest.


At the outset of phase III, the superior court ruled to the effect that, generally, site investigation
expenses were not defense costs. It also ruled that defense costs could be allocated to the insured.
Specifically, “Aerojet has held itself out to the world as insured by I.N.A.” under its “fronting”
comprehensive general liability insurance policies. “Aerojet has elected not to buy insurance for
defense costs from 1976 on.” “Under the court's equitable powers, Aerojet is responsible for a co-
equal allocation of the defense cost.”


Before the presentation of evidence at phase III, the superior court preinstructed the jury, in
accordance with the ruling described above, as follows: “In this phase of the trial Aerojet seeks
the costs it incurred to investigate the pollution at the Sacramento site as costs of defending the
litigation filed against them by the governments and others. [¶] All sums that Aerojet paid, one,
because of government orders or requests to investigate, clean up or remediate, or, [¶] two, because
of Aerojet's agreement or commitment to perform the Aerojet investigation, cleanup or remediation
are indemnity expenses, and therefore not recoverable as defense costs. [¶] Investigation costs,
such as investigating the extent of the contamination or the viability of cleanup options and
monitoring the spread of the wastes from the site, which were incurred as part of Aerojet's effort
to clean up or remediate the site, are not considered defense costs. [¶] If the costs involved here
were necessary to or part of Aerojet's effort to clean up and remediate the site, such costs are [not]
defense costs, even if Aerojet's lawyers used information developed during the investigation to
assist them in negotiating with the governments to limit Aerojet's obligations to clean up and to
remediate. [¶] If any investigation costs did not relate to any of the purposes described above, but
were incurred because they were specifically requested by a lawyer and were reasonable for the
purpose of defending Aerojet in litigation, such investigation costs would be defense costs.” *52


At phase III, Aerojet and the insurers presented evidence concerning Aerojet's site investigation
expenses. By then, Aerojet had incurred such expenses in the amount of about $26,655,787.01. In
part, it had conducted its site investigation against the private actions, which were ultimately about
38 in number. By around 1986, it had resolved all, or at least almost all, of these proceedings.
After prevailing in a test case comprising three such matters, it settled all, or almost all, of the
outstanding claims for about $450,000. In other part, it had conducted its site investigation against
the state's action under the Porter-Cologne Water Quality Control Act, or more precisely, against
various administrative orders or requests that had been made antecedent thereto. In yet other part,
it had conducted its site investigation against the consolidated federal and state CERCLA actions.
In 1989, it had become subject to a partial consent decree entered therein, which incorporated
an agreement negotiated by the parties. 6  Although it denied any and all liability, it was required
by the decree to “complete a Remedial Investigation/Feasibility Study” or “RI/FS,” which was







Aerojet-General Corp. v. Transport Indem. Co., 17 Cal.4th 38 (1997)
948 P.2d 909, 70 Cal.Rptr.2d 118, 46 ERC 1025, 28 Envtl. L. Rep. 20,590...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 14


subject to oversight and review by the federal and state governments, in order “to determine the
nature and extent of public health and environmental problems, if any, presented by the release
or threat of release of hazardous substances at or from [its Sacramento site] and to develop and
evaluate remedial alternatives so it can subsequently be determined which, if any, is necessary
to remedy public health or environmental problems identified.” 7  It expressly admitted that it
had incurred its site investigation expenses, which it conceded included “costs ... to investigate
the extent of the contamination or the viability of cleanup option [sic] or the monitoring of the
spread of waste from the site,” “because of government orders or requests to investigate, cleanup
or remediate” or “because of [its own] agreement or commitment to perform the investigation,
cleanup, or remediation ....” But it also impliedly claimed that it had, or would have, incurred such
expenses in order to avoid or at least minimize liability. In addition, it had assertedly incurred
remediation expenses, more broadly defined, in the amount of about $35,240,495.44 and, more
narrowly defined, in the amount of $30,454,495.44.


6 A proposed consent decree, which incorporated an earlier agreement, had been lodged with
the federal and state CERCLA complaints in 1986, and had subsequently been withdrawn.


7 In the words of section 300.430(a)(2), which was subsequently added to title 40 of the
Code of Federal Regulations: “The purpose of the remedial investigation/feasibility study
(RI/FS) is to assess site conditions and evaluate alternatives to the extent necessary to
select a remedy. Developing and conducting an RI/FS generally includes the following
activities: project scoping, data collection, risk assessment, treatability studies, and analysis
of alternatives.” (55 Fed.Reg. 8666, 8846 (Mar. 8, 1990); accord, 40 C.F.R. § 300.430(a)
(2) (1996).)


After the presentation of evidence at phase III, the superior court instructed the jury with language
virtually identical to that of the preinstruction quoted above. *53


Following deliberations at phase III, the jury returned a unanimous verdict determining that
Aerojet's site investigation expenses were not defense costs in any part.


Because the jury at phases II and III had determined that no sum was owing to Aerojet by the
insurers, the superior court had no need to, and did not, proceed to phase IV, at which it would
have resolved issues such as the allocation of any sum of this sort among the insurers.


The superior court then rendered what it denominated its “final judgment.” Previously, it had
entered various judgments and orders related thereto. Subsequently, it would enter an order on the
taxing of costs.


Aerojet filed a notice of appeal from the final judgment. The appeal was docketed in the Court of
Appeal, First Appellate District, under No. A057812, and was assigned to Division Five thereof.
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Previously, Aerojet had filed a notice of appeal from the various judgments and orders related to
the final judgment. This had been docketed in the First Appellate District under No. A053808,
and had been assigned to Division Five. Subsequently, Aerojet would file a notice of appeal from
the order on the taxing of costs. This would be docketed in the First Appellate District under No.
A059976, and would be assigned to Division Five.


In an opinion certified for partial publication, the Court of Appeal, having effectively consolidated
all three appeals for consideration and decision, affirmed the “final judgment,” the various
judgments and orders related thereto, and the order on the taxing of costs, except as indicated
below.


In part I of its discussion, which it did not certify for publication, the Court of Appeal reviewed
phase I of the trial. Following Shell Oil Co. v. Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715,
743-748 [15 Cal.Rptr.2d 815], which it deemed to have been approved on this point in Montrose
Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 304-305 [24 Cal.Rptr.2d 467, 861 P.2d
1153], it concluded, inter alia, that the superior court erred in its determination, based on City of
Carter Lake v. Aetna Cas. and Sur., supra, 604 F.2d 1052, that the phrase “neither expected nor
intended,” which it held to be express in the insuring clause of some of Aerojet's comprehensive
general liability insurance policies and similar instruments and implied in the insuring clause of
the rest, incorporated an objective standard as to “expectation,” rather than a subjective one.


In part II of its discussion, which it also did not certify for publication, the Court of Appeal
reviewed phase II of the trial. In conformity with its holding *54  that the phrase “neither expected
nor intended” incorporated a subjective standard as to “expectation,” it concluded, inter alia,
that the superior court erred by instructing the jury to the effect that “Aerojet has no insurance
coverage if” it “expected” specified harm, and that it “expected” such harm if it “knew or should
have known that there was a substantial probability that certain consequences would result from
[its] acts or omissions.” (Italics added.) But applying the harmless error rule of section 13 of
article VI of the California Constitution, as construed in Soule v. General Motors Corp. (1994)
8 Cal.4th 548, 573-581 [34 Cal.Rptr.2d 607, 882 P.2d 298], it concluded that the superior court
did not prejudice Aerojet. In substance, it determined: The issue whether Aerojet “expected” that
it would cause pollution at and around its Sacramento site focused on whether it “knew,” from
the very commencement of its operations, that “there was a substantial probability” that adverse
consequences would result from its acts or omissions; that Aerojet did in fact possess knowledge
of this sort was supported by “overwhelming” evidence.


In part III of its discussion, which alone it certified for publication, the Court of Appeal reviewed
phase III of the trial.
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Specifically, in part III, the Court of Appeal concluded, inter alia, that the superior court erred by
instructing the jury to the effect that Aerojet's site investigation expenses were not defense costs to
the extent that they were linked to orders or requests by the United States or the State of California.
It held in substance as follows: Generally, site investigation expenses by an insured are defense
costs to the extent that they are reasonable and necessary to avoid or at least minimize liability;
AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 818-843 [274 Cal.Rptr. 820, 799 P.2d 1253]
is not to the contrary, standing as it does only for the proposition that certain site investigation
expenses by a third party—such as those included within “response costs” by the United States
under CERCLA—may be indemnification costs to the extent that they must be reimbursed by the
insured and resolve liability for specified harm; nevertheless, under the approach of the United
States District Court in Fireman's Fund Ins. Companies v. Ex-Cell-O Corp. (E.D.Mich. 1992) 790
F.Supp. 1318, 1338 (hereafter sometimes Ex-Cell-O I), and Fireman's Fund Ins. Companies v.
Ex-Cell-O Corp. (E.D.Mich. 1992) 790 F.Supp. 1339, 1346 (hereafter sometimes Ex-Cell-O II),
there is a presumption that an insured's site investigation expenses in connection with a Remedial
Investigation/Feasibility Study or RI/FS responding to an order or request by the United States
for specific information under CERCLA are not defense costs, but that presumption may be
rebutted by the insured by showing that the site investigation expenses in question were reasonable
and necessary to avoid or at least minimize liability and *55  would have been incurred even
in the absence of such order or request; the general rule applies to Aerojet's site investigation
expenses against (1) the private actions, (2) the state's action under the Porter-Cologne Water
Quality Control Act and the various administrative orders or requests antecedent thereto, which
were determined not to have sought site investigation, and (3) as qualified below, against the
federal and state CERCLA actions; the exception applies to Aerojet's site investigation expenses in
connection with the Remedial Investigation/Feasibility Study responding to any order or request by
the federal or apparently the state government for specific information under CERCLA. Applying
the harmless error rule, it concluded that the superior court did indeed prejudice Aerojet: The
erroneous instruction, which was given at the commencement of this phase as well as at its
conclusion, effectively prevented Aerojet from presenting available evidence that had a tendency
in reason to prove that its site investigation expenses were reasonable and necessary to avoid or
at least minimize liability; moreover, it provided the jury with the wrong law to apply to such
evidence as Aerojet and the insurers had in fact presented.


In part III, the Court of Appeal also concluded that the superior court did not err in ruling that
defense costs could be allocated to the insured. It held to this effect: because Aerojet agreed that
it would pay its own defense costs under the “fronting” comprehensive general liability insurance
policies issued by INA from 1976 to 1984, it “should now carry [its] fair share of the burden” pro
rata based on the time of noninsurance within the time as a whole.


The Court of Appeal denied a petition for rehearing by Aerojet. On its own motion, it modified
part II of its opinion, which was unpublished, simply to add a single sentence at the very end in
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order to “note the obvious—that [its] decision in [this part] is based on the specific facts of this
case.” (Italics in original.)


On separate petitions by Aerojet and the insurers, we granted review. Pursuant to rule 29.2(b) of
the California Rules of Court, we subsequently specified the issues to be argued as indicated in
the introduction.


II
The issues to be resolved are whether, under standard comprehensive or commercial general
liability insurance policies, site investigation expenses may constitute defense costs that the insurer
must incur in fulfilling its duty to defend, and whether, under such policies, defense costs may be
allocated *56  to the insured. We shall first speak generally about the policies in question and then
turn to address each of the questions in turn. 8


8 The County of San Bernardino et al., which have been granted leave to appear as amici curiae
supporting Aerojet's position, have submitted a request for judicial notice of the following
commentaries: (1) Elliott, The New Comprehensive General Liability Policy (American
Management Association Reprint 1966); and (2) Obrist, The New Comprehensive General
Liability Insurance Policy—A Coverage Analysis (Defense Research Inst. Monograph
1966). We deny the request. We may take judicial notice only of matter that is “authorized
or required by law.” (Evid. Code, § 450.) The indicated commentaries are not such. (See id.,
§§ 451, 452.) They may nevertheless be consulted for whatever assistance they may furnish.
So they were in the past, in decisions including Montrose Chemical Corp. v. Admiral Ins.
Co. (1995) 10 Cal.4th 645, 671-672 [42 Cal.Rptr.2d 324, 913 P.2d 878]. So they will be
now as well.


A
(3) Standard comprehensive or commercial general liability insurance policies are contracts
between an insurer and an insured: In each, the insurer makes promises, and the insured pays
premiums, the one in consideration for the other, against the risk of loss. (E.g., Buss v. Superior
Court (1997) 16 Cal.4th 35, 44-45 [65 Cal.Rptr.2d 366, 939 P.2d 766].)


In pertinent part, standard comprehensive or commercial general liability insurance policies
provide that the insurer has a duty to indemnify the insured for those sums that the insured becomes
legally obligated to pay as damages for a covered claim. (E.g., Buss v. Superior Court, supra, 16
Cal.4th at p. 45.) By definition, this duty entails the payment of money (e.g., id. at p. 46), which is
expressly limited in amount (see Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra,
¶ 7:354, p. 7A-76), in order to resolve liability (e.g., Buss v. Superior Court, supra, 16 Cal.4th at p.
46). It is not narrowly confined to money that the insured must give under law as compensation to
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third parties, but may also include money that the insured must itself expend in equity in order to
provide relief of the same sort. (AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d at pp. 818-843.) It
runs to claims that are actually covered, in light of the facts proved. (E.g., Buss v. Superior Court,
supra, 16 Cal.4th at pp. 45-46.) It arises only after liability is established and as a result thereof.
(E.g., id. at p. 46; see Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 659, fn.
9.) It is triggered if specified harm is caused by an included occurrence, 9  so long as at least some
such harm results within the policy period. (Montrose Chemical Corp. v. Admiral Ins. Co., supra,
10 Cal.4th at pp. 669-673.) It extends to all *57  specified harm caused by an included occurrence,
even if some such harm results beyond the policy period. (See id. at p. 686.) In other words, if
specified harm is caused by an included occurrence and results, at least in part, within the policy
period, it perdures to all points of time at which some such harm results thereafter. 10  To illustrate
by a hypothetical similar to the present case: Insurer has a duty to indemnify Insured for those
sums that Insured becomes legally obligated to pay as damages for property damage caused by its
discharge of hazardous substances, up to a limit of $1 million. Insured discharges such a substance.
It thereby causes property damage to Neighbor's land, in the amount of $100,000 (determined by
the cost of returning the soil to its original condition), within the policy period of year 1. It causes
further damage of this sort as the substance spreads under the surface, in the amount of $100,000
annually, in year two through year thirty. Insured must pay Neighbor $3 million in damages under
judgment. Insurer must pay Insured the limit of $1 million for indemnification.


9 As stated, prior to 1966, in its insuring clause the standard comprehensive general liability
insurance policy covered specified harm, such as bodily injury or property damage, caused
by “accident” rather than by an “occurrence.” (Croskey et al., Cal. Practice Guide: Insurance
Litigation 2, supra, ¶ 7:26, p. 7A-8.) As pertinent here, the difference in words does not
reflect any difference in substance. (See id., ¶¶ 7:25 to 7:32, pp. 7A-8 to 7A-10.)


10 In Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645, we made the
point plain. Hence, the contrary premise on which Justice Chin rests his concurring and
dissenting opinion collapses as without support. In Montrose, we noted, and reaffirmed, the
“settled rule” of the case law that “an insurer on the risk when continuous or progressively
deteriorating [property] damage or [bodily] injury first manifests itself remains obligated
to indemnify the insured for the entirety of the ensuing damage or injury.” (Id. at p. 686,
italics added.) In Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996)
45 Cal.App.4th 1 [52 Cal.Rptr.2d 690], the Court of Appeal observed that, in Montrose, we
“relied upon existing case law holding that coverage for a manifested loss is not terminated
by the expiration of the policy; coverage continues until the damage is complete.” (Id. at
p. 50.) Citing such case law itself, it explained: “[T]he event which triggers an insurance
policy's coverage does not define the extent of the coverage. Although a policy is triggered
only if [bodily injury or] property damage takes place 'during the policy period,' once a policy
is triggered, the policy obligates the insurer to pay 'all sums' which the insured shall become
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liable to pay as damages for bodily injury or property damage. The insurer is responsible for
the full extent of the insured's liability ..., not just for the part of the [injury or] damage that
occurred during the policy period.” (Id. at p. 105.) In light of the foregoing, commentators
have soundly stated: “Courts reject the argument that [an] insurer should only be responsible
for [injury or] damage that took place during its policy period ....” (Croskey et al., Cal.
Practice Guide: Insurance Litigation 2, supra, ¶ 8:73.10, p. 8-19, italics in original.)
In Montrose, we also made plain that “successive” insurers “on the risk when continuous
or progressively deteriorating [property] damage or [bodily] injury first manifests itself” are
separately and independently “obligated to indemnify the insured”: “[W]here successive ...
policies have been purchased, bodily injury and property damage that is continuing or
progressively deteriorating throughout more than one policy period is potentially covered
by all policies in effect during those periods.” (Montrose Chemical Corp. v. Admiral
Ins. Co., supra, 10 Cal.4th at pp. 686-687.) The successive insurers are not “jointly and
severally liable.” (Id. at p. 681, fn. 19, italics omitted.) Rather, “[a]llocation of the cost of
indemnification” among such insurers “requires application of principles of contract law
to the express terms and limitations of the various policies” (ibid.) and, in their absence,
“equitable considerations” (id. at p. 687).


(4) Standard comprehensive or commercial general liability insurance policies also provide that
the insurer has a duty to defend the insured in any *58  action brought against the insured seeking
damages for a covered claim. (E.g., Buss v. Superior Court, supra, 16 Cal.4th at p. 45.) By
definition, the duty entails the rendering of a service, viz., the mounting and funding of a defense
(e.g., id. at p. 46), which is not limited, expressly or otherwise (see Travelers Ins. Co. v. Lesher
(1986) 187 Cal.App.3d 169, 191 [231 Cal.Rptr. 791], disapproved on other points, Buss v. Superior
Court, supra, 16 Cal.4th at pp. 50, fn. 12, & 52, fn. 14; cf. Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶ 7:647, p. 7B-32 [speaking generally and without specific reference
to such policies]), in order to avoid or at least minimize liability (see Gray v. Zurich Insurance Co.
(1966) 65 Cal.2d 263, 279 [54 Cal.Rptr. 104, 419 P.2d 168]). As such, it requires the undertaking
of reasonable and necessary efforts for that purpose (see ibid.), including investigation (see Pacific
Indem. Co. v. Universal etc. Ins. Co. (1965) 232 Cal.App.2d 541, 543-544 [43 Cal.Rptr. 26]). It
also requires the incurring of reasonable and necessary costs to that end (see Travelers Ins. Co.
v. Lesher, supra, 187 Cal.App.3d at p. 191), including investigative expenses (see Pacific Indem.
Co. v. Universal etc. Ins. Co., supra, 232 Cal.App.2d at pp. 543-544). It runs to claims that are
merely potentially covered, in light of facts alleged or otherwise disclosed. (E.g., Buss v. Superior
Court, supra, 16 Cal.4th at p. 46.) It arises as soon as tender is made (e.g., ibid.), before liability
is established and apart therefrom (e.g., Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10
Cal.4th at p. 659, fn. 9). It is discharged when the action is concluded. (E.g., Buss v. Superior
Court, supra, 16 Cal.4th at p. 46.) It may be extinguished earlier, if it is shown that no claim can in
fact be covered. (E.g., ibid.) If it is so extinguished, however, it is extinguished only prospectively
and not retroactively: Before, the insurer had a duty to defend; after, it does not have a duty to
defend further. (E.g., ibid.) It is triggered if specified harm may possibly have been caused by
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an included occurrence, so long as at least some such harm may possibly have resulted within
the policy period. (Cf. Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp.
669-673 [holding to such effect as to the duty to indemnify].) It extends to all specified harm
that may possibly have been caused by an included occurrence, even if some such harm may
possibly have resulted beyond the policy period. (Cf. id. at p. 686 [holding to such effect as to
the duty to indemnify].) In other words, if specified harm may possibly have been caused by an
included occurrence and may possibly have resulted, at least in part, within the policy period, it
perdures to all points of time at which some such harm may possibly have resulted thereafter. 11  To
illustrate again by a hypothetical: Insurer has a duty to defend Insured as to a claim for damages for
property damage caused by its discharge of hazardous substances brought by Neighbor. Insured
may possibly have discharged such a substance. It thereby may possibly have caused property
damage to *59  Neighbor's land within the policy period of year one. It may possibly have caused
further damage as the substance may possibly have spread under the surface in year two through
year thirty. Insurer must defend Insured as to the claim in its entirety.


11 See footnote 10, ante.


(5) It is plain that the insurer's duty to defend is broader than its duty to indemnify. (E.g., Buss
v. Superior Court, supra, 16 Cal.4th at p. 46.) But it is also plain that it is not unlimited. (E.g.,
ibid.) It extends beyond claims that are actually covered to those that are merely potentially so,
but no further. (E.g., ibid.)


Thus, in an action wherein all the claims are at least potentially covered because they may possibly
embrace some triggering harm of the specified sort within the policy period caused by an included
occurrence, the insurer has a duty to defend. (Buss v. Superior Court, supra, 16 Cal.4th at pp.
46-47.) “This obligation is express in the policy's language. It rests on the fact that the insurer
has been paid premiums by the insured for a defense. 'The rule is grounded in basic principles of
contract law.' [Citation.] The duty to defend is contractual. [Citations.] 'An insurer contracts to pay
the entire cost of defending ... claim[s]' that are at least potentially covered.” (Id. at p. 47.)


By contrast, in an action wherein none of the claims is even potentially covered because it does not
even possibly embrace any triggering harm of the specified sort within the policy period caused by
an included occurrence, the insurer does not have a duty to defend. (Buss v. Superior Court, supra,
16 Cal.4th at p. 47.) “This freedom is implied in the policy's language. It rests on the fact that the
insurer has not been paid premiums by the insured for a defense. This 'rule' too 'is grounded in basic
principles of contract law.' [Citation.] As stated, the duty to defend is contractual. 'The insurer has
not contracted to pay defense costs' for claims that are not even potentially covered.” (Ibid.)


It follows that, in a “mixed” action, in which at least one of the claims is at least potentially covered
and at least one of the claims is not, the insurer does not have a duty to defend the action in its
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entirety arising out of contract: It “has a duty to defend as to the claim[] that [is] at least potentially
covered, having been paid premiums by the insured therefor, but does not have a duty to defend
as to [the claim] that [is] not, having not been paid therefor.” (Buss v. Superior Court, supra, 16
Cal.4th at pp. 47-48.)


Nevertheless, the insurer has a duty to defend the entire “mixed” action imposed by law in support
of the policy: “To defend meaningfully, [it] must *60  defend immediately. [Citation.] To defend
immediately, it must defend entirely.” (Buss v. Superior Court, supra, 16 Cal.4th at pp. 48-49.)


It is manifest that this analysis applies, as it were, not only between claims but also between parts
of a single claim. 12


12 Pace Justice Kennard, who in her concurring and dissenting opinion essentially adheres to
views that we previously considered and found wanting. (Compare Buss v. Superior Court,
supra, 16 Cal.4th at pp. 44-49 with id. at pp. 62-66 (dis. opn. of Kennard, J.).)


Thus, when all the parts of a claim are at least potentially covered because each may possibly
embrace some triggering harm of the specified sort within the policy period caused by an included
occurrence, the insurer has a duty to defend. It has “ 'contract[ed] to pay the entire cost of defending'
” a claim of this sort. (Buss v. Superior Court, supra, 16 Cal.4th at p. 47.)


By contrast, when none of the parts of a claim is even potentially covered because it does not even
possibly embrace any triggering harm of the specified sort within the policy period caused by an
included occurrence, the insurer does not have a duty to defend. It “ 'has not contracted to pay
defense costs' ” for a claim of this sort. (Buss v. Superior Court, supra, 16 Cal.4th at p. 47.)


It follows that, as to a “mixed” claim, in which at least one of the parts is at least potentially
covered and at least one of the parts is not, the insurer does not have a contractual duty to defend
the claim in its entirety.


Nevertheless, the insurer has a prophylactic duty to defend the entire “mixed” claim. That is
because to defend meaningfully, it must defend immediately, and to defend immediately, it must
defend entirely.


B
(6a) The first issue on review concerns whether, under standard comprehensive or commercial
general liability insurance policies, site investigation expenses may constitute defense costs that
the insurer must incur in fulfilling its duty to defend.
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(7) The insurer has a duty to defend. In fulfilling its duty, it must undertake reasonable and
necessary efforts to avoid or at least minimize liability. To that end, it must incur reasonable
and necessary costs. All this it must do from as early as tender of the defense through as late as
conclusion of the action.


(6b) It follows that the insured's site investigation expenses constitute defense costs that the insurer
must incur in fulfilling its duty to defend if, *61  and only if, the following requirements are
satisfied. First, the site investigation must be conducted within the temporal limits of the insurer's
duty to defend, i.e., between tender of the defense and conclusion of the action. Second, the site
investigation must amount to a reasonable and necessary effort to avoid or at least minimize
liability. Third and final, the site investigation expenses must be reasonable and necessary for that
purpose.


Thus, if and to the extent that the insured's site investigation is conducted within the temporal limits
of the insurer's duty to defend and amounts to a reasonable and necessary effort to avoid or at least
minimize liability, the related site investigation expenses may possibly be defense costs that the
insurer must incur in fulfilling its duty to defend. If and to the extent that these site investigation
expenses are reasonable and necessary for that purpose, they are in fact defense costs that the
insurer must incur in fulfilling its duty to defend; but if and to the extent that they are not, they are
not. By contrast, if and to the extent that the site investigation is not conducted within the temporal
limits of the insurer's duty to defend or does not amount to a reasonable and necessary effort to
avoid or at least minimize liability, the related site investigation expenses cannot even possibly be
defense costs that the insurer must incur in fulfilling its duty to defend.


Not to the contrary is AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d 807. As pertinent here, that
decision stands only for the proposition that certain site investigation expenses by a third party
—such as those included within “response costs” by the United States under CERCLA—may be
indemnification costs to the extent that they must be reimbursed by the insured and resolve liability
for specified harm. (Id. at pp. 824-843.)(8)(See fn. 13.) It simply does not hold or state that such
expenses by an insured are not defense costs to the extent that they are reasonable and necessary
to avoid or at least minimize liability. 13  ( 6c) In AIU Ins. Co. v. Superior Court, we construed
standard policy language covering indemnification costs, i.e., “sums which [the insured] becomes
'legally obligated' to pay as 'damages' ... because of '[bodily injury or] property damage.' ” *62
(Id. at p. 824.) We concluded that the phrase “legally obligated” means required of the insured,
whether at law or in equity. (Id. at pp. 824-825.) We further concluded that the term “damages”
comprehends the insured's costs of providing the relief required, whether such costs are paid by
the insured itself or reimbursed by it to a third party. (Id. at pp. 825-842.) We then concluded
that the phrase “property damage” refers to specified harm that the insured has caused. (Id. at pp.
842-843.) It is manifest that site investigation expenses by the insured may not be indemnification
costs, i.e., “sums which [the insured] becomes 'legally obligated' to pay as 'damages' ... because
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of '[bodily injury or] property damage.' ” For example, such expenses may be required of the
insured under CERCLA even before it has been proved to have caused specified harm (see, e.g.,
42 U.S.C. § 9604(a)(1) [reaching “potentially responsible part[ies]” (italics added)])—and even if
it is subsequently proved not to have done so (see American Bumper v. Hartford Ins. (1996) 452
Mich. 440, 443-447, 460-463 [550 N.W.2d 475, 477-479, 485-486]).


13 At least as a general matter, under the analysis presented in the text, the costs that the
insurer must incur in fulfilling its duty to indemnify and the costs that it must incur in
fulfilling its duty to defend are mutually exclusive. Indemnification costs, i.e., expenses to
resolve liability, are expressly limited in the policy. They arise after the insured's liability is
established and as a result thereof. That is because indemnification presupposes that such
liability has actually been established in the past. (See Montrose Chemical Corp. v. Admiral
Ins. Co., supra, 10 Cal.4th at p. 659, fn. 9.) By contrast, defense costs, i.e., expenses to
avoid or at least minimize liability, are not limited by the policy, expressly or otherwise, but
impliedly extend to all such expenses as are reasonable and necessary. They arise before the
insured's liability is established and apart therefrom. That is because defense presupposes that
such liability may possibly be established in the future. (See ibid.) Thus, at least generally,
the same costs cannot be both indemnification costs and defense costs.


Whether the insured's site investigation expenses are defense costs that the insurer must incur
in fulfilling its duty to defend must be determined objectively, and not subjectively from the
viewpoint of either the insurer or the insured.


Specifically, whether the site investigation is conducted by the insured within the temporal limits of
the insurer's duty to defend must be assessed under an objective standard. What matters is whether
the site investigation actually occurs between tender of the defense and conclusion of the action,
not whether it is honestly believed to occur.


Whether the insured's site investigation amounts to a reasonable and necessary effort to avoid or
at least minimize liability must also be assessed under an objective standard. What matters here is
whether the site investigation would be conducted against liability by a reasonable insured under
the same circumstances. Were it not, the question would require a discernment of motive. Why
is the insured conducting the site investigation at issue? to resist liability? for that reason and
some other? for a reason altogether different? “Motive, however, is 'hard ... to discern.' ” (Buss
v. Superior Court, supra, 16 Cal.4th at p. 52, fn. 14, quoting Della Penna v. Toyota Motor Sales,
U.S.A., Inc. (1995) 11 Cal.4th 376, 405 [45 Cal.Rptr.2d 436, 902 P.2d 740] (conc. opn. of Mosk,
J.).) “That is true ... [as to] an individual: a person's mind and heart typically reveal themselves
and conceal themselves at one and the same time. It is truer still ... [as to] a group of individuals:
many minds and hearts are then involved, and they cannot simply be added up. And, of course, it is
truest ... [as to] a corporation or *63  similar entity”—like the typical commercial or governmental
insured: “the 'mind' and 'heart' of such a one is purely fictive.” (Della Penna v. Toyota Motor Sales,
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U.S.A., Inc., supra, 11 Cal.4th at p. 405 (conc. opn. of Mosk, J.); accord, Buss v. Superior Court,
supra, 16 Cal.4th at p. 52, fn. 14.)


Lastly, whether the insured's site investigation expenses are reasonable and necessary to avoid
or at least minimize liability must be assessed under an objective standard as well. What matters
here is whether the site investigation expenses would be incurred against liability by a reasonable
insured under the same circumstances. Were it not, this question too would require a discernment
of motive. Why is the insured incurring the site investigation expenses at issue? to resist liability?
for that reason and some other? for a reason altogether different? “Motive,” again, “is 'hard ... to
discern.' ” (Buss v. Superior Court, supra, 16 Cal.4th at p. 52, fn. 14.)


All this is true even in the general context of a governmental request or order for the insured to
conduct a site investigation and/or to incur site investigation expenses. Otherwise, the questions
whether the insured's site investigation is reasonable and necessary to avoid or at least minimize
liability and whether its site investigation expenses are reasonable and necessary for that
purpose would require a difficult discernment of motive. Why is the insured conducting the site
investigation in question and why is it incurring the site investigation expenses at issue? to resist
liability? to satisfy the government without regard to consequences? for an altogether different
reason? or, most plausibly, both to resist liability and to satisfy the government?


All this is also true even in the specific context of an order or request for a Remedial Investigation/
Feasibility Study or RI/FS under CERCLA by the United States. The federal government may
require or ask for such a study. (See 42 U.S.C. § 9604(a)(1).) It may conduct the study itself.
(See ibid.) If it does, it may compel the insured to reimburse it for the cost thereof. (42 U.S.C.
§ 9607(a).) The insured may be allowed to conduct the study if it is determined to be qualified
to do so, if it is subjected to federal government oversight and review, and if it agrees to make
reimbursement for the cost of such oversight and review. (42 U.S.C. § 9604(a)(1).) It is well known
that, by conducting the study itself, the insured may be able to avoid or at least minimize liability
—both for the costs of the study and for any costs subsequent thereto (see, e.g., Aetna Cas. and Sur.
Co., Inc. v. Pintlar Corp. (9th Cir. 1991) 948 F.2d 1507, 1517; see also AIU Ins. Co. v. Superior
Court, supra, 51 Cal.3d at p. 837 [stating that, “[a]s courts and commentators have recognized,
government cleanup efforts [under CERCLA] are generally considerably more expensive than
cleanups performed by” the insured]). *64  Here too, although the insured's motives may be hard
to discern, they are most plausibly both to resist liability and to satisfy the government.


Finally, on the question whether the insured's site investigation expenses are defense costs that the
insurer must incur in fulfilling its duty to defend, there arises the issue of the burden of proof.


In the general case, it is the insured that must carry the burden of proof on the existence, amount,
and reasonableness and necessity of the site investigation expenses as defense costs, and it must
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do so by the preponderance of the evidence. “Evidence Code section 500 provides that, generally,
a party desiring relief must carry the burden of proof thereon.” (Buss v. Superior Court, supra, 16
Cal.4th at p. 53.) Further, “Evidence Code section 115 ... provides that the burden of proof that
is generally applicable is proof by a preponderance of the evidence. Of course, this burden is the
'ordinary' one for civil actions. [Citations.] It is applicable to contractual causes of action.” (Buss
v. Superior Court, supra, 16 Cal.4th at pp. 53-54.)


By contrast, in the exceptional case, wherein the insurer has breached its duty to defend, it is the
insured that must carry the burden of proof on the existence and amount of the site investigation
expenses, which are then presumed to be reasonable and necessary as defense costs, and it is
the insurer that must carry the burden of proof that they are in fact unreasonable or unnecessary.
(Accord, Fireman's Fund Ins. Companies v. Ex-Cell-O Corp. (Ex-Cell-O II), supra, 790 F.Supp.
at p. 1346 [semble, but apparently intermingling the presumption affecting the burden of proof
and the presumption affecting the burden of producing evidence]; cf. Isaacson v. California Ins.
Guarantee Assn. (1988) 44 Cal.3d 775, 791 [244 Cal.Rptr. 655, 750 P.2d 297] [concluding that,
“if an insurer wrongfully fails to provide ... a defense, and the insured then settles the claim, ...
[i]n a later action against the insurer for reimbursement” “the insured is given the benefit of an
evidentiary presumption,” later expressly held to affect the burden of proof (Xebec Development
Partners, Ltd. v. National Union Fire Ins. Co. (1993) 12 Cal.App.4th 501, 549 [15 Cal.Rptr.2d
726]) that the insured was indeed liable on, and in the amount of, the settled claim, so long as the
settlement was reasonable].) As is ordinary in civil actions generally and for contractual claims
in particular, the insurer and the insured must each carry its burden of proof by a preponderance
of the evidence.


It follows that Aerojet's site investigation expenses may constitute defense costs that the insurers
must incur in fulfilling their duty to defend. From 1956 to about 1975, Aerojet had largely typical
comprehensive general liability insurance policies and similar instruments, covering specified
harm *65  including bodily injury and/or property damage, that were issued by various insurers.
From 1976 to 1984, it had “fronting” policies of this sort that were issued by INA. The record
on appeal shows that Aerojet's site investigation may have been conducted within the temporal
limits of each insurer's duty to defend. It also shows that the site investigation, at least in part,
may have amounted to a reasonable and necessary effort to avoid or at least minimize liability. It
finally shows that the site investigation expenses, at least in part, may have been reasonable and
necessary for that purpose. Whether and to what extent they actually were such are issues to be
resolved on retrial.


The insurers argue against the foregoing conclusion. They fail to persuade.


For example, the insurers imply that site investigation and site investigation expenses are peculiar
to hazardous substance discharge claims. That may be true. But it does not mean, as they apparently
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suppose, that site investigation cannot amount to a reasonable and necessary effort to avoid or
at least minimize liability or that site investigation expenses cannot be reasonable and necessary
for that purpose. Factually, a hazardous substance discharge claim may be sui generis. Legally,
however, it is not unique. The insurers maintain that the governmental actions were different from
others: They were not litigated, they did not seek a judgment; rather, they were negotiated, they
aimed at settlement. The governmental actions may have been unlike others in degree. But not in
kind. Many actions involve negotiation rather than litigation; many look toward settlement rather
than judgment. What matters is the legal “essence,” as it were, of any site investigation and any
site investigation expenses, and not their factual “accidents.”


In addition, the insurers assert that the insured will have carte blanche to pronounce any “site
investigation expenses” to be defense costs, provided only that the insured entertains an honest
belief—or persuasively says it entertains an honest belief—that they are. Not so. The standard is
objective, not subjective.


Further, the insurers imply that site investigation expenses may be included within “response
costs” under CERCLA. That may be true. But it does not mean, as they apparently suppose, that
site investigation expenses cannot be defense costs. For instance, the insured's site investigation
expenses for identifying the hazardous substance discharged may be “response costs” insofar as
they promote removal and remediation, by enabling it to determine how to neutralize the substance
in question. They may also be defense costs insofar as they are reasonable and necessary to avoid
or at least minimize liability, by making it possible for it to show that it was not in fact *66  the
source of the discharge. Any assumption that site investigation expenses cannot do double duty is
unsupported and hence must be rejected. So too any similar assumption about the site investigation
itself. If site investigation expenses must be incurred by the insurer in fulfilling its duty to defend
the insured, they must be incurred. The insurer gives, and the insured gets, what they bargained
for. Even if the insured may happen to derive some added benefit, the insurer does not shoulder
any added burden. The insurer may not be heard to complain. (Cf. Domtar, Inc. v. Niagara Fire
Ins. Co. (Minn. 1997) 563 N.W.2d 724, 738-739 [applying Minnesota law, but speaking generally:
That the same costs may do double duty as both indemnification costs and defense costs does not
mean that they do not do duty as the latter as well as the former].) 14


14 In General Acc. Ins. Co. v. State Dept. of Environ. (1996) 143 N.J. 462, 473-479 [672
A.2d 1154, 1160-1163], in which it applied New Jersey law, but spoke generally, the New
Jersey Supreme Court implied to the contrary. It evidently did so because it did not follow
a contractual/quasi-contractual analysis such as that set out in the text, but rather strayed—
erroneously, in our view—in the direction of vague “fairness” and rough “justice.” (See also
pp. 73-76, post.)
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Also, the insurers assume that site investigation expenses cannot be defense costs to the extent that
the underlying site investigation is ordered or requested by the federal or state government or, it
seems, by any other person or entity. Their premise is, apparently, that the effort undertaken by
a party in defending itself must be voluntary, as for example initiated and controlled by the party
itself. It is unsound. (See Hi-Mill Mfg. Co. v. Aetna Cas. & Sur. Co. (E.D.Mich. 1995) 884 F.Supp.
1109, 1116-1117 [applying Michigan law, but speaking generally]; American Bumper v. Hartford
Ins, supra, 452 Mich. at pp. 460-463 [550 N.W.2d at pp. 485-486 [same]; General Acc. Ins. Co. v.
State Dept. of Environ., supra, 143 N.J. at p. 476 [672 A.2d at pp. 1161-1162] [applying New Jersey
law, but speaking generally].) What matters is what is done, not why. All the same: Typically, the
effort undertaken by a defendant in responding to a plaintiff's interrogatories is not voluntary in
any real sense: It is initiated at the plaintiff's request and is controlled by the plaintiff's threat of a
motion to compel further responses. But, typically, the expenses of responding to interrogatories
may indeed be defense costs. The result is unaffected by the fact that a partial consent decree was
entered in the consolidated federal and state CERCLA actions, under which Aerojet was required to
“complete a Remedial Investigation/Feasibility Study” or “RI/FS,” which was subject to oversight
and review by the federal and state governments. (See American Bumper v. Hartford Ins, supra,
452 Mich. at pp. 460-463 [550 N.W.2d at pp. 485-486] [applying Michigan law, but speaking
generally].) (9) “To be sure, consent decrees bear some of the earmarks of judgments entered after
litigation. At the same time, because their terms are arrived at through *67  mutual agreement of
the parties, consent decrees also closely resemble contracts.” (Firefighters v. Cleveland (1986) 478
U.S. 501, 519 [106 S.Ct. 3063, 3073, 92 L.Ed.2d 405].) Their “most fundamental characteristic,”
however, is their “voluntary nature.” (Id. at pp. 521-522 [106 S.Ct. at p. 3075].) “Indeed, it is
the parties' agreement that serves as the source of the court's authority to enter any judgment at
all.” (Id. at p. 522 [106 S.Ct. at p. 3075].) “More importantly, it is the agreement of the parties,
rather than the force of the law upon which the complaint was originally based, that creates the
obligations embodied in a consent decree.” (Ibid.) 15


15 Insofar as the insurers' assumption that site investigation expenses cannot be defense costs to
the extent that the underlying site investigation is ordered or requested by the federal or state
government is based on the premise that such expenses are indemnification costs within the
meaning of AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d at page 824, i.e., “sums which
[the insured] becomes 'legally obligated' to pay as 'damages' ... because of '[bodily injury or]
property damage [,]' ” it is unsound. There is a suggestion that a “legal obligation” arises
from a governmental order and perhaps even from a governmental request. But any such
“legal obligation” need not be “to pay ... 'damages' ... because of '[bodily injury or] property
damage.' ” For example, as indicated in the text, a legal “obligation” may be imposed under
CERCLA even before specified harm is proved—and even if such harm is subsequently
disproved.
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(6d) Contrariwise, the insurers assume that site investigation expenses cannot be defense costs to
the extent that the underlying site investigation is “agreed” or “committed” to by the insured. Their
premise is, apparently, that the effort undertaken by a party in defending itself must be involuntary.
It is unsound. As stated, what matters is what is done, not why.


Next, the insurers assert that, if site investigation expenses may constitute defenses costs, so may
settlement costs—a result they say is untenable. Again, not so. Site investigation expenses may be
defense costs because they may be reasonable and necessary to avoid or at least minimize liability.
Settlement costs cannot be defense costs because, instead, they resolve liability.


Finally, the insurers imply that the standard for determining whether the insured's site investigation
expenses constitute defense costs is not a “bright line” rule and hence will encourage needless
litigation. To our mind, the test is clear. It is certainly as clear as the law allows. All must proceed
as best they can.


By giving an affirmative answer to the question whether site investigation expenses may constitute
defense costs that the insurer must incur in fulfilling its duty to defend, the Court of Appeal did not
err. Surely, it was right to hold prejudicially erroneous the superior court's instruction to the jury
to the effect that Aerojet's site investigation expenses did not constitute defense *68  costs to the
extent that they were linked to orders or requests by the United States or the State of California.
In its absence, there was a “reasonable chance” (College Hospital, Inc. v. Superior Court (1994)
8 Cal.4th 704, 715 [34 Cal.Rptr.2d 898, 882 P.2d 894], italics omitted) that the jury would have
found at least some of the site investigation expenses—which amounted to $26,655,787.01—to be
such. The insurers' claim to the contrary notwithstanding, evidence in support had been presented.


In answering the question of site investigation expenses as it did, the Court of Appeal erred
to the extent that it chose to adopt the approach of the federal district court in Ex-Cell-O I
(Fireman's Fund Ins. Companies v. Ex-Cell-O Corp., supra, 790 F.Supp. at p. 1338) and Ex-
Cell-O II (Fireman's Fund Ins. Companies v. Ex-Cell-O Corp., supra, 790 F.Supp. at p. 1346)—
which is, in substance, that an insured's site investigation expenses in connection with a Remedial
Investigation/Feasibility Study or RI/FS responding to an order or request by the United States for
specific information under CERCLA are presumed, albeit only rebuttably, not to be defense costs.
The federal district court did not present any reasoning, or cite any authority, in support. None is
apparent. We shall not follow. 16


16 In General Acc. Ins. Co. v. State Dept. of Environ., supra, 143 N.J. at page 477 [672 A.2d at
page 1162], and Domtar, Inc. v. Niagara Fire Ins. Co. (Minn.Ct.App. 1996) 552 N.W.2d 738,
751-752, affirmed in pertinent part, Domtar, Inc. v. Niagara Fire Ins. Co., supra, 563 N.W.2d
724, the New Jersey Supreme Court and the Minnesota Court of Appeals, respectively, also
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adopted the approach of the federal district court in Ex-Cell-O I and Ex-Cell-O II. Although
each cited the federal district court, neither presented any reasoning.
In Endicott Johnson Corp. v. Liberty Mut. Ins. Co. (N.D.N.Y. 1996) 928 F.Supp. 176,
184, appeal and cross-appeal dismissed (2d Cir. 1997) 116 F.3d 53, the United States
District Court of the Northern District of New York held that it would “allocate” Remedial
Investigation/Feasibility Study or RI/FS costs as follows: “To the extent that an expense
is primarily attributable to remedial investigations ... the expense will be treated as a
defense cost. To the extent an expense is primarily attributable to feasibility studies ... the
expenses will be treated as damages to be indemnified. Finally, to the extent the Court cannot
determine ... whether an expense is attributable to either RI or FS, the Court will have broad
discretion to allocate the expense in an equitable manner.” (Fn. omitted.) The court thought
its method was “simple.” (Ibid.) In light of the analysis presented in the text, we think it is
simplistic.


C
(10a) The second issue on review concerns whether, under standard comprehensive or commercial
general liability insurance policies, defense costs may be allocated to the insured.


(11) The insurer has a duty arising out of the policy as a contract to defend as to a claim, or a part of
a claim, that is at least potentially covered because it may possibly embrace some triggering harm
of the specified sort within the policy period caused by an included occurrence. It has been held
*69  that, under principles of the law of contract, the insurer may not obtain reimbursement from
the insured for defense costs that can be allocated to a claim that is at least potentially covered:
“With regard to defense costs” of this sort, “the insurer has been paid premiums by the insured.
It bargained to bear these costs. To attempt to shift them would upset the arrangement.” (Buss v.
Superior Court, supra, 16 Cal.4th at pp. 49-50.) Implicit in this holding is the proposition that the
insurer may not obtain reimbursement from the insured for defense costs that can be allocated to
a part of a claim that is at least potentially covered. It follows that, pursuant to contract, defense
costs that can be allocated to a claim, or a part of a claim, that is at least potentially covered cannot
be allocated to the insured.


By contrast, the insurer does not have a duty arising out of the policy as a contract—but may have
one imposed by law in support thereof—to defend as to a claim, or a part of a claim, that is not
even potentially covered because it does not even possibly embrace any triggering harm of the
specified sort within the policy period caused by an included occurrence. It has been held that,
under principles of the law of restitution, the insurer may obtain reimbursement from the insured
for defense costs that can be allocated solely to a claim that is not even potentially covered: “With
regard to defense costs” of this sort, “the insurer has not been paid premiums by the insured. It
did not bargain to bear these costs. To attempt to shift them would not upset the arrangement.
[Citation.] The insurer therefore has a right of reimbursement that is implied in law as quasi-
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contractual ....” (Buss v. Superior Court, supra, 16 Cal.4th at pp. 50-51.) Implicit in this holding
is the proposition that the insurer may obtain reimbursement from the insured for defense costs
that can be allocated solely to a part of a claim that is not even potentially covered. It follows that,
pursuant to quasi-contract, defense costs that can be allocated solely to a claim, or a part of a claim,
that is not even potentially covered can be allocated to the insured.


On the allocation of defenses costs to the insured, it is the insurer that must carry the burden of
proof, and it must do so by the preponderance of the evidence. What we said above we say here:
“Evidence Code section 500 provides that, generally, a party desiring relief must carry the burden
of proof thereon,” and “Evidence Code section 115 ... provides that the burden of proof that is
generally applicable is proof by a preponderance of the evidence.” (Buss v. Superior Court, supra,
16 Cal.4th at p. 53.) We discern no reason to make an exception here.


(10b) In the case at bar, the record on appeal discloses this: From 1956 to about 1975, Aerojet
had largely typical comprehensive general liability insurance policies and similar instruments,
covering specified harm including bodily injury and/or property damage, that were issued by
various *70  insurers. From 1976 to 1984, it had “fronting” policies of this sort that were issued
by INA. With the exception of INA, as to which Aerojet agreed to pay its own defense costs
and indeed to defend itself, 17  the insurers each had a duty to defend all the governmental and
private actions in their entirety—to be precise, each had such a duty separate and independent
from the others (Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 37 [17 Cal.Rptr. 12,
366 P.2d 455]). In each action, each insurer was presented with what was in substance a single
broad “mixed” claim. That claim was predicated on facts, alleged or otherwise disclosed, to the
effect that, throughout the course of its operations from the early 1950's into the 1980's, Aerojet
discharged hazardous substances in an ongoing fashion at its Sacramento site and thereby caused
pollution in and around that location resulting in continuous and/or progressively deteriorating
bodily injury and/or property damage. That claim, therefore, was at least potentially covered in
part under each of the policies pertinent here because it might possibly involve specified harm
caused by an included occurrence, 18  with triggering harm of that sort within the policy period in
question. Each insurer was “on the risk” for at least one such period. None was on the risk for
all. Each, as stated, was presented with a “mixed” claim: At least one of the parts was at least
potentially covered because it might possibly embrace some triggering harm of the specified sort
within the policy period caused by an included occurrence, and at least one of the parts was not
even potentially covered because it did not even possibly embrace any triggering harm of the
specified sort within the policy period caused by an included occurrence. Nevertheless, each had
a duty, prophylactic although not contractual, to defend all the parts. 19  It is true that INA had no
duty to defend whatsoever. But that fact is immaterial so far as the other insurers are concerned.
The “fronting” policies created rights and duties between Aerojet and INA. They did not even
purport to create any right or duty in either Aerojet or INA as against the world, including the
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other insurers. Nor could they. As contracts, they were effective only between Aerojet and INA.
(Chandler v. Roach (1957) 156 Cal.App.2d 435, 444 [319 P.2d 776].) *71


17 In stating that Aerojet agreed to pay its own defense costs and indeed to defend itself, we
merely follow the language of the “fronting” policies. Of course, Aerojet did not “contract”
with itself to impose an “obligation” on itself.


18 Or, similarly, by “accident,” etc. (See fn. 9, ante.)


19 Each may also have had a corresponding right of some sort to require the others to share
in discharging the duty or at least to contribute to its costs. (See generally, Croskey et al.,
Cal. Practice Guide: Insurance Litigation 2, supra, ¶¶ 8:73.10 to 8:73.19, pp. 8-17 to 8-22
[surveying the topic]; see also Haskel, Inc. v. Superior Court (1995) 33 Cal.App.4th 963,
976, fn. 9 [39 Cal.Rptr.2d 520] [appearing to assume such a right]; cf. Montrose Chemical
Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 687 [stating that, “leaving aside the
availability of excess (multiple) policies or 'other insurance' clauses, and absent express
policy language decreeing the manner of apportionment of contribution among successive
liability insurers, the courts will generally apply equitable considerations to spread the cost
[of indemnification] among the several policies and insurers”].)


It follows that, if it carries the burden of proof by a preponderance of the evidence, each insurer
may allocate defense costs to Aerojet for any part of the single broad “mixed” claim presented
in the governmental and private actions that was not even potentially covered because it did not
even possibly embrace any triggering harm of the specified sort within its policy period or periods
caused by an included occurrence. For example, on the requisite proof, it may allocate defense
costs for a part involving acts or omissions that may possibly have caused bodily injury or property
damage—whether continuous or progressively deteriorating, on the one side, or discrete, on the
other side—only after its policy or policies expired. (Cf. Maples v. Aetna Cas. & Surety Co.
(1978) 83 Cal.App.3d 641, 644-650 [148 Cal.Rptr. 80] [holding that there is no coverage under a
comprehensive general liability policy as to acts or omissions that caused specified harm of any
kind only after the policy expired].) On same proof, it may also allocate defense costs for a part
involving acts or omissions that may possibly have caused bodily injury or property damage—
specifically, discrete bodily injury or property damage—only before its policy or policies incepted.
(Cf. Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 691 [implying that there
is no coverage under a comprehensive general liability policy as to acts or omissions that caused
specified, discrete harm only before the policy incepted].)


Aerojet argues against the foregoing conclusion. It fails to persuade. It does not take any account
of the fact that the insurer's duty to defend the entire “mixed” claim is prophylactic and not
contractual.
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The insurers also argue against the foregoing conclusion. They too fail to persuade.


Generally, the insurers assume that their contractual duty to defend is limited to only that part
of a “mixed” claim that comes within a policy period because specified harm may possibly have
been caused by an included occurrence therein. They are wrong. As explained above, the duty to
defend embraces all the parts of such a claim in which some such harm may possibly have resulted,
whether within the policy period or beyond.


More specifically, the insurers imply that they may allocate defense costs to Aerojet more broadly,
apparently based on the “fronting” policies issued by INA to Aerojet, or at least on the fact that
Aerojet chose to avail itself of such policies. They are wrong here as well. Whatever duty to
defend each may have had was provided for in its own policy or policies, and was not affected
by Aerojet's subsequent agreement to pay its own defense costs, and indeed defend itself, under
INA's. At bottom, their reasoning seems as *72  follows: If Aerojet had been issued policies by
INA that were not of the “fronting” kind, they could have sought “equitable contribution” from
INA as to the defense costs (Truck Ins. Exchange v. Amoco Corp. (1995) 35 Cal.App.4th 814,
827 [41 Cal.Rptr.2d 551]; see generally, Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d
at pp. 35-38); because it did not, it should be required to contribute itself. Such an inference
fails. At the outset, Aerojet was in fact issued “fronting” policies by INA. Had the situation been
different, it might have led to different consequences. But it was not. Be that as it may, let us
assume that, if Aerojet had been issued policies by INA that were not of the “fronting” kind, INA
might have been required to make an equitable contribution to the defense costs. (See, e.g., CNA
Casualty of California v. Seaboard Surety Co. (1986) 176 Cal.App.3d 598, 620 [222 Cal.Rptr.
276].) That assumption, however, does not compel the conclusion that, because it was issued
“fronting” policies by INA, Aerojet should be required to make such a contribution itself. Although
insurers may be required to make an equitable contribution to defense costs among themselves,
that is all: An insured is not required to make such a contribution together with insurers. (Truck
Ins. Exchange v. Amoco Corp., supra, 35 Cal.App.4th at pp. 827-828; County of San Bernardino v.
Pacific Indemnity Co. (1997) 56 Cal.App.4th 666, 690-691 [65 Cal.Rptr.2d 657] [following Truck
Ins. Exchange].) Equitable contribution applies only between insurers (Truck Ins. Exchange v.
Amoco Corp., supra, 35 Cal.App.4th. at p. 828; County of San Bernardino v. Pacific Indemnity Co.,
supra, 56 Cal.App.4th at pp. 690-691 [following Truck Ins. Exchange]), and only in the absence of
contract (see Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 687). It therefore
has no place between insurer and insured, which have contracted the one with the other. (12)(See
fn. 20) Neither does it have any place between an insurer and an uninsured or “self-insured” 20


party. (Truck Ins. Exchange v. Amoco Corp., supra, 35 Cal.App.4th at pp. 827-828; County of San
Bernardino v. Pacific Indemnity Co., supra, 56 Cal.App.4th at pp. 690-691 [following Truck Ins.
Exchange].) 21
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20 In a strict sense, “self-insurance” is a “misnomer.” (Nabisco, Inc. v. Transport Indemnity Co.
(1983) 143 Cal.App.3d 831, 836 [192 Cal.Rptr. 207]; accord, Orange County Water Dist.
v. Association of Cal. Water etc. Authority (1997) 54 Cal.App.4th 772, 777 [63 Cal.Rptr.2d
182].) “Insurance is a contract whereby one undertakes to indemnify another against loss,
damage, or liability arising from a contingent or unknown event.” (Ins. Code, § 22.) “[S]elf-
insurance ... is equivalent to no insurance ....” (Richardson v. GAB Business Services, Inc.
(1984) 161 Cal.App.3d 519, 523 [207 Cal.Rptr. 519].) As such, it is “repugnant to the [very]
concept of insurance ....” (Ibid.) If insurance requires an undertaking by one to indemnify
another, it cannot be satisfied by a self-contradictory undertaking by one to indemnify
oneself.


21 We find nothing contrary in City of Oxnard v. Twin City Fire Ins. Co. (1995) 37 Cal.App.4th
1072 [44 Cal.Rptr.2d 177], or Nabisco, Inc. v. Transport Indemnity Co., supra, 143
Cal.App.3d 831. Each decision holds only that an “excess insurer” does not have a duty
to defend an insured until “primary insurance” in the form of a so-called “self-insured
retention” is exhausted. (City of Oxnard v. Twin City Fire Ins. Co., supra, 37 Cal.App.4th
at pp. 1076-1078; Nabisco, Inc. v. Transport Indemnity Co., supra, 143 Cal.App.3d at pp.
834-837.) The insurers here are not “excess insurers.” By their own admission, they are
“primary insurers.”


(10c) It bears repeating: If specified harm may possibly have been caused by an included
occurrence and may possibly have resulted, at least in *73  part, within the policy period, the
duty to defend perdures to all points of time at which some such harm may possibly have resulted
thereafter.


By giving an affirmative answer to the question whether defense costs may be allocated to the
insured, the Court of Appeal did not err.


In answering the question of allocation of defense costs as it did, the Court of Appeal erred to
the extent that it strayed away from the contractual/quasi-contractual analysis set out above in the
direction of vague “fairness” and rough “justice.” 22


22 Following decisions such as Ins. Co. North America v. Forty-Eight Insulations (6th Cir. 1980)
633 F.2d 1212, 1224-1225, rehearing granted in part and denied in part sub nomine Ins. Co.
of N.A. v. Forty-Eight Insulations (6th Cir. 1981) 657 F.2d 814, and its progeny including
Sharon Steel v. Aetna Cas. and Sur. (Utah 1997) 931 P.2d 127, 140-142, Owens-Illinois, Inc.
v. United Ins. Co. (1994) 138 N.J. 437, 479 [650 A.2d 974, 995-996], and Gulf Chemical &
Metallurgical v. Associated Metals (5th Cir. 1993) 1 F.3d 365, 372. It is perhaps in Owens-
Illinois that the concern with “fairness” and “justice” instead of contract and quasi-contract is
most evident. There, the New Jersey Supreme Court stated: “When periods of no insurance”
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along with periods of insurance “reflect a decision by an actor to assume or retain a risk,
as opposed to periods when coverage for a risk is not available, to expect the risk-bearer to
share in the allocation is reasonable.” (Owens-Illinois, Inc. v. United Ins. Co., supra, 138
N.J. at p. 479 [650 A.2d at p. 995].) Only if one's expectation ignores contract in favor of
“fairness” and “justice.” For if an actor shifts a risk in some periods and not in others, so far
as contract is concerned its omission should generally have the same effect whether it finds
its genesis in choice or in compulsion.


The Court of Appeal expressed the view that the “logical conclusion” of such contractual/
quasi-contractual analysis “would permit [Aerojet] to have been fully insured, for example, with
Transport Indemnity ... for only 1 year out of the 30 years at issue here, then to have carried the
subject INA policies for the remaining 29 years but claim a defense from Transport Indemnity for
the entire 30-year period.”


The Court of Appeal stated that, under its illustration, Aerojet would not have a right to a defense
by Transport Indemnity against an entire claim of bodily injury or property damage spanning all
30 years. It implied that 29/30 of the defense costs would have to be allocated to Aerojet, in the
apparent belief that “ '... the insured must bear its share of those costs determined by the fraction
of the time of injurious exposure in which it lacked coverage [.]' ” (Quoting Gulf Chemical &
Metallurgical v. Associated Metals, supra, 1 F.3d at p. 372.) *74


But, as explained, even in the Court of Appeal's illustration, Aerojet might indeed have a right
to a defense by Transport Indemnity against the entire claim. Its right would be contractual if all
the years of the claim were at least potentially covered because year one might possibly have
embraced some triggering harm of the specified sort caused by an included occurrence, and year
two through year thirty might possibly have embraced some such harm resulting therefrom. By
contrast, its right would be prophylactic if some of the years of the claim were at least potentially
covered and the others were not, on the ground that the first year might possibly have embraced
some triggering harm of the specified sort caused by an included occurrence, but some of the
succeeding 29 years might possibly have embraced some such harm resulting therefrom and the
others did not even possibly do so.


As also explained, even though in the Court of Appeal's illustration Transport Indemnity might
indeed be able to allocate defense costs to Aerojet, it would be able to do so only as to the part of
the claim that was not even potentially covered. It would not be able to do so in accordance with
any mechanical pro rata formula based on the time of noninsurance within the time as a whole.
Especially so, because, contrary to the assumption, the duty to defend is not limited to the policy
period. 23  If specified harm may possibly have been caused by an included occurrence and may
possibly have resulted, at least in part, within the policy period, it perdures to all points of time at
which some such harm may possibly have resulted thereafter. 24
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23 To the extent that they state or imply otherwise, such decisions as Ins. Co. North America v.
Forty-Eight Insulations, supra, 633 F.2d at pages 1224 to 1225, and its progeny including
Sharon Steel v. Aetna Cas. and Sur., supra, 931 P.2d at pages 140 to 142, Owens-Illinois, Inc.
v. United Ins. Co., supra, 138 N.J. at page 479 [650 A.2d at page 995], and Gulf Chemical &
Metallurgical v. Associated Metals, supra, 1 F.3d at page 372, are unsound under the analysis
presented in the text.


24 The result might be different if the standard comprehensive or commercial general liability
insurance policy were a kind of “claims made” policy. (See Montrose Chemical Corp. v.
Admiral Ins. Co., supra, 10 Cal.4th at pp. 688-689.) Under a policy of this sort, “the insurer
generally is responsible for loss resulting from claims made during the policy period”—
and only for loss resulting from claims made during the policy period—“no matter when
the liability-generating event took place.” (Helfand v. National Union Fire Ins. Co. (1992)
10 Cal.App.4th 869, 885, fn. 8 [13 Cal.Rptr.2d 295].) The standard policy, however, is not
such. (See Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 688-689.)
Neither is any of Aerojet's policies pertinent here.


Lastly, even though in the Court of Appeal's illustration Aerojet may be said to have “assumed the
risk of defending against claims” during year two through year thirty—strictly speaking, it simply
did not shift the risk to another 25  —and hence “should now carry ... the burden,” it did not thereby
affect Transport Indemnity's duty to defend. It “assumed the risk,” and *75  “should now carry ...
the burden,” of defending only against claims based on any harm that may possibly have been
caused only after Transport Indemnity's policy expired at the end of year one. Such a risk is surely
not negligible, extending as it does from year two through year thirty. But it is Transport Indemnity
that “assumed the risk,” and “should now carry ... the burden,” of defending against any claim
that is based on specified harm that may possibly have been caused by an included occurrence
and may possibly have resulted, albeit only in part, within the policy period in year one. Its duty
to defend was triggered when specified harm was possibly caused by an included occurrence,
because at least some such harm may possibly have resulted within the policy period in the first
year. It extended to all specified harm that was possibly caused by an included occurrence, even if
some such harm may possibly have resulted beyond the policy period in the succeeding 29 years.
In a word, although the trigger of the duty to defend is limited to the policy period, the extent of
the duty to defend is not. (Cf. Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at
p. 686 [holding that, although the trigger of the duty to indemnify is limited to the policy period,
the extent of the duty to indemnify is not]; Armstrong World Industries, Inc. v. Aetna Casualty &
Surety Co., supra, 45 Cal.App.4th at p. 105 [same].)


25 Aerojet was effectively uninsured, not “self-insured.” (See fn. 20, ante.)
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Beneath the Court of Appeal's concern about “fairness” and “justice” is, apparently, a belief that,
without an approach like the one it adopted, Aerojet might get a windfall from the insurers. That
is not the case. We shall assume for argument's sake that Aerojet has enjoyed great good luck
over against the insurers. But the pertinent policies provide what they provide. Aerojet and the
insurers were generally free to contract as they pleased. (Linnastruth v. Mut. Benefit etc. Assn.
(1943) 22 Cal.2d 216, 218 [137 P.2d 833].) They evidently did so. They thereby established
what was “fair” and “just” inter se. We may not rewrite what they themselves wrote. (Phelps v.
Allstate Ins. Co. (1980) 106 Cal.App.3d 752, 758 [165 Cal.Rptr. 263].) We must certainly resist
the temptation to do so here simply in order to adjust for chance—for the benefits it has bestowed
on one party without merit and for the burdens it has laid on others without desert. (See Third
Story Music, Inc. v. Waits (1995) 41 Cal.App.4th 798, 809 [48 Cal.Rptr.2d 747]; Walnut Creek Pipe
Distributors, Inc. v. Gates Rubber Co. (1964) 228 Cal.App.2d 810, 815 [39 Cal.Rptr. 767].) 26


As a general matter at least, we do not add to, take away from, or otherwise modify a contract
for “public policy considerations.” *76  (AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d at p.
818.) 27  We would certainly not do so here, where such considerations depend in large part on the
amassing and analyzing of complex and extensive empirical data, which belong more appropriately
to the executive and legislative branches than to the judicial. 28  We shall therefore allow whatever
“gains” and “losses” there may be to lie where they have fallen. 29  *77


26 We are consequently in accord with decisions that have resisted temptation in this regard,
such as Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., supra, 45
Cal.App.4th at pages 55 to 57, and Keene Corp. v. Ins. Co. of North America (D.C. Cir. 1981)
667 F.2d 1034, 1050 [215 App.D.C. 156], and are contra to those that have not, such as Ins.
Co. North America v. Forty-Eight Insulations, supra, 633 F.2d at pages 1224 to 1225, and
its progeny including Sharon Steel v. Aetna Cas. and Sur., supra, 931 P.2d at pages 140 to
142, Owens-Illinois, Inc. v. United Ins. Co., supra, 138 N.J. at page 479 [650 A.2d at page
995], and Gulf Chemical & Metallurgical v. Associated Metals, supra, 1 F.3d at page 372. At
least to some extent, the latter seem predicated on the assumption that equitable contribution
is applicable between an insurer and an uninsured or “self-insured” party. As explained in
the text, that assumption is unsound.


27 We therefore cannot, and will not, follow courts that do, such as the New Jersey Supreme
Court in Owens-Illinois, Inc. v. United Ins. Co., supra, 138 N.J. at pages 474 to 480 [650
A.2d at pages 993-996].


28 In Owens-Illinois, Inc. v. United Ins. Co., supra, 138 N.J. at pages 474 to 480 [650 A.2d at
pages 993-996], a case involving asbestos, the New Jersey Supreme Court all but conceded
as much. It declined to amass and analyze the pertinent empirical data itself in favor of



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=22CALIF2D216&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_218 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=22CALIF2D216&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_218 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114501&pubNum=661&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=106CAAPP3D752&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_758 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=106CAAPP3D752&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_758 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112406&pubNum=227&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=41CALAPP4TH798&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_809 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=41CALAPP4TH798&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_809 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996021327&pubNum=3484&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=228CAAPP2D810&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_815 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=228CAAPP2D810&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_815 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964109635&pubNum=227&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D818&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D818&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=45CALAPP4TH55&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_55&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_55 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=45CALAPP4TH55&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4041_55&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_55 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982100485&pubNum=0000350&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1050 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982100485&pubNum=0000350&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1050 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=0000350&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1224 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=0000350&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1224&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1224 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997031179&pubNum=0000661&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_140&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_140 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997031179&pubNum=0000661&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_140&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_140 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_995 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_995 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993168355&pubNum=506&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_372 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=0000162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_993&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_993 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=0000162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_993&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_993 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=0000162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_993&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_993 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=0000162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_993&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_993 





Aerojet-General Corp. v. Transport Indem. Co., 17 Cal.4th 38 (1997)
948 P.2d 909, 70 Cal.Rptr.2d 118, 46 ERC 1025, 28 Envtl. L. Rep. 20,590...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 37


directing the trial court, at page 477 [650 A.2d at page 994], to “appoint a master, one skilled
in the economics of insurance, to” attempt to do so.


29 We observe that Aerojet may indeed have gotten from the insurers more in defense costs
than it could have gotten in indemnification costs. But it got no more than it had a right to:
Although indemnification costs were limited by the pertinent policies, defense costs were
not. The insurers might perhaps have avoided such a pass, as through the issuance of “self-
consuming” or “burning limits” policies, under which the indemnification limit is reduced
dollar for dollar by defense costs until zero is reached and the duty to indemnify and the duty
to defend are then terminated (see Croskey et al., Cal. Practice Guide: Insurance Litigation
2, supra, ¶  7:656, p. 7B-34). They apparently did not attempt to do so.
The insurers may be understood to argue that, if the same costs may be characterized as both
indemnification costs and defense costs, they should be characterized as the former rather
than the latter.
At least as a general matter, as we have explained, indemnification costs and defense costs
are mutually exclusive: The latter are expenses to avoid or at least minimize liability that
arise before the insured's liability is established and apart therefrom; the former are expenses
to resolve liability that arise after the insured's liability is established and as a result thereof.
Hence, at least as a general matter, the same costs cannot be characterized as both. In any
event, they should not be characterized as the former rather than the latter, as it were, by
default. No basis exists therefor in the pertinent policies. None shall be created here. (See
Domtar, Inc. v. Niagara Fire Ins. Co., supra, 563 N.W.2d at pp. 738-739 [applying Minnesota
law, but speaking generally, to the effect that, even if the same costs could be characterized as
both indemnification costs and defense costs, they should not be characterized as the former
rather than the latter: that the same costs may do double duty as both indemnification costs
and defense costs means that they do, in fact, do duty as the latter as well as the former].)
In her concurring and dissenting opinion, in which she invokes the public policy underlying
Insurance Code section 533 not to encourage “wilful acts” on the part of the insured by
prohibiting indemnification by the insurer for any liability based thereon (e.g., Horace Mann
Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1087 [17 Cal.Rptr.2d 210, 846 P.2d 792]; Gray
v. Zurich Insurance Co., supra, 65 Cal.2d at pp. 277-278), Justice Kennard creates a novel,
and concededly “complicated” (conc. and dis. opn. of Kennard, J., post, at p. 87), scheme to
govern when, if ever, the same costs could be characterized as both indemnification costs and
defense costs. The premise is that, by incurring defense costs that obviate indemnification
costs, the insurer incurs indemnification costs. It is unsound. It would threaten to transform
all defense costs into indemnification costs. That is certainly true of all defense costs that
prove to be well spent, that is to say, all that in fact avoid or at least minimize liability. For
defense costs of this sort necessarily obviate indemnification costs.


III



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994251350&pubNum=0000162&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_994&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_994 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0417043213&pubNum=0108109&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997117589&pubNum=0000595&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_738 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS533&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=4CAL4TH1076&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_1087&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1087 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=4CAL4TH1076&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_1087&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1087 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993067177&pubNum=661&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=65CALIF2D277&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_277 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=65CALIF2D277&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_277 





Aerojet-General Corp. v. Transport Indem. Co., 17 Cal.4th 38 (1997)
948 P.2d 909, 70 Cal.Rptr.2d 118, 46 ERC 1025, 28 Envtl. L. Rep. 20,590...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 38


For the reasons stated above, we conclude that we must affirm in part and reverse in part the
judgment of the Court of Appeal. Specifically, we must: (1) affirm the judgment to the extent
that it holds that site investigation expenses may constitute defense costs that the insurer must
incur in fulfilling its duty to defend under standard comprehensive or commercial general liability
insurance policies; (2) affirm the judgment to the extent that it holds that defense costs may be
allocated to the insured under such policies; (3) reverse the judgment to the extent that it holds
that such costs should be allocated pro rata based on the time of noninsurance within the time as a
whole; (4) otherwise affirm the judgment; and (5) direct the Court of Appeal to remand the cause
to the superior court for proceedings not inconsistent with the views expressed in this opinion.


It is so ordered.


George, C. J., Werdegar, J., and Brown, J., concurred.


KENNARD, J.,
Concurring and Dissenting.-In this case, the majority addresses three issues concerning the rights
and duties of insurer and insured under a standard commercial general liability (CGL) insurance
policy when the insured has been sued for progressive property damage or personal injury caused
by toxic pollution. In my view, the majority decides only one of these issues correctly.


The first issue that the majority addresses is whether site investigation costs—that is, costs incurred
to determine the origin, nature, and extent of toxic pollution and the most appropriate remedial
measures—are defense costs that the insurer must incur in fulfilling its duty to defend. Starting
from the premise that defense costs and indemnity costs are mutually exclusive, the majority
concludes that site investigation costs are defense costs rather than indemnity costs when the
site investigation is conducted “within the temporal limits of the insurer's duty to defend” and
“amount[s] to a reasonable and necessary effort to avoid or at least minimize liability,” provided
that the claimed expenses are “reasonable and necessary for that purpose.” (Maj. opn., ante, at
pp. 60-61.) *78


Instead of starting from the premise that defense costs and indemnity costs are mutually exclusive, I
would begin by acknowledging that site investigation may serve both to avoid or minimize liability
and to discharge a cleanup obligation, and therefore a particular site investigation cost may be both
a defense cost and an indemnity cost. Next, I would separately consider the situations of insureds
who did not pollute, insureds who polluted but did not expect or intend the resulting harm, and
insureds who polluted and did expect or intend the resulting harm.


In the first situation, in which it is ultimately determined, by judgment or settlement, through
site investigation or otherwise, that the insured has no liability for toxic pollution, the absence
of liability means that there are no indemnity costs. In this situation, all site investigation costs
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reasonably incurred as part of the ultimately successful effort to avoid liability should be treated as
defense costs that the insurer must pay under its duty to defend. In the second situation, in which
it is ultimately determined that the insured is a toxic polluter but one who did not expect or intend
the resulting harm, the duty to defend requires the insurer to pay site investigation costs reasonably
incurred to avoid or minimize liability, but if those same costs also serve to discharge the insured's
cleanup liability, then they also constitute indemnity costs that the insurer may credit against the
liability limits of the policy. In the third situation, in which it is ultimately determined that the
insured is a toxic polluter who expected or intended the resulting harm, the public policy against
indemnity for willful wrongs must be considered in deciding whether the insurer is obligated to
pay site investigation costs. To the extent that site investigation serves to discharge the insured's
cleanup liability, this public policy requires that the insured rather than the insurer bear those
cleanup costs.


The second issue that the majority addresses is whether, when the insurer has incurred costs
in the defense of what the majority terms a “mixed claim,” meaning a claim having parts
that are potentially covered and parts that are not potentially covered, the insurer may obtain
reimbursement from the insured for defense costs that may be allocated solely to parts of the claim
that are not potentially covered. The majority decides that an insurer may obtain reimbursement
from the insured for such costs, treating this issue as controlled by this court's recent decision in
Buss v. Superior Court (1997) 16 Cal.4th 35 [65 Cal.Rptr.2d 366, 939 P.2d 766]. I dissented in Buss
(id. at p. 62) and would not further extend the scope of that misguided decision, which ignored
clear policy language and standard principles of contract law.


The third issue concerns equitable allocation of defense costs among insurers having defense
obligations that overlap because each insurer afforded coverage during part of the time when
a progressive property damage *79  or personal injury was occurring. Specifically, the issue is
whether, in the process of equitably allocating defense costs among insurers having overlapping
defense obligations, an insured who lacked coverage during part of the period in question may be
treated as its own insurer and on this basis equitably allocated a portion of the defense costs. The
majority concludes that in this situation those insurers having a duty to defend are required to bear
all defense costs and that no portion of the defense costs may be allocated to the insured. I agree
and concur in this portion of the majority opinion.


I


Since 1951, Aerojet-General Corporation (Aerojet) has operated a large facility near Sacramento
to develop and produce missile and rocket motors under government contracts. Between 1956 to
1984, the time period relevant here, Aerojet purchased liability coverage under a series of CGL
policies issued by various insurers. Between 1976 and 1984, Aerojet purchased “cash flow” or
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“fronting” policies from Insurance Company of North America (INA). These policies contained
endorsements that shifted to Aerojet the ultimate cost of both indemnification and defense.


In 1979, it was discovered that the groundwater beneath and around Aerojet's Sacramento facility
had been contaminated with trichloroethylene (TCE), a chemical solvent that Aerojet had used in
large quantities. Discovery of the TCE pollution led the federal and state governments and various
private parties to sue Aerojet, which sought indemnification and defense from its liability insurers.
The insurers (except INA) provided a defense but reserved their rights to dispute indemnity
coverage.


Several insurers commenced this action by filing a complaint for declaratory relief to clarify their
obligations under the CGL policies they had issued to Aerojet. Aerojet cross-complained against all
the insurance companies that had issued CGL policies to it between 1956 and 1984. The insurers'
complaint eventually was dismissed without prejudice, and the case went to trial on Aerojet's
cross-complaint. The action was tried in three phases. In the first phase, the trial court construed
the relevant disputed language of the insurance policies. In the second phase, the jury applied the
policy language as construed by the trial court to the evidence presented. Specifically, it applied
the standard CGL policy language limiting the insurers' obligations to harm that was “neither
expected nor intended from the standpoint of the insured,” and the jury concluded that there was
no indemnity coverage for the damages occasioned by the TCE pollution because Aerojet had
expected or intended the harm caused by that pollution. *80


Before the third phase began, the parties entered into a detailed stipulation. They agreed that the
insurers had paid or would pay all ordinary defense costs, such as attorney fees and expert witness
fees, through the final disposition of any appeal Aerojet would take from the judgment to be entered
in the action. They also agreed that in the third phase the parties would litigate only whether site
investigation expenses were defense costs, the insurers would not seek reimbursement of any part
of the ordinary defense costs, and Aerojet would not seek “bad faith” damages. Finally, they agreed
that if the case were to be retried following a reversal on appeal of the judgment that would be
entered after the conclusion of the third phase, then upon retrial the insurers would be free to seek
reimbursement for defense costs from Aerojet, and Aerojet in turn would be free to seek “bad
faith” damages from the insurers.


During the third phase of the trial, the jury determined that costs of government-mandated site
investigations were not defense costs, and therefore the insurers were not required to pay these
costs to discharge their duty to defend. The trial court entered judgment against Aerojet on its
cross-complaint. Aerojet appealed, raising issues relating to each of the three phases of the trial.


The Court of Appeal concluded that although the trial court had committed certain errors in the
first and second phases of the trial, Aerojet had not been prejudiced by these errors in light of the
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overwhelming evidence that Aerojet knew both that TCE was a highly toxic and harmful pollutant
and that its disposal practices were causing TCE pollution of the groundwater. Thus, the Court of
Appeal upheld the jury verdict at the second phase that, because Aerojet had expected or intended
the harm caused by the TCE pollution, the insurers had no indemnity obligation.


As for the third phase, the Court of Appeal reached these conclusions: (1) The jury's finding that
none of the site investigation expenses were defense costs was prejudicially affected by erroneous
instructions; and (2) liability for defense costs should be equitably apportioned among the various
insurers, and in this apportionment Aerojet should also bear a reasonable share because it chose
to be self-insured for defense costs, by means of the INA “fronting” policies, for part of the time
during which the harm was occurring. The Court of Appeal reversed the judgment as to the third
phase only and remanded for a limited new trial.


Aerojet petitioned this court for review, raising several issues. Three of the insurance carriers
also petitioned for review, raising only the issue *81  whether a CGL insurer's defense obligation
includes payment of site investigation costs. This court granted both petitions but ultimately limited
the issues on review to those that the majority addresses. This court has declined to address any
issue concerning the determination that, because Aerojet expected or intended the harm caused
by the TCE pollution, the insurers have no indemnity obligation. Accordingly, that determination
is no longer subject to appellate review and will become final.


II


The standard CGL policy defines the insurer's indemnity obligation as the duty to pay “all sums
that the insured becomes legally obligated to pay as damages” as a result of personal injury or
property damage or other covered risk, provided that the damages are to compensate for harm
that was “neither expected nor intended from the standpoint of the insured.” In AIU Ins. Co. v.
Superior Court (1990) 51 Cal.3d 807, 814 [274 Cal.Rptr. 820, 799 P.2d 1253], we held that in
this standard language the term “damages” includes cleanup and other “response” costs incurred
under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA) (42 U.S.C. § 9601 et seq.) and related state and federal environmental laws. Thus, the
term “damages” is not limited to money that the insured must pay to an injured third party under
a liability judgment, but includes also money that the insured must pay to comply with a legal
obligation for cleanup of toxic pollution.


Apart from its duty to indemnify, an insurer under a CGL policy has a duty to defend the insured
in any “suit” seeking damages potentially within the policy's indemnity coverage. (See Buss v.
Superior Court, supra, 16 Cal.4th 35, 62-63 (dis. opn. of Kennard, J.).) It is settled, and not disputed
here, that an insurer's duty to defend includes a duty to investigate the factual allegations of a third
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party's claim against the insured whenever the investigation constitutes a reasonable effort to avoid
or reduce the insured's liability.


In a standard CGL policy, indemnity coverage is subject to dollar limits specified in the policy,
but defense coverage is not subject to any specified dollar limit. Otherwise stated, the policy's
monetary limits have no application to defense costs.


Under CERCLA, once a federal agency identifies a suspected polluter (referred to in CERCLA
as a “potentially responsible party” or PRP), the agency may require the PRP to conduct a site
investigation (which CERCLA *82  calls a “remedial investigation/feasibility study” or RI/FS) to
determine the extent of the pollution and the most feasible method of cleaning it up. If the PRP
does not comply with the agency's request to perform an RI/FS, the agency will perform the RI/
FS itself and charge the cost to the PRP. Generally, however, it is advantageous for the PRP to
perform the RI/FS itself, because the results of the study are critical in determining whether, and
if so how much, the PRP will eventually have to pay for the cleanup.


Because the results of the RI/FS can be used to demonstrate that there is no toxic pollution, that
a PRP is not the source of the pollution, or that the pollution is less severe or less extensive than
claimed, or to demonstrate the feasibility of cleanup methods less costly than those the agency
might otherwise have demanded, Aerojet and other insureds claim that the costs of the RI/FS are
entirely defense costs that their insurers must pay. If the costs are treated only as defense costs,
they do not count against the policy limits. This is critical in a case like this one, in which some
$26 million has been spent on site investigation, including the RI/FS.


The majority states that an insurer, to discharge its duty to defend, “must undertake reasonable
and necessary efforts to avoid or at least minimize liability” and for this purpose “must incur
reasonable and necessary costs.” (Maj. opn., ante, at p. 60.) From these simple and indisputable
propositions, the majority concludes that site investigation expenses are defense costs, and not
indemnity costs, whenever the site investigation is “conducted within the temporal limits of the
insurer's duty to defend” and amounts “to a reasonable and necessary effort to avoid or at least
minimize liability,” provided only that the particular expense incurred is “reasonable and necessary
for that purpose.” (Id. at pp. 60-61.)


The majority states that this court's decision in AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d
807, is “[n]ot to the contrary” and stands only for the proposition that certain site investigation
expenses may be indemnity costs, not for the proposition that site investigation costs may never
be defense costs. (Maj. opn., ante, at p. 61.)


In a footnote, the majority states that defense costs and indemnity costs are mutually exclusive
and that the same cost cannot be both an indemnity cost and a defense cost. (Maj. opn., ante, at
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p. 61, fn. 13.) The majority distinguishes the two by stating that indemnity costs “arise after the
insured's liability is established and as a result thereof” whereas defense costs “arise before the
insured's liability is established and apart therefrom.” (Ibid.) *83


Two basic defects permeate the majority's analysis of this issue.


First, the majority is wrong in its assertion that defense costs and indemnity costs are mutually
exclusive and may be readily distinguished by determining whether the cost was incurred before
or after the insured's liability was established. The majority assumes that in every situation that
may arise under a CGL policy, there is a single point in time when the insured's liability is fixed, so
that expenses incurred after that point cannot be defense costs (because there is no longer anything
to defend) while expenses incurred before that point cannot be indemnity costs (because there
was not yet a liability to discharge). But defense and indemnity costs are not so easily separated.
In particular, it frequently happens that an insured will admit the fact of liability but dispute the
amount or extent of that liability. Here, for example, Aerojet conceded at an early stage that it was
the source of the TCE pollution around its Sacramento facility, and it agreed in principle to pay the
costs of cleanup; thereafter, the dispute shifted to issues such as the extent of the pollution and the
most cost-effective method of cleanup. After conceding the fact of liability, and while disputing
the extent of liability, an insured may incur costs that are defense costs as well as indemnity
costs because they are incurred for diagnostic or other services that operate both to reduce and to
discharge liability. In the context of a CERCLA enforcement action, an RI/FS may serve these dual
purposes. In the context of a personal injury claim, the cost of a medical diagnostic procedure may
likewise be both a defense cost and an indemnity cost because the procedure may both show that
the injury is less serious (and thus the insured's potential liability is less costly) than claimed and
also constitute a necessary and integral part of the treatment for the injury. In brief, a single expense
may qualify as an indemnity cost because it serves to partially discharge the insured's liability and
as a defense cost because it assists, or could assist, in limiting the scope of the insured's liability.


The majority's “temporal limits” approach, under which defense costs and indemnity costs are
mutually exclusive and the categorization of a particular cost is determined by reference to whether
it was incurred before or after liability was fixed, cannot be applied successfully to the complex
situations that arise under CGL policies. Toxic pollution cases are particularly resistant to this
approach because the actual monetary cost of the polluter's liability is rarely fixed in advance,
but is usually determined retrospectively, after the cleanup is finished. If the tab is totaled only at
the end, there is room to argue that costs incurred at every step of the process are defense costs
because they may reduce subsequent cleanup costs by demonstrating that there are cheaper cleanup
methods than those advocated by the government, that the methods used have been effective, or
that the pollution is actually *84  less severe than thought. There is also room to argue that none
of the costs are indemnity costs that the insurer may charge against the policy limits because all
were incurred before the full extent of the insured's liability was established.
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The second global defect in the majority's approach is that it completely ignores the public policy
against indemnity coverage for intentional torts. This policy is embodied in Insurance Code
section 533, which provides that an insurer “is not liable for a loss caused by the wilful act of
the insured.” (See J. C. Penney Casualty Ins. Co. v. M.K. (1991) 52 Cal.3d 1009, 1019-1021
[278 Cal.Rptr. 64, 804 P.2d 689].) As the majority recognizes, the standard CGL policy language
limiting coverage to harm “neither expected nor intended from the standpoint of the insured”
implements Insurance Code section 533. As the majority puts it, “If specified harm is 'expected'
or 'intended' by the insured, it is effectively caused by a 'wilful act' within the meaning of
Insurance Code section 533, and hence outside of coverage.” (Maj. opn., ante, at p. 49.) Despite
its acknowledgment of this important public policy, the majority gives the policy no consideration
in deciding whether site investigation costs should be categorized as defense costs, indemnity
costs, or both. The majority's disregard for this policy is remarkable given the determination in this
very case that Aerojet expected or intended the harm caused by the TCE pollution. By requiring
Aerojet's insurers to foot the bill for all site investigation that might have proved useful to the
defense effort, without regard to whether the site investigation was also necessary to remedy the
harm caused by the intentional toxic pollution, the majority effectively compels at least partial
indemnity coverage for an intentional tort.


I propose a different approach. I would begin by asking whether the insured is a nonpolluter, a
polluter who neither expected nor intended harm, or a polluter who expected or intended harm. I
would treat each of these situations differently.


If it is ultimately determined that the insured did not pollute and thus has no cleanup obligation,
there can be no overlap between defense costs and indemnity costs because the insured has no
liability that could trigger an insurer's indemnification duty. In this situation, site investigation
costs reasonably incurred for a proper defense purpose are defense costs that the insurer must pay,
without limitation as to amount, under its duty to defend. As the majority and I agree (maj. opn.,
ante, at pp. 76-77, fn. 29), this conclusion follows from the standard CGL policy language.


If it is ultimately determined that the insured is responsible for toxic pollution, and thus also that
the insured has a cleanup obligation, there may *85  be an overlap between defense costs and
indemnity costs because site investigation may serve both to reduce and to discharge the insured's
cleanup liability. But the consequences of this overlap cannot be explained without distinguishing
between, on the one hand, an insured who expected or intended the harm resulting from the
pollution, and, on the other hand, an insured who did not expect or intend that harm.


If the insured neither expected nor intended the harm caused by the pollution, the insurer under a
standard CGL policy has both a duty to defend and a duty to indemnify. The defense obligation
is not subject to policy limits; the indemnity obligation is. In this situation, if a particular site
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investigation activity serves both a proper defense purpose and to discharge the insured's cleanup
liability, the reasonable cost of that activity is both a defense cost and an indemnity cost. Because
it is a defense cost, the insurer must pay the site investigation expense without regard to policy
limits (in other words, no amount of such payments can exhaust the duty to defend). Because it
is also and equally an indemnity cost, however, the insurer may credit the payment against the
policy's limit on indemnity coverage, thereby reducing its obligation to pay other indemnity costs.
These consequences necessarily follow from the language of the standard CGL policy.


The majority disputes this conclusion, apparently based on its stubborn insistence that site
investigation costs may be characterized as either defense costs or indemnity costs, but not both.
(Maj. opn., ante, at pp. 76-77, fn. 29.) The majority cites no provision of the standard CGL policy
precluding dual characterization of costs or precluding the insurer from counting such costs dual-
purpose costs against the limits of indemnity coverage. For example, the standard CGL policy
might provide, but does not, that indemnity expenses count against the policy limits except when
they also serve a proper defense purpose. Absent limiting language of this sort, the unambiguous
policy must be construed to provide that insurers may count against the policy limits all indemnity
expenses regardless of whether they also serve a proper defense purpose.


The remaining situation is the one at issue here, in which the insured expected or intended the
harm resulting from the insured's own acts of toxic pollution. Because the insured has a cleanup
obligation, there is a potential for overlap of defense and indemnity costs because site investigation
may serve both to determine and to discharge the insured's cleanup obligation. But in this situation
there is no indemnity coverage, both by virtue of the standard CGL policy exclusion for harm
that the insurer expected or intended and by operation of Insurance Code section 533's prohibition
against *86  indemnity for losses caused for willful acts. Thus, the insured may not require
the insurer to pay costs necessary to discharge the cleanup liability. Nevertheless, the insurer is
obligated to provide the insured with a defense until it is established that the insured expected or
intended the harm. (See Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076 [17 Cal.Rptr.2d
210, 846 P.2d 792].)


If a particular site investigation activity is useful both to reduce and to discharge the insured's
cleanup liability, the reasonable cost of that activity is both a defense cost and indemnity cost.
Because it is a defense cost, the insurer is obligated under the standard CGL insurance policy to pay
it if it was incurred before the determination was made that the insured expected or intended the
harm. But because it is also an indemnity cost, the insurer is prohibited by Insurance Code section
533 from paying it, regardless of when it was incurred. This conflict in the insurer's obligations
—under which it must both pay and not pay the same cost—must be resolved. I would resolve it
in favor of enforcing Insurance Code section 533 and relieving the insurer from any contractual
obligation it might otherwise have to pay these dual-purpose costs as defense costs. This analysis is
based on the standard CGL policy language and on Insurance Code section 533. The resolution of
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the conflict—a conflict that the majority fails even to acknowledge—is designed to best implement
Insurance Code section 533.


Of course, site investigation costs are often incurred before it has been established that the insured
expected or intended the harm resulting from the toxic pollution. So long as there is a possibility
(because it has not been established that the exclusion for willful harm applies) that the insurer has
a duty to indemnify for liability resulting from the pollution, the insurer must pay, as incurred, the
reasonable costs of site investigation that serves, or could serve, a proper defense purpose. (See
Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 275-279 [54 Cal.Rptr. 104, 419 P.2d 168].)
Upon a determination that the insured expected or intended the harm resulting from the pollution,
the insured should be required to reimburse the insurer for the cost of all site investigation that
served to discharge the insured's cleanup obligation.


The majority asserts that insofar as this reimbursement serves to relieve the insurer of a contractual
obligation to pay costs incurred in the defense of its insured against a “wilful act” claim, it is
inconsistent with prior decisions of this court. (Maj. opn., ante, at pp. 76-77, fn. 29.) But none of
the decisions the majority cites considered the problem of dual-purpose costs, and none required
an insurer to pay indemnity costs for harm caused by a willful act of the insured merely because
the same costs might also be characterized as *87  defense costs. Indeed, the majority here takes
the unprecedented step of establishing a nonstatutory exception to Insurance Code section 533's
prohibition against indemnity for harm caused by a willful act of the insured.


Although the views I have stated provide a somewhat complicated answer to what may have
seemed a simple question, they not only follow logically from the standard CGL policy language
and from Insurance Code section 533, but also accommodate the various public and private
interests implicated when an alleged polluter with CGL coverage incurs costs for site investigation.


III


On the second issue, the majority concludes that a CGL insurer may obtain reimbursement from
the insured for defense costs that may be allocated solely to parts of claims that are not potentially
covered under the policy. (Maj. opn., ante, at p. 69.) The majority states that this conclusion is
logically compelled by this court's decision in Buss v. Superior Court, supra, 16 Cal.4th 35. (Maj.
opn., ante, at p. 69.)


Because the majority offers nothing new on this point, relying instead on its analysis in Buss
v. Superior Court, supra, 16 Cal.4th 35, my dissent to that decision (id. at p. 62) explains why
the majority's reasoning is unpersuasive here. Briefly, the standard CGL policy uses language
obligating the insurer to defend any “suit” that potentially seeks covered damages, and it contains
no provision obligating the insured to reimburse the insurer for the cost of defending particular
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claims within such a suit that are not potentially covered. Applying standard principles of contract
interpretation to the policy language, the conclusion is inescapable that when an action includes
both claims that are potentially covered and claims that are not potentially covered, or claims that
are potentially covered in some parts and not in others, the insurer is contractually obligated to
defend the entire suit.


As it did in Buss v. Superior Court, supra, 16 Cal.4th 35, the majority ignores the policy language
obligating the insurer to defend the whole of any “suit” asserting a potentially covered claim,
without reserving any right of reimbursement for costs that may be attributable to claims, or parts
of claims, that are not potentially covered. Indeed, the majority's holding is even more troubling
than its holding in Buss because it requires acceptance of the proposition that individual claims
may be subdivided into parts, each of which can then be characterized as potentially covered or
not potentially covered. This minute dissection is likely to be a litigation nightmare for trial *88
courts. Although the decision in Buss is now the law, there is no reason to extend it further, and
every reason to limit it to the greatest possible extent.


IV


On the third issue, the majority holds that although insurers having overlapping defense obligations
may equitably apportion defense costs among themselves, an insured is not required to make a
contribution together with the insurers, even when the insured lacked insurance during part of the
time that the progressive loss was occurring. (Maj. opn., ante, at p. 72.) I concur in the reasoning
of the majority on this issue only.


Conclusion


Here, the jury determined that Aerojet's site investigation costs were not defense costs that
Aerojet's CGL insurers were required to pay to discharge their duty to defend Aerojet. Because
Aerojet has been determined to have expected or intended the harm cause by the TCE pollution,
because public policy precludes indemnification for harm that the insured expected or intended,
and because site investigation was a necessary step in discharging Aerojet's cleanup obligation, I
would not require Aerojet's insurers to pay the site investigation costs but would instead uphold
the jury determination on this issue. I dissent from the majority opinion to the extent it reaches
a contrary conclusion.


Because an insurer's contractual defense obligation under the standard language of a CGL policy
runs to the whole of any action seeking potentially covered damages, not to individual claims or
parts of claims, I dissent from the majority's holding that Aerojet must reimburse its insurers for
any defense costs that may be allocated solely to parts of claims not potentially covered.
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I concur in the majority's holding that in the equitable apportionment of defense costs among
insurers having overlapping defense obligations, no share of these costs may be allocated to Aerojet
on the theory that it was its own insurer under the INA fronting policies.


I would reverse the judgment of the Court of Appeal and remand the matter to that court with
directions to affirm the judgment of the superior court.


CHIN, J.,
Concurring and Dissenting.-I concur in the majority's analysis in parts I. and II.B. I dissent, in part,
to the majority's discussion of general *89  insurance principles in part II.A., and in total to part
II.C., and the majority's discussion and judgment on the allocation of defense costs. As the Court
of Appeal correctly observed, the various policies governing the occurrence and “principles of
contract law” determine the present allocation question. (See Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645, 681, fn. 19 [42 Cal.Rptr.2d 324, 913 P.2d 878] (Montrose).) From
1976 to 1984, Aerojet-General Corporation (Aerojet) was insured solely by Insurance Company of
North America's (INA) financial responsibility policies, also known as “fronting” or “cash flow”
policies (providing limited indemnity and no defense costs for any loss suffered by the insured
in exchange for a reduced premium). By adopting this insurance plan, Aerojet made a deliberate
decision to assume its own defense costs in exchange for a reduction in premium costs. Indeed,
during the eight-year period Aerojet contracted to pay its own defense costs, it was, in essence,
acting as its own insurer for that purpose.


The majority, however, chooses to ignore both fundamental contract interpretation rules and our
own Montrose opinion to conclude that Aerojet's contract with INA was irrelevant, and that Aerojet
never assumed the risk that a loss might occur during the period it was insured by INA's limited
cash flow policies. But “When periods of no insurance reflect a decision by an actor to assume or
retain a risk, as opposed to periods when coverage for a risk is not available, to expect the risk-
bearer to share in the allocation is reasonable.” (Owens-Illinois, Inc. v. United Ins. Co. (1994) 138
N.J. 437, 479 [650 A.2d 974, 995].) As the trial court and the Court of Appeal held, Aerojet should
contribute its pro rata share of defense costs for the period INA provided it with limited cash flow
coverage. Instead, the majority hands Aerojet a windfall by forcing successive insurers, including
the named defendant here, to pay defense costs they did not contract to provide.


The majority's faulty reasoning begins with its discussion in part II.A. about the scope of
commercial general liability (CGL) insurance coverage. In discussing an insurer's duty to
indemnify its insured, the opinion relies on Montrose, supra, 10 Cal.4th at pages 669-673, to assert
that the duty “extends to all specified harm that may possibly have been caused by an included
occurrence, even if some such harm may possibly have resulted beyond the policy period.” (Maj.
opn., ante, at p. 58.) In other words, the majority explains, “if specified harm may possibly have
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been caused by an included occurrence and may possibly have resulted, at least in part, within
the policy period, it perdures to all points of time at which some such harm may possibly have
resulted thereafter.” (Ibid., fn. omitted.) The majority's *90  reasoning effectively requires an
insurer to indemnify a loss occurring outside the policy period as long as the policy covered the
loss at some point in time. This is the opposite of what Montrose requires. (Montrose, supra, 10
Cal.4th at p. 673.) Montrose held that, in defining an “occurrence” within the context of a CGL
insurance policy, the drafters intended (1) that the occurrence of damage during the policy period
is the operative event that triggers an indemnity obligation, and (2) that the CGL policy afford
“liability coverage for all property damage or injury occurring during the policy period.” (Ibid.,
italics added.) Nowhere does Montrose require an insurer to indemnify or reimburse an insured for
a monetary loss incurred outside the policy period. To do so would extend coverage beyond the
CGL policy scope, hold insurers to joint and several liability, and result in a windfall to the insured.


As the Court of Appeal observed, Montrose specifically rejected a joint and several liability
approach to allocating losses among insurers. As Montrose itself pointed out, “Allocation of the
cost of indemnification once several insurers have been found liable to indemnify the insured for
all or some portion of a continuing injury or progressively deteriorating property damage requires
application of principles of contract law to the express terms and limitations of the various policies
of insurance on the risk.” (Montrose, supra, 10 Cal.4th at p. 681, fn. 19.) I agree with the Court of
Appeal that Montrose's rejection of joint and several liability in cases involving multiple insurers
and successive policies issued over the time period of the developing loss supports allocating the
contractual responsibilities in multiple coverage cases. For these reasons, I cannot embrace the
majority's broad introductory reasoning.


More importantly, however, I cannot agree with the majority's application of its faulty introductory
reasoning to part II.C., in which it disagrees with the Court of Appeal's apportionment analysis
and judgment. Here, the majority again ignores fundamental contractual principles. Even though
Aerojet contracted to operate, in essence, as a self-insured under INA's cash flow insurance policy
for eight of the thirty years of the loss period, the majority concludes Aerojet owes no duty to pay
its pro rata share of the defense costs during that period because the INA policy did not create “any
right or duty in either Aerojet or INA as against the world, including the other insurers.” (Maj.
opn., ante, at p. 70.) The majority believes that an insurer may not seek a pro rata contribution
from its insured even if the insured deliberately assumed its own defense costs during a portion of
the loss period. Under the language of the applicable insurance policies here, I cannot agree.


The Court of Appeal recognized the importance of applying contract principles to the allocation
question presented. The court stated: “In de *91  termining what impact Aerojet's self-insured
periods should have on its defense entitlements, we consider the scope of the coverage purchased
during the insured [or non-INA policy] periods. The policies at issue here all carried similar clauses
to those discussed in the allocation cases: (1) 'other insurance' clauses; (2) 'all sums' clauses; and



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH673&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_673&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_673 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH673&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_673&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_673 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH681&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_681 

https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=17CAL4TH38&originatingDoc=I6fe8ecd1fab911d99439b076ef9ec4de&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Aerojet-General Corp. v. Transport Indem. Co., 17 Cal.4th 38 (1997)
948 P.2d 909, 70 Cal.Rptr.2d 118, 46 ERC 1025, 28 Envtl. L. Rep. 20,590...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 50


(3) clauses defining the period of coverage. The 'other insurance' clauses here generally state that
the insurance provided shall be excess over all such other valid and collectible insurance. The 'all
sums' clauses typically obligate the insurer to pay on behalf of the insured all sums which the
insured is legally obligated to pay as damages because of injury or property damage to which the
insurance applies. The clauses defining the period of coverage provide that the insurance applies
only to occurrences which happen during the policy period.”


By rejecting the Court of Appeal's judgment allocating a portion of the defense costs to Aerojet
on a pro rata basis for the eight years the insured decided to forgo coverage for defense costs,
however, the majority chooses to ignore the language of the specific insurance policies that Aerojet
purchased and our own Montrose opinion. Instead, the majority concludes that Aerojet's contracts
with INA and its other insurers were irrelevant, that the language in the “other insurance” clauses
was without effect, and that Aerojet never assumed the risk that a loss might occur during the period
it was insured by INA's limited cash flow policies. For this reason, the majority refuses to affirm
the judgment allocating defense costs to Aerojet on a pro rata basis during the time INA insured
it. By making a risk decision when it originally purchased the INA insurance policies to forgo
coverage for defense costs it might incur over an eight-year period, Aerojet had no objectively
reasonable expectation of coverage for defense costs for occurrences happening during that period.
Just as the insurers were free to contract as they pleased, so was Aerojet.


As the trial court and the Court of Appeal held, Aerojet should contribute its pro rata share of
defense costs for the period it contracted to pay its own defense costs in exchange for lower
premiums and limited cash flow coverage by INA. Instead, the majority hands Aerojet a windfall
by forcing successive insurers, including the named defendant here, to prove on remand what we
already know: that Aerojet is responsible for defense costs attributable to the extent of its risk
management decision. (Maj. opn., ante, at pp. 73-74.) *92


I would affirm the Court of Appeal judgment in its entirety.


Baxter, J., concurred.


Appellants' petition for a rehearing was denied March 11, 1998, and the opinion was modified to
read as printed above. Kennard, J., was of the opinion that the petition should be granted. *93


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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NATIONAL FIRE INSURANCE COMPANY OF HARTFORD, Defendant and Respondent.


No. D057673
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|


Review Denied April 11, 2012.


Synopsis
Background: Initial general liability insurer brought action against subsequent insurer for
equitable contribution and declaratory relied after settlement of homeowners association's
underlying action against insureds. The Superior Court, San Diego County, No.
37-2009-00089871-CU-PO-CTL, Judith F. Hayes, J., sustained subsequent insurer's demurrer
without leave to amend, and initial insurer appealed.


Holdings: The Court of Appeal, McDonald, J., held that:


[1] equitable contribution claim was governed by two-year statute of limitations, and


[2] initial insurer lacked any subrogation claim against subsequent insurer.


Affirmed.


West Headnotes (6)


[1] Insurance Statutes of limitations
Initial general liability insurer's equitable contribution claim against subsequent insurer
was rooted in equity, not contract, and thus was governed by two-year statute of limitations
applicable to an action not founded on an instrument in writing, rather than four-year
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limitations period for actions founded upon a written instrument. West's Ann.Cal.C.C.P.
§§ 337, 339.


8 Cases that cite this headnote


[2] Insurance Liability, fidelity and guaranty insurance
Insurance Contribution Among Insurers
Initial insurer, which fully defended and indemnified insureds in underlying action, lacked
any cause of action for subrogation against subsequent insurer arising out of the settlement
of that action, but rather claim was for equitable contribution; amounts paid by initial
insurer were sums for which it was primarily liable, even though subsequent insurer may
also have been primarily liable for some of those amounts, and insureds lacked any claim
for damages to assign once initial insurer fully defended and indemnified them.


9 Cases that cite this headnote


[3] Pleading Inferences and conclusions of fact
Pleading Conclusions of law and construction of written instruments
On demurrer, a court does not accept as true contentions, deductions, or conclusions of law.


2 Cases that cite this headnote


[4] Insurance Continuous acts and injuries;  trigger
Insurance Proration and Allocation
In cases involving progressive damages spanning several insurance policy periods, each
insurer is responsible for the full extent of the insured's liability up to the policy limits, not
just for the part of the damage that occurred during the policy period.


4 Cases that cite this headnote


[5] Insurance In general;  rights or "shoes" of insured
Unlike contribution, which exists independently of the rights of the insured, a claim
pursued by subrogation is purely derivative, and an insurer cannot acquire by subrogation
anything to which the insured has no rights, and may claim no rights which the insured
does not have.


8 Cases that cite this headnote
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[6] Insurance Contribution Among Insurers
The right to equitable contribution exists independently of the rights of the insured, and
where multiple insurers share equal contractual liability for the primary indemnification
of a loss or the discharge of an obligation, the selection of which indemnitor is to bear the
loss should not be left to the often arbitrary choice of the loss claimant.


4 Cases that cite this headnote


Attorneys and Law Firms


**178  Edwards & Hunter, San Diego, Richard P. Edwards and Ellen E. Hunter, for Plaintiff and
Appellant.


Colliau Elenius Murphy Carluccio Keener & Morrow, San Francisco, and Mary C. Anderson, for
Defendant and Respondent.


Opinion


**179  McDONALD, J.


*696  American States Insurance Company (ASIC) paid the defense and indemnity costs to
settle claims made against its insureds. However, because National Fire Insurance Company of
Hartford (National) had issued policies that provided coverage for the same insureds for later time
periods, and because ASIC contended some of the damages manifested during the period covered
by National's policies, ASIC filed this action against National pleading claims for equitable
contribution and declaratory relief.


National demurred to the complaint, alleging ASIC's causes of action for equitable contribution
and declaratory relief were barred by expiration of the two-year statute of limitations. Before the
court ruled on that demurrer, ASIC filed a first amended complaint pleading that ASIC was the
assignee of the insured's claims for damages against National. National again demurred to the
complaint, and the court sustained the demurrer with leave to amend. ASIC then filed a second
amended complaint, alleging a claim labeled “subrogation,” to which National again demurred on
statute of limitations grounds. The court concluded ASIC's claim sounded in equitable contribution
and ruled that, because the two-year statute of limitations applied to the claim, ASIC's claim was
time-barred. The trial court sustained the demurrer without leave to amend, and this appeal by
ASIC followed.
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On appeal, ASIC argues that even if the court properly treated ASIC's equitable subrogation claim
as a claim for equitable contribution, the four-year statute of limitations should apply to claims
for equitable contribution. ASIC alternatively argues the court should have applied the four-year
statute of limitations to its claim because ASIC properly may pursue reimbursement from National
under an equitable subrogation claim.


I


FACTUAL AND PROCEDURAL BACKGROUND


A. The Facts 1


1 On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, we accept as true all material facts properly pleaded, but we do not assume the
truth of contentions, deductions or conclusions of law. (See, e.g., Bagatti v. Department of
Rehabilitation (2002) 97 Cal.App.4th 344, 352, 118 Cal.Rptr.2d 443.)


ASIC issued general liability policies to Vision Systems, Inc., and S.D. Interstate Glass (the
insureds) covering the period April 15, 1993, through April 15, 1996. National (the successor
by merger to Transcontinental Insurance Company) issued general liability policies to the same
insureds covering the period April 15, 1996, through April 15, 2002. Both ASIC's *697  policy
and National's policy provided the insureds with coverage for “property damage” during the policy
period caused by an “occurrence.”


The insureds were named as additional defendants in a lawsuit brought by a homeowners
association (the underlying action). The underlying action was settled, and the action against the
insureds dismissed, by April 2007. ASIC contributed $965,666 on behalf of S.D. Interstate Glass,
and $353,071.65 on behalf of Vision Systems, Inc., to settle the actions against the insureds.
National did not contribute to fund the settlements on behalf of either insured. The insureds
assigned to ASIC the insureds' rights against National for the damages the insureds suffered as
a result of National's not contributing to the defense and indemnity costs for settlement of the
underlying action.


**180  B. The Initial Pleadings
ASIC filed an action against National in May 2009, alleging it was entitled to equitable contribution
from National for a portion of the amounts paid by ASIC to settle the underlying action. National
demurred to the complaint on the grounds the action was commenced more than two years after
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the accrual of ASIC's cause of action for equitable contribution and was therefore time-barred by
Code of Civil Procedure 2 section 339, subdivision 1.


2 Statutory references are to the Code of Civil Procedure unless otherwise specified.


Before the scheduled hearing on National's demurrer, ASIC filed a first amended complaint
seeking equitable contribution. The amended pleading alleged ASIC's action was founded on
written instruments, within the ambit of the four-year statute of limitations specified in section 337
because (1) both National and ASIC had issued written policies of insurance to the insureds and (2)
the insureds had in writing assigned their rights against National to ASIC. National again demurred
to the complaint, noting that ASIC's action was in fact one seeking equitable contribution rather
than an action pursued by ASIC as a subrogee of any rights held by the insureds. National therefore
asserted the two-year statute of limitations applicable to contribution claims (rather than the four-
year statute applicable to claims founded on a written instrument) governed ASIC's action, and
the action was time-barred. The trial court agreed and sustained the demurrer, but granted ASIC
the opportunity to amend the complaint to plead a subrogation claim.


C. The Operative Complaint
ASIC filed a second amended complaint purporting to plead a subrogation claim. That complaint
alleged (1) ASIC had a written assignment from the insureds of the damages caused to the insureds
as a result of National's not *698  defending and indemnifying the insureds in the underlying
action; (2) ASIC's action was founded on written instruments: the insurance policies issued by
ASIC and National and the written assignment from the insureds to ASIC; (3) ASIC had settled
the underlying action and had paid for property damages occurring during National's coverage
period; (4) ASIC had been damaged by paying for the release and settlement of claims primarily the
responsibility of National; and (5) “[j]ustice requires that that portion of the settlement representing
damage occurring during [National's] coverage be shifted to [National] under principles of
subrogation.”


National demurred to the complaint, asserting ASIC's action remained a claim for equitable
contribution and was barred by the two-year statute of limitations. National argued ASIC's effort
to relabel the claim as one for subrogation, to make applicable the four-year statute of limitations,
was ineffective because ASIC had not pleaded (and could not plead) the elements essential to a
subrogation claim. National also argued that, to the extent ASIC's claim attempted to plead it was
pursuing the action as assignee of the insureds, the insureds had suffered no losses and therefore
had nothing to assign to ASIC. ASIC opposed the demurrer, asserting (1) it adequately pleaded the
elements necessary to pursue a subrogation claim, (2) the fact the insureds were fully indemnified
did not mean the insured had suffered no loss, and (3) equity should shift to a breaching insurer
its equitable share of the claim.
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The court sustained the demurrer without leave to amend. ASIC timely appealed.


**181  ANALYSIS


A. Claims for Equitable Contribution Are Governed by the Two-year Statute of Limitations
[1]  In Century Indemnity Co. v. Superior Court (1996) 50 Cal.App.4th 1115, 58 Cal.Rptr.2d
69 (Century Indemnity ), the court determined whether the statute of limitations applicable to a
claim for equitable contribution among coinsurers was the two-year statute of limitations specified
by section 339 as an action not founded on an instrument in writing, or the four-year statute of
limitations specified by section 337 as an action founded on a written instrument. (Id. at p. 1117,
58 Cal.Rptr.2d 69.) The Century Indemnity court held the two-year statute applied, and rejected
the holding in Liberty Mut. Ins. Co. v. Colonial Ins. Co. (1970) 8 Cal.App.3d 427, 87 Cal.Rptr.
348 (Liberty ) *699  that the four-year statute of limitations applied to an action for equitable
contribution, concluding that Liberty was “wrongly decided.” (Century Indemnity, at p. 1117, 58
Cal.Rptr.2d 69.)


ASIC asserts we should follow Liberty, reject the analysis of Century Indemnity, and conclude
an action for equitable contribution among coinsurers is governed by the four-year statute of
limitations. ASIC argues Liberty followed (and Century Indemnity is inconsistent with) the
Supreme Court's decision in Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 328
P.2d 198 (Comunale ). 3  We agree with the analysis of the court in Century Indemnity and hold a
claim for equitable contribution is subject to the two-year statute of limitations set forth in section
339, subdivision 1.


3 ASIC also argues we should follow Liberty rather than Century Indemnity because ASIC
has pleaded that the insureds' rights had been assigned to ASIC, which brought ASIC under
the umbrella of Comunale and outside the purview of Century Indemnity. However, ASIC's
argument confuses the issue of which statute of limitations applies to a claim for equitable
contribution with the distinct issue of whether ASIC adequately stated a claim as subrogee
or assignee of the insureds' rights. In this part we address only the former issue.


In Century Indemnity, an insurer (Scottsdale Insurance Company (Scottsdale)) sought equitable
contribution from Century for money Scottsdale spent to defend and settle an action against
their coinsured. In rejecting Scottsdale's assertion that the four-year statute of limitations for
breach of contract applied, the court observed: “...Scottsdale's cause of action is not founded
upon an instrument in writing within the meaning of section 337, as it is not an action on
a contract between contracting parties who are in privity. It is instead an action brought on
equitable principles implied in the law and is thus governed by the two-year statute of limitations
prescribed in section 339.” (Century Indemnity, supra, 50 Cal.App.4th at p. 1124, 58 Cal.Rptr.2d
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69.) In reaching this conclusion, the court in Century Indemnity discussed Liberty at length,
as well as the Comunale decision on which Liberty relied, and concluded Liberty was decided
incorrectly. (Century Indemnity, at pp. 1117, 1124, 58 Cal.Rptr.2d 69.) The court in Century
Indemnity concluded “Comunale ... does not support the [Liberty ] court's conclusion [because]
[i]n Comunale, unlike [Liberty ] or the instant action, the parties were in privity of contract....
[¶] ... In Comunale, when the plaintiff, who had been assigned the rights of the insured, sued for
the failure of the insurer to execute in good faith the terms of the insurance agreement, he sued
directly on the contract of insurance.” (Century Indemnity, at pp. 1120–1121, 58 Cal.Rptr.2d 69.)
The Comunale court observed that **182  “[t]he promise which the law implies as an element of
the contract is as much a part of the instrument as if it were written out.” (Comunale, at p. 662, 328
P.2d 198.) Similarly, in Century Indemnity, the court held that when an assignee sues on an implied
contractual promise, it is suing “directly on the contract of insurance.” (Century Indemnity, at p.
1121, 58 Cal.Rptr.2d 69.)


*700  In contrast to Comunale, Liberty and Century Indemnity were not actions based on a written
contract, but instead involved equitable actions. As the court in Century Indemnity observed: “In
[Liberty ], Liberty and Colonial had no contractual relationship. Although it could be said Liberty's
cause of action stemmed remotely from Colonial's contract with its insured, Liberty's action against
Colonial was founded on principles of equity. [¶] In the present case, too, ... there is no privity
of contract between Century and Scottsdale.... Century's obligation to contribute to Scottsdale's
defense of their common insured is one recognized as a matter of law and founded in principles
of equity.” (Century Indemnity, supra, 50 Cal.App.4th at p. 1121, 58 Cal.Rptr.2d 69.) Numerous
cases have reinforced the principle that an action for equitable contribution is rooted in equity, not
contract. (See, e.g., Maryland Casualty Co. v. Nationwide Mutual Ins. Co. (2000) 81 Cal.App.4th
1082, 1089, 97 Cal.Rptr.2d 374; Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1293, 1294–1295, 77 Cal.Rptr.2d 296 (Fireman's Fund ).)


We agree with the reasoning of the court in Century Indemnity and hold the timeliness of ASIC's
claim for equitable contribution is governed by section 339, subdivision 1. Because ASIC does
not contend its claim for equitable contribution accrued less than two years before ASIC filed suit,
the trial court correctly held ASIC's claim for equitable contribution was barred by the statute of
limitations.


B. ASIC Failed to State a Cause of Action for Subrogation
ASIC's principal contention is that the court should have applied the four-year statute of limitations
to its complaint because the principal thrust of its complaint was for subrogation rather than for
equitable contribution.


The Differences Between Subrogation and Contribution
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In Fireman's Fund, supra, 65 Cal.App.4th 1279, 77 Cal.Rptr.2d 296, the court noted that “ ‘[i]t is
hard to imagine another set of legal terms with more soporific effect than indemnity, subrogation,
contribution, co-obligation and joint tortfeasorship.’ [Quoting Herrick Corp. v. Canadian Ins. Co.
(1994) 29 Cal.App.4th 753, 756, 34 Cal.Rptr.2d 844.] It is also difficult to think of two legal
concepts that have caused more confusion and headache for both courts and litigants than have
contribution and subrogation. [Citation.] Although the concepts of contribution and subrogation
are both equitable in nature, they are nevertheless distinct.” (Fireman's Fund, at p. 1291, 77
Cal.Rptr.2d 296, fn. omitted.)


*701  The Fireman's Fund court, recognizing that there are different public policies supporting
the remedies of contribution and subrogation (Fireman's Fund, supra, 65 Cal.App.4th at p. 1296,
77 Cal.Rptr.2d 296), explained:


“Subrogation is defined as the substitution of another person in place of the creditor or claimant
to whose rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify
or pay the principal debtor's obligation to the creditor or claimant, the ‘subrogee’ is equitably
subrogated to the claimant **183  (or ‘subrogor’), and succeeds to the subrogor's rights against
the obligor. [Citation.] In the case of insurance, subrogation takes the form of an insurer's right
to be put in the position of the insured in order to pursue recovery from third parties legally
responsible to the insured for a loss which the insurer has both insured and paid. [Citations.]”
(Id. at p. 1291–1292, 77 Cal.Rptr.2d 296.)


The Fireman's Fund court also explained:


“The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to ‘ “stand in the shoes” ’ of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an
insurer cannot acquire by subrogation anything to which the insured has no rights, and may claim
no rights which the insured does not have. [Citations.]” (Fireman's Fund, supra, 65 Cal.App.4th
at p. 1292, 77 Cal.Rptr.2d 296.)


In contrast to equitable subrogation, which essentially operates as an assignment by operation of
law, the Fireman's Fund court explained that:


“Equitable contribution is entirely different. It is the right to recover, not from the party primarily
liable for the loss, but from a co-obligor who shares such liability with the party seeking
contribution. In the insurance context, the right to contribution arises when several insurers
are obligated to indemnify or defend the same loss or claim, and one insurer has paid more
than its share of the loss or defended the action without any participation by the others. Where
multiple insurance carriers insure the same insured and cover the same risk, each insurer has
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independent standing to assert a cause of action against its coinsurers for equitable contribution
when it has undertaken the defense or indemnification of the common insured. Equitable
contribution permits reimbursement to the insurer that paid on the loss for the excess it paid
over its proportionate share of the obligation, on the theory that the debt it paid was equally and
concurrently owed by the other insurers and should be shared by them pro rata in proportion
to their respective coverage of the risk. The purpose of this rule of equity is to accomplish
substantial justice by equalizing the common burden shared by coinsurers, and to prevent one
insurer from *702  profiting at the expense of others. [Citations.] [¶] This right of equitable
contribution belongs to each insurer individually. It is not based on any right of subrogation
to the rights of the insured, and is not equivalent to ‘ “standing in the shoes” ’ of the insured.
[Citations.] Instead, the reciprocal contribution rights of coinsurers who insure the same risk are
based on the equitable principle that the burden of indemnifying or defending the insured with
whom each has independently contracted should be borne by all the insurance carriers together,
with the loss equitably distributed among those who share liability for it.... [Citations.] ‘As a
matter of equity, insurers of the “same risk” may sue each other for contribution. [Citations.] This
right is not a matter of contract, but flows “ ‘from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden.’ ” [Citations.] The idea is that the insurers are
“equally bound,” so therefore they “all should contribute to the payment.” [Citation.]' [Quoting
**184  Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759, 34 Cal.Rptr.2d
844.]” (Fireman's Fund, supra, 65 Cal.App.4th at pp. 1293–1295, 77 Cal.Rptr.2d 296, fns.
omitted, italics added by Fireman's Fund.)


The Essential Elements of a Subrogation Claim
The Fireman's Fund court identified the essential elements of an insurer's cause of action for
equitable subrogation:


“(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose
act or omission caused the loss or because the defendant is legally responsible to the insured for
the loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not
primarily liable; (c) the insurer has compensated the insured in whole or in part for the same loss
for which the defendant is primarily liable; (d) the insurer has paid the claim of its insured to
protect its own interest and not as a volunteer; (e) the insured has an existing, assignable cause
of action against the defendant which the insured could have asserted for its own benefit had it
not been compensated for its loss by the insurer; (f) the insurer has suffered damages caused by
the act or omission upon which the liability of the defendant depends; (g) justice requires that
the loss be entirely shifted from the insurer to the defendant, whose equitable position is inferior
to that of the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount
paid to the insured.” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)
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Analysis
[2]  We conclude the trial court correctly sustained the demurrer to ASIC's second amended
complaint because ASIC did not (and cannot) plead all of the elements essential to a claim for
equitable subrogation. Although National *703  concedes ASIC pleaded some of the elements, 4


it contends (and we agree) that many of the essential elements are absent from ASIC's attempt
to recast its claim into one seeking equitable subrogation rather than the time-barred claim for
equitable contribution.


4 National concedes ASIC pleaded it was not a volunteer in making the payments (element
(d)) and that it suffered damages (element (f)). Although National concedes all or parts
of elements (a), (c), and (h) were pleaded, we are less sanguine. For example, element
(a) requires the insured suffered a loss for which the defendant is liable either as (1) the
wrongdoer whose act or omission caused the insured's loss or (2) because the defendant's
relationship to the wrongdoer makes the defendant legally responsible to the insured for
the loss caused by such wrongdoer. National was not the tortfeasor (and was not in some
form of respondeat superior relationship with the tortfeasor) whose wrongdoing caused the
loss suffered by the insured. Similarly, element (h)—which requires the insurer to show
its damages “are in a liquidated sum, generally the amount paid to the insured”—appears
absent, because ASIC's own pleading demonstrated the damages sought by ASIC were for
a “portion” of the amounts paid by ASIC “according to proof,” which appears inconsistent
with the “liquidated sum” requirement. This latter defect highlights that ASIC is not pursuing
equitable subrogation (which “requires that the party to be charged be in an ‘equitable
position ... inferior to that of the insurer’ such that justice requires the entire loss be shifted
from the insurer to the party to be charged,” Fireman's Fund, supra, 65 Cal.App.4th at
p. 1296, 77 Cal.Rptr.2d 296, italics added), but instead is pursuing equitable contribution,
which “aim[s] ... to apportion a loss between two or more insurers ... so that each pays its
fair share.” (Ibid., italics added.)


[3]  [4]  The principle defect in ASIC's pleading is its inability to allege ASIC paid for losses
for which it was not primarily liable and had compensated the insured for losses for which
National was primarily **185  liable. 5  In cases involving progressive damages spanning several
policy periods, each insurer is “responsible for the full extent of the insured's liability (up to
the policy limits), not just for the part of the damage that occurred during the policy period.”
(Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105,
52 Cal.Rptr.2d 690, italics added; accord, Montrose Chemical Corp. v. Admiral Ins. Co. (1995)
10 Cal.4th 645, 678, 42 Cal.Rptr.2d 324, 913 P.2d 878 [insurer liable for entire loss up to policy
limits once coverage triggered].) The amounts paid by ASIC were sums for which ASIC was
primarily liable, even though National may also have been primarily liable for some or all of those
amounts. Although ASIC was entitled to seek contribution from National to ensure the loss is
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“apportion[ed] ... between two ... insurers who cover the same risk ... so that each pays its fair
share” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1296, 77 Cal.Rptr.2d 296), a subrogation
claim (which seeks “to relieve entirely the insurer ... who indemnified the loss and who in equity
was not primarily liable therefor,” (ibid.)) cannot be maintained because ASIC was also primarily
liable for the losses suffered by the insureds.


5 We acknowledge ASIC's complaint alleges National was primarily liable for the damages
that occurred during National's policy period, but on demurrer a court does not accept as
true contentions, deductions or conclusions of law. (See, e.g., Bagatti v. Department of
Rehabilitation, supra, 97 Cal.App.4th at p. 352, 118 Cal.Rptr.2d 443.)


*704  [5]  ASIC also cannot show the claim it seeks to pursue was an existing, assignable cause
of action against National that the insureds could have asserted for their own benefit. 6  As the
Fireman's Fund court explained, unlike contribution—which “exists independently of the rights
of the insured” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296)—a claim
pursued by subrogation “is purely derivative ... [and] ... an insurer cannot acquire by subrogation
anything to which the insured has no rights, and may claim no rights which the insured does not
have.” (Id. at p. 1292, 77 Cal.Rptr.2d 296.) Importantly, the Fireman's Fund court observed that
when, as here, there are several insurance policies covering the same risk, the insured does not
have “the right to recover more than once. Rather, the insured's right of recovery is restricted to
the actual amount of the loss. Hence, where there are several policies of insurance on the same
risk and the insured has recovered the full amount of its loss from one or more, but not all, of the
insurance carriers, the insured has no further rights against the insurers who have not contributed to
its recovery. Similarly, the liability of the remaining insurers to the insured ceases, even if they have
done nothing to indemnify or defend the insured.” (Id. at p. 1295, 77 Cal.Rptr.2d 296.) Once the
insureds were fully defended and indemnified by ASIC, they had no remaining claim for damages
against any nonparticipating insurers (cf., Howard v. American National Fire Ins. Co. (2010) 187
Cal.App.4th 498, 521, 115 Cal.Rptr.3d 42), and the assignability element is thus absent here.


6 The courts have recognized that, when an insurer cannot proceed in equitable subrogation,
an express assignment from the insured of the insured's purported rights adds nothing to the
insurer's ability to recover. (See, e.g., Dobbas v. Vitas (2011) 191 Cal.App.4th 1442, 1455,
119 Cal.Rptr.3d 798.) For this reason, our discussion of ASIC's subrogation claim subsumes
(and makes unnecessary any separate discussion of) ASIC's claim derived from the alleged
assignment from the insureds.


ASIC argues that its right to pursue subrogation is supported by **186  Interstate Fire &
Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 105 Cal.Rptr.3d 606
(Cleveland Wrecking ). However, Cleveland Wrecking did not hold that a coinsurer, who paid to
defend and indemnify an insured against a third party claim, could pursue partial reimbursement
of those amounts against a nonparticipating coinsurer by subrogation from the insured's rights
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against the nonparticipating coinsurer. Instead, Cleveland Wrecking involved a general contractor
(Webcor Construction, Inc. (Webcor)) that hired a subcontractor (Cleveland Wrecking Company
(Cleveland)) and, as part of the subcontract, obtained a contractual promise from Cleveland that
it would defend and indemnify Webcor for claims arising out of Cleveland's work. Cleveland's
employee caused an injury to a worker of another subcontractor, and that worker sued Webcor, but
Cleveland declined Webcor's tender of the defense. Accordingly, Webcor's insurer undertook the
defense and paid the defense and settlement costs. *705  Cleveland Wrecking, at pp. 28–30, 105
Cal.Rptr.3d 606.) The Cleveland Wrecking court held the insurer could seek full reimbursement
from Cleveland by subrogation to Webcor's rights against Cleveland because Cleveland was liable
to Webcor as the wrongdoer that caused the loss, and the loss was not one for which the insurer had
been primarily liable. (Id. at pp. 34–36, 105 Cal.Rptr.3d 606.) None of those elements are present
here: ASIC may not obtain full reimbursement from National for the amount it paid; National was
not the wrongdoer that caused the losses incurred by the insureds and paid by ASIC; and ASIC
was one of the insurers primarily liable to pay the losses. Cleveland Wrecking's discussion of an
insurer's ability to pursue a subrogation claim has no application here.


The other cases cited by ASIC do not alter our conclusion. For example, although ASIC quotes
Maryland Casualty Co. v. National American Ins. Co. (1996) 48 Cal.App.4th 1822, 56 Cal.Rptr.2d
498 (Maryland Casualty ) as holding that a coinsurer is “subrogated to the insured's right to enforce
another insurer's duty to defend” (id. at p. 1829, 56 Cal.Rptr.2d 498), that language was found in the
court's preliminary discussion of whether the coinsurer had standing to bring a declaratory relief
action against another insurer (during the pendency of the underlying litigation against the mutual
insured) to compel the other insurer to contribute to the defense costs for their mutual insured.
The quoted language, which the Maryland Casualty court employed when it rejected the argument
by the nonparticipating insurer that it had no defense obligations until the underlying action had
shown it also had indemnity obligations and therefore the declaratory relief action was premature,
was also mixed with references to other equitable concepts (including contribution ) to support its
conclusion that the action was proper. (Id. at pp. 1828–1829, 56 Cal.Rptr.2d 498.) The discussion
in Maryland Casualty predated Fireman's Fund, and was one of the cases the Fireman's Fund court
believed had muddled the concepts of subrogation and contribution. 7  Because **187  Maryland
Casualty addressed a distinct issue and its *706  language was dicta, we are unpersuaded that
Maryland Casualty should alter our conclusion.


7 The Fireman's Fund court noted that “passing reference[s] to ‘general principles of equitable
subrogation’ ” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1300, 77 Cal.Rptr.2d 296) are
often dicta, and “[w]e suspect this is because the conceptual distinction between equitable
subrogation and contribution generally has no practical impact on the ordinary contribution
case.” (Id. at p. 1300, fn. 7, 77 Cal.Rptr.2d 296, italics added.) The Fireman's Fund court
went on to observe that “our research has identified several cases which do appear to confuse
the concepts of equitable subrogation and contribution,” citing (among others) the Maryland
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Casualty decision on which ASIC relies, and explained the “references to subrogation in
each of these opinions are actually dicta unnecessary to the decisions in the cases themselves,
which in fact turn on classic principles of equitable contribution.... To the extent these
decisions identify contribution with subrogation or base the former doctrine upon the latter,
we respectfully disagree.” (Fireman's Fund, at pp. 1300–1301, fn. 7, 77 Cal.Rptr.2d 296,
italics added.) We agree with Fireman's Fund's reading of Maryland Casualty, and therefore
conclude Maryland Casualty adds nothing to ASIC's claim that it may pursue an otherwise
time-barred contribution claim under a subrogation label.


[6]  The other cases cited by ASIC are similarly unpersuasive. 8  For example, although ASIC
relies on Transcontinental Ins. Co. v. Insurance Co. of the State of Pennsylvania (2007) 148
Cal.App.4th 1296, 56 Cal.Rptr.3d 491 (Transcontinental ) for the proposition that “the shifting
of a ‘fair share’ of the obligation to the non-participating carrier satisfies [element (g) ] of a
subrogation cause of action,” the Transcontinental court did not involve a dispute between two
primary insurers equally liable to the insured for the entire defense and indemnity obligations.
Instead, Transcontinental involved a dispute between a primary insurer and an excess insurer, for
which “ordinarily there is no contribution ” but “there can be equitable subrogation ... in limited
circumstances....” (Id. at p. 1304, 56 Cal.Rptr.3d 491.) The Transcontinental court concluded that,
because the insurer that defended the entire action “was not primarily liable for [the cost to defend
certain claims, which] satisfies the second element required under equitable subrogation” (id. at p.
1308, 56 Cal.Rptr.3d 491), and the other elements for equitable subrogation were satisfied (ibid.),
the claim was proper. The “not primarily liable” element, which we have already concluded cannot
be shown by ASIC here, makes any discussion by the Transcontinental court of the other elements
inapplicable to this action.


8 We are unpersuaded that a Washington case on which ASIC relies (Mutual of Enumclaw Ins.
Co. v. USF Ins. Co. (2008) 164 Wash.2d 411, 191 P.3d 866) should apply here. In that case,
the court's analysis was heavily dependent on the so-called “selective tender” rule, which
appears to bar a participating insurer from seeking contribution from a nonparticipating
insurer based solely on whether the insured elected to tender to the nonparticipating insurer.
“The selective tender rule has had little traction outside of Illinois” (4 Bruner & O'Connor,
Construction Law (2011) § 11:59), and the rule appears inconsistent with California law that
“the right to equitable contribution exists independently of the rights of the insured ... [and]
where multiple insurers ... share equal contractual liability for the primary indemnification
of a loss or the discharge of an obligation, the selection of which indemnitor is to bear the
loss should not be left to the often arbitrary choice of the loss claimant....” (Fireman's Fund,
supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296, second italics added.) Because Mutual
of Enumclaw turned principally on rules that appear incompatible with California law, we
ascribe no significance to its analysis.
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C. Conclusion
We are convinced the trial court correctly ruled ASIC's claim for equitable contribution was time-
barred. Although a claim sounding in equitable subrogation may not have been time-barred, we
are also convinced the trial court correctly ruled that ASIC did not and could not state a claim
for equitable subrogation. The trial court correctly sustained National's demurrer without leave to
amend and dismissed the action.


**188  *707  DISPOSITION


The judgment is affirmed. National is entitled to costs on appeal.


Huffman, Acting P.J., and O'Rourke, J., concurred.


All Citations


202 Cal.App.4th 692, 135 Cal.Rptr.3d 177, 12 Cal. Daily Op. Serv. 320, 2012 Daily Journal D.A.R.
197


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Contractor's insurer brought action seeking declaratory judgment that timber rights
holder's insurer had independent duty under commercial umbrella insurance policy to defend its
insured in lawsuits arising from fire, and reimbursement of sums that it paid in holder's defense
in fire lawsuits in excess of its equitable share. The United States District Court for the Eastern
District of California, Morrison C. England, J., 2017 WL 1166144 and 305 F.Supp.3d 1094, entered
summary judgment in favor of contractor's insurer, but denied claim for prejudgment interest.
Appeal and cross-appeal were taken.


Holdings: The Court of Appeals held that:


[1] coverage provided by umbrella policy dropped down to co-primary coverage;


[2] primary insurer was entitled to equitable contribution of defense costs from umbrella insurer;


[3] splitting defense costs equally, rather than by policy limits, was within trial court's discretion;
and


[4] primary insurer was entitled to prejudgment interest.
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Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion for Prejudgment
Interest.


West Headnotes (8)


[1] Federal Courts Summary judgment
Partial summary judgment that umbrella liability policy dropped down and created co-
primary duty to defend was subject to de novo review in primary insurer's suit to recover
equitable contribution for defending insured as additional insured.


[2] Federal Courts Costs and attorney fees
District court's equitable allocation of defense costs between primary and umbrella liability
insurers was reviewable for abuse of discretion in primary insurer's suit to recover
equitable contribution for defending insured as additional insured.


[3] Federal Courts Interest
Denial of primary liability insurer's claim for prejudgment interest was subject to de novo
review in primary insurer's suit to recover equitable contribution for defending insured as
additional insured. Cal. Civ. Code § 3287(a).


[4] Insurance Scope of coverage
Insurance Effect of other insurance
Under California law, coverage provided by timber rights owner's umbrella liability insurer
dropped down to co-primary coverage with contractor's commercial general liability
(CGL) policy covering owner as additional insured and requiring defense only to extent of
owner's vicarious liability for fire damage; umbrella policy provided coverage for claims
not covered by underlying insurance, and gap in coverage existed.


[5] Insurance Primary and excess insurers
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Under California law, contractor's commercial general liability (CGL) insurer that had
defended timber rights owner as additional insured was entitled to equitable contribution
of defense costs from owner's umbrella liability insurer that provided drop-down primary
coverage for claims of non-vicarious liability; insurers shared same level of obligation on
the same risk for the same insured, and umbrella insurer failed to provide defense.


1 Case that cites this headnote


[6] Insurance Effect of other insurance
Insurance Primary and excess insurers
Under California law, splitting defense costs equally, rather than by policy limits, was
within trial court's discretion in suit by contractor's commercial general liability (CGL)
insurer to recover contribution from timber rights owner's umbrella liability insurer for
cost to defend owner as additional insured covered by contractor's policy only for vicarious
liability.


[7] Insurance Effect of other insurance
Insurance Primary and excess insurers
Under California law, umbrella liability insurer's $3.4 million payment to resolve insured's
bad faith claims did not entitle insurer to credit as participation in insured's defense and
thus did not entitle insurer to credit reducing liability for contribution to contractor's
commercial general liability (CGL) insurer that had provided defense to insured as
additional insured.


[8] Interest Insurance matters
Under California law, contractor's commercial general liability (CGL) insurer that had
defended timber rights owner as additional insured was entitled to prejudgment interest
on equal share that owner's umbrella liability insurer was required to contribute to
defense costs; total defense costs were fixed as of certain date, allocation of indemnity
turned exclusively on legal issues, and damages were capable of being made certain by
calculation. Cal. Civ. Code § 3287(a).
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Attorneys and Law Firms


*453  Brenda A. Bissett, Esquire, Attorney, Frank Falzetta, Esquire, Scott Russell Sveslosky,
Esquire, Sheppard Mullin Richter & Hampton LLP, Los Angeles, CA, for Plaintiff-Appellee


Gregory Edward Schopf, Attorney, Dawn Noel Valentine, Attorney, Nixon Peabody LLP, San
Francisco, CA, Sarah E. Andre, Esquire, Attorney, Nixon Peabody LLP, Los Angeles, CA, Juan
Luis Garcia-Paz, Nixon Peabody LLP, Jericho, NY, for Defendant-Appellant


Appeal from the United States District Court for the Eastern District of California, Morrison C.
England, Jr., District Judge, Presiding, D.C. No. 2:12-cv-01489-MCE-AC


Before: SCHROEDER, FRIEDLAND, and R. NELSON, Circuit Judges.


MEMORANDUM *


* This disposition is not appropriate for publication and is not precedent except as provided
by Ninth Circuit Rule 36-3.


[1]  [2]  [3] Insurance Company of the State of Pennsylvania (“ICSOP”) appeals the district
court's grant of partial summary judgment in favor of American States Insurance Company
(“American”), which held that ICSOP's commercial umbrella insurance policy (“the ICSOP
Policy”) created a co-primary duty to defend Sierra Pacific Industries (“Sierra”) in the underlying
Moonlight Fire lawsuits. American cross-appeals the district court's “equal shares” apportionment
of costs and denial of prejudgment interest. We review the district court's order granting partial
summary *454  judgment de novo, Nev. Power Co. v. Monsanto Co., 955 F.2d 1304, 1306 (9th
Cir. 1992), as amended on denial of reh'g (Apr. 14, 1992), its equitable allocation of defense costs
for abuse of discretion, see Westport Ins. Corp. v. Cal. Cas. Mgmt. Co., 916 F.3d 769, 778 (9th Cir.
2019), and its denial of prejudgment interest de novo, Evanston Ins. Co. v. OEA, Inc., 566 F.3d 915,
920–21 (9th Cir. 2009). For the reasons that follow, we affirm in part, reverse in part, and remand.


[4] We begin with the premise that “it is the policy language that controls the attachment of
coverage.” Carmel Dev. Co. v. RLI Ins. Co., 126 Cal.App.4th 502, 24 Cal. Rptr. 3d 588, 596
(2005) (citing 20th Century Ins. Co. v. Liberty Mut. Ins. Co., 965 F.2d 747, 756 (9th Cir. 1992)).
American's commercial general liability policy (“the American Policy”) provides that it will
defend its additional insured, Sierra, against any “suit” seeking damages from Sierra, but only
“to the extent” Sierra is vicariously liable for the named insured's (Howell's Forest Harvesting)
operations. American's primary indemnity coverage (and duty to defend) thus did not extend to
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Sierra's potential non-vicarious liability for the property damage from the fire, creating a gap in
the scope of American's defense obligation as to the underlying suits.


“Any gaps in coverage left open” by underlying insurance may be filled by other insurance,
however. Powerine Oil Co. v. Superior Court, 37 Cal.4th 377, 33 Cal.Rptr.3d 562, 118 P.3d 589,
603 (2005) (citing 2 Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group
2003), ¶ 8:84 p. 8–33) (internal quotation marks omitted). When claims are covered by an umbrella
insurance policy but not by the underlying primary insurance, the umbrella insurer must “drop[ ]
down to provide primary coverage.” Legacy Vulcan Corp. v. Superior Court, 185 Cal.App.4th 677,
110 Cal. Rptr. 3d 795, 803–04 (2010) (internal quotation marks omitted).


In addition to providing excess coverage, the ICSOP Policy includes an umbrella clause providing
that ICSOP will cover “the total of all damages” resulting from property damage “covered by the
[ICSOP] Policy but not covered by any underlying insurance” up to a $10 million occurrence limit.
The ICSOP Policy likewise creates both excess and umbrella defense obligations; its umbrella
defense obligation provides in relevant part that ICSOP has a “duty to defend any claim or suit
seeking damages covered by” the ICSOP Policy “but not covered by any underlying insurance[.]”
Since the American Policy provides for a duty to defend only with respect to Sierra's vicarious
liability, the district court correctly determined that ICSOP had a duty to drop down and defend
the underlying suits in a co-primary capacity with American. See Md. Cas. Co. v. Nationwide Mut.
Ins. Co., 81 Cal.App.4th 1082, 97 Cal. Rptr. 2d 374, 379 (2000).


[5] Turning to American's equitable contribution claims, “[t]he doctrine of equitable contribution
applies to insurers who share the same level of obligation on the same risk as to the same insured.”
Fireman's Fund Ins. Co. v. Md. Cas. Co., 65 Cal.App.4th 1279, 77 Cal. Rptr. 2d 296, 304 n.4
(1998). Because American and ICSOP shared the same level of obligation (i.e., co-primary) on
the same risk for the same insured, and American undertook its defense duty while ICSOP did
not, the district court correctly held American is entitled to equitable contribution of defense costs
from ICSOP.


[6]  [7] In apportioning defense costs, the district court determined that the most equitable
approach was to split costs equally between American and ICSOP. *455  The district court did
not abuse its discretion. It is a “fundamental principle” that trial courts have equitable discretion
“to select a method of allocating costs among insurers ... based on the facts and circumstances
of the particular case[.]” Centennial Ins. Co. v. U.S. Fire Ins. Co., 88 Cal.App.4th 105, 105
Cal. Rptr. 2d 559, 562 (2001). In choosing the equal shares approach, the district court adopted
one of the six recognized approaches under California law for reapportioning defense costs
between participating and non-participating insurers. Scottsdale Ins. Co. v. Century Surety Co.,
182 Cal.App.4th 1023, 105 Cal. Rptr. 3d 896, 903 (2010). The facts and circumstances of this case
do not mandate the policy limits approach as American asserts. Accordingly, “the 50–50 allocation
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of defense costs in this case was well within the trial court's equitable discretion.” Fireman's Fund,
77 Cal. Rptr. 2d at 314. 1


1 Additionally, the district court did not abuse its equitable discretion by declining to credit
ICSOP's $3.4 million payment to resolve Sierra's bad faith claims against ICSOP as
participation in Sierra's defense for purposes of the court's cost allocation determination. The
district court also correctly disregarded American's umbrella policy in apportioning costs,
as that policy only created a duty to defend against claims arising out of an occurrence not
covered “in whole or in part” by the underlying policy.


[8] Finally, regarding prejudgment interest, “[a] person who is entitled to recover damages certain,
or capable of being made certain by calculation, and the right to recover which is vested in the
person upon a particular day, is entitled also to recover interest thereon from that day[.]” Cal.
Civ. Code § 3287(a). Because Sierra's total defense costs were fixed as of October 31, 2012,
and the court's allocation of indemnity turned “exclusively on legal issues,” State v. Cont'l Ins.
Co., 15 Cal.App.5th 1017, 223 Cal. Rptr. 3d 716, 735 (2017), ICSOP's damages were capable of
being made certain by calculation. Thus, the district court erred in denying prejudgment interest
to American, and we remand with an instruction to award prejudgment interest to American from
October 31, 2012, until the date the district court enters its new judgment.


Each party will bear its own costs for this appeal.


AFFIRMED IN PART and REVERSED IN PART, and REMANDED.


All Citations


800 Fed.Appx. 452


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 1. Obligations in General


Title 2. Interpretation of Obligations (Refs & Annos)
Chapter 2. Joint or Several Obligations (Refs & Annos)


West's Ann.Cal.Civ.Code § 1432


§ 1432. Contribution among joint obligors


Currentness


Except as provided in Section 877 of the Code of Civil Procedure, a party to a joint, or joint
and several obligation, who satisfies more than his share of the claim against all, may require a
proportionate contribution from all the parties joined with him.


Credits
(Enacted in 1872. Amended by Stats.1987, c. 677, § 1.)


West's Ann. Cal. Civ. Code § 1432, CA CIVIL § 1432
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 4. Maxims of Jurisprudence


West's Ann.Cal.Civ.Code § 3521


§ 3521. Benefit and burden


Currentness


He who takes the benefit must bear the burden.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3521, CA CIVIL § 3521
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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126 Cal.App.4th 502
Court of Appeal, Sixth District, California.


CARMEL DEVELOPMENT COMPANY, Plaintiff,
v.


RLI INSURANCE COMPANY, Defendant, Cross–Complainant and Appellant.
Fireman's Fund Insurance Company, Intervenor and Respondent.


No. H026360.
|


Jan. 12, 2005.
|


Review Denied March 30, 2005. *


* Kennard, J., dissented.


Synopsis
Background: In an action arising from a dispute between one commercial general liability (CGL)
insurer and a second CGL insurer, the Superior Court of Monterey County, No. M50397, Robert
O'Farrell, J., ruled that both insurer's insured the same risk, had competing “other insurance”
clauses, and second insurer had to contribute to first insurer's settlement of a personal injury lawsuit
against the insured. Second insurer appealed.


[Holding:] The Court of Appeal, Elia, Acting P.J., held that second insurer had no duty to
contribute to first insurer's settlement with injured party, since the first insurer's policy limit was
not exceeded by the settlement.


Reversed.


West Headnotes (10)


[1] Insurance Construction as a whole
An insurance policy must be construed as an entirety, with each clause lending meaning
to the other.
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See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 686.


7 Cases that cite this headnote


[2] Insurance Other Insurance
When two insurers cover the same level of liability, e.g., both primary or both excess, on
the same risk as to the same insured, courts may require each to contribute to the cost of
defending the claim or indemnifying the loss.


8 Cases that cite this headnote


[3] Insurance Contribution Among Insurers
Although courts honor insurance coverage terms, including “other insurance” clauses,
whenever possible, where the policies of two or more insurers of a common insured,
providing the same level of coverage for the same risk, contain conflicting other insurance
clauses if one insurer pays more than its share of the loss or defense costs without
participation from the other insurer or insurers, a right to contribution arises.


11 Cases that cite this headnote


[4] Insurance Proration or allocation
Even when one “other insurance” clause provides for pro rata coverage while the other
purports to be excess only, courts generally favor proration, because the prevailing judicial
view is that imposing the entire liability for a loss on the former would annul that policy's
language, and create the anomaly that courts will enforce proration between policies only
when they both have conflicting excess other insurance language barring proration.


4 Cases that cite this headnote


[5] Insurance Proration or allocation
The general rule, when multiple policies share the same risk but have inconsistent “other
insurance” clauses, is to prorate according to the policy limits.


3 Cases that cite this headnote


[6] Insurance Rules of Construction
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In construing an insurance agreement courts must avoid interpretations that would create
redundancy in policy language.


8 Cases that cite this headnote


[7] Insurance Proration or allocation
Contractual terms of insurance coverage are enforced whenever possible, even in
situations where to do so will be inconsistent with proration provisions in other policies.


[8] Insurance Other Insurance
It is a basic principle that an “other insurance” issue can arise only between carriers on
the same level of coverage.


3 Cases that cite this headnote


[9] Insurance Primary and excess insurance, in general
Insurance Scope of coverage
The inapplicability of secondary coverage until exhaustion of primary limits generally
holds true even where there is more underlying primary insurance than contemplated by
the terms of the secondary policy.


9 Cases that cite this headnote


[10] Insurance Primary and excess insurance
Insurance Scope of coverage
Insurance Primary and excess insurers
Where one commercial general liability (CGL) policy provided coverage specifically
excess to the insured's underlying primary policy, whereas a second CGL insurer was liable
for claims in excess of any other insurance, the two policies did not operate at the same
level of coverage, and second insurer had no duty to contribute to first insurer's settlement
with injured party, since the first insurer's policy limit was not exceeded by the settlement;
it was irrelevant that both policies contained excess-only “other insurance” clauses.


See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2003) ¶
8:3 et seq. (CAINSL Ch. 8-A)
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**589  Dennis G. McCarthy, Fenton & Keller, Monterey, CA, for Plaintiff–Respondent.


Julia A. Molander, Sedgwick, Detert, Moran & Arnold, San Francisco, CA, for Defendant–Cross/
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Ralph A. Lombardi and Lori A. Sebransky, Lombardi, Loper & Conant, Oakland, CA, for
Intervenor–Respondent.


Opinion


ELIA, Acting P.J.


*506  This appeal arises from a dispute between excess insurers of comprehensive general liability.
The trial court ruled that appellant RLI Insurance Company (RLI) and respondent Fireman's Fund
Insurance Company (Fireman's Fund) insured the same risk and had competing “other insurance”
clauses. It therefore ordered RLI to contribute to Fireman's Fund's settlement of a personal injury
lawsuit against the insured.


On appeal, RLI contends that it was not obligated to contribute to the settlement on an equal
basis with Fireman's Fund because the insuring agreement in its policy made it excess to the
coverage Fireman's Fund provided. We find merit in RLI's argument and must therefore reverse
the judgment.


Background


The facts of the underlying lawsuit are undisputed and need be recounted only briefly. Carmel
Development Company (Carmel) was the general contractor on a project to construct golf and
residential facilities in Monterey County. For the concrete work Carmel subcontracted with Largo
Concrete Company (Largo), which in turn subcontracted with CAB Concrete for a portion of the
work. On January 13, 1999, Abel Vargas, a CAB employee, was severely injured on the work
site. In **590  April 1999 he and his wife sued both Carmel and Largo. Largo settled with the
Vargases, but Carmel proceeded to trial. A jury subsequently awarded Mr. and Mrs. Vargas a total
of $10,569,242 in damages. 1
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1 Of this amount the jury found Carmel 87.5 percent at fault, Largo 8 percent at fault, and
CAB 4 percent at fault.


Carmel had a commercial general liability (CGL) policy issued by Reliance Insurance Company
(Reliance), as well as a $10 million excess liability policy from Fireman's Fund. Largo had
a primary CGL policy with Acceptance Insurance Company (Acceptance) and a commercial
umbrella policy with RLI. Reliance and Fireman's Fund settled the Vargas action for $7.25 million,
with Reliance paying its policy limits of $1 million and Fireman's Fund paying $6.25 million.


Carmel then sued Acceptance and RLI, seeking a judicial determination that it was an additional
insured under the Acceptance policy and that RLI, as excess insurer, was obligated to contribute
to the Vargas settlement after the Acceptance limits were met. Fireman's Fund joined in Carmel's
allegations by intervening in the action. RLI filed a cross-complaint against Carmel, Fireman's
Fund, and Reliance.


*507  At trial Fireman's Fund contended that it and RLI were both excess insurers, whose policies
contained irreconcilable “other insurance” clauses. RLI maintained that its policy was “second
level excess,” which applied “only when all other insurance exhausts, including the Fireman's
Fund policy.”


The trial court found that Carmel was an additional insured under the Acceptance and RLI policies
issued to Largo. As excess insurers, both Fireman's Fund and RLI were obligated to provide
coverage when their respective underlying carriers, Reliance and Acceptance, had exhausted their
policy limits. Because RLI and Fireman's Fund had competing excess-only “other insurance”
clauses, the court found it appropriate to require them both to contribute to the settlement amount.
The court accordingly allocated the parties' payment obligations in proportion to their policy limits,
resulting in RLI's duty to contribute $2,083,333 to the settlement. 2


2 Fireman's Fund had a policy limit of $10 million, while RLI's policy limit was $5 million.
The court applied a 2:1 ratio to their contribution obligations, thus assigning RLI one third
of the $6.25 million settlement.


Discussion


1. Scope of Review
[1]  The sole issue before us is whether the trial court correctly interpreted the terms of the
Fireman's Fund and RLI policies such that equitable contribution was appropriate. This question
calls for an interpretation of the policy terms, which is, as with any other contract, a matter of law
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to be reviewed de novo on appeal. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44
Cal.Rptr.2d 370, 900 P.2d 619; Continental Ins. Co. v. Lexington Ins. Co. (1997) 55 Cal.App.4th
637, 642, 64 Cal.Rptr.2d 116.) Accordingly, the policy “must be construed as an entirety, with
each clause lending meaning to the other.” (Holz Rubber Co., Inc. v. American Star Ins. Co. (1975)
14 Cal.3d 45, 56, 120 Cal.Rptr. 415, 533 P.2d 1055.) Whether the court properly applied equity
in prorating the parties' indemnity obligations, a matter of judicial discretion (Centennial Ins. Co.
v. United States Fire Ins. Co. (2001) 88 Cal.App.4th 105, 111–112, 105 Cal.Rptr.2d 559), is not
at issue in this appeal.


**591  2. Principles of Equitable Contribution
[2]  When two insurers cover the same level of liability (e.g., both primary or both excess) on the
same risk as to the same insured, courts may require each to contribute to the cost of defending the
claim or indemnifying *508  the loss. (Maryland Cas. Co. v. Nationwide Mutual Ins. Co. (2000) 81
Cal.App.4th 1082, 1089, 97 Cal.Rptr.2d 374; Dart Industries, Inc. v. Commercial Union Ins. Co.
(2002) 28 Cal.4th 1059, 1079, fn. 6, 124 Cal.Rptr.2d 142, 52 P.3d 79.) As explained in Fireman's
Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296,
“[T]he right to contribution arises when several insurers are obligated to indemnify or defend the
same loss or claim, and one insurer has paid more than its share of the loss or defended the action
without any participation by the others.... Equitable contribution permits reimbursement to the
insurer that paid on the loss for the excess it paid over its proportionate share of the obligation, on
the theory that the debt it paid was equally and concurrently owed by the other insurers and should
be shared by them pro rata in proportion to their respective coverage of the risk. The purpose of
this rule of equity is to accomplish substantial justice by equalizing the common burden shared by
coinsurers, and to prevent one insurer from profiting at the expense of others.” (Accord, Travelers
Cas. and Sur. Co. v. Century Sur. Co. (2004) 118 Cal.App.4th 1156, 1160, 13 Cal.Rptr.3d 526.)


[3]  In determining whether these equitable principles apply to two insurers at the same level,
courts often compare the “other insurance” clauses of the policies. “ ‘Most insurance policies
contain “other insurance” clauses that attempt to limit the insurer's liability to the extent that
other insurance covers the same risk. Such clauses attempt to control the manner in which each
insurer contributes to or shares a covered loss....' [Citation.]” (Travelers Casualty & Surety Co.
v. American Equity Ins. Co. (2001) 93 Cal.App.4th 1142, 1149, 113 Cal.Rptr.2d 613.) Although
courts honor coverage terms, including “other insurance” clauses, whenever possible, “where the
policies of two or more insurers of a common insured, providing [the same level of] coverage
for the same risk, contain conflicting ‘other insurance’ clauses ... if one insurer pays more than
its share of the loss or defense costs without participation from the other insurer or insurers, a
right to contribution arises.” (Id. at p. 1160, 113 Cal.Rptr.2d 613, citing Fireman's Fund Ins. Co. v.
Maryland Casualty Co., supra, 65 Cal.App.4th at p. 1293, 77 Cal.Rptr.2d 296; see also CSE Ins.
Group v. Northbrook Property & Casualty Co. (1994) 23 Cal.App.4th 1839, 1842, 29 Cal.Rptr.2d
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120 [“when two ‘excess-only’ other insurance clauses collide, the courts will force both carriers
to prorate, in derogation of the policy language”].)


[4]  [5]  Even when one “other insurance” clause provides for pro rata coverage while the other
purports to be excess only, courts generally favor proration, because the prevailing judicial view is
that imposing the entire liability for a loss on the former “would annul that policy's language, and
create the anomaly that courts will ... enforce proration between policies [only] when they [both]
have conflicting ‘excess other insurance’ language barring proration.” ( *509  Fireman's Fund Ins.
Co. v. Maryland Cas. Co. (1998) 65 Cal.App.4th 1279, 1306, 77 Cal.Rptr.2d 296; Century Surety
Co. v. United Pacific Ins. Co. (2003) 109 Cal.App.4th 1246, 1258, 135 Cal.Rptr.2d 879.) “Giving
‘excess other insurance’ clauses priority over policies providing for pro rata apportionment of
liability among policies is completely unrelated **592  to the original historical purpose of
such ‘other insurance’ clauses, which was to prevent multiple recoveries by insureds in cases of
overlapping insurance policies providing coverage for the same loss. For these reasons, among
others ... ‘[t]he general rule, when multiple polices share the same risk but have inconsistent “other
insurance” clauses, is to prorate according to the policy limits.’ [Citation.]” (Fireman's Fund Ins.
Co. v. Maryland Cas. Co., supra, 65 Cal.App.4th at p. 1306, 77 Cal.Rptr.2d 296; accord, Century
Surety Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th at p. 1258, 135 Cal.Rptr.2d 879.)


3. Applicability of Equitable Contribution
In this case each of the policies at issue included an “other insurance” clause purporting to be
excess over other available insurance. The “Conditions” section of Fireman's Fund's policy stated,
“OTHER INSURANCE. [¶] If there is any (1) Other Insurance ... this policy shall apply as excess
of and not contributory with such Insurance.” “Other insurance” was defined as “Insurance, other
than Primary Insurance or Insurance which is specifically purchased by the Named Insured to be
in excess of the Insurance afforded by this policy, which is available to the Insured and affords
coverage for Injury or damage to which this policy applies.” RLI's “Other Insurance” condition
stated, “Whenever the insured is covered by other primary, excess or excess-contingent insurance
not scheduled on this policy as scheduled underlying insurance, this policy shall apply only in
excess of, and will not contribute with, such other insurance. This policy shall not be subject to
the terms, conditions or limitations of such other insurance.”


The trial court found these two clauses to be in irreconcilable conflict, thereby necessitating the
parties' contribution on a pro rata basis. Were we to limit our analysis on appeal to these provisions,
we would uphold the trial court's decision, because both clauses do purport to be excess over each
other and RLI does not contest the court's exercise of discretion. In our analysis, however, we
will not read these provisions in isolation. Instead, we must first address the underlying premise
that the parties provided the same level of coverage. This question requires a broader examination
of each policy to ascertain the context in which the “other insurance” provisions appeared. Only
if the two policies were insuring the same risk at the same level of coverage will we proceed to
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determine whether the “other insurance” clauses conflicted and thus required equitable proration.
(See Reliance Nat. Indem. Co. v. General Star Indem. Co. (1999) 72 Cal.App.4th 1063, 1077,
85 Cal.Rptr.2d 627 [“other insurance” clauses become relevant only when *510  several insurers
insure the same risk at the same level of coverage]; Travelers Casualty & Surety Co. v. American
Equity Ins. Co., supra, 93 Cal.App.4th 1142, 1150, 113 Cal.Rptr.2d 613 [same]; see also Commerce
& Industry Ins. Co. v. Chubb Custom Ins. Co. (1999) 75 Cal.App.4th 739, 745, 89 Cal.Rptr.2d 415
[predicate for prorating policies with conflicting “other insurance” provisions is that they operate
on the same level of coverage]; accord, Century Surety Co. v. United Pacific Ins. Co., supra, 109
Cal.App.4th at p. 1256, 135 Cal.Rptr.2d 879.) We therefore turn to the insuring language of each
policy.


The insuring clause of the Fireman's Fund policy stated, “Subject to the other provisions of this
policy, We will pay on behalf of the Insured those sums in excess of Primary Insurance that
the Insured becomes legally obligated to pay as damages. The amount We will pay for damages
is limited as described in SECTION **593  III–LIMITS OF INSURANCE.” 3  Thus, Fireman's
Fund clearly provided a policy specifically excess to that of the primary insurer, which was defined
as Reliance.


3 The “Limits of Insurance” section explained the limits for “each occurrence” and for the
aggregate amount covered.


RLI's insuring agreement promised, “subject to the terms, conditions and exclusions of this policy,”
to pay “all sums which the insured becomes legally obligated to pay as ultimate net loss, because
of: [¶] A. Bodily injury and property damage; or [¶] B. Personal injury; or [¶] C. Advertising
injury caused by an occurrence which takes place during the policy period....” Under the next
paragraph,”LIMITS OF LIABILITY,” RLI stated that it would be liable only “for the ultimate net
loss in excess of: [¶] 1. the applicable limits of scheduled underlying insurance stated in Item 5 of
the Declarations, for occurrences covered by scheduled underlying insurance, plus the limits of
any unscheduled underlying insurance which also provides coverage for such occurrences....”


The boldfaced terms were defined in a subsequent section. “Ultimate net loss” represented the
amount for which the insured was liable “after deducting for all other recoveries and salvages,” and
it excluded certain payments, fees, and expenses. The term “scheduled underlying insurance”
referred to the policies listed in the “Schedule of Underlying Insurance,” which (for comprehensive
general liability) meant the policy issued by Acceptance. The term “unscheduled underlying
insurance” was defined as “any insurance policies available to any insured (whether primary,
excess, excess-contingent, or otherwise) except the policies listed in the Schedule of Underlying
Insurance.”
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It is apparent from the language of these basic insuring provisions that RLI and Fireman's Fund
did not place themselves in the same position with *511  respect to other carriers. Fireman's Fund
undertook to provide coverage immediately upon exhaustion of Reliance's policy limits, whereas
RLI obligated itself to step in only when the limits of both the Acceptance policy and all other
available coverage—primary and excess—were exceeded.


Fireman's Fund, however, points out that its agreement to pay the “excess of Primary Insurance”
was expressly made “subject to the other provisions of this policy.” Fireman's Fund argues that
through this conditional language the policy incorporated the “other insurance” clause, thereby
making it, like the RLI policy, excess to both scheduled and unscheduled insurance. The plain
language of the Fireman's Fund agreement, however, provided coverage to the insured upon
exhaustion of the Reliance policy limits. Its insuring language did not clearly and unequivocally
inform the insured that it was excess over all other insurance, primary and excess, but buried its
limitation on the second to the last page in a generally worded “other insurance” clause, a condition
generally accorded judicial disfavor. (Dart Industries, Inc. v. Commercial Union Ins. Co., supra,
28 Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.)


RLI's policy was more explicit in its limitations. Its “Limits of Liability” paragraph, set forth on
the first page of the policy, clearly made RLI's coverage excess over scheduled and unscheduled
underlying insurance. “Unscheduled underlying insurance” refers not only to unscheduled primary
insurance, but also to excess policies. Its “other insurance” clause reinforced this limitation: It
asserted its role **594  as excess over “other primary, excess or excess-contingent insurance not
scheduled on this policy as scheduled underlying insurance.”


[6]  Fireman's Fund maintains that the insuring limitation in RLI's policy should be disregarded as
“duplicative” of its “other insurance” clause. We agree with RLI that such an approach would entail
reading the policy backwards, as if the principal statement of coverage were the “other insurance”
clause. The insuring limitation in the RLI policy is part of the insurer's basic undertaking of risk,
not a repetition of a condition that does not appear until 10 pages after the basic insuring provisions.
(Cf. Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th 1, 16, 44 Cal.Rptr.2d 370, 900 P.2d 619
[before considering exclusions, court must examine the coverage provisions to determine whether
a claim falls within policy terms].) Furthermore, in construing an insurance agreement we must
avoid interpretations that would create redundancy in policy language. (AIU Ins. Co. v. Superior
Court (1990) 51 Cal.3d 807, 827, 274 Cal.Rptr. 820, 799 P.2d 1253.) We therefore reject Fireman's
Fund's dismissal of this material insuring provision as “simply a redundancy.”


[7]  Contractual terms of insurance coverage are enforced whenever possible, “ ‘even in situations
where to do so will be inconsistent with proration *512  provisions in other policies.’ ” (Reliance
Nat. Indemnity Co. v. General Star Indemnity Co., supra, 72 Cal.App.4th at p. 1076, 85 Cal.Rptr.2d
627.) Here, as there was neither assertion nor evidence that enforcement of RLI's insuring language
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would intrude on the rights of the insured, it should be honored. “Equity should not be employed
to override the terms of the insurance policies in this case.... Because the policy terms, as they
apply in this case, do not conflict or offend public policy and do not infringe on any rights of the
insured, there is no reason to disregard the express terms of both policies.” (Hartford Cas. Ins. Co.
v. Travelers Indem. Co. (2003) 110 Cal.App.4th 710, 727, 2 Cal.Rptr.3d 18; see also Community
Redevelopment Agency v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329, 338–340 & fn.
6, 57 Cal.Rptr.2d 755 [whether horizontal exhaustion rule applies depends on policy language].)


Fireman's Fund maintains that AMHS Ins. Co. v. Mutual Ins. Co. of Arizona (9th Cir.2001) 258
F.3d 1090 (AMHS ) addresses the parties' dispute “head-on” and supports its assertion that RLI's
“duplicative insuring language” is given no greater effect merely because it appears in the insuring
agreement. In AMHS, an excess insurer, Risk Retention Group (RRG), provided four layers
of excess coverage over a primary insurer, Samaritan. The second layer was excess to several
specifically named policies (including Samaritan and RRG's first layer), except that it also limited
coverage to “ultimate net loss,” defined as the excess of the limits of the underlying insurance and
“ ‘any other valid and collectible insurance.’ ” (Id. at pp. 1094–1095.) The insured physician was
also covered under a primary policy issued by Mutual Insurance Company of Arizona (MICA).
Both the MICA policy and the second RRG layer contained “other insurance” clauses.


The Ninth Circuit Court of Appeals first acknowledged the distinction between excess and primary
coverage, noting that they serve different purposes. The court also recognized that categorizing
insurance policies is accomplished “with reference to the ‘overall insuring scheme,’ ” and that
this task “can be muddied by the inclusion of an ‘other insurance’ clause in an otherwise primary
policy.” (AMHS, supra, 258 F.3d. at p. 1093.) The court went on to **595  hold, however, that
RRG's first and second excess layers were “equal-level insurers” with the MICA primary policy
and must therefore contribute to the negligence judgment against the physician. (Id. at p. 1100.)
In the court's view, these two RRG policies were not “true excess” and therefore attached upon
exhaustion of the underlying Samaritan policy limits. 4


4 The third layer was not required to contribute because it applied to losses in excess of a
specified amount, which had not been reached. (Id. at p. 1099–1100.)


*513  AMHS is not applicable here. First, the holding appears to depend on the characterization of
RRG as a “specific excess” rather than a “true excess” insurer. The court explained the term “true
excess” under Arizona law as insurance that has established a rate “ ‘after giving due consideration
to known existing and underlying ... primary policies.’ [Citation.]” (AMHS, supra, 258 F.3d at p.
1093.) RRG, the court observed, had determined its rates based in part on known existing coverage,
which did not include that of MICA. (Id. at p. 1096.) Having no awareness of the MICA primary
policy, RRG did not set its rates based on the existence of the MICA coverage. Accordingly, the
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first two RRG excess layers were said to “attach immediately upon the exhaustion of the underlying
Samaritan policy.” (Id. 258 F.3d at p. 1097.)


In this case, however, the RLI policy was expressly made excess to all underlying insurance,
whether scheduled (specifically named) or unscheduled. We do not find it significant, as did
the AMHS court, that RLI was unaware of all the coverage possessed by its insured when it set
its rate. Carmel was only an additional insured in the underlying Acceptance policy. RLI was
insuring a subcontractor that could have been expected to do business with any number of different
contractors; consequently, the identity of the additional insureds changed with each new contract.
Unlike RRG, RLI could not have “avoided the present dispute by ascertaining the total level of
existing primary coverage prior to issuing its policy.” (AMHS, supra, at p. 1098.)


Secondly, the AMHS court's proration between excess and primary insurers does not appear to be
consistent with California's approach to equitable contribution. If the case had arisen in this state,
the court would have required exhaustion of the MICA policy limits before contribution from the
second layer of RRG excess coverage, because “[t]he presence of an ‘other insurance’ provision in
a primary policy does not transform that primary policy into an excess policy vis-a-vis a secondary
carrier with excess coverage.” (North River Ins. Co. v. American Home Assurance Co. (1989)
210 Cal.App.3d 108, 113, 257 Cal.Rptr. 129.) Although the majority in AMHS recited this rule, it
nonetheless treated MICA, a primary insurer, as if it were on the same level as RRG, an excess
carrier, based on MICA's “other insurance” clause. (AMHS, supra, 258 F.3d at p. 1100.) Moreover,
the court emphasized that “[t]he risk assumed by the two insurers ... was markedly different,”
a conclusion that should have foreclosed treatment of them as “equal-level insurers.” (Id. at pp.
1097, 1100.)


[8]  [9]  Unlike the AMHS court, we adhere to the basic principle that an “other insurance”
issue can arise only between carriers on the same level of coverage. Thus, for example, umbrella
coverage is generally regarded “ ‘as true excess over and above any type of primary coverage,
excess provisions *514  arising in any manner, or escape clauses.’ ” (Continental Ins. Co.
v. Lexington Ins. Co. (1997) 55 Cal.App.4th 637, 647, 64 Cal.Rptr.2d 116, quoting Ostrager
**596  & Newman, Handbook on Insurance Coverage Disputes (8th ed.) § 11.(2003)[e].) The
inapplicability of secondary coverage until exhaustion of primary limits generally “ ‘holds true
even where there is more underlying primary insurance than contemplated by the terms of the
secondary policy.’ ” (Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra,
50 Cal.App.4th 329, 339, 57 Cal.Rptr.2d 755, quoting Olympic Ins. Co. v. Employers Surplus Lines
Ins. Co. (1981) 126 Cal.App.3d 593, 600, 178 Cal.Rptr. 908, italics omitted.)


But labels are not dispositive; it is the policy language that controls the attachment of coverage.
(20th Century Ins. Co. v. Liberty Mut. Ins. Co. (9th Cir.1992) 965 F.2d 747, 756.) Here, when all
of the relevant provisions are read in context, with each clause lending meaning to the other, it
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is clear from the language of the RLI agreement that it offers a different level of coverage to its
insured than the Fireman's Fund policy. Accordingly, it is unnecessary to resort to proration based
on the competing “other insurance” clauses in the two policies.


Home Ins. Co. v. St. Paul Fire & Marine Ins. Co. (1st Cir.2000) 229 F.3d 56, also cited by
Fireman's Fund, is likewise inapposite. There the issue was whether an “other insurance” clause
of the primary policy and a “prior acts” clause of another primary policy were mutually repugnant,
thus requiring proration. (Id. at p. 59.) This case, as we have concluded, involves two insurers at
different levels. The general rule requiring proration is inapplicable here.


A more comparable case than those on which Fireman's Fund relies is Lumbermens Mut. Cas. Co.
v. Allstate Ins. Co. (1980) 51 N.Y.2d 651, 435 N.Y.S.2d 953, 417 N.E.2d 66 (Lumbermens ). There
four different liability policies were asked to contribute to coverage after an automobile accident:
a primary Allstate policy issued to the corporate owner of the car; an Allstate policy issued to
the driver's mother, providing that the coverage was excess if her son drove a nonowned vehicle;
an “executive” excess policy issued by Allstate to the driver's father; and a “Catastrophe” policy
issued by Lumbermens to a business group to which the corporate owner belonged. (Id. at p. 654,
435 N.Y.S.2d 953, 417 N.E.2d 66.) The high court of New York held that the general rule requiring
proration among multiple policies covering the same risk was inapplicable “because its use would
effectively deny and clearly distort the plain meaning of the terms and the policies of insurance here
involved.” (Id. at p. 655, 435 N.Y.S.2d 953, 417 N.E.2d 66.) The court then examined the terms
of each policy to ascertain the meaning and intent of their respective provisions. Accordingly, the
policy held by the driver's mother was “designed” to be excess to the car owner's primary *515
policy; 5  the father's “executive” policy, on the other hand, “was not just a simple excess policy,
but was designed specifically to provide coverage in excess of that provided by [the mother's]
policy.” 6  (Ibid.) As to the Lumbermens **597  “Catastrophe” policy issued to the corporate
owner, the parties to this contract “did not bargain for a ratable contribution with any of the Allstate
policies.” (Id. at p. 656, 435 N.Y.S.2d 953, 417 N.E.2d 66.) Its coverage had been made expressly
excess to “all other coverage available, including excess coverage.” 7  (Ibid.)


5 The mother's policy insured her son while driving a nonowned automobile, but provided that
“ ‘If there is other insurance ... the insurance with respect to a ... nonowned automobile shall
be excess insurance over any other collectible insurance.’ ” (Id. at p. 654, 435 N.Y.S.2d 953,
417 N.E.2d 66.)


6 The father's “executive” policy provided that Allstate would pay the “ ‘net loss in excess of
insured's retained limit.’ The term ‘retained limit’ was then defined as ‘the sum of applicable
limits of underlying policies listed in Schedule A hereof and the applicable limits of any
other underlying insurance collectible by the insured’.” (Id. at p. 654, 435 N.Y.S.2d 953,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561941&pubNum=0000506&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561941&pubNum=0000506&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_59 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109262&pubNum=0000578&originatingDoc=I5b7bee3bfa7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Carmel Development Co. v. RLI Ins. Co., 126 Cal.App.4th 502 (2005)
24 Cal.Rptr.3d 588, 05 Cal. Daily Op. Serv. 1100, 2005 Daily Journal D.A.R. 1487


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


417 N.E.2d 66.) Schedule A listed the mother's policy. The father's policy also included
an excess “other insurance” clause stating that coverage was excess to other collectible
insurance available to the insured.


7 Lumbermens provided coverage in excess of “ ‘any other valid and collectible insurance
available to the insured, whether such other insurance is stated to be primary, contributing,
excess or contingent.’ ” (Id. at p. 655.)


As in Lumbermens, application of proration to Fireman's Fund and RLI here would be to ignore
or distort the meaning and intent of the coverage terms. As the New York court later explained,
“The rule to be distilled from these cases is that an insurance policy [that] purports to be excess
coverage but contemplates contribution with other excess policies or does not by the language
used negate that possibility must contribute ratably with a similar policy, but must be exhausted
before a policy [that] expressly negates contribution with other carriers, or otherwise manifests
that it is intended to be excess over other excess policies.” (State Farm Fire and Casualty Co. v.
LiMauro (1985) 65 N.Y.2d 369, 375–376, 492 N.Y.S.2d 534, 482 N.E.2d 13, 18; see also Allstate
Ins. Co. v. Employers' Liability Assur. Corp. (5th Cir.1971) 445 F.2d 1278, 1283 [priority among
insurers resolved by analyzing language of each policy to determine “intention of each contract
within the design of a consistent overall insuring scheme”].)


The Fourth District, Division Two, reinforced the importance of looking first to contractual
language in the recent case of Travelers Cas. & Surety Co. v. Transcontinental Ins. Co. (2004)
122 Cal.App.4th 949, 19 Cal.Rptr.3d 272. There an insurer, Federal Insurance Company (Federal),
provided two types of excess coverage to its insured contractor. Addressing Coverage A, the
court held that the contract language plainly obligated Federal to defend the insured when the
listed “underlying insurance” was exhausted. (Id. at p. 956, 19 Cal.Rptr.3d 272.) Supporting this
conclusion was the court's comparison of Coverage *516  A with Coverage B: Whereas Coverage
A did not condition a defense upon exhaustion of other insurance, Coverage B required a defense
only when a plaintiff sought damages “to which no underlying insurance or other insurance
applies.” 8  (Id. at p. 956, 19 Cal.Rptr.3d 272.)


8 The indemnity provision in Coverage B (described in the policy as “Umbrella Liability
Insurance”) obligated Federal to pay “ ‘damages the insured becomes legally obligated to
pay’ ... in excess of a certain limit or the amount payable by ‘other insurance, whichever
is greater.’ ” (Id. at p. 952, 19 Cal.Rptr.3d 272.)


Noteworthy in Travelers was Federal's argument that its “other insurance” clause was a condition
precedent to the existence of coverage and thus to its duty to defend. The court rejected Federal's
argument. Not only was the “other insurance” clause irrelevant to the defense obligation, but it
was located in the “Conditions” section, which set forth the “rights, obligations, and interpretive
aids ‘applicable to’ coverage under the policy rather than conditions that must be fulfilled prior
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to the existence of coverage.” (Travelers Cas. & Surety v. Transcontinental Ins. Co., supra, 122
Cal.App.4th at p. 957, 19 Cal.Rptr.3d 272.) The “other insurance” clause itself was “a condition
to payment of claims when coverage **598  exist[ed], but [did] not constitute a condition to
coverage or Federal's duty to defend.” (Id. at p. 956, 19 Cal.Rptr.3d 272.) Federal's reliance on the
“other insurance” clause was also misplaced because it was “contrary to the rule that insurance
provisions that take away or limit coverage must be conspicuous, plain, and clear.” (Id. at p. 958,
19 Cal.Rptr.3d 272.)


Although the Travelers decision pertained to the broader duty to defend rather than the duty
to indemnify, the appellate court's emphasis on an examination of policy language, particularly
the basic insuring agreement, is likewise appropriate here. Like Coverage A in Travelers,
section 1 of the Fireman's Fund policy obligated Fireman's Fund to provide coverage when a
specific underlying policy, that of Reliance, was exhausted. RLI's policy, on the other hand,
was more akin to Federal's Coverage B by expressly conditioning the insurer's obligation on the
exhaustion of not only the Acceptance limits but also those of “any insurance policies available
to any insured (whether primary, excess, excess-contingent, or otherwise).” (Compare Community
Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal.App.4th at pp. 335, 338 &
fn. 6, 57 Cal.Rptr.2d 755 [policy language expressly conditioned defense obligation on absence
of other insurance providing defense].)


[10]  In summary, the overall intent and purpose of the two policies at issue here can be discerned
from their respective insuring terms read in context and in light of the entire policy in which they
appear. Fireman's Fund provided coverage specifically excess to the underlying primary policy,
whereas RLI was liable for claims in excess of any other insurance. Because *517  the two policies
did not operate at the same level of coverage, it was irrelevant that they both contained excess-
only “other insurance” clauses. As the Fireman's Fund policy limit was not exceeded by the Vargas
settlement, RLI had no duty to contribute to the indemnification of Carmel.


Disposition


The judgment against RLI is reversed. RLI is entitled to its costs on appeal.


WE CONCUR: BAMATTRE–MANOUKIAN and McADAMS, JJ.


All Citations


126 Cal.App.4th 502, 24 Cal.Rptr.3d 588, 05 Cal. Daily Op. Serv. 1100, 2005 Daily Journal D.A.R.
1487
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50 Cal.App.4th 329, 57 Cal.Rptr.2d 755, 96 Cal.
Daily Op. Serv. 7934, 96 Daily Journal D.A.R. 13,145


COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF LOS ANGELES, Plaintiff and Respondent,


v.
AETNA CASUALTY AND SURETY COMPANY et al.,


Defendants and Respondents; UNITED PACIFIC INSURANCE
COMPANY, Defendant, Cross-complainant and Appellant;


SCOTTSDALE INSURANCE COMPANY, Cross-defendant
and Respondent. COMMUNITY REDEVELOPMENT


AGENCY OF THE CITY OF LOS ANGELES, Plaintiff,
v.


GRANITE STATE INSURANCE COMPANY, Defendant.
TOKYO MARINE AND FIRE INSURANCE COMPANY, Plaintiff,


v.
AETNA CASUALTY AND SURETY COMPANY, Defendant.


No. B077182.
Court of Appeal, Second District, Division 3, California.


Oct 29, 1996.


SUMMARY


In an insurer's cross-action against another insurer, relating to a multiparty, complex construction
defect case, the trial court entered a declaratory judgment in favor of cross-defendant, finding that
cross-defendant, as an excess insurer, had no duty to defend the common insureds and therefore had
no obligation to contribute to the defense costs that cross-complainant had expended in providing
that defense. The litigation arose from defective grading and filling in a redevelopment project and
involved numerous lawsuits against a number of insured parties. The trial court concluded that all
the actions involved a continuing loss. In this action, cross-complainant, who had not exhausted its
policy limits, sought declaratory relief and equitable contribution. Cross-complainant and a third
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the third insurer. The third insurer exhausted its policy limits in settling suits against
the insureds. Cross-complainant alleged that cross-defendant had a duty to “drop down” and take
the third insurer's place. (Superior Court of Los Angeles County, Nos. C640764, C664726 and
C680494, Ronald E. Cappai, Judge.) *330
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The Court of Appeal affirmed. It held that cross-defendant had no duty to provide any defense.
Under the horizontal exhaustion rule, an excess insurer does not cover a loss, nor does any duty
to defend arise, until all of the primary insurance has been exhausted. In continuous loss cases, all
primary insurers are underlying insurers to excess policies, with a duty to defend the insureds, in
the absence of a provision in the excess policy specifically describing and limiting the underlying
insurance. In other words, an excess insurer can require in its policy that all primary insurance
be exhausted. Cross-defendant's policy unambiguously stated that it was in excess of “any other
underlying insurance.” This language included all available primary insurance, not just expressly
mentioned policies. Thus, since not all primary insurance policies had been exhausted, cross-
defendant's duty to defend was never triggered. (Opinion by Croskey, J., with Klein, P. J., and
Kitching, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Insurance Contracts and Coverage § 107.2-- Insurer's Duty to Defend--Excess Insurer--Horizontal
Exhaustion Rule-- Continuing Loss case--Duty to “Drop Down” and Provide Defense Before
Exhaustion of All Primary Coverage.
In a primary insurer's cross-action for declaratory relief against an excess insurer, relating to
a multiparty, complex construction defect case that involved a continuing loss, the trial court
properly entered judgment in favor of cross-defendant. Cross-complainant had not exhausted its
policy limits, and although another primary insurer had exhausted its policy limit, cross-defendant
had no duty to “drop down” and take that primary insurer's place. Cross-complainant and the other
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the other insurer. Under the horizontal exhaustion rule, an excess insurer does not
cover a loss, nor does any duty to defend arise, until all of the primary insurance has been
exhausted. In continuous loss cases, all primary insurers are underlying insurers to excess policies,
with a duty to defend the insureds, in the absence of a provision in the excess policy specifically
describing and limiting the underlying insurance. In other words, an excess insurer can require
in its policy that all primary insurance be exhausted. Cross-defendant's policy unambiguously
stated that it was in excess of “any other underlying *331  insurance.” This language included
all available primary insurance, not just expressly mentioned policies. Thus, since not all primary
insurance policies had been exhausted, cross-defendant's duty to defend was never triggered.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1138.]


(2)
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Insurance Contracts and Coverage § 44--Coverage of Contracts--Primary and Excess Coverage.
There are two levels of insurance coverage-primary and excess. Primary insurance is coverage
under which liability attaches to the loss immediately upon the happening of the occurrence.
Liability under an excess policy attaches only after all primary coverage has been exhausted.
Unless the excess policy provides otherwise, an excess insurer has no obligation to provide a
defense to its insured before the primary coverage is exhausted.


(3)
Insurance Contracts and Coverage § 17--Interpretation of Contracts-- Clear Language.
If the meaning that a layperson would ascribe to the language of a contract of insurance is clear
and unambiguous, a court will apply that meaning.


(4)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage.
An excess or secondary insurance policy does not cover a loss, nor does any duty to defend the
insured arise, until all of the primary insurance has been exhausted. This principle holds true even
where there is more underlying primary insurance than contemplated by the terms of the secondary
policy.


(5)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage--Horizontal and Vertical Exhaustion:Words, Phrases, and Maxims--Horizontal
Exhaustion--Vertical Exhaustion.
The California general rule that all primary insurance must be exhausted before a secondary insurer
will have exposure favors and results in what is called “horizontal exhaustion.” This is contrasted
with “vertical exhaustion” where coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy is exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy. *332
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CROSKEY, J.


In this action, which appears to be the final part of a major and complex construction defect case,
we are called upon to construe the provisions of an excess liability policy which calls for the
application of the horizontal exhaustion rule. The precise question presented is whether an excess
insurer, under policy provisions such as those presented here, has any obligation, in a continuing
loss case, to “drop down” and provide a defense to a common insured before the liability limits
of all primary insurers on the risk have been exhausted. Consistent with the horizontal exhaustion
rule, we answer this question in the negative. We therefore affirm the judgment.


The appellant, United Pacific Insurance Company (United), seeks reversal of the trial court's
declaratory judgment in favor of the respondent, Scottsdale Insurance Company (Scottsdale), in
which the court held that Scottsdale, an excess insurer, had no duty to defend the common insureds
and therefore had no obligation to contribute to the very substantial defense costs which United
had expended in providing that defense. 1  *333


1 This summary grossly oversimplifies the complicated legal proceedings which led to the
judgment which is the subject of this appeal. However, it is sufficient for our purposes.
The original litigation involved 27 separate lawsuits brought against a number of insureds
to recover damages caused by serious construction defects on a number of high-density
condominium and townhouse projects. After extensive litigation, a final global settlement
was reached on December 14, 1990. Then, the instant litigation, consisting of three
consolidated actions, began among the several insureds and their multiple insurers. One of
the claims asserted in those proceedings was a cross-complaint by United against Scottsdale
for declaratory relief and equitable contribution. After a lengthy bench trial, a judgment on
all of the competing claims was issued. All such claims were then resolved in postjudgment
agreements except for the last remaining dispute now before us.


Factual and Procedural Background 2


In the mid-1970's, developers, including the Community Redevelopment Agency of the City of
Los Angeles (CRA), embarked upon a major redevelopment project for the Monterey Hills area of
Los Angeles. The redevelopment area initially consisted of three hilly masses with slopes ranging
from moderate to steep. The CRA undertook to determine the feasibility of developing the site
for residential use. Under the plan adopted, the CRA was responsible for constructing public
improvements, including, among other things, the cut, fill compaction, grading, installation of
drainage devices, subdrainage systems and preparation of building pads. The improved parcels
were then to be sold by CRA to a redeveloper for construction of lowand moderate-income housing
units.
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2 There is no dispute as to the relevant facts; indeed, there were the subject of a written
stipulation executed by the parties and filed with the court on February 26, 1992. We recite
the facts as reflected in that stipulation and in the unchallenged findings of the trial court in
order to provide context for the issue presented to us which is strictly one of law.


As part of the redevelopment, two major fills were created: Pullman Canyon and Lomitas
Canyon. In some instances these fills were over 100 feet in depth. Commencing in the late
1970's and continuing until early 1984, the Carley Capital Group, J.D. Carley and/or Carley
Pacific (collectively, Carley), as the redevelopers and general contractors, along with numerous
subcontractors, designed and constructed a number of condominium, townhouse and apartment
complexes in the redevelopment area. In early 1984, California Coast Development Group, Inc.
(Cal Coast) succeeded to certain of the interests of J.D. Carley and Carley Pacific and engaged
in the construction of two additional complexes. The construction of most of the complexes had
been completed by September of 1983.


Prior to the construction of any structures in the redevelopment area, mass grading and filling
was accomplished. The trial court found that this work was improperly done and concluded that
the Lomitas and Pullman Canyon fills and the building pads were defective and damaged for the
following reasons: (a) large quantities of colluvial material (unsuitable soil) were left at the bottom
of said fills; (b) the fill was inadequately compacted; (c) portions of the subdrain system collapsed;
(d) excessive moisture was retained in said fills; and (e) other improper materials were contained
in said fills, (e.g., boulders, wood fragments, roots and other organic materials).


Based on these findings, the trial court concluded that the fills and the earthen pads, which were
placed totally or partially on such fills, were defectively designed, engineered, constructed and
inspected. Such defects *334  caused and, as of the date of trial, were continuing to cause the fills
and pads to settle, which in turn resulted in continuing damages to the structures and improvements
located thereon. The fills and building pads were initially damaged during the grading and
construction process because the fills experienced an immediate excessive subsidence. To be more
precise, the trial court concluded that the excessive settlement or subsidence commenced upon
completion of the Lomitas Canyon and Pullman Canyon fills in April 1977 and has continued to
the present day.


From this, the trial court drew the further conclusion that the damage to the fills and building
pads, including the resulting damage to structures and improvements, was a continuing loss or
damage that was generic to all of the complexes that were totally or partially constructed over
said fills. Therefore, the court concluded, every cause of action alleged in the underlying actions
which claimed excessive subsidence, damage to structures and improvements, damage to the fills
or damage to the building pads located at the redevelopment area, potentially referred to this
continuing loss or damage.
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United had issued two successive comprehensive general liability (CGL) policies to Carley for the
periods May 31, 1982, to May 31, 1983, and May 31, 1983, to May 31, 1984. A third policy was
issued to Carley and Cal Coast for the period May 31, 1984, to May 31, 1985. Each of these United
policies was primary insurance and was in the face amount of $1 million. There is no dispute
that these policies provided coverage for the property damage claims asserted against Carley and
Cal Coast in the underlying actions which were ultimately brought by the several homeowner
associations and individuals who sued to recover for the extensive damages and losses sustained
to their homes as a result of the above described subsidence.


In addition, Cal Coast had purchased another primary CGL policy with coverage for $1 million
from State Farm Fire and Casualty Insurance Company (State Farm). The effective dates of
coverage for this policy were June 15, 1985, to June 15, 1986. Finally, Cal Coast also purchased
a $5 million umbrella policy from Scottsdale which was specifically (but not exclusively) excess
to the State Farm policy. Scottsdale's policy was effective from July 19, 1985, through June 14,
1986. It not only covered Cal Coast, but also Carley and the CRA.


The relevant provisions of the Scottsdale policy 3  are as follows:


3 The single dispute in this case, whether Scottsdale had any duty to provide a defense to any
of the insureds, will be resolved by a construction and application of this policy language.


“Defense, Settlement and Supplementary Payments *335


“The company shall have the right and duty to defend any suit against the Insured seeking damages
which are payable under the above insuring Agreement, even if any of the allegations of the suit
are groundless, false, or fraudulent, provided, however, that no other insurance affording a defense
or indemnity against such a suit is available to the Insured


. . . . . . . . . . .
“Underlying Limit—Retained Limit


“The Company shall be liable only for the Ultimate Net Loss in excess of the greater of the
Insured's: (A) Underlying Limit—An amount equal to the Limits of Liability indicated beside
the underlying insurance listed in the Schedule of Underlying Insurance (Schedule A), 4  plus the
applicable limits of any other underlying insurance collectible by the Insured;


4 Schedule A listed State Farm's $1 million policy as the underlying insurance.


. . . . . . . . . . .
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“Limits of Liability


“... In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurance by reason of the payment of damages for Personal Injury, Property Damage
or Advertising Liability, which occur during each policy period, this policy, subject to the above
limitations, shall:


“(A) in the event of reduction pay in excess of the reduced underlying limits, or


“(B) in the event of exhaustion continue in force as underlying insurance subject to all the terms
and conditions of such underlying insurances.


. . . . . . . . . . .
“Other Insurance: The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance available to the Insured, whether or not described in the Schedule
of Underlying Insurance ....


“Endorsement No. 2


“Subsidence Exclusion *336


“It is agreed that this policy shall not apply to any liability for Bodily Injury or Property Damage
caused by the subsidence of land & arising out of or attributable to any operations of the
insured.” (Italics added.)


The extensive damages sustained by a number of individual homeowners and homeowner
associations resulted, subsequent to 1984, in at least 27 separate damage actions (plus one
unwritten and unfiled “claim”) against Carley, Cal Coast and the CRA (as well as a number of
other parties whose interests are not material to the instant matter). Not unexpectedly, a substantial
amount of expensive litigation activity ensued. In February of 1988, State Farm negotiated a
settlement, on behalf of Carley, of all of the claims asserted by the Drake Terrace Homeowner's
Association (representing one of the damaged complexes). State Farm's contribution to this
settlement was $1 million. 5  This exhausted State Farm's policy limits and serves as the basis for
United's argument that Scottsdale had a resulting obligation to immediately drop down and provide
primary coverage in State Farm's place. Such a duty, if it existed, would have included the duty to
defend and the obligation to equitably share the defense expense burden incurred by United.







Community Redevelopment Agency v. Aetna Casualty &..., 50 Cal.App.4th 329...
57 Cal.Rptr.2d 755, 96 Cal. Daily Op. Serv. 7934, 96 Daily Journal D.A.R. 13,145


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


5 Scottsdale contributed $500,000 to this settlement for reasons not explained in the record.
We are aware of no contention that its agreement to do so has any impact, one way or the
other, on the question before us.


Apparently, other settlement negotiations were undertaken and ultimately a global resolution of
all of the damage actions and claims was completed by December 14, 1990. It is undisputed that
until that date, United was providing primary coverage including a defense for Carley, Cal Coast
and the CRA.


As already noted, upon the resolution of the underlying damage actions this proceeding was
commenced to settle the disputes existing between the several insureds and their multiple insurers
as to how this very substantial loss, and the extensive defense costs which were incurred, might
be shared. Except for the instant dispute, all of these claims and counterclaims have been resolved
by agreement among the parties following entry of the trial court's judgment.


The trial court held that while it was true that State Farm's payment in 1988 of its $1 million
policy limits did exhaust those limits, Scottsdale nonetheless had no duty to provide a defense
to Carley, Cal Coast or the CRA. As a result, it had no obligation to equitably contribute to the
defense costs which United had incurred. Scottsdale was therefore entitled to judgment on United's
cross-complaint. The court gave three reasons for this *337  conclusion: (1) the insureds were
still receiving primary coverage from United and an excess insurer does not have to drop down
until the exhaustion of all primary insurance on the risk; (2) the insureds had actual knowledge of
the subsidence and the damage it had allegedly caused prior to issuance of the Scottsdale policy;
therefore coverage under Scottsdale's policy was precluded by the “loss in progress” rule (Ins.
Code, §§ 22 & 250); and (3) the subsidence exclusion in Scottsdale's policy precluded coverage.


United asserts that the trial court erred, as a matter of law, on all three points and has filed this
timely appeal.


Contentions
(1a) United argues that the trial court misconstrued the language of Scottsdale's policy and that
Scottsdale had a duty to drop down and contribute to the primary coverage burden as soon as State
Farm's underlying primary policy was exhausted. According to United, Scottsdale's policy was
expressly excess to State Farm's policy; as soon as the latter was exhausted, Scottsdale's duty arose
and the existence of other primary coverage was irrelevant.


United also argues that in view of recent Supreme Court rulings which were handed down after
the trial court's decision, the “loss in progress” rule can have no application in this case. Finally,
United disputes that the subsidence exclusion precludes a defense duty because there were other
“claims” of defective construction of improvements asserted in the underlying damage actions.
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Although ultimately found to be without merit by the trial court (all of the damages suffered by
homeowners were found to be due to subsidence), the allegation of those claims was sufficient to
raise a potential of coverage and therefore a duty to defend.


These latter two arguments may have some merit. However, we do not reach them because we
resolve the first issue in Scottsdale's favor and thus have no need to reach or discuss the other
two issues.


Discussion


1. Scottsdale's Exposure Was Excess to All Primary Insurers
(2) “There are two levels of insurance coverage—primary and excess. Primary insurance is
coverage under which liability 'attach[es] to the loss immediately upon the happening of the
occurrence.' [Citation.] Liability *338  under an excess policy attaches only after all primary
coverage has been exhausted. [Citation.]” (North River Ins. Co. v. American Home Assurance Co.
(1989) 210 Cal.App.3d 108, 112 [257 Cal.Rptr. 129].) As we shall explain, this general statement
is the controlling principle which is dispositive of this case. Unless the provisions of an excess
policy provide otherwise, an excess insurer has no obligation to provide a defense to its insured
before the primary coverage is exhausted. (Hartford Accident & Indemnity Co. v. Superior Court
(1994) 23 Cal.App.4th 1774, 1779-1780 [29 Cal.Rptr.2d 32].)


(1b) There is no dispute that Scottsdale's $5 million coverage was purchased as excess to the $1
million primary policy issued by State Farm. However, the express provisions of the policy further
provide that Scottsdale's liability was also excess to “the applicable limits of any other underlying
insurance collectible by the [insured parties].” (Italics added.) This express description as to the
scope of Scottsdale's excess coverage is entirely consistent with, and is reinforced by, other policy
language dealing with Scottsdale's duty to defend and the impact of “other insurance.” Scottsdale
agreed to defend its insured provided that “no other insurance affording a defense or indemnity
against such a suit is available.” The policy also provided that the insurance afforded by the policy
“shall be excess insurance over any other valid and collectible insurance available to the [insured
parties] whether or not described in the Schedule of Underlying Insurance” (which schedule listed
State Farm's $1 million policy).


This policy language, particularly when read in the context of the entire policy, is certainly
unambiguous. Indeed, it could hardly be more clear. “Insurance policies are contracts and,
therefore, are governed in the first instance by the rules of construction applicable to contracts.
Under statutory rules of contract interpretation, the mutual intention of the parties at the time the
contract is formed governs its interpretation. (Civ. Code, § 1636.) Such intent is to be inferred, if
possible, solely from the written provisions of the contract. (Id., § 1639.) The 'clear and explicit'
meaning of these provisions, interpreted in their 'ordinary and popular sense,' controls judicial
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interpretation unless 'used by the parties in a technical sense, or unless a special meaning is given to
them by usage.' (Id., §§ 1638, 1644.) (3) If the meaning a layperson would ascribe to the language
of a contract of insurance is clear and unambiguous, a court will apply that meaning.” (Montrose
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 666-667 [42 Cal.Rptr.2d 324, 897 P.2d
1].) ( 1c) Applying these settled rules of policy construction to the language of the Scottsdale
policy, Scottsdale's exposure was excess to all other primary insurance available to Carley, Cal
Coast and *339  the CRA. The trial court found that United was one of several insurers providing
primary coverage for the defense and indemnity of the underlying actions. That finding is not
challenged by United in this appeal.


2. An Excess Insurer Has No Duty to Defend Until
the Underlying Insurance Has Been Exhausted


(4) It is settled under California law that an excess or secondary policy does not cover a loss, nor
does any duty to defend the insured arise, until all of the primary insurance has been exhausted.
(See Iolab Corp. v. Seaboard Sur. Co. (9th Cir. 1994) 15 F.3d 1500, 1504.) The leading California
case on the point is Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d
593 [178 Cal.Rptr. 908]. In that case, as here, the secondary insurance had been written as “specific
excess” to one of two primary policies and provided $2 million in coverage. The primary policy
seconded by that excess policy provided only $20,000 in coverage. The other primary policy
provided $1 million. The underlying wrongful death actions were settled for the sum of $495,000
after a defense expenditure of nearly $143,000. A declaratory relief action was brought in which a
judgment was sought requiring the excess insurer to contribute to both the amount of the settlement
and the defense costs. The court held that since all of the primary insurance had not been exhausted
by the settlement, the excess insurer had no obligation to provide a defense or contribute to the
settlement. It did not matter that the primary policy to which the secondary policy had been
specifically excess had itself been exhausted. “A secondary policy, by its own terms, does not
apply to cover a loss until the underlying primary insurance has been exhausted. This principle
holds true even where there is more underlying primary insurance than contemplated by the terms
of the secondary policy.” (Id., at p. 600, italics added; see also McConnell v. Underwriters at
Lloyds (1961) 56 Cal.2d 637, 646 [16 Cal.Rptr. 362, 365 P.2d 418], disapproved on another point
in Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 814 [180 Cal.Rptr. 628, 640 P.2d 764];
Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624, 633-634 [40 P.2d 311].)


(5) The California general rule that all primary insurance must be exhausted before a secondary
insurer will have exposure favors and results in what is called “horizontal exhaustion.” This is
contrasted with “vertical exhaustion” where coverage attaches under an excess policy when the
limits of a specifically scheduled underlying policy is exhausted and the language *340  of the
excess policy provides that it shall be excess only to that specific underlying policy. 6
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6 If an excess policy states that it is excess over a specifically described policy and will cover
a claim when that specific primary policy is exhausted, such language is sufficiently clear to
overcome the usual presumption that all primary coverage must be exhausted. However, that
is not the case here. As the quoted provisions of Scottsdale's policy make clear (see ante), it
was intended to be excess to all underlying insurance, whether such insurance was described
in the schedule of underlying insurance or not.


(1d) This is a particular problem in continuous loss cases, such as the one before us. In such
cases, primary liability insurers may have exposure to defend (and perhaps indemnify) claims
arising before or after the effective dates of such policies. As a result of the Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in
effect during those periods (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th
at pp. 686-687), the “horizontal exhaustion” versus “vertical exhaustion” issue will become an
increasingly common one to be resolved.


As we find to be the case here, primary policies may have defense and coverage obligations
which make them underlying insurance to excess policies which were effective in entirely
different time periods and which may not have expressly described such primary policies as
underlying insurance. Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in continuous loss cases
because it is most consistent with the principles enunciated in Montrose. In other words, all of the
primary policies in force during the period of continuous loss will be deemed primary policies to
each of the excess policies covering that same period. Under the principle of horizontal exhaustion,
all of the primary policies must exhaust before any excess will have coverage exposure.


3. Scottsdale Had No Obligation to Provide a Defense
Given the foregoing rules and the express provisions in its excess policy, Scottsdale had no duty
to provide a defense until there had been exhaustion of all of the primary policies. Although
State Farm's liability limits were reached and exhausted, United's clearly were not. Indeed, the
underlying cases were all finally resolved by settlement on December 14, 1990, and, as of that
time, United still had not exhausted its policy limits. Scottsdale's responsibility to respond was
not triggered by State Farm's exhaustion; not until exhaustion of all primary policies, including
United's, would Scottsdale have had any duty to provide a defense to the insureds. *341


United argues that Scottsdale's policy expressly provides that it is excess to State Farm's policy and
that its duty to participate in the defense arose upon State Farm's exhaustion. United also contends
that since its third policy expired before the effective date of Scottsdale's policy, then United's
policy could not be “underlying insurance” within the meaning of Scottsdale's policy. We reject
both arguments.
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First, as we have quoted above, the “drop down” provisions of the Scottsdale policy are contained
in the “Limits of Liability” section. The relevant provision requires “exhaustion” before the drop
down obligation will arise. United's reliance on this language is misplaced. Indeed, United's
argument necessarily begs the very question on which our resolution of this matter depends:
Has exhaustion occurred or not? What is required for exhaustion to occur is clearly set out in
other portions of the Scottsdale policy's insuring clauses. Those other provisions do not limit
the coverage of the Scottsdale policy to only the “excess” over the State Farm limits, but
expressly extends it to “the applicable limits of any other underlying insurance collectible by the
[insureds].” (Italics added.) The only reasonable interpretation of this policy language is that the
term “underlying insurance” must be read to include all available primary insurance, not just the
policy expressly listed on the schedule of underlying insurance. This conclusion is confirmed and
reinforced by the “Defense” and “Other Insurance” sections of the Scottsdale policy which contain
additional and consistent provisions which compel rejection of United's contention. The coverage
provided by United clearly was “other underlying insurance” within the meaning of Scottsdale's
policy. As one court put it, “[w]e must conclude that when a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with specifically stated primary insurance, such clause will be given effect as written.” (Peerless
Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602], italics added.) In
other words, an excess insurer can require in its policy that all primary insurance be first exhausted.
Consistent with the horizontal exhaustion rule, that is what Scottsdale effectively did in this case.
Because exhaustion of all available primary (or underlying) insurance never occurred, Scottsdale's
duty, under the terms of its policy, to “drop down” and provide a defense never arose.


United's second argument must fail because it ignores the implications of the Supreme Court's
continuing loss conclusion in Montrose. Although that court did not deal with the issue of
horizontal exhaustion, it did make it clear that all primary insurers on the risk during the period
when a continuing loss *342  caused damage would be required to provide a defense. Thus,
even though United's policy had expired, it was still required to provide the common insureds a
defense to the claims arising from the continuing subsidence loss which had caused damage during
its policy period. Therefore, United's policy, despite its expiration, constituted “other underlying
insurance” under Scottsdale's policy. Given the rules announced in Montrose, it does not matter
that United's third policy had expired prior to the effective date of Scottsdale's policy.


For these reasons, Scottsdale's duty to provide a defense was never triggered and the underlying
actions were all settled and resolved prior to exhaustion of all of the primary policies. Thus, all
defense expenditures were incurred by one or more primary insurers without exhausting the policy
limits of all of the primary policies. Therefore, Scottsdale had no duty to provide a defense and
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thus has no obligation to contribute to the cost of that defense and the trial court's judgment in
favor of Scottsdale was correct.


Disposition
The judgment is affirmed. Scottsdale shall recover its costs on appeal.


Klein, P. J., and Kitching, J., concurred.
A petition for a rehearing was denied November 27, 1996. *343
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HEADNOTES


(1)
Insurance § 60--Interpretation of Contracts--Against Insurer.
Any uncertainty in insurance policies, whether as to the peril insured against, the amount of liability
or the person or persons insured, will be resolved against the insurer and in favor of imposing
liability.


See Cal.Jur.2d, Insurance, § 275 et seq.; Am.Jur., Insurance, § 166 et seq.


(2)
Automobiles § 68--Insurance--Construction.
Under a timber purchaser's automobile liability policy defining an “insured” as “any person while
using an automobile owned or hired by the named insured ... provided the actual use is with the
permission of the named insured,” and a “hired automobile” as a “nonowned automobile used
under contract with the named insured,” the trial court's determination that the timber purchaser
consented to the hiring of a truck to be used in the performance of a contract between the purchaser
and an independent logger and that such truck was a “hired automobile” was supported, if not
actually required as a matter of law, on *28  the facts showing that the timber purchaser hired the
logger to log and haul the timber and agreed with him that the logger could hire trucks from the
person who supplied them with drivers to haul the logs to the purchaser's mill.


(3)
Automobiles § 68--Insurance--Construction.
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“Permission of the named insured,” as used in an automobile liability policy, need not receive the
construction given by the courts to permission under former Veh. Code, § 402 [now §§ 17150-
17157].


(4)
Automobiles § 68, 68-1--Insurance--ConstructionPersons Covered.
Under a timber purchaser's automobile liability policy declaring that the policy provides coverage
“for damages ... because of bodily injury ... sustained ... by any person or persons,” and “for
damages because of injury to ... property ... arising out of the ownership, maintenance or use of
automobiles, including the loading and unloading thereof,” the policy covered an independent
logger, who was hired by the timber purchaser to log and haul the timber, for injuries sustained
by the driver of a truck, which was hired by the logger pursuant to an agreement with the timber
purchaser, resulting from the alleged dropping of a log by the logger's employes during loading of
the truck. Though with respect to property damages the policy expressly included the loading and
unloading of automobiles, the absence of such an express inclusion with respect to bodily injury
coverage did not indicate the insurer's intent that no such coverage was provided, since with respect
to bodily injury the coverage was unlimited insofar as concerned the cause of the bodily injury;
any uncertainty on the point must be resolved against the insurer and in favor of imposing liability.


(5)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
In a declaratory relief suit to determine the liabilities of a timber purchaser's insurer, an independent
logger's insurer and the insurer of an owner of trucks, which the logger had hired to haul the timber
for the purchaser, with respect to a judgment recovered by the lessor's truck driver for injuries
sustained by him resulting from the dropping of a log by the logger's employes during loading of the
truck, where the “other insurance” clause of the truck owner's policy provided for pro rata sharing
of losses with other effective insurance, whereas both the policies of the timber purchaser and the
independent logger provided that where the loss arose out of the use of a non-owned automobile
the insurance provided by those policies should be excess, as distinguished from pro rata primary
insurance, the trial court was correct in its view that the truck owner's policy provided primary
insurance to the logger for the loading accident, and that the policies of the timber purchaser *29
and logger were excess only and should be prorated after the truck owner's primary coverage had
been exhausted.


See Am.Jur., Automobile Insurance, § 173.


(6)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
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The fact that an independent logger's liability policy covered the logger's general logging
operations including operation of his loading equipment, as well as his automobile use, did not
preclude the excess clause of the policy from coming into play following a loading accident
involving the use of a hired truck, in view of the explicit language of the excess clause (with respect
to the “use of any non-owned or hired automobile”) and the specific policy definition of “use of
an automobile” to include the loading and unloading thereof.


(7)
Contracts § 139--Interpretation--General and Particular Provisions.
When general and specific provisions of a contract deal with the same subject matter, the specific
provisions, if inconsistent with the general, are of controlling force.


See Cal.Jur.2d, Contracts, § 146; Am.Jur., Contracts, § 244.


(8)
Insurance § 234--Contribution.
In a declaratory relief suit to determine the liabilities of a timber purchaser's insurer, an independent
logger's insurer and the insurer of an owner of trucks, which the logger had hired to haul the timber
for the purchaser, with respect to a judgment recovered by the lessor's truck driver for injuries
sustained by him resulting from the dropping of a log by the logger's employes during loading of
the truck, where each of the policies provided that with respect to the policy coverage the insurer
would “defend any suit against the insured alleging such injury ... and seeking damages on account
thereof, even if such suit is groundless, false, or fraudulent,” the trial court properly ordered all
three insurers to share in the costs of defense, and that the logger's insurer, which defended the
personal injury action, was entitled to pro rata contribution from the other insurers.


(9)
Insurance § 234--Contribution.
Under general principles of equitable subrogation, as well as pursuant to the rule that a policy is
to be liberally construed to provide coverage to the insured, all obligated insurance carriers who
have refused to share in the costs of the insured's defense in a personal injury action against him
should be required to share in costs of such defense, whether such costs were originally paid by
the insured himself or by fewer than all of the carriers.


(10)
Insurance § 196(4)--Indemnity Insurance--Expenses in Defending Action Against Insured.
The facts, that an agreement by an insurer to defend the insured may be severable from the general
indemnity provisions of the policy, and that each of several insurers independently owes that duty
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to its insured, constitute no excuse for any insurer's failure to perform. The obligation *30  to
defend the insured is no less important than the contract to indemnify; where the insurer defaults
in defending, the indemnity obligation will be held to cover all expenses reasonably incurred by
the insured in providing his own defense.


(11)
Insurance § 196(4)--Indemnity Insurance--Expenses in Defending Action Against Insured.
Where an insurer agreed to defend any suit brought against the insured in which damage for injury
was alleged, the insurer, having defaulted such agreement, was bound to reimburse its insured for
the full amount of any obligation reasonably incurred by him in defense of such a suit; it will not
be allowed to defeat or whittle down its obligation on the theory that the insured himself was of
such limited financial ability that he could not afford to employ able counsel, to present every
reasonable defense, or to carry his cause to the highest court, and that therefore he should not have
had, and will not be allowed compensation for, an attorney who filled the breach.


(12)
Insurance § 196(4)--Indemnity Insurance--Expenses in Defending Action Against Insured.
No insurer which deliberately breaches its obligation to the insured to defend any damage suit
against him should be permitted thereby to profit, whether at the expense of the insured or of an
insurer which faithfully discharges its obligations. (Disapproving Pacific Indem. Co. v. California
State Auto Assn., 190 Cal.App.2d 293 [12 Cal.Rptr. 20]; Columbia Southern Chemical Corp. v.
Manufacturers & Wholesalers Indem. Exch., 190 Cal.App.2d 194 [11 Cal.Rptr. 762]; Financial
Indem. Co. v. Colonial Ins. Co., 132 Cal.App.2d 207 [281 P.2d 883] insofar as they are inconsistent
with the conclusions here reached.)


SUMMARY


APPEALS from a judgment of the Superior Court of Sacramento County. Murle C. Shreck, Judge.
Affirmed.


Action for declaratory relief to determine respective liabilities of three insurance companies for a
judgment rendered against one insured in a personal injury action. Judgment for plaintiffs affirmed.


COUNSEL
Wilbur J. Russ for Defendant and Appellant.
Cooley, Crowley, Gaither, Godward, Castro & Huddleson and Augustus Castro for Cross-
complainant and Appellant.
Johnson, Davies and Greve and Claire H. Greve for Plaintiffs and Respondents. *31



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D293&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D293&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108398&pubNum=227&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D194&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D194&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108360&pubNum=227&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D207&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D207&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955112787&pubNum=661&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Continental Cas. Co. v. Zurich Ins. Co., 57 Cal.2d 27 (1961)
366 P.2d 455, 17 Cal.Rptr. 12


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


SCHAUER, J.


This is a declaratory relief suit to determine the respective liabilities of three contesting insurance
companies with respect to a judgment rendered in favor of Roderick Gudger, as plaintiff, in a
personal injury action against Jack Hiatt. There is also in issue a question as to the duty of two
of the companies to contribute to the costs of defense and attorney's fees incurred by the third
company in defending the personal injury action. We have concluded that the trial court correctly
determined these issues, and that its judgment should be affirmed.


The controversy arose as follows: Simpson Redwood Company, hereinafter called Simpson,
purchased timber from the United States Forest Service and hired Hiatt, an independent logger,
to log and haul the timber. General Insurance Company of America, hereinafter called General,
had issued a liability policy to Simpson, and Continental Casualty Company, hereinafter called
Continental, had issued one to Hiatt. Simpson knew that Hiatt did not have sufficient trucks
of his own to do the hauling, and agreed with Hiatt that Hiatt could hire trucks owned by one
Waldkirch, to whom a policy had been issued by Zurich Insurance Company, hereinafter called
Zurich. Thereafter Waldkirch supplied trucks with drivers to haul the logs to Simpson's mill.


In August 1956, one of the trucks owned by Waldkirch was being loaded with Simpson logs by
Hiatt's employes at a landing in the woods, when one of the logs fell, injuring Gudger, who was
the driver of the truck and an employe of Waldkirch.


Gudger sued Hiatt under the doctrine of respondent superior and recovered judgment for $20,000,
which Hiatt paid in full. 1  The action against Hiatt was defended by attorneys employed by
Continental. Hiatt had demanded of both Zurich and General that they defend the action and pay
any judgment that might be rendered against him, but both refused.


1 For various reasons Gudger did not secure judgment against the involved employes of Hiatt.


Continental and Hiatt thereupon instituted this declaratory relief suit, and the trial court held that
Zurich (the insurer for Waldkirch, owner of the involved truck) was primarily liable to the $15,000
limit of its policy, that Continental and General were liable for the balance of the Gudger judgment
on a pro rata basis, and that the costs of defense of the Gudger action should be shared on a pro
rata basis by all three insurers. This appeal by Zurich and General followed. *32


All Three Policies Cover Hiatt
The Zurich policy issued to Waldkirch provided liability coverage to Waldkirch for accidents
involving the use of trucks owned by Waldkirch. Zurich concedes that Hiatt was an additional
insured under provisions of its policy extending coverage to persons using the Waldkirch trucks.
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The limit of liability of the Zurich policy for the accident to Gudger is $15,000. As already
indicated, the trial court held Zurich to be primarily liable for payment to that extent on account
of the $20,000 Gudger judgment against Hiatt.


Continental concedes that as its named assured Hiatt is also covered by its policy.


General, however, questions whether its policy, issued to Simpson as its named insured, covers
Hiatt as an additional insured. (1) General's policy will therefore be examined in the light of the
principles enunciated by this court in Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d
423, 437-438 [4b, 11, 12] [296 P.2d 801, 57 A.L.R.2d 914] and recently reiterated on several
occasions (see e.g., Prickett v. Royal Ins. Co. Ltd. (1961) 56 Cal.2d 234, 237-238 [14 Cal.Rptr.
675, 363 P.2d 907]; Freedman v. Queen Ins. Co. (1961) 56 Cal.2d 454, 458 [1, 2] [15 Cal.Rptr. 69,
364 P.2d 245]; Exchange Cas. & Surety Co. v. Scott (1961) 56 Cal.2d 613, 619 [2, 3] [15 Cal.Rptr.
897, 364 P.2d 833]; McConnell v. Underwriters at Lloyds of London (1961) 56 Cal.2d 637, 640
[1-4] [16 Cal. Rptr. 362, 365 P.2d 418]) that any uncertainties in insurance policies, whether as
to peril insured against, the amount of liability, or the person or persons insured, will be resolved
against the insurer and in favor of imposing liability.


(2) General's policy defines an “insured” as “any person while using an automobile owned or
hired by the named insured [Simpson] ... provided the actual use is with the permission of the
named insured. ...” The policy defines “hired automobile” as a “non-owned automobile used under
contract with the named insured. ...” As already stated, the evidence establishes and the trial court
found, that Simpson consented to the hiring of the Waldkirch truck here involved, to be used in
the performance of the contract between Simpson and Hiatt, the logger. The court further found
and determined that the Waldkirch truck was a “hired automobile” as defined by General's policy.
It is apparent that under the principles of construction hereinabove stated such determination is
supported, if not actually required as *33  a matter of law, upon the facts of this case. ( 3) General's
suggestion that the language “permission of the named insured” as used in its policy should receive
the construction given by the courts to permission within the context of former section 402 (now
§§ 17150-17157) of the Vehicle Code is answered to the contrary by our decision in Exchange
Cas. & Surety Co. v. Scott (1961), supra, 56 Cal.2d 613, 619-622 [1-10].


(4) General urges, nevertheless, that because the injuries to Gudger were occasioned through the
alleged negligent dropping of a log by Hiatt's employes during loading of the Waldkirch truck,
Hiatt does not come within its policy definition of an “insured” as any person “while using” the
truck.


Insuring Agreement I of General's policy declares that the policy provides coverage


“(a) for damages ... because of bodily injury ... sustained ... by any person or persons;
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“(b) for damages because of injury to ... property ... arising out of the ownership, maintenance or
use of automobiles, including the loading and unloading thereof. ...” (Italics added.)


General contends that because with respect to property damages its policy expressly included the
loading and unloading of automobiles, the absence of such an express inclusion with respect to
bodily injury coverage indicates its intent that no such coverage was provided. This contention is
without merit. As to liability “imposed upon him [the insured] by law ... because of bodily injury,”
the coverage is unlimited insofar as concerns the cause of the bodily injury. The most that can be
said is that the policy is uncertain on the point. And uncertainties are, as already commented, to
be resolved against the insurer and in favor of imposing liability.


Moreover, in McConnell v. Underwriters at Lloyds of London (1961), supra, 56 Cal.2d 637,
640-642 [6], we held that language which states that the policy applies to any accident “arising
out of the ... use of” a truck included an accident which arose out of the use of the truck to tow a
negligently attached compressor which came loose on the highway during the towing, resulting in
bodily injuries to other motorists. Similar construction of the provisions of General's policy here
involved upholds its coverage of Hiatt for the accident which occurred while the Waldkirch truck
was being loaded. *34


“Other Insurance” Clauses.
(5) Each of the three policies contained an “other insurance” clause. The applicable portion of
the “other insurance” clause of the Zurich (Waldkirch) policy provides: “Other Insurance. If the
insured has other insurance against a loss covered by this policy the company shall not be liable
under this policy for a greater proportion of such loss than the applicable limit of liability stated in
the declaration bears to the total applicable limit of liability of all valid and collectible insurance
against such loss. ...”


The “other insurance” clause of the General (Simpson) policy states so far as here material: “Other
Insurance ... It is further provided that with respect to loss arising out of the ... use of any non-
owned automobile the applicable insurance afforded by this policy shall be excess over and above
such other available insurance ....” (Italics added.) Continental's policy (issued to Hiatt) provides
in its “other insurance” clause: “If the insured has other insurance against a loss covered by this
policy the company shall not be liable under this policy for a greater proportion of such loss than the
applicable limit of liability stated in the declarations bears to the total applicable limit of liability
of all valid and collectible insurance against such loss; provided, however, the insurance under this
policy with respect to loss arising out of the ... use of any non-owned or hired automobile shall be
excess insurance over any other valid and collectible insurance available to the insured, either as
an insured under a policy applicable with respect to such automobile or otherwise.” (Italics added.)
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Both the Zurich and the Continental policies further provide that “use of an automobile includes
the loading and unloading thereof.”


Thus, the “other insurance” clause of the Zurich policy provides for pro rata sharing of losses
with other effective insurance, whereas both the General and the Continental policies provide that
where, as here, the loss arises out of the use of a nonowned automobile the insurance provided by
those policies shall be excess, as distinguished from pro rata primary insurance.


In American Automobile Ins. Co. v. Republic Indemnity Co. (1959) 52 Cal.2d 507, 511-513 [4-5]
[341 P.2d 675], the automobile liability policy issued to the owner of the car as well as that issued
to the driver provided that the coverage should be excess with respect to a nonowned car. This court
*35  there stated (p. 512 of 52 Cal.2d) that “Where 'other insurance' clauses of this type appear in
the automobile liability policies of both the driver and the owner, the cases have generally given
effect to the excess provision in the policy of the driver and have held that the insurer of the owner
is primarily liable and must bear the whole loss, within the limits of its policy. [Citations.]


“... [P. 513] The only construction of the 'other insurance' clause under which both its parts will
be meaningful is that the excess provision alone controls in every situation which falls within its
terms ....” The judgment declaring that the owner's policy provided primary insurance and that of
the driver provided excess insurance only, was affirmed. It is thus evident that under the quoted
principles the trial court was correct in its view that the Zurich (Waldkirch-owner) policy provided
primary insurance to Hiatt for the loading accident, and that the General and the Continental
policies were excess only and should be prorated after the Zurich primary coverage had been
exhausted. (See also Truck Ins. Exchange v. Torres (1961) 193 Cal.App.2d 483, 488-492 [2b-7]
[14 Cal.Rptr. 408], and cases there cited.)


(6) Zurich's suggestion that because Continental also covered Hiatt's general logging operations
including operation of his loading equipment, as well as his automobile use, the excess clause of
the Continental policy should not come into play is without merit, in view of the explicit language
of the excess clause (with respect to the “use of any non- owned or hired automobile”) and the
specific policy definition of “use of an automobile” to include the loading and unloading thereof.
( 7) “[W]hen general and specific provisions of a contract deal with the same subject matter, the
specific provisions, if inconsistent with the general provisions, are of controlling force.” (Scudder
v. Perce (1911) 159 Cal. 429, 433 [114 P. 571].) The trial court was correct in its determination
that General and Continental are liable on a pro rata basis for the balance of the judgment against
Hiatt over and above the primary coverage provided by Zurich.


Cost of Defending the Action Against Hiatt.
(8) As already related, the total cost of defending Hiatt in the action brought against him by Gudger
was paid by Continental, after Hiatt had demanded that Zurich and General defend him and they
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had refused. The trial court found that the $7,167.51 expended by Continental in the defense was
reasonable and necessary and benefited both *36  Zurich and General, and ordered that all three
companies share in the costs of defense in the same ratio that they share in paying the Gudger
judgment against Hiatt. On appeal both Zurich and General argue that Continental is not entitled
to contribution from them.


Each of the three policies provided that with respect to the policy coverage the company would
“defend any suit against the insured alleging such injury ... and seeking damages on account
thereof, even if such suit is groundless, false, or fraudulent ....”


Two opposing views appear in the cases where the insured, or an insurer who has faithfully
performed, has sought contribution from an insurer who refused to provide a defense. On the one
hand it has been held that “where two companies insure the same risk and the policies provide
for furnishing the insured with a defense, neither company can require contribution from the other
for the expenses of the defense where one denies liability and refuses to defend. [Citation.] It
has been stated that the duty to defend is personal to both insurers; thus neither is entitled to
divide that duty with the other.” (Pacific Indem. Co. v. California State Auto. Assn. (1961) 190
Cal.App.2d 293, 296-297 [2] [12 Cal.Rptr. 20]; see also Columbia Southern Chemical Corp.
v. Manufacturers & Wholesalers Indem. Exchange (1961) 190 Cal.App.2d 194, 205 [11b] [11
Cal.Rptr. 762], and cases there cited; Continental Casualty Co. v. Curtis Pub. Co. (1938) 94 F.2d
710, 712 [4].) And in reaching the same conclusion the court in Financial Indem. Co. v. Colonial
Ins. Co. (1955) 132 Cal.App.2d 207, 211 [2] [281 P.2d 883], noted that “the agreement to defend
is not only completely independent of and severable from the indemnity provisions of the policy,
but is completely different. Indemnity contemplates merely the payment of money. The agreement
to defend contemplates the rendering of services.”


On the other hand there are courts which, with little if any discussion of the point, appear to have
found no difficulty in ordering pro rata sharing of defense expenses where coverage is provided
by more than one insurer. (See Oil Base, Inc. v. Transport Indem. Co. (1956) 143 Cal.App.2d 453,
469-470 [299 P.2d 952]; see also American F. & C. Co. v. Pennsylvania T. & F.M. Cas. Inc. Co.
(1960) 280 F.2d 453, 459, 460 [4], especially fn. 11; General Acc. F. & L. Assur. Corp., Ltd. v.
Smith & Oby Co. (1959) 272 F.2d 581, 586 [6]; *37  Bituminous Cas. Corp. v. Travelers Ins. Co.
(1954) 122 F.Supp. 197, 204-205 [7].) We find no roadblocks to such a result and we think that the
considerations which lead to it are more persuasive than any reasons suggested to the contrary. In
this connection we note that any services contemplated by the agreement to defend are not personal
in the sense that the services of any specifically named individual would be personal. Rather, such
services necessarily contemplate the employment by the company of competent licensed attorneys
and other personnel who, from a practical standpoint, must be viewed as rendering services to the
company and for its benefit and the benefit of other obligated insurers, as well as for the benefit
of the insured.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D293&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_296 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D293&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_296 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108398&pubNum=227&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D194&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_205&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_205 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=190CAAPP2D194&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_205&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_205 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108360&pubNum=227&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108360&pubNum=227&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938120998&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_712 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938120998&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_712 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D207&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_211 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D207&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_211 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955112787&pubNum=661&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=143CAAPP2D453&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_469 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=143CAAPP2D453&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_469 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956124086&pubNum=661&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960113521&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_459 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960113521&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_459 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960112114&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_586 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960112114&pubNum=350&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_586&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_586 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117271&pubNum=345&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_345_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_204 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117271&pubNum=345&originatingDoc=I6ad5f62dfad711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_345_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_204 





Continental Cas. Co. v. Zurich Ins. Co., 57 Cal.2d 27 (1961)
366 P.2d 455, 17 Cal.Rptr. 12


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


(9) Under general principles of equitable subrogation, as well as pursuant to the rule of prime
importance-that the policy is to be liberally construed to provide coverage to the insured-it is
our view that all obligated carriers who have refused to defend should be required to share in
costs of the insured's defense, whether such costs were originally paid by the insured himself or
by fewer than all of the carriers. A contrary result would simply provide a premium or offer a
possible windfall for the insurer who refuses to defend, and thus, by leaving the insured to his own
resources, enjoys a chance that the costs of defense will be provided by some other insurer at no
expense to the company which declines to carry out its contractual commitments. As commented in
another context by the court in Employers etc. Ins. Co. v. Pacific Indem. Co. (1959) 167 Cal.App.2d
369, 381 [11] [334 P.2d 658], quoting from Massachusetts Bonding & Ins. Co. v. Car & Gen. Ins.
Corp. (1957) 152 F.Supp. 477, 482, “there are ... compelling reasons for allowing recovery when
the other insurer has not entered the case at all or has refused to defend the insured against suit
by the injured party. ... [T]his view represents the current trend and better rule in the 'volunteer'
situations.”


(10) The facts that the agreement to defend the insured may be severable from the general
indemnity provisions, and that each insurer independently owes that duty to its insured, constitute
no excuse for any insurer's failure to perform. The obligation to defend the insured is no less
important than the contract to indemnify. In fact, where the insurer defaults in defending, the
indemnity obligation will be held to cover all expenses reasonably incurred by the insured in
providing his own defense. ( 11) As we said in Arenson v. National Auto. & Cas. Ins. Co. (1957)
48 Cal.2d 528, 539 [5] [ *38  310 P.2d 961]: “Here the company agreed to defend any suit brought
against Arenson in which damages for injury to property was alleged (see Arenson v. National
Auto. & Cas. Ins. Co. (1955) 45 Cal.2d 81, 82 [286 P.2d 816]). Having defaulted such agreement
the company is manifestly bound to reimburse its insured for the full amount of any obligation
reasonably incurred by him. It will not be allowed to defeat or whittle down its obligation on
the theory that plaintiff himself was of such limited financial ability that he could not afford to
employ able counsel, or to present every reasonable defense, or to carry his cause to the highest
court having jurisdiction, and that therefore he should not have had, and will not be allowed
compensation for, an attorney who filled the breach. Sustaining such a theory would not only tend
to discourage busy attorneys from rendering adequate services for needy clients but would tend
also to encourage insurance companies to similar disavowals of responsibility with everything to
gain and nothing to lose.” ( 12) In our view, it is but corollary to the above quoted proposition
to hold, as we do, that no insurer which deliberately breaches its obligation to the insured should
be permitted thereby to profit, whether at the expense of the insured, or of an insurer which
faithfully discharges its obligation. The decisions in Pacific Indem. Co. v. California State Auto.
Assn. (1961), supra, 190 Cal.App.2d 293, Columbia Southern Chemical Corp. v. Manufacturers &
Wholesalers Indem. Exch. 1961, supra, 190 Cal.App.2d 194, and Financial Indem. Co. v. Colonial
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Ins. Co. (1955), supra, 132 Cal.App.2d 207, are disapproved insofar as they are inconsistent with
the conclusions hereinabove stated.


General urges, nevertheless, that the costs of defense should be paid by only the primary insurer,
citing cases in which it appears that the court so ordered. In none of such cases is it shown, however,
that the primary coverage was inadequate to indemnify the loss or that the excess policies would
at all be reached, and no useful purpose would be served by discussing them further.


For the reasons stated, the judgment of the trial court is affirmed.


Gibson, C. J., Traynor, J., McComb, J., Peters, J., White, J., and Dooling, J., concurred.
The petitions of appellants Zurich Insurance Company and of General Insurance Company of
America for a rehearing were denied December 20, 1961. *39


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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141 Cal.App.4th 398
Court of Appeal, First District, Division 3, California.


EMPLOYERS INSURANCE COMPANY OF WAUSAU, Plaintiff and Respondent,
v.


The TRAVELERS INDEMNITY COMPANY et al., Defendants and Appellants.


No. A110973.
|


June 16, 2006.
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 976 and 976.1, this opinion is certified for
publication with the exception of parts I, III, IV and V.


|
Rehearing Denied Aug. 8, 2006.


|


Review Denied Oct. 11, 2006. **


** Corrigan, J., did not participate therein.


Synopsis
Background: Insurer filed declaratory relief action against other insurers to require them to
contribute to the cost of defending environmental tort suits filed after their comprehensive
settlements with their mutual insured arising from an earlier suit. The San Francisco County
Superior Court, No. 420940, Robert L. Dondero, J., entered judgment for plaintiff and defendants
appealed.


[Holding:] The Court of Appeal, Siggins, J., held that settling insurers were required to contribute.


Affirmed.
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West Headnotes (8)


[1] Insurance Effect of Other Insurance
Where two or more insurers' policies potentially cover an insured's liability and one of
them bears the defense burden alone, the insurer bearing that burden is entitled to equitable
contribution from the non-defending carriers.


3 Cases that cite this headnote


[2] Insurance Contribution Among Insurers
Equitable contribution permits reimbursement to the insurer that paid on the loss for the
excess it paid over its proportionate share of the obligation, on the theory that the debt
it paid was equally and concurrently owed by the other insurers and should be shared by
them pro rata in proportion to their respective coverage of the risk, in order to accomplish
substantial justice by equalizing the common burden shared by coinsurers, and to prevent
one insurer from profiting at the expense of others.


3 Cases that cite this headnote


[3] Insurance Effect of Other Insurance
One insurer's settlement and release with its insured does not affect its obligation to
contribute to the costs of the insured's defense incurred by another insurer.


3 Cases that cite this headnote


[4] Insurance Effect of Other Insurance
Insurance Contribution Among Insurers
An insurer's obligation to contribute to another insurer's defense or indemnification of
a common insured arises independently and is separate from any contractual obligation
owed to their insured.


5 Cases that cite this headnote


[5] Insurance Effect of Other Insurance
The rule that one insurer's settlement and release with its insured does not affect its
obligation to contribute to the costs of the insured's defense incurred by another insurer
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required several insurers to contribute to the cost incurred by another insurer of defending
environmental tort suits filed after their comprehensive settlements with their mutual
insured in an earlier action, and it was immaterial that insurers settled before the underlying
suits were filed; at the time of loss, each insurer had a potential obligation to defend and
indemnify insured against claims that might arise from a toxic discharge.


See 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 182; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2005) ¶ 9:7 (CAINSL Ch. 9-B).


6 Cases that cite this headnote


[6] Insurance Contribution Among Insurers
As a matter of equity, insurers of the same risk may sue each other for contribution, not as
a matter of contract, but from equitable principles designed to accomplish ultimate justice
in the bearing of a specific burden.


3 Cases that cite this headnote


[7] Insurance Effect of Other Insurance
Insurers' settlement agreements with insured which modified their insurance policies to
reflect a “mutual intention” that their coverages were exhausted, did not affect their
obligation to contribute to costs of defense incurred by another insurer defending mutual
insured in a later suit.


3 Cases that cite this headnote


[8] Insurance Effect of Other Insurance
Policies favoring the encouragement of settlements do not militate a rule that would permit
a coinsurer to evade its share of the defense burden by separately settling with its insured.


3 Cases that cite this headnote


Attorneys and Law Firms


**2  Bryan Morgan Barber, Larson & King, San Francisco, CA, for Plaintiff and Respondent.
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John Morwick Ross, Cooper, White & Cooper, Walnut Creek, CA, Jane Karren Baker, Sinnott Dito
Moura & Puebla, Stephen Randall, Cortner, McNaboe, et al., John Grayson Johnson, Sonnenschein
Nath et al., San Francisco, CA, for Defendants and Appellants.


Opinion


SIGGINS, J.


*401  Defendant insurers in this contribution action 1  challenge a declaratory judgment in favor
of Employers Insurance Company of Wausau (Wausau) that requires them to contribute to the
cost of defending environmental tort suits filed after their comprehensive settlements with their
mutual insured. They also dispute the method the court used to apportion defense costs among
the insurers. We hold the trial court correctly required defendants to contribute to defense costs
under the principles articulated in Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 77 Cal.Rptr.2d 296 (Fireman's Fund ), and correctly apportioned defense costs.


1 The Travelers Indemnity Company (Travelers), The Continental Insurance Company,
Northwestern National Insurance Company of Milwaukee, Wisconsin and National Union
Fire Insurance Company of Pittsburgh.


BACKGROUND


The facts are not in dispute. The parties sequentially insured a succession of companies that
allegedly released hazardous contaminants from a manufacturing plant in Willits, California.
The Willits site was owned and operated by Remco Hydraulics, Inc. from approximately 1948
until 1968, when it was acquired by Stanray Corporation. Stanray was later acquired by Illinois
Central Industries, Inc., which later changed its name to Whitman Corporation; Whitman, in turn
subsequently merged with PepsiAmericas, Inc. 2


2 For simplicity, we adopt the parties' convention and refer to these various entities jointly as
Whitman.


The Jensen–Kelly Settlements and Releases


In 1997 and 1998 Whitman settled with a number of insurers, including defendants, to resolve
disputed coverage of environmental claims raised in Jensen–Kelly Corporation, et al. v. Allianz
Underwriters Insurance Company, et al. (1992) [Super. Ct., L.A. Cty. No. BC069018] (Jensen–
Kelly ). As part of the Jensen–Kelly settlements, Whitman released the defendant **3  insurers
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from any obligation to defend or indemnify it against past, present and future environmental actions
and agreed to indemnify the settling carriers against any claims under their policies, including
other insurers' claims for contribution. 3  *402  In return, defendants paid Whitman an aggregate
of approximately $24 million.


3 Defendants are indemnified by Whitman against Wausau's claims in this action, although
the indemnity for some of the defendant insurers is subject to a maximum cap.


The Avila and Arlich Actions


Wausau's claim for contribution was triggered by two cases filed against Whitman. Avila, et al. v.
Willits Environmental Remediation Trust, et al. (N.D.Cal., No. C–99–3941) (Avila ) and Arlich, et
al. v. Willits Environmental Remediation Trust, et al. (N.D.Cal., No. C–01–0266) (Arlich ), were
filed in August 1999 and January 2001, respectively. Several hundred plaintiffs sued Whitman and
others for bodily injury and property damage due to chromium contamination that emanated from
the Willits site between 1958 and the present.


Wausau was a primary general liability insurer of Whitman (then Stanray) for three years between
January 1969 and January 1972. Each of the defendants also provided Whitman primary general
liability insurance during the years contamination allegedly occurred. All of the policies contain
a substantially similar duty to defend.


The Declaratory Relief Action: Wausau v. Travelers


Whitman tendered the defense of the Avila and Arlich actions to Wausau. Wausau agreed to
participate in defending Whitman pursuant to a full reservation of its rights. It subsequently filed
this action for declaratory relief and equitable contribution against the defendants to recover some
of its costs of defense in Avila and Arlich.


After defendants' unsuccessful motion for summary judgment, the action was tried to the court on
stipulated facts supplemented by documentary evidence. Defendants' primary contention was that
the Jensen–Kelly settlement agreements with Whitman barred Wausau's claims for contribution. 4


4 They also argued, unsuccessfully, that Wausau's claims were barred by late notice, but they
do not raise this contention on appeal.


The court found Wausau was entitled to contribution under Fireman's Fund, supra, 65 Cal.App.4th
at p. 1279, 77 Cal.Rptr.2d 296, and other cases that recognize a direct right of action in favor
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of an insurer for contribution against others who cover the same risk. The statement of decision
explains: “[E]ach insurer has an individual right of equitable contribution. The principle of equity
is not based on any right of subrogation to the rights of the insured, and is simply not the *403
equivalent to ‘standing in the shoes' of the insured. Rather, the reciprocal contribution rights of
primary co-insurers who have agreed to insure the same risk are based on the equitable principle
that the burden of indemnifying or defending the insured with who[m] each has independently
contracted should be borne by all of the insurance contractors together, with the loss equitably
distributed among those who share liability for it in direct ratio to the proportion each insurer's
coverage bears to the total coverage provided by all of the primary insurance policies. Naturally, the
prior release of funds that do exhaust the amount of primary coverage actually available imposes a
defining limitation of individual insurer responsibility. But, under **4  the facts of this case, this
appears the primary limit to Plaintiff's claims against other co-insurers.”


After moving unsuccessfully for a new trial or, alternatively, to vacate the judgment and enter a
different judgment, defendants filed this timely appeal.


DISCUSSION


I. Standard of Review ***


*** See footnote *, ante.


II. Fireman's Fund Governs Defendants' Contribution Responsibility


Is Wausau's right to equitable contribution for the cost of defending Arlich and Avila barred by
defendants' settlements with their insureds (Whitman) in the Jensen–Kelly case? To answer that
question, we look primarily to Fireman's Fund and consider the purpose, application and effect
of the equitable contribution doctrine.


[1]  [2]  Where two or more insurers' policies potentially cover an insured's liability and one
of them bears the defense burden alone, the insurer bearing that burden is entitled to equitable
contribution from the non-defending carriers. (Fireman's Fund, supra, 65 Cal.App.4th at p. 1293,
77 Cal.Rptr.2d 296; Aerojet–General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38,
70, fn. 19, 70 Cal.Rptr.2d 118, 948 P.2d 909; Montrose Chemical Corp. v. Admiral Ins. Co.
(1995) 10 Cal.4th 645, 687, 42 Cal.Rptr.2d 324, 913 P.2d 878; see Civ.Code, § 1432.) “Equitable
contribution permits reimbursement to the insurer that *404  paid on the loss for the excess it paid
over its proportionate share of the obligation, on the theory that the debt it paid was equally and
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concurrently owed by the other insurers and should be shared by them pro rata in proportion to
their respective coverage of the risk. The purpose of this rule of equity is to accomplish substantial
justice by equalizing the common burden shared by coinsurers, and to prevent one insurer from
profiting at the expense of others.” (Fireman's Fund, supra, at p. 1293, 77 Cal.Rptr.2d 296.)


[3]  [4]  [5]  Fireman's Fund considered the effect of one insurer's settlement and release with
its insured on its obligation to contribute to the costs of the insured's defense incurred by another
insurer. The insurer from which contribution was sought claimed that its settlement and release
extinguished any claims by other insurers for equitable contribution. (65 Cal.App.4th at pp. 1287–
1289, 77 Cal.Rptr.2d 296.) The court rejected the notion that an insurer could avoid contribution
to other insurers by settling with the policyholder. “This right of equitable contribution belongs to
each insurer individually. It is not based on any right of subrogation to the rights of the insured, and
is not equivalent to ‘ “standing in the shoes” ’ of the insured. [Citations.] Instead, the reciprocal
contribution rights of coinsurers who insure the same risk are based on the equitable principle that
the burden of indemnifying or defending the insured with whom each has independently contracted
should be borne by all the insurance carriers together, with the loss equitably distributed among
those who share liability for it in direct ration to the proportion each insurer's coverage bears to the
total coverage provided by all the insurance policies .... [¶] ... The right to equitable contribution
exists independently of the rights of the insured. It is predicated on the commonsense principle
that where **5  multiple insurers or indemnitors share equal contractual liability for the primary
indemnification of a loss or the discharge of an obligation, the selection of which indemnitor
is to bear the loss should not be left to the often arbitrary choice of the loss claimant, and no
indemnitor should have any incentive to avoid paying a just claim in the hope the claimant will
obtain full payment from another coindemnitor.'' (Id. at pp. 1294–1295, 77 Cal.Rptr.2d 296; see
also Centennial, supra, 88 Cal.App.4th at pp. 114–115, 105 Cal.Rptr.2d 559 [insurers' obligations
for contribution to other insurers are entirely separate from their obligations to their insured].)
Thus, the well-settled rule is that an insurer's obligation to contribute to another insurer's defense
or indemnification of a common insured arises independently and is separate from any contractual
obligation owed to their insured. (Fireman's Fund, supra, at p. 1295, 77 Cal.Rptr.2d 296; see
also Centennial, supra, at pp. 114–115, 105 Cal.Rptr.2d 559.) Defendants here argue *405  that
notwithstanding this rule, they should not be obligated to contribute to Wausau's defense of the
Avila and Arlich cases because they bought back their coverage from Whitman for $24 million.
This, they argue, insulates them from application of the rule announced in Fireman's Fund.


Defendants attempt to distinguish Fireman's Fund on the ground that they settled with Whitman
before the Avila and Arlich actions were filed, while the settlement in Fireman's Fund was reached
only after the underlying suit commenced. It is a distinction without a difference. Neither the
language nor reasoning of Fireman's Fund suggests that a settling insurer is only responsible for
contribution to another for costs of defending cases pending at the time of settlement. Defendants
also suggest that, unlike Fireman's Fund, they never had a contemporaneous “equal obligation”
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with Wausau to their insured. But defendants' obligation to their insured arose long ago: long before
the Jensen–Kelly releases and the Avila and Arlich actions were filed. (Fireman's Fund, supra, 65
Cal.App.4th at p. 1304, 77 Cal.Rptr.2d 296 [“Primary coverage provides immediate coverage upon
the ‘occurrence’ of a ‘loss' or the ‘happening’ of an ‘event’ giving rise to liability”]; see generally
Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 645, 42 Cal.Rptr.2d 324, 913
P.2d 878 [analyzing “trigger of coverage” question in context of continuous or progressive injury
from environmental contamination].) At the time of loss, each insurer had a potential obligation
to defend and indemnify Whitman against claims that might arise from a toxic discharge. We are
not persuaded that defendants' equitable obligation to share the cost of that defense depends on
whether they settled with their insured before, or after, the Avila and Arlich suits were filed. 5


5 Moreover, the settlement agreements reflect that the policies were modified, but not
rescinded by any settlement. Except as modified by the agreement, the policies “remain in
effect.”


[6]  Defendants' attempt to characterize Wausau as akin to a third-party beneficiary whose rights
were terminated by their settlements and release with their insured is also unpersuasive. The right
to equitable contribution is grounded not in contract, but in equity. “ ‘As a matter of equity, insurers
of the “same risk” may sue each other for contribution. [Citations.] This right is not a matter of
contract, but flows “ ‘from equitable principles **6  designed to accomplish ultimate justice in
the bearing of a specific burden.’ ” ' ” (Fireman's Fund, supra, 65 Cal.App.4th at pp. 1294–1295,
77 Cal.Rptr.2d 296.) Wausau's right to contribution is a direct right independent of Whitman's
contractual rights under defendant's insurance policies (id. at pp. 1301–1302, 77 Cal.Rptr.2d 296),
and is not subject to third party beneficiary principles.


[7]  Defendants next contend that their settlement agreements with Whitman modified their
insurance policies to reflect a “mutual intention” that *406  their coverages were exhausted. 6


Accordingly, they maintain, they have no further obligation to contribute to their insured's defense.
But merely saying a policy is exhausted does not make it so. While Whitman and the settling
insurers were free to agree as between themselves to “deem” their policy limits “exhausted,”
just as they were free to settle their coverage dispute between themselves, there is no evidence
that the settlements actually exhausted the coverage available under the policies; to the contrary,
defendants stipulated before trial that they would not assert that any of the relevant policy limits
were exhausted.


6 Specifically, they rely on language from the settlement agreements reciting that “The purpose
of this Agreement is ... to terminate and exhaust all coverage potentially available to the
Insureds ....”; that “It is agreed that ... all pertinent limits of liability under the Policies listed
in Exhibit A hereto ... are hereby exhausted for Environmental Damage Claims”; and that
“Upon execution of this Agreement, Insurers shall have no further duties or obligations
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based upon, arising out of or related in any way to Environmental Damage Claims under
the Policies....”


[8]  Defendants contend that applying Fireman's Fund here will contravene public policy by
discouraging insurers from settling with their insureds. But balanced against the societal interest in
encouraging settlements are other public policy interests and the equitable concerns underlying the
well-established rule of contribution between insurers. As stated in Fireman's Fund “the reciprocal
contribution rights of coinsurers who insure the same risk are based on the equitable principle that
the burden of indemnifying or defending the insured with whom each has independently contracted
should be borne by all the insurance carriers together, with the loss equitably distributed among
those who share liability for it in direct ratio to the proportion each insurer's coverage bears to the
total coverage provided by all the insurance polic[i]es.” (Fireman's Fund, supra, 65 Cal.App.4th at
p. 1294, 77 Cal.Rptr.2d 296.) Defendants provide no authority for their ipse dixit claim that policies
favoring the encouragement of settlements militate a rule that would permit a coinsurer to evade
its share of the defense burden by separately settling with its insured. Nor is there evidence before
us that the Fireman's Fund rule in fact discourages settlement. Here, defendants settled with their
insurer and anticipated the possibility they could be held liable for contribution. They included in
the settlement agreements provisions that require Whitman to indemnify them for such claims. The
trial court considered the import of the settlements between defendants and their mutual insured
upon this claim for contribution, and in the circumstances determined that contribution would
be allowed to “the amount of primary coverage” that was available under the policies. Under
Fireman's Fund and Centennial, that is exactly what the trial court was required to do. We are not
persuaded to create an exception to the rule in this case.


**7  *407  III.-V. †


† See footnote *, ante.


DISPOSITION


The judgment is affirmed.


McGUINESS, P.J., and PARRILLI, J., concur.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=3484&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=3484&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001261490&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193893001&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0157292701&originatingDoc=I780b25e2fd9211daa2529ff4f933adbe&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Employers Ins. Co. v. Travelers Indemnity Co., 141 Cal.App.4th 398 (2006)
46 Cal.Rptr.3d 1, 36 Envtl. L. Rep. 20,138, 06 Cal. Daily Op. Serv. 6410...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


All Citations


141 Cal.App.4th 398, 46 Cal.Rptr.3d 1, 36 Envtl. L. Rep. 20,138, 06 Cal. Daily Op. Serv. 6410,
2006 Daily Journal D.A.R. 9273


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Employers Ins. Co. v. Travelers Indemnity Co., (2006) 141 Cal.App.4th 398






Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279 (1998)
77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


65 Cal.App.4th 1279, 77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


FIREMAN'S FUND INSURANCE COMPANY, Plaintiff and Appellant,
v.


MARYLAND CASUALTY COMPANY et al., Defendants and Appellants.


No. A079345.
Court of Appeal, First District, Division 4, California.


Jul 31, 1998.


SUMMARY


In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court entered summary judgment in favor of plaintiff. The trial
court found that a claim for contribution is distinct from and independent of a claim based on
subrogation, and that since plaintiff's action was based on the former and not the latter, defendants
were required to share in the costs of defending and settling the underlying action. The insured had
tendered defense of the underlying lawsuit to both plaintiff and defendants under their overlapping
and consecutive policies, but only plaintiff undertook the defense and ultimately settled the action
on the insured's behalf. Thereafter, the insured sued defendants for breach of contract and breach
of the implied covenant of good faith and fair dealing for refusing to undertake the defense. The
insured settled its suit, releasing defendants from further liability. Plaintiff elected not to intervene
or join in the insured's suit against defendants, and instead brought this separate action against
defendants. (Superior Court of Marin County, No. 163978, Lynn Duryee, Judge. *  )


* Judge of the Municipal Court for the Marin Judicial District, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


The Court of Appeal affirmed the judgment. The court held that the trial court properly found that
a claim for contribution is distinct from and independent of a claim based on subrogation, and
that since plaintiff's action was based on the former and not the latter defendants were required
to share in the costs of defending and settling the underlying action. There is a direct right of
action for equitable contribution between coinsurers on the same risk, entirely independent of any
of the requirements for bringing a cause of action based on equitable subrogation to the rights
of the insured. Further, the court held, one insurer's settlement with the insured is not a bar to a
separate action against that insurer by another insurer for equitable contribution or indemnity. The
court further held that the trial court properly *1280  allocated defense and indemnification costs
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between the parties. In allocating the defense and indemnification costs, the trial court properly
utilized the “time-on-the-risk” method and made a pro rata allocation of the parties' obligations for
equitable contribution to the costs of indemnification and defense based on their respective total
times on the risk, including that period covered by four of plaintiff's policies containing “excess
other insurance” clauses. In addition, in light of the fact that plaintiff stepped into the breach to
undertake the defense of its insured when defendants refused to do so, the court properly credited
plaintiff with the full amount it paid in settlement costs, and allocated defense costs on an equal
basis. (Opinion by McGuiness, J., with Hanlon, P. J., and Reardon, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 120--Equitable Contribution--Between Coinsurers on Same
Risk--Direct Right of Action-- Independent of Principles of Subrogation--Effect of One Insurer's
Settlement With Insured.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court properly found that a claim for contribution is distinct from
and independent of a claim based on subrogation, and that since plaintiff's action was based on the
former and not the latter defendants were required to share in the costs of defending and settling
the underlying action. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. There is a direct right of action for equitable
contribution between coinsurers on the same risk, entirely independent of any of the requirements
for bringing a cause of action based on equitable subrogation to the rights of the insured. Further,
one insurer's settlement with the insured is not a bar to a separate action *1281  against that insurer
by another insurer for equitable contribution or indemnity.


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174; Croskey et al., Cal.
Practice Guide: Insurance Litigation 2 (The Rutter Group 1997) ¶¶ 9:7-9:15.]


(2)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- As Distinct Concepts.
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Although the concepts of contribution and subrogation are both equitable in nature, they are
nevertheless distinct.


(3)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation Doctrine--Scope:Words, Phrases, and Maxims--Subrogation.
Subrogation is the substitution of another person in place of the creditor or claimant to whose
rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify or pay the
principal debtor's obligation to the creditor or claimant, the subrogee is equitably subrogated to
the claimant (or subrogor), and succeeds to the subrogor's rights against the obligor. In the case of
insurance, subrogation takes the form of an insurer's right to be put in the position of the insured
in order to pursue recovery from third parties legally responsible to the insured for a loss that the
insurer has both insured and paid. As now applied, the doctrine of equitable subrogation is broad
enough to include every instance in which one person, not acting as a mere volunteer or intruder,
pays a debt for which another is primarily liable, and which in equity and good conscience should
have been discharged by the latter.


(4)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation--Actions--Essential Elements.
The essential elements of an insurer's cause of action for equitable subrogation are as follows: (1)
the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act or
omission caused the loss or because the defendant is legally responsible to the insured for the loss
caused by the wrongdoer; (2) the claimed loss was one for which the insurer was not primarily
liable; (3) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (4) the insurer has paid the claim of its insured to protect its own
interest and not as a volunteer; (5) the insured has an existing, assignable cause of action against the
defendant that the insured could have asserted for its own benefit had it not been compensated for
its loss by the insurer; (6) the *1282  insurer has suffered damages caused by the act or omission
upon which the liability of the defendant depends; (7) justice requires that the loss be entirely
shifted from the insurer to the defendant, whose equitable position is inferior to that of the insurer;
and (8) the insurer's damages are in a liquidated sum, generally the amount paid to the insured.


(5)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Subrogation--Derivative Nature of Right.
The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “stand in the shoes” of its insured, because it has no greater rights
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than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no rights
that the insured does not have.


(6)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--When Right Arises--Scope--Purpose:Words, Phrases, and Maxims--
Contribution.
Equitable contribution is the right to recover, not from the party primarily liable for the loss, but
from a co-obligor who shares such liability with the party seeking contribution. In the insurance
context, the right to contribution arises when several insurers are obligated to indemnify or defend
the same loss or claim, and one insurer has paid more than its share of the loss or defended the action
without any participation by the others. Where multiple insurance carriers insure the same insured
and cover the same risk, each insurer has independent standing to assert a cause of action against
its coinsurers for equitable contribution when it has undertaken the defense or indemnification of
the common insured. Equitable contribution permits reimbursement to the insurer that paid on the
loss for the excess it paid over its proportionate share of the obligation, on the theory that the debt
it paid was equally and concurrently owed by the other insurers and should be shared by them
pro rata in proportion to their respective coverage of the risk. The purpose of this rule of equity is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others.


(7)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution belongs to each insurer *1283  individually. It is not based
on any right of subrogation to the rights of the insured, and is not equivalent to “standing in the
shoes” of the insured. Instead, the reciprocal contribution rights of coinsurers who insure the same
risk are based on the equitable principle that the burden of indemnifying or defending the insured
with whom each has independently contracted should be borne by all of the insurance carriers
together, with the loss equitably distributed among those who share liability for it in direct ratio to
the proportion each insurer's coverage bears to the total coverage provided by all of the insurance
polices. As a matter of equity, insurers of the same risk may sue each other for contribution.
This right is not a matter of contract, but flows from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. The idea is that since the insurers are equally
bound, they all should contribute to the payment.


(8)
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Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk.
The right to equitable contribution exists independently of the rights of the insured. It is predicated
on the commonsense principle that where multiple insurers or indemnitors share equal contractual
liability for the primary indemnification of a loss or the discharge of an obligation, the selection
of which indemnitor is to bear the loss should not be left to the often arbitrary choice of the loss
claimant, and no indemnitor should have any incentive to avoid paying a just claim in the hope
that the claimant will obtain full payment from another coindemnitor. Equitable contribution thus
assumes the existence of two or more valid contracts of insurance covering the particular risk of
loss and the particular casualty in question. The fact that several insurance policies may cover the
same risk does not increase the insured's right to recover for the loss, or give the insured the right
to recover more than once. Rather, the insured's right of recovery is restricted to the actual amount
of the loss. Hence, where there are several policies of insurance on the same risk and the insured
has recovered the full amount of its loss from one or more, but not all, of the insurance carriers,
the insured has no further rights against the insurers who have not contributed to its recovery.
Similarly, the liability of the remaining insurers to the insured ceases, even if they have done
nothing to indemnify or defend the insured. They remain liable, however, for contribution to those
insurers who have already paid on the loss or for the insured's defense.


(9)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution between coinsurers is not *1284  based on, and indeed has
nothing to do with the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for the loss. While subrogation requires that the party to be charged be
in an equitable position inferior to that of the insurer such that justice requires the entire loss to
be shifted from the insurer to the party to be charged, contribution permits liability for the loss to
be allocated among the various insurers without regard to questions of comparative fault or the
relative equities between the insurers. The true nature of subrogation is that it is applied in all cases
in which one party pays a debt for which another is primarily answerable, and which, in equity
and good conscience, should have been discharged by the latter.


(10)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- Underlying Policy Aims
of Doctrines.
Contribution and subrogation are based on different equitable principles that are reflective of
different underlying public policies. The aim of equitable subrogation is to place the burden for a
loss on the party ultimately liable or responsible for it and by whom it should have been discharged,
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and to relieve entirely the insurer or surety who indemnified the loss and who in equity was not
primarily liable therefor. On the other hand, the aim of equitable contribution is to apportion a loss
between two or more insurers who cover the same risk, so that each pays its fair share and one
does not profit at the expense of the others. Although these underlying policy aims may be similar,
they are nonetheless distinct.


(11)
Courts § 37--Decisions and Orders--Doctrine of Stare Decisis--Dicta.
Although a court is bound to follow binding precedent of a higher court, and the refusal to do so is in
excess of the court's jurisdiction, a court is not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.


[See 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 945.]


(12a, 12b)
Insurance Contracts and Coverage § 118--Apportionment-- Between Coinsurers on Same Risk--
Allocation of Defense and Indemnity Costs--Pro Rata Allocation of Obligations for Equitable
Contribution.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on *1285
behalf of a common insured, the trial court properly allocated defense and indemnification costs
between the parties. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. In allocating the defense and indemnity costs, the
trial court properly utilized the “time-on-the-risk” method and made a pro rata allocation of the
parties' obligations for equitable contribution to the costs of indemnification and defense based on
their respective total times on the risk, including that period covered by four of plaintiff's policies
containing “excess other insurance” clauses. In addition, in light of the fact that plaintiff stepped
into the breach to undertake the defense of its insured when defendants refused to do so, the court
properly credited plaintiff with the full amount it paid in settlement costs, and allocated defense
costs on an equal basis.
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(13)
Insurance Contracts and Coverage § 119--Subrogation, Contribution, and Apportionment--
Apportionment--Excess “Other Insurance” Clauses.
Most insurance policies contain “other insurance” clauses that attempt to limit the insurer's liability
where other insurance covers the same risk. Such clauses attempt to control the manner in which
each insurer contributes to or shares a covered loss. The clauses were designed to prevent multiple
recoveries when more than one policy provided coverage for a particular loss. The application
of other insurance clauses requires, as a foundational element, that there exist multiple policies
applicable to the same loss.


(14)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--When Liability Attaches--Primary Coverage Distinguished
From Excess Coverage.
Primary coverage provides immediate coverage upon the occurrence of a loss or the happening
of an event giving rise to liability, and is defined as insurance coverage whereby, under the terms
of the policy, liability attaches immediately upon the happening of the occurrence that gives rise
to liability. In the context of liability insurance, a primary insurer generally has the primary duty
to defend and to indemnify the insured, unless otherwise excused or excluded by specific policy
language. Excess insurance provides coverage after other identified insurance is no longer on the
risk. Excess *1286  coverage means coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted. Contractual
terms of insurance coverage are honored whenever possible. A court will therefore generally
honor the language of an excess “other insurance” clause when no prejudice to the interests of the
insured will ensue. However, there are many exceptions. For example, where two or more primary
insurers' policies contain excess other insurance clauses purporting to be excess to each other, the
conflicting clauses will be ignored and the loss prorated among the insurers on the ground that
the insured would otherwise be deprived of protection. Thus, although a true excess insurer-one
that is solely and explicitly an excess insurer providing only secondary coverage-has no duty to
defend or indemnify until all of the underlying primary coverage is exhausted or otherwise not
on the risk, primary insurers with conflicting excess other insurance clauses can have immediate
defense obligations.


(15)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurers' Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract, for their agreements are not with each other. Their respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
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Since these principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policyholders.


(16)
Insurance Contracts and Coverage § 120--Equitable Contribution-- Determination of Correct
Allocation.
A trial court's determination of the correct allocation to impose for purposes of contribution is a
matter of distributive justice and equity, not of contractual specifics.


COUNSEL
Caron, McCormick, Constants & Goldberg, Ira David Goldberg and Harold A. Weston for Plaintiff
and Appellant.
William F. Fitzgerald, Wright, Robinson, Osthimer & Tatum, James C. Nielsen and Elizabeth M.
Wee for Defendants and Appellants. *1287


McGUINESS, J.


In this case, we address the question whether the equitable doctrines of contribution and
subrogation are entirely distinct and independent concepts, or instead are merely different terms
for the same legal principle. Maryland Casualty Company, The Maryland Insurance Company,
and Northern Insurance Company of New York (hereinafter collectively referred to as Maryland)
appeal from summary judgment entered in favor of Fireman's Fund Insurance Company (Fireman's
Fund) on the latter's complaint for contribution and indemnification from Maryland for the costs
of defending and settling an underlying lawsuit on behalf of a common insured. Maryland argues
that Fireman's Fund's claims for indemnity and contribution are actually based on its equitable
subrogation to the rights of the common insured against Maryland. Because those rights have
been settled, released and dismissed with prejudice in previous litigation between Maryland and
the insured, Maryland insists there are no longer any remaining rights against Maryland to which
Fireman's Fund may be subrogated. Therefore, Maryland contends, the trial court erred in granting
summary judgment against it on Fireman's Fund's lawsuit for equitable contribution. We disagree
with Maryland, and therefore affirm the judgment in favor of Fireman's Fund. Both insurers
have also appealed the trial court's allocation of defense and indemnification costs between them.
We conclude the trial court did not err in this regard, and therefore affirm the court's equitable
allocation.


I. Factual and Procedural Background
The underlying facts are not in dispute. Maryland and Fireman's Fund issued several one-year
liability insurance polices to the underlying insured, Horst Hanf and Horst Hanf Construction
Corporation (Hanf) between 1975 and 1992. Coverage of Hanf under the two carriers' policies
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overlapped, with Maryland's policies in effect between 1975 and 1986, and those of Fireman's
Fund in effect between 1984 and 1992.


Hanf participated in work on a condominium construction project completed in 1975. In 1993,
Hanf and others involved in the project were sued on various claims arising from alleged defects
in the construction of the condominium residences, with damage alleged to have commenced in
September 1979. Hanf tendered defense of the lawsuit to both Maryland and Fireman's Fund, under
their overlapping and consecutive policies dating from November 14, 1978, through November
14, 1992. Maryland declined tender. Fireman's Fund accepted under a reservation of rights, and
ultimately settled the action on Hanf's behalf for $100,000. *1288


In January 1995, Hanf sued Maryland for breach of contract and of the implied covenant of good
faith and fair dealing for refusing to undertake the defense of the underlying construction defect
lawsuit. In September 1996, Hanf settled its lawsuit against Maryland, releasing Maryland from all
claims with respect to the tender of defense and its liability policy, and dismissing the lawsuit with
prejudice. In consideration for this release, Maryland paid Hanf $33,000 as partial reimbursement
for fees and costs incurred, and assumed responsibility for a $50,000 promissory note executed
by Hanf in favor of Fireman's Fund as part of the settlement of the underlying construction defect
lawsuit.


Fireman's Fund elected not to intervene or join in Hanf's suit against Maryland. Instead, it brought
this separate lawsuit against Maryland in May 1995, seeking (1) a judicial determination of
the issue whether Maryland had a duty to defend and indemnify Hanf; and (2) reimbursement,
indemnification and contribution from Maryland of its pro rata share of the costs incurred by
Fireman's Fund in the defense and settlement of the underlying construction defect action against
Hanf. Fireman's Fund moved for summary judgment. Maryland opposed the motion on the ground
that any equitable subrogation rights Fireman's Fund may have had as against Maryland were
extinguished by Hanf's full release of Maryland from all claims arising from its refusal to defend
and indemnify Hanf in the underlying action. In reply, Fireman's Fund argued that a claim for
contribution is distinct from and independent of a claim based on subrogation, and its action against
Maryland was based on the former and not the latter.


The trial court agreed with Fireman's Fund on the distinction between equitable subrogation and
contribution. On this basis, it determined that Maryland was required to share in the costs of
defending and settling the construction defect action against Hanf. It therefore entered summary
judgment in favor of Fireman's Fund and against Maryland in the amount of $366,506.70, or one-
half of the expenses of defending and settling the underlying lawsuit plus prejudgment interest.
Maryland timely filed a notice of appeal. Fireman's Fund has cross-appealed, alleging that the
trial court erred in its calculation of the two carriers' pro rata shares of the costs of defending and
settling the underlying action.
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II. Equitable Contribution
(1a) The principal issue raised by Maryland's appeal is whether one insurer's claim against another
for contribution of the costs of defending and settling a claim against the insured is based on
the theory of equitable subrogation, and is therefore dependent on and limited by the underlying
*1289  rights of the insured, to which both insurers may be subrogated; or whether instead an
insurer possesses a direct cause of action for equitable contribution entirely independent of the
rights of the insured. The parties to this appeal agree that if subrogation applies, the judgment for
Fireman's Fund should be reversed and judgment entered instead for Maryland; if not, then the
judgment must be affirmed as it stands. 1


1 In oral argument, counsel for Maryland asserted that the central issue in this case is whether
the “single action rule” against “splitting” a cause of action bars Fireman's Fund from
proceeding against Maryland for contribution, because of the failure of Fireman's Fund to
intervene in or join with Hanf in the latter's previous lawsuit against Maryland. This issue
is barely mentioned in Maryland's briefs on appeal, which instead repeatedly emphasize
that “[t]he narrow issue on [its] appeal ... is whether California law permits an insurer to
assert rights against an otherwise unrelated insurer beyond or in addition to the rights of
their mutual policyholder,” and “the real issue here is whether one insurer's claim against
another for 'contribution' necessarily depends upon the vehicle of subrogation to the insured's
rights, or whether such an insurer owns a direct right of action independent of the rights of its
insured.” On the basis of this premise, Maryland's briefs insist that “[i]f subrogation applies,
the judgment should be reversed and judgment entered instead for Maryland; if not, then the
judgment should be affirmed.”
Maryland's briefs are correct in insisting that the relation between contribution and
subrogation is dispositive. Our decision that Fireman's Fund had an independent cause of
action against Maryland for equitable contribution, regardless of the subrogation effect of
the insured's release of Maryland in the previous lawsuit, renders the single action rule
immaterial. The claim of Fireman's Fund against Maryland for equitable contribution is
entirely separate, distinct and independent from Hanf's claim against Maryland for breach of
contract and the implied covenant of good faith and fair dealing. Thus, Fireman's Fund could
not have violated the single action rule by failing to join in Hanf's lawsuit and subsequently
suing Maryland for contribution.


We conclude that where two or more insurers independently provide primary insurance on the
same risk for which they are both liable for any loss to the same insured, the insurance carrier who
pays the loss or defends a lawsuit against the insured is entitled to equitable contribution from the
other insurer or insurers, without regard to principles of equitable subrogation. As a corollary to
this principle, we hold that one insurer's settlement with the insured is not a bar to a separate action
against that insurer by the other insurer or insurers for equitable contribution or indemnity.
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Maryland's arguments are based on a misreading of dicta in the California Supreme Court's
decision in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366
P.2d 455], a leading opinion on the obligation of coinsurers for equitable contribution to the
costs of an insured's defense. In Continental, three different insurance carriers separately issued
liability polices to a timber company, an independent contractor hired by the company to log
and haul timber for it, and another company from whom the independent contractor hired trucks
to haul the logs. An employee of the trucker was injured and sued the independent contractor
for damages. *1290  The independent contractor tendered the defense of the action to all three
insurance carriers, but only one undertook the defense. Thereafter, that insurer filed an action for
declaratory relief to determine the respective liabilities of the three contesting insurance companies
with respect to both indemnification of the judgment in the underlying personal injury suit and the
costs of defense. (Id. at p. 31.)


The Supreme Court held that all three liability insurance polices covered the independent
contractor as an “additional insured,” the liability policy covering the trucker provided primary
coverage for the injured party, and the carriers for the timber company and the independent
logger were liable on a pro rata basis for the excess balance of the personal injury liability
judgment against the independent contractor over and above the amount of the primary coverage.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-35.) However, the Supreme
Court held that all three insurance carriers were liable on a pro rata basis for the costs of defense. In
language cited by both parties to this appeal, the Supreme Court stated: “Under general principles
of equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to
be liberally construed to provide coverage to the insured—it is our view that all obligated carriers
who have refused to defend should be required to share in costs of the insured's defense, whether
such costs were originally paid by the insured himself or by fewer than all of the carriers. A contrary
result would simply provide a premium or offer a possible windfall for the insurer who refuses to
defend, and thus, by leaving the insured to his own resources, enjoys a chance that the costs of
defense will be provided by some other insurer at no expense to the company which declines to
carry out its contractual commitments.... '[T]here are ... compelling reasons for allowing recovery
when the other insurer has not entered the case at all or has refused to defend the insured against
suit by the injured party.... [T]his view represents the current trend and better rule in the ”volunteer
“ situations.' ” (Id. at p. 37.)


Relying on the Supreme Court's reference to the “general principles of equitable subrogation” in
the above quoted language from Continental, Maryland argues in this case that contribution among
insurers requires that (a) the first insurer seeking contribution be subrogated to the rights of the
insured against the second insurer from which contribution is sought, and (b) the insured possess a
valid and existing claim against the second insurer. Maryland contends that Fireman's Fund cannot
establish these requirements, because the insured (Hanf) has already sued, settled with and released
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Maryland from further liability. Because Fireman's Fund failed to intervene in Hanf's lawsuit
against Maryland and the insured no longer has any valid and existing claims against Maryland,
it argues that Fireman's Fund is *1291  “ 'subrogated to nothing' ” and consequently barred from
seeking equitable contribution. Maryland has confused the concepts of equitable contribution and
equitable subrogation, and is incorrect on the law.


As one California appellate court has opined, “[i]t is hard to imagine another set of legal
terms with more soporific effect than indemnity, subrogation, contribution, co-obligation and
joint tortfeasorship.” (Herrick Corp. v. Canadian Ins. Co. (1994) 29 Cal.App.4th 753, 756 [34
Cal.Rptr.2d 844] (opn. of Sills, P. J.).) 2  It is also difficult to think of two legal concepts that
have caused more confusion and headache for both courts and litigants than have contribution and
subrogation. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2 (The Rutter Group 1997)
¶¶ 9:7-9:15, pp. 9-2 to 9-4.) (2) Although the concepts of contribution and subrogation are both
equitable in nature, they are nevertheless distinct. (Truck Ins. Exchange v. Superior Court (1997)
60 Cal.App.4th 342, 349-350 [70 Cal.Rptr.2d 255]; Herrick Corp. v. Canadian Ins. Co., supra, 29
Cal.App.4th at pp. 759-766; California Food Service Corp. v. Great American Ins. Co. (1982) 130
Cal.App.3d 892, 898-902 [182 Cal.Rptr. 67]; Patent Scaffolding Co. v. William Simpson Constr.
Co. (1967) 256 Cal.App.2d 506, 510-517 [64 Cal.Rptr. 187]; Fireman's etc. Co. v. State Comp.
etc. Fund (1949) 93 Cal.App.2d 408, 411-412 [209 P.2d 55]; 16 Couch on Insurance (2d ed. 1983)
Subrogation, §§ 61:1, 61:4, 61:18, 61:32, 61:34, 61:36-61:38, pp. 74-75, 77-79, 93-94, 115-116,
117-118, 118-122; 16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:1-62:5,
62:142-62:145, 62:151-62:153, 62:156, 62:162, pp. 433-440, 611-617, 621-624, 626-627, 631;
Croskey et al., supra, ¶¶ 8:65-8:69, 9:7-9:16, 9:61-9:69, pp. 8-14 to 8-17, 9-2 to 9-4, 9-16 to 9-18;
11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174, pp. 847-857.)


2 “Perhaps because the words describe legal relationships between multiple parties, they
are vaguely reminiscent of complex mathematical equations which, after all, also describe
relationships, except in numbers rather than words—and for most of us, they are about as
easy to understand. Even lawyers find words like 'indemnity' and 'subrogation' ring of an
obscure Martian dialect.” (Id. at p. 756.)


(3) Subrogation is defined as the substitution of another person in place of the creditor or claimant
to whose rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify
or pay the principal debtor's obligation to the creditor or claimant, the “subrogee” is equitably
subrogated to the claimant (or “subrogor”), and succeeds to the subrogor's rights against the
obligor. (Black's Law Dict. (6th ed. 1990) p. 1427, col. 1.) In the case of insurance, subrogation
takes the form of an insurer's right to be put in the position of the insured in order to pursue recovery
from third parties legally responsible to the insured for a loss which the insurer has both insured
and *1292  paid. (Allstate Ins. Co. v. Loo (1996) 46 Cal.App.4th 1794, 1799 [54 Cal.Rptr.2d 541];
Liberty Mut. Fire Ins. Co. v. Auto Spring Supply Co. (1976) 59 Cal.App.3d 860, 864 [131 Cal.Rptr.
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211]; Fireman's etc. Co. v. State Comp. etc. Fund, supra, 93 Cal.App.2d at p. 412; 16 Couch on
Insurance, supra, Subrogation, §§ 61:2, 61:36, at pp. 75-76, 118-120; 11 Witkin, Summary of Cal.
Law, supra, Equity, § 169, pp. 848-850.) “ 'As now applied [the doctrine of equitable subrogation]
is broad enough to include every instance in which one person, not acting as a mere volunteer or
intruder, pays a debt for which another is primarily liable, and which in equity and good conscience
should have been discharged by the latter.' [Citations.]” (Caito v. United California Bank (1978)
20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466].)


(4) The essential elements of an insurer's cause of action for equitable subrogation are as follows:
(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act
or omission caused the loss or because the defendant is legally responsible to the insured for the
loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not primarily
liable; (c) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect its
own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; (f) the insurer has suffered damages caused by the act or
omission upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to
the insured. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; Fireman's Fund Ins. Co.
v. Wilshire Film Ventures, Inc. (1997) 52 Cal.App.4th 553, 555-556 [60 Cal.Rptr.2d 591]; Patent
Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 509; Grant v. de Otte
(1954) 122 Cal.App.2d 724, 728 [265 P.2d 952]; 11 Witkin, Summary of Cal. Law, supra, Equity,
§ 169, p. 849.)


(5) The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “ 'stand in the shoes' ” of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no
rights which the insured does not have. ( *1293  Truck Ins. Exchange v. Superior Court, supra, 60
Cal.App.4th at pp. 349-350; Allstate Ins. Co. v. Loo, supra, 46 Cal.App.4th at p. 1799; Fireman's
Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 Cal.App.4th 1586, 1595-1596 [26 Cal.Rptr.2d
762]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 510; 16
Couch on Insurance, supra, Subrogation, §§ 61:36-61:38, pp. 118-122; 11 Witkin, Summary of
Cal. Law, supra, Equity, §§ 169-174, pp. 848-857.)


(6) Equitable contribution is entirely different. It is the right to recover, not from the party
primarily liable for the loss, but from a co-obligor who shares such liability with the party seeking
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contribution. 3  In the insurance context, the right to contribution arises when several insurers are
obligated to indemnify or defend the same loss or claim, and one insurer has paid more than its
share of the loss or defended the action without any participation by the others. Where multiple
insurance carriers insure the same insured and cover the same risk, each insurer has independent
standing to assert a cause of action against its coinsurers for equitable contribution when it has
undertaken the defense or indemnification of the common insured. Equitable contribution permits
reimbursement to the insurer that paid on the loss for the excess it paid over its proportionate share
of the obligation, on the theory that the debt it paid was equally and concurrently owed by the
other insurers and should be shared by them pro rata in proportion to their respective coverage of
the risk. The purpose of this rule of equity is to accomplish substantial justice by equalizing the
common burden shared by coinsurers, and to prevent one insurer from profiting at the expense of
others. (Civ. Code, § 1432; Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369
[165 Cal.Rptr. 799, 612 P.2d 889, 19 A.L.R.4th 75]; Maryland Casualty Co. v. Nationwide Ins. Co.
(1998) 65 Cal.App.4th 21, 26-27 [76 Cal.Rptr.2d 113]; Golden Eagle Ins. Co. v. Foremost Ins. Co.
(1993) 20 Cal.App.4th 1372, 1390 [25 Cal.Rptr.2d 242]; California Food Service Corp. v. Great
American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902; 16 Couch *1294  on Insurance, supra,
Contribution & Apportionment, § 62:142, at pp. 611-612.) 4


3 This right is codified in Civil Code section 1432, which states: “Except as provided in Section
877 of the Code of Civil Procedure, a party to a joint, or joint and several obligation, who
satisfies more than his share of the claim against all, may require a proportionate contribution
from all the parties joined with him.”
Under Code of Civil Procedure section 877, a release, dismissal or covenant not to sue or not
to enforce a judgment, given in good faith to one or more of a number of joint tortfeasors, “or
to one or more other co-obligors mutually subject to contribution rights,” has the effect of
discharging the party to whom it was given from all liability for any contribution to any other
parties. (Code Civ. Proc., § 877, subd. (b).) Insurance carriers are neither joint tortfeasors
nor “co-obligors”; their obligations arise strictly out of separate contracts with their insureds.
(Topa Ins. Co. v. Fireman's Fund Ins. Companies (1995) 39 Cal.App.4th 1331, 1336-1344
[46 Cal.Rptr.2d 516].) Thus, this statute does not limit one insurance carrier's claim against
another carrier for equitable contribution, and is inapplicable here.


4 Insurance policies sometimes provide that a particular coverage is “excess” only, and does
not apply until the policy limits of a “primary” insurance policy have been exhausted. Under
such an excess policy, the excess insurer is not liable for any part of the loss, damage
or defense which is covered by other primary insurance, but instead is liable for any loss
or damage in excess of the coverage provided by the other primary insurance policy or
policies. The doctrine of equitable contribution applies to insurers who share the same
level of obligation on the same risk as to the same insured. As a general rule, there is
no contribution between primary and excess carriers of the same insured absent a specific
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agreement to the contrary. Courts in equitable contribution cases have generally heeded
primary/excess provisions in insurance contracts, as long as the rights of the policyholder
are not adversely affected. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
pp. 367-368; Nabisco, Inc. v. Transport Indemnity Co. (1983) 143 Cal.App.3d 831, 835-836
[192 Cal.Rptr. 207]; 16 Couch on Insurance, supra, Contribution & Apportionment, §§
62:41, 62:48, 62:142, 62:144, pp. 475, 484-488, 611-612, 613-615.) On the other hand,
when different primary insurers' policies contain conflicting “excess other insurance” clauses
and there is danger the insured will be deprived of protection if the conflicting clauses are
enforced, or other equitable factors favoring proration among insurers are present, courts will
ignore the conflicting clauses and prorate the loss among the insurers following principles of
equitable contribution. (CSE Ins. Group v. Northbrook Property & Casualty Co. (1994) 23
Cal.App.4th 1839, 1842-1846 [29 Cal.Rptr.2d 120]; Olympic Ins. Co. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 599 [178 Cal.Rptr. 908].) See further discussion
in part III of this decision, post.


(7) This right of equitable contribution belongs to each insurer individually. It is not based on
any right of subrogation to the rights of the insured, and is not equivalent to “ 'standing in the
shoes' ” of the insured. (Truck Ins. Exchange v. Superior Court, supra, 60 Cal.App.4th at p.
350; Pylon, Inc. v. Olympic Ins. Co. (1969) 271 Cal.App.2d 643, 648-649 [77 Cal.Rptr. 72];
Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶¶ 9.11-9:15, at pp. 9-3 to 9-4;
11 Witkin, Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) Instead, the reciprocal
contribution rights of coinsurers who insure the same risk are based on the equitable principle
that the burden of indemnifying or defending the insured with whom each has independently
contracted should be borne by all the insurance carriers together, with the loss equitably distributed
among those who share liability for it in direct ratio to the proportion each insurer's coverage
bears to the total coverage provided by all the insurance polices. (Continental Cas. Co. v. Zurich
Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co. (1995) 39
Cal.App.4th 653, 661-663 [46 Cal.Rptr.2d 135]; Hartford Accident & Indemnity Co. v. Superior
Court (1994) 29 Cal.App.4th 435, 440 [34 Cal.Rptr.2d 520]; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at p. 759; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at pp. 514, 517; Croskey et al., supra, ¶¶ 8:66-8:69, at pp. 8-14 to 8-17; 11 Witkin,
Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) “As a matter of equity, insurers of
the 'same *1295  risk' may sue each other for contribution. [Citations.] This right is not a matter
of contract, but flows ' ”from equitable principles designed to accomplish ultimate justice in the
bearing of a specific burden. “ ' [Citations.] The idea is that the insurers are 'equally bound,' so
therefore they 'all should contribute to the payment.' [Citation.]” (Herrick Corp. v. Canadian Ins.
Co., supra, 29 Cal.App.4th at p. 759.)


(8) Unlike subrogation, the right to equitable contribution exists independently of the rights of the
insured. It is predicated on the commonsense principle that where multiple insurers or indemnitors
share equal contractual liability for the primary indemnification of a loss or the discharge of
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an obligation, the selection of which indemnitor is to bear the loss should not be left to the
often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
(California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902;
16 Couch on Insurance, supra, Contribution & Apportionment, § 62:151, pp. 621-622.) Equitable
contribution thus assumes the existence of two or more valid contracts of insurance covering the
particular risk of loss and the particular casualty in question. The fact that several insurance policies
may cover the same risk does not increase the insured's right to recover for the loss, or give the
insured the right to recover more than once. Rather, the insured's right of recovery is restricted to
the actual amount of the loss. Hence, where there are several policies of insurance on the same
risk and the insured has recovered the full amount of its loss from one or more, but not all, of the
insurance carriers, the insured has no further rights against the insurers who have not contributed to
its recovery. Similarly, the liability of the remaining insurers to the insured ceases, even if they have
done nothing to indemnify or defend the insured. They remain liable, however, for contribution to
those insurers who have already paid on the loss or for the insured's defense. 5  (16 Couch, supra,
Contribution & Apportionment, § 62:1, pp. 433-435.)


5 Where there are several insurance policies covering the same risk on the same insured, the
fact the insured is only entitled to recover the actual amount of its loss does not bar it from
demanding full coverage from each insurer, as long as its demand is made in good faith. By
the same token, the insured may obtain recovery from any one of its coinsurers for the entire
loss, not in excess of the face amount of the policy and in the absence of any provision in
the policies limiting liability to a proportionate share of the loss. The coinsurers would then
have no further liability to the insured, but would be liable for equitable contribution to the
carrier which paid the loss. (16 Couch on Insurance, supra, Contribution & Apportionment,
§ 62:1, pp. 433-435.)


(9) This right of equitable contribution between coinsurers is not based on, and indeed has nothing
to do with, the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for *1296  the loss. Whereas subrogation requires that the party to be
charged be in an “equitable position ... inferior to that of the insurer” such that justice requires
the entire loss be shifted from the insurer to the party to be charged (Fireman's Fund Ins. Co. v.
Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at p. 556), contribution permits liability for the
loss to be allocated among the various insurers without regard to questions of comparative fault or
the relative equities between the insurers. (Hartford Accident & Indemnity Co. v. Superior Court,
supra, 29 Cal.App.4th at pp. 440-441 [insurer has right to contribution from coinsurers without
reference to any questions of comparative fault, negligence or bad faith between the coinsurers];
California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 899-902
[insurer has right to equitable contribution from its coinsurer even though it does not have “an
equitable position superior” to the coinsurer]; cf. Fireman's Fund Ins. Co. v. Wilshire Film Ventures,
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Inc., supra, 52 Cal.App.4th at pp. 556, 558 [insurer's right to subrogation requires finding the
“equitable position” of party to whom loss is to be shifted is “inferior to that of the insurer” seeking
subroga tion]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p.
509 [same].) “[T]he 'true nature of subrogation' is that ' ”it is applied in all cases in which 'one party
pays a debt for which another is primarily answerable, and which, in equity and good conscience,
should have been discharged by the latter.' ...“ ' [Citation.]” (Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at p. 558, italics added.)


(10) The different equitable principles on which contribution and subrogation are based are
reflective of different underlying public policies. The aim of equitable subrogation is to place the
burden for a loss on the party ultimately liable or responsible for it and by whom it should have been
discharged, and to relieve entirely the insurer or surety who indemnified the loss and who in equity
was not primarily liable therefor. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; 11
Witkin, Summary of Cal. Law, supra, Equity, § 169, pp. 848-850.) On the other hand, the aim of
equitable contribution is to apportion a loss between two or more insurers who cover the same risk,
so that each pays its fair share and one does not profit at the expense of the others. (Civ. Code, §
1432; Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 369; Maryland Casualty
Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at p. 26-27; Golden Eagle Ins. Co. v. Foremost
Ins. Co., supra, 20 Cal.App.4th at p. 1390; 11 Witkin, Summary of Cal. Law, supra, Equity, § 168,
pp. 847-848.) Although these underlying policy aims may be similar, they are nonetheless distinct.
Confusing the doctrines with each other necessarily blurs the corresponding policies behind them,
with the unintended result in some cases of defeating those very policy goals. *1297


For this reason, our adoption of Maryland's contention that contribution is merely a subset or type
of equitable subrogation would have several unintended results. As discussed, where there are
multiple primary liability insurance policies covering the same risk each insurance carrier has an
independent obligation to indemnify and an independent duty to defend the insured. However, once
one insurer assumes its obligations to its insured for indemnification or defense costs, the insured
no longer has any motivation to pursue its claim for those costs against a nonparticipating insurer.
The result Maryland advocates in this case would actually encourage primary insurers covering the
same risk to delay responding to an insured's tender of defense or request for indemnification until
some other carrier accepts the tender, in the hope of subsequently making a more advantageous
settlement with the insured. The outcome of a given case could be made to depend on such
chance factors as which insurance carrier the insured happened to tender its defense to first, or
the insured's willingness to pursue its rights against a recalcitrant insurance carrier, rather than
each carrier's actual obligation under its individual contract with the insured to provide coverage
and a defense. By such fortuities, one insurance carrier could be unfairly relieved of its rightful
obligations while another insurer was burdened with the entire loss and deprived of its right to
contribution, in derogation of the public policies of encouraging insurers to assume their duty to
defend and promptly indemnify their insureds in good faith. Such a result would, of course, also
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be directly contrary to the principles expressed in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d at page 37.


Many appellate decisions illustrate the distinction between contribution and subrogation.
(Maryland Casualty Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27; Truck Ins.
Exchange v. Superior Court, supra, 60 Cal.App.4th at p. 350; Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at pp. 556, 558; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at pp. 759-766; Hartford Accident & Indemnity Co. v. Superior Court, supra,
29 Cal.App.4th at pp. 439-441; California Food Service Corp. v. Great American Ins. Co., supra,
130 Cal.App.3d at pp. 899-902; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at p. 509.) In other cases, the distinction is not as clear. A good example of the
inherent difficulties of distinguishing between the doctrines may be seen in the decision in State
Farm & Casualty Co. v. Cooperative of American Physicians, Inc. (1984) 163 Cal.App.3d 199
[209 Cal.Rptr. 251] (American Physicians). American Physicians is cited in Witkin's Summary of
California Law for the principle that “[o]ne insurer is entitled to subrogation against another where
the first has defended and settled a third party claim against their common insured.” (11 Witkin,
Summary of Cal. Law, supra, Equity, § 170, p. 851.) At first blush, such a holding would appear
to support *1298  appellant Maryland's contention that contribution among insurers is essentially
identical to subrogation. Upon closer inspection, however, American Physicians actually illustrates
the difference between contribution and subrogation.


American Physicians concerned the relative obligations of two insurance companies insuring the
same insured, but for entirely different risks. The plaintiff in the underlying personal injury lawsuit
sued her doctor and his medical group on both malpractice and premises liability causes of action.
At the time of the accident, the medical group and its member physicians were insured for premises
liability by one insurance carrier, and for professional liability by two other insurance carriers. The
premises liability insurer's policy expressly excluded coverage for medical malpractice claims.
After the malpractice insurers refused to contribute to settlement, the premises liability insurer sued
on a theory of equitable subrogation for a declaration of coverage and reimbursement of the amount
it had paid in settlement of the underlying suit. The malpractice insurers demurred, arguing that
subrogation was unavailable because the carriers were not coinsurers and the insured risks were
not identical. The trial court sustained the demurrer without leave to amend. (American Physicians,
supra, 163 Cal.App.3d at p. 203.) The Court of Appeal reversed, easily rejecting the argument
that equitable subrogation is available only “where both the insured and the risks covered are
identical in each policy....” (Id. at p. 204.) The court held that in cases “involving disputes between
carriers insuring the same policyholder, but for different interests,” an insurer that “fulfilled its
legal obligation to defend and settle” a third party claim on behalf of its insured assumes the
position of its insured by paying the claim, and may sue the other insurers in a separate action “to
adjudicate the factual merits of the coverage issue” between them. (Id. at pp. 204-205.)
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Properly read, American Physicians stands for the principle that where different insurance carriers
cover different risks and liabilities with respect to the same insured, they may proceed against each
other for reimbursement by subrogation rather than by contribution. As discussed, contribution is
only available in cases where there are coinsurers who share the same level of obligation on the
same risk. One insurer has no right of contribution from another insurer with respect to its payment
on an obligation for which it was primarily responsible, and as to which the liability of the second
insurer was only secondary. (Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759;
16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:142-62:144, pp. 611-615.) In
American Physicians, the three insurance carriers did not cover the same claims, risks or liabilities.
The two malpractice insurers clearly had primary responsibility for the malpractice cause of
*1299  action, as to which the premises liability insurer had (at most) secondary responsibility.
It necessarily follows that equitable contribution was unavailable in that case. On the other hand,
this is precisely the kind of situation to which equitable subrogation applies, since the claimed loss
was one for which the premises liability insurer was not primarily liable, and justice required that
that loss be shifted to the parties (in this case, the malpractice insurers) whose equitable position
was inferior. (Fireman's Fund Ins. Co. v. Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at
pp. 556-558.) It was actually the parties in American Physicians who had confused contribution
and subrogation, not the court.


Another example of the differing factual contexts in which the courts apply contribution and
subrogation is provided by Commercial Union Assurance Companies v. Safeway Stores, Inc.
(1980) 26 Cal.3d 912 [164 Cal.Rptr. 709, 610 P.2d 1038] (Safeway Stores). Both in its briefs and
in oral argument, Maryland has cited isolated language from this case in support of its assertions
that there is no independent right of action between insurers for equitable contribution, and that an
insurance carrier's right to sue another insurer covering the same risk is based solely on the extent
to which the first carrier is subrogated to the rights of the insured. 6


6 “It has been held in California and other jurisdictions that the excess carrier may maintain an
action against the primary carrier for ... [wrongful] refusal to settle within the latter's policy
limits [citations]. This rule, however, is based on the theory of equitable subrogation: Since
the insured would have been able to recover from the primary carrier for a judgment in excess
of policy limits caused by the carrier's wrongful refusal to settle, the excess carrier, who
discharged the insured's liability as a result of this tort, stands in the shoes of the insured and
should be permitted to assert all claims against the primary carrier which the insured himself
could have asserted [citation]. Hence, the rule does not rest upon the finding of any separate
duty owed to an excess insurance carrier.” (Safeway Stores, supra, 26 Cal.3d pp. 917-918.)


In fact, Safeway Stores has nothing to do with equitable contribution between insurers covering
the same risk. Instead, the case deals with the entirely different issue of whether an insured
owes a duty to its excess liability insurance carrier to accept a settlement offer within the policy
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limits of the primary insurer and below the threshold level at which the excess carrier's exposure
commences. (Safeway Stores, supra, 26 Cal.3d at p. 915.) Safeway Stores holds that an excess
insurance policy imposes no such implied duty on the insured to accept a settlement offer which
would avoid exposing the excess insurer to liability. (Id. at pp. 918-921.) In passing, the Supreme
Court mentioned that the right of an excess insurance carrier to maintain an action against a primary
carrier for the latter's wrongful refusal to settle within the policy limits of the primary policy is
based on equitable subrogation. As in American Physicians, this conclusion necessarily follows
from the subrogation principle that responsibility for a loss should be shifted *1300  from the
party paying the claim to the party primarily liable in the first instance. Once again, equitable
contribution is only available where coinsurers share the same primary level of liability on the same
risk. Consequently, in the absence of an express agreement to the contrary, there is never any right
to contribution between primary and excess carriers of the same insured. (Signal Companies, Inc.
v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 367-368.) In short, Safeway Stores is not a contribution
case at all, and in no way supports the asserted proposition for which Maryland cites it.


As we indicated at the outset, Maryland's position in this case is based on the Supreme Court's
reference to “general principles of equitable subrogation” in Continental Cas. Co. v. Zurich Ins.
Co., supra, 57 Cal.2d 27. In our opinion, this passing reference to subrogation, made in the
context of a decision otherwise dealing strictly with the right to equitable contribution between
coinsurers sharing primary liability on the same risk, was entirely unnecessary to the Supreme
Court's decision in that case. The Supreme Court did not analyze or discuss the principles of
equitable subrogation, or apply them to the facts of the case. Nor was it presented with a record
that required it to do so. The three insurance companies in that case had all issued liability policies
covering the same risks. The Supreme Court specifically found moreover that all three policies
provided coverage for the same insured. (Id. at pp. 31-33.) On these facts, the court concluded
that all three coinsurers “should be required to share in costs of the insured's defense” on a pro
rata basis. (Id. at p. 37.) The court based its decision, not on a conclusion that any one of the
insurers stood in the shoes of the insured or was in a superior equitable position, but instead on an
analysis of the shared obligations of the three insurance carriers with respect to the duty to defend
their insured. Thus, the Supreme Court applied a classic equitable contribution analysis to justify
a decision enforcing contribution, without any actual reliance on the principles of subrogation.
The court's passing reference to “general principles of equitable subrogation” was therefore dicta.
(Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶ 9:15, at p. 9-4.) 7


7 It is no accident that Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27 is
frequently (and correctly) cited as one of the leading cases on the doctrine of equitable
contribution of defense costs among primary liability insurers. (California Food Service
Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at p. 901; First Insurance Co.
of Hawaii v. Continental Casualty Co. (9th Cir. 1972) 466 F.2d 807, 811; Wolverine Ins.
Co. v. State Auto. Mut. Ins. Co. of Columbus, O. (6th Cir. 1969) 415 F.2d 1182, 1184-1185;
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United States Fidelity & G. Co. v. Millers Mut. F. Ins. Co. of Tex. (8th Cir. 1968) 396
F.2d 569, 573 & fn. 4.) Aside from a reference at the cited paragraph of the Croskey
treatise on insurance litigation, this discrepancy between the Supreme Court's contribution
analysis and its use of the term “equitable subrogation” in Continental has apparently not
been previously addressed. We suspect this is because the conceptual distinction between
equitable subrogation and contribution generally has no practical impact on the ordinary
contribution case. Here, however, the insurer from whom contribution is sought argues it
was previously released by the insured, and there are therefore no rights to which the other
primary insurer can be “subrogated.” We have found no reported case addressing this precise
scenario of an insured releasing a nonpaying insurer while accepting payment from a second
insurer, which thereafter seeks contribution from the first. (Cf. Maryland Casualty Co. v.
Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27 [in opposing action by insurance
carriers for contribution from nonpaying coinsurer for defense costs incurred, nonpaying
coinsurer argued the insured had “released” any claim against it by failing to appeal summary
judgment in its favor; held, insured's failure to appeal did not impair other insurance carriers'
potential rights against nonpaying coinsurer under either equitable subrogation or equitable
contribution theories].)
On the other hand, our research has identified several cases which do appear to confuse
the concepts of equitable subrogation and contribution. (Maryland Casualty Co. v. National
American Ins. Co. (1996) 48 Cal.App.4th 1822, 1829 [56 Cal.Rptr.2d 498]; Transit Casualty
Co. v. Spink Corp. (1979) 94 Cal.App.3d 124, 132 [156 Cal.Rptr. 360], overruled on other
grounds, Safeway Stores, supra, 26 Cal.3d at p. 921; Cabral v. State Compensation Ins. Fund
(1970) 13 Cal.App.3d 508, 511-512 [91 Cal.Rptr. 778]; Ohio Cas. Ins. Co. v. Harbor Ins.
Co. (1968) 259 Cal.App.2d 207, 218 [66 Cal.Rptr. 340]; Utica Mut. Ins. Co. v. Monarch Ins.
Co.of Ohio (1967) 250 Cal.App.2d 538, 544 [58 Cal.Rptr. 639]; Hartford Acc. & Indem. Co.
v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 435-436 [57 Cal.Rptr. 492]; Wasson v.
Atlantic National Ins. Co. (1962) 207 Cal.App.2d 464, 471-472 [24 Cal.Rptr. 665], overruled
on other grounds, Campbell v. Allstate Ins. Co. (1963) 60 Cal.2d 303, 307 [32 Cal.Rptr. 827,
384 P.2d 155].) The references to subrogation in each of these opinions are actually dicta
unnecessary to the decisions in the cases themselves, which in fact turn on classic principles
of equitable contribution. Interestingly, in each of these cases the erroneous identification of
contribution with subrogation can be directly traced to the dicta in Continental Cas. Co. v.
Zurich Ins. Co., supra, 57 Cal.2d 27. To the extent these decisions identify contribution with
subrogation or base the former doctrine upon the latter, we respectfully disagree.


This court is in the concededly delicate position of disagreeing with the specific language of an
opinion of our own Supreme Court. (11) We *1301  acknowledge, as we must, that we are bound
to follow binding precedent of a higher court, and that the refusal to do so is in excess of our own
jurisdiction. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455-456 [20 Cal.Rptr.
321, 369 P.2d 937].) However, we are not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
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language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.
(Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689]; Dyer v. Superior
Court (1997) 56 Cal.App.4th 61, 66-68 [65 Cal.Rptr.2d 85]; United Steelworkers of America v.
Board of Education (1984) 162 Cal.App.3d 823, 834 [209 Cal.Rptr. 16]; 9 Witkin, Cal. Procedure
(4th ed. 1997) Appeal, § 945, pp. 986-988.) For the reasons discussed, we conclude the Supreme
Court's use of the term “equitable subrogation” in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d 27 was unnecessary to the decision in that case. It is therefore not binding as precedent
on this court.


(1b) In conclusion, we hold that California law recognizes a direct right of action for equitable
contribution between coinsurers on the same risk, *1302  entirely independent of any of the
requirements for bringing a cause of action based on equitable subrogation to the rights of the
insured. As both parties concede, the judgment of the trial court in this case must therefore be
affirmed.


III. Allocation of Defense and Indemnity Costs
(12a) Both parties have appealed from the trial court's allocation of defense and indemnity costs.
In allocating these costs between Fireman's Fund and Maryland, the trial court utilized the “time-
on-the-risk” method of allocation. In its cross-appeal, Fireman's Fund contends that in calculating
the amount of time Fireman's Fund was “on the risk,” the trial court should not have included four
of its policies because they contained “other insurance” clause endorsements which purported to
make them excess polices. In its appeal, Maryland asserts the trial court erred in crediting Fireman's
Fund with the full $100,000 in settlement costs it paid, and in allocating defense costs on a 50-50
basis. Under the circumstances of this case, we conclude the trial court did not err in its allocation
between the parties.


A. Factual Background
The pertinent facts are not in dispute. After Maryland denied tender of the underlying construction
defect lawsuit, Hanf settled the suit for $100,000, paid in full by Fireman's Fund, with Hanf
executing a promissory note in the amount of $50,000 in favor of Fireman's Fund. Fireman's Fund
also paid Hanf's defense costs of $515,216.83 in full. Maryland did not contribute to either the
settlement or the defense of the underlying action. Hanf then sued Maryland for, among other
things, the $50,000 obligation on the note. To settle Hanf's suit against it, Maryland agreed to
assume responsibility and hold Hanf harmless for the promissory note to Fireman's Fund, and
pay Hanf $33,000 as partial reimbursement of Hanf's legal expenses in suing Maryland. However,
Maryland did not concede the validity of the note or that Fireman's Fund has any right to payment
thereunder. In return, Hanf agreed to release Maryland from all claims.
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Neither Fireman's Fund nor Maryland ever disputed the trial court's use of the time-on-the-risk
method of allocation. The parties also stipulated that during the period at issue they had written
an overlapping series of consecutive one-year policies for Hanf; and that, as applicable to the
liability claim against Hanf for damage commencing in September 1979, Maryland's policies were
in effect between November 14, 1978, and December 18, 1986, and those of Fireman's Fund
were in effect between November 14, 1984, and November 14, 1992. Each of the policies of both
insurers contains an *1303  “other insurance” clause. However, four of the policies issued by
Fireman's Fund, covering the period of November 14, 1988, through November 14, 1992, contain
endorsements amending their respective “other insurance” clauses to state: “This insurance is
excess over any other insurance, whether primary or excess, contingent or on any other basis: [¶] ...
[¶] (4) That is valid and collectible insurance ....” 8  (Italics added.) The four earlier Fireman's Fund
insurance policies, and all of Maryland's policies, contain “other insurance” clauses providing for
pro rata computation of loss allocation among insurers, as opposed to excess coverage.


8 As amended by the relevant endorsement, the Fireman's Fund “other insurance” clause on
its last four polices reads in pertinent part as follows:
“4. Other Insurance
“If other valid and collectible insurance is available to the insured for a loss we cover under
Coverages A or B of this Coverage Part, our obligations are limited as follows:
“a. Primary insurance.
“This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will
share with all that other insurance by the method described in c. below.
“b. Excess insurance
“This insurance is excess over any of the other insurance, whether primary, excess,
contingent or on any other basis:
“(4) That is valid and collectible insurance including but not limited to coverage as an
additional insured under another policy against such losses as may be covered by this policy.
“When this insurance is excess, we will have no duty under Coverage A or B to defend any
claim or 'suit' that any other insurer has a duty to defend. If no other insurer defends, we
will undertake to do so, but we will be entitled to the insured's rights against all those other
insurers.
“When this insurance is excess over other insurance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:
“(1) The total amount that all such other insurance would pay for the loss in the absence of
this insurance; and
“(2) The total of all deductible and self-insured amounts under all that other insurance.
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“We will share the remaining loss, if any, with any other insurance that is not described in
this Excess Insurance provision and was not bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations of this Coverage Part.”


In applying the time-on-the-risk method of allocation, the trial court determined that each insurer
provided eight insurance policies covering a single continuous injury over the relevant time period
from September 1979 to 1992. The trial court deemed the entire period as a single continuous
loss pursuant to Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 669-693 [42
Cal.Rptr.2d 324, 913 P.2d 878], and fixed the two insurers' responsibility for defense and indemnity
equally. In so doing, the trial court rejected the argument of Fireman's Fund that its last four policies
should have been disregarded because they contained “excess other insurance” clauses. Based on
a 50-50 allocation of the $100,000 indemnification *1304  amount paid by Fireman's Fund in
settlement and the $515,216.83 it incurred in defense costs, the trial court awarded Fireman's Fund
$307,608.42, plus prejudgment interest.


B. Fireman's Fund Cross-appeal: Effect of“Excess Other Insurance” Clauses
(13) “ 'Most insurance policies contain ”other insurance“ clauses that attempt to limit the insurer's
liability where other insurance covers the same risk. Such clauses attempt to control the manner
in which each insurer contributes to or shares a covered loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 659, fn. 1.) Historically, “other insurance”
clauses were designed to prevent multiple recoveries when more than one policy provided
coverage for a particular loss. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶
8:10, p. 8-2.) “ '[T]he application of ”other insurance“ clauses requires, as a foundational element,
that there exist multiple policies applicable to the same loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 660, italics in original.)


(14) Primary coverage provides immediate coverage upon the “occurrence” of a “loss” or the
“happening” of an “event” giving rise to liability. (Croskey et al., Cal. practice Guide: Insurance
Litigation 2, supra, ¶ 8:75, pp. 8-23 to 8-24.) It is defined as “insurance coverage whereby, under
the terms of the policy, liability attaches immediately upon the happening of the occurrence that
gives rise to liability. [Citation.]” (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126
Cal.App.3d 593, 597 [178 Cal.Rptr. 908], italics in original.) In the context of liability insurance,
a primary insurer generally has the primary duty to defend and to indemnify the insured, unless
otherwise excused or excluded by specific policy language. (Croskey et al., supra, ¶ 8:75, pp. 8-23
to 8-24.) Excess insurance provides coverage after other identified insurance is no longer on the
risk. “Excess” coverage means “coverage whereby, under the terms of the policy, liability attaches
only after a predetermined amount of primary coverage has been exhausted.” (Olympic Ins. Co.
v. Employers Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 598, italics in original; Croskey
et al., supra, ¶ 8:76, p. 8-24.)
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Contractual terms of insurance coverage are honored whenever possible. The courts will therefore
generally honor the language of excess “other insurance” clauses when no prejudice to the interests
of the insured will ensue. However, there are many exceptions. For example, where two or more
primary insurers' policies contain excess “other insurance” clauses *1305  purporting to be excess
to each other, the conflicting clauses will be ignored and the loss prorated among the insurers on
the ground the insured would otherwise be deprived of protection. (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 599; Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:32-8:33, pp. 8-6 to 8-7.) Thus, although a true excess insurer—
one that is solely and explicitly an excess insurer providing only secondary coverage—has no duty
to defend or indemnify until all the underlying primary coverage is exhausted or otherwise not on
the risk, primary insurers with conflicting excess “other insurance” clauses can have immediate
defense obligations. (Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38;
Croskey et al., supra, ¶ 8:79.1, p. 8-26.)


“Excess-only” provisions often collide with “pro rata” provisions. The Supreme Court has
“expressly decline[d] to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. [Citation.]” (Signal Companies, Inc. v. Harbor Ins.
Co., supra, 27 Cal.3d at p. 369.) Although it is difficult to harmonize the many cases dealing
with this situation, several recent opinions of the Courts of Appeal have held that in cases of
conflict between liability insurance policies stating coverage is excess over all other available
insurance and liability insurance policies providing for pro rata contribution, the “excess-only”
policies must contribute pro rata to the coverage afforded by the “proration-only” polices. (Fire
Ins. Exchange v. American States Ins. Co., supra, 39 Cal.App.4th at p. 659 & fn. 1; CSE Ins.
Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th at pp. 1842-1846; Hartford
Accident & Indemnity Co. v. Sequoia Ins. Co. (1989) 211 Cal.App.3d 1285, 1302 [260 Cal.Rptr.
190]; Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986)186 Cal.App.3d 545, 556-559 [230
Cal.Rptr. 792].)


These holdings are based on a variety of public policy considerations. “Excess-only” provisions in
otherwise primary liability insurance policies have been analogized to so-called “escape” clauses
whereby coverage purports to disappear in the presence of other insurance. Such “escape” clauses
are generally disfavored as a matter of public policy. (Argonaut Ins. Co. v. Transport Indem. Co.
(1972) 6 Cal.3d 496, 507-508 [99 Cal.Rptr. 617, 492 P.2d 673]; CSE Ins. Group v. Northbrook
Property & Casualty Co., supra, 23 Cal.App.4th at p. 1845; Peerless Cas. Co. v. Continental Cas.
Co. (1956) 144 Cal.App.2d 617, 623 [301 P.2d 602]; *1306  Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:20-8:22, p. 8-4.) In cases of mutually irreconcilable “excess
other insurance” provisions, the law generally favors proration among carriers. (Continental Cas.
Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co.,
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supra, 39 Cal.App.4th at p. 659 & fn. 1; Employers Reinsurance Corp. v. Phoenix Ins. Co., supra,
186 Cal.App.3d at pp. 556-559; Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126
Cal.App.3d at p. 599; Liberty Mutual Ins. Co. v. Truck Ins. Exchange (1966) 245 Or. 30 [420 P.2d
66, 69-71]; Croskey et al., supra, ¶¶ 8:32-8:38, pp. 8-6 to 8-8.) Several courts have noted that
imposing the entire liability for a loss on the insurer with a policy providing for pro rata coverage
would annul that policy's language, and create the anomaly that courts will only predictably enforce
proration between policies when they all have conflicting “excess other insurance” language
barring proration. (CSE Ins. Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th
at pp. 1845-1846; cf. Truck Ins. Exchange v. Torres (1961) 193 Cal.App.2d 483, 490-492 [14
Cal.Rptr. 408].) Giving “excess other insurance” clauses priority over policies providing for pro
rata apportionment of liability among policies is completely unrelated to the original historical
purpose of such “other insurance” clauses, which was to prevent multiple recoveries by insureds
in cases of overlapping insurance policies providing coverage for the same loss. For these reasons,
among others, Division One of this court recently reaffirmed that “[t]he general rule, when multiple
policies share the same risk but have inconsistent 'other insurance' clauses, is to prorate according
to the policy limits.” (Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45
Cal.App.4th 1, 52 [52 Cal.Rptr.2d 690].) 9


9 “As we have explained ..., apportionment among multiple insurers must be distinguished
from apportionment between an insurer and its insured. When multiple policies are triggered
on a single claim, the insurers' liability is apportioned pursuant to the 'other insurance' clauses
of the polices [citation] or under the equitable doctrine of contribution [citations]. That
apportionment, however, has no bearing upon the insurers' obligations to the policyholder.
[Citation.] A pro rata allocation among insurers 'does not reduce their respective obligations
to their insured.' [Citation.] The insurers' contractual obligation to the policyholder is to cover
the full extent of the policyholder's liability (up to the policy limits).” (Id. at pp. 105-106,
italics added.)


As discussed, the rules with regard to equitable contribution among insurers are different from
those applicable to the relationship between an insurer and its insured. (15) In considering the
policies in this case, we start with the fundamental principle affirmed by the Supreme Court
that “ '[t]he reciprocal rights and duties of several insurers who have covered the same event
do not arise out of contract, for their agreements are not with each other.... Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing
of a specific burden. As these principles do not stem from agreement between the insurers their
*1307  application is not controlled by the language of their contracts with the respective policy
holders.' [Citation.]” (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at p. 369.)


(12b) Here, all of the applicable one-year policies of both insurers, including the four Fireman's
Fund policies with “excess other insurance” endorsements, were purchased as general liability
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policies, not as “umbrella” policies expressly providing only excess insurance “secondary” to
another carrier's primary insurance. During the four-year time period from November 14, 1988,
to November 14, 1992, that the four 1-year Fireman's Fund policies at issue were in effect, the
insured had no other insurance. Clearly, these policies were purchased as primary insurance, and
were intended as such. 10


10 At oral argument, counsel for Fireman's Fund expressly acknowledged that all of the one-
year liability insurance policies it issued to Hanf were primary insurance polices, including
the ones with “excess other insurance” clauses.


Moreover, even under the “excess other insurance” policy endorsements at issue, Fireman's Fund
was contractually obligated to undertake its insured's defense. If under its “excess other insurance”
provisions Fireman's Fund intended ultimately to shift the burden of defense to Maryland, it could
easily have attempted to do so prior to the settlement of the underlying lawsuit against Hanf.
Alternatively, it could have intervened in its insured's lawsuit against Maryland in order to impose
the burden on Maryland prior to the settlement of that lawsuit. Because Fireman's Fund did not do
so, there appears to be little equitable reason now for shifting to Maryland the bulk of Fireman's
Fund's pro rata share of the defense costs which it had previously incurred in accordance with the
express provisions of its own policies. (Cf. Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d at pp. 369-371.)


Under these circumstances, we conclude the trial court correctly made a pro rata allocation of the
two insurers' obligations for equitable contribution to the costs of indemnification and defense
based on their respective total times on the risk, including that period covered by the four Fireman's
Fund policies with “excess other insurance” clauses. (Continental Cas. Co. v. Zurich Ins. Co.,
supra, 57 Cal.2d at pp. 35-38; Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759.)


C. Maryland Appeal: Equal Allocation of Defense and Indemnity Costs
Maryland separately appeals from the trial court's allocation of defense and indemnification costs,
arguing that it was error for the trial court (a) to *1308  credit Fireman's Fund for the full $100,000
amount paid in settlement of the underlying lawsuit against Hanf; and (b) to split the allocation
evenly between the parties on a 50-50 basis. Both contentions are without merit.


Contrary to Maryland's assertion, there is no evidence it has borne any of the costs of indemnifying
its insured, much less half the $100,000 it admits Fireman's Fund “fronted” at the time of the
settlement of the underlying lawsuit against Hanf. Although Maryland may nominally have
“assumed responsibility” for Hanf's promissory note to Fireman's Fund, it has in fact never made
any payment on that obligation. Moreover, it seems clear from the tenor of Maryland's settlement
with Hanf that Maryland fully intended to dispute or deny any obligation on its part to pay
Fireman's Fund on the note. Fireman's Fund never amended its complaint against Maryland for
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contribution to include a cause of action for enforcement of the promissory note. Instead, by
crediting Fireman's Fund for the full amount of the $100,000 settlement, the trial court clearly
intended to award Fireman's Fund what Maryland already owed it on the promissory note. This was
well within the trial court's equitable jurisdiction and discretion to grant specific relief disposing of
the whole controversy between the parties in order to avoid a multiplicity of suits. (Watson v. Sutro
(1890) 86 Cal. 500, 528 [24 P. 172]; 11 Witkin, Summary of Cal. Law, supra, Equity, § 2, p. 680.)
There was no error in allocating the cost of indemnifying the parties' insured on an equal basis.


Maryland also asserts that it deserves a setoff in the amount of $5,500 for being on the risk only 44.5
percent of the time, rather than half. The record shows that the trial court exercised its discretion
to allocate defense and indemnification costs on a 50-50 basis as a matter of equity, based on the
parties' overlapping one-year insurance policies between 1978 and 1992. The court determined
that Maryland and Fireman's Fund had each provided eight 1-year liability insurance policies to
their mutual insured, Hanf, during the relevant time period. (16) A trial court's determination of
the correct allocation to impose for purposes of contribution is a matter of distributive justice and
equity, not of contractual specifics. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
p. 369.) In view of the fact Fireman's Fund stepped into the breach to undertake the defense of its
insured when Maryland refused to accept the tender of defense despite its obligation to do so, the
50-50 allocation of defense costs in this case was well within the trial court's equitable discretion.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 35-38.) Any discrepancy based
on the actual number of months each insurer was “on the risk” was truly de minimis. *1309


IV. Disposition
The judgment is affirmed. Each side shall bear its own costs on appeal.


Hanlon, P. J., and Reardon, J., concurred. *1310


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION


Re: Aviva's Motion for Summary Judgment Regarding Assignments;
Flintkote's Motion to Streamline its Damages Presentation at Trial


MARILYN HALL PATEL, District Judge.


*1  On April 14, 2004 plaintiff the Flintkote Company (“Flintkote”) filed an action in San
Francisco Superior Court against defendants General Accident Assurance Company of Canada and
General Accident Fire and Life Assurance Corporation Limited of Perth, Scotland, predecessors of
Aviva Insurance Company of Canada (aka “Aviva”). The complaint alleged breach of contract for
defendants' failure to defend or indemnify plaintiff for claims covered under a primary insurance
policy issued to two of plaintiff's subsidiaries. Defendants removed the action to this court. Now
before the court are Aviva's “Motion for Summary Judgment Regarding Assignments” as well as
Flintkote's “Motion to Streamline Damages Presentation at Trial.” The court has considered the
parties' arguments fully, and for the reasons set forth below, the court rules as follows.
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BACKGROUND
Plaintiff Flintkote, presently based in San Francisco, is a company that formerly mined and sold
asbestos and asbestos-based products. Flintkote sought bankruptcy protection in 2004 as a result of
its exposure to asbestos-related lawsuits. Flintkote asserts that between 1988 and 2004, it defended
and paid over 270,000 asbestos tort claims at a cost of approximately $630 million.


This action concerns an insurance policy that Flintkote purchased from defendant Aviva to cover
general commercial liability, including liability for asbestos-related bodily injury claims. The
Aviva policy, numbered L–90–5010, 1  was in force between January 1, 1958 and January 1, 1961.
This policy has a $100,000 per occurrence limit and no aggregate limit. There is no dispute that
the Aviva insurance policy is a primary insurance policy. 2  Flintkote brings the present action to
recover from Aviva defense and liability costs paid out as a result of asbestos-related tort claims
brought against Flintkote.


1 Policy number L–90–5010 replaced policy number L–90–4672.


2 Aviva seems to argue that Flintkote's course of performance has somehow changed the
character of the insurance policy between the parties. However, not only did Flintkote
provide Aviva with annual litigation summaries, but it explicitly invited Aviva to be part of
the Wellington Agreement and Aviva refused. This behavior is not consistent with Aviva's
argument that Flintkote did not believe that Aviva was responsible for asbestos-related claims
against Flintkote.


In addition to the Aviva policy, between 1942 and 1985 Flintkote purchased over 200 policies
from some 30 separate insurance companies. Like the Aviva policy, policies issued by Liberty
Mutual and American Mutual are primary insurance policies. The remaining policies are excess
insurance policies.


LEGAL STANDARD
Summary judgment is proper when the pleadings, discovery and affidavits show that there is “no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” Fed.R.Civ.P. 56(c). Material facts are those which may affect the outcome of the case.
Anderson v. Liberty Lobby, Inc. ., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A
dispute as to a material fact is genuine if there is sufficient evidence for a reasonable jury to return
a verdict for the nonmoving party. Id. The party moving for summary judgment bears the burden of
identifying those portions of the pleadings, discovery and affidavits that demonstrate the absence
of a genuine issue of material fact. Celotex Corp. v. Cattrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). On an issue for which the opposing party will have the burden of proof
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at trial, the moving party need only point out “that there is an absence of evidence to support the
nonmoving party's case.” Id.


*2  Once the moving party meets its initial burden, the nonmoving party must go beyond the
pleadings and, by its own affidavits or discovery, “set forth specific facts showing that there is a
genuine issue for trial.” Fed.R.Civ.P. 56(e). Mere allegations or denials do not defeat a moving
party's allegations. Id.; Gasaway v. Nw. Mut. Life Ins. Co., 26 F.3d 957, 960 (9th Cir.1994). The
court may not make credibility determinations, and inferences to be drawn from the facts must
be viewed in the light most favorable to the party opposing the motion. Masson v. New Yorker
Magazine, 501 U.S. 496, 520, 111 S.Ct. 2419, 115 L.Ed.2d 447 (1991); Anderson, 477 U.S. at
249. The moving party may “move with or without supporting affidavits for a summary judgment
in the party's favor upon all or any part thereof.” Fed.R.Civ.P. 56(a). “Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated
therein.” Fed.R.Civ.P. 56(e).


DISCUSSION


I. AVIVA'S MOTION FOR SUMMARY JUDGMENT
Aviva's motion, styled as a “Motion for Summary Adjudication Regarding Assignments,” raises a
host of interrelated issues concerning the scope of damages claimed by Flintkote. These issues can
generally be grouped into three categories. First, Aviva argues that because all of Flintkote's past
claims have been covered and in fact paid or reimbursed by other insurance, Flintkote has suffered
no direct damage as a result of Aviva's breach and complete failure to pay. Second, given that
Flintkote's liability has been paid or reimbursed by other insurance, Aviva argues that Flintkote's
only claims for damages are as an assignee of the primary insurers' claims for contribution or as an
assignee of the excess insurers' claims for subrogation. Aviva argues that only a small number of
primary and excess insurers have made valid and enforceable assignments, and therefore, amounts
recoverable by Flintkote are limited accordingly. Third and finally, insofar as there have been valid
agreements assigning to Flintkote the claims of other insurers, Aviva argues that those claims are
subject to a statute of limitations which should not be equitably tolled. The court discusses each
of these three issues below.


A. Flintkote's Direct Damages
Aviva argues that Flintkote has suffered no direct damage because although Flintkote has incurred
liability for past asbestos claims, that liability has been paid or otherwise reimbursed by Flintkote's
other insurers. Even assuming that all past claims have been covered by other insurance policies, a
fact which Flintkote disputes, Flintkote argues that it nevertheless suffers direct damages as a result
of Aviva's breach. Flintkote argues that it suffers direct damage related to future claims insofar as
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additional insurance which would have otherwise been available has been prematurely exhausted
as a direct result of Aviva's failure to pay on past claims.


*3  As a preliminary matter and to guide the discussion that follows, it is helpful to first
summarize the court's prior orders in this action as they relate to the present motion. In Flintkote
v. Gen. Accident Assurance Co., 480 F.Supp.2d 1167, 1172–74 (N.D.Cal. Mar.13, 2007) (Patel, J.)
(hereinafter “Flintkote IV” ), the court addressed the question of when coverage under the Aviva
policy is triggered. This question turned on the interpretation of the term “injury” as used in the
policy as well as when an “injury” could be considered to take place. Id. at 1173–74. The court
concluded that coverage under the Aviva policy is triggered for “injuries arising from exposure
during the policy period [between January 1, 1958 and January 1, 1961], as well as injuries
resulting from exposure before the policy period that manifested or continued during the policy
period,” subject to certain exclusions. 3  Id. This theory of coverage is known as the “continuous
trigger” theory. Id. at 1173.


3 The parties agreed that coverage excluded: (1) claims resulting from exposure to asbestos
after January 1, 1961, the end of the policy period; (2) claims where the employee had
workers compensation benefits; and (3) claims for injuries sustained in connection with
vehicles and equipment. Flintkote IV, 480 F.Supp.2d at 1172.


In Flintkote IV, the court concluded that for past claims, because Aviva did not provide any defense
for asbestos bodily injury claims brought against Flintkote, and because Aviva failed to make any
liability payments in connection with covered losses, Aviva had breached its duty to defend and
indemnify. Id. at 1174–76. The court declared that Flintkote was entitled to recover for all past paid
claims which were covered by the Aviva policy under the continuous trigger theory. Id. at 1176.


Additionally, the court in Flintkote IV concluded that with respect to all pending and future claims
covered under the continuous trigger theory, Aviva has a duty to defend and a duty to indemnify
Flintkote. Id. at 1174. In Flintkote v. Gen. Accident Assurance Co., No. C 04–01827 MHP, 2006
WL 1867538 (N.D.Cal. July 5, 2006) (Patel, J.) (hereinafter “Flintkote III” ), the court rejected
Aviva's argument that declaratory relief as to future, unfiled asbestos claims was inappropriate
because such claims were not actual “cases” or “controversies” pursuant to Article III of the U.S.
Constitution. Having found in Flintkote III that future, unfiled claims were sufficiently certain
such that the court had jurisdiction to declare the rights of the parties even as to those claims, the
court properly declared in Flintkote IV that Aviva owed a duty to defend and indemnify as to not
only past and pending claims, but to future claims as well.


With this background in mind, it is apparent that under the continuous trigger theory, coverage
under the Aviva policy, which was in effect from January 1, 1958 through January 1, 1961,
may overlap with coverage under additional policies even if those policies were not in effect
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contemporaneously with the Aviva policy. For example, assume Flintkote incurs liability for an
asbestos claim in the year 1980. Assume further that Flintkote has an insurance policy in effect
for the year 1980 which covers Flintkote's liability for the claim. If the 1980 claim arises from
injuries incurred as a result of exposure to asbestos during the period in which Aviva's policy was
in effect, then under the continuous trigger theory, the Aviva policy is also triggered by the claim.
Accordingly, both the Aviva policy and a second policy cover Flintkote's liability for the 1980
claim. To be sure, the issue of when additional policies are triggered is not before the court and
the court need not decide that issue. The court only notes that, as is the case here, there exists an
additional policy which shares overlapping coverage with the Aviva policy.


*4  Given this type of overlapping coverage, the court agrees with Flintkote that Flintkote is
directly harmed by Aviva's failure to pay on past claims, even if those past claims have been paid
or otherwise reimbursed by other insurers. This is because, as Flintkote argues and as the court
agrees, where an insurer with unlimited aggregate liability breaches, and the gap is filled by an
insurer whose performance reduces a liability policy with an aggregate limit, the insured suffers
damage directly when the policy with an aggregate limit is unavailable to respond to later claims.
In other words, when a policy with aggregate limits pays a past claim that it would not otherwise
have paid but for Aviva's breach, the limits of that policy are “prematurely exhausted.” Flintkote
is directly harmed insofar as it can no longer rely on the policy with an aggregate limit to cover
future claims and is forced to pay the claim on its own.


To illustrate the nature of Flintkote's damages, the court finds it helpful to set forth the stylized
example described in Flintkote's opposition. Assume an insured, which the court will label F for
Flintkote, has two primary insurance policies. Assume that one of these policies, like the Aviva
policy, has a $100,000 per occurrence limit with no aggregate limit. Label this policy as policy A.
The other policy, which the court will label B, has a $700,000 per occurrence and aggregate limit.
Assume further that F has five asbestos claims for $200,000 each, triggering coverage under both
policies A and B, and a sixth claim for $200,000 triggering only policy B. As already discussed
above, a single claim may trigger two different policies in effect during different time periods
under the continuous trigger theory. Now consider the following three scenarios:


Scenario 1. Assume there is no breach by A and that A and B share the claims equally. Each
insurer will pay $100,000 per claim for a total of $1 million for the first five claims. B will pay
$200,000 fully covering the sixth claim. F is fully covered by the insurance purchased.


Scenario 2. Assume instead that A is in total breach and refuses to pay any of the claims. If B steps
forward to fill in the gap left by A, B will pay $200,000 on the first three claims, and $100,000
on the fourth, thereby exhausting B's aggregate limit of $700,000. F is forced to pay $100,000 for
the remainder of the fourth claim, plus $200,000 each for the fifth and sixth claims. Compared to
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scenario 1, F pays a total of $500,000 it would not have otherwise paid had A not breached the
contract. F has direct damages against A in the amount of $500,000.


Scenario 3. Even if A begins paying on later filed claims and meets its obligations in full on those
later claims, F is still harmed by A's past breach. Assume A refuses to pay the first three claims,
and is then forced, or decides, to pay beginning with the fourth claim. B will exhaust its limits on
the fourth claim, just as in scenario 2. On the fourth and fifth claims, A will pay its $100,000 per
occurrence limit, and will pay nothing on the sixth claim because that claim does not trigger policy
A. F must still pay the remaining $100,000 on the fifth claim as well as $200,000 on the sixth
claim. F incurs direct damages against A in the amount of $300,000 which, compared to scenario
1, would not have been paid but for A's breach.


*5  Note that in both scenario 2 (in which A refuses to pay any of the claims) and scenario 3 (in
which A refuses to pay on earlier-filed claims, but begins to pay on later-filed claims), F pays
$200,000 on the sixth claim, whereas in scenario 1 (in which there is no breach by A), F pays
nothing on the sixth claim. Note also, that under the assumptions of these examples, the sixth
claim triggers only policy B. Under Flintkote's “premature exhaustion” theory of damages, F may
recover from A the $200,000 F paid on the sixth claim, even though the sixth claim does not trigger
A's policy. This is because, as illustrated in scenario 1, in the absence of any breach by A, the
coverage amounts available under policy B are fully available to cover the sixth claim. However,
when A breaches, either by failing to pay on some or all of the claims, coverage amounts available
under policy B are “consumed” at an earlier time than they otherwise would have been had A
not breached. As a result, F is faced with a sixth claim for which it has no available insurance to
call upon and must pay the sixth claim on its own. The payment by F of the sixth claim is caused
directly by A's refusal to pay on earlier-filed claims. Under Flintkote's “premature exhaustion”
theory of damages, F is entitled to recover from A the $200,000 it pays on the sixth claim. Recovery
of the amount paid on the sixth claim is through F's breach of contract claim against A, and is not
through assignment to F of B's claim for contribution against A.


Flintkote's “premature exhaustion” theory as it applies to the unique circumstances of this case
is a novel one that apparently has been neither adopted nor rejected by any court. Nevertheless,
the conclusion that Flintkote is harmed by Aviva's past breach insofar as prematurely exhausted
policies are unavailable to pay on future claims follows from straight-forward application of
general principles of contract law. It is well-settled that “when one party breaches a contract the
other party ordinarily is entitled to damages sufficient to make that party ‘whole,’ that is, enough
to place the non-breaching party in the same position as if the breach had not occurred.” Postal
Instant Press, Inc. v. Sealy, 43 Cal.App.4th 1704, 1708–09, 51 Cal.Rptr.2d 365 (1996). These
damages are limited to the extent that the damages are “proximately caused” by the breach and
can be estimated with “reasonable certainty.” Id. at 1709, 51 Cal.Rptr.2d 365.
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Here, as illustrated by the scenarios discussed above, Flintkote's harm does not occur but for
Aviva's breach. The chain of causation is clear—Aviva breaches, additional insurance fills in
the gap left by Aviva, the additional insurance is prematurely exhausted and is unavailable to
pay on subsequent claims, and therefore, Flintkote is on the hook for liability that would have
otherwise been covered and paid by its insurers. The court concludes that Flintkote's damages
are “proximately caused” by Aviva's breach and could have been “reasonably contemplated or
foreseen by both parties at the time they made the contract.” See Witkin, Summary of California
Law, Contracts, § 814 (9th ed .); Cal. Civ.Code § 3300.


*6  With respect to whether Flintkote's damages may be estimated with reasonable certainty, the
court has already found that additional asbestos claims against Flintkote “will be filed in the future
with a high degree of certainty.” Flintkote III, 2006 WL 1867538, at *5. The court understands that
Flintkote has provided Aviva with its monthly bills to insurers. Fehner Dec., ¶ 3. These bills lay out
in detail what claims have been billed to which insurers and in what proportion. Id. Moreover, the
court understands that Aviva has asked, and Flintkote has promised to gather, base-level payment
records showing that the insurers in fact paid what they were billed. These records, combined with
reasonably certain information on the scope of Flintkote's liability for future claims, can form the
basis of a reasonably certain estimate of Flintkote's direct damages. “Reasonable, not mathematical
certainty, is required for an award of damages; and where there is no uncertainty as to the fact of
future damages, it is no objection to recovery that the amount cannot be exactly determined, or is
subject to contingencies.” Witkin, Summary of California Law, Contracts, § 823 (9th ed.) (citing
Noble v. Tweedy, 90 Cal.App.2d 738, 203 P.2d 778 (1949)).


B. Flintkote's Assignments
Separate and apart from Flintkote's direct damages for Aviva's breach of contract, Flintkote also
asserts that as an assignee, it has the right to recover amounts other insurers paid in lieu of Aviva.
There is no question that Flintkote may recover on behalf of the other insurers insofar as Flintkote
is the valid assignee of the insurers' rights. Both a primary insurer's claim for contribution and
an excess insurer's claim for subrogation are choses in action that are assignable to third parties.
See Bush v. Superior Court of Sacramento County, 10 Cal.App.4th 1374, 1380–82, 13 Cal.Rptr.2d
382 (1992).


In the stylized example set forth above, F seeks to recover on behalf of B, the amounts B overpaid
as a result of A's breach. For example, in scenario 2 of the stylized example, B paid $200,000 each
on the first three claims, whereas had A paid its share, B would have only paid $100,000 each. B,
therefore, may assert a claim against A for contribution in the amount of $100,000 each for the
first three claims, recovering $300,000 total.


As Flintkote recognizes, any recovery by insurer B against insurer A replenishes B's aggregate
limits, so that additional funds are available to pay subsequent claims. Continuing with scenario 2
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of the stylized example, if B is successful in recovering $300,000 from A, then additional monies
are available for B to pay the remaining $100,000 on the fourth claim as well as $200,000 on the
fifth claim. F, the insured, must still pay $200,000 on the sixth claim. This is direct damage to
F as a result of breach by A, and as already discussed above, is recoverable by F from A. Note
however, that because B has recovered $300,000 from A and has applied that recovery to payment
of subsequent claims, F's claim for direct damages against A is now $200,000, not $500,000 as
before where there was no recovery by B.


*7  As is apparent from this example, the effect of any recovery by insurer B against insurer A is
to offset the direct damages F may claim against A. Insofar as any recovery by B against A revives
B's previously extinguished aggregate limits, and such recovery is applied to subsequent claims,
B's recovery against A offsets one-for-one F's recovery against A for direct damages. In the end,
A pays a total of $500,000—$300,000 to B via a claim for contribution, and $200,000 to F via
a claim for breach of contract. This is the same amount A would have paid in scenario 1 had A
not breached in the first place. B pays a total of $700,000, reaching its policy limits, and F is fully
reimbursed any amounts it is paid. Each party—A, B, and F—is restored to the position it would
have been in had A not breached. This is precisely the situation set forth in scenario 1.


Because any recovery from B against A is credited to B's policy limits, thereby offsetting F's claim
for direct damages against A, there is no double recovery by F or double payment by A. Consider
the situation in which B's recovery does not replenish B's policy limits. Continuing with scenario
2 of the stylized example, if A breaches by failing to pay any of the claims, F has a claim for direct
damage in the amount of $500,000. If B also recovers $300,000 from A through a contribution
claim, and this amount is not credited against F's claim for direct damages, A will have paid a
total of $800,000. Insofar as Aviva argues that this constitutes impermissible double recovery, this
situation does not occur because as Flintkote recognizes and as the court concludes, any recovery
by B against A offsets F's recovery against A. There is no double recovery. If B does not bring
a claim for contribution against A, then F may recover $500,000 from A as direct damages. If B
does bring a claim for contribution against A, B recovers $300,000, reducing F's claim for direct
damages to $200,000. In either event, A pays $500,000, the amount it would have paid had it not
breached in the first place.


Having set forth the nature of Flintkote's direct damages claim against Aviva, and having clarified
the relationship between that claim and the contribution claims of other insurers, the court now
turns to the question of whether the other insurers have given Flintkote valid assignments of their
claims, or have otherwise authorized Flintkote to pursue claims on their behalf. Because the other
insurers are not parties to this action, Flintkote may only recover for amounts other insurers paid
in lieu of Aviva if those insurers validly assigned their claims to Flintkote or authorized Flintkote
to act on their behalf.







Flintkote Co. v. General Acc. Assur. Co. of Canada, Not Reported in F.Supp.2d (2008)
2008 WL 3270922


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


With regard to Flintkote's assignments, the two disputes between the parties are: (1) whether recent
settlement agreements containing valid assignments, but executed after the commencement of this
action, affect Aviva's obligations; and (2) whether the so-called “Wellington Agreement” contains
a valid assignment clause. The court discusses each dispute below.


1. Recently Executed Agreements
*8  Since this action was filed in 2004, Flintkote has entered into five separate settlement
agreements. One of these agreements, executed on October 14, 2006, is between Flintkote and its
primary insurer Liberty Mutual. See Ross Dec., Exh. E. The other four agreements are between
Flintkote and various excess insurers. They include:


1. An agreement executed on September 14, 2007 with Highlands Insurance Company, see id.,
Exh. F;


2. An agreement executed on November 1, 2007 with “Certain London Companies” including
AXA Belgium f/k/a “Royal Belge Incendie–Reassurance” societe anonyme d'assurances;
Dominion Insurance Company Ltd.; Stronghold Insurance Company Limited; Terra Nova
Insurance Company Limited n/k/a Markel International Insurance Company Limited; and
Compagnie Euro–Belge de Reassurances S.A.; see id., Exh. G;


3. An agreement executed on February 4, 2008 with American Home Assurance Company, see
id., Exh. H.; and


4. An agreement executed on January 18, 2008 with National Union Fire Insurance Company,
L'Union Atlantique de Assurance S.A., and Granite State Insurance Company, Lexington
Insurance Company; see id., Exh. I.


All five agreements were executed after Flintkote filed for bankruptcy. By their terms, they require
approval by the bankruptcy court and are effective only upon such approval.


Aviva does not dispute that these agreements contain valid clauses assigning the insurer's rights
to contribution and/or subrogation to Flintkote. Aviva argues, however, that it has never received
notice from Flintkote that it considers the five assignments part of the instant action, and therefore,
Flintkote should not be allowed to assert those claims in this lawsuit. Flintkote argues and the court
agrees that although Aviva has been informed only recently of the new settlement agreements,
Aviva has received proper notice of the claims Flintkote now asserts. The second amended
complaint filed on December 22, 2006 clearly states and puts Aviva on notice that Flintkote is
asserting “claims for compensatory and consequential damages both directly and as an assignee
of other insurers.” Second Amended Complaint, ¶ 12. Aviva, therefore, has been on notice for
quite some time that Flintkote intended to assert claims as an assignee of other insurers. Aviva
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cannot now be heard to complain about notice regarding the assignments, even if those agreements
were made recently.


Moreover, “[t]here is no general requirement as to when an assignment must be made and it has
been held that even when the claim is not assigned until after the action has been instituted,” the
assignee may still maintain the action. See Wright, Miller, and Kane, Federal Practice & Procedure,
§ 1545; see also Eie Guam Corp. v. Long Term Credit Bank of Japan, 322 F.3d 635, 650 (9th
Cir.2003) (approving a district court's exercise of jurisdiction where a foreign sovereign removed
the case to district court on the basis of an assignment it received after the litigation commenced);
Donovan v. Wechsler, 11 Cal.App.3d 210, 214, 89 Cal.Rptr. 669 (1970) (post-filing assignment
cured any prematurity in filing of complaint as shown by evidence at trial).


2. Wellington Agreement
*9  In the 1980s, Flintkote, like many other producers of asbestos products, was engaged in
coverage litigation with general liability insurers. A large part of this industry-wide litigation ended
when a number of parties reached a negotiated settlement, commonly referred to as the Wellington
Agreement. See Ross Dec., Exh. J. The Wellington Agreement was named for Harry Wellington,
then-Dean of the Yale University Law School who facilitated negotiations between the asbestos
producers and their insurers.


This accord, signed in 1985 by numerous manufacturers and their insurers—including Flintkote
and some of its insurers, not including Aviva—resolved persistent contribution and indemnity
issues, thereby allowing for joint representation in thousands of pending asbestos-related lawsuits.
The Wellington Agreement provided for the creation of the Asbestos Claims Facility to analyze,
defend and settle pending and future asbestos-related bodily injury claims referred to it by
participating former asbestos producers. In re National Gypsum Co., 208 F.3d 498, 502 (5th
Cir.2000). Under the agreement, funding for the payment of settlements, judgments and legal
expenses incurred in the defense of asbestos-related bodily injury claims against the party-
producers was provided by the party-insurers. Id.


But, like Aviva, not all insurers signed the agreement, causing gaps in coverage to arise where
non-signatory insurer payments were called for. Id. Under the Wellington Agreement, party-
insurers agreed to make gap-filling payments to cover the non-signatory insurers' share of defense
and indemnity costs. Id. It was recognized that this would cause the insurers to pay out their
policy limits more quickly than they would if the non-signatory insurers were participating. Id. In
response, Section XX of the Wellington Agreement was designed to compensate signatory insurers
for these interim payments. Id. Under Section XX, producers are required to use their best efforts to
obtain coverage from non-signatory insurers. Id. To encourage producers to pursue non-signatory
insurers, interest on gap-filler payments begins to accrue two years after payment is made. Id. The
producer must thereafter pay interest quarterly until the earlier of (a) a settlement with or final
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judicial determination against the non-signatory insurer, or (b) the date on which the signatory
insurer would have exhausted its policy limits if the non-signatory insurer had been a participating
party to the Wellington Agreement. Id. Moreover, under Section XX of the Wellington Agreement,
when a producer obtained a final judgment or settlement against a non-signatory insurer, each
signatory insurer was entitled to be reimbursed by the producer for the amounts previously paid.
Aviva does not dispute that this was the arrangement effected by the Wellington Agreement.
Indeed, Aviva recognizes that the consideration Flintkote gave to its insurers in exchange for their
payments was a promise to use its reasonable best efforts to pursue additional insurance money,
coupled with an agreement to return any money Flintkote thereby obtained to the settling insurers.
Aviva argues, however, that whatever arrangement the Wellington Agreement effected between
Flintkote and its other insurers, that arrangement did not constitute an assignment of claims from
the insurers to Flintkote.


*10  Aviva points out that one of the signatories to the Wellington Agreement, Employers
Insurance of Wasau, executed a later settlement agreement in September 1990 which states,
“Wasau retains all its rights to assert claims and to litigate against non-signatories for contribution
or indemnity with respect to payments made by Wasau, but this shall not modify or extinguish
Flintkote's obligation to use its reasonable best efforts to obtain insurance benefits from non-
signatories.” Ross Dec., Exh. K. Aviva argues that reservation of rights clauses are contrary to
an intent to assign those rights to Flintkote. The court agrees with Aviva that the Wellington
Agreement itself does not operate as a complete assignment of claims from insurers to Flintkote.
The Wellington Agreement does not use the term “assignment” and signatories to the Wellington
Agreement, such as Employers Insurance of Wasau, retained their rights to contribution and
subrogation.


Nevertheless, it is clear from the language of the Wellington Agreement itself that the parties
intended an arrangement whereby Flintkote would pursue non-signatory insurance companies
for reimbursement on behalf of the signatory insurers. Signatory insurance companies may have
reserved rights to bring their own claims, but section XX of the Wellington Agreement evidences
the intent of the parties that as long as Flintkote was using its best efforts, signatories would not
initiate simultaneous lawsuits against non-signatories. In the meantime, signatories would fill in
gaps left by non-signatories, and would be reimbursed by Flintkote in the event Flintkote was
successful in obtaining payment from non-signatories. While not a complete assignment of rights,
there is a clear understanding among the parties that Flintkote would pursue claims against non-
signatories such as Aviva on behalf of the signatories. The court concludes that section XX of
the Wellington Agreement gives Flintkote the authority to assert the contribution and subrogation
claims of the other signatory insurers.


Although not cited by Flintkote, there are several cases that bolster Flintkote's position. These
cases generally recognize that even in the absence of a complete assignment where the assignor







Flintkote Co. v. General Acc. Assur. Co. of Canada, Not Reported in F.Supp.2d (2008)
2008 WL 3270922


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


relinquishes all rights to a claim, including the legal title to assert the claim and the substantive
right to collect on any recovery, an assignee may still have a valid claim to assert. In other words,
arrangements short of a complete assignment have been recognized as valid. See Sprint Comm'ns
v. APCC Servs., 554 U.S. 269, 128 S.Ct. 2531, 171 L.Ed.2d 424 (2008) (assignees of payphone
operators' claims against long distance carriers for ‘dial-around’ compensation had standing for
purposes of Article III, even though monetary recovery from suit would be remitted to payphone
operator); Klamath–Lake Pharmaceutical Assn. v. Klamath Med. Serv. Bureau, 701 F.2d 1276 (9th
Cir.1983) (retention by pharmacies of interest in outcome of action did not prevent pharmaceutical
association from being treated as real party in interest for purposes of Federal Rule of Civil
Procedure Rule 17(a)). Although a valid concern that may implicate case management issues, the
threat of multiple suits by assignees and assignors who both retain sufficient interests in a claim
does not by itself invalidate a partial assignment. Furthermore, courts are fully capable of assuring
there will be no double recovery.


C. Statute of Limitations and Equitable Tolling of Assigned Claims
*11  By limiting the time within which a plaintiff may bring a claim, statutes of limitations
promote repose for defendants and encourage plaintiffs to diligently prosecute their claims. Fox
v. Ethicon Endo–Surgery, Inc., 35 Cal.4th 797, 806, 27 Cal.Rptr.3d 661, 110 P.3d 914 (2005).
Indeed, Flintkote only now seeks an adjudication of rights arising from claims tendered and paid
by other insurers as long ago as 1982. Claims arising out of breach of “contract, obligation or
liability founded upon an instrument in writing,” as Flintkote's direct and assigned claims do,
must be brought within four years of accrual. Cal.Civ.Proc.Code § 337(1). However, this is only
the beginning of the inquiry; the statute requires a determination of when claims accrued. The
equitable subrogation claims accrued when the excess insurers paid the claims.


In Flintkote IV, the court ruled only that Flintkote's direct claims are equitably tolled because Aviva
has sat on claims tendered by Flintkote and Aviva has neither paid nor denied Flintkote's claims.
480 F.Supp.2d at 1177–79. Aviva is correct that Flintkote IV did not concern equitable tolling of
Flintkote's assigned claims from other insurers. However, similar considerations that applied in
Flintkote IV to equitably toll Flintkote's direct claim apply with equal force here to equitably toll
Flintkote's assigned claims.


Equitable tolling runs after a timely claim for loss is tendered to the insurer while the insurer
investigates the claim, until coverage is denied. Prudential—LMI Commercial Ins. v. Superior
Court, 51 Cal.3d 674, 693, 274 Cal.Rptr. 387, 798 P.2d 1230 (1990). The doctrine avoids the
perverse possibility that an insured will have to file suit against its insurer before the claim is
investigated or denied. Id. at 692, 274 Cal.Rptr. 387, 798 P.2d 1230. It also encourages insurers
to diligently investigate claims before denying them, protects insureds from unwittingly forfeiting
claims due to the statute of limitations, discourages unnecessary bad faith suits, and promotes
prompt notice of claims to the insurer, thereby furthering and not frustrating the purposes of the
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statute of limitations. Id. The same concerns apply equally to claims brought by an insured against
an insurer as well as one insurer against another insurer.


Here, Flintkote submitted monthly reports to Aviva showing claims against Flintkote and
which insurers were billed for those claims. Although the record does not reflect the extent of
communications between Aviva and the other insurers, it is clear that Aviva was informed of
payments made by other insurers. As this court found in Flintkote IV, the ball has been in Aviva's
court and Aviva has failed to give any response with respect to Flintkote's claims for breach of the
duty to defend and indemnify and with respect to the other insurer's claims for contribution and
subrogation. The court acknowledges that Flintkote and the other insurers are not without fault
insofar as claims were not asserted in court until 2004, but on balance, the court finds that the
statute of limitations is equitably tolled because of Aviva's complete failure to respond.


II. FLINTKOTE'S MOTION FOR SUMMARY JUDGMENT REGARDING DAMAGES
*12  Flintkote moves this court to clarify the allocation mechanism to be employed when
determining the proportion of the asbestos bodily injury claims made against Flintkote for which
Aviva is liable. Flintkote argues that its primary policies must all be exhausted before excess
policies have to pay. Further, it argues that primary policies share only with other primary policies
with overlapping coverage periods. Aviva raises seven arguments in response. First, Flintkote's
motion is procedurally flawed. Second, indispensable parties are absent from the proceedings.
Third, genuine issues of material fact preclude summary judgment. Fourth, Flintkote's argument
relies upon inadequate hypothetical allocation issues. Fifth, Flintkote's excess carriers can become
primary carries upon the occurrence of certain events. Sixth, Flintkote's allocation methods are
inequitable. And seventh, an aggregate limit should be attributed to the Aviva policy. The court first
disposes of Flintkote's first, second and third arguments before setting forth an allocation formula.


A. Procedural Appropriateness of Motion
Flintkote styled its motion as a “Motion to Streamline its Damages Presentation at Trial.”
Resolution of this motion depends primarily on interpretation of the “other insurance” provisions
in the various contracts to which Flintkote is a party. Aviva argues that this motion is premature
for three reasons: first, it seeks an impermissible advisory opinion; second, the motion does not
meet the procedural requirements of Rule 56 of the Federal Rules of Civil Procedure; and third,
Flintkote is prematurely attempting to obtain an adjudication for pending and/or future asbestos
bodily injury claims. Consequently, Aviva argues, the motion must be denied.


First, Aviva argues that Flintkote's motion cannot ask for an advisory opinion. However, by trying
to fit this motion into a Rule 56 mold, Aviva misses the point. This is a motion in the nature of a
pretrial motion or a motion in limine to establish the parameters of the trial in this action.
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Second, Aviva's arguments are foreclosed by the court's finding that this motion will be treated
as a pretrial motion or a motion in limine. Further, Aviva's arguments are also foreclosed by this
court's prior rulings, which have invited motions to frame and narrow the issues presented by
this litigation. Specifically, this court has stated: “[Claims of assignment], including any statute of
limitations that may apply to them, should, along with the ‘other insurance’ provision, be addressed
at the damages phase of this case .” Flintkote IV, 480 F.Supp.2d at 1181. After having filed its
motion regarding assignments and the applicable statute of limitations, Aviva cannot be heard to
argue that issues with respect to the “other insurance” provisions are unripe. Furthermore, at the
Case Management Conference held on December 17, 2007, the court specifically allowed Flintkote
to bring a motion of this nature. Fehner Reply Dec., Exh. 6 at 3:21–4:4 (“Actually, I don't care what
you call it if it's a motion that will narrow the issues ... Denominate it whatever you want to.”).
This motion is designed to narrow the issues, and consequently, the court does not give dispositive
weight to the manner in which it is denominated.


*13  Third, this court has already ruled that its decisions pertain to pending and/or future asbestos
bodily injury claims. See Flintkote III, 2006 WL 1867538, at *5 (“Defendants' argument in support
of dismissal [of future claims] appears to be predicated on the absurd assumption that plaintiff
must individually litigate defendants' obligations with respect to each asbestos-related lawsuit that
is filed.”).


In sum, Flintkote has properly brought this motion and the court will now consider it on the merits.


B. Indispensable Parties
Aviva next argues, four years after commencement of the instant litigation, that The Flintkote
Mines Limited and The Flintkote Company of Canada Limited are indispensable parties to the
action. These two companies are the named insureds on the Aviva policy at issue in this action. 4


In support of this theory, Aviva's sole support is a district court opinion from 1961 holding that
“[j]ustice between the parties before the Court cannot be adequately rendered without adjudicating
the question of what interest [the non-appearing party] has (plaintiff, of course, contends that [the
non-appearing party] has no interest in the proceeds of the policy). The final determination, if
judgment is entered with [the non-appearing party] absent, may quite conceivably lead to a double
recovery.” Stenhouse v. Jacobson, 193 F.Supp. 694, 696 (N.D.Cal.1961) (Halbert, J.). However, as
discussed above, there are no issues of double recovery here. Nor is there concern that other parties
will be precluded from bringing suit against Aviva due to this action. Indeed, this action will only
adjudicate rights between Aviva and Flintkote, along with the parties Flintkote represents.


4 Aviva objects to Exhibit B of Bay's declaration, which attaches a copy of the Aviva policy
at issue here. Aviva seems to be contesting Bay's declaration only to the extent that he
characterizes the policy attached as the exhibit to be a “certified copy.” Since the objection
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does not argue that the terms of the policy are improperly demonstrated by the exhibit, the
court nevertheless relies upon it for the policy's terms and conditions. Indeed, Aviva itself
submits a policy with identical terms and conditions as Exhibit U to Chen's declaration, albeit
without the “certified copy” designation.


Furthermore, The Flintkote Company of Canada Limited has been subsumed into Flintkote. As
to The Flintkote Mines Limited, Aviva has not made even a cursory showing that any of the
numerous prongs of Federal Rule of Civil Procedure 19(a)(1)—the standard defining required
parties—cannot be met.


To the extent that Aviva's arguments are based on Flintkote's inability to pursue claims on behalf
of other insurers due to a lack of assignments, those arguments have been discussed and rejected
above.


C. Genuine Issues of Material Fact
Aviva spends almost four pages of its brief discussing the infirmity of the facts offered by
Flintkote's declarant, John Bay. Specifically, Bay makes claims regarding the number of claims
paid by Flintkote and Aviva's potential liability. Aviva's declarant, Tyler Will, makes short order
of Bay's declaration and effectively demonstrates that Bay's declarations may be factually infirm.
However, none of Bay's factual declarations are in any way material to the motion at hand. For
the court to determine a method of allocation—a legal issue—the court does not concern itself
with the number of claims paid and the exact dollar amounts involved therein. Consequently, the
court does not consider any of Bay's declarations and overrules all of Aviva's objections to Bay's
declaration as moot.


*14  A summary chart attached to the Bay declaration as exhibit three, however, is considered by
this court. This chart lists the relevant “other insurance” clauses found in the insurance policies
Flintkote had with its insurers. Both arguments made by Aviva in objection to this chart are
overruled. First, the chart has been properly authenticated by a person having personal knowledge,
such as is provided in Bay's declaration. See Fed.R.Evid. 901(b) (1), 1006. Second, the chart is
offered for a non hearsay purpose, since it is not offered for the truth, but rather to prove the
existence of underlying facts. Fed.R.Evid. 801(c).


D. Apportionment of Damages
It is undisputed that Aviva has not paid any funds on behalf of Flintkote's defense or to indemnify
Flintkote. Flintkote argues that the Aviva primary insurance policy, with an “other insurance”
clause, compels a rule of horizontal exhaustion, whereby primary policies must exhaust before
any excess policies are implicated. Specifically, it solicits a rule whereby Aviva is to share
proportionally with all other primary policies until the other primary policies become exhausted
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or not collectible. If the other primary policies are unavailable, Aviva would then be responsible
for the per-occurrence claim limit on its policy before excess policies are implicated. Implicitly,
then, Flintkote argues that no excess insurer is implicated until all primary insurance is exhausted
with respect to a particular claim. Aviva, on the other hand, argues that equity requires the “other
insurance” provisions be ignored and that the court fashion a rule of vertical exhaustion, whereby
excess insurers that are specifically linked to particular underlying primary insurers be considered
primary upon unavailability of the linked-to primary insurers.


1. “Other Insurance”
As a preliminary matter, Flintkote is correct to argue that “other insurance” clauses do not serve to
reduce the insurer's obligations to a policyholder. See Dart Indus., Inc. v. Commercial Union Ins.
Co., 28 Cal.4th 1059, 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79 (2002) (“apportion[ment] pursuant
to the ‘other insurance’ clauses ... or under the equitable doctrine of contribution ... has no bearing
upon the insurers' obligations to the policyholder.” (citation omitted)). Here, however, Flintkote
is not exclusively pursuing damages on its own behalf. Flintkote is also pursuing claims for
contribution and/or subrogation on behalf of other primary insurers and excess insurers. Thus, the
“other insurance” clause plays a paramount role here. Indeed, the gravamen of this action is which
insurer shall pay what.


Historically, “other insurance” clauses were designed to prevent multiple recoveries when more
than one policy provided coverage for a given loss. Fireman's Fund Ins. Co. v. Maryland Cas. Co.,
65 Cal.App.4th 1279, 1304, 77 Cal.Rptr.2d 296 (1998). Where such clauses are in effect, each
insurer's ultimate liability “is generally determined by the explicit provisions of the respective
‘other insurance’ clauses.” Continental Cas. Co. v. Pacific Indem. Co., 134 Cal.App.3d 389,
394, 184 Cal.Rptr. 583 (1982). “[T]he application of ‘other insurance’ clauses requires, as a
foundational element, that there exist multiple policies applicable to the same loss.” Fire Ins.
Exch. v. Am. States Ins. Co., 39 Cal.App.4th 653, 660, 46 Cal.Rptr.2d 135 (1995). These several
insurers must insure the same risk at the same level of coverage. For the provision to apply, it
is imperative that the insurers cover the same risk at the same level. In other words, an “other
insurance” dispute cannot arise between excess and primary insurers. Dart, 28 Cal.4th at 1079, 124
Cal.Rptr.2d 142, 52 P.3d 79. Here, there is no dispute that Aviva, along with American Mutual and
Liberty Mutual, is responsible for primary coverage of asbestos bodily injury claims. This court
has already determined that “Aviva is a primary insurer in this action.” Flintkote IV, 480 F.Supp.2d
at 1180. Indeed, there are no underlying limits listed anywhere in Aviva's policy that would make
its policy an excess policy. Further, the court has also held that Aviva breached its defense and
indemnity obligations with respect to past claims for covered injuries. Id. at 1174, 1175–76. The
court now discusses how to calculate the amount of this liability.


*15  The Aviva policy states:
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G. If the Insured has other insurance against a loss covered by this policy,
the Insurer shall not be liable for a greater proportion of such loss than the
applicable limit of liability bears to the total applicable limit of liability of all
valid and collectible insurance against such loss. Excess insurance shall not
be considered as valid and collectible Insurance until such time as the limit of
primary insurance has been exhausted as the result of a loss.


Bay Dec., Exh. 2 at 5, ¶ G of Conditions. The first clause here—the “other insurance” clause—
is a pro-rata clause which shares equally with other primary insurance. See Am. Continental Ins.
Co. v. Am. Cas. Co. of Reading, Pa., 73 Cal.App.4th 508, 515, 86 Cal.Rptr.2d 560 (1999). This
“other insurance” clause, however, could be in conflict with the “other insurance” clauses of the
other primary insurers. Therefore, the court analyzes the “other insurance” clauses in the other
primary insurance policies in order to determine the amount of “collectible insurance” applicable
to Flintkote's policy with Aviva.


The term “collectible insurance” as used in an “other insurance” clause means coverage available
to the insured under insurance provided by another insurer. Hellman v. Great Am. Ins. Co.,
66 Cal.App.3d 298, 304, 136 Cal.Rptr. 24 (1977). If the other policies contain an “other
insurance” clause that purports to limit or exclude coverage, insurance thereunder is technically
not “collectible.” CSE Ins. Group v. Northbrook Prop. & Cas. Co., 23 Cal.App.4th 1839, 1845, 29
Cal.Rptr.2d 120 (1994). Thus, a host of issues arise where overlapping liability insurance policies
covering the same risk at the same level have conflicting “other insurance” provisions. According
to Flintkote's declarations, all of its primary policies with American Mutual have one or more of
the following “other insurance” clauses:


• If the insured has other insurance against a loss covered by this policy the company shall not
be liable under this policy for a greater proportion of such loss than the applicable limit of
liability stated in the declarations bears to the total applicable limit of liability of all valid and
collectible insurance against such loss. Bay Dec., Exh. 3 at 11, Table Entry C–1 (emphasis
added).


• If the Insured has any other insurance, prior or subsequent, whether valid or not, or by solvent
or insolvent insurers, against a loss covered by this Policy, he shall recover on this Policy no
greater proportion of the loss sustained than the sum thereby insured, in respect of such loss,
bears to the whole amount of insurance applicable thereto. Id., Table Entry C–2 (emphasis
added).
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• The insurance afforded by the policy shall be excess over any other valid and collectible
insurance issued to the insured. Id., Table Entry C–3 (emphasis added).


• The insurance afforded by this policy is primary insurance, except when stated to apply in
excess of or contingent upon the absence of other insurance. When this insurance is primary
and the insured has other insurance which is stated to be applicable to the loss on an excess or
contingent basis, the amount of the company's liability under this policy shall not be reduced
by the existence of such other insurance. When both this insurance and other insurance apply
to the loss on the same basis, whether primary excess or contingent, the company shall not be
liable under this policy for a greater proportion of the loss than that stated in the applicable
contribution provision below: (a) Contribution by Equal Shares. If all of such other valid
and collectible insurance provides for contribution by equal shares, the company shall not be
liable for a greater proportion of such loss than would be payable if each insurer contributes
an equal share until the share of each insurer equals the lowest applicable limit of liability
under any one policy or the full amount of the loss is paid, and with respect to any amount
of loss not so paid the remaining insurers then continue to contribute equal shares of the
remaining amount of the loss until each such insurer has paid its limit in full or the full amount
of the loss is paid. (b) Contribution by Limits. If any of such other insurance does not provide
for contribution by equal shares the company shall not be liable for a greater proportion of
such loss than the applicable limit of liability under this policy for such loss bears to the total
applicable limit of liability of all valid and collectible insurance against such loss. Id. at 11–
12, 29 Cal.Rptr.2d 120, Table Entry C–5 (emphases added).


*16  Similarly, Flintkote's primary policies with Liberty Mutual contain one or more of the
following “other insurance” provisions:


• Bay Declaration, Exhibit 3 at 11–12, Table Entry C–5, as described immediately above.


• With respect to losses to which this policy applies, this policy does not apply to that portion
of the loss for which the “insured” has other valid and collectible insurance, whether on a
primary, excess or contingent basis unless such insurance was specifically purchased by the
“named insured” to apply in excess hereof. Id. at 12, 29 Cal.Rptr.2d 120, Table Entry C–7
(emphasis added).


• If the insured has other insurance against a loss covered by this policy, the company shall not
be liable to the insured hereunder for a greater proportion of such loss than the amount which
would have been payable under this policy, had no such other insurance existed, bears to the
sum of said amount and the amounts which would have been payable under each other policy
applicable to such loss, had each such policy been the only policy so available. Id. at 15, 29
Cal.Rptr.2d 120, Table Entry C–23 (emphasis added).
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• If other collectible insurance with any other Insurer is available to the Insured covering a loss
also covered by this policy (except insurance purchased to apply in excess of the insurance
afforded by this policy), the insurance afforded by this policy shall be in excess of, and shall
not contribute with, such other insurance. In the event of other concurrent insurance by or for
or inuring to the benefit of the Insured with any other insurer covering operations also covered
by this policy (except insurance purchased to apply in excess of the insurance afforded by this
policy), the insurance afforded by this policy shall be in excess of such insurance (unless this
policy is intended by, or required of, the named insured to be primary), and shall, in any event,
cover the named insured on a primary basis to the extent that the insurance afforded under
this policy exceeds those coverages available on such other insurance. If the Insured carries
other insurance with the Company covering a loss also covered by this policy, the Insured
must elect which policy shall apply, and the Company shall be liable only under the policy
so elected; but in no event shall the liability of the Company exceed the limits of liability
hereunder, except that, where this policy functions as excess over any such other insurance
carried with the company, then liability hereunder is limited to an amount sufficient to give
the Insured a combined amount of protection in respect of the insured hazard equal to the
limits of this policy. Id. at 15–16, 29 Cal.Rptr.2d 120, Table Entry C–24 (emphases added).


Most of the “other insurance” provisions above contemplate pro-rata distribution. To the extent
that any of the “excess” provisions in these primary policies are “escape clauses”—clauses that
extinguish an insurer's liability when other valid and collectible insurance exists, to the extent of
such other insurance—they are void as a matter of public policy. Dart, 28 Cal.4th at 1079–80, 124
Cal.Rptr.2d 142, 52 P.3d 79 (“ ‘other insurance’ clauses that attempt to shift the burden away from
one primary insurer wholly or largely to other insurers have been the objects of judicial distrust”).
In any event, to the extent that the clauses do not envision pro-rata distribution, but are conflicting,
“the modern trend [with conflicting ‘other insurance’ clauses] is to require equitable contributions
on a pro-rata basis from all primary insurers regardless of the type of ‘other insurance’ clause in
their policies .” Id. at 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79. Thus, both a plain reading of the
first clause in the “other insurance” provision of Aviva's policy and an application of equitable
principles to that clause require pro-rata distribution amongst the primary insurers.


*17  The court holds that the distribution of liability shall be pro-rata according to the applicable
per-occurrence policy limits of the primary insurance. 5  Thus, according to the terms of its policy,
with respect to covered losses, Aviva “shall not be liable for a greater proportion of such loss
than the applicable limit of liability bears to the total applicable limit of liability of all valid and
collectible insurance against such loss.” Bay Dec., Exh. 2 at 5, ¶ G of Conditions. The plain
meaning of “applicable limit of liability” is the limits on liability stated in the insurance policy.
Since there are no aggregate limits stated in the Aviva policy, the court uses the per-occurrence
limit.
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5 Flintkote's argument that liability and/or defense costs be apportioned on a “per capita” basis,
wherein each primary insurer pays one-third each is patently inequitable in light of the fact
that American Mutual and National Mutual both issued multiple policies over a span of
multiple decades and Aviva issued one policy spanning three years.


Aviva argues for a per-occurrence method of apportionment, but further asks the court to consider
the length of time the Aviva policy was in effect. Effectively, Aviva argues that a “time-on-
risk” system of coverage ought to be adopted. See Armstrong World Indus., Inc. v. Aetna Cas. &
Surety Co., 45 Cal.App.4th 1, 52–53, 52 Cal.Rptr.2d 690 (1996). The “time-on-risk” scheme has
sometimes been used in continuous loss cases. See id. This system of allocation also distributes pro-
rata according to the applicable per-occurrence policy limits of the primary insurance; however,
the per-occurrence policy limits are multiplied by the years the particular policy was on the risk.
Specifically, one court has formulated this approach as:


When more than one policy is triggered by a claim, defense and indemnity
costs shall be allocated among all triggered policies according to applicable ‘per
occurrence’ policy limits, multiplied by years of coverage. When a policy does
not contain a ‘per occurrence’ limit, the ‘per person’ limit shall be used in this
calculation.


Id. at 52, 52 Cal.Rptr.2d 690.


In Armstrong, the California Court of Appeal found, in dicta, that the trial court's ruling on the
method of apportionment stated above was nontraditional, but nonetheless sound. Id. at 52, 52
Cal.Rptr.2d 690. Concurrently, the court found that “[t]he general rule, when multiple policies
share the same risk but have inconsistent ‘other insurance’ clauses, is to prorate according to
the policy limits.” Id.; see also Argonaut Ins. Co. v. Transport Indem. Co., 6 Cal.3d 496, 507,
99 Cal.Rptr. 617, 492 P.2d 673 (1972); Employers Reinsurance Corp. v. Phoenix Ins. Co. .,
186 Cal.App.3d 545, 557, 230 Cal.Rptr. 792 (1986); CNA Casualty of Cal. v. Seaboard Surety
Co., 176 Cal.App.3d 598, 620, 222 Cal.Rptr. 276 (1986). In CNA, the court specifically found
that the California Supreme Court had declined to formulate a definitive rule in light of the “
‘varying equitable considerations which may arise’ “ in particular cases. 176 Cal.App.3d at 619,
222 Cal.Rptr. 276 (quoting Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359, 369, 165
Cal.Rptr. 799, 612 P.2d 889 (1980). Thus, the CNA court found that “in an appropriate case the
scope of an insured's coverage could be affected by such factors as the insurer's time on the risk.”
Id. at 620, 222 Cal.Rptr. 276.
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Here, this court is not convinced that the most equitable measure of apportionment would include
the time on the risk because, as already discussed, the weight of California authority that has
considered this equitable issue has adopted a per occurrence limit method of allocation without
time on the risk. Furthermore, although equity overrides the terms of the policies at issue here, it
is worth noting that this method of allocation is not supported by the “other insurance” clauses
of the policies, whereas the court's adopted approach is so supported. Finally, the parties did not
seem to take issue with the court's chosen method of allocation at the hearing on this matter. In any
event, the court notes that this discussion may be academic. Indeed, over time “all primary policies
have been or will be exhausted by asbestos-related claims. The method of allocation affects only
the timing of payments.” Armstrong, 45 Cal.App.4th at 54 n. 17, 52 Cal.Rptr.2d 690. Given the
deluge of claims that are likely to be filed when Flintkote emerges from bankruptcy and the fact
that many of its other policies are exhausted or the insurer insolvent, the court notes that it is only a
matter of time before Aviva will be responsible for the lion's share of most claims under $100,000
that trigger its policy. In sum, the court rejects Aviva's argument and adopts the standard pro rata
method of apportionment according to per occurrence limits.


*18  In order to dispel any confusion as to the apportionment scheme envisioned by the court,
it provides the following numerical example. Here, Aviva's policy provides for a $100,000 per
occurrence limit. For the purposes of the following example, the court assumes that the other two
primary insurers, American Mutual and Liberty Mutual have per occurrence limits of $1,000,000
and $1,500,000 respectively. Thus, if a particular claim triggers the policies of all three primary
insurers, then Aviva's share of any damages claim will be $100,000 / [$100,000 + $1,000,000
+ $1,500,000] = 1/26. For a $100,000 claim, Aviva would be responsible for $3,846.15. If
only Aviva and American Mutual's policies are triggered, then Aviva's share of any damages
claim will be $100,000 / [$100,000 + $1,000,000] = 1/11. Aviva would then be responsible for
$9,090.91. Similarly, if only Aviva and Liberty Mutual's policies are triggered, then Aviva's share
of any damages claim will be $100,000 / [$100,000 + $1,500,000] = 1/16. Here, Aviva would be
responsible for $6,250. Obviously, if only Aviva's policy is triggered by a particular claim, it pays
up to its per-occurrence policy limit (in this example, all of the $100,000) and if Aviva's policy is
not triggered by a claim, it is not liable at all.


Flintkote proposes an alternate calculation, whereby the amount of indemnification is determined
by the amount of the claim. Flintkote simply states, without explanation, that it “makes sense” to
add up the sum each policy would have paid on a claim as if it were the sole responding policy
and then to apportion accordingly. Mot. at 9. Continuing the example from above, if each primary
insurer was the sole responding policy, Aviva would have paid $100,000 and the two other primary
insurers would also have paid $100,000 and $100,000 respectively. Proportionally then, Aviva's
share would be $100,000 / [$100,000 + $100,000 + $100,000] = 1/3, or $33,333.33. The court,
however, rejects this approach as Flintkote has not presented any evidence as to the superiority of
this method of calculation. Not only does this method go against the plain meaning of the “other
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insurance” clause found in the Aviva policy, this method is inequitable because it always apportions
the damages equally amongst the triggered primary policies when the claim amount is less than
Aviva's per occurrence limit, without any regard for the individual policy limits. 6


6 The court's analysis assumes that Aviva's per occurrence policy limit is lower than that of
all the other primary insurance policies.


2. Horizontal Exhaustion versus Vertical Exhaustion
As stated above, the Aviva policy states:


G. If the Insured has other insurance against a loss covered by this policy,
the Insurer shall not be liable for a greater proportion of such loss than the
applicable limit of liability bears to the total applicable limit of liability of all
valid and collectible insurance against such loss. Excess insurance shall not
be considered as valid and collectible Insurance until such time as the limit of
primary insurance has been exhausted as the result of a loss.


*19  Bay Dec., Exh. 2 at 5, ¶ G of Conditions. This second clause here—the “excess insurance”
clause—demonstrates that the Aviva policy is a primary insurance policy. Furthermore, the clause
is consistent with the provisions of general excess policies—those that provide excess coverage
only when all primary policies are exhausted—because the clause requires exhaustion of primary
insurance. The ambiguity arises with respect to specific excess policies—those that provide excess
coverage only over specified primary policies—because specific excess policies do not require
exhaustion of all primary policies. Consequently, the question the court must answer is this: Does
the “excess insurance” clause above require that all primary insurance be exhausted before specific
excess policies are considered “collectible insurance”?


The court answers this question in the negative, with important limitations. Generally, the court
adopts a rule of horizontal exhaustion, wherein all primary policies must exhaust before excess
policies are implicated, with an exception when there is “a provision in the excess policy
specifically describing and limiting the underlying insurance.” 7  Community Redevelopment
Agency v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329, 339–40, 57 Cal.Rptr.2d 755 (1996).


7 Flintkote's argument that the following passage requires horizontal exhaustion, with no
exceptions, is without merit:


Inasmuch as the insurance provided by this policy is not the sole insurance applicable
to the risks insured by this policy, the Insured's right of recovery against any person
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or other entity cannot be exclusively subrogated to others. It is, therefore, agreed
that in case of any payment hereunder, the Insurers will act in concert with all other
interests concerned (including the Insured) in the exercise of such right of recovery.
The apportioning of any amounts which may be so recovered shall follow the principle
that any interests (including the Insured's) that shall have paid amounts in excess of this
policy shall first be reimbursed up to the amount paid by them; the Insurers are then
to be reimbursed out of the balance of the recovery then remaining up to the amount
paid hereunder.


Bay Dec., Ex. 2 at 5, ¶ I of Conditions. This provision, however, is only applicable “in case
of any payment hereunder.” This event has not occurred. Consequently, this provision is
currently inapplicable, though it does state that in case of a recovery from others of monies
paid by Aviva, Aviva shall be reimbursed last.


Aviva's policy excludes excess insurance if primary insurance has not been exhausted. This excess
insurance, when discussed in the context of other insurance, must necessarily refer to excess
insurance that is in excess to primary policies other than the Aviva policy. Any excess policy,
whether specific or general, that is in excess to Aviva's policy is irrelevant to this section because
for that excess policy to be triggered, Aviva must have already exhausted its per-occurrence
limit with respect to the underlying claim. 8  Consequently, exhaustion of the Aviva policy is not
required to implicate excess policies that only depend upon exhaustion of other primary policies.
Thus, specific excess policies can be considered “collectible insurance” as soon as the relevant
underlying primary policies are legitimately unavailable. 9  In that situation, the triggered specific
excess policies would be liable for the amount apportioned to the unavailable underlying primary
policy.


8 Since general excess policies require the exhaustion of all primary policies, they cannot
be implicated until Aviva's policy is unavailable for a particular claim. Aviva makes the
argument that general excess policies may be triggered upon the unavailability of all primary
policies except for Aviva's primary policy. None of the four cases it cites supports this
proposition. See Carmel' Development Co. v. RLI Ins. Co., 126 Cal.App.4th 502, 511–14,
24 Cal.Rptr.3d 588 (2005); Travelers Cas. & Surety Co. v. Transcontinental Ins. Co., 122
Cal.App.4th 949, 956, 959, 19 Cal.Rptr.3d 272 (2004); Community Redevelopment Agency
v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329, 339–40 n. 6, 57 Cal.Rptr.2d 755 (1996);
20th Century Ins. Co. Liberty Mut. Ins. Co. ., 965 F.2d 747, 757 (1992). In fact, the cited
authorities state the opposite:


Absent a provision in the excess policy specifically describing and limiting the
underlying insurance, a horizontal exhaustion rule should be applied in continuous loss
cases because it is most consistent with the principles enunciated in Montrose. In other
words, all of the primary policies in force during the period of continuous loss will
be deemed primary policies to each of the excess policies covering that same period.
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Under the principle of horizontal exhaustion, all of the primary policies must exhaust
before any excess will have coverage exposure.


Community Redevelopment Agency, 50 Cal.App.4th at 340, 57 Cal.Rptr.2d 755.


9 Parties have represented to the court that certain specific excess policies are triggered only
upon insolvency of the underlying primary policy or only upon exhaustion of the underlying
primary policy. The court makes no finding regarding which specific excess policies will be
triggered upon the unavailability of the primary policy. Further, for the purposes of brevity,
the court will use the term unavailable to encompass insolvency, exhaustion and the like.


Aviva argues that neither the provisions dealing with other insurance and excess insurance, nor
the subrogation clause in its policy require a rule of horizontal exhaustion. Aviva is correct to the
extent that neither clause governs whether an excess insurer has the responsibility to “drop down”
and step into the shoes of the primary insurer. Indeed, the excess policies define the nature of the
excess insurers' obligations to Flintkote. Aviva claims that because equity prevails, it overrides the
terms of the insurance policies. As discussed above, that is indeed the case, and equity requires a
horizontal pro-rata distribution. Equity does not implicate the excess insurers because the excess
insurers do not insure the same risk as the primary insurers. Indeed, equity does not turn a primary
policy into an excess one, or vice versa.


*20  Aviva next relies on the “Conflicting Statutes” provision in its policy, which provides:


If any condition in this policy conflicts with any specific statutory provision in
the province or state in which it is claimed that the Insured is liable for any such
injuries or loss as are covered by this policy, such specific statutory provision
shall be substituted for such condition.


Bay Dec., Exh. 2 at 5, ¶ H of Conditions (emphasis added). Aviva argues that if the “other
insurance” or subrogation clause requires adoption of the horizontal rule, then they clash with
California law and consequently cannot be given effect. However, Aviva has not presented any
specific statutory provision to this effect. Consequently, this argument fails.


The court now explains the adopted standard with multiple examples. 10  The court first notes that
proportional allocation of damages according to per occurrence policy limits makes it impossible
for a particular primary policy to reach its per occurrence policy limit before the others. For
instance, if Aviva has a $100,000 per occurrence policy limit, American Mutual has a $1,000,000
per occurrence policy limit, and National Mutual has a $1,500,000 per occurrence policy limit,
then if all three policies are triggered by a claim, Aviva would be responsible for 1/26th of that
claim, American Mutual for 10/26th of that claim and National Mutual for 15/26th of that claim.
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10 The court discusses issues related to “drop down” excess policies in a separate section.


For any claim under $2,600,000, the proportionate share of each primary policy will be less than
that policy's per occurrence limit. A claim of $2,599,999, for example, will make Aviva liable for
$99,999.96; American Mutual for $999,999.62; and National Mutual liable for $1,499,999.42. For
a claim of exactly $2,600,000, the proportionate share of each primary policy will be exactly each
policy's per occurrence limit. Thus, under this scheme, as long as a claim is for less than or equal to
the sum of the per occurrence limits of the triggered policies, no triggered policy's per occurrence
limit will exhaust before the other triggered policies exhaust.


The court also notes that Aviva may not benefit from its own breach. For instance, assume the
triggered Aviva policy has a $100,000 per occurrence limit, the triggered American Mutual policy
has a $1,000,000 per occurrence limit and the Liberty Mutual policies are not triggered. Further
assume that a $1,100,000 claim is made against Flintkote and a specific excess insurer with
a $5,000,000 per occurrence limit exists only with respect to American Mutual's policy. Here,
Aviva's share is $100,000 / [$100,000 + $1,000,000] = 1/11th of the claim up to a maximum of
$100,000. If Aviva fails to pay all of its share but American Mutual pays its per occurrence policy
limit, then the specific excess insurer would be liable for $100,000. This payment by the specific
excess insurer, however, does not affect Aviva's liability calculation. For instance, Aviva's breach
does not make its share $100,000 / [$100,000 + $1,000,000 + $5,000,000] = 1/61 of the claim.
Aviva's share of the damages remains at $100,000 and the specific excess insurer, which paid
$100,000, now has a $100,000 equitable subrogation claim against Aviva. This rule is compelled
by a fundamental concept of contract law: to place the parties in as good a position as they would
have been had the breach never occurred. The same rule applies if a primary policy prematurely
reaches it aggregate limits due to Aviva's breach—the specific excess policy that covered this
breach is not to be considered “collectible insurance” for apportionment purposes if it would not
have been triggered but for Aviva's breach.


*21  Once underlying primary policies are legitimately unavailable, for instance, due to aggregate
limits or insolvency, the triggered specific excess policies are liable only for the amount
apportioned to the unavailable underlying primary policy. To demonstrate, assume Aviva has a
$100,000 per occurrence policy limit, American Mutual has a $1,000,000 per occurrence policy
limit, and National Mutual has a $1,500,000 per occurrence policy limit. Here, if all three policies
are triggered by a claim, Aviva would be responsible for 1/26th of that claim, American Mutual
for 10/26th of that claim and National Mutual for 15/26th of that claim. Assume further that
American Mutual is unavailable, but has an available specific excess policy. The specific excess
policy covering American Mutual would then be responsible for 10/26th of the claim amount. 11
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11 The court does not reach the question of how this amount is to be apportioned amongst the
various specific excess policies, if for instance more than one specific excess policy was to
be triggered due to the unavailability of a primary policy.


If all specific excess policies covering an unavailable primary policy are also unavailable for
some reason, then the amount of unrecovered liability must be apportioned amongst the remaining
primary insurers. 12  This effectuates the purpose of the insurance policies: in case of covered
losses, the insured does not bear the risk, up to policy limits, as long as available primary and
excess policies are triggered. In appropriate circumstances, however, this reapportionment may
lead to a claim for contribution by the other primary insurers against the unavailable primary
policy. For example, if American Mutual and all of its specific excess insurers are unavailable, 13


then American Mutual's 10/26 share is distributed proportionally, by per occurrence policy limits,
amongst the remaining primaries. Here, that means Aviva would now be responsible for $100,000 /
[$100,000 + $1,500,000] = 1/16th of the 10/26 claim share that once belonged to American Mutual.
This would be in addition to the 1/26 share for which Aviva is already responsible. Thus, the total
amount Aviva would then be responsible for is [1/16 * 10/26] + 1/26 of the total claim. This is
equal to 1/16th of the claim. Similarly, National Mutual would be liable for [15/16 * 10/26] + 10/26
of the total claim, or in other words, 15/16th of the claim. Note that this is equal to performing the
calculation as if American Mutual and its specific excess insurers did not exist.


12 The amount to be apportioned amongst the remaining primary insurers should not include
the amounts recovered by Flintkote from liquidation proceedings related to the unavailable
primary insurer or the unavailable specific excess insurer covering that primary. In sum, only
the actual unrecovered amount is to be apportioned amongst the remaining primary insurers.


13 It is worth noting that the aggregate limits are to take into account non-asbestos related claims
as covered by the policies if and when they accrue.


The same methodology is to be used if more than one primary insurance policy is unavailable.
The applicable specific excess insurers would then be liable for the amounts apportioned to the
respective primary insurance policies that they cover. If all the specific excess policies covering
the particular primary policies are also unavailable, the liability apportioned to those primary
insurance policies must be apportioned amongst the remaining primary policies. If three primary
insurance policies are triggered, but two of them are unavailable and all specific excess insurance
policies above those two primaries are also unavailable, then the third primary insurance policy
would be liable up to its per occurrence limit. If the third primary insurance policy reaches its per
occurrence limit, then the specific excess policies above that third primary policy would be liable
for the excess. Furthermore, once all primary insurance policies are unavailable the general excess
insurance policies would also be responsible for the unpaid excess. 14
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14 The court does not reach the question of how any excess amount is to be apportioned amongst
the various specific excess and general policies when all primary policies are unavailable for
a particular claim, either via exhaustion, insolvency or the like.


*22  Finally, the court discusses the implications of buy-outs and buy-backs. The court holds that
buy-backs or buy-outs effectuated between Flintkote and insurers other than Aviva should not have
the effect of increasing Aviva's liability. Thus, for each policy that the insurer bought back, its full
value is to be placed in the allocation formula as though the policy were still in place. This is to
be done notwithstanding the fact that Flintkote may have accepted less than the full value of the
available coverage in order to reach a settlement.


3. Specific Excess versus General Excess Policies
The court will now delineate the standard for an excess policy to be considered a specific excess
policy as opposed to a general excess policy. This standard is designed to provide the parties with a
roadmap when attempting to categorize the various excess policies at issue here. The court adopts
the following rule set forth by Judge Croskey:


Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in
continuous loss cases because it is most consistent with the principles enunciated
in Montrose. In other words, all of the primary policies in force during the
period of continuous loss will be deemed primary policies to each of the excess
policies covering that same period. Under the principle of horizontal exhaustion,
all of the primary policies must exhaust before any excess will have coverage
exposure.


Community Redevelopment Agency, 50 Cal.App.4th at 340, 57 Cal.Rptr.2d 755. Thus, the court
begins with a presumption that all excess policies are general excess policies. The court now
analyzes the excess policy entered into between Flintkote and The Hartford Insurance Group. See
Chen Dec., Exh. M. 15


15 The following analysis assumes that a valid assignment was made from The Hartford
Insurance Group to Flintkote.


The Hartford insurance policy purports to “indemnify the insured for ultimate net loss in excess
of the underlying limit ... to which this insurance applies.” Id. at 1, 57 Cal.Rptr.2d 755. The
underlying limit is defined as “amounts of the applicable limits of liability of the underlying
insurance as stated in the Schedule of Underlying Insurance Policies less the amount ....” Id.
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at 4, 57 Cal.Rptr.2d 755. The Schedule then lists various policies. Id. at FLI_CD_0025586,
FLI_CD_0025588. The plain meaning of these provisions implies that this is a specific excess
policy that requires exhaustion only of the policies listed in the Schedule. The presumption above,
therefore, seems to be overcome.


One provision in the policy, however, adds confusion. The “other insurance” clause of the policy
states:


The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance (except when purchased specifically to apply in
excess of this insurance) available to the Insured, whether or not described in
the Schedule of Underlying Policies, and applicable to any part of ultimate net
loss, whether such other insurance is stated to be primary, contributing, excess
or contingent ....


*23  Id. at 5, 57 Cal.Rptr.2d 755 (emphases added). This provision is in conflict with the definition
of underlying limit and purports to make the Hartford policy excess above all primary policies.
As described above, the “other insurance” provision is applicable when there “exist multiple
policies applicable to the same loss.” Fire Ins. Exch., 39 Cal.App.4th at 660, 46 Cal.Rptr.2d 135.
Specifically, the several insurers must insure the same risk at the same level of coverage. However,
the court “must first address the underlying premise” regarding the level of coverage provided.”
Carmel Development Co. v. RLI Ins. Co., 126 Cal.App.4th 502, 509, 24 Cal.Rptr.3d 588 (2005).
“This question requires a broader examination of each policy to ascertain the context in which the
‘other insurance’ provisions appeared.” Id. Thus, the court looks broadly at the policy, including
the other insurance clause, to determine the level of coverage—namely whether the policy is
specific excess or general excess.


California courts have grappled with this issue before. In Community Redevelopment Agency, a
competing insurer, United, argued that the policy issued by Scottsdale was a specific insurance
policy. The underlying limit in the excess policy issued by Scottsdale was defined as “[a]n amount
equal to the Limits of Liability indicated beside the underlying insurance listed in the Schedule of
Underlying Insurance (Schedule A), plus the applicable limits of any other underlying insurance
collectible by the Insured ....“ 50 Cal.App.4th at 335, 57 Cal.Rptr.2d 755. Further, the other
insurance provision stated that “[t]he insurance afforded by this policy shall be excess insurance
over any other valid and collectible insurance available to the Insured, whether or not described
in the Schedule of Underlying Insurance ....” Id. Based on these facts, Judge Croskey held that:
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The only reasonable interpretation of this policy language is that the term
‘underlying insurance’ must be read to include all available primary insurance,
not just the policy expressly listed on the schedule of underlying insurance.
This conclusion is confirmed and reinforced by the ‘Defense’ and ‘Other
Insurance’ sections of the Scottsdale policy which contain additional and
consistent provisions which compel rejection of United's contention.


Id. at 341, 57 Cal.Rptr.2d 755. Thus, the other insurance clause there was consistent with the
definition of underlying limit. Here, however, the critical language is only found in the “other
insurance” clause of the policy, and not as part of the definition of underlying limit or ultimate
net loss. Indeed, neither definition mentions policies not listed in the “Schedule of Underlying
Insurance Policies,” which creates a conflict between the other insurance clause and the definition
of underlying limit.


The facts here are closer to Carmel Development Co., 126 Cal.App.4th 502, 24 Cal.Rptr.3d 588.
There, the California court of appeal explicitly distinguished between an excess policy similar to
the one in Community Redevelopment Agency, the RLI policy, from a policy very similar to the
Hartford policy.


*24  RLI's policy stated, in the “Limits of Liability” section, that RLI would be liable only


for the ultimate net loss in excess of: [¶] 1. the applicable limits of
scheduled underlying insurance stated in Item 5 of the Declarations, for
occurrences covered by scheduled underlying insurance, plus the limits of
any unscheduled underlying insurance which also provides coverage for such
occurrences ....


Id. at 510, 24 Cal.Rptr.3d 588 (emphasis added). In line with Community Redevelopment Agency,
the court held that the excess policy issued by RLI was a general excess policy because


[RLI's] ‘Limits of Liability’ paragraph, set forth on the first page of the policy, clearly made
RLI's coverage excess over scheduled and unscheduled underlying insurance.... Its ‘other
insurance’ clause reinforced this limitation: It asserted its role as excess over ‘other primary,
excess or excess-contingent insurance not scheduled on this policy as scheduled underlying
insurance.’
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Id. at 511, 24 Cal.Rptr.3d 588. The court then construed a policy issued by Fireman's Fund that is
very similar to the Hartford policy at issue here.


The insuring clause of the Fireman's Fund policy stated:


Subject to the other provisions of this policy, We will pay on behalf of the
Insured those sums in excess of Primary Insurance that the Insured becomes
legally obligated to pay as damages. The amount We will pay for damages is
limited as described in SECTION III–LIMITS OF INSURANCE.


Id. at 510, 24 Cal.Rptr.3d 588. The “Primary Insurance” was described as a policy issued by
Reliance Insurance Company, and based on these facts, the court held that the Fireman's Fund was
a specific excess policy. Id. (“Thus, Fireman's Fund clearly provided a policy specifically excess
to that of the primary insurer, which was defined as Reliance.”). The California Court of Appeal
explicitly rejected the argument that a conflicting “other insurance” provision made the Fireman's
Fund policy a general excess policy. It stated:


Fireman's Fund, however, points out that its agreement to pay the ‘excess of Primary Insurance’
was expressly made ‘subject to the other provisions of this policy.’ Fireman's Fund argues that
through this conditional language the policy incorporated the ‘other insurance’ clause, thereby
making it, like the RLI policy, excess to both scheduled and unscheduled insurance. The plain
language of the Fireman's Fund agreement, however, provided coverage to the insured upon
exhaustion of the Reliance policy limits. Its insuring language did not clearly and unequivocally
inform the insured that it was excess over all other insurance, primary and excess, but buried
its limitation on the second to the last page in a generally worded ‘other insurance’ clause, a
condition generally accorded judicial disfavor. (Dart Industries, Inc. v. Commercial Union Ins.
Co., supra, 28 Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.)


Id. at 511, 24 Cal.Rptr.3d 588. In sum, the court held that “when all of the relevant provisions are
read in context, with each clause lending meaning to the other, it is clear from the language of the
RLI agreement that it offers a different level of coverage to its insured than the Fireman's Fund
policy.” Id. at 514, 24 Cal.Rptr.3d 588.


*25  The facts here are essentially identical. The Hartford policy purports to “indemnify the
insured for ultimate net loss in excess of the underlying limit ... to which this insurance applies.”
Chen Dec., Exh. M at 1. The underlying limit is defined as “amounts of the applicable limits of
liability of the underlying insurance as stated in the Schedule of Underlying Insurance Policies
less the amount ....“ Id. at 4, 24 Cal.Rptr.3d 588. The Schedule lists various policies. Id. at
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FLI_CD_0025586, FLI_CD_0025588. The “other insurance” provision of the policy, located on
the last page of the policy, is conflicting, and states that “[t]he insurance afforded by this policy
shall be excess insurance over any other valid and collectible insurance ... available to the Insured,
whether or not described in the Schedule of Underlying Policies, ... whether such other insurance
is stated to be primary, contributing, excess or contingent ....” Id. at 5, 24 Cal.Rptr.3d 588. Thus,
just as in Carmel Development Co., the coverage terms in Section I of the policy, the definition
of underlying limit and attached schedule of underlying policies are sufficient to overcome the
presumption that the Hartford policy is a general excess policy, the conflicting other insurance
provision notwithstanding.


On balance, construing the policy as a whole and mindful of the applicable case law, this court
holds that under Carmel Development Co., the Hartford policy is a specific excess policy. 16


The court further notes that Judge Croskey has cited Carmel Development Co. with approval,
explaining that in this situation, “[i]t was irrelevant that both policies contained excess-only ‘other
insurance’ clauses.” H. Walter Croskey & Rex Heeseman, Insurance Litigation § 8:13.1 (2007).


16 The court finds unpersuasive Flintkote's other untimely arguments to the contrary. First, the
Hartford policy's fleeting self-characterization as an “umbrella” policy does not demonstrate
that all underlying primary insurance must be exhausted. The inclusion of this word does not
undercut the plain meaning of the coverage terms in Section I of the policy, the definition
of underlying limit and the attached schedule of underlying policies. Second, the defense
duty in the Hartford policy attaches to claims “to which th[e] policy applies and which no
underlying insurer is obligated to defend ....“ Chen Dec., Exh. M at 1. This provision does
not aid the court in determining whether the policy is specific excess or general excess. The
relevant question is the scope of the claims to which the policy applies and the identity of
the “underlying insurer[s].” Finally, the notice provisions in clause fourteen of the policy,
pertaining to underlying insurance, do not compel a result contrary to the one reached by
the court.


Travelers Cas. & Surety Co. v. Transcontinental Ins. Co., 122 Cal.App.4th 949, 955–59, 19
Cal.Rptr.3d 272 (2004), does not compel a different result. There, Federal Insurance Company
(“Federal”), provided two types of excess coverage to its insured contractor. Addressing Coverage
A, the court held that the contract language plainly obligated Federal to defend the insured when
the listed “underlying insurance” was exhausted. Id. at 956, 19 Cal.Rptr.3d 272. The court then
compared Coverage A with Coverage B: Whereas Coverage A did not condition a defense upon
exhaustion of other insurance, Coverage B required a defense only when a plaintiff sought damages
“to which no underlying insurance or other insurance applies.” Id. The Carmel Development Co.
court succinctly stated the applicability of Travelers Cas. & Surety Co. to its facts, which were
identical to the case at bar:
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Like Coverage A in Travelers, section 1 of the Fireman's Fund policy obligated Fireman's Fund
to provide coverage when a specific underlying policy, that of Reliance, was exhausted. RLI's
policy, on the other hand, was more akin to Federal's Coverage B by expressly conditioning
the insurer's obligation on the exhaustion of not only the Acceptance limits but also those of
‘any insurance policies available to any insured (whether primary, excess, excess-contingent,
or otherwise).’ (Compare Community Redevelopment Agency v. Aetna Casualty & Surety Co.,
supra, 50 Cal.App.4th at pp. 335, 338 & fn. 6, 57 Cal.Rptr.2d 755 [policy language expressly
conditioned defense obligation on absence of other insurance providing defense].)


*26  126 Cal.App.4th at 516, 24 Cal.Rptr.3d 588. The rationale with respect to Fireman's Fund
applies with identical force to the Hartford policy.


The court does not rule as to the nature of the other excess policies in place between Flintkote and
other insurers since those policies are not before the court. As discussed above, the determination
cannot be made solely on the basis of the “other insurance” provision of the policies. However,
the court encourages the parties, based on the discussion above, to agree upon the character of the
excess policies, whether specific excess or general excess. The court notes that under the standard
espoused in Community Redevelopment Agency, if the excess policy defines either “underlying
limit” or “ultimate net loss” as being in excess to “all other insurance” or the like, the excess policy
is likely a general excess policy.


4. “Drop Down” of Specific Excess Policies
Specific excess policies that provide for coverage for liability only do not automatically “drop
down” to become a substitute primary policy upon unavailability of the covered primary policies.
The excess policy nevertheless remains excess. Whether the excess policy “drops down” to the
level of primary insurer, whereby the excess insurer assumes the obligations of the primary insurer,
including defense obligations, depends on the provisions of the excess policy. At this time, the court
makes no determination as to which excess policies “drop down”—an obligation distinct from and
greater than the obligation to provide coverage—and act in the shoes of primary insurers in case
the primary policies are unavailable. If an excess insurer is required to “drop down” and assume
the responsibilities of a particular primary insurer, then the excess insurer would be considered a
substitute primary insurer. In that situation, the specific excess policy that “dropped down” would
be responsible for liabilities incurred by the primary policy. No recalculations need to be made. If
the amount apportioned to the unavailable primary policy was under the primary's per occurrence
limit, the specific excess policy that drops down would only be responsible for that amount, plus
whatever defense costs were apportioned to the unavailable primary. If the amount apportioned to
the unavailable primary policy is at or greater than the primary's per occurrence limit, then the rules
set forth above—which dictate that all primaries reach their per occurrence limit simultaneously
—would make Aviva liable for its per occurrence limit. Finally, since the parties have not argued
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which specific excess insurers have the duty to “drop down,” the court reserves resolution of this
question for another day.


E. Defense Costs
In light of the above discussion regarding apportionment of liability, the court holds that defense
costs should be shared proportionally amongst the insurers with defense obligations that are found
liable for payment of the underlying claim. For instance, if Aviva is to pay $100,000 to satisfy the
claim, and the other insurers with defense costs obligations are to pay $500,000, $200,000 and
$800,000 respectively, then Aviva is responsible for $100,000 / [$100,000 + $500,000 + $200,000
+ $800,000] = 1/16 of the defense costs. The amount actually paid by other insurers, whether
excess or otherwise, who do not have defense obligations to Flintkote, is irrelevant.


*27  The court notes that unless excess policies provide otherwise, once primary coverage is
unavailable, the defense burden shifts to the excess insurer even if its policy does not expressly
provide for defense coverage. The excess carrier's obligation to defend is implied from its
obligation to cover losses. Aetna Cas. & Surety Co. v. Certain Underwriters at Lloyds of London,
56 Cal.App.3d 791, 804, 129 Cal.Rptr. 47 (1976); see also Pacific Indem. Co. v. Fireman's Fund
Ins. Co., 175 Cal.App. 1191, 1200 (1985).


F. Other Matters
The court now disposes of Aviva's other non-meritorious arguments. First, the court can easily
dismiss Aviva's claim that to the extent that excess insurer's paid before Aviva did, they did
so as volunteers. Accepting this argument, made without supporting legal authority, would turn
insurance law on its head. Specifically, Aviva claims that it should be rewarded for not paying
the claims when it was required to do so under the terms of its policy with Flintkote. Further
demonstrating the absurdity of this argument, Aviva claims that the excess insurers who did pay
—to cover for Aviva's share of the liability—should be punished for performing responsibly. The
court will not indulge this argument any further.


Second, Aviva argues that Flintkote should be judicially estopped from pleading that excess
carriers have no duty to “drop down” vertically. It claims Flintkote's position is inconsistent with
Flintkote's position in a related litigation against other insurers. See Chen Dec., Exh. N (Flintkote's
trial brief in Mt. McKinley Ins. Co. v. The Flintkote Company, Case No. 407641 at the San
Francisco Superior Court). There, with respect to a settlement agreement interpretation, Flintkote
argued against horizontal exhaustion and in favor of vertical exhaustion. This position with respect
to the interpretation of a settlement agreement, however, is not “clearly inconsistent” with its
current position interpreting the underlying insurance policies at issue. See Chen Dec., Exh. V at
13 (trial court decision interpreting the parties' responsibilities under the settlement agreement).
Consequently, judicial estoppel does not apply. See New Hampshire v. Maine, 532 U.S. 742, 749,
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121 S.Ct. 1808, 149 L.Ed.2d 968 (2001) (requiring “clearly inconsistent” positions for judicial
estoppel to apply).


Finally, Aviva's argument that equity demands that the court impute an aggregate limit into the
policy in question is preposterous. Aviva had the option of becoming a signatory to the Wellington
Agreement and it declined. Aviva argues that Flintkote has reached agreements with other non-
aggregate limit insurers imputing an aggregate limit to those policies. 17  Aviva wants the same
treatment. Aviva ignores the fact that it has, to this day, the option of entering into a settlement
agreement with Flintkote. However, instead of reaching an agreement, Aviva chooses to continue
litigating this action while demanding the court provide it with equitable remedies that are more
favorable or as favorable as settling parties. Aviva, having chosen to make a bargain whereby it
was to insure Flintkote, cannot now hide under alleged drafting errors that neglected to include an
aggregate cap or actuarial errors that caused the policy premium to be too low. When determining
who shall be financially responsible for unforeseen liabilities incurred under an insurance policy,
the answer must be the insurer who wrote the policy and received the premium, not the insured
who paid the premium for the insurance coverage.


17 Aviva does not argue that imputing these aggregate caps to the other insurance providers has
led to an increase in its own duty to indemnify or defend.


CONCLUSION
*28  With respect to Aviva's motion for summary judgment, the court finds that: (1) Flintkote is
directly harmed by Aviva's failure to pay on past claims insofar as other insurance is prematurely
exhausted and is unavailable to pay on future claims; (2) under recently executed settlement
agreements containing undisputed assignments, as well as under the Wellington Agreement and
others like it, Flintkote has the authority to assert claims on behalf of its other insurers to recover
amounts those insurers paid in lieu of Aviva; and (3) the claims of the other insurers are equitably
tolled.


With respect to Flintkote's motion for summary judgment, the court adopts a pro rata by per
occurrence standard to determine damages as described above.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2008 WL 3270922


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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18 Wash.App.2d 842
Court of Appeals of Washington, Division 1.


GULL INDUSTRIES, INC., Petitioner/Cross-Respondent,
v.


GRANITE STATE INSURANCE COMPANY, Respondent/Cross-Petitioner,
Allianz Underwriters Insurance Company; American Economy Insurance Company;


American States Insurance Co. (successor to Western Casualty and Surety Company);
Chicago Insurance Company; Columbia Casualty Company; Federal Insurance
Company; Fireman's Fund Insurance Company; General Insurance Company of


America; Indiana Insurance Company; National Union Fire Insurance Company of
Pittsburgh, PA; Ohio Casualty Insurance Company; Pacific Indemnity Company;
Safeco Insurance Company of America; State Farm Fire and Casualty Company;
TIG Insurance Company; United States Fidelity & Guaranty Company; Westport
Insurance Corporation; and Zurich-American Insurance Company, Defendants.


No. 78277-1-I
|


FILED 8/23/2021


Synopsis
Background: Owner of gasoline stations brought action against primary and excess liability
insurers for declaratory judgment on coverage obligations for environmental contamination at
several stations. All insurers except one excess insurer settled claims or exhausted policy limits.
The Superior Court, King County, Sean P. O'Donnell, C.J., granted partial summary judgment on
several issues, denied owner's motion for voluntary dismissal without prejudice, denied its motion
for leave to file fourth amended complaint, and certified questions of law for discretionary review.
Review was accepted.


Holdings: The Court of Appeals, Dwyer, J., held that:


[1] as a matter of first impression, vertical, rather than horizontal, exhaustion of primary coverages
applied;


[2] coverage attached only upon exhaustion of primary limits under both comprehensive general
liability (CGL) and automobile policies;


[3] insurer owed duty to defend if alleged damages exceeded limits of underlying policies;
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[4] excess policy provided coverage, even if mandatory cleanup level of Model Toxics Control
Act (MTCA) was not reached during policy period; and


[5] declaratory judgment action was justiciable.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): Interlocutory Appeal; Motion for Summary Judgment; Motion to Amend
the Complaint; Motion to Dismiss.


West Headnotes (28)


[1] Environmental Law Persons Responsible
Primary intent of Model Toxics Control Act (MTCA) is that polluters should pay to clean
up their own mess. Wash. Rev. Code Ann. § 70A.305.010 et seq.


[2] Environmental Law Joint and several liability;  divisibility
The Model Toxics Control Act (MTCA) imposes joint and several liability on current
owners and operators of a facility, persons who owned or operated a facility at the time
hazardous substances were disposed or released, and any other person who caused the
disposal or release of the hazardous substance at any facility. Wash. Rev. Code Ann. §
70A.305.040(1, 2).


[3] Declaratory Judgment Appeal and Error
Neither law of the case doctrine nor any other principle of preclusion prevented either
party from bringing to trial court's attention any argument or claim that was impacted by
error raised by Court of Appeals at oral argument on interlocutory appeal in declaratory
judgment action when Court noticed that trial court and parties disputing attachment point
for excess liability insurance coverage mistakenly treated primary automobile liability
coverage as having $500,000, not $100,000, limit for property damage from environmental
contamination at insured's gasoline stations.


1 Case that cites this headnote
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[4] Appeal and Error Insurers and insurance
Insurance Application of rules of contract construction
Insurance Questions of law or fact
Courts construe insurance policies as contracts, interpret such policies as matters of law,
and review them de novo.


[5] Insurance Construction as a whole
Insurance Reasonableness
Insurance Understanding of Ordinary or Average Persons
Insurance Construction to be fair
An insurance policy is construed as a whole, with the policy being given a fair, reasonable,
and sensible construction as would be given to the contract by the average person
purchasing insurance.


[6] Insurance Construction or enforcement as written
If insurance policy language is clear and unambiguous, the court must enforce it as written
and may not modify it or create ambiguity where none exists.


[7] Evidence Showing Intent of Parties as to Subject Matter
If insurance policy clause is ambiguous, extrinsic evidence of the intent of the parties may
be relied upon to resolve the ambiguity.


[8] Insurance Ambiguity, Uncertainty or Conflict
Any insurance policy ambiguities remaining after examining applicable extrinsic evidence
are resolved against the drafter-insurer and in favor of the insured.


[9] Insurance Ambiguity in general
A insurance policy clause is ambiguous when, on its face, it is fairly susceptible to two
different interpretations, both of which are reasonable.
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[10] Insurance Burden of proof
To obtain excess coverage, it is the insured's burden to prove that the underlying primary
policies are exhausted.


[11] Insurance Scope of coverage
Vertical exhaustion, rather than horizontal exhaustion, applied to claim against excess
liability insurer under three consecutive annual policies on risk for environmental
contamination at gasoline stations, and, thus, coverage under each policy attached when
underlying insurance noted in schedule for each excess policy was exhausted, rather
than when all valid and collectible underlying insurance was exhausted; schedules of
underlying insurance did not identify any primary insurance policies purchased for policy
periods before or after the applicable excess policy period, “other insurance” clauses did
not identify any other specific primary insurance to be exhausted, and the only valid and
collectible insurances were set forth in schedules attached to each excess policy.


[12] Insurance Scope of coverage
Coverage under excess liability policies issued to owner of gasoline stations attached
only upon exhaustion of limits of primary comprehensive general liability (CGL) policies
covering risk of customer spills and underground storage tank leaks and exhaustion
of automobile policies covering risk of employee delivery spills for all sites; excess
policies made insurer liable for excess of limits of underlying insurances as set out in
schedule in respect of each occurrence covered by the underlying insurances, they defined
“occurrence” to include “continuous or repeated exposure to conditions” resulting in
damage to property of another, and they deemed as one “occurrence” all “exposure to
substantially the same general conditions existing at or emanating from one premises
location.”


[13] Insurance Scope of coverage
Excess liability insurer owed duty to defend gasoline station owner in landowner's suit
alleging gasoline contamination from employee delivery spills, customer spills, and
underground tank leaks if alleged damages exceeded limits of underlying comprehensive
general liability (CGL) and automobile policies, even if auto policy was not exhausted as
to all sites in all policy periods, owner did not specifically contract with primary insurer
for exhaustion of underlying limits regarding landowner's suit when settling claims for



https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2117/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2396/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2396/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2396/View.html?docGuid=I8a5d73e0045e11ec954f873ead93f580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gull Industries, Inc. v. Granite State Insurance Company, 18 Wash.App.2d 842 (2021)
493 P.3d 1183


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


damage at multiple stations, and primary insurer colluded with owner in order to trigger
excess insurer's obligations.


[14] Insurance Scope of coverage
Excess liability policy provided coverage for gasoline station owner's alleged liability for
alleged contamination of third-party property, even if mandatory cleanup level of Model
Toxics Control Act (MTCA) was not reached during policy period; policy did not indicate
a specific amount of property damage that owner needed to establish before coverage
was implicated, rather any amount of third party property damage, no matter how small,
as result of an “occurrence” during the policy period was sufficient to trigger coverage,
and the determination of the extent of damages owed or even the theory of legal liability
employed by the third party claimant was not tied to policy period. Wash. Rev. Code Ann.
§ 70A.305.010 et seq.


[15] Insurance Scope of coverage
Gasoline station owner's excess liability policy provided no coverage where no damage to
property of others was shown and thus no “occurrence” took place.


[16] Judgment Partial summary judgment
Judgment Insurance cases
Granting partial summary judgment with prejudice in favor of excess liability insurer was
not abuse its discretion in suit by insured gasoline station owner that failed to show damage
to third-party property from leaks and spills, where insurer first noted its motion over a
year earlier in course of nearly nine years of litigation.


1 Case that cites this headnote


[17] Declaratory Judgment Amended and supplemental pleadings
Denying insured gasoline station owner's motion for leave to file a fourth amended
complaint, which sought to remove all admitted sites from the litigation without prejudice,
was not abuse of discretion in suit against excess liability insurer for declaratory judgment
on coverage for environmental contamination at several stations. Wash. Super. Ct. Civ.
R. 15(a).
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[18] Pleading Leave of Court to Amend
Leave to amend a pleading should be freely given and denied only when delay, dilatory
practice, or prejudice to the nonmoving party is shown. Wash. Super. Ct. Civ. R. 15(a).


[19] Appeal and Error Complaint, petition, or other initial pleading
A trial court's refusal to grant leave to amend a complaint will not be disturbed on appeal
unless the decision was a manifest abuse of discretion. Wash. Super. Ct. Civ. R. 15(a).


[20] Appeal and Error Abuse of discretion
A trial court abuses its discretion when its decision rests on untenable grounds or is made
for untenable reasons.


[21] Insurance Accident, occurrence or event
Negligence Miscellaneous particular cases
Nuisance What Constitutes Nuisance in General
Trespass Trespass to Real Property
Alleged damage to the property of others from spills and underground storage tank leaks
at gasoline stations established a common law tort of trespass, nuisance, or negligence
and resulted in there being an “occurrence” within the meaning of station owner's excess
liability policies.


[22] Insurance Owned property
Owned property exclusion of excess liability policies barred coverage for gasoline station
owner's alleged liability for damage to its own property from spills and underground
storage tank leaks.


[23] Declaratory Judgment Liability or indemnity insurance in general
Gasoline station owner's claim for declaratory judgment that excess liability insurer owed
duty to defend and indemnify owner for losses stemming from covered occurrences at
enumerated former station sites was justiciable, even though owner had settled claims
against other insurers and allegedly faced unknown future exposure.
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[24] Declaratory Judgment Necessity
A justiciable controversy must exist in order to invoke a court's jurisdiction pursuant to
the Uniform Declaratory Judgments Act (UDJA). Wash. Rev. Code Ann. § 7.24.020.


[25] Declaratory Judgment Nature and elements in general
To be justiciable under the Uniform Declaratory Judgments Act (UDJA), a claim must
involve (1) an actual, present and existing dispute, or the mature seeds of one, as
distinguished from a possible, dormant, hypothetical, speculative, or moot disagreement,
(2) between parties having genuine and opposing interests, (3) which involves interests
that must be direct and substantial, rather than potential, theoretical, abstract or academic,
and (4) a judicial determination of which will be final and conclusive. Wash. Rev. Code
Ann. § 7.24.020.


[26] Declaratory Judgment Necessity
An exception to the requirement of a justiciable controversy exists in a declaratory
judgment action only in rare occasions where the interest of the public in the resolution of
an issue is overwhelming. Wash. Rev. Code Ann. § 7.24.020.


[27] Declaratory Judgment Scope and extent of relief in general
Equitable relief of dismissal of declaratory judgment action without prejudice was
unavailable for insured's suit that presented justiciable controversy with liability insurer.
Wash. Rev. Code Ann. § 7.24.020.


[28] Motions Amendment of orders
The authority of trial courts to revisit interlocutory orders allows them to correct not only
simple mistakes, but also decisions based on shifting precedent.


**1186  Honorable Sean P. O'Donnell, Judge
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PUBLISHED OPINION


Dwyer, J.


**1187  *847  ¶1 This complex environmental insurance coverage action began when Gull
Industries, Inc. filed suit for declaratory relief and related damages against a dozen insurance
companies. Gull alleged that the insurers breached their obligations under primary and excess
policies to provide coverage for environmental contamination liabilities at more *848  than 200
retail gas stations (sites) it owned or operated during a period of nearly 50 years.


¶2 Over the course of nearly nine years of litigation and over 25,000 pages of filings, the trial court
has made multiple rulings interpreting insurance coverage obligations, dismissed Gull's claims
pertaining to 115 sites on summary adjudication, and found that 1 site triggered coverage following
a bench trial on several bellwether “test” sites. Every insurer, except for Granite State Insurance
Company, has since settled with Gull or exhausted its policy limits. Granite State's coverage
obligations remain unresolved on over 100 sites.


¶3 Before proceeding further on the remaining sites where factual issues prevent summary
adjudication, the parties sought discretionary review of numerous issues that will influence or
control the future course of this litigation. We accepted review. Now, for the reasons discussed
below, we affirm some of the trial court's rulings and reverse others.


I


¶4 The core facts underlying this coverage action are largely undisputed. Between 1959 and 2005,
Gull owned or operated approximately 220 retail gas stations throughout the Pacific Northwest.
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Gull also owned fuel tanker trucks and employed drivers to deliver gasoline to underground storage
tanks at its sites.


A


¶5 Gull purchased multiple primary general liability, primary automobile liability, and excess
umbrella liability policies during its years of operation. 1  Granite State provided *849  Gull excess
umbrella liability insurance from 1980 to 1983 under three consecutive policies. Each policy
provided $15,000,000 in coverage per occurrence and in the aggregate.


1 A primary insurance policy provides “the first line of defense in the event of accident or
injury.” Safeco Ins. Co. of Ill. v. Auto. Club Ins. Co., 108 Wash. App. 468, 479, 31 P.3d
52 (2001). Excess or umbrella insurance policies, “which do not activate until a primary
policy has been exhausted,” are meant “to protect the insured in the event of a catastrophic
loss in which liability damages exceed available primary coverage.” Safeco, 108 Wash. App.
at 479-80, 31 P.3d 52 (citing 15 LEE R. RUSS & THOMAS F. SAGALLA, COUCH ON
INSURANCE 3D § 220:32 (2000)).


¶6 The first Granite State policy, effective October 1, 1980 to October 1, 1981, was excess to
insurance issued by The Home Insurance Company. Home provided Gull comprehensive general
liability (CGL) coverage for property damage with a per occurrence limit of $100,000 and
business automobile liability (Auto Liability) coverage for property damage with a per occurrence
limit of $100,000. Home also provided coverage for personal injuries, employer's liability, and
miscellaneous liability.


¶7 Granite State's two other policies, effective October 1, 1981 to October 1, 1983, were excess
to insurance afforded by Transamerica Insurance Group (TIG). TIG provided Gull primary CGL
property damage coverage up to $100,000 per occurrence and Auto Liability property damage
coverage up to $500,000 per occurrence. 2


2 Although not at issue here, the schedule of underlying insurance also contained coverages
with distinct limits for (1) CGL bodily injury liability, (2) Auto Liability bodily injury, (3)
employer's liability, and (4) miscellaneous liability.


**1188  ¶8 The CGL and Auto Liability coverages provided by Home and TIG are reflected in
the “Schedule of Underlying Insurance” on each corresponding Granite State excess policy. Gull's
property damage insurance coverage is illustrated in the following table:
*850
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Coverage
Level
 


Companies on the Risk
 


 1980-81
 


1981-82
 


1982-83
 


Excess
 


Granite
State
 


Granite
State
 


Granite
State
 


 $15,000,000
 


$15,000,000
 


$15,000,000
 


Primary
 


Home
 


TIG
 


TIG
 


 $100,000
(CGL)
 


$100,000
(CGL)
 


$100,000
(CGL)
 


 $100,000
(Auto)
 


$500,000
(Auto)
 


 


B


¶9 Since at least 1984, Gull has been continuously investigating and remediating contaminated
soil and groundwater at its sites. As is typical for gas stations operated decades ago, Gull
claims, gasoline was released at its sites due to leaks from underground storage tanks, spills from
customers overfilling their vehicle gas tanks, and spills from the unloading of bulk fuel trucks.
Consequently, many of its sites became demonstrably contaminated with petroleum and other
hazardous substances.


[1]  [2] ¶10 Gull is jointly, severally, and strictly liable for remediating these sites under
Washington's Model Toxics Control Act (MTCA), chapter 70.105D RCW, 3  and to third party
claimants who share MTCA liability with Gull. “The primary intent of MTCA is that ‘[p]olluters
should pay to clean up their own mess.’ ” Pope Res., LP v. Dep't of Nat. Res., 190 Wash.2d 744,
751, 418 P.3d 90 (2018) (alteration in original) (quoting State of Washington Voter's Pamphlet,
General Election 6 (Nov. 8, 1988)). “The provisions of [MTCA] are to be liberally construed
to effectuate the policies and purposes of this act.” Former RCW 70.105D.910 (1989). MTCA
imposes joint and several liability on “current owners and operators of a facility, persons who
owned or operated a *851  facility at the time hazardous substances were disposed or released, and
any other person who caused the disposal or release of the hazardous substance at any facility.”
Weyerhaeuser Co. v. Commercial Union Ins. Co., 142 Wash.2d 654, 661, 15 P.3d 115 (2000);
former RCW 70.105D.040(1)(b) (1989).


3 Effective June 2020, the legislature recodified chapter 70.105D RCW as chapter 70A.305
RCW, instructing that such changes “should be interpreted as technical in nature and not
interpreted to have any substantive, policy implications.” LAWS OF 2020, ch. 20, §§
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101-103. We refer to the former version, which was effective at the time of the proceedings
herein.


¶11 Gull asserted that it faces liability under MTCA because the releases at some sites resulted in
third party property damage implicating Gull's primary CGL and Auto Liability coverages. Gull
further alleged that it has been threatened with lawsuits at 15 sites, received cleanup notifications
from regulatory agencies at 19 sites, and has been sued by third parties at 9 sites. MTCA
contribution actions were filed by third parties against Gull concerning groundwater contamination
at Station 269 (Lynnwood) and Station 272 (Seattle). Gull tendered its defense of these actions to
primary insurer TIG under both the CGL and Auto Liability coverages. TIG agreed to defend Gull
against these actions under its policies, subject to a full reservation of rights.


C


¶12 In December 2011, Gull filed this action against Granite State and 12 other insurance
companies, seeking coverage for its environmental response costs at each of its current and former
sites. Specifically, Gull sought (1) a declaratory judgment stating that the insurers are jointly and
severally liable for all defense and indemnity costs to investigate and remediate groundwater
contamination at all 220 sites, (2) damages for and interest on all costs incurred in connection with
its liabilities, and (3) reasonable **1189  attorney fees and costs. It alleged that property damage
occurred continuously at its sites throughout decades of insurance coverage, which triggered both
CGL and Auto Liability policies in each year of coverage.


¶13 Given the number of insurers and sites involved in the case, the trial court adopted a phased
approach to the *852  litigation. Phase I focused on Gull's coverage claims in connection with five
bellwether “Test Sites.” 4  Phase I(a) was limited to insurance contract interpretation issues through
summary judgment, while Phase I(b) addressed all remaining triable issues at a bench trial.


4 These test sites were: Station 220 (West Meeker), Station 224 (Sedro Woolley), Station 278
(Aurora Avenue), Station 611 (Omak), and Station 613 (Tonasket).


¶14 In April 2015, Gull moved for partial summary judgment seeking a ruling that Granite State's
duty to indemnify is triggered upon the exhaustion of Gull's primary insurance immediately
beneath the Granite State policy in the same policy period (vertical exhaustion). Granite State
countered that its excess policy coverage is not triggered until all of Gull's “valid and collectible”
underlying insurance is exhausted, regardless of the years in which those primary policies
were issued (horizontal exhaustion). The trial court denied Gull's motion, ruling that horizontal
exhaustion would apply to Granite State's coverage obligation:
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Granite State's “other insurance” clause also limits the Granite State policy to being “excess”
to other valid and collectible insurance and provides that the policy “shall not contribute with
other such insurance.” The policy does not limit itself to a particular year; indeed the “other
insurance” clause refers to “any other insurer” without limitation. In other words, Granite State
has specifically limited its liability in the contract negotiated with Gull, both in the context of
its definition of “ultimate net loss” and its reference to “other insurance.”


... The contract places limits on Granite State's liability in the face of its otherwise joint and
several liability. Such a limitation does not violate public policy or Washington law.


¶15 In July 2015, Granite State and TIG jointly moved for partial summary judgment to dismiss
Gull's claims as to 109 sites based on the “owned property exclusions” (OPE) in the insurers’
policies. They argued that the OPE sites should be dismissed because (1) there was no evidence
of *853  contamination or (2) the contamination was limited to soil. In an accompanying motion,
TIG moved to dismiss 128 “NCPD” 5  sites, arguing that there was no evidence of compensable
property damage (i.e., groundwater contamination above MTCA cleanup levels) during its policy
periods.


5 The trial court and parties used the acronym “NCPD” to stand for “no compensable property
damage.”


¶16 In response, pursuant to CR 41(a)(1)(B), 6  Gull moved to voluntarily dismiss without prejudice
its claims for defense and indemnity at 75 sites. Granite State and TIG opposed Gull's motion,
referencing the time and effort they had already expended in preparing the summary judgment
motions. Gull then moved to continue consideration of the insurers’ motions, which the trial court
granted. Gull then withdrew its CR 41(a)(1)(B) motion.


6 Under this rule, the trial court may dismiss any action “[u]pon motion of the plaintiff at any
time before plaintiff rests at the conclusion of plaintiff's opening case” and such dismissal
would be without prejudice unless otherwise noted. CR 41(a)(1)(B), (a)(4).


¶17 In September 2015, Granite State brought a motion for summary judgment seeking to dismiss
Gull's claims at each of the five bellwether sites for failure to meet its burden of proof to trigger
coverage of the excess policies. Relying on Puget Sound Energy v. Certain Underwriters at Lloyd's,
London, 134 Wash. App. 228, 138 P.3d 1068 (2006) (PSE), for the proposition that “compensable
property damage” requires proof of contamination to third party property exceeding MTCA
cleanup levels during an insurer's policy period, Granite State argued that Gull had no such proof.
Agreeing that there was no evidence of groundwater contamination at that time for Station 278
and Station 613, Gull did not oppose dismissal of **1190  those sites but claimed that issues of
material fact remained for the other test sites.
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¶18 The trial court granted Granite State's motion, concluded that the “legal standard” articulated in
PSE, 134 Wash. App. at 253-54, 138 P.3d 1068, “regarding necessary proof to show compensable
damages applies to this case,” and dismissed Gull's coverage claims for Stations 278 and 613.


*854  ¶19 At this point in the litigation, all but three of the defendant insurance companies had
settled with Gull during Phase I(a) and two settled with Gull for purposes of Phase I(b), leaving
Granite State as the only defendant at trial.


¶20 In November 2015, the bench trial commenced on the three remaining Phase I(b) bellwether
sites: Station 220 (West Meeker), Station 224 (Sedro Woolley), and Station 611 (Omak). Based
on the evidence presented, the trial court found that Gull had proved that the groundwater at West
Meeker was contaminated above MTCA cleanup levels during the Granite State policy years of
1980-1983, and that the policies for those years were triggered. The trial court also found that the
evidence was insufficient to establish compensable third party property damage, exceeding MTCA
cleanup levels, at the two other stations during the same period, thereby precluding coverage from
Granite State for those sites.


[3] ¶21 In April 2016, the trial court entered an order determining Granite State's “attachment
point” 7  for West Meeker. The court noted that, under its prior ruling on horizontal exhaustion,
the “attachment points are cumulative where Gull is able to prove a covered occurrence under
more than one Granite State excess policy.” Thus, as to West Meeker, the trial court found that
“the coverage afforded under the three Granite State excess policies is excess of a minimum of
$1,600,000.” It calculated this figure based on three unexhausted years of primary Auto Liability
coverage from Home and TIG with per occurrence limits of $500,000 each year, and $100,000 of
unexhausted primary CGL coverage from Home. 8


7 An “attachment point” is the level of loss at which an excess insurer's coverage obligation
begins. RESTATEMENT OF LIABILITY INSURANCE § 39 cmt. d (AM. LAW INST.
2019).


8 Home became insolvent in 2003 and made no payments toward Gull's liabilities. The trial
court's use of $500,000 as the limit of Home's Auto Liability coverage appears to be in error,
as $100,000 is the correct amount of its limits of such coverage for property damage. This
error went unnoticed by the parties in the trial court and in their briefing on appeal. It was
raised by the court at oral argument. In the best tradition of the profession, Granite State's
attorney confirmed the error in a letter to the court received by the court within two hours
of the conclusion of argument.
This case is on interlocutory review. The discovery of this error may lead either or both of
the parties to reexamine the issues in the case. In this opinion, we will address the issues
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in accordance with the facts as they were understood by the parties upon filing their briefs.
But to be clear—no party has waived or forfeited any argument or claim arising from the
discovery of the error discussed. Nor does the law of the case doctrine—or any other principle
of preclusion—prevent either party from bringing to the trial court's attention any argument
or claim that is or was impacted by the error.


*855  ¶22 In July 2016, Gull sought leave under CR 15(a) 9  to file a fourth amended complaint
for the purpose of removing, without prejudice, 80 “Admitted sites” for which it admitted
contamination had not yet risen above MTCA cleanup levels during the policy periods. The trial
court denied this request.


9 After a responsive pleading has been filed, CR 15(a) requires a party to “amend the party's
pleading only by leave of court or by written consent of the adverse party” and “leave shall
be freely given when justice so requires.”


¶23 In August 2016, Granite State and other insurers renewed their previous summary judgment
motions to dismiss the OPE and NCPD sites with prejudice. The trial court granted the insurers’
motions and entered orders dismissing a total of 115 sites (including 19 OPE sites, 23 NCPD sites,
and 80 Admitted sites).


¶24 In March 2017, Gull and TIG entered a final settlement agreement that the trial court approved
as reasonable. Gull agreed “to resolve all policies of insurance of any kind whatsoever issued by
TIG” in exchange for TIG's payment of $6,400,000. Until then, TIG had been actively defending
Gull in two pending claims seeking contribution from Gull for environmental cleanup costs at
Station 269 and Station 272. Based on this settlement, **1191  however, TIG withdrew its defense
at these two sites. Gull then tendered its defense of these claims to Granite State.


¶25 In July 2017, Granite State moved for partial summary judgment and sought a declaration that
it had no duty *856  to assume TIG's defense obligations for Station 269, Station 272, or any other
site. The trial court granted Granite State's motion, ruling in pertinent part that


Gull's compromise settlement with TIG, and with its other primary insurers, does not shift the
defense obligation to excess insurer Granite State.


An excess insurer has no duty to defend unless and until the primary insurer has exhausted its
obligation. The insured has the burden to prove exhaustion of its primary insurance coverage as
a condition precedent to excess defense coverage. Gull has not shown all of its primary coverage
to have been exhausted. Granite State's subordinate duty to defend remains on “standby.”


¶26 Also in July 2017, Granite State unsuccessfully moved to dismiss this action without prejudice,
arguing that no justiciable controversy remained between Gull and Granite State. The trial court
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denied the motion and ruled that “Gull's claim for declaratory judgment to establish [that] Granite
[State] owes it a duty to defend and a duty to pay losses stemming from covered occurrences at
enumerated former station sites ... is a justiciable controversy.”


¶27 Since this action was filed, Gull has received approximately $49 million in settlements and
payments. Gull's remediation and investigation costs, as of August 2017, exceeded $17 million, its
attorney fees and costs to pursue this action were about $14 million, and its unreimbursed defense
costs as to all sites were around $274,000. Granite State's coverage obligations remain unresolved
on over 100 sites.


D


¶28 In February 2018, Gull and Granite State sought and obtained from the trial court an order
certifying questions of law for discretionary review in this court pursuant *857  to RAP 2.3(b)
(4). 10  In August 2018, the trial court revised its certification order and a commissioner of this
court granted discretionary review.


10 Under this rule, discretionary review may be accepted when
[t]he superior court has certified, or all the parties to the litigation have stipulated, that the
order involves a controlling question of law as to which there is substantial ground for a
difference of opinion and that immediate review of the order may materially advance the
ultimate termination of the litigation.


RAP 2.3(b)(4).


¶29 Having had the benefit of the parties’ briefing and oral argument, 11  we now address the
numerous issues presented. 12


11 After briefing and before oral argument, Gull filed a supplemental statement of authorities
citing the California Supreme Court's recent decision in Montrose Chemical Corp. of
California. v. Superior Court, 9 Cal. 5th 215, 460 P.3d 1201, 260 Cal. Rptr. 3d 822 (2020), as
relevant authority regarding horizontal versus vertical exhaustion. RAP 10.8 permits parties
to file statements of additional authorities, specifying that such a statement “should not
contain argument, but should identify the issue for which each authority is offered.” The
purpose of this rule is to provide parties with an opportunity to bring to the court's attention
cases decided after the parties submitted their briefs.
After oral argument, Granite State moved, under RAP 9.11, to supplement the record and to
allow supplemental briefing to address Montrose. We granted the motion for supplemental
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briefing but denied the request to supplement the record. Both parties filed supplemental
briefs.


12 Although five certified questions were accepted for discretionary review, in our view these
questions raise several more issues that must be addressed to fully answer the questions
presented.


II


[4]  [5]  [6]  [7]  [8]  [9] ¶30 In Washington, courts construe insurance policies as contracts,
interpret such policies as matters of law, and review them de novo. Overton v. Consol. Ins. Co.,
145 Wash.2d 417, 424, 38 P.3d 322 (2002); Quadrant Corp. v. Am. States Ins. Co., 154 Wash.2d
165, 171, 110 P.3d 733 (2005) (citing Weyerhaeuser, 142 Wash.2d at 665, 15 P.3d 115). It is well
settled that


[a]n insurance policy is construed as a whole, with the policy being given a “fair, reasonable,
and sensible construction as *858  would be given to the contract by the **1192  average
person purchasing insurance.” If the language is clear and unambiguous, the court must enforce
it as written and may not modify it or create ambiguity where none exists. If the clause is
ambiguous, however, extrinsic evidence of the intent of the parties may be relied upon to resolve
the ambiguity. Any ambiguities remaining after examining applicable extrinsic evidence are
resolved against the drafter-insurer and in favor of the insured. A clause is ambiguous when, on
its face, it is fairly susceptible to two different interpretations, both of which are reasonable.


Am. Nat'l Fire Ins. Co. v. B&L Trucking & Constr. Co., 134 Wash.2d 413, 427-28, 951 P.2d 250
(1998) (citations omitted) (quoting Key Tronic Corp. v. Aetna (CIGNA) Fire Underwriters Ins.
Co., 124 Wn.2d 618, 627, 881 P.2d 201 (1994))..


III


¶31 The first issue we face is relatively straightforward. It is whether Gull met its burden to prove
that the limits of TIG's underlying Auto Liability coverage have been exhausted as to all sites.
Gull did not.


[10] ¶32 To obtain excess coverage, it is the insured's burden to prove that the underlying primary
policies are exhausted. See McDonald v. State Farm Fire & Cas. Co., 119 Wash.2d 724, 731, 837
P.2d 1000 (1992) (insured has the burden to “show the loss falls within the scope of the policy's
insured losses”); Rees v. Viking Ins. Co., 77 Wash. App. 716, 719, 892 P.2d 1128 (1995) (“An
excess carrier's obligation to pay and defend begins when, and only when, the limits of the primary



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002074069&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_424 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002074069&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_424 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006524242&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_171&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_171 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006524242&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_171&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_171 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000654935&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_665&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_665 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998054918&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_427 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998054918&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_427 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994191895&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_627&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_627 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994191895&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_627&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_627 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169489&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_731 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169489&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_731 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995100199&pubNum=0000800&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_800_719&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_719 





Gull Industries, Inc. v. Granite State Insurance Company, 18 Wash.App.2d 842 (2021)
493 P.3d 1183


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 17


insurance policy are exhausted.”); Quellos Grp., LLC v. Fed. Ins. Co., 177 Wash. App. 620, 634,
312 P.3d 734 (2013) (“The critical and distinctive feature of an excess insurance policy is that
it provides coverage ‘only after the primary coverage is exhausted.’ ” (quoting Diaz v. Nat'l Car
Rental Sys., Inc., 143 Wash.2d 57, 62, 17 P.3d 603 (2001))).


*859  ¶33 Gull acknowledges that TIG's “underlying Auto coverage has not been exhausted” 13


and nothing in the voluminous record indicates otherwise. Gull clearly failed to satisfy its burden
on this issue.


13 Br. of Pet'r/Cross-Resp't at 23, 24-30.


IV


[11] ¶34 Gull contends that the trial court erred in ruling that it must exhaust all available primary
coverage, for each year in which it was insured, before Granite State has any excess coverage
obligations. This concept is referred to as horizontal exhaustion. As to its claim of error, Gull's
argument is sound.


A


¶35 At the outset, the trial court correctly noted that no binding Washington authority “has directly
decided the issue of horizontal versus vertical exhaustion for excess carriers when the underlying
damages occur before, after and during the coverage carrier's excess policy,” when an insured
“attempts to collect from multiple primary [general liability] carriers that it maintains are jointly
and severally liable for all damages during the coverage period.” The California Supreme Court,
however, recently resolved this very issue.


¶36 California courts interpret insurance policies under the same general rules of construction as
do the courts of Washington. As the California Supreme Court explained:


“The principles governing the interpretation of insurance policies in California are well settled.
‘Our goal in construing insurance contracts, as with contracts generally, is to give effect to the
parties’ mutual intentions. “If contractual language is clear and explicit, it governs.” If the terms
are ambiguous [i.e., susceptible of more than one reasonable interpretation], we *860  interpret
them to protect “ ‘the objectively reasonable expectations of the insured.’ ” ’ ” If these rules do
not resolve an ambiguity, we may then “ ‘resort to the rule that ambiguities are to be resolved
against the insurer.’ ”
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Montrose Chem. Corp. of Cal. v. Superior Court, 9 Cal. 5th 215, 460 P.3d 1201, 1210, 260 Cal.
Rptr. 3d 822 (2020) (citations omitted) (quoting Minkler v. Safeco Ins. Co. of Am., 49 Cal. 4th
315, 232 P.3d 612, 617, 110 Cal. Rptr. 3d 612 (2010)). 14  Satisfied **1193  that California and
Washington courts similarly interpret and construe insurance policies, we now examine Montrose.


14 As discussed supra, Washington law regarding the interpretation of insurance contracts has
been summarized by our Supreme Court.


The criteria for interpreting insurance contracts in Washington are well settled. We
construe insurance policies as contracts. Weyerhaeuser Co. v. Commercial Union Ins. Co.,
142 Wn.2d 654, 665, 15 P.3d 115 (2000). We consider the policy as a whole, and we
give it a “ ‘ “fair, reasonable, and sensible construction as would be given to the contract
by the average person purchasing insurance.” ’ ” Id. at 666 [15 P.3d 115] (quoting Am.
Nat'l Fire Ins. Co. v. B&L Trucking & Constr. Co., 134 Wn.2d 413, 427-28, 951 P.2d
250 (1998) (quoting Key Tronic Corp. v. Aetna (CIGNA) Fire Underwriters Ins. Co., 124
Wn.2d 618, 627, 881 P.2d 201 (1994))). Most importantly, if the policy language is clear
and unambiguous, we must enforce it as written; we may not modify it or create ambiguity
where none exists. See id.
We will hold that a clause is ambiguous only “ ‘when, on its face, it is fairly susceptible to
two different interpretations, both of which are reasonable.’ ” Id. (quoting B&L Trucking,
134 Wn.2d at 427-28 [951 P.2d 250]). If a clause is ambiguous, we may rely on extrinsic
evidence of the intent of the parties to resolve the ambiguity. Id. Any ambiguity remaining
after examination of the applicable extrinsic evidence is resolved against the insurer and
in favor of the insured. Id. ... Finally, in Washington the expectations of the insured cannot
override the plain language of the contract. See Findlay [v. United Pac. Ins. Co.], 129
Wn.2d [368,] 378[, 917 P.2d 116 (1996)].


Quadrant Corp., 154 Wash.2d at 171-72, 110 P.3d 733.


B


¶37 In Montrose, Montrose Chemical was sued for causing continuous environmental damage
between 1947 and 1982. 260 Cal.Rptr.3d 822, 460 P.3d at 1203. “For each policy year from 1961
to 1985, Montrose had secured primary insurance and multiple layers of excess insurance,” and
Montrose sought to access this insurance to cover amounts it owed in connection *861  with the
environmental claims. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1203. The parties filed cross-
motions for summary adjudication on whether vertical or horizontal exhaustion triggered access to
multiple layers of excess liability coverage. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1205-06.
The trial court ruled that “the excess policies required horizontal exhaustion in the context of
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this multiyear injury.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1206. The California Court of
Appeal affirmed this ruling in 2017. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1206.


¶38 The California Supreme Court granted review to determine “whether vertical exhaustion
or horizontal exhaustion is required when continuous injury occurs over the course of multiple
policy periods for which an insured purchased multiple layers of excess insurance.” Montrose,
260 Cal.Rptr.3d 822, 460 P.3d at 1206. The parties’ dispute centered on “the meaning of the ‘other
insurance’ clauses in the excess insurance policies,” which provided, “in a variety of ways, that
each policy shall be excess to other insurance available to the insured, whether or not the other
insurance is specifically listed in the policy's schedule of underlying insurance.” Montrose, 260
Cal.Rptr.3d 822, 460 P.3d at 1210.


¶39 The Montrose court noted that “[t]he ‘other insurance’ clauses at issue clearly require
exhaustion of underlying insurance, but none clearly or explicitly states that Montrose must
exhaust insurance with lower attachment points purchased for different policy periods.” 260
Cal.Rptr.3d 822, 460 P.3d at 1210. It explained that, historically, “ ‘ “other insurance” clauses
were designed to prevent multiple recoveries when more than one policy provided coverage for a
particular loss,’ ” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1211 (quoting Dart Indus., Inc. v.
Commercial Union Ins. Co., 28 Cal. 4th 1059, 52 P.3d 79, 93, 124 Cal. Rptr. 2d 142 (2002)), and
that such clauses “have not generally been understood as dictating a particular exhaustion rule for
policyholders seeking to access successive excess insurance policies in cases of long-tail injury.”
Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1211.


¶40 Montrose Chemical argued that the schedules of underlying insurance—all for the same
policy period—referenced *862  in the excess policies provided “a presumptively complete list
of insurance coverage that must be exhausted before the excess policy may be accessed, with the
‘other insurance’ clauses serving as a backstop to prevent double recovery in the rare circumstance
where underlying coverage changes after the excess policy is written.” Montrose, 260 Cal.Rptr.3d
822, 460 P.3d at 1212. The insurers countered, under a theory of horizontal exhaustion, **1194
that the underlying schedules represented “only a fraction—perhaps only a small fraction—of
the insurance policies that must be exhausted before a given excess policy may be accessed.”
Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1212. Disagreeing with the insurers, the California
Supreme Court held that access to the excess coverage was triggered upon vertical exhaustion,
concluding:


[T]he “other insurance” clauses do not clearly specify whether a rule of
horizontal or vertical exhaustion applies here. Read in isolation, the “other
insurance” clauses might plausibly be read to perform the function the insurers
ascribe to them. But read in conjunction with the actual language of other
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provisions in the policies, and in light of their historical role of governing
allocation between overlapping concurrent policies, the insurers’ reading
becomes less likely. Rather, in the absence of any more persuasive indication
that the parties intended otherwise, the policies are most naturally read to mean
that Montrose may access its excess insurance whenever it has exhausted the
other directly underlying excess insurance policies that were purchased for the
same policy period.


Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1212-13.


¶41 “Consideration of the parties’ reasonable expectations,” the Montrose court said, also “favors
a rule of vertical exhaustion rather than horizontal exhaustion.” 260 Cal.Rptr.3d 822, 460 P.3d
at 1213. To begin, it informed that “applying the horizontal exhaustion rule would be far from
straightforward,” explaining that nothing “in the text of these [excess] policies tell us how an ‘other
insurance’ clause in a policy from one period ought to apply to a policy from another period that
contains both a lower attachment point and a higher coverage limit.” Montrose, 260 Cal.Rptr.3d
822, 460 P.3d at 1213.


*863  ¶42 From the insured's perspective, “because the exclusions, terms, and conditions may
vary from one policy to another, a rule of horizontal exhaustion would create significant practical
obstacles to securing indemnification” and “ ‘would create as many layers of additional litigation
as there are layers of policies.’ ” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1213 (quoting
Westport Ins. Corp. v. Appleton Papers Inc., 327 Wis. 2d 120, 787 N.W.2d 894, 918 (2010)).
Moreover, “requiring a policyholder to litigate the terms and conditions of all policies with lower
attachment points in every policy period before accessing policies with higher attachment points
would effectively,” the court noted, “increase the attachment point—thereby undermining the
policyholder's reasonable expectation that coverage would be triggered upon the exhaustion of the
amount listed as the policy's stated attachment point.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d
at 1213. Thus, it reasoned, “[o]bjectively speaking, the parties could not have intended to require
the insured to surmount all these hurdles before the insured may access the excess insurance it has
paid for.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1213.


¶43 Ultimately, the California Supreme Court concluded:


[I]n a case involving continuous injury, where all primary insurance has been
exhausted, the policy language at issue here permits the insured to access any
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excess policy for indemnification during a triggered policy period once the
directly underlying excess insurance has been exhausted.


Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1215. 15


15 The insurers argued that a rule of vertical exhaustion was unfair “because ‘decades’ worth
of environmental damage [could] fall on the shoulders of disfavored insurers who happened
to provide excess insurance ... during that single unlucky year or two.” Montrose, 260
Cal.Rptr.3d 822, 460 P.3d at 1214 (alterations in original). But the California Supreme Court
rejected this argument on several grounds. First, it said, there was “no evident unfairness
to insurers when their insureds incur liabilities triggering indemnity coverage under the
negotiated policy contract.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1214. Second, it
explained that “nothing about the rule of vertical exhaustion requires a single insurer to
shoulder the burden of indemnification alone,” because “insurers may seek contribution from
other excess insurers also liable to the insured” and the “exhaustion rule does not alter the
usual rules of equitable contribution between insurers.” Montrose, 260 Cal.Rptr.3d 822, 460
P.3d at 1214. Lastly, it distinguished a case on which the insurers heavily relied, Community
Redevelopment Agency v. Aetna Casualty & Surety Co., 50 Cal. App. 4th 329, 57 Cal.
Rptr. 2d 755 (1996), clarifying, “This case, unlike Community Redevelopment, is not a
contribution action between primary and excess insurers; it is, rather, a coverage dispute
between excess insurers and their insured.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1215.


**1195  *864  ¶44 In July 2020, a division of the California Court of Appeal analyzed and applied
Montrose. See SantaFe Braun, Inc. v. Ins. Co. of N. Am., 52 Cal. App. 5th 19, 265 Cal. Rptr.
3d 692 (2020), review denied, No. S264060 (Cal. Sep. 30, 2020). There, the insured, SantaFe,
filed a declaratory judgment action against its insurers to obtain coverage for asbestos-related
claims under various excess liability insurance policies. SantaFe, 52 Cal. App. 5th at 21. The
parties engaged in phased litigation lasting over 10 years. After determining that SantaFe failed
to establish that it had horizontally exhausted its primary and certain layers of underlying excess
insurance, the trial court granted summary judgment in favor of the excess insurers. SantaFe, 52
Cal. App. 5th at 21, 265 Cal.Rptr.3d 692.


¶45 SantaFe appealed, arguing that “the [trial] court erred in interpreting the excess insurers’
policies to require horizontal rather than vertical exhaustion.” SantaFe, 52 Cal. App. 5th at 24,
265 Cal.Rptr.3d 692. The SantaFe court observed that the Montrose decision “expressly leaves
unanswered the question now before us,” which was:
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[W]hen the insured has incurred continuous losses extending over the coverage
periods in multiple primary policies, whether all primary insurance covering all
time periods must be exhausted (“horizontally”) before the first level excess
policies are triggered, or, as [SantaFe] contends, whether coverage under
the excess policies is triggered once the directly underlying primary policies
specified in each excess policy is exhausted (“vertically”).


SantaFe, 52 Cal. App. 5th at 27, 265 Cal.Rptr.3d 692.


¶46 The SantaFe court noted how the excess policies before it contained “comparable language
to that interpreted *865  in” Montrose and, pursuant thereto, “in the absence of explicit language
to the contrary, [the policies] require the excess carriers to assume responsibility for defense and
indemnity once the directly underlying primary policies have been exhausted.” 52 Cal. App. 5th at
28-29, 265 Cal.Rptr.3d 692. It then held “that (absent an explicit policy provision to the contrary)
the insured becomes entitled to the coverage it purchased from the excess carriers once the primary
policies specified in the excess policy have been exhausted.” SantaFe, 52 Cal. App. 5th at 29, 265
Cal.Rptr.3d 692.


¶47 The reasoning underlying the decisions in Montrose and SantaFe and the application of vertical
exhaustion to continuous environmental or asbestos damage claims in those cases is sound and
persuasive. 16  Additionally, Montrose’s conclusions about the parties’ reasonable expectations
(e.g., once an underlying policy is exhausted, excess coverage will apply without the need to
commence various declaratory actions concerning policies purchased before and after the policy
at issue) supports the application of vertical exhaustion herein. 17


16 In Cadet Manufacturing Co. v. American Insurance Co., 391 F. Supp. 2d 884 (W.D. Wash.
2005), United States District Judge Franklin Burgess, applying Washington law, declined to
rule that horizontal exhaustion applied under either Washington law or an excess insurance
policy issued by Granite State that was identical in all material respects to the policy here
at issue.


The Court is also unpersuaded by Granite State's proposal that the Court should require
horizontal exhaustion of all primary insurers because to do so flies in the face of the terms
of Granite State's own policies and Washington's law of joint and several liability among
insurers of a continuous loss.


Cadet Mfg. Co., 391 F. Supp. 2d at 892.
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17 We note that, at the time it ruled that horizontal exhaustion applied to the disputes herein,
the trial court did not have the benefit of the Montrose and SantaFe decisions.


¶48 Having so determined, we must nevertheless now review the language of Granite State's
policies, which all contain identical terms and conditions, to determine if they clearly mandate
something other than the application of vertical exhaustion.


*866  C


¶49 A review of Granite State's policies reveals no explicit terms that require Gull to horizontally
exhaust all of its underlying primary insurance as a condition of triggering excess coverage
obligations. We begin with **1196  Granite State's “limit of liability” provision, which states:


II. LIMIT OF LIABILITY. The Company shall only be liable for the ultimate net loss, the excess
of either:


(a) The limits of the underlying insurances as set out in the schedule in respect of each occurrence
covered by said underlying insurances, or


(b) the amount as set out in the declarations as the self-insured retention in respect of each
occurrence not covered by said underlying insurances,


(hereinafter called the “Underlying Limits”):


and then only up to a further sum as stated in item 3(a) of the Declarations in all in respect of
each occurrence, subject to a limit as stated in item 3(b) of the Declarations in the aggregate for
each annual period during the currency of this Policy, separately in respect of Products Liability
and in respect of Personal Injury (fatal or non-fatal) by Occupational Disease sustained by any
employees of the Assured.


In the event of reduction or exhaustion of the aggregate limits of liability under said underlying
insurances by reason of losses paid thereunder, this policy shall


(1) In the event of reduction pay the excess of the reduced underlying limit


(2) In the event of exhaustion continue in force as underlying insurance, subject to all the terms
and conditions of this policy.


¶50 The schedule of Underlying Limits sets forth the insurances directly under a given Granite
State policy. For instance, the schedule for the October 1981 to October 1982 policy period
identifies multiple TIG primary “policies” (i.e., CGL, Auto Liability, employer's liability, and
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miscellaneous liability) that provide “coverages” for one or more types of *867  liability (i.e.,
bodily injury liability, property damage liability, and nonowned aircraft liability), which have
their own “limits” (i.e., $100,000, $500,000, and $5,000,000). This schedule does not identify any
primary insurance policies purchased before 1981 or after 1982. 18


18 Similarly, the schedules underlying Granite State's two other policies do not identify any
primary insurances purchased or applicable outside of those respective policy periods.


¶51 Next, we review the “other insurance” condition in Granite State's policies, which reads:


L. OTHER INSURANCE. If other valid and collectible insurance with any other
insurer is available to the Assured covering a loss also covered by this policy,
other than insurance that is in excess of the insurance afforded by this policy,
the Insurance afforded by this policy shall be excess of and shall not contribute
with such other insurance. Nothing herein shall be construed to make this policy
subject to the terms, conditions and limitations of other insurance.


This provision does not expressly identify any other specific primary insurance that Gull must
exhaust in order to trigger Granite State's excess coverage.


¶52 Lastly, we look to the policies’ definition of “ultimate net loss,” which states:


6. ULTIMATE NET LOSS. The term “Ultimate Net Loss” shall mean the total sum which
the Assured, or any company as his insurer, or both, become obligated to pay by reason of
personal injury, property damage or advertising liability claims, either through adjudication or
compromise, and shall also include hospital, medical and funeral charges, and all sums paid
as salaries, wages, compensations, fees, charges and law costs, premiums on attachment or
appeal bonds; interest, expenses for doctors, lawyers, nurses, investigators and other persons,
and for litigation, settlement, adjustment and investigation of claims and suits which are paid as
a consequence of any occurrence covered hereunder, excluding only the salaries of the Assured's
or of any underlying insurer's permanent exployees [sic].


*868  The Company shall not be liable for expenses as aforesaid when such expenses are
included in other valid and collectible insurance.


¶53 In sum, this clause simply says Granite State will not pay for expenses included in other “valid
and collectible” insurance. But when looking at the policies as a whole, as we **1197  must do,
the only valid and collectible insurances we see are those set forth in the schedules attached to each
Granite State policy. This provision does not suggest that horizontal exhaustion is required herein.
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¶54 We conclude that no provision in Granite State's policies expressly requires horizontal
exhaustion of primary policies issued over a variety of policy periods.


¶55 Additionally, because a reasonable person would read Granite State's policies to mean that
Gull may access excess coverage upon exhausting the schedule of underlying primary coverage
during the same policy period, we conclude that the rule of vertical exhaustion applies to this
case. Both the policy language and the principles explained in Montrose and SantaFe lead to this
conclusion. 19


19 An evil inherent in application of horizontal exhaustion through a long series of primary
policy periods was noted by the California appellate court. Where there is a continuing
loss, multiple primary level policies with different coverage levels, and numerous excess
policies with different coverages, if “horizontal exhaustion of all primary insurance were
required to trigger the coverage, the level of liability at which the excess coverage would
attach would be unascertainable. ... The difference between premiums paid for excess and
for primary policies does not justify an interpretation that renders the point of attachment so
unpredictable and unascertainable when the policy is issued.” SantaFe, 52 Cal. App. 5th at
29, 265 Cal.Rptr.3d 692 (emphasis added).


D


¶56 In this case, the trial court arrived at an attachment point of $1,600,000 for the West Meeker
site at the conclusion of the bellwether trial. 20  In so doing, it erred. For *869  reasons we explain
in the following sections, the trial court would have correctly arrived at a $600,000 attachment
point. 21


20 While the parties hotly dispute the attachment point result reached by the trial court, neither
party claims error in the court's decision to identify an attachment point or to the necessity
for so doing.


21 Our analysis of the attachment point is conducted in accordance with the observations set
forth in note 8, supra.


V


[12] ¶57 The parties do not dispute that TIG exhausted its $100,000 CGL policy limits. Given
this, we are tasked with determining whether Granite State's excess coverage attaches as to all
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sites even though TIG's Auto Liability coverage was not exhausted as to all sites. The trial court
ruled that it did not and we agree.


¶58 Gull claims that Granite State's excess coverage “attaches on a first-dollar basis above”
TIG's exhausted CGL coverage. This is so, Gull argues, because its coverages for CGL and Auto
Liability do not overlap and are capable of triggering coverage based on different “occurrences”
or “accidents” (depending on the policy implicated). See Queen City Farms, Inc. v. Cent. Nat'l Ins.
Co. of Omaha, 64 Wash. App. 838, 866 n.18, 827 P.2d 1024 (1992) (noting auto liability insurance
is in a separate category from comprehensive general liability insurance), aff'd, 126 Wn.2d 50,
882 P.2d 703, 891 P.2d 718 (1994).


¶59 Relying on Aetna Insurance Co. of Hartford v. Kent, 85 Wash.2d 942, 540 P.2d 1383 (1975),
Gull contends its primary CGL and Auto Liability policies are mutually exclusive. The Aetna case
concerned two policies of insurance, one for automobile liability and the other for contractor's
(general) liability, written by the same insurance carrier. 85 Wash.2d at 943-44, 540 P.2d 1383. The
automobile policy covered liability “arising out of the ownership, maintenance or use, including
loading and unloading, of any automobile,” while the contractor's policy expressly did not cover
liability “arising out of the ownership, maintenance, operation, use, loading or unloading of ...
any automobile.” *870  Aetna, 85 Wash.2d at 946, 540 P.2d 1383 (italics omitted). An accident
occurred when a rock fell out of the contractor's truck due to improper loading. The insurer
admitted coverage on the automobile liability policy but denied coverage under the contractor's
policy, “claiming that to construe that policy as imposing coverage would constitute duplicate
coverage never intended either by [the insurer] or by the insured.” Aetna, 85 Wash.2d at 944-45,
540 P.2d 1383.


¶60 Our Supreme Court agreed with the insurer's contention, holding that in view of the “virtually
identical language” of each of the two policies, “the language evidences an intention that the
automobile policy provide **1198  liability coverage of a kind the contractor's policy excludes.”
Aetna, 85 Wash.2d at 947, 540 P.2d 1383.


¶61 As Gull correctly notes, its TIG Auto Liability policies provide coverage for “bodily injury
or property damage to which this insurance applies, caused by an accident and resulting from the
ownership, maintenance or use of a covered auto.” But Gull's TIG CGL policies expressly exclude
from coverage:


(g) to bodily injury or property damage arising out of the ownership, maintenance, operation,
use, loading or unloading of


(1) any automobile or aircraft owned or operated by or rented or loaned to any insured, or
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(2) any other automobile or aircraft operated by any person in the course of his employment
by any insured.


¶62 Therefore, Gull concludes that a petroleum release from its driver's action in filling an
underground storage tank from a tanker truck constitutes an “accident” triggering the Auto
Liability policies, but a release from a leaking underground storage tank constitutes an occurrence
triggering the CGL policies. 22  In essence, Gull argues that the *871  two policies insure against
different risks, that property damage in the form of pollution arises from both risks, that its primary
coverage for property damage from the risk of leakage from tanks and pipes is exhausted, and that,
therefore, Granite State's excess coverage as to that risk must be triggered.


22 Gull also claims that the differing premiums it paid TIG ($9,864 CGL and $20,640 Auto
Liability for 1982-83) for the coverages it received ($100,000 CGL and $500,000 Auto
Liability) further demonstrate that the two coverages are mutually exclusive.


A


¶63 Against this backdrop, Gull avers that the trial court mistakenly applied Granite State's “other
insurance” provision to require exhaustion of TIG's Auto Liability coverage within a particular
policy period. Gull asserts that the “other insurance” provision applies only when the coverage is
concurrent and supports this assertion by citation to Devington Condominium Ass'n v. Steadfast
Insurance Co., No. C06-1213 MJP, 2007 WL 869954 (W.D. Wash. Mar. 20, 2007) (court order),
a Western District of Washington federal court case in which a developer sued its contractor for
defective construction.


¶64 In Devington, a contractor had three general liability insurers: the first issued a policy covering
October 1998 to March 2000, the second provided coverage for the period of March 2000 to June
2001, and the third issued coverage from August 2001 to August 2003. 2007 WL 869954 at *1.
One of the insurers moved for summary judgment and requested a ruling that the “other insurance”
clause in its policy exempted it from coverage. Devington, 2007 WL 869954 at *1-2. The motion
was denied.


¶65 In reaching this decision, after discussing relevant authorities, District Judge Marsha Pechman
explained that some legal commentators have noted that


“other insurance” clauses only apply in the context of concurrent policies because “while
successive policies might insure *872  the same type of risk, they do not insure the same risk”
and because applying “other insurance” clauses to successive policies might make insurers liable
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for damages occurring outside their policy periods. Douglas R. Richmond, Issues and Problems
in “Other Insurance,” Multiple Insurance, and Self-Insurance, 22 Pepp. L. Rev. 1373, 1376-77
(1995); see also 22 Eric Mills Holmes, Holmes' Appleman on Insurance 2D § 140.1[A] (1998)
(“ ‘Other insurance’ refers to the existence of other insurers that insure the same risk, for the
same benefit of the same entity, during the same period of time.”); 3 Law and Prac. of Ins.
Coverage Litig. § 38.2 (West 2006) (“To be deemed ‘other insurance,’ two or more policies
must insure the same risk and the same interest over the same period of time.”); 1 Insurance
Claims and Disputes § 6.47 (West 2006) (noting that “other insurance” clauses should not apply
to successive policies).


Devington, 2007 WL 869954 at *3. Judge Pechman then recognized that “other insurance”
refers to other insurers that insure (1) the same risk (2) for the same entity (3) during the same
period. **1199  Devington, 2007 WL 869954 at *3-4 (concluding “that ‘other insurance’ clauses
do not apply where the at-issue policies provided consecutive rather than concurrent insurance
coverage”).


¶66 In reply, Granite State argues, and the trial court herein agreed, that Gull must exhaust the
primary coverages for CGL and Auto Liability because Gull claimed that indivisible property
damage was caused by its general and automobile operations, and, accordingly, claimed that both
Gull and its insurers were jointly and severally liable for all remediation costs. For this reason,
Granite State contends, Gull's primary CGL and Auto Liability policies covered the same risk.


¶67 The flaw in Granite State's position is that it conflates “risk” with the type of loss or damage
that resulted. However, the terms “risk” and “loss” are not the same.


¶68 “The ‘risk’ covered by [a] policy is, in general, the category of loss the insurer agreed to
provide cover *873  under the terms of the policy.” 7 LEE R. RUSS & THOMAS F. SAGALLA,
COUCH ON INSURANCE 3D § 101:3 (2006). “Coverage for a particular activity ordinarily
includes those risks inherent in that activity unless the risk is specifically excluded.” 7 RUSS
& SAGALLA, supra, § 101:6 (emphasis added). Hence, the definition of “loss,” which is
“[a]n undesirable outcome of a risk.” BLACK'S LAW DICTIONARY 1132 (11th ed. 2019). A
comparison of the two terms supports the notion that “loss” is the product of a risk; it is not itself a
risk. 23  The term “risk,” unless otherwise defined, cannot be read to mean the loss that is generally
at issue. We understand risk to mean the activities or events that give rise to a loss.


23 Our discussion of “loss” herein is with regard to the issue presented and should not be read
more broadly than that.


¶69 Applying that definition here, we view the “loss” at issue to be gasoline contamination and
the “risk” giving rise to that loss as customer spills, employee delivery spills, and underground
storage tank leaks. Because tank leakage was a risk insured under TIG's CGL policy and delivery
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spills were risks insured under its Auto Liability policy, those policies cannot be read to cover
the same risk. In any event, the risks those policies insured against are not the loss that ultimately
resulted (e.g., contamination).


¶70 At first blush, then, Gull appears to have a sound argument. Because the two underlying
primary policies are triggered by different occurrences and insure against different risks, it seems to
follow that the excess coverage should attach upon the exhaustion of either one, but not necessarily
both, of the primary policies. And, if it was true that we look to the language of the underlying
policies to answer this question, Gull would prevail.


B


¶71 However, we do not look to the language of the underlying policies to answer this question.
Instead, when seeking to determine the obligations imposed by an excess *874  insurance policy,
we first look to the language of the excess policy itself. And a review of the pertinent portions of
the excess policies herein provides needed clarity.


¶72 Granite State agreed to insure Gull, but limited the amount of coverage available, as follows:
for all sums that Gull “shall be obligated to pay by reason of the liability (a) Imposed upon the
Assured by law ... for damages, direct or consequential, and expenses ... on account of: (ii) Property
Damage ... caused by or arising out of each occurrence happening anywhere in the world.” But
Granite State limited the amount of insurance coverage available to Gull as follows:


I. COVERAGE. The Company hereby agrees, according to the terms and conditions but subject
to the limitations hereinafter mentioned, to indemnify the Assured for all sums which the Assured
shall be obligated to pay by reason of the liability


(a) Imposed upon the Assured by law ...


...


for damages, direct or consequential, and expenses, all as more fully defined by the term
“ultimate net loss” on account of:


...


(ii) Property Damage,


...


**1200  caused by or arising out of each occurrence happening anywhere in the world.
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II. LIMIT OF LIABILITY. The Company shall only be liable for the ultimate net loss, the excess
of ...


(a) The limits of the underlying insurances as set out in the schedule in respect of each occurrence
covered by said underlying insurances ...


...


and then only up to a further sum as stated in item 3(a) of the Declarations in all in respect of
each occurrence, subject to a limit as stated in item 3(b) of the Declarations in the aggregate for
each annual period during the currency of this Policy ....


*875  ...


5. OCCURRENCE. The term “Occurrence” wherever used herein shall mean an accident, or a
happening, or event, or a continuous or repeated exposure to conditions which unexpectedly
and unintentionally results in personal injury, property damage or advertising liability during
the policy period. All such exposure to substantially the same general conditions existing at or
emanating from one premises location shall be deemed one occurrence.


(Emphasis added.)


¶73 Granite State's “limit of liability” provision is a statement of limitation. The policies plainly
state that Granite State will be liable for “each occurrence covered by said underlying insurances.”
And then it sets forth the definition of “occurrence” that controls the excess policy.


¶74 Thus, an “occurrence” includes “a continuous or repeated exposure to conditions” that results
in property damage to the property of another. However, all such exposure to conditions “existing
at or emanating from one premises location shall be deemed one occurrence.” Thus, the excess
policy itself defines as one occurrence that which is two different risks where referenced in the
underlying policies. Because the limits of the underlying policies that covered this occurrence have
not been both exhausted as to all sites, Granite State's excess obligation is not triggered.


¶75 Gull's argument thus fails.


VI


¶76 Applying the principles discussed and conclusions reached to this point, the correct attachment
point is $600,000. Because TIG's $100,000 CGL limits and $500,000 Auto Liability limits are
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the only underlying insurances implicated in this dispute, their combined limits of $600,000 is the
amount at which Granite State's obligations commence. 24


24 Again, see note 8, supra.


*876  ¶77 The trial court found that Gull had incurred and paid $325,818, as of November 2015,
in remediation costs at the West Meeker site. It also found that Gull would incur additional costs,
explaining:


Additional MTCA-required costs will be incurred at West Meeker in the future.
[Washington's Department of] Ecology has not issued a “No Further Action”
letter at West Meeker, and obtaining this documentation will itself require further
expenditure. Additional remedial work remains to be done at the West Meeker
[site] in order to achieve MTCA compliance.


¶78 Therefore, on remand the trial court must determine whether Gull's remediation costs incurred
at the West Meeker site have reached the attachment point, thereby triggering Granite State's excess
policy obligations.


VII


[13] ¶79 The next question to be addressed is whether the trial court correctly ruled that Granite
State has no duty to defend Gull in the lawsuits brought against Gull by third parties arising out
of property damage (pollution) caused to the property of those third parties, by Gull's actions, at
Station 269 and Station 272. Our short answer is that these rulings will need to be revisited by
the trial court on remand.


¶80 We have previously noted that the trial court correctly ruled that Gull had not shown that TIG's
Auto Liability policy had been **1201  exhausted as to all sites referenced in the declaratory
judgment complaint. Based on both this ruling and its application of horizontal exhaustion, the trial
court subsequently ruled that this meant that Granite State's duty to defend had not been triggered
at any site—and thus Granite State had no duty to defend *877  Gull in the litigation arising out
of accidents at Station 269 or 272. 25
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25 In so ruling, it correctly rejected Gull's contention that it does not matter whether the TIG
Auto Liability policy is exhausted, so long as the TIG CGL policy is exhausted (which all
parties agree is the case).


¶81 To determine whether this ruling is necessarily correct, we must answer this question: Is it
possible for Gull to establish that TIG's Auto Liability policy was exhausted as to a particular site
in a particular policy period even though it could not establish that the same policy was exhausted
as to all sites in all policy periods? The answer is yes.


¶82 As previously discussed, Granite State's policy is triggered by exhaustion of the TIG CGL
policy ($100,000) and payment of $500,000 by TIG (the limits of its Auto Liability policy). This
results in an attachment point (applying vertical exhaustion) of $600,000 in any policy period.
Once that attachment point is reached, Granite State's duties are clear.


¶83 It remains undisputed that TIG paid Gull $6,400,000 in exchange for a release of all claims
against it. Can the receipt of this $6,400,000 benefit Gull in its dispute with Granite State regarding
Gull's assertions that Granite State has a duty to defend it in—for instance—the Station 269
litigation? We believe it can.


¶84 To begin, it is clear that TIG's payment was made as a result of Gull having incurred legal
liability as the result of property damage to the property of others arising out of an “accident” (in
the language of the TIG Auto Liability policy) or “occurrence” (in the language of the Granite State
excess policy) at (at least) some of the sites referenced in Gull's lawsuit against TIG (this lawsuit).


¶85 Granite State appears to argue that—for any of the $6,400,000 paid by TIG to be applied to
exhaust TIG's obligation at Station 269—Gull must be able to prove that it specifically contracted
with TIG to so provide, or, put *878  differently, that TIG's state of mind was that it was so doing.
Not so. Expansive settlements are often the product of opposing parties agreeing on a settlement
amount without agreeing as to the particular “value” of each component part of the various claims
settled.


¶86 Here it is clear that the $6,400,000 payment meets most of the basics of the bargain Granite
State struck when it sold the excess policy to Gull. There was a payment from the underlying
insurances (the exhausted CGL insurance and the Auto Liability policy) in at least the amount
of their respective policy limits (per site, in a policy period). The payments were the result of a
legal liability incurred by Gull. That legal liability arose from an occurrence (as defined in Granite
State's policy) during the policy period. Thus, if Gull can establish that at least $500,000 of the
$6,400,000 was attributable to property damage arising from activity at Station 269, Granite State's
policy obligations will be triggered because the situation will be that which it bargained for in
its policy.
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¶87 So, can Gull do so? We first address the significance of the mental state of TIG in making the
payment to Gull. In this regard, Granite State has no enforceable interest in being treated well by
either the underlying insurer or its insured. As was noted by United States District Judge Richard
Jones in a similar dispute:


Chartis [the excess insurer] complains that the settlement was the product of
collusion for the purpose of triggering its duty to defend. There is no question
that [the settling parties] colluded for this purpose .... But there is nothing
presumptively improper about collusion for the purpose of obtaining insurance
coverage.


Chartis Specialty Ins. Co. v. Queen Anne HS, LLC, 867 F. Supp. 2d 1111, 1122 (W.D. Wash. 2012)
(applying Washington law).


¶88 Thus, had TIG been of a mindset to collude with Gull in order to trigger Granite State's excess
policy obligations, *879  Washington law would not stand in the way. And if the underlying insurer
can act with such a collusive attitude toward excess coverage, it **1202  stands to reason that
coverage can result even when the underlying insurer is of an agnostic mindset toward the question.


¶89 This makes sense. It is not the settling parties’ subjective goals that control the excess insurer's
obligation. Instead, it is the language of the excess policy.


[T]he document that governs an excess insurer's duty is the excess policy itself.
Weyerhaeuser, [142 Wn.2d at 690, 15 P.3d 115]. But excess insurance provides
no greater license to deny a defense to an insured. An excess insurer must defend
if an insured engages in conduct that conceivably triggers the defense obligation
described in the excess policy.


Chartis, 867 F. Supp. 2d at 1121.


¶90 Had this dispute arisen solely as the result of the Station 269 plaintiff filing its complaint
against Gull and Gull tendering defense to Granite State, no one would dispute that, had TIG paid
both the $100,000 CGL limits and the $500,000 Auto Liability limits, Granite State would have
a duty to defend. This would be true even if Gull did not immediately turn over the $600,000 to
the plaintiff while the litigation remained ongoing. After all, by purchasing excess insurance from
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Granite State, Gull did not enter into a suicide pact. It need not fund its opponent's litigation efforts
as a condition of receiving the benefits of its Granite State policy.


¶91 What does this all mean? On remand, if Gull can establish that it has allocated, dedicated,
encumbered, and reserved $500,000 of the $6,400,000 paid by TIG to the Station 269 claim, it
can put Granite State in the same position—with regard to Station 269—that it would be in had
the Station 269 lawsuit been the only factor in this case. By ensuring that Granite State is in that
position, the *880  attachment point is met and Granite State's duties are clear. 26


26 The attachment point being $600,000, that point is reached by combining the $100,000 CGL
limit (that all parties agree has been exhausted) with $500,000 of Auto Liability payment
from TIG.


¶92 At that point, the only remaining question is does the Station 269 plaintiff's complaint
conceivably allege damages in excess of $600,000? If so, Granite State's policy obligations are
triggered. Hayden v. Mut. of Enumclaw Ins. Co., 141 Wash.2d 55, 64, 1 P.3d 1167 (2000) (a duty
to defend “exists merely if the complaint contains any factual allegations which could render the
insurer liable to the insured under the policy” (citing Holland Am. Ins. Co. v. Nat'l Indem. Co., 75
Wash.2d 909, 912-13, 454 P.2d 383 (1969))); Chartis, 867 F. Supp. 2d at 1121.


¶93 What we have just discussed also holds true for the lawsuit arising out of activity at Station
272. On remand, the trial court must revisit its analysis of these issues. 27


27 The trial court's reengagement with its rulings will not be constrained by CR 59 or any other
state or local procedural rule. Our purpose in accepting discretionary review of this case is to
assist the trial court. It should pay no heed to claims that any unreviewed rulings remain as the
“law of the case” or any other such claim. All of the trial court's rulings remain interlocutory
and, thus, subject to change. The trial court has free rein to alter any ruling it has heretofore
made as a result of the issuance of this opinion.


¶94 We granted review of the duty to defend question as to litigation only at Stations 269 and 272.
Thus, we do not address any other site. 28 , 29


28 Having said this, it stands to reason that Gull cannot allocate $500,000 of the TIG settlement
amount to more than 12 sites. Having done so will leave only $400,000 remaining.


29 The statement in note 28 is made in accordance with note 8, supra.
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VIII


A


[14] ¶95 The next question is whether the trial court correctly ruled that, for the insurer to have
liability in this *881  MTCA-property-damage-to-third-parties lawsuit, the insured (Gull) was
required to prove that property damage to the property of a third party took place during a Granite
State policy period, and that such damage exceeded the MTCA mandatory cleanup level during
the same policy period. In so ruling, the trial court followed a decision of our court that, in our
view, is inconsistent with the language of pertinent Supreme Court decisions. Thus, we conclude
that the trial court did not properly apply the law in this respect.


**1203  ¶96 Before venturing into the case law, it is prudent to set forth the various scenarios
that can arise in a continuous loss, liability only for damage to the property of others, pollution
remediation, insurance dispute such as this. To illustrate, this case involves allegations of
environmental property damage arising from three causes: (1) leaking underground gasoline tanks
and pipes, (2) customers spilling gasoline when filling their tanks, and (3) employees spilling
gasoline when refueling underground storage tanks.


¶97 Such spills or leakage can and did manifest itself in different degrees at different sites.
Moreover, the causes of action that arise from damage to the property of third parties can be
both statutory (i.e., MTCA) and common law (trespass, nuisance, or negligence). Indeed, MTCA
specifically provides that it does not abrogate, supplant, or in any way alter common law claims:


Nothing in [the MTCA] affects or modifies in any way any person's right to
seek or obtain relief under other statutes or under common law, including but
not limited to damages for injury or loss resulting from a release or threatened
release of a hazardous substance.


Former RCW 70.105D.040(7) (2013).


¶98 What constitutes damage to the property of another? In this situation, it means either damage
to the real property owned by a third party or damage to groundwater. *882  “[G]roundwater
belong[s] to the State of Washington, a third party, under RCW 90.44.040 and article XXI, section
1 of our constitution.” Olds-Olympic, Inc. v. Commercial Union Ins. Co., 129 Wash.2d 464, 476,
918 P.2d 923 (1996) (footnote omitted). 30



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST70.105D.040&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST90.44.040&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996157112&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_476 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996157112&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_476 





Gull Industries, Inc. v. Granite State Insurance Company, 18 Wash.App.2d 842 (2021)
493 P.3d 1183


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 36


30 RCW 90.44.040 states in pertinent part that “all natural groundwaters of the state ... are
hereby declared to be public groundwaters and to belong to the public.” Wash. Const.
art. XXI, § 1 provides, “The use of the waters of this state for irrigation, mining and
manufacturing purposes shall be deemed a public use.”


¶99 Thus, spilled or leaking gasoline can manifest itself (or not) in several ways:


1. It may cause no damage to the insured's property or to the property of others;


2. It may cause damage to the insured's property but no damage to the property of others;


3. It may cause damage to the insured's property but no damage to the property of others in the
policy period;


4. It may cause damage to the insured's property and cause slight damage (below MTCA mandatory
cleanup levels) to the property of others during the policy period, with no evidence that the damage
to third party property eventually met MTCA levels;


5. It may cause damage to the insured's property and slight damage to third party property (below
MTCA levels) during the policy period, with evidence that the damage to the property of others
did eventually meet MTCA levels; or


6. It may cause damage to the insured's property and damage to the property of others meeting
MTCA levels during the policy period.


¶100 In the first scenario, there is no property damage and, thus, the insurer has no obligation to
indemnify.


¶101 In the second scenario, there is no damage to the property of another and, thus, pursuant to
the policy's *883  owned property exclusion, the insurer incurs no obligation to indemnify. 31


31 Granite State's owned property exclusion clause states:
It is hereby understood and agreed that except to the extent that coverage is available to the
assured in the underlying insurances as set out in the attached schedule (Form P433), this
policy shall not apply to any liability for injury to or destruction of any property (including
the loss of use thereof) leased by, rented to, used by or in the care, custody or control of
the assured, their agents or sub-contractors, or to any property as to which the assured,
their agents or sub-contractors are for any purpose exercising physical control.


(Most capitalization omitted.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST90.44.040&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000571&cite=WACNART21S1&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000571&cite=WACNART21S1&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gull Industries, Inc. v. Granite State Insurance Company, 18 Wash.App.2d 842 (2021)
493 P.3d 1183


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 37


¶102 In the third example, there is no “occurrence,” as defined by the Granite State policy, because
there is no third party property damage during the policy period. Thus, the insurer has no obligation
to indemnify.


¶103 In the fourth example, there is third party property damage during the policy period. **1204
Thus, there is an “occurrence,” as defined in the Granite State policy. The insured could be liable
in common law tort to the third party. The insurer would have an obligation to indemnify for
that liability. But the owner would not yet have MTCA liability. Thus, the insurer would have no
MTCA indemnification obligation. 32


32 A question of fact could be presented as to whether, pursuant to the evidence adduced, it
was more likely than not that MTCA levels would ultimately be reached. This could impact
the court's declaration of rights in a UDJA (Uniform Declaratory Judgments Act, chapter
7.24 RCW) action.


¶104 In the fifth example, there is third party property damage during the policy period and the
damage ultimately reached MTCA levels. There is an “occurrence.” The insured is liable for the
continuing tort/continuing loss under MTCA. The insurer is obligated to indemnify.


¶105 In the sixth example, there is third party property damage reaching MTCA levels in the policy
period. There is an “occurrence.” The insured is liable under MTCA and the insurer is obligated
to indemnify.


¶106 The superior court adopted and applied a view of the law that resulted in Granite State being
responsible to Gull only in circumstances fitting the sixth example. We *884  disagree, reverse
the trial court's decision, and instruct the trial court to revisit all rulings made in reliance on that
view of the law.


¶107 In the remainder of this section of our opinion, we explain our reasons for so ruling.


B


¶108 Again, we begin by examining the excess policy's language. Granite State promised to
indemnify Gull for all sums Gull becomes legally obligated to pay, up to the policy limits, due to
third party property damage caused by an “occurrence” as defined in the policy:


I. COVERAGE. The Company hereby agrees, according to the terms and conditions but subject
to the limitations hereinafter mentioned, to indemnify the Assured for all sums which the Assured
shall be obligated to pay by reason of the liability
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(a) Imposed upon the Assured by law ...


...


for damages, direct or consequential, and expenses, all as more fully defined by the term
“ultimate net loss” on account of:


...


(ii) Property Damage,


...


caused by or arising out of each occurrence happening anywhere in the world.


...


3. PROPERTY DAMAGE. The term “Property Damage” wherever used shall mean (1) physical
injury to or destruction of tangible property, which occurs during the policy period, including
loss of use thereof at any time resulting therefrom; or (2) loss of use of tangible property, which
has not been physically injured or destroyed provided such loss of use is caused by an occurrence
during the policy period.


(Emphasis added.)


*885  ¶109 The policy does not indicate a specific amount of property damage that Gull needs
to establish before it can access Granite State's excess coverage. Nor does the policy define
“damages.” But our Supreme Court has “explained the term ‘damages’ in an insuring agreement
refers to the cost of compensating a claimant for damage done to the property,” while the term
“ ‘[d]amage’ means the actual loss, injury, or deterioration of the property itself.” Overton, 145
Wash.2d at 428, 38 P.3d 322 (citing Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wash.2d 869, 877,
784 P.2d 507 (1990); Am. Stevedores v. Porello, 330 U.S. 446, 450 n.6, 67 S. Ct. 847, 91 L. Ed.
1011 (1947)).


¶110 As to the controlling statute itself, MTCA imposes liability on the “owner or operator of the
facility” 33  or “[a]ny person **1205  who owned or operated the facility at the time of disposal or
release of the hazardous substances,” but does not impose that liability directly on their insurers.
Former RCW 70.105D.040(1) (2013). Each party liable under MTCA “is strictly liable, jointly
and severally, for all remedial action costs and for all natural resource damages resulting from the
releases or threatened releases of hazardous substances.” Former RCW 70.105D.040(2) (2013).
Thus, each liable party is severally liable and jointly liable for remediating environmental property
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damage. This is so, regardless of whether the liable party contributed the first drop of pollutant,
the last drop of pollutant, or the drop that caused the pollution to reach MTCA cleanup levels.


33 An “owner or operator” is “[a]ny person with any ownership interest in the facility or
who exercises any control over the facility.” Former RCW 70.105D.020(22)(a) (2013). A
“facility” includes any “building,” “equipment,” “pipe or pipeline,” “storage container,” or
“any site or area where a hazardous substance, other than a consumer product in consumer
use, has been deposited, stored, disposed of, or placed, or otherwise come to be located.”
Former RCW 70.105D.020(8) (2013).


¶111 There is no dispute that Gull is legally obligated to clean up the property damage at its
current and former contaminated sites. And, to the extent that any of the property damage for
which Gull is jointly and severally *886  liable resulted from an “occurrence” during Granite
State's policy periods, Gull is entitled to coverage. “[A]ll insurers on the risk during the time of
ongoing damage have a joint and several obligation to provide full coverage for all damages.” B&L
Trucking, 134 Wash.2d at 424, 951 P.2d 250. This is so because “the nature of liability imposed
under environmental cleanup acts requires coverage—notwithstanding the extent of the insured's
fault—as such statutes ‘impose liability, often without fault, on polluters in order to safeguard
society in general.’ ” Weyerhaeuser, 142 Wash.2d at 681, 15 P.3d 115 (quoting Weyerhaeuser Co.
v. Aetna Cas. & Sur. Co., 123 Wash.2d 891, 909, 874 P.2d 142 (1994)).


¶112 At the time Granite State's policies were issued, of course, MTCA had not yet been enacted.
So Gull could not have been found liable in 1982 or 1983 for MTCA damages.


¶113 However, Granite State's policy insured Gull against common law property damage claims
during the policy period, such as trespass, nuisance, or negligence actions. See, e.g., Tiegs v. Boise
Cascade Corp., 83 Wash. App. 411, 413, 922 P.2d 115 (1996) (pollution of groundwater, which
was prohibited by statutes, gave rise to a nuisance action), aff'd sub nom. Tiegs v. Watts, 135
Wash.2d 1, 4, 954 P.2d 877 (1998) (plurality opinion) (affirming verdict finding former landowners
“liable for breach of a farm lease and for creating a nuisance by contaminating well water used
for commercial farming”).


¶114 Indeed, Gull's complaint for declaratory relief does not seek a declaration of coverage based
solely on MTCA liability. To the contrary, it alleges more generally that “[c]ompensable and
covered damage to property at each of the [s]ites, in the form of environmental contamination to
the soil and groundwater, occurred during the periods of the [p]olicies.”


¶115 Hence, from our reading of Granite State's policies and of Gull's complaint, we see no
requirement that Gull establish a certain amount or level of “property damage” before coverage is
implicated. Instead, any amount of third *887  party property damage, no matter how small, that is
the result of an “occurrence” during the policy period is sufficient to trigger coverage. See Boeing,
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113 Wash.2d at 886, 784 P.2d 507 (“The occurrence of the hazardous wastes leaking into the ground
contaminating the groundwater, aquifer and adjoining property constituted ‘property damage’ and
thus triggered the ‘damages’ provision of the policies.”); B&L Trucking, 134 Wash.2d at 425, 951
P.2d 250 (when damage, even if minute, occurs during a policy period that policy is triggered). It is
the “occurrence” that is tied to the policy period—not the determination of the extent of damages
owed or even the theory of legal liability employed by the third party claimant.


C


¶116 Granite State argues to the contrary, justifiably asserting that a jury instruction referenced in
PSE, 134 Wash. App. at 253, 138 P.3d 1068, correctly states the law as to when property damage
is compensable under MTCA. The trial court agreed and applied the wording of that instruction
as the law of this case. However, for a variety of reasons that we now discuss, the instruction at
issue in PSE did not correctly state the law.


¶117 The PSE opinion concerned a multiyear environmental insurance coverage action filed by
Puget Sound Energy (PSE) **1206  against multiple insurance companies to recover cleanup costs
at three sites. 134 Wash. App. at 232, 138 P.3d 1068. Given the complexity of the issues therein,
the litigation was split into three phases. Phase II asked a jury to determine: “(1) Whether or not
there is coverage under any policies at issue as to each site; and (2) If any coverage is found under
any policies, the trier of fact will determine the amount of damages plaintiff is entitled to recover
as to each site.” PSE, 134 Wash. App. at 232-33, 138 P.3d 1068. At the conclusion of Phase II,


the jury returned special verdicts with regard to the three sites. With regard
to the Buckley Headworks and Shuffleton Steam *888  Plant sites, the jury
found that groundwater property damage did not occur at those sites during the
policy periods in question. Thus, [the insurer] was not liable to cover Puget's
remediation costs for those sites. However, the jury found that groundwater
property damage occurred at the Grady Way site during the policy periods in
question.


PSE, 134 Wash. App. at 235-36, 138 P.3d 1068.


¶118 Following later proceedings and the completion of Phase III, the insurer appealed on several
grounds. PSE cross appealed, claiming that Phase II's jury instruction 13 was erroneous. PSE, 134
Wash. App. at 238, 253, 138 P.3d 1068. Instruction 13 stated:
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“In order to establish that it caused compensable property damage to groundwater, Puget Power
must prove by a preponderance of the evidence that it contaminated groundwater, and that during
the policy periods the contamination exceeded the levels mandated for cleanup or remediation
under the Washington State Model Toxics Control Act [(MTCA)].


Puget Power must also prove by a preponderance of the evidence that the claimed costs were
incurred because there was compensable damage to groundwater.”


PSE, 134 Wash. App. at 253, 138 P.3d 1068 (alteration in original). On appeal, as we explained,
“[f]or strategic reasons, P[SE] raise[d] this issue only with regards to the Buckley Headworks
verdict.” PSE, 134 Wash. App. at 253, 138 P.3d 1068.


¶119 As to the cross-appeal, we deemed jury instruction 13 to be a correct statement of the law
because,


in order for London's policies to have been triggered, there must have been
“compensable damage” or “a covered injury or loss” during the policy periods.
Under the terms of London's insurance policies, compensable damage is damage
that the policyholder is legally obligated to pay. Under the MTCA, a property
owner is legally liable for third party property damage only when contamination
exceeds the limits set forth in the MTCA. For Puget to be legally liable under the
MTCA for groundwater contamination during the policy periods in question, it
must be proven that the alleged contamination exceeded *889  MTCA levels
during those policy periods. If an MTCA exceedance is not proved during the
periods of London's coverage, there is no compensable property damage under
the MTCA during those periods and London's policies are not triggered. Jury
instruction 13 was not erroneous.


PSE, 134 Wash. App. at 253-54, 138 P.3d 1068 (footnotes omitted). But in reaching this conclusion,
we misapplied the rule announced in Villella v. Public Employees Mutual Insurance Co., 106
Wash.2d 806, 725 P.2d 957 (1986), the sole authority on which the statement was based and the
sole authority cited by us in this section of the opinion.


¶120 Villella involved a claim of continuous loss that, in fact, was not a continuous loss. There, an
insured homeowner purchased a new home in 1979. Villella, 106 Wash.2d at 808, 725 P.2d 957. By
1983, the foundation on one side of the house sank eight inches. The homeowner sought recovery
for damage to the home under insurance policies in effect between 1979 and 1982, arguing that
the builder “had negligently failed to install a proper drainage system, and that this negligence set
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in motion a continuous process of soil destabilization which eventually resulted in the inability
of the soil under his house to sustain the foundation or the house itself.” Villella, 106 Wash.2d at
808-09, 725 P.2d 957. This argument was rejected by our Supreme Court, which reasoned that


[t]here was no “continuing process” of damage to the plaintiff's residence. The
**1207  residence itself sustained no damage prior to November 20, 1983.
Consequently there was no damage to the house during the period of October
25, 1979 to August 26, 1982, when the homeowners policy was in effect. Mr.
Villella could not have filed a claim during the policy period, as the Gruol [ 34 ]


plaintiff could have done, because there was no compensable damage during the
policy period.


Villella, 106 Wash.2d at 811-12, 725 P.2d 957. 35


34 Gruol Constr. Co. v. Ins. Co. of N. Am., 11 Wash. App. 632, 524 P.2d 427 (1974).


35 Immediately before this explanation, the Villella court distinguished Villella's case, both
factually and legally, from that of Gruol. It said, “Gruol involved an undiscovered,
progressively worsening condition of dry rot. The actual damage to the building was initiated
at the time of construction and continued throughout the time that each of the three insurers
provided coverage.” Villella, 106 Wash.2d at 811, 725 P.2d 957. Further, “[t]he damage to the
structure was a continuous process which increased with time,” “the structure was damaged
by dry rot during each policy period,” and “[i]f at any point the dry rot had been discovered,
the insured could have forced the insurer to pay for the damages.” Villella, 106 Wash.2d at
811, 725 P.2d 957. Thus, Gruol involved an “occurrence” happening during the policy period
(property damage). Villella, however, involved no property damage during the policy period
and, hence, no “occurrence.”


*890  ¶121 Then, in its discussion regarding the requirement that property damage occur during
the policy period to trigger coverage, the Supreme Court observed that “when courts are dealing
with property damage situations where damages slowly accumulate, courts have generally applied
the exposure theory. So long as there is tangible damage, even if minute, courts have allowed
coverage from that time.” Villella, 106 Wash.2d at 814, 725 P.2d 957 (quoting Ins. Co. of N.
Am. v. Forty-Eight Insulations, Inc., 633 F.2d 1212, 1222 n.18 (6th Cir. 1980)). The Supreme
Court then held that, to trigger coverage, an insured must have sustained “a covered injury or loss,
however minute, during the effective period of the policy.” Villella, 106 Wash.2d at 814, 725 P.2d
957 (emphasis added). But, in that case, “Villella simply did not sustain a covered loss during the
coverage period of [the] policy.” Villella, 106 Wash.2d at 814, 725 P.2d 957.
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¶122 In PSE, however, we misunderstood Villella to mean that a particular level of damage was
required within a policy period. Villella clearly does not support that proposition. This error on
our part is further illustrated by B&L Trucking, in which our Supreme Court clarified its Villella
decision:


We held there was no continuing process of damage to the residence, the policy required that
damage occur during the policy period, and, therefore, the policy did not cover the damage. ...
[W]e noted that ... coverage under the occurrence clause requires the insured to sustain damage
during the effective period of the policy. Villella, 106 Wn.2d at 814 [725 P.2d 957]. In other
words, when damage occurs during a policy period, that policy is triggered.


*891  ... Hence, in Villella, we accepted that when damage is continuing, all triggered policies
provide full coverage.


B&L Trucking, 134 Wash.2d at 425, 951 P.2d 250; see also Seattle City Light v. Dep't of Transp.,
98 Wash. App. 165, 172, 989 P.2d 1164 (1999) (“no minimum level of ‘hazardous substance’ is
required to trigger MTCA liability”); PacifiCorp Envtl. Remediation Co. v. Dep't of Transp., 162
Wash. App. 627, 658, 259 P.3d 1115 (2011) (explaining that if the evidence shows that a hazardous
substance “had some effect (no matter how small)” on contamination levels, “then DOT [the
Department of Transportation] is liable under the MTCA, provided DOT falls within a definition
of an applicable liability provision”).


¶123 We note that our PSE decision was originally an unpublished opinion, consisting of 44
paragraphs, of which 41 were devoted to other issues. 36  In fact, the three-paragraph discussion
of the MTCA cleanup level therein was dicta. We say this because the record reveals that the trial
court properly instructed the jury in instruction 12, which said:


Property damage is harm or injury to or destruction of property owned by third parties. The
State of Washington owns all groundwater in the state. Property damage includes harm or injury
to groundwater by the presence in the groundwater of **1208  hazardous or toxic substances
as defined in these instructions. You must determine if property damage occurred and if so,
when such property damage first occurred and over what period of time such property damage
continued.


When property damage first occurred and over what period of time property damage continued
can be determined without reference to any specific quantity of property damage. Any damage,
however minute, is sufficient.


(Emphasis added.)
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36 In briefing, the parties invited us to examine the record in PSE. We have done so.


*892  ¶124 The PSE jury was also given an interrogatory, which asked, “Did groundwater property
damage occur at the Buckley Headworks site during the following policy periods: [listing 23 policy
periods between June 1939 and April 1965].” The jury answered “no.” Given this finding, it is
plain that the jury never considered the question of whether the damage it found was compensable
property damage, as defined in instruction 13. Having found no damage at all, as defined in
instruction 12, the jury did not continue on to the question of whether the property damage was
compensable. Thus, PSE's cross-appeal should have been summarily rejected on the basis that the
jury never considered instruction 13.


¶125 For the reasons stated above, it was wrong for PSE to suggest that a landowner's insurer
is not responsible for cleanup damages simply because the property damage had not exceeded
MTCA cleanup levels during the policy period. The landowner is liable when damage to third
party property first takes place—at the first drop of contaminant. Later, when the contamination
reaches MTCA levels, the landowner is jointly and severally liable for all remediation costs.


¶126 Because the first drop of contaminant constitutes property damage to the property of another,
there is an “occurrence” during the policy period. This triggers policy coverage. That the scope or
extent of the “damages” for which the landowner is ultimately responsible cannot be determined
within the policy period is of no moment. When there is an “occurrence” within the policy period,
the fact of the landowner's liability is fixed, as is the obligation of the insurer. 37  Only the extent of
the liability remains to be determined. That what began as tort liability only later became MTCA
liability does not alter the insurer's responsibility to indemnify for “all sums” owed.


37 Indeed, MTCA was not enacted until 1989. MTCA liability in 1982 or 1983, when the
insured “occurrences” took place, could not then have been proved. That such a theory of
liability came into being after the policy period does not annul the duties to indemnify or
cover.


*893  ¶127 As was ably expressed:


Insureds are not purchasing “almost comprehensive” coverage. CGL policies 38


are marketed by insurers as comprehensive in their scope and should be strictly
construed when the insurer attempts to subtract from the comprehensive scope
of its undertaking.


Olds-Olympic, 129 Wash.2d at 471, 918 P.2d 923.
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38 Granite State's policy is in excess to both TIG's CGL and Auto Liability policies.


¶128 As explained herein, we misspoke in PSE. On remand, the trial court must revisit its rulings
made in reliance on our error and apply the law as our Supreme Court has deemed it to be.


IX


¶129 With this holding in mind, we now address the trial court's summary judgment rulings
dismissing the NCPD sites, Admitted sites, and OPE sites.


¶130 We review summary judgment orders de novo and engage in the same inquiry as the trial
court. Youngblood v. Schireman, 53 Wash. App. 95, 99, 765 P.2d 1312 (1988). Summary judgment
is appropriate if “there are no genuine issues of material fact and the moving party is entitled to
judgment as a matter of law.” Camicia v. Howard S. Wright Constr. Co., 179 Wash.2d 684, 693,
317 P.3d 987 (2014) (citing CR 56(c)). A material fact is one on which the outcome of the litigation
depends. Greater Harbor 2000 v. City of Seattle, 132 Wash.2d 267, 279, 937 P.2d 1082 (1997)
(plurality opinion). We view all facts submitted and the reasonable inferences therefrom in the light
most favorable to the nonmoving party. Greater Harbor 2000, 132 Wash.2d at 279, 937 P.2d 1082.


**1209  A


¶131 We first address the NCPD sites (the sites where there was evidence of contamination of third
party property *894  taking place during the policy periods but not evidence that the contamination
had reached MTCA mandatory remediation levels during the same periods). Did the trial court
err by granting summary judgment in favor of Granite State and dismissing with prejudice Gull's
claim for coverage relating to those sites? We conclude that it did.


¶132 Granite State moved for partial summary judgment seeking to dismiss the claims arising
from all such sites. Relying on PSE, it argued, “Where the contamination at a particular site did not
exceed the minimum clean-up regulated limits set forth by the state during the policy period, Gull
is not legally obligated for the alleged contamination and therefore, there can be no compensable
property damage under the policies.” The trial court accepted this premise and granted Granite
State's motion, thus dismissing 23 NCPD sites. For the reasons previously discussed, the trial court
thus applied the wrong legal standard in making its rulings.


¶133 Because the wrong legal standard was applied, we reverse the trial court's entry of partial
summary judgment.
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B


¶134 Gull admitted that it had no evidence of contamination to third party property during the
policy period at some sites and no evidence of such damage exceeding MTCA cleanup levels at
others. We next review the trial court's ruling entering partial summary judgment for Granite State
at these sites.


1.


[15] ¶135 As to the sites at which no property damage to the property of others was shown, we
affirm the trial court's ruling. Given the absence of property damage, no “occurrence,” as defined
in the excess policy, had been proved. Thus, coverage had never been triggered.


*895  ¶136 In addition, based on the factual record herein, the evidence was that where property
damage had not yet taken place, at this late date it was unlikely to do so.


¶137 Moreover, the trial court based its decision on two other considerations: (1) the length of
time that this litigation had been ongoing and (2) the fact that it had been over a year (prior to its
ruling) since Granite State had first noted its motion. Thus, the trial court ruled, Gull had ample
time to produce any evidence that it could produce.


¶138 Because no “occurrence” was proved to have taken place, the motion to dismiss was properly
granted.


[16]  [17]  [18]  [19]  [20] ¶139 Because of the length of time that had elapsed in the litigation
and since the motion was first noted, the trial court did not abuse its discretion by making the
dismissal with prejudice. 39  See **1210  Vallandigham v. Clover Park Sch. Dist. No. 400, 154
Wash.2d 16, 26, 109 P.3d 805 (2005) (summary judgment is proper where the nonmoving party
fails to “ ‘present evidence that demonstrates that material facts are in dispute’ ” (quoting *896
Atherton Condo. Apartment-Owners Ass'n Bd. of Dirs. v. Blume Dev. Co., 115 Wash.2d 506,
515-16, 799 P.2d 250 (1990))).


39 Gull also contends that the trial court erred by denying its motion for leave to file a fourth
amended complaint, which sought to remove all of the Admitted sites from this litigation
without prejudice. We disagree. Pursuant to CR 15(a), a party may amend a pleading once as
a matter of course at any time before service of a responsive pleading, but thereafter “only
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by leave of court or by written consent of the adverse party.” Such leave should be freely
given and denied only when delay, dilatory practice, or prejudice to the nonmoving party
are shown. Tagliani v. Colwell, 10 Wash. App. 227, 234, 517 P.2d 207 (1973). A trial court's
refusal to grant leave to amend a complaint will not be disturbed on appeal unless the decision
was a manifest abuse of discretion. Haselwood v. Bremerton Ice Arena, Inc., 137 Wash. App.
872, 889, 155 P.3d 952 (2007), aff'd, 166 Wash.2d 489, 210 P.3d 308 (2009). A trial court
abuses its discretion when its decision rests on untenable grounds or is made for untenable
reasons. Haselwood, 137 Wash. App. at 889, 155 P.3d 952.
In denying Gull's motion, the trial court ruled that “dismissal of these sites, at this stage of
litigation would unduly prejudice defendants” and that the “investment of time, money and
resources into defending against these claims—some five years after this lawsuit was filed
—would be completely wasted if dismissed now.” We cannot say that no reasonable judge
would rule as the trial court herein ruled, nor can we say that all reasonable judges would
have ruled in accordance with Gull's desired ruling. Neither can we say that the judge's ruling
was based on untenable grounds. Thus, no abuse of discretion has been demonstrated. There
was no error. We affirm the trial court's denial of Gull's CR 15(a) motion.


2.


[21] ¶140 We next turn to those claims arising out of sites at which there is evidence that property
damage to the property of others was caused during the policy periods. We reverse the trial court's
dismissal of these claims. The damage to the property of others established a common law tort
(trespass, nuisance, or negligence) and resulted in there being an “occurrence,” within the meaning
of the Granite State policy, during the policy period.


¶141 On remand, the trial court will need to review the factual record, and any additional evidence
submitted, and determine whether evidence exists that contamination reaching MTCA remediation
levels may yet occur, thus supporting the MTCA claim, and, if not, whether sufficient damage is
shown to support a common law claim. If called on, it may then revisit its rulings, in light of this
opinion, and resolve the questions then presented.


C


[22] ¶142 We next address the trial court's grant of partial summary judgment as to the claims
arising from sites at which the only damage was to Gull's own property. We affirm the trial court's
ruling as to these sites.
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¶143 In the trial court, Granite State moved for summary judgment dismissal of all claims
arising from these sites, citing its policy's “owned property exclusion.” “An owned property
exclusion prevents a CGL policy from providing first-party benefits to the insured.” Olds-Olympic,
129 Wash.2d at 478, 918 P.2d 923 (citing TODD I. ZUCKERMAN & MARK C. RASKOFF,
ENVIRONMENTAL INSURANCE LITIGATION § 7.02, at 7-4 (Supp. 1994)). “Third party
insurance involves protection for the policyholder for liability it incurs to someone else, while first
party insurance involves protection for losses to *897  the policyholder's own property.” Olds-
Olympic, 129 Wash.2d at 479, 918 P.2d 923 (citing Weyerhaeuser, 123 Wash.2d at 909, 874 P.2d
142).


¶144 Thus, to the extent that the trial court dismissed claims arising from sites at which the evidence
established contamination only to soil owned by Gull, the trial court properly ruled that the owned
property exclusion applied. Property damage to those sites was not entitled to coverage under the
policies. The claims were rightly dismissed.


X


[23] ¶145 Finally, Granite State argues that there is no justiciable controversy between the parties
given the amount of money Gull has already obtained in settlement with other insurers and Gull's
unknown future liability exposure. Gull responds, stating that it has already incurred $17 million in
past liability and faces more than a dozen lawsuits and cleanup demands. Thus, it contends, it likely
faces future exposure for years or even decades to come. Agreeing with Gull, the trial court ruled
that “Gull's claim for declaratory judgment to establish Granite [State] owes it a duty to defend and
a duty to pay losses stemming from covered occurrences at enumerated former station sites under
Granite [State] policies in effect from 1980 to 1983 ... is a justiciable controversy.” We agree.


¶146 The Uniform Declaratory Judgments Act (UDJA), chapter 7.24 RCW, provides:


A person interested under a deed, will, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are affected
by a statute, municipal ordinance, contract or franchise, may have determined
any question of construction or validity arising under the instrument, statute,
ordinance, contract or franchise and obtain a declaration of rights, status or other
legal relations thereunder.


RCW 7.24.020.
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[24]  [25]  [26] ¶147 A justiciable controversy must exist in order to invoke a court's jurisdiction
pursuant to the UDJA. *898  **1211  Pasado's Safe Haven v. State, 162 Wash. App. 746, 759,
259 P.3d 280 (2011). To be justiciable, a claim must involve


“(1) ... an actual, present and existing dispute, or the mature seeds of one, as distinguished from a
possible, dormant, hypothetical, speculative, or moot disagreement, (2) between parties having
genuine and opposing interests, (3) which involves interests that must be direct and substantial,
rather than potential, theoretical, abstract or academic, and (4) a judicial determination of which
will be final and conclusive.”


To-Ro Trade Shows v. Collins, 144 Wash.2d 403, 411, 27 P.3d 1149 (2001) (alteration in original)
(quoting Diversified Indus. Dev. Corp. v. Ripley, 82 Wash.2d 811, 815, 514 P.2d 137 (1973)). 40


This requirement prevents a party from obtaining relief on hypothetical, speculative, or premature
claims. Where these elements are not satisfied, a court risks issuing a prohibited advisory opinion.
Bloome v. Haverly, 154 Wash. App. 129, 141, 225 P.3d 330 (2010) (quoting Branson v. Port of
Seattle, 152 Wash.2d 862, 877, 101 P.3d 67 (2004)).


40 An exception to this requirement exists only in “ ‘rare occasions where the interest of the
public in the resolution of an issue is overwhelming.’ ” To-Ro, 144 Wash.2d at 416, 27 P.3d
1149 (quoting In re Disciplinary Proceeding Against Deming, 108 Wn.2d 82, 122-23, 736
P.2d 639, 744 P.2d 340 (1987) (Utter, J., concurring)). The parties do not argue that this
exception applies.


¶148 It is clear, based on our holdings and conclusions herein, that a justiciable controversy
remains.


[27] ¶149 Alternatively, Granite State asks this court (as it asked the trial court) to invoke its
equitable authority to dismiss Gull's declaratory judgment action without prejudice, subject to what
it contends should be Gull's exhaustion of a $16.7 million surplus of settlement payments already
received. Gull, relying on Sorenson v. Pyeatt, 158 Wash.2d 523, 146 P.3d 1172 (2006), counters
that Granite State must defeat its declaratory judgment claim based on principles of law, not equity.


¶150 In Sorenson, the court announced that “it is a fundamental maxim that equity will not
intervene where there is an adequate remedy at law” and, in determining *899  whether to exercise
equitable powers, “Washington courts follow the general rule that equitable relief will not be
accorded when there is a clear, adequate, and complete remedy at law.” 158 Wash.2d at 543, 146
P.3d 1172.


¶151 Given that Gull's declaratory judgment claim is justiciable, Granite State has not set forth
sufficient grounds to warrant equitable relief.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025768282&pubNum=0000800&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_800_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_759 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025768282&pubNum=0000800&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_800_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_759 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666949&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_411 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973124948&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_815 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021079064&pubNum=0000800&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_800_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_141 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005513439&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_877 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005513439&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_877 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666949&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_416&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_416 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001666949&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_416&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_416 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010622669&pubNum=0004645&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010622669&pubNum=0004645&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010622669&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_543 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010622669&pubNum=0000804&originatingDoc=I8a5d73e0045e11ec954f873ead93f580&refType=RP&fi=co_pp_sp_804_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_543 





Gull Industries, Inc. v. Granite State Insurance Company, 18 Wash.App.2d 842 (2021)
493 P.3d 1183


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 50


[28] ¶152 Affirmed in part, reversed in part, and remanded. 41 , 42


41 We note that final judgment has not been entered in this case. Thus, all of the trial court's
rulings remain interlocutory and are subject to revision by the trial court. “[T]he authority of
trial courts to revisit interlocutory orders ‘allows them to correct not only simple mistakes,
but also decisions based on shifting precedent.’ ” Chaffee v. Keller Rohrback LLP, 200 Wash.
App. 66, 76-77, 401 P.3d 418 (2017) (quoting United States v. Martin, 226 F.3d 1042, 1049
(9th Cir. 2000)). Accordingly, the parties are free to ask the trial court to revisit its rulings, in
light of this opinion, if warranted. And the trial court is free to do so, even absent a request
from the parties.


42 This is an extremely complex case. Although we have revised several of the trial court's
rulings, we wish to express our admiration for the obvious hard work and diligence the trial
court has expended on this litigation so far.
Similarly, after reviewing the appellate briefing and the actions of the attorneys in the trial
court, as reflected in the record presented, we wish to acknowledge the excellent work done
by the lawyers herein. All parties are ably represented. That is clear—even when answers to
the legal issues created by their imaginations and ingenuity are not.


Mann, C.J., and Verellen, J., concur.


Reconsideration denied November 9, 2021.


Review denied at 199 Wn.2d 1007 (2002).


All Citations


18 Wash.App.2d 842, 493 P.3d 1183


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2 Cal.3d 192, 465 P.2d 841, 84 Cal.Rptr. 705
Supreme Court of California


MAXINE L. HERZOG et al., Plaintiffs and Appellants,
v.


NATIONAL AMERICAN INSURANCE COMPANY et al., Defendants and Respondents.


L.A. No. 29682.
Mar. 16, 1970.


SUMMARY


A collision on a freeway between a motor bike and an automobile resulted in the death of both
the operator of the motor bike and the driver of the car. On the date of the accident the owner of
the motor bike was the named insured in an owner's motor vehicle liability policy. On the same
date the operator of the motor bike was an included insured under the comprehensive personal
liability provisions of a homeowner's policy issued to his father. The site of the accident was several
miles from the premises of the insured. The heirs of the driver of the car, alleging that the fatal
collision resulted from the negligence of the motor bike operator, brought an action for declaratory
relief against the insurer issuing the homeowner's policy seeking a declaration that the policy
provided coverage of the accident and that the insurer was therefore obligated to pay any judgment
for wrongful death up to the policy limits. However, the policy excluded coverage for damages
resulting from the ownership or use of automobiles while away from the homeowner's premises,
and the trial court held that coverage of the accident in question was not provided by the policy.
Judgment was entered accordingly. (Superior Court of Orange County, Robert L. Corfman, Judge)


The Supreme Court affirmed the judgment of the trial court. Plaintiffs contended on appeal that
the subject policy, because it provided for coverage as to automobile-related accidents occurring
on the premises of the insured and the ways immediately adjoining those premises, was a
policy of automobile or motor vehicle liability insurance which, under the doctrine of an earlier
Supreme Court case, incorporated all statutory provisions applicable to such policies, including the
provision requiring coverage within the continental limits of the United States. Therefore, plaintiffs
concluded, the provision of the subject policy purporting to limit automobile coverage to the
premises of the insured and the ways immediately *193  adjoining was void, full coverage within
the continental limits of the United States automatically resulted, and such coverage embraced
the accident in question. The Supreme Court stated, however, that it did not agree with the major
premise of plaintiffs' argument. The court noted that a homeowner's policy generally binds the
insurer to pay damages resulting from accidents in and around the home and that it is generally
understood other insurance affords coverage for use of an automobile away from the home on
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streets and highways. Further, it was noted that the reasonable expectations of the insurer under
a homeowner's policy do not contemplate coverage for automobile-related accidents that occur
beyond the limited area of the homeowner's premises and that this is manifested by the type of
information sought in an application for such a policy and the relatively small premiums charged.
Though agreeing that the phrase “ways immediately adjoining” was somewhat imprecise, the court
stated that it did not believe that it was so ambiguous as to defy reasonable construction in the
context of a particular case. Such construction in the instant case, the court stated, led it to conclude
that the accident in question, which took place on a freeway several miles from the premises of the
insured, occurred away from the premises of the insured or the ways immediately adjoining. Thus,
the court held, coverage of that accident was not provided by the policy. (Opinion by Sullivan, J.,
expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Automobiles and Highway Traffic § 68(8)--Insurance--Exceptions and Exclusions:Insurance §
189(2)--Risks--Liability Insurance.
Neither the parties' intent nor their reasonable expectations contemplate that the personal liability
provisions of a homeowner's policy, excluding from coverage damages resulting from the
ownership or use of automobiles while away from the homeowner's premises or ways immediately
adjoining, should provide coverage for automobile accidents occurring away from the immediate
vicinity of the home.


[See Cal.Jur.2d, Insurance, § 506; Am.Jur.2d, Insurance, § 1430.]


(2)
Automobiles and Highway Traffic § 68(8)Insurance--Exceptions and Exclusions:Insurance § 59--
Interpretation--Intent of Parties.
In determining whether a homeowner's policy, excluding coverage of damages resulting from the
ownership or use of automobiles while away from the owner's premises or ways immediately
adjoining, is an automobile *194  or motor vehicle liability policy subject to the doctrine
incorporating all applicable statutory provisions, the Supreme Court takes cognizance of the intent
and reasonable expectations of the parties entering into the agreement.


(3)
Insurance § 189(2)Risk--Liability Insurance.
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Generally speaking, a personal liability home owner's policy binds the insurer to pay damages
for which the insured becomes liable as a result of accidents in and around his home, including
hazards associated with garaging or parking an automobile on the owner's premises, but not
hazards concerned with use of an automobile away from the home on streets and highways, for
which other insurance is customarily carried and generally understood to afford coverage.


(4)
Insurance § 189(2)Risk--Liability Insurance.
The reasonable expectations of the insurer under a homeowner's policy—as manifested by the
type of information sought in the application for such a policy and the relatively small premiums
charged—clearly do not contemplate coverage for automobile-related accidents that occur beyond
the limited area of the homeowner's premises; nor do the reasonable expectations of the insured
contemplate that his homeowner's policy will provide such extended automobile coverage. Other
insurance, with a premium commensurate to the increased risk, is available for that purpose and
is customarily obtained by the homeowner.


(5a, 5b)
Automobiles and Highway Traffic § 68(8)--Insurance--Exceptions and Exclusions:Insurance §
189(2)--Risks--Liability Insurance.
A provision in a homeowner's policy for coverage of automobile-related accidents on ways
immediately adjoining the insured's premises does not transform the policy into an automobile or
motor vehicle liability policy subject to the doctrine that incorporated within it are all statutory
provisions applicable to motor vehicle liability insurance. (Overruling to the extent that it is
inconsistent herewith Pacific Employers Ins. Co. v. Maryland Casualty Co., 65 Cal.2d 318 [54
Cal.Rptr. 385, 419 P.2d 641].)


(6)
Automobiles and Highway Traffic § 68(5)--Insurance-- Construction:Insurance § 60(7)--
Interpretation--Homeowner's Policy.
Though, in a homeowner's policy excluding from coverage damages resulting from the ownership
or use of an automobile while away from the premises or on ways immediately adjoining, the
phrase “ways immediately adjoining” is somewhat imprecise, it is not so ambiguous as to defy
reasonable *195  construction in the context of a particular case; and an accident that took place
on a freeway several miles from the insured premises was not within the coverage provided by
the policy.
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Respondents.


SULLIVAN, J.


Plaintiffs, the heirs at law of Kenneth Herzog, appeal from a judgment declaring that a certain
homeowner's insurance policy issued by defendant National American Insurance Company to the
father of Gerald Mason, the tortfeasor, did not cover their claim for wrongful death caused by
young Mason's negligent operation of a motor vehicle.


On September 24, 1965, Gerald Mason, operating a motor bike which he had borrowed from a
friend, collided with a car driven by Kenneth Herzog on the Anaheim Boulevard overpass of the
Santa Ana Freeway. Both operators were killed.


On the date in question the owner of the motor bike, one Richard Packer, was the named insured
in an owner's motor vehicle liability policy issued by Elite Insurance Company, with maximum
coverage of $10,000 for one occurrence. On the same date Gerald Mason was an included insured
under the comprehensive personal liability provisions of a homeowner's policy issued on January
6, 1965, by defendant National to his father, Robert Mason; the maximum coverage of this policy
was $25,000 for one occurrence. Robert Mason, the father of Gerald, was also the named insured
*196  in an owner's motor vehicle liability policy issued by Farmer's Insurance Group covering
two automobiles owned by him.


The heirs of Kenneth Herzog, alleging that the fatal collision resulted from the negligence of Gerald
Mason, brought an action for declaratory relief against defendant National seeking a declaration
that the homeowner's policy provided coverage of the accident and that National was therefore
obligated to pay any judgment for wrongful death up to the limits of its policy.


(1a) The personal liability provisions of the policy in question provide that National shall “pay on
behalf of the Insured [which is defined elsewhere in the policy to include the named insured's minor
dependents] all sums which the Insured shall become legally obligated to pay as damages because
of bodily injury [which is defined to include death from bodily injury] or property damage, ....”
Expressly excluded from this coverage are damages resulting from “the ownership, maintenance,
operation, use, loading or unloading of (1) automobiles [defined as a ‘land motor vehicle’] or
midget automobiles while away from the premises or the ways immediately adjoining, ....”
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The trial court held that the accident occurred “away from the premises [i.e., Mason's home in
Anaheim] or the ways immediately adjoining,” and that coverage was therefore not provided by
the policy. Judgment was entered accordingly.


Plaintiffs contend that the subject policy, because it provides for coverage as to automobile-related
accidents occurring on the premises of the insured and “the ways immediately adjoining” those
premises, is a policy of automobile or motor vehicle liability insurance which, under the doctrine
of Wildman v. Government Employees' Ins. Co. (1957) 48 Cal.2d 31 [307 P.2d 359], incorporates
all statutory provisions applicable to such policies. Among such statutory provisions, so their
argument runs, is that set forth in section 16451 of the Vehicle Code requiring coverage “within
the continental limits of the United States.” Therefore, they conclude, the provision of the subject
policy purporting to limit automobile coverage to the premises of the insured and “the ways
immediately adjoining” is void, full coverage within the continental limits of the United States
automatically results, such coverage embraces Mason's accident on the freeway, and the judgment
must be reversed.


Because we do not agree with the major premise of plaintiffs' argument, we need not address
ourselves to its minor premise. 1  *197


1 We therefore offer no present opinion as to the effect of certain 1963 amendments to the
Vehicle and Insurance Codes. (Veh. Code, §§ 16057, 16450; Ins. Code, § 11580.1.) (See
Comment, The Pacific Case (1967) 2 U.S.F. L.Rev. 120.)


(2) In determining whether the policy here in question is an automobile or motor vehicle
liability policy subject to the Wildman doctrine we take cognizance of “the intent and reasonable
expectations of the parties in entering into the agreement.” (Atlantic Nat. Ins. Co. v. Armstrong
(1966) 65 Cal.2d 100, 112 [52 Cal.Rptr. 569, 416 P.2d 801]; see Gray v. Zurich Ins. Co. (1966)
65 Cal.2d 263, 269, fn. 5 [54 Cal.Rptr. 104, 419 P.2d 168] and accompanying text.) ( 3) Generally
speaking, the personal liability provisions of a homeowner's policy bind the insurer to pay damages
for which the insured shall become liable as a result of accidents in and around his home. 2  The
automobile, which has become virtually a practical necessity in our mobile society, is customarily
garaged or parked on the premises of the home or on adjoining streets. Quite apart from its general
use away from the home, to the extent that it is used within the above circumscribed area it presents
hazards closely associated with the home and manifestly encompassed by coverage for home-
related accidents. To the extent that it is generally and normally used away from the home on
streets and highways, it presents hazards not closely associated with the home, for which other
insurance is customarily carried and is generally understood to afford coverage. 3
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2 We recognize, of course, that the personal liability provisions of a homeowner's policy also
provides coverage for certain accidents occurring away from the home. It is our intention
here to give a general characterization reflecting the primary purpose of such a policy.


3 It is clear, of course, that homeowner's and automobile or motor vehicle policies may in some
circumstances provide overlapping coverage.


(4) The reasonable expectations of the insurer in a homeowner's policy -as additionally manifested
in the type of information sought upon application for such a policy and the relatively small
premiums charged- clearly do not contemplate coverage for automobile-related accidents which
occur beyond this limited area. Nor do the reasonable expectations of the insured contemplate that
his homeowner's policy will provide such extended automobile coverage; other insurance, with a
premium commensurate to the increased risks, is available for that purpose, and, as in the case at
bench, is customarily obtained by the homeowner.


(1b) From the foregoing it clearly appears that neither the intent of the parties nor their reasonable
expectations contemplate that the personal liability provisions of a homeowner's policy should
provide coverage for automobile accidents occurring away from the immediate vicinity of the
home. Thus, any construction of the policy which would provide such extended coverage would
be contrary to the intent and reasonable expectations of both insurer and insured.


Plaintiffs contend, however, that such a construction is required by our *198  decision in Pacific
Employers Ins. Co. v. Maryland Casually Co. (1966) 65 Cal.2d 318 [54 Cal.Rptr. 385, 419 P.2d
641]. In that case we held that a general comprehensive liability policy issued to a supplier
of forklifts, although expressly excluding coverage of motor vehicle accidents away from the
premises of the insured and “ways immediately adjoining,” nevertheless must be deemed to
provide coverage for an accident arising out of the use of a leased forklift on the premises of the
lessee. We there reasoned that the provision for coverage on the “ways immediately adjoining”
the premises of the insured was sufficient to render the policy in question an automobile or motor
vehicle liability policy which, under the doctrine of Wildman v. Government Employees' Ins. Co.,
supra., 48 Cal.2d 31, was required to provide coverage “within the continental limits of the United
States” (Veh. Code, § 16451), and therefore that coverage of the subject accident was required.


Because the facts of the case at bench so markedly differ from those before us in Pacific Employers,
we are not now called upon to reappraise the reasoning and result of that decision. Whatever
present vitality Pacific Employers may have in realistically comparable factual contexts, we have
concluded that it is not applicable to the case now under consideration. (5a) The fact that a
homeowner's policy provides coverage for automobile-related accidents on the “ways immediately
adjoining” the insured premises does not transform that policy into an automobile or motor vehicle
liability policy subject to the Wildman principle. 4



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=65CALIF2D318&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=65CALIF2D318&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966130867&pubNum=661&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966130867&pubNum=661&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=48CALIF2D31&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=48CALIF2D31&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAVES16451&originatingDoc=I0188662efad311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Herzog v. National American Ins. Co., 2 Cal.3d 192 (1970)
465 P.2d 841, 84 Cal.Rptr. 705


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


4 The 1968 amendment to section 11580.1 of the Insurance Code, although inapplicable to
the 1965 homeowner's policy before us, manifests legislative agreement with the conclusion
here stated: “(g) Nothing in this section nor in Section 16057 or 16450 of the Vehicle Code
shall be construed to constitute a homeowner's policy as an ‘automobile liability policy’
within the meaning of Section 16057 of said code nor as a ‘motor vehicle liability policy’
within the meaning of Section 16450 of said code, notwithstanding that such homeowner's
policy may provide automobile or motor vehicle liability coverage on insured premises or the
ways immediately adjoining. For the purposes of this section, ‘homeowner's policy’ means
an insurance policy providing fire and other insurances covering either residence properties
occupied by not more than four families and appurtenances, or the contents thereof other
than merchandise, or both.”


It remains to apply the indicated territorial exclusion to the facts of the instant case. (6) While
we agree that the phrase “ways immediately adjoining” is somewhat imprecise, we do not believe
that it is so ambiguous as to defy reasonable construction in the context of a particular case. (See
Lendway v. Muse (1964) 83 N.J. Super 256 [199 A.2d 391]; Pickens v. Maryland Casually Co.
(1942) 141 Neb. 105 [2 N.W.2d 593]; Comment, The Pacific Case, supra., 2 U.S.F. L.Rev. 120,
134–135; cf. Annot. 23 A.L.R.3d 1230, 1238–1241.) 5  Such construction in the instant case leads
*199  us to conclude without hesitation that the accident in question, which took place on the
Santa Ana Freeway, 6  occurred “away from the premises [of the insured] or the ways immediately
adjoining, ....” Thus, coverage of that accident is not provided by the policy.


5 We do not suggest any doubt as to the validity of the principle that doubts as to meaning must
be resolved against the insurer. (See Gray v. Zurich Ins. Co., supra., 65 Cal.2d 263.) We do
suggest that language which might be considered ambiguous as applied to some circumstancs
is not necessarily ambiguous per se. “When a geographic area of use is specified, it may
be necessary to construe the policy provision to determine when a use made by the insured
comes within the policy provision. While ambiguities are to be construed in favor of the
insured, the construction of the policy should not negate geographical limitations which were
clearly intended.” (12 Couch on Insurance 2d (1964), § 45.150; fns. omitted.)


6 It was stated by counsel at oral argument that the site of the accident was three to five miles
from the premises of the insured.


(5b) To the extent that it is inconsistent herewith, the case of Pacific Employers Ins. Co. v. Maryland
Casualty Co., supra., 65 Cal.2d 318, is overruled.


The judgment is affirmed.
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Tobriner, Acting C. J., McComb, J., Peters, J., Mosk, J., and Burke, J., concurred. *200
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433 N.W.2d 82
Supreme Court of Minnesota.


INTERSTATE FIRE & CASUALTY COMPANY, Respondent,
v.


AUTO-OWNERS INSURANCE COMPANY, Petitioner, Appellant.


No. C5-87-1877.
|


Dec. 9, 1988.


Synopsis
School's excess insurer sued to recover excess benefits it had paid for injuries student had sustained
in gym class while playing basketball with insured student. Insured student's homeowner's insurer
moved for summary judgment, and the District Court, Hennepin County, Michael J. Davis, J.,
granted motion. Excess insurer appealed. The Court of Appeals, Forsberg, J., 421 N.W.2d 355,
reversed and remanded. On further review, the Supreme Court, Yetka, J., held that excess clause
in umbrella policy issued by school's secondary insurer was intended to limit secondary insurer's
exposure vis-a-vis only the primary carrier identified in policy.


Judgment of Court of Appeals reversed; trial court's judgment reinstated.


West Headnotes (1)


[1] Insurance Primary and Excess Insurance
Insurance Scope of Coverage
Excess clause in umbrella policy issued by school's secondary insurer was intended to limit
secondary insurer's exposure vis-a-vis only that provided by primary carrier identified in
policy and did not entitle secondary insurer to seek reimbursement, for sums that school
was obligated to pay for injuries student sustained in gym class, from second student's
homeowner's insurer; accident was precisely the type of risk which secondary insurer
intended to cover in providing catastrophic insurance to school district.


34 Cases that cite this headnote
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*82  Syllabus by the Court


In a dispute between two conflicting insurance policies, summary judgment is *83  appropriate
where the umbrella carrier more clearly intended to insure against accidents occurring on school
property.


Attorneys and Law Firms


Kevin S. Carpenter, Quinlivan, Sherwood, Spellacy & Tarvestad, St. Cloud, for appellant.


Kay Nord Hunt, Thomas E. Peterson, Minneapolis, for respondent.


Heard, considered, and decided by the court en banc.


Opinion


YETKA, Justice.


The dispute in this case is between two insurance companies as to which one is the primary insurer
responsible to pay damages to Kenneth DeCent. DeCent, a student at a public high school, was
injured during a physical education class taught by David Trefethen and assisted by Jim Leitch, a
high school senior. The school district had general liability insurance with Continental Insurance
Company and umbrella liability insurance with respondent, Interstate Fire & Casualty Company.
The injured plaintiff, Kenneth DeCent, settled for the Continental policy limits of $500,000 and an
additional $310,863 paid by Interstate. Leitch was covered also by his father's homeowners liability
policy written by appellant, Auto-Owners Insurance Company. Interstate claims reimbursement
from Auto-Owners for the $310,863 it paid towards the settlement. The trial court found for
Auto-Owners, holding that Interstate should pay as it was “closest to the risk.” The court of
appeals reversed and found that Auto-Owners had the primary liability and should thus reimburse
Interstate.


We reverse the court of appeals and reinstate the grant of summary judgment for Auto-Owners
awarded by the trial court.


The facts of this case are basically undisputed. On March 28, 1977, Kenneth DeCent, a junior
high school student, was injured in an accident occurring on school property during a physical
education class.


The accident occurred while DeCent was awaiting his turn to wrestle. DeCent picked up a
basketball and began bouncing it against the wall. The ball got loose and both Leitch-the student
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supervisor-and DeCent went to recover it. In order to prevent DeCent from reaching the ball, Leitch
grabbed him around the waist and lifted him off the ground. Leitch then either fell or dropped
DeCent on his head, breaking DeCent's neck. DeCent is now a quadriplegic.


DeCent's parents brought suit against the school, various administrators and teachers at the school,
and Jim Leitch. The DeCents settled all claims against named defendants for $810,863. The
school's primary insurance carrier, Continental Insurance Company, paid $500,000, and Interstate,
the school's secondary insurer, paid the remaining $310,863.


Interstate brought this suit seeking reimbursement from Auto-Owners for the $310,863 settlement
paid to Kenneth DeCent. Auto-Owners insured Jim Leitch, the student supervisor, under his
father's homeowners insurance. The policy provides:


This Company agrees to pay on behalf of the Insured all sums which the Insured
shall become legally obligated to pay as damages because of bodily injury or
property damage, to which this insurance applies, caused by an occurrence.
This Company shall have the right and duty, at its own expense, to defend any
suit against the insured seeking damages on account of such bodily injury or
property damage, even if any of the allegations of the suit are groundless, false or
fraudulent, but may make such investigation and settlement of any claim or suit
as it deems expedient. This Company shall not be obligated to pay any claim or
judgment or defend any suit after the applicable limit of this Company's liability
is exhausted by payment of judgments or settlements.


The policy further provides that, if there is other insurance available covering the same risk, it will
contribute either by equal shares or on a pro rata basis.


a. Except as provided in 7 b. below if the Insured has other valid and collectible *84  insurance
against a loss covered under Coverage E-Personal Liability, this Company shall not be liable
under this policy for a greater proportion of such loss than that stated in the applicable following
provision:


(1) Contribution by Equal Shares;


If all of such other insurance includes a provision for contribution by equal shares, this
Company shall not be liable for a greater proportion of such loss than would be payable if each
insurer contributes an equal share until the share of each insurer equals the lowest applicable
limit of liability under any one policy or the full amount of the loss is paid. With respect to
any amount of loss not so paid the remaining insurers then continue to contribute equal shares
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of the remaining amount of loss until each such insurer has paid its limit in full or the full
amount of the loss is paid.


(2) Contribution by Limits;


If any of such other insurance does not include a provision for contribution by equal shares,
this Company shall not be liable for a greater proportion of such loss than the applicable limit
of liability under this policy for such loss bears to the total applicable limit of liability of all
valid and collectible insurance against such loss.


The Interstate policy was an umbrella policy with a limit of $1,000,000. It contained the following
“excess” insurance provision:


OTHER INSURANCE: If other valid and collectible insurance with any other
insurer is available to the insured covering a loss also covered by this policy,
(other than insurance that is specifically in excess of the insurance afforded
by this policy) the insurance afforded by this policy shall be in excess of and
shall not contribute with such other insurance. Nothing herein shall be construed
to make this policy subject to the terms, conditions and limitations of other
insurance.


Auto-Owners moved for summary judgment on the grounds that either Interstate's policy came
before Auto-Owners' policy in the order of priority of payment or Auto-Owners did not cover
Leitch in this situation because he was engaged in a “business pursuit.” Interstate filed a cross-
motion for summary judgment, arguing that it was entitled to reimbursement from Auto-Owners
because its policy was secondary to Auto-Owners'.


The trial court granted appellant's motion for summary judgment, finding that Interstate's policy
was “closest to the risk” and that Leitch was engaged in a business pursuit so that he was not
covered under the Auto-Owners policy.


Interstate appealed. The court of appeals reversed, Interstate Fire & Casualty Co. v. Auto-Owners
Ins. Co., 421 N.W.2d 355 (Minn.App.1988), finding that Leitch was not engaged in a business
pursuit at the time of the accident so the Auto-Owners policy did cover him. 1  It also found
that the two insurance policies operated on different levels. Auto-Owners' policy was primary
and Interstate's was an umbrella policy designed only to cover any excess loss after the primary
insurer had paid. After reversing the summary judgment for Auto-Owners, the court denied
Interstate summary judgment and remanded the case for trial to determine whether Leitch had



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988038782&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988038782&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Interstate Fire & Cas. Co. v. Auto-Owners Ins. Co., 433 N.W.2d 82 (1988)
50 Ed. Law Rep. 1190


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


been negligent. A dissent argued that Interstate's policy more clearly contemplated coverage for
accidents sustained on school property than Auto-Owners' homeowners policy.


1 Both parties now concede coverage of Jim Leitch.


We granted Auto-Owners' petition for further review.


The issue raised on appeal is whether Auto-Owners is entitled to summary judgment because there
are no disputed material facts, and Interstate is the primary insurer as a matter of law.


On appeal from a summary judgment, this court determines whether there are any genuine issues
of material fact and whether the trial court erred in its application of the law. Betlach v. Wayzata
Condominium, 281 N.W.2d 328, 330 (Minn.1979). In this case, the facts are essentially *85
undisputed so this court need only review the trial court's application of the law in interpreting
the language of the two insurance contracts. See Iowa Kemper Ins. Co. v. Stone, 269 N.W.2d 885,
887 (Minn.1978).


The heart of this dispute is the interpretation of the respective other insurance clauses. Auto-
Owners' policy contains a “pro rata” clause to govern other insurance. It provides that if there is
other valid and collectible insurance, Auto-Owners will pay only its pro rata share of the loss in
the proportion that the limit of its policy bears to the aggregate limits of all valid and collectible
insurance or in equal shares if the other policies so provide.


Interstate's policy contains an “excess” clause to govern other insurance. It provides that its liability
is limited to the amount by which the loss exceeds the coverage provided by other valid and
collectible insurance.


The threshold question in this appeal is whether a pro rata and an excess clause conflict. Appellant
argues that they do; consequently, the court must determine which policy is “closest to the risk.”
Respondent argues that the two clauses can be reconciled so that the “closest-to-the-risk” analysis
is unnecessary.


Minnesota has taken a different approach than the majority of jurisdictions in deciding whether
excess and pro rata clauses conflict. The majority position reconciles the two clauses by
interpreting the policy containing the excess clause as secondary coverage where there is another
policy covering the same risk. The courts reason that, where an excess clause is inserted in a
liability insurance policy, the usual intent of the insurer is to provide only secondary coverage.
On the other hand, a pro rata clause “is intended to become effective only when other valid and
effective primary insurance is available.” Comment, Concurrent Coverage in Automobile Liability
Insurance, 65 Colum.L.Rev. 319, 328 (1965) (emphasis in original) (cited with approval in Jones
v. Medox, Inc., 430 A.2d 488, 491 (D.C.App.1981)).
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In this case, the trial court found that the two clauses did conflict and Interstate's policy was “closest
to the risk.” In reversing the granting of summary judgment, the court of appeals did not apply
the “closest-to-the-risk” test because it did not find a conflict between the two clauses. The court
adopted the reasoning of Jones v. Medox, Inc. and found that, in the pro rata clause, other valid
and collectible insurance refers only to primary insurance. Since Interstate's coverage was only
secondary, Auto-Owners' pro rata provision did not apply to it; consequently, Auto-Owners was
not entitled to summary judgment.


In support of its reasoning, the court of appeals described the special nature of umbrella coverage:


The courts are not ignorant of the desirable socio-economic consequences
attendant upon the providing of umbrella or catastrophic coverages. They
recognize that this involves no attempt upon the part of a primary insurer to limit
a portion of its risk by describing it as “excess,” nor the employment of devices
to escape responsibility. Therefore, umbrella coverages, almost without dispute,
are regarded as true excess over and above any type of primary coverage, excess
provisions arising in regular policies in any manner, or escape clauses. 8A
Appleman, Insurance Law and Practice, § 4909.85 (rev. ed. 1981) (emphasis
added) (footnotes omitted).


Interstate, 421 N.W.2d at 358.


In Minnesota, this court does not simply look at the type of “other insurance” clauses involved.
In Integrity Mutual Insurance v. State Automobile & Casualty Underwriters Insurance Co., 307
Minn. 173, 175, 239 N.W.2d 445, 446 (1976), this court explained that the better approach was
to “allocate respective policy coverages in light of the total policy insuring intent, as determined
by the primary risks upon which each policy's premiums were based and as determined by the
primary function of each policy.” In Integrity, this court found that an excess clause and a pro rata
clause do conflict. Id. at 176-77, 239 N.W.2d at 447.


*86  Appellant argues that, because this court found that an excess and a pro rata clause conflict in
Integrity, the court must employ the “closest-to-the-risk” analysis in this case. Auto-Owners lists
three factors that the court set out in considering which policy is “closest to the risk:”


(1) Which policy specifically described the accident-causing instrumentality?


(2) Which premium is reflective of the greater contemplated exposure?
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(3) Does one policy contemplate the risk and use of the accident-causing instrumentality with
greater specificity than the other policy-that is, is the coverage of the risk primary in one policy
and incidental to the other?


Auto Owners Ins. Co. v. Northstar Mut. Ins. Co., 281 N.W.2d 700, 704 (Minn.1979).


Respondent points out that, in Jostens, Inc. v. Mission Insurance Co., 387 N.W.2d 161
(Minn.1986), this court did not use the “closest-to-the-risk” analysis to determine priority of
coverage between an underlying carrier and an umbrella carrier.


While the underlying carrier is said to be primary and the umbrella carrier is
said to be excess, this is not the same relationship as between two carriers in the
usual primary-excess situation, where one insurer is primary because “closest to
the risk,” thereby leaving the other insurer as excess.


Id. at 165. In Jostens, however, the umbrella carrier, Mission, had specifically required Jostens to
carry a certain amount of underlying insurance, which was provided by Wausau. Consequently,
Mission's coverage was secondary to Wausau's primary coverage. Here, Interstate designed its
coverage to be secondary to Continental's, the underlying carrier. The policy specifically so
provides. Continental, however, is not contesting its coverage; it has already paid up to its limits. 2


The relationship between Interstate's and Auto-Owners' coverage is not as specifically defined.
Interstate's policy does not name Auto-Owners as an underlying insurer. Because Interstate and
Auto-Owners do not stand in relationship to each other as umbrella carrier and underlying carrier
as in Jostens, further analysis is necessary.


2 Interstate's policy provides that, “[i]n the event of * * * exhaustion of the aggregate limits
of liability under said underlying insurances by reason of losses paid hereunder, this policy
shall * * * continue in force as underlying insurance.” This clause seems to provide that, once
Continental has paid up to its limits, Interstate becomes the underlying, or primary, insurer.


It appears to us that, in this case, rather than applying the three-part “closest-to-the-risk” test, it
is more helpful to use the broader approach set out in Integrity of allocating respective policy
coverages in light of the total policy insuring intent, as determined by the primary policy risks and
the primary function of each policy. 307 Minn. 173, 175, 239 N.W.2d 445, 446. As the dissent of the
court of appeals notes, Interstate, the umbrella carrier, contracted with the school district to provide
coverage in excess of the underlying insurance provided by Continental, the primary carrier. While
it is true that Interstate relied on Continental's primary coverage in setting its premium, Interstate
was not further relying on each student having a family homeowners policy when it calculated
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its risk in insuring the school district. The umbrella policy contemplated coverage for accidents
and injuries sustained on school property during school events. This injury caused by a student
supervisor during a physical education class is precisely the type of risk Interstate intended to
cover in providing catastrophic insurance to the school district. To hold that Auto-Owners is the
primary insurer for this accident would be to ignore the intent of the respective policies.


Accordingly, we reverse the court of appeals and reinstate the trial court's grant of summary
judgment in favor of Auto-Owners.


WAHL and SIMONETT, JJ., took no part in the consideration or decision of this matter.


All Citations


433 N.W.2d 82, 50 Ed. Law Rep. 1190
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summary adjudication in favor of the insured on its 
declaratory judgment and breach of contract cross-
claims against appellant excess insurer. The excess 
insurer sought review.


Overview
The court held that, under the language of the excess 
insurer's excess policy, the excess insurer's indemnity 
obligation did not attach until all collectible primary 
policies had been exhausted. In the context of the 
excess insurer's policy, "underlying insurance" simply 
meant primary insurance. The policy's "retained limit" 
definition, considered with two other provisions 
highlighted by the insured, made clear that "underlying 
insurance" was not only scheduled insurance, but any 
other collectible primary insurance as well. The court 
observed that the excess insurer's policy language was 
silent as to whether the underlying primary policies had 
to be aggregated before excess insurance was 
available. Under the language of the primary insurer's 
1974 primary policy, the primary insurer's liability could 
not exceed $500,000 per occurrence. The primary 
insurer's policy language did not permit stacking of its 
various policies. Having chosen the 1974 primary policy 
to respond to any claims triggered by that policy, the 
insured could recover from the excess insurer to the 
extent that a claim exceeded that $500,000 per 
occurrence limit specified in the 1974 primary policy.


Outcome
The court reversed the grant of summary adjudication 
and entry of judgment for the insured and against the 
excess insurer and remanded the case to the trial court 
for further proceedings.
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LexisNexis® Headnotes


Civil Procedure > ... > Summary 
Judgment > Motions for Summary 
Judgment > General Overview


Civil Procedure > ... > Summary 
Judgment > Appellate Review > Standards of 
Review


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof


HN1[ ]  Summary Judgment, Motions for Summary 
Judgment


A motion for summary adjudication shall be granted only 
if it completely disposes of a cause of action, an 
affirmative defense, a claim for damages, or an issue of 
duty. Code Civ. Proc., § 437c, subd. (f)(1). The moving 
party bears an initial burden of production to make a 
prima facie showing of the nonexistence of any triable 
issue of material fact; if he carries his burden of 
production, he causes a shift, and the opposing party is 
then subjected to a burden of production of his own to 
make a prima facie showing of the existence of a triable 
issue of material fact. A prima facie showing is one that 
is sufficient to support the position of the party in 
question. An appellate court independently reviews an 
order granting summary adjudication.


Insurance 
Law > ... > Coverage > Triggers > General 
Overview


Insurance Law > Types of Insurance > Excess 
Insurance > General Overview


HN2[ ]  Coverage, Triggers


There are two levels of insurance coverage—primary 
and excess. Primary insurance is coverage under which 
liability attaches to the loss immediately upon the 


happening of the occurrence. Liability under an excess 
policy attaches only after all primary coverage has been 
exhausted. Before coverage attaches under an excess 
or umbrella policy, the policy limits of the underlying 
primary policy or policies normally must be exhausted. 
Primary coverage is exhausted when the primary 
insurers pay their policy limits in settlement or to satisfy 
a judgment against the insured. Where several primary 
policies are in effect, the issue arises whether the policy 
limits of one or all of such policies must be exhausted 
(or otherwise off the risk) before excess coverage 
applies.


Insurance Law > Types of Insurance > Excess 
Insurance > General Overview


Insurance Law > Claim, Contract & Practice 
Issues > Policy Interpretation > General Overview


HN3[ ]  Types of Insurance, Excess Insurance


Normal rules of policy interpretation apply in determining 
coverage under both primary and excess insurance 
policies. Although insurance contracts have special 
features, they are still contracts to which the ordinary 
rules of contractual interpretation apply. Thus, the 
mutual intention of the contracting parties at the time the 
contract was formed governs. Civ. Code, § 1636. A 
court ascertains that intention solely from the written 
contract if possible, but also considers the 
circumstances under which the contract was made and 
the matter to which it relates. Civ. Code, §§ 1639, 1647. 
The court considers the contract as a whole and 
interprets the language in context, rather than interprets 
a provision in isolation. Civ. Code, § 1641. The court 
interprets words in accordance with their ordinary and 
popular sense, unless the words are used in a technical 
sense or a special meaning is given to them by usage. 
Civ. Code, § 1644. Although the primary policy may be 
consulted in interpreting an excess policy, each policy is 
a separate document and is interpreted separately.


Insurance 
Law > ... > Coverage > Triggers > Exposure 
Triggers


Insurance Law > ... > Excess 
Insurance > Obligations > General Overview


HN4[ ]  Triggers, Exposure Triggers
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The principle of horizontal exhaustion is the notion that 
all primary insurance must be exhausted before a 
secondary insurer will have exposure. Horizontal 
exhaustion raised particular problems in cases of 
continuous loss, because, in such cases, primary 
liability insurers may have exposure to defend (and 
perhaps indemnify) claims arising before or after the 
effective dates of such policies. Primary policies may 
have defense and coverage obligations that make them 
underlying insurance to excess policies that were 
effective in entirely different time periods and that may 
not have expressly described such primary policies as 
underlying insurance. Absent a provision in the excess 
policy specifically describing and limiting the underlying 
insurance, a horizontal exhaustion rule should be 
applied in continuous loss cases. In other words, all of 
the primary policies in force during the period of 
continuous loss will be deemed primary policies to each 
of the excess policies covering that same period. Under 
the principle of horizontal exhaustion, all of the primary 
policies must exhaust before any excess will have 
coverage exposure.


Insurance Law > Types of Insurance > Excess 
Insurance > Apportionment of Liability


Insurance 
Law > ... > Coverage > Triggers > Continuous 
Triggers


HN5[ ]  Excess Insurance, Apportionment of 
Liability


Stacking policy limits means that when more than one 
policy is triggered by an occurrence, each policy can be 
called upon to respond to the claim up to the full limits of 
the policy. When the policy limits of a given insurer are 
exhausted, the insured is entitled to seek 
indemnification from any of the remaining insurers that 
were on the risk. Allowing an insured to stack policies 
under those circumstances properly incorporates the 
Montrose continuous injury trigger of coverage rule and 
the Aerojet all sums rule, and effectively stacks the 
insurance coverage from different policy periods to form 
one giant policy with a coverage limit equal to the sum 
of all purchased insurance policies. Instead of treating a 
long-tail injury as though it occurred in one policy period, 
this approach treats all the triggered insurance as 
though it were purchased in one policy period. The 
insured has access to far more insurance than it would 
ever be entitled to within any one period. The all-sums-


with-stacking rule means that the insured has immediate 
access to the insurance it purchased. It does not put the 
insured in the position of receiving less coverage than it 
bought. It also acknowledges the uniquely progressive 
nature of long-tail injuries that cause progressive 
damage throughout multiple policy periods.


Insurance Law > Types of Insurance > Excess 
Insurance > Apportionment of Liability


Insurance 
Law > ... > Coverage > Triggers > Exposure 
Triggers


HN6[ ]  Excess Insurance, Apportionment of 
Liability


Although the California Supreme Court has adopted an 
"all-sums-with-stacking" default rule, it has made clear 
that the rule applies only in the absence of contrary 
policy language and that an insurer can avoid stacking 
by specifically including an antistacking provision in its 
policy.


Insurance 
Law > ... > Coverage > Triggers > Continuous 
Triggers


Insurance Law > Types of Insurance > Excess 
Insurance > General Overview


HN7[ ]  Triggers, Continuous Triggers


In the case of a continuing loss, excess insurance is in 
excess of all collectible primary insurance, not merely 
the scheduled primary policy or policies. That does not 
imply, however, that policy limits of primary policies may 
be (or must be) stacked, such that an insured recovers 
multiple policy limits for a single occurrence.


Headnotes/Summary


Summary


CALIFORNIA OFFICIAL REPORTS SUMMARY


In a dispute regarding who was responsible to indemnify 
an insured for asbestos claims that exceeded the 
$500,000 per occurrence limit set forth in its 1974 
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insurance policy with its primary insurer, the trial court 
granted summary adjudication in favor of the insured on 
its cross-claims against its excess insurer for 
declaratory judgment and for breach of contract. 
(Superior Court of Los Angeles County, No. BC249550, 
Carl J. West, Judge.)


The Court of Appeal reversed the grant of summary 
adjudication and entry of judgment against the excess 
insurer and remanded the case to the trial court for 
further proceedings. The court held that, under the 
language of the excess insurer's excess policy, the 
excess insurer's indemnity obligation did not attach until 
all collectible primary policies had been exhausted. In 
the context of the excess insurer's policy, “underlying 
insurance” simply meant primary insurance. The policy's 
“retained limit” definition, considered with two other 
provisions highlighted by the insured, made clear that 
“underlying insurance” was not only scheduled 
insurance, but any other collectible primary insurance as 
well. The court observed that the excess insurer's policy 
language was silent as to whether the underlying 
primary policies had to be aggregated before excess 
insurance was available. Under the language of the 
primary insurer's 1974 primary policy, the primary 
insurer's liability could not exceed $500,000 per 
occurrence. The primary insurer's policy language did 
not permit stacking of its various policies. Having 
chosen the 1974 primary policy to respond to any claims 
triggered by that policy, the insured could recover from 
the excess insurer to the extent that a claim exceeded 
that $500,000 per occurrence limit specified in the 1974 
primary policy. The court concluded that while, in the 
case of a continuing loss, excess insurance is in excess 
of all collectible primary insurance, not merely the 
scheduled primary policy or policies, that did not imply 
that policy limits of primary policies may be (or must be) 
stacked, such that an insured recovers multiple policy 
limits for a single occurrence. (Opinion by Suzukawa, J., 
with Willhite, Acting P. J., and Manella, J., concurring.)


 [*211] 


Headnotes


CALIFORNIA OFFICIAL REPORTS HEADNOTES


CA(1)[ ] (1) 


Insurance Contracts and Coverage § 44—Primary and 
Excess Policies—Attachment of Liability.


There are two levels of insurance coverage—primary 
and excess. Primary insurance is coverage under which 
liability attaches to the loss immediately upon the 
happening of the occurrence. Liability under an excess 
policy attaches only after all primary coverage has been 
exhausted. Before coverage attaches under an excess 
or umbrella policy, the policy limits of the underlying 
primary policy or policies normally must be exhausted. 
Primary coverage is exhausted when the primary 
insurers pay their policy limits in settlement or to satisfy 
a judgment against the insured. Where several primary 
policies are in effect, the issue arises whether the policy 
limits of one or all of such policies must be exhausted 
(or otherwise off the risk) before excess coverage 
applies.


CA(2)[ ] (2) 


Insurance Contracts and Coverage § 13—
Interpretation—Primary and Excess Policies—Intent of 
Parties—Ordinary and Popular Meaning of Words.


Normal rules of policy interpretation apply in determining 
coverage under both primary and excess insurance 
policies. Although insurance contracts have special 
features, they are still contracts to which the ordinary 
rules of contractual interpretation apply. Thus, the 
mutual intention of the contracting parties at the time the 
contract was formed governs (Civ. Code, § 1636). A 
court ascertains that intention solely from the written 
contract if possible, but also considers the 
circumstances under which the contract was made and 
the matter to which it relates (Civ. Code, §§ 1639, 
1647). The court considers the contract as a whole and 
interprets the language in context, rather than interprets 
a provision in isolation (Civ. Code, § 1641). The court 
interprets words in accordance with their ordinary and 
popular sense, unless the words are used in a technical 
sense or a special meaning is given to them by usage 
(Civ. Code, § 1644). Although the primary policy may be 
consulted in interpreting an excess policy, each policy is 
a separate document and is interpreted separately.


CA(3)[ ] (3) 


Insurance Contracts and Coverage § 44—Primary and 
Excess Policies—Principle of Horizontal Exhaustion.


The principle of horizontal exhaustion is the notion that 
all primary insurance must be exhausted before a 
secondary insurer will have exposure. Primary policies 
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may have defense and coverage obligations that make 
them underlying insurance to excess policies that were 
effective in entirely different time periods and that may 
not have expressly described such primary policies as 
underlying insurance. Absent a provision in the excess 
policy specifically describing and limiting the underlying 
insurance, a horizontal  [*212]  exhaustion rule should 
be applied in continuous loss cases. In other words, all 
of the primary policies in force during the period of 
continuous loss will be deemed primary policies to each 
of the excess policies covering that same period. Under 
the principle of horizontal exhaustion, all of the primary 
policies must exhaust before any excess will have 
coverage exposure.


CA(4)[ ] (4) 


Insurance Contracts and Coverage § 82—
Indemnification—All-sums-with-stacking Rule—Long-
tail Injury.


Stacking policy limits means that when more than one 
policy is triggered by an occurrence, each policy can be 
called upon to respond to the claim up to the full limits of 
the policy. When the policy limits of a given insurer are 
exhausted, the insured is entitled to seek 
indemnification from any of the remaining insurers that 
were on the risk. Allowing an insured to stack policies 
under those circumstances properly incorporates the 
Montrose continuous injury trigger of coverage rule and 
the Aerojet all sums rule, and effectively stacks the 
insurance coverage from different policy periods to form 
one giant policy with a coverage limit equal to the sum 
of all purchased insurance policies. Instead of treating a 
long-tail injury as though it occurred in one policy period, 
this approach treats all the triggered insurance as 
though it were purchased in one policy period. The 
insured has access to far more insurance than it would 
ever be entitled to within any one period. The all-sums-
with-stacking rule means that the insured has immediate 
access to the insurance it purchased. It does not put the 
insured in the position of receiving less coverage than it 
bought. It also acknowledges the uniquely progressive 
nature of long-tail injuries that cause progressive 
damage throughout multiple policy periods.


CA(5)[ ] (5) 


Insurance Contracts and Coverage § 82—
Indemnification—All-sums-with-stacking Rule—
Antistacking Provisions.


Although the California Supreme Court has adopted an 
“all-sums-with-stacking” default rule, it has made clear 
that the rule applies only in the absence of contrary 
policy language and that an insurer can avoid stacking 
by specifically including an antistacking provision in its 
policy.


CA(6)[ ] (6) 


Insurance Contracts and Coverage § 44—Primary and 
Excess Policies—Stacking.


An insured could not “stack” its primary insurer's primary 
policy limits. Instead, having chosen the particular 
primary policy at issue to respond to any claims 
triggered by that policy, the insured could recover from 
its excess insurer to the extent that a claim exceeded 
that $500,000 per occurrence limit specified in the 
primary policy.


[Cal. Forms of Pleading and Practice (2013) ch. 308, 
Insurance, § 308.302; Cal. Insurance Law & Practice 
(2013) ch. 49, § 49.20.]


 [*213] CA(7)[ ] (7) 


Insurance Contracts and Coverage § 44—Excess 
Policies—Continuing Loss.


In the case of a continuing loss, excess insurance is in 
excess of all collectible primary insurance, not merely 
the scheduled primary policy or policies. That does not 
imply, however, that policy limits of primary policies may 
be (or must be) stacked, such that an insured recovers 
multiple policy limits for a single occurrence.
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Duane Morris, Brian A. Kelly, Paul J. Killion and Kathryn 
T.K. Schultz for Certain London Market Insurers as 
Amici Curiae on behalf of Cross-defendant and 
Appellant.


Jones Day, Philip E. Cook, J.W. Montgomery III and 
Jason C. Wright for Cross-complainant and 
Respondent.


Gibson, Dunn & Crutcher, Scott R. Hoyt, Sarah Fleisig 
Powers; Pia, Anderson, Dorius, Reynard & Moss and 
Scott R. Hoyt for Cross-defendant and Respondent.


Judges: Opinion by Suzukawa, J., with Willhite, Acting 
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P. J., and Manella, J., concurring.


Opinion by: Suzukawa, J.


Opinion


 [**284]  SUZUKAWA, J.—


INTRODUCTION


We are well acquainted with this case, having 
addressed it several years ago in London Market 
Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 
652 [53 Cal. Rptr. 3d 154] (LMI). There, we considered 
whether thousands of asbestos bodily injury claims 
brought against respondent Kaiser Cement and 
Gypsum Corporation (Kaiser) constituted a single 
annual “occurrence” within the meaning of 
comprehensive general liability (CGL) policies issued by 
respondent Truck  [***2] Insurance Exchange (Truck). 
We concluded that they did not: Because under the 
relevant Truck policies “occurrence” meant injurious 
exposure to asbestos, the thousands of claims against 
Kaiser could not be deemed a single annual occurrence.


 [**285]  The present appeal concerns a separate but 
related coverage issue, which arises in part out of the 
Supreme Court's seminal decision in Montrose  [*214]  
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 
645 [42 Cal. Rptr. 2d 324, 913 P.2d 878] (Montrose). In 
Montrose, the court adopted a “‘continuous injury’ 
trigger of coverage” approach to continuing injury 
claims. Under that approach, bodily injuries and 
property damage that occur in several insurance policy 
periods are potentially covered by all policies in effect 
during those periods. (Id. at pp. 654–655, 689.) 
Montrose provides no guidance, however, as to how to 
apportion liability among insurers in continuing injury 
cases.


That question of apportioning liability for continuing 
injuries is raised squarely by the present case. Between 
1947 and 1987, Kaiser purchased primary insurance 
policies from four different insurers, including Truck. 
During many of the same years, Kaiser also purchased 
excess insurance policies. For purposes of this 
 [***3] litigation, Kaiser has selected the Truck CGL 
policy in effect in 1974 (the 1974 primary policy), which 
has a $500,000 per occurrence limit and no annual 
liability limit, to respond initially to all claims that allege 
asbestos exposure in that year. At issue here is who is 


responsible to indemnify Kaiser for asbestos claims that 
exceed the 1974 primary policy's $500,000 per 
occurrence limit. Kaiser and Truck contend that 
appellant Insurance Company of the State of 
Pennsylvania (ICSOP), which issued a first-level excess 
policy to Kaiser for 1974 (the 1974 excess policy), is 
responsible to pay claims over $500,000.1 ICSOP 
disagrees: It contends that primary insurance limits must 
be “stacked,” such that all available primary insurance 
policies—that is, all Truck policies issued to Kaiser 
between 1964 and 1983, as well as primary policies 
issued to Kaiser by three other carriers between 1947 
and 1987—are exhausted before any excess insurer 
need indemnify Kaiser for asbestos bodily injury claims.


On June 3, 2011, we issued an opinion in which we 
concluded that under the language of the 1974 primary 
policy and principles of California law, Truck's maximum 
exposure for asbestos bodily injury claims was 
$500,000 per occurrence. We thus agreed with the trial 
court that, based on the policy language, once Truck 
contributed $500,000 per occurrence, its obligation to 
Kaiser ceased. We did not affirm the trial court's grant of 
summary adjudication, however, because there was no 
evidence in the record as to whether the policies issued 
to Kaiser by primary insurers other than Truck had been 
fully exhausted. We therefore could not determine 
whether ICSOP had a present duty to indemnify Kaiser.
 [*215] 


The California Supreme  [***5] Court granted review on 
August 24, 2011. On October 31, 2012, the Supreme 
Court transferred the matter to this court with directions 
to vacate our decision and to reconsider it in light of 
State of California v. Continental Ins. Co. (2012) 55 
Cal.4th 186 [145 Cal. [**286]  Rptr. 3d 1, 281 P.3d 
1000] (Continental). Having done so, we again conclude 
that the policies Truck issued to Kaiser cannot be 
stacked, and we remand to the trial court to determine 
whether Kaiser therefore is entitled to summary 
adjudication of the fifth and sixth causes of action of the 
cross-complaint.


1 As in LMI, the “unusual alignment” of the parties is explained 
by the policies' per occurrence deductible provisions. Under 
Truck's primary policies, Kaiser's deductibles range from 
$5,000 to $100,000  [***4] per occurrence. (LMI, supra, 146 
Cal.App.4th at p. 653, fn. 2.) There is no deductible due under 
ICSOP's excess policies. Accordingly, Kaiser's share of the 
total asbestos bodily injury liability increases if indemnity is 
provided by Truck's primary policies, rather than by the excess 
policies issued by ICSOP and others. (Id. at pp. 658–660.)
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STATEMENT OF FACTS AND OF THE CASE


I. The Underlying Asbestos Litigation


Kaiser manufactured a variety of asbestos-containing 
products, including joint compounds, finishing 
compounds, fiberboard, and plastic cements, from 1944 
through the 1970's. Kaiser manufactured these products 
at 10 different facilities at various times. (LMI, supra, 
146 Cal.App.4th at p. 652.)


Truck provided primary insurance to Kaiser from 1964 to 
1983, through four CGL policies covering 19 annual 
policy periods.2 As relevant here, the policy in effect 
from January 1, 1974, through March 1, 1981, contained 
a $500,000 “per occurrence” liability limit and, in policy 
years 1974 and 1975, a $5,000  [***6] deductible for 
“each occurrence.” Until April 1980, the policy did not 
contain an annual aggregate limit.


Kaiser apparently was also insured by three other 
primary carriers between 1947 and 1987: Fireman's 
Fund Insurance Company (Fireman's Fund) from 1947 
through 1964; Home Indemnity Company (Home 
Indemnity) from 1983 through 1985; and National Union 
Fire Insurance Company of Pittsburgh (National Union) 
from 1985 through 1987. In 1993, Truck and Kaiser 
entered into agreements with Fireman's Fund, Home 
Indemnity, and National Union to share defense and 
indemnity costs until the aggregate limits of each 
primary policy were exhausted. According to Truck, by 
April 2004, all three primary carriers had given notice 
that their aggregate limits were exhausted; thus, after 
April 30, 2004, Truck was the only primary carrier 
continuing to pay defense and indemnity costs for 
asbestos bodily injury claims.


ICSOP issued a first  [***7] layer excess policy to Kaiser 
from January 1, 1974, through January 1, 1977. That 
policy provided that ICSOP would indemnify Kaiser for 
its “ultimate net loss” in excess of its retained limit, up to 
the  [*216]  policy limit of $5 million per occurrence. 
Other insurers, including amici curiae Certain 
Underwriters at Lloyd's, London, and certain London 
Market insurance companies, issued excess insurance 
policies to Kaiser in other years.


2 In our prior opinion, we stated that two separate Truck 
policies were in effect between 1964 and 1983. (LMI, supra, 
146 Cal.App.4th at pp. 658–660.) For purposes of the present 
opinion, we adopt the parties' contention that there were four 
separate policies during these years.


By 2004, more than 24,000 claimants had filed products 
liability suits against Kaiser alleging that they had 
suffered bodily injury, including asbestosis and various 
cancers, as a result of their exposure to Kaiser's 
asbestos products. Kaiser tendered these claims to 
Truck. By October 2004, Truck's indemnity payments for 
asbestos bodily injury claims exceeded $50 million and 
included at least 39 claims that resulted in payments in 
excess of $500,000.


II. The Present Coverage Action


Truck filed the present action against Kaiser on April 30, 
2001, seeking a declaration that its primary policies had 
been exhausted and it had no further obligation to 
defend or indemnify Kaiser for asbestos bodily injury 
claims. It filed a second  [**287]  amended complaint in 
August  [***8] 2007, adding causes of action for 
equitable subrogation and contribution against Kaiser's 
excess insurers.


Kaiser cross-claimed against its excess insurers, 
including ICSOP, seeking a declaration that the excess 
insurers were obligated to defend and indemnify Kaiser 
for asbestos bodily injury claims once primary coverage 
was exhausted. As relevant to this appeal, the fifth and 
sixth causes of action in the operative third amended 
consolidated cross-complaint allege as follows:


“Fifth Cause of Action


“Declaratory Relief Against All Cross-Defendants


“66. A controversy and dispute currently exists between 
Kaiser, Truck and the Excess Insurers with Kaiser and 
Truck contending, and the Excess Insurers failing to 
acknowledge that the Excess Insurers are currently 
obligated under the Excess Policies to defend and to 
make liability payments in response to ABIC [asbestos 
bodily injury claims] asserted against Kaiser or to 
indemnify Kaiser for the costs of defending and making 
liability payments in response to ABIC asserted against 
Kaiser.


“67. Truck has alleged in its Second Amended 
Complaint that Truck has exhausted its policies by 
paying the full applicable limits of its insurance in 
response  [***9] to ABIC and that Truck owes no further 
duties and obligations to Kaiser pursuant to its policies 
with respect to such ABIC. Additionally, those  [*217]  
primary insurers with policy periods before and after 
Truck's policy periods have also exhausted their policies 
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with respect to ABIC.


“68. Where, as here, Kaiser has excess insurance 
coverage extending through multiple consecutive policy 
periods and where, as here, insurance coverage in 
multiple consecutive policy periods covers Kaiser's 
liabilities arising out of the ‘occurrence’ or ‘accident’ that 
resulted in the ABIC asserted against Kaiser … , Kaiser 
is entitled to the protection of the full limits of such 
policies to the extent necessary to fully indemnify 
Kaiser. With respect to each individual ABIC, Kaiser is 
entitled to select, among the triggered policies, the 
policy or policies to pay the loss. Each Excess Insurer 
with an Excess Policy immediately in excess of Kaiser's 
primary policies for any given policy period is obligated 
to provide coverage upon the exhaustion of the primary 
policy for that policy period. The remaining Excess 
Insurers are obligated to provide coverage upon the 
exhaustion of each applicable underlying Excess 
 [***10] Policy.


“Sixth Cause of Action


“Breach of Contract Against Cross-Defendant 
ICSOP [¶] … [¶]


“70. [O]nce the Truck policy incepting January 1, 1974 
responds to an individual ABIC by paying its occurrence 
limit of $500,000, ICSOP is obligated under its Excess 
Policy incepting January 1, 1974 to indemnify Kaiser for 
the ‘ultimate net loss’ in excess of $500,000 for such 
claim up to $5,000,000 per occurrence.


“71. By correspondence dated July 3 and July 13, 2007, 
Kaiser confidentially notified the Excess Insurers, 
including ICSOP, of the existence of a number of claims 
that have been settled in excess of Truck's per 
occurrence limit of $500,000, and the amount paid to 
settle each such claim.


“72. [ICSOP] has breached the terms of its first layer 
Excess Policy incepting January 1, 1974 (Policy No. 
4174-5841) by failing to pay to Kaiser all amounts that 
Kaiser has been forced to incur to make  [**288]  
settlement payments for ABIC that exceed the Truck 
‘per occurrence’ coverage limits for the primary policy 
incepting January 1, 1974. Kaiser has complied with all 
conditions precedent to obtain ICSOP's performance 
under its Excess Policy No. 4174-5841, or such 
performance has been excused.


“73. As a direct and  [***11] proximate result of ICSOP's 


breach of its Excess Policy No. 4174-5841, Kaiser has 
been damaged in an amount which cannot be fully 
ascertained at this time, but which currently totals in 
excess of $15 million, and in an amount to be proven at 
trial.”
 [*218] 


III. Truck's Motion for Summary Adjudication


In October 2004, Truck moved for summary 
adjudication, seeking a declaration that its policies had 
been exhausted and it had no further duty to defend or 
indemnify Kaiser. According to Truck, under the plain 
language of its policies, all asbestos-related claims in 
any given year arose out of a single annual “occurrence” 
because all had the same underlying cause—“ ‘the 
design, manufacture and distribution by Kaiser and its 
subsidiaries of asbestos-bearing products.’ ” Truck 
contended, therefore, that its total liability for asbestos 
bodily injury claims for all policy years was $8.3 million 
and its policies were exhausted as of January 1999. 
(LMI, supra, 146 Cal.App.4th at pp. 652–653.)


The trial court initially denied the summary adjudication 
motion. Several months later, however, on its own 
motion the court ordered reconsideration and 
supplemental briefing. It then granted summary 
adjudication for  [***12] Truck, finding that Truck and 
Kaiser reasonably intended to treat all asbestos bodily 
injury claims as a single annual occurrence under the 
policies. (LMI, supra, 146 Cal.App.4th at pp. 653–654.)


We reversed. We concluded that the plain language of 
the policies was not susceptible of the conclusion that 
Kaiser's design, manufacture, and distribution of 
asbestos products were an “occurrence.” (LMI, supra, 
146 Cal.App.4th at p. 672.) Rather, the relevant 
“occurrence” was injurious exposure to asbestos 
products. Thus, we held that the trial court erred in 
granting summary adjudication for Truck.


IV. Truck's Motion for Determination of Threshold 
Coverage Issues


Following our ruling, Truck moved for a determination of 
the number of “occurrences” at issue in the underlying 
asbestos bodily injury claims. Specifically, Truck asked 
the trial court to find that (1) with regard to the “one lot” 
claims in Truck's policies from 1964 to 1974, all claims 
arising from exposures to products produced at the 
same Kaiser manufacturing facility could be aggregated 
and deemed a single occurrence and (2) with regard to 
the “same general conditions” claims in Truck's policies 
from 1974 to 1983, all claims arising  [***13] from 
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exposures to products produced at the same Kaiser 
manufacturing facility could be deemed a single 
occurrence, or, alternatively, all claims resulting from the 
same corporate decision to place asbestos into  [*219]  
products, or from multiple corporate decisions made at 
the same location, could be deemed a single 
occurrence. Truck stipulated that if the court denied all 
of the legal rulings it sought, then each asbestos bodily 
injury claim should be treated as a separate occurrence.


In a January 24, 2008 order, the court noted that Truck 
had stipulated to a number of key facts, including that 
there was no evidence proffered in support of any 
asbestos bodily injury claim that connected  [**289]  any 
claimant's alleged injurious asbestos exposure to any 
particular asbestos purchase, manufacture, or sale. 
Claims, therefore, could not be aggregated by product 
line or manufacturing plant. The court concluded that for 
purposes of further proceedings in the case, “the claim 
of each asbestos bodily injury claimant shall be deemed 
to have been caused by a separate and distinct 
occurrence within the meaning of the Truck policies.” 
(Italics added.)


V. June 30, 2008 Coverage Ruling


Following the January 24 ruling,  [***14] pursuant to 
FMC Corp. v. Plaisted & Companies (1998) 61 
Cal.App.4th 1132 [72 Cal. Rptr. 2d 467] (FMC Corp.), 
disapproved in Continental, supra, 55 Cal.4th at page 
201, Kaiser selected Truck's 1974 primary policy (which 
had a $500,000 “per occurrence” liability limit, a $5,000 
“per occurrence” deductible, and no aggregate limits) to 
respond to each of the claims alleging injury during that 
year.3 Kaiser then sought an order declaring that, “if an 
asbestos bodily injury claim alleged against Kaiser 
triggers the primary policy of comprehensive general 
liability insurance issued by Plaintiff Truck Insurance 
Exchange (‘Truck’) for the year 1974, and Kaiser selects 
that policy year to respond, then the first-level umbrella 
policy issued by Cross-Defendant [ICSOP] incepting 
January 1, 1974—and, if necessary, any excess policies 
directly above it—become liable for that claim once 
Truck has paid and exhausted its $500,000 per-
occurrence limit for that year, and Kaiser has paid its 


3 In FMC Corp., the court held that if coverage for an 
occurrence is triggered in more than one policy period, the 
insured may select the policy period in  [***16] which the 
policy limits are to be fixed. (FMC Corp., supra, 61 Cal.App.4th 
at p. 1190; see also Keene Corp. v. Insurance Co. of North 
America (D.C. Cir. 1981) 667 F.2d 1034, 1049–1050 [215 U.S. 
App.D.C. 156] [same].)


$5,000 deductible for that year.” Kaiser asserted that 
California law was unclear as to whether, in the case of 
an “occurrence” that triggers multiple successive 
primary policies, the policyholder is entitled to primary 
coverage of as  [***15] much as the combined per 
occurrence limits of all the triggered policies (i.e., 
“stacking” of policy limits), or no more than the per 
occurrence limit of one such policy.4 Kaiser urged that 
the better view “is that stacking is not appropriate. 
Consequently,  [*220]  if a claim triggers multiple 
primary policies, including the 1974 Truck policy, then 
once Kaiser has exhausted the per-occurrence limits of 
the 1974 policy year ($500,000), Kaiser will have fully 
exhausted all primary coverage available for that claim.” 
Alternatively, Kaiser urged that if the court rejected an 
“anti-stacking” rule, the 1974 excess policy should not 
be construed to require horizontal exhaustion of all 
primary policies before triggering ICSOP's policy. 
Rather, “the ICSOP umbrella policy should be 
construed, in accordance with its express terms, to 
require only the exhaustion of a single primary policy 
limit listed in its Schedule of Underlying Insurances—
 [**290]  namely, the single Truck per-occurrence limit of 
$500,000 available to Kaiser for the 1974 Truck policy 
period.”


Truck agreed with most of the positions Kaiser 
articulated. As relevant here, it agreed that primary 
occurrence limits should not be “stacked” because 
stacking is: “(1) contrary to Truck's policy language, (2) 
contrary to California  [***17] law … , (3) contrary to the 
law of the majority of jurisdictions that have addressed 
this issue, including many cases in the asbestos 
context, and (4) as Kaiser properly argues, contrary to 
the reasonable expectations of the insured.”


ICSOP opposed Kaiser's motion in its entirety. It urged 
that under principles of “horizontal exhaustion,” an 


4 “ ‘Stacking policy limits means that when more than one 
policy is triggered by an occurrence, each policy can be called 
upon to respond to the claim up to the full limits of the policy. 
Under the concept of stacking … the limits of every policy 
triggered by an “occurrence” are added together to determine 
the amount of coverage available for the particular claim. 
Thus, for example, if an insured could establish that each of 
four consecutive $10 million policies were triggered by a 
particular claim, the insured could recover $40 million for a 
single occurrence, rather than the $10 million available under 
any single policy.’ (Ostrager & Newman, Insurance Coverage 
Disputes (9th ed. 1998) Trigger and Scope of Coverage, § 
9.04[c], p. 464.)” (FMC Corp., supra, 61 Cal.App.4th at p. 
1188.)
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excess insurer could not be required to indemnify an 
insured before the liability limits of all primary insurance 
policies were exhausted. ICSOP did not discuss Truck's 
policy language, but assumed that many of Truck's 
policies were not yet exhausted. Accordingly, it urged, 
“Kaiser's proposed tender of any claims in excess of 
Truck's $500,000 1974–1975 primary policy limit to the 
1974–1975 ICSOP policy should … be denied until such 
time as there is full exhaustion of all applicable 
underlying primary coverage.”


The court granted Kaiser's motion on June 30, 2008. It 
found that under the “clear and unambiguous” language 
of the 1974 primary policy, Truck was liable for only one 
per occurrence limit on each claim. If it were to rule as 
ICSOP urged it to—that is, to find that primary coverage 
for each insured year could be “stacked”—then “Truck 
 [***18] would be required to pay multiple occurrence 
limits on each claim because it issued policies in 
multiple years; the language of the policy at issue does 
not permit such a result.” After reviewing several 
relevant decisions, the court concluded: “[T]he issue 
comes down to the language of the Truck primary policy 
and the risk(s) Truck agreed to defend (when read in 
conjunction with the ICSOP excess  [*221]  policy). … 
[¶] … [R]ecognizing the  [***19] following undisputed 
facts: 1) [Kaiser] selected the 1974 policy year for 
coverage of ABIC claims which arose during that year; 
2) the Truck primary policy specifically spelled out a 
$500,000 per occurrence limit and contained no 
aggregate limit for 1974; and 3) this Court's January 24, 
2008 determination that an ‘occurrence’ is defined as an 
individual ABIC; it is clear that ICSOP's excess 
coverage would ‘drop down’ once the $500,000 primary 
limit is exhausted for individual ABIC (since, aside from 
the $500,000 per-occurrence limit in the Truck primary 
policy, there is no ‘other underlying insurance collectible 
by the insured’ or ‘valid and collectible insurance with 
any other insurer’ under the ICSOP excess policy, once 
the $500,000 limit is exhausted).”


ICSOP and two other excess insurers filed a petition for 
writ of mandate and request for immediate stay on July 
21, 2008. We summarily denied the petition on October 
23, 2008.


VI. Kaiser's Motion for Summary Judgment


On July 14, 2009, Kaiser moved for an order summarily 
adjudicating that there was no defense to its cross-
claims against ICSOP and that final judgment in the 
action as between Kaiser and ICSOP should be 
entered. Specifically,  [***20] Kaiser sought adjudication 
of the following two issues:


“Issue 1: There is no defense to the Fifth Cause of 
Action (‘Declaratory Relief Against Cross-Defendant 
ICSOP') in Kaiser's Corrected Third Amended Cross-
Complaint because: (1) Kaiser has selected the 1974 
policy year to apply to all of those asbestos bodily injury 
claims [**291]  (‘ABIC') alleged against it that exceed 
$500,000 in settlement or judgment; (2) Truck has paid 
its 1974 policy year limit of $500,000 for such ABIC, 
subject to a deductible payable by Kaiser; and (3) 
Kaiser is entitled to a judicial declaration that ICSOP's 
policy is responsible to pay for all amounts paid for 
ABIC over the 1974 Truck policy year limit of $500,000. 
[(Internal record reference omitted.)]


“Issue 2: There is no defense to the Sixth Cause of 
Action (‘Breach of Contract [**292]  Against Cross-
Defendant ICSOP') in Kaiser's Corrected Third 
Amended Cross-Complaint because: (1) Kaiser has 
selected the 1974 policy year to apply to all of those 
asbestos bodily injury claims (‘ABIC') alleged against it 
that exceed $500,000 in settlement or judgment; (2) 
Truck has paid its 1974 policy year limit of $500,000 for 
such ABIC, subject to a deductible payable by Kaiser; 
and  [***21] (3) ICSOP's policy is responsible to pay for 
all amounts paid for ABIC over the 1974 Truck policy 
year limit of $500,000, an amount which is confidential 
but known to all parties, including ICSOP. [(Internal 
record reference omitted.)]”
 [*222] 


In support of its motion, Kaiser largely repeated the 
arguments it had advanced in support of its June 
coverage motion. ICSOP's and Truck's responses, too, 
largely tracked their responses to the June motion.5


The court granted the motion. It noted that Truck's 1974 
primary policy stated that the “per occurrence” limit “is 
the limit of the company's liability for each occurrence.” 
Thus, it found an apparent conflict between the 
language in Truck's primary policy and the rule 
articulated in Community Redevelopment Agency v. 
Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329 
[57 Cal. Rptr. 2d 755] (Community Redevelopment), 
 [***22] requiring “horizontal exhaustion of all primary 
policies in effect on a risk stretched out over multiple 


5 Although ICSOP urged in opposition that “the Court must 
examine the policy wording in each of the separate Truck 
primary policies to determine if there are other applicable 
underlying limits collectible by Kaiser with respect to ABIC 
exceeding the 1974 Truck policy limits,” ICSOP did not 
discuss the language of either the 1974 policy or any other 
Truck policy.
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policy periods before any excess insurance obligations 
arise.” The court resolved this conflict by again looking 
to “the language of the Truck primary policy, the risk(s) 
Truck agreed to indemnify, and the excess language in 
the ICSOP policy.” It noted that the language of the 
1974 primary policy indicated “that Truck agreed to 
insure risks on a ‘per occurrence’ basis for the 1974 
policy year, with a $500,000 per-occurrence limit” and 
no annual aggregate limit. Thus, “since 1) [Kaiser] 
selected the 1974 policy year for coverage of ABIC 
claims which partially arose during that year; 2) the 
Truck primary policy specifically spelled out a $500,000 
per occurrence limit and contained no aggregate limit for 
1974; and 3) this Court's determination that an 
‘occurrence’ is defined as an individual ABIC, ICSOP's 
excess coverage would ‘drop down’ under its policy 
once the $500,000 primary limit is exhausted for 
individual ABIC (since, aside from the $500,000 per-
occurrence limit in the Truck primary policy, there is no 
‘other underlying insurance collectible by the insured’ or 
‘valid and collectible  [***23] insurance with any other 
insurer’ under the ICSOP excess policy, once the 
$500,000 limit is exhausted).”


The court concluded: “The motion for summary 
judgment is granted as to both issues. With respect to 
Issue 1, the Court determines there is no defense to the 
Fifth Cause of Action (‘Declaratory Relief Against Cross-
Defendant ICSOP') in Kaiser's Corrected Third 
Amended Cross-Complaint because: 1) Kaiser has 
selected the 1974 policy year to apply to all of those 
asbestos bodily injury claims (‘ABIC') alleged against it 
that exceed $500,000 in settlement or judgment; 2) 
Truck has paid its 1974 policy year limit of $500,000 for 
such ABIC, subject to a deductible payable by Kaiser; 
and 3) Kaiser is entitled to a judicial declaration that 
ICSOP's policy is responsible to pay for all amounts 
paid for ABIC over the 1974 Truck policy year limit of 
 [*223]  $500,000. [¶] With respect to Issue 2, the Court 
finds there is no defense to the Sixth Cause of Action 
(‘Breach of Contract Against Cross-Defendant ICSOP') 
in Kaiser's Corrected Third Amended Cross-Complaint 
because: 1) Kaiser has selected the 1974 policy year to 
apply to all of those asbestos bodily injury claims 
(‘ABIC') alleged against it that  [***24] exceed $500,000 
in settlement or judgment; 2) Truck has paid its 1974 
policy year limit of $500,000 for such ABIC, subject to a 
deductible payable by Kaiser; and 3) ICSOP's policy is 
responsible to pay for all amounts paid for ABIC over 
the 1974 Truck policy year limit of $500,000, an amount 
which is confidential but known to all parties, including 
ICSOP.”


“[A]ll of [Kaiser's] claims against ICSOP having been 
entirely adjudicated” by the summary adjudication 
motion, the court entered judgment for Kaiser and 
against ICSOP on Kaiser's cross-complaint. ICSOP 
timely appealed.


STANDARD OF REVIEW


The standard of review of a trial court's decision to grant 
summary adjudication is well established. HN1[ ] “A 
motion for summary adjudication shall be granted only if 
it completely disposes of a cause of action, an 
affirmative defense, a claim for damages, or an issue of 
duty.” (Code Civ. Proc., § 437c, subd. (f)(1).) The 
moving party “bears an initial burden of production to 
make a prima facie showing of the nonexistence of any 
triable issue of material fact; if he carries his burden of 
production, he causes a shift, and the opposing party is 
then subjected to a burden of production of his own to 
make  [***25] a prima facie showing of the existence of 
a triable issue of material fact. … A prima facie showing 
is one that is sufficient to support the position of the 
party in question.” (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850–851 [107 Cal. Rptr. 2d 841, 
24 P.3d 493].) We independently review an order 
granting summary adjudication. (Snatchko v. Westfield 
LLC (2010) 187 Cal.App.4th 469, 476 [114 Cal. Rptr. 3d 
368].)


CONTENTIONS OF THE PARTIES


ICSOP contends that the issue before us is whether its 
excess indemnity obligations “[are] conditioned on 
exhaustion of all available primary insurance or simply 
exhaustion of the immediately underlying primary 
insurance policy” issued by Truck. As to this issue, 
ICSOP contends, the law is clear: Because the 
asbestos bodily injury claims potentially trigger up to 19 
annual Truck policy periods, the policy limits for these 
19 separate policy periods must be “stacked” such that 
“not only must the Truck $500,000 limit in the 1974 
policy period be exhausted, but so must all of Truck's 
primary limits in its other eighteen annual policy 
periods.” Thus, ICSOP urges, the trial court erred in 
concluding that its indemnity obligations attach now, 
because while  [*224]  the 1974 primary policy has been 
exhausted  [***26] as to many claims that exceed 
$500,000, primary policies for other years remain 
unexhausted. ICSOP contends that it has no indemnity 
obligations with regard to any asbestos bodily injury 
claims until the per occurrence limits of each of Truck's 
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annual policies, which ICSOP  [**293]  suggests total 
$8.3 million, have been exhausted.


Kaiser disagrees. It notes that ICSOP's indemnity 
obligation explicitly is conditioned on exhaustion of the 
primary insurance “‘indicated [on] the schedule of 
underlying policies’” plus the “‘applicable limit(s) of any 
other underlying insurance collectible by the insured.’ ” 
“Underlying insurance,” Kaiser contends, means 
“insurance under the [ICSOP] policy—primary policies 
providing coverage during the same period covered by 
the ICSOP policy.” Accordingly, Kaiser urges that 
“underlying insurance” for purposes of ICSOP's 1974 
excess policy refers exclusively to the 1974 primary 
policy, and thus only the 1974 primary policy need be 
exhausted before ICSOP's indemnity obligations are 
triggered. In the alternative, Kaiser contends that under 
the plain language of the 1974 primary policy, 
occurrence limits cannot be “stacked.”


Truck urges a somewhat different approach. While 
 [***27] it concurs that ICSOP's excess indemnity 
obligation is conditioned on exhaustion of all “available” 
underlying primary insurance, it urges that the 
dispositive issue before us is whether a single primary 
occurrence limit per asbestos bodily injury claim 
constitutes the only “available” primary insurance, such 
that when one such limit is exhausted, the excess 
insurer must indemnify Kaiser for any additional loss. As 
to that issue, Truck contends that under the plain 
language of its policies, Kaiser may collect up to the 
policy limits of only one policy for each occurrence. 
Thus, Truck urges that the trial court correctly found that 
Kaiser may collect only once for each “occurrence”—not 
once per occurrence per year, or once per occurrence 
per policy.6


In  [***28] part I. of our discussion, we consider whether, 
under the terms of the 1974 excess policy, ICSOP's 
indemnity obligation attaches as soon as the 1974 
primary policy is exhausted, or only once all available 
primary policies have been exhausted. In part II., we 
consider whether primary policies can be “stacked” such 
that Kaiser can recover under more than one primary 


6 ICSOP contends that Truck's argument “raises an issue that 
was not before the trial court on the summary judgment 
proceedings below.” Not so: The issue was raised both by 
Kaiser's motion and Truck's response. Further, Truck briefed 
the issue in response to Kaiser's earlier coverage motion, and 
the trial court was asked to—and did—take judicial notice of 
this and other earlier filed briefs in connection with the 
summary judgment proceeding.


policy for the same claim. In part III., we discuss 
whether, in light of our resolution of these issues, the 
trial court properly granted summary adjudication of 
Kaiser's cross-claims against ICSOP.
 [*225] 


DISCUSSION


I. Under the Language of ICSOP's 1974 Excess Policy, 
ICSOP's Indemnity Obligation Does Not Attach Until All 
Collectible Primary Policies Have Been Exhausted


ICSOP contends that under the plain language of its 
1974 excess policy and the principle of “horizontal 
exhaustion,” it is not responsible to indemnify Kaiser for 
losses until all primary policies have been exhausted. 
Kaiser urges, to the contrary, that the 1974 excess 
policy is excess to only the 1974 primary policy, and 
thus ICSOP must indemnify it once the 1974 primary 
policy is exhausted. We conclude ICSOP is correct.


A. Overview of Legal Principles


HN2[ ] CA(1)[ ] (1) “ ‘There are two  [***29] levels of 
insurance coverage—primary and excess. Primary 
insurance is coverage under which liability [**294]  
“attach[es] to the loss immediately upon the happening 
of the occurrence.” [Citation.] Liability under an excess 
policy attaches only after all primary coverage has been 
exhausted. [Citation.]’ (North River Ins. Co. v. American 
Home Assurance Co. (1989) 210 Cal.App.3d 108, 112 
[257 Cal. Rptr. 129].)” (Community Redevelopment, 
supra, 50 Cal.App.4th at pp. 337–338.)


“Before coverage attaches under an excess or umbrella 
policy, the policy limits of the underlying primary policy 
or policies normally must be exhausted. [Citations.] [¶] 
Primary coverage is ‘exhausted’ when the primary 
insurers pay their policy limits in settlement or to satisfy 
a judgment against the insured.” (Croskey et al., Cal. 
Practice Guide: Insurance Litigation (The Rutter Group 
2010) ¶ 8:220, p. 8-52.1 (rev. # 1, 2010) (Rutter, 
Insurance Litigation).) Where several primary policies 
are in effect, the issue arises whether the policy limits of 
one or all of such policies must be exhausted (or 
otherwise off the risk) before excess coverage applies. 
(Id., ¶ 8:236, p. 8-54 (rev. # 1, 2008).) The issue is 
uniquely complicated where, as in the present case, 
damages  [***30] are spread over an extended period of 
time. (Id., ¶ 8:245, p. 8-54.1 (rev. # 1, 2008).)


HN3[ ] CA(2)[ ] (2) Normal rules of policy 
interpretation apply in determining coverage under both 
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primary and excess policies. (Rutter, Insurance 
Litigation, ¶ 8:180, p. 8-45 (rev. # 1, 2010).) “Although 
insurance contracts have special features, they are still 
contracts to which the ordinary rules of contractual 
interpretation apply. (Foster-Gardner, Inc. v. National 
Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868 [77 Cal. 
Rptr. 2d 107, 959 P.2d 265]; Bank of the West v. 
Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal. 
Rptr. 2d 538, 833 P.2d 545].) Thus, the mutual intention 
of the contracting parties at the time the  [*226]  contract 
was formed governs. (Civ. Code, § 1636; Foster-
Gardner, Inc., supra, 18 Cal.4th at p. 868.) We ascertain 
that intention solely from the written contract if possible, 
but also consider the circumstances under which the 
contract was made and the matter to which it relates. 
(Civ. Code, §§ 1639, 1647; American Alternative Ins. 
Corp. v. Superior Court (2006) 135 Cal.App.4th 1239, 
1245 [37 Cal. Rptr. 3d 918].) We consider the contract 
as a whole and interpret the language in context, rather 
than interpret a provision in isolation. (Civ. Code, § 
1641; American Alternative Ins. Corp., supra, 135 
Cal.App.4th at p. 1245.) We interpret  [***31] words in 
accordance with their ordinary and popular sense, 
unless the words are used in a technical sense or a 
special meaning is given to them by usage. (Civ. Code, 
§ 1644; American Alternative Ins. Corp., supra, 135 
Cal.App.4th at p. 1245.)” (LMI, supra, 146 Cal.App.4th 
at pp. 655–656.)


Although the primary policy may be consulted in 
interpreting an excess policy, each policy is a separate 
document and is interpreted separately. (Rutter, 
Insurance Litigation, ¶ 8:180.5, pp. 8-45 to 8-46 (rev. # 
1, 2010); Northrop Grumman Corp. v. Factory Mutual 
Ins. Co. (9th Cir. 2009) 563 F.3d 777, 785 [“Though the 
primary policy must be consulted in interpreting the 
excess policy, see Cal. Civ. Code § 1642, we decline to 
treat the two documents as only one contract.”].)


B. Policy Language


We begin with the language of ICSOP's 1974 excess 
policy. It provides indemnity for Kaiser's “ultimate net 
loss in excess of the retained limit hereinafter stated,” 
up to $5 million, “as the result of any one occurrence.” 
“Ultimate net loss” is “the total  [***32] sum which the 
Insured, or any company as his insurer, or both, 
become  [**295]  obligated to pay by reason of personal 
injury [or] property damage … either through 
adjudication or compromise.” Kaiser's “retained limit” is 
“an amount equal to the limits of liability indicated 
beside [sic] the schedule of underlying policies”—that is, 
primary comprehensive general liability insurance of 


$500,000 “C.S.L. [combined single limit]”—“plus the 
applicable limit(s) of any other underlying insurance 
collectible by the Insured.” (Italics added.)


ICSOP urges that under the policy, its liability is excess 
to all other collectible primary insurance—whether for 
1974 or any other year—and we agree. As the above 
quoted provisions indicate, by its plain language the 
1974 excess policy provides that Kaiser's retained limit 
is equal to the limits of liability indicated in the schedule 
of underlying policies, “plus the applicable limit(s) of any 
other underlying insurance collectible by the Insured.” 
(Italics added.) “Any” is a broad term that means “one or 
more without specification or identification” or “whatever 
or whichever it may be.” (Random House  [*227]  
Webster's College Dict. (1992) p. 63, col. 1.) 
Accordingly, we believe that  [***33] the policy's 
reference to “any other underlying insurance” 
necessarily means “whatever” or “whichever” primary 
insurance is available to Kaiser—not, as Kaiser 
suggests, only that primary insurance that expressly 
covers the 1974 policy year.


Kaiser suggests that “any other underlying insurance” 
must mean the 1974 primary policy because 
“underlying” means “ ‘[l]ying under or beneath 
something.’ ” According to Kaiser, it would be “natural” 
to describe Kaiser's primary coverage for 1974, 1975, 
and 1976 as lying “ ‘under or beneath’ ” ICSOP's policy 
for those years, but “it would be awkward to describe 
Kaiser's primary coverage for 1968, or 1972, or 1980 as 
lying ‘under or beneath’ the ICSOP policy covering the 
period from 1974 to 1976.” We do not agree. We believe 
that in the context of ICSOP's excess policy, “underlying 
insurance” simply means primary insurance. In other 
words, we believe that the reference to “underlying 
insurance” clarifies the excess nature of the ICSOP 
policy—i.e., that the policy does not attach immediately 
upon a loss, but only after all available primary 
insurance has been exhausted.


Kaiser also suggests that the term “underlying” is used 
in other ways in the ICSOP policy  [***34] “that cannot 
mean other Truck primary policies.” Specifically, it notes 
the following two provisions:


“Maintenance of underlying insurances”: “It is a 
condition of this policy that the policy or policies referred 
to in the attached ‘Schedule of Underlying Insurances’ 
shall be maintained in full effect during the currency of 
this policy … . Failure of the Insured to comply with the 
foregoing shall not invalidate this policy but in the event 
of such failure, the Company shall only be liable to the 
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same extent as they would have been had the Insured 
complied with the said condition.”


“Underlying insurance”: “It is understood and agreed 
that, in the event coverage is afforded by primary 
policies listed on the Schedule of Underlying Insurances 
which is not otherwise afforded by this policy, the 
Company agrees to follow all the terms and conditions 
of said primary policies or renewals or rewrites thereof.”


As to these provisions, Kaiser asserts that, “[t]hese uses 
of the word ‘underlying’ in the ICSOP policy show the 
parties' mutual intent when they used the phrase ‘other 
underlying insurance collectible by [Kaiser].’ Without 
exception, all of these uses refer to insurance that 
covers the  [***35] same period of  [*228]  time, in whole 
or in part, as the ICSOP policy. Again, if ICSOP had 
 [**296]  intended ‘other underlying insurance collectible 
by [Kaiser]’ to mean primary policies existing at the time 
the ICSOP policy was issued in 1974 (as ICSOP argues 
now), it could have eliminated any ambiguity by listing 
them.”


Kaiser's argument proves too much. As used in these 
two provisions, “underlying insurances” appears to refer 
to only the primary insurance listed in the attached 
“Schedule of Underlying Insurances.” But “underlying 
insurances” cannot mean only scheduled insurance, 
because the policy defines “Retained Limit” as an 
amount equal to the limits of liability indicated in the 
attached schedule, “plus the applicable limit(s) of any 
other underlying insurance collectible by the Insured.” 
(Italics added.) Thus, the “retained limit” definition, 
considered with the other two provisions highlighted by 
Kaiser, makes clear that “underlying insurance” is not 
only scheduled insurance, but any other collectible 
primary insurance as well.


C. Our Analysis Is Consistent with Prior Appellate 
Opinions


Our analysis of ICSOP's policy is consistent with the 
analyses of other appellate courts that have interpreted 
 [***36] similarly worded excess policies. In Community 
Redevelopment, supra, 50 Cal.App.4th 329, the court 
considered the indemnity obligations of primary and 
excess insurers in the context of a complex construction 
defect case. The insured was a developer who filled a 
redevelopment area on which it constructed residential 
housing developments. The fills and building pads were 
defectively designed and engineered, causing excessive 
subsidence and damage to the developments between 
1977 and 1986. (Id. at pp. 333–334.) Between 1982 and 
1986, the developer had purchased primary insurance 


policies from United Pacific Insurance Company and 
State Farm Fire and Casualty Insurance Company, 
each worth $1 million; for policy year 1985 through 
1986, it had also purchased a $5 million excess policy 
from Scottsdale Insurance Company. The excess policy 
provided that Scottsdale would be liable for the 
developer's ultimate net loss in excess of its “underlying 
limit,” defined as an amount “‘equal to the Limits of 
Liability indicated beside the underlying insurance listed 
in the Schedule of Underlying Insurance … plus the 
applicable limits of any other underlying insurance 
collectible by the Insured.’”  [***37] (Id. at p. 335, some 
italics omitted.)


In litigation between the insurers, the primary insurers 
contended that Scottsdale was obligated by the terms of 
its policy to provide coverage once the 1985 through 
1986 primary policy was exhausted. Scottsdale 
contended that it need not provide coverage until the 
primary policies for all years were exhausted. 
(Community Redevelopment, supra, 50 Cal.App.4th at 
p. 336.)
 [*229] 


The Court of Appeal held that Scottsdale's policy was 
excess to all primary policies, and thus that Scottsdale 
need not indemnify the developer until all primary 
policies had been exhausted. (Community 
Redevelopment, supra, 50 Cal.App.4th at pp. 337–342.) 
It explained: “There is no dispute that Scottsdale's $5 
million coverage was purchased as excess to the $1 
million primary policy issued by State Farm. However, 
the express provisions of the policy further provide that 
Scottsdale's liability was also excess to ‘the applicable 
limits of any other underlying insurance collectible by 
the [insured parties].’ (Italics added.) … The policy also 
provided that the insurance afforded by the policy ‘shall 
be excess insurance over any other valid and collectible 
insurance available to the [insured  [***38]  [**297]  
parties] whether or not described in the Schedule of 
Underlying Insurance’ (which schedule listed State 
Farm's $1 million policy).” (Id. at p. 338.) This policy 
language, the court said, “could hardly be more clear” 
that Scottsdale's exposure was excess to all other 
primary coverage available to the insured. (Id. at pp. 
338–339.)


CA(3)[ ] (3) Its conclusion, the court said, was 
consistent with HN4[ ] the principle of “horizontal 
exhaustion”—the notion that “all primary insurance must 
be exhausted before a secondary insurer will have 
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exposure … .”7 (Community Redevelopment, supra, 50 
Cal.App.4th at p. 339.) It noted that horizontal 
exhaustion raised particular problems in cases of 
continuous loss, because “[i]n such cases, primary 
liability insurers may have exposure to defend (and 
perhaps indemnify) claims arising before or after the 
effective dates of such policies. As a result of the 
Supreme Court's conclusion that a continuing or 
progressively deteriorating condition which causes 
damage or injury throughout more than one policy 
period will potentially be covered by all policies in effect 
during those periods ([Montrose], supra, 10 Cal.4th at 
pp. 686–687), the ‘horizontal exhaustion’ versus ‘vertical 
exhaustion’  [***39] issue will become an increasingly 
common one to be resolved. [¶] As we find to be the 
case here, primary policies may have defense and 
coverage obligations which make them underlying 
insurance to excess policies which were effective in 
entirely different time periods and which may not have 
expressly described such primary policies as underlying 
insurance.” (Community Redevelopment, supra, 50 
Cal.App.4th at p. 340.)


The court concluded: “Absent a provision in the excess 
policy specifically describing and limiting the underlying 
insurance, a horizontal exhaustion rule should be 
applied in continuous loss cases because it is most 
consistent with the principles enunciated in Montrose. In 
other words, all of the primary policies in force during 
the period of continuous loss will be deemed primary 
policies to each of the excess policies covering that 
same period. Under the  [*230]  principle of horizontal 
exhaustion, all of the primary policies must exhaust 
before any  [***40] excess will have coverage 
exposure.” (Community Redevelopment, supra, 50 
Cal.App.4th at p. 340.) Thus, “Scottsdale's responsibility 
to respond was not triggered by State Farm's 
exhaustion; not until exhaustion of all primary policies, 
including United's, would Scottsdale have had any duty 
to provide a defense to the insureds.” (Ibid.)


The court reached a similar result in Stonewall Ins. Co. 
v. City of Palos Verdes Estates (1996) 46 Cal.App.4th 
1810 [54 Cal. Rptr. 2d 176], also a continuing loss case 
with multiple primary and excess insurers. There, the 
court held that if the limits of liability in the available 


7 This is contrasted with “vertical exhaustion,” where coverage 
attaches under an excess policy when the limits of a 
specifically scheduled underlying policy are exhausted. 
(Community Redevelopment, supra, 50 Cal.App.4th at pp. 
339–340.)


primary policies were adequate to cover the insured's 
liability, no excess carrier would be liable. It explained: 
“In substance we adopt the ‘horizontal allocation of the 
risk’ approach to liability as between primary and excess 
carriers, rather than the ‘vertical’ approach. To begin 
with, it seems clear from the [insured's] assertion that all 
of its primary insurers covered its liability that the 
[insured's] reasonable expectations treated the excess 
policies as a secondary source. Moreover, the 
‘horizontal’ approach seems far more consistent with 
Montrose's continuous trigger approach.  [**298]  That 
is, if  [***41] ‘occurrences’ are continuously occurring 
throughout a period of time, all of the primary policies in 
force during that period of time cover these 
occurrences, and all of them are primary to each of the 
excess policies; and if the limits of liability of each of 
these primary policies is adequate in the aggregate to 
cover the liability of the insured, there is no ‘excess’ loss 
for the excess policies to cover.” (Id. at pp. 1852–1853.)


We concur with the reasoning of these cases and 
conclude, for all the reasons discussed, ante, that the 
1974 excess policy is excess to all collectible primary 
insurance, not merely to the primary insurance 
purchased for the 1974 policy year.


II. Under the Language of Truck's 1974 Primary Policy, 
Truck's Liability Cannot Exceed $500,000 per 
Occurrence


Having concluded that ICSOP's policy is excess to all 
collectible primary insurance, we now turn to the second 
issue raised by ICSOP's appeal: What primary 
insurance is “collectible”? ICSOP contends that the 
1974 excess policy “requires exhaustion of all primary 
insurance as a condition precedent to coverage,” and it 
assumes that primary insurance is not exhausted until 
the primary insurer or insurers have paid  [***42] policy 
limits for each year in which coverage exists. Truck and 
Kaiser disagree, urging that under the language of the 
1974 primary policy, Truck is responsible to pay policy 
limits only once per occurrence, not once per 
occurrence per year or once per occurrence per policy. 
We conclude Truck and Kaiser are correct.
 [*231] 


A. ICSOP's Policy Language Is Silent as to Whether the 
Underlying Primary Policies Must Be Aggregated Before 
Excess Insurance Is Available


As we have said, the 1974 excess policy provides that 
ICSOP is liable for Kaiser's “ultimate net loss” in excess 
of its retained limit, defined as “an amount equal to the 
limits of liability indicated [in] the schedule of underlying 
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policies” (i.e., $500,000), plus the limits of “any other 
underlying insurance collectible by the Insured.” (Italics 
added.) The “other insurance” provision uses nearly 
identical language, providing that ICSOP's policy is in 
excess of the scheduled primary insurance policy plus 
“other valid and collectible insurance with any other 
insurer.” (Italics added.) Thus, by the plain language of 
its policy, ICSOP's liability is in excess not of all primary 
insurance, but only of primary insurance that is both 
“valid”  [***43] and “collectible.”


ICSOP contends—without analysis—that because 
under Montrose, supra, 10 Cal.4th 645, multiple Truck 
policies are triggered by the underlying asbestos bodily 
injury claims, each triggered policy necessarily provides 
“valid” and “collectible” coverage for each claim. In other 
words, ICSOP assumes that the policy limits of each 
primary policy can be “stacked” so that the available 
primary insurance for each occurrence is equal to the 
sum of the occurrence limits for each triggered policy 
year. ICSOP's contention, however, explicitly is not 
grounded in the language of the primary policies—
indeed, ICSOP faults the trial court for examining the 
language of those policies, characterizing such 
examination “inexplicabl[e].” According to ICSOP, it is 
“axiomatic” that ICSOP's policy obligations “are located 
in its own insurance contract—not the underlying Truck 
primary policy—and that, as a matter of basic contract 
law, the ICSOP policy wording governs the 
determination of when ICSOP's obligations under the 
1974 policy attach.”


ICSOP's analysis is flawed. The 1974 excess policy 
expressly premises ICSOP's  [**299]  duty to indemnify 
on the validity and collectibility of underlying primary 
 [***44] insurance. By its plain language, thus, the policy 
bases its coverage obligation on the coverage provided 
to Kaiser by its primary insurers—the more primary 
insurance available to Kaiser, the smaller ICSOP's 
indemnity obligation; the less primary insurance 
available to Kaiser, the greater ICSOP's indemnity 
obligation. Under these circumstances, we cannot 
determine ICSOP's policy obligations without first 
determining Truck's. Since Truck's policy obligations 
necessarily depend on the language of its policies, we 
therefore turn to those policies and the Supreme Court's 
recent analysis of “stacking” in Continental, supra, 55 
Cal.4th 186.
 [*232] 


B. Continental


In Continental, the California Supreme Court considered 


a variety of coverage issues in connection with a 
federal-court-ordered cleanup of the Stringfellow Acid 
Pits (Stringfellow site). The Stringfellow site was an 
industrial waste disposal site designed and operated by 
the State of California (State) from 1956 to 1972. The 
State had been advised prior to opening the Stringfellow 
site that there was no threat of hazardous materials 
migrating from it; however, contaminants escaped 
during periods of heavy rain, eventually contaminating 
the  [***45] groundwater. (Continental, supra, 55 Cal.4th 
at p. 192.)


In 1998, a federal court found the State liable for, 
among other things, negligence in investigating, 
choosing, and designing the Stringfellow site, 
overseeing its construction, failing to correct hazardous 
conditions, and delaying its remediation. The federal 
court held the State liable for all past and future cleanup 
costs, which the State claimed could reach $700 million. 
The State then filed an indemnity action against five 
insurers. (Continental, supra, 55 Cal.4th at pp. 192–
193.) Four of those insurers had issued the State single 
multiyear excess CGL policies; the fifth, Wausau, had 
issued four excess CGL policies, covering policy periods 
1964 to 1967, 1967 to 1970, 1970 to 1973, and 1973 to 
1976.


The policies issued by the five insurers contained nearly 
identical language. Under the heading “Insuring 
Agreement,” the insurers agreed “‘[t]o pay on behalf of 
the Insured all sums which the Insured shall become 
obligated to pay by reason of liability imposed by law … 
for damages … because of injury to or destruction of 
property, including loss of use thereof.’ ” (Continental, 
supra, 55 Cal.4th at p. 193.) “Occurrence” was defined 
as “ ‘an accident or a continuous or repeated exposure 
to conditions  [***46] which result in … damage to 
property during the policy period … .’ ” (Ibid.) Liability 
limits were stated as specified dollar amounts of the “ 
‘ultimate net loss [of] each occurrence.’ ” (Ibid.)


Among the issues considered by the Court was how to 
allocate liability among several insurers in a “long-tail” 
injury, which it characterized as “a series of indivisible 
injuries attributable to continuing events without a single 
unambiguous ‘cause.’ ” (Continental, supra, 55 Cal.4th 
at pp. 195–196.) The court noted that long-tail injuries 
“produce progressive damage that takes place slowly 
over years or even decades. Traditional CGL insurance 
policies, including those drafted before such 
environmental suits were common, are typically silent as 
to this type of injury. (Hickman & DeYoung, Allocation of 
Environmental Cleanup Liability Between Successive 
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Insurers (1990) 17 N.Ky. L.Rev. 291, 292 (Hickman & 
DeYoung).)  [**300]  Because of this circumstance, 
many insurers are unwilling to indemnify insureds for 
long-tail  [*233]  claims. Their refusal to indemnify often 
causes insureds to sue for coverage. … [T]hese suits 
tend to be complex. Typically they involve dozens of 
litigants and  [***47] even larger numbers of insurance 
policies covering multiple time periods that stretch back 
over many years.” (Continental, supra, at p. 196.)


The court began its analysis of the allocation issues 
before it by discussing its holdings in Montrose, supra, 
10 Cal.4th 645, 655, and Aerojet-General Corp. v. 
Transport Indemnity Co. (1997) 17 Cal.4th 38, 55–57 
[70 Cal. Rptr. 2d 118, 948 P.2d 909] (Aerojet). In 
Montrose, the court adopted a “ ‘continuous injury’ 
trigger of coverage,” (Montrose, at p. 655), pursuant to 
which a continuous condition “becomes an occurrence 
for the purposes of triggering insurance coverage when ‘ 
“property damage” ’ results from a causative event 
consisting of ‘the accident or “continuous and repeated 
exposure to conditions.” ’ ” (Continental, supra, 55 
Cal.4th at p. 197.) The court adopted an “all sums” rule 
in Aerojet, pursuant to which “ ‘ “an insurer on the risk 
when continuous or progressively deteriorating 
[property] damage or [bodily] injury first manifests itself 
remains obligated to indemnify the insured for the 
entirety of the ensuing damage or injury.” ’ … In other 
words, … as long as the policyholder is insured at some 
point during the continuing damage period, the insurers' 
indemnity obligations persist until the  [***48] loss is 
complete, or terminates.” (Ibid., citation omitted.)


In Continental, the insurers advocated a “pro rata” rule 
for indemnity allocation, under which an equal share of 
the amount of damage is assigned to each year over 
which a long-tail injury occurred. (Continental, supra, 55 
Cal.4th at p. 199.) But although the court acknowledged 
that some states had adopted a pro rata approach, it 
found itself “constrained by the language of the 
applicable policies here,” which it said “supports 
adoption of the all sums coverage principles.” (Ibid.) It 
explained: “Under the CGL policies here, the plain ‘all 
sums’ language of the agreement compels the insurers 
to pay ‘all sums which the Insured shall become 
obligated to pay … for damages … because of injury to 
or destruction of property … .’ (Ante, at p. 193.) As the 
State observes, ‘[t]his grant of coverage does not limit 
the policies’ promise to pay ‘all sums’ of the 
policyholder's liability solely to sums or damage ”during 
the policy period.” ’ ” (Ibid.) The court therefore 
concluded that the policies at issue “obligate the 
insurers to pay all sums for property damage 


attributable to the Stringfellow site, up to their policy 
limits, if applicable, as long as  [***49] some of the 
continuous property damage occurred while each policy 
was ‘on the loss.’ The coverage extends to the entirety 
of the ensuing damage or injury [citation], and best 
reflects the insurers' indemnity obligations under the 
respective policies, the insured's expectations, and the 
true character of the damages that flow from a long-tail 
injury.” (Id. at p. 200.)


CA(4)[ ] (4) Having so concluded, the court then 
turned to a related issue—whether the State could 
“stack” policy limits across multiple policy periods. 
 [*234]  It explained that HN5[ ] stacking policy limits “ 
‘means that when more than one policy is triggered by 
an occurrence, each policy can be called upon to 
respond to the claim up to the full limits of the policy.’ 
[Citation.] ‘When the policy limits of a given insurer are 
exhausted, [the insured] is entitled to seek 
indemnification from any of the remaining insurers 
 [**301]  [that were] on the risk … .’ [Citations.]” 
(Continental, supra, 55 Cal.4th at pp. 200–201.)


The court concluded that allowing an insured to “stack” 
policies under the circumstances presented “properly 
incorporates the Montrose continuous injury trigger of 
coverage rule and the Aerojet all sums rule, and 
‘effectively stacks the insurance  [***50] coverage from 
different policy periods to form one giant “uber-policy” 
with a coverage limit equal to the sum of all purchased 
insurance policies.’ ” (Continental, supra, 55 Cal.4th at 
p. 201.) It explained: “ ‘Instead of treating a long-tail 
injury as though it occurred in one policy period, this 
approach treats all the triggered insurance as though it 
were purchased in one policy period. The [insured] has 
access to far more insurance than it would ever be 
entitled to within any one period.’ [Citation.] The all-
sums-with-stacking rule means that the insured has 
immediate access to the insurance it purchased. It does 
not put the insured in the position of receiving less 
coverage than it bought. It also acknowledges the 
uniquely progressive nature of long-tail injuries that 
cause progressive damage throughout multiple policy 
periods. [Citation.]” (Ibid.)


In adopting an all-sums-with-stacking rule, the court 
rejected the court's analysis in FMC Corp., supra, 61 
Cal.App.4th 1132, which it said “ ‘disregarded the policy 
language entirely’ ” and “resorted to ‘judicial 
intervention’ in order to avoid stacking.” (Continental, 
supra, 55 Cal.4th at p. 201.) The court said that the 
policies at issue, “which  [***51] do not contain 
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antistacking language, allow for its application.” (Ibid.)8


The court concluded that an all-sums-with-stacking rule 
“has numerous advantages. It resolves the question of 
insurance coverage as equitably as possible, given the 
immeasurable aspects of a long-tail injury. It also 
comports with the parties' reasonable expectations, in 
that the insurer reasonably expects to pay for property 
damage occurring during a long-tail loss it covered, but 
only up to its policy limits, while the insured reasonably 
expects indemnification for the time periods in which it 
purchased insurance coverage. All-sums-with-stacking 
coverage allocation ascertains each insurer's liability 
with a comparatively uncomplicated calculation that 
looks at the long-tail injury as a whole rather than 
artificially breaking it into distinct periods of injury. As 
the Court of Appeal recognized, if an occurrence is 
continuous across two or more policy periods, the 
insured has paid two or  [*235]  more premiums and can 
recover up to the combined total of the policy limits. 
There is nothing unfair or unexpected  [***52] in 
allowing stacking in a continuous long-tail loss.” 
(Continental, supra, 55 Cal.4th at pp. 201–202.) The 
court, noted, however, that there exists a “significant 
caveat” to all-sums-with-stacking indemnity allocation. 
(Id. at p. 202.) That caveat “contemplates that an insurer 
may avoid stacking by specifically including an 
‘antistacking’ provision in its policy. Of course, in the 
future, contracting parties can write into their policies 
whatever language they agree upon, including 
limitations on indemnity, equitable pro rata coverage 
allocation rules, and prohibitions on stacking.” (Ibid.)


C. Truck's Policy Language Does Not Permit “Stacking” 
of the Various Truck Policies


Although Continental adopted an “all-sums-with-
stacking” rule in the absence of  [**302]  contrary policy 
language, it made clear that any “stacking” analysis 
must begin with the relevant policy language. Here, 
pursuant to the “Insuring Agreements” of the 1974 
primary policy, Truck agreed “[t]o pay on behalf of the 
insured all sums which the insured shall become 
obligated to pay, as damages or otherwise, by reason of 
the liability imposed upon him by law, assumed by him 
under [the] contract as defined, or by reason of any 
other legal  [***53] liability of the insured however 
arising or created or alleged to have risen or to have 
been created because of:


8 In so holding, the court disapproved FMC Corp., supra, 61 
Cal.App.4th 1132. (Continental, supra, 55 Cal.4th at p. 201.)


“1. Personal injury, sickness, disease, including death;


“2. Injury to or destruction of property


“including all loss resulting therefrom.”


The “limit of liability” portion of the policy limits Truck's 
liability for personal injury or property damage to 
$500,000 “Per Occurrence.”9 (Italics added.) It further 
provides (part IV, “Policy Period, Territory, Limits”):


“The limit of liability stated in this policy as applicable 
‘per occurrence’ is the limit of the company's liability for 
each occurrence.


“There is no limit to the number of occurrences for which 
claims may be made hereunder, however, the limit of 
the Company's liability as respects any occurrence 
involving one or any combination of the hazards or 
perils insured against shall not exceed the per 
occurrence limit designated in the Declarations.” (Italics 
added.)
 [*236] 


Truck and Kaiser contend that the 1974 primary policy 
does not permit “stacking” of Truck's  [***54] annual per 
occurrence limits, and we agree.10 As the italicized 
language indicates, the policy contains a “per 
occurrence” limit—not, as Truck notes, a “per 
occurrence per policy” or “per occurrence per year” 
limit.11 This language is facially inconsistent with 


9 The policy defines occurrence as “an event, or continuous or 
repeated exposure to conditions which results in personal 
injury or property damage during the policy period.”


10 We note that our holding is limited to the stacking of Truck's 
policies. Because the issue is not before us, we have not 
considered the separate question of whether Kaiser may stack 
Truck's 1974 primary policy and the policies issued by its other 
insurers.


11 ICSOP contends that Truck has previously stipulated with 
Kaiser that “the Truck policies between 1965 and 1983 provide 
‘annual per occurrence limits,’ a stipulation repeated in a 
binding Order of Judgment from another court.” We do not 
agree that Truck has so stipulated. The “stipulation” to which 
ICSOP refers is a settlement agreement between Kaiser, 
Truck, and another insurer; it expressly provides that, “[i]f 
[Kaiser] chooses to dispute the issues of exhaustion or 
aggregate limits, it reserves the right to do so by way of the 
judicial process.” The settlement agreement further 
 [***55] provides as follows: “This Agreement and the 
negotiations for it are part of a settlement of disputed claims, 
are not an admission of liability and do not reflect the views of 
the Parties as to their rights and obligations under any 


215 Cal. App. 4th 210, *234; 155 Cal. Rptr. 3d 283, **301; 2013 Cal. App. LEXIS 269, ***51215 Cal. App. 4th 210, *234; 155 Cal. Rptr. 3d 283, **301; 2013 Cal. App. LEXIS 269, ***51



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S59-MR70-0039-4513-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S59-MR70-0039-4513-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516





Page 19 of 21


 


permitting Kaiser to recover from Truck more than the 
occurrence limit for a single occurrence.


Further, the policy specifically provides that, “[t]he limit 
of liability stated in this policy as applicable ‘per 
occurrence’ is the limit of the company's liability for each 
occurrence” and “the limit of the Company's liability as 
respects any occurrence … shall not exceed the per 
occurrence limit designated in the Declarations.” 
Notably, the policy does not say that the per occurrence 
limit is the limit of the company's annual liability for any 
occurrence, or that the per occurrence limit is the limit of 
the company's liability under the policy. Rather, it says 
that the per occurrence limit is the limit of the company's 
 [**303]  liability. We presume, as we must, that the 
parties intended this language to mean what it plainly 
says—that for any single occurrence, Truck is liable up 
to the per occurrence limit, and no more. We thus 
conclude that the trial court correctly determined that 
Kaiser may not “stack” the liability limits  [***56] of 
Truck's primary policies, but rather may recover only up 
to the “per occurrence” limit of one policy.


CA(5)[ ] (5) Our conclusion that Kaiser may not “stack” 
Truck's annual liability limits is consistent with the 
Supreme Court's analysis in Continental. HN6[ ] 
Although the court in Continental adopted an “all-sums-
with-stacking” default rule, it made clear that rule 
applied only in the absence of contrary policy language 
and said that an insurer could avoid stacking “by 
specifically including an ‘antistacking’ provision in its 
policy.” (Continental, supra, 55 Cal.4th at p. 202; see id. 
at p. 199 [“we are constrained by the language of the 
applicable policies here …”].) Although the court did not 
describe such a provision with any specificity, we 
believe Truck's limitation-of-liability term is exactly such 
a provision with regard to the stacking of Truck's own 
policy limits. As we have said, the 1974 primary policy 
expressly caps Truck's  [*237]  liability for each 
occurrence and provides that “the limit of the Company's 
liability as respects any occurrence involving one or any 
combination of the hazards or perils insured against 
shall not exceed the per occurrence limit designated in 
the Declarations.” (Italics  [***57] added.) We do not 
know what more Truck could have said when the policy 
was drafted in 1974 to make clear that its policy's 
limitation-of-liability term was an absolute cap on its per 
occurrence exposure—and, as such, it is fundamentally 
inconsistent with “stacking” the liability limits of the 
several Truck policies.


insurance policy or policies.”


Further, our result satisfies the Supreme Court's stated 
goal in Continental of giving the insured “immediate 
access to the insurance it purchased” and avoiding 
“put[ting] the insured in the position of receiving less 
coverage than it bought.” (Continental, supra, 55 Cal.4th 
at p. 201.) In Continental, stacking policies increased 
the insured's coverage because it “ ‘effectively stack[ed] 
the insurance coverage from different policy periods to 
form one giant “uber-policy” with a coverage limit equal 
to the sum of all purchased insurance policies.’ ” (Ibid.) 
In contrast, in the present case stacking would 
decrease, not increase, the insured's coverage because 
it would potentially make Kaiser responsible for multiple 
deductibles per claim. (See fn. 1, ante.)


We note, finally, that the issue before us is somewhat 
different than that before the court in Continental. With 
the exception  [***58] of Wausau, the insurers in 
Continental each had issued the State a single CGL 
policy.12 Thus, the court considered only whether any of 
the relevant policy language prohibited stacking of 
policies issued by different insurers. It did not consider 
the issue before us—whether an insured may stack 
multiple policies issued by the same insurer. This 
distinction is significant because the relevant language 
here—“[t]he limit of liability stated in this policy as 
applicable ‘per occurrence’ is the limit of the company's 
liability for each occurrence”—on its face prohibits 
stacking  [**304]  only of multiple Truck policies, not of 
policies issued by other insurers.


In its supplemental brief, ICSOP contends that the 
Supreme Court in Continental held that so-called 
“standard policy language” permits stacking, and it 
urges that the language of Truck's policy is “standard 
policy language.”  [***59] It thus would have us 
conclude that this language “cannot be interpreted as an 
anti-stacking provision so as to preclude stacking of 
available limits under Truck's other triggered primary 
insurance policies.” The problem with this analysis is 
that Continental did not hold that all standard policy 
language permits stacking—it simply held that the 
standard policy language at issue  [*238]  permitted 
stacking. (E.g., In re Marriage of Cornejo (1996) 13 
Cal.4th 381, 388 [53 Cal. Rptr. 2d 81, 916 P.2d 476] [“ 
‘It is axiomatic that cases are not authority for 


12 The Court of Appeal noted that Wausau, the only insurer 
that had issued the State more than one policy did not argue 
that those policies were subject to just a single policy limit 
because they constituted only a single continuous contract 
that was repeatedly renewed. Thus, the court treated any such 
contention as forfeited.
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propositions not considered.’ ”].) Therefore, even if we 
were to conclude that the language at issue here is 
standard in the industry, it would not resolve the issue 
before us—whether that language permits stacking of 
Truck's policies.


ICSOP next contends that Truck's “company's liability” 
provision cannot be an antistacking clause because it is 
nearly identical to those at issue in Continental, which 
“clearly were not found to be anti-stacking provisions by 
the California Supreme Court.” Assuming for the sake of 
argument that the relevant policy language is identical, 
the stacking issues are not. As we have said, the court 
in Continental considered whether policies issued by 
different  [***60] insurers may be stacked, while here we 
are considering stacking only in the context of Truck's 
own policies. Thus, while the policy language may be 
similar, the coverage issues are not. Moreover, contrary 
to ICSOP's contention, Truck's policy language differs 
from that at issue in Continental in an important way. 
Truck's 1974 primary policy states that “the limit of the 
Company's liability as respects any occurrence … shall 
not exceed the per occurrence limit designated in the 
Declarations,” while the Continental policies stated that 
“[T]he limit of the Company's liability under this policy 
shall not exceed the applicable amount [listed as the 
policy limit].” (Italics added.) On its face, thus, Truck's 
policy purports to limit Truck's liability generally, while 
the Continental policies purported to limit the insurers' 
liability only under the policy.


ICSOP claims that the only policy provisions recognized 
by other courts as “anti-stacking” provisions are “very 
specific non-cumulation of liability provisions” and that 
the 1974 Truck primary policy “contains no reference to 
any of the earlier or later Truck primary policies.” 
Perhaps so, but the fact that noncumulation clauses 
have been found in  [***61] other cases to prohibit 
stacking generally does not suggest to us that the 
language at issue in this case should not preclude 
stacking of Truck's policies. As we have said, that is 
precisely what this language facially purports to do.


ICSOP contends finally that determining whether the 
Truck policies may be stacked “requires consideration of 
the language of each and every primary policy, not just 
the one primary policy selected by the policyholder.” 
Because ICSOP did not make this contention either in 
the trial court or in its appellate briefs, the contention is 
forfeited. (E.g., Mammoth Lakes Land Acquisition, LLC 
v. Town of Mammoth Lakes (2010) 191 Cal.App.4th 
435, 476 [120 Cal. Rptr. 3d 797] [appellant “forfeited this 
argument by failing to raise it in a timely manner”].)


 [*239] 


CA(6)[ ] (6) For all of these reasons, we hold that 
Kaiser may not “stack” Truck's primary policy limits. 
Instead, having chosen the 1974 primary policy to 
respond to any claims triggered by that policy, Kaiser 
 [**305]  may recover from ICSOP to the extent that a 
claim exceeds that $500,000 per occurrence limit 
specified in the 1974 primary policy.


D. Our Analysis Is Consistent with the Principle of 
“Horizontal Exhaustion”  [***62] Articulated in 
Community Redevelopment


ICSOP contends that the trial court's conclusion is 
inconsistent with the principle of horizontal exhaustion 
articulated in Community Redevelopment, supra, 50 
Cal.App.4th 329. ICSOP notes that the wording of its 
1974 excess policy is nearly identical to that of the 
excess policy in Community Redevelopment, and it 
urges that under Community Redevelopment, “not only 
must the Truck $500,000 limit in the 1974 policy period 
be exhausted, but so must all of Truck's primary limits in 
its other eighteen annual policy periods plus the limits of 
any other unexhausted primary insurers' policies.”


CA(7)[ ] (7) We do not agree. Community 
Redevelopment held—and we agree—that HN7[ ] in 
the case of a continuing loss, excess insurance is in 
excess of all collectible primary insurance, not merely 
the scheduled primary policy or policies. That holding 
does not imply, however, that policy limits of primary 
policies may be (or must be) “stacked,” such that an 
insured recovers multiple policy limits for a single 
occurrence. Indeed, the Community Redevelopment 
court was never called upon to interpret the underlying 
primary policies, because the parties did not dispute that 
primary insurance  [***63] remained collectible by the 
insured. (Community Redevelopment, supra, 50 
Cal.App.4th at p. 340 [“Although State Farm's liability 
limits were reached and exhausted, United's clearly 
were not. Indeed, the underlying cases were all finally 
resolved by settlement on December 14, 1990, and, as 
of that time, United still had not exhausted its policy 
limits.”].) Our analysis thus in no way conflicts with 
Community Redevelopment's—it simply addresses an 
issue that Community Redevelopment did not reach.


III. Issues on Remand


In the motion that is the basis for the present appeal, 
Kaiser sought summary adjudication of the cross-
complaint's fifth and sixth causes of action. The fifth 
cause of action, for declaratory judgment, sought a 
declaration that, “[e]ach Excess Insurer with an Excess 


215 Cal. App. 4th 210, *238; 155 Cal. Rptr. 3d 283, **304; 2013 Cal. App. LEXIS 269, ***59215 Cal. App. 4th 210, *238; 155 Cal. Rptr. 3d 283, **304; 2013 Cal. App. LEXIS 269, ***59



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:569B-MCV1-F04B-P4FF-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51V2-YG21-F04B-N43B-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51V2-YG21-F04B-N43B-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:51V2-YG21-F04B-N43B-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5850-0891-F04B-N0KM-00000-00&context=1000516&link=CA16

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-F490-003D-J2F7-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-F490-003D-J2F7-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5850-0891-F04B-N0KM-00000-00&context=1000516&link=CA18

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5850-0891-F04B-N0KM-00000-00&context=1000516&link=clscc7

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-F490-003D-J2F7-00000-00&context=1000516

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-F490-003D-J2F7-00000-00&context=1000516





Page 21 of 21


 


Policy immediately in excess of Kaiser's primary policies 
for any given policy period is obligated to provide 
coverage upon the exhaustion of the primary policy for 
that policy period.” The sixth cause of action, for breach 
of contract, alleged that once Truck paid policy limits of 
$500,000 per occurrence for an asbestos bodily  [*240]  
injury claim, “ICSOP is obligated under its Excess Policy 
incepting January 1, 1974  [***64] to indemnify Kaiser 
for the ‘ultimate net loss’ in excess of $500,000 for such 
claim up to $5,000,000 per occurrence.” It further 
alleged that ICSOP “has breached the terms of its first 
layer Excess Policy incepting January 1, 1974 (Policy 
No. 4174-5841) by failing to pay to Kaiser all amounts 
that Kaiser has been forced to incur to make settlement 
payments for ABIC that exceed the Truck ‘per 
occurrence’ coverage limits for the primary policy 
incepting January 1, 1974” and that “[a]s a direct and 
proximate result of ICSOP's breach of its Excess Policy 
No. 4174-5841, Kaiser has been damaged in an amount 
which cannot be fully ascertained at this time, but which 
currently totals in excess of $15 million … .”


We have concluded that under the language of Truck's 
1974 primary policy, Truck's liability to Kaiser is limited 
to  [**306]  $500,000 per occurrence. Accordingly, once 
Truck has contributed $500,000 per asbestos bodily 
injury claim, its primary policies are exhausted and 
Truck has no further contractual obligation to Kaiser. 
This conclusion, however, does not by itself permit us to 
affirm the grant of summary adjudication because the 
fifth and sixth causes of action require a finding not 
 [***65] only that Truck's policies have been exhausted, 
but also that ICSOP's obligations attach immediately 
upon the exhaustion of Truck's policies.


In our now vacated decision, we concluded that we 
could not determine whether ICSOP's obligation to 
indemnify Kaiser had attached or whether ICSOP had 
breached its insurance contracts with Kaiser. We noted 
that it appeared undisputed between Kaiser, Truck, and 
ICSOP that, in addition to the primary policies issued by 
Truck for the 1964 to 1983 period, other primary policies 
were issued to Kaiser by Fireman's Fund (for policy 
periods from at least 1947 to Dec. 1964), Home 
Indemnity (for 1983 to 1985), and National Union (for 
1985 to 1987), and that these policies potentially were 
triggered by the asbestos bodily injury claims at issue in 
this case. We noted, however, that there was no 
information in the record as to whether these policies 
had been exhausted. Therefore, we could not find that 
there were no triable issues of fact relevant to the fifth 
and sixth causes of action.


In its supplemental brief, Truck notes that on October 
31, 2011, the trial court entered a stipulated order that 
all non-Truck primary policies had been exhausted. 
Truck therefore  [***66] suggests that we should now 
affirm the trial court's grant of summary adjudication of 
the fifth and sixth causes of action. We decline to do so. 
The trial court is in a far better position than we are to 
determine in the first instance the effect of its stipulated 
order in light of our conclusion that Truck's primary 
policies may not be stacked. Thus, we leave to the trial 
court on remand a determination of whether there 
remain triable issues of material fact as to the fifth and 
sixth causes of action.
 [*241] 


DISPOSITION


We reverse the grant of summary adjudication and entry 
of judgment for Kaiser and against ICSOP and remand 
to the trial court for further proceedings consistent with 
this opinion. Each party shall bear its own costs on 
appeal.


Willhite, Acting P. J., and Manella, J., concurred.


End of Document
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Synopsis
Background: After making indemnity payments to asbestos manufacturer under commercial
general liability (CGL) policies, insurer filed action against manufacturer, seeking declaratory
judgment that insurer's policies were exhausted and that insurer had no further duty to defend or
indemnify manufacturer in asbestos-related litigation. Manufacturer filed cross-complaint against
its excess insurers, seeking declaration of coverage under its excess policies. Insurer moved for
summary adjudication, and the Superior Court, Los Angeles County, No. BC249550, Carl J. West,
J., granted the motion. Excess insurer petitioned for writ of mandate.


Holdings: The Court of Appeal, Suzukawa, J., as a matter of first impression, held that:


[1] “occurrence” in CGL policies referred to each claimant's injurious exposure to asbestos, rather
than the manufacture and distribution of asbestos products, and


[2] all asbestos exposures could not be treated as a single “occurrence” under aggregation
provisions of policies.


Writ granted.
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[1] Appeal and Error Plenary, free, or independent review
On appeal from summary adjudication, the appellate court independently reviews the trial
court's ruling and applies the same legal standard that governs the trial court.


5 Cases that cite this headnote


[2] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply.
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[3] Insurance Ambiguity in general
An insurance policy provision is ambiguous if it is capable of two or more reasonable
constructions.
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[4] Evidence Insurance
Insurance Ambiguity in general
In determining if an insurance policy provision is ambiguous, the court considers not
only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation.
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[5] Insurance Ambiguity in general
Even apparently clear language in an insurance policy may be found to be ambiguous
when read in the context of the policy and the circumstances of the case.
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Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If insurance policy language is ambiguous, an interpretation in favor of coverage is
reasonable only if it is consistent with the objectively reasonable expectations of the
insured; thus, the court must determine whether the coverage under the policy that would
result from such a construction is consistent with the insured's objectively reasonable
expectations.


7 Cases that cite this headnote


[7] Insurance Several injuries
The meaning of “occurrence” in commercial general liability (CGL) policies, with regard
to coverage limits as applied to bodily injuries caused by exposure to asbestos, referred to
each claimant's injurious exposure to asbestos, rather than the insured's manufacture and
distribution of asbestos products; such interpretation was based on the plain meaning of
the policy language, the drafting history of the policies, and other policy provisions.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 162 et seq.; Croskey
et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶7:10 et seq
(CAINSL Ch. 7A-B).


8 Cases that cite this headnote


[8] Evidence Insurance
Insurance Matters extrinsic to policies in general
The drafting history of an insurance policy, while not determinative, may properly be used
by courts as an aid to discern the meaning of disputed policy language.


[9] Insurance Several injuries
All asbestos exposures could not be treated as a single “occurrence” under the aggregation
provisions of commercial general liability (CGL) policies; policy's “one lot” aggregation
provision precluded treating all asbestos claims as a single occurrence because the claims
arose out of multiple products, made, packaged, and distributed over many years.


11 Cases that cite this headnote


[10] Appeal and Error Summary judgment
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Although the trial court may grant summary judgment on one basis, the appellate court
may affirm the judgment under another; the appellate court reviews the ruling, not the
rationale.


1 Case that cites this headnote
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Opinion


SUZUKAWA, J.


*651  This petition for writ of mandate presents an issue of first impression in this state: The
meaning of “occurrence” in a commercial general liability (CGL) policy as applied to bodily
injuries caused by exposure to asbestos. We conclude that, as used in the policies at issue,
“occurrence” means injurious exposure to asbestos, not the manufacture and distribution of
those products. Accordingly, we grant the writ and direct the trial court to vacate its summary
adjudication order.


INTRODUCTION


Real party in interest Kaiser Cement & Gypsum Corporation (Kaiser) manufactured a variety of
products containing asbestos (asbestos products) for more than 30 years. In recent years, Kaiser
has been named as a defendant in products liability suits brought by thousands of claimants
who allege they were injured by their exposure to Kaiser's asbestos products. These claims have
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been defended by Kaiser's primary general liability carrier, real party in interest Truck Insurance
Exchange (Truck).


After making indemnity payments for Kaiser of more than $50 million, Truck filed an action
seeking, among other things, a declaratory judgment that Truck's policies were exhausted and
that Truck had no further duty to defend or indemnify Kaiser in asbestos-related litigation.
Subsequently, Truck sought summary adjudication of the declaratory judgment cause of action.
The summary adjudication motion turned on the meaning of the word “occurrence” as used in
the CGL policies. According to Truck, all claimants' asbestos injuries resulted from a single
“occurrence”—Kaiser's manufacture and distribution of asbestos products—and thus were subject
to the policies' per occurrence liability limits. Thus, Truck contended, because its indemnity
payments exceeded policy limits, the policies were exhausted and it had no further obligation to
Kaiser.


Petitioners London Market Insurers (LMI), Kaiser's excess insurers, opposed the summary
adjudication motion, arguing that the relevant “occurrence” was each claimant's asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products. Accordingly, LMI contended, the
court could not conclude as a matter of law that all of Kaiser's asbestos claims **157  resulted
from a single occurrence or that Truck's policies had been exhausted.


The trial court agreed with Truck that the “occurrence” was Kaiser's decision to manufacture
and distribute asbestos products and, thus, that all asbestos injuries arose out of a single annual
occurrence. It accordingly granted summary adjudication.


*652  We find that the trial court's interpretation cannot be reconciled with the policies' plain
language, which compels our conclusion that an “occurrence” under the policies is injurious
exposure to asbestos, not the manufacture and distribution of asbestos products. Thus, the trial
court erred in determining that all asbestos injuries arose from a single annual occurrence as a
matter of law. Moreover, on the present record we cannot determine how many occurrences are
responsible for the alleged injuries and, thus, whether Truck's policies have been fully exhausted.
Accordingly, we grant the writ and direct the trial court to vacate its order granting Truck's motion
for summary adjudication and to enter a new order denying the motion.


FACTUAL AND PROCEDURAL BACKGROUND


Kaiser manufactured a variety of asbestos products, including joint compounds, finishing
compounds, fiberboard, and plastic cements, from 1944 through the 1970's. Kaiser produced these
products at 10 different facilities at various times.
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By 2004, more than 24,000 claimants (including, among others, carpenters, electricians,
sheetrockers, painters, welders, shipyard workers, mechanics, plasterers, plumbers, tile setters,
acoustical sprayers and architects) had filed products liability suits against Kaiser alleging that they
had suffered bodily injury, including asbestosis and various cancers, as a result of their exposure to
Kaiser's asbestos products. Kaiser tendered these claims to Truck, which had issued primary CGL
policies to Kaiser between 1964 and 1983. As of July 31, 2001, Truck had paid approximately $22
million to more than 900 asbestos claimants; by October 2004, Truck's indemnity payments for
asbestos bodily injury claims exceeded $50 million.


In April 2001, Truck filed an insurance coverage action concerning its obligations to continue
to defend and indemnify Kaiser for asbestos bodily injury claims. Kaiser filed a cross-complaint
against its excess insurers, including LMI, seeking a declaration of coverage under its excess
policies in the event Truck were able to establish that it had no further obligation to defend or
indemnify Kaiser.


In October 2004, Truck moved for summary adjudication that all its policies had been exhausted
and it had no further duty to defend or indemnify Kaiser. 1  The basis for Truck's motion was the
“per occurrence” liability limitation in its CGL policies, which capped Truck's exposure for bodily
*653  injuries resulting from “any one occurrence.” According to Truck, under the plain language
of the policies, all asbestos-related claims in any given year arose out of a single “occurrence”
because all had the same underlying cause: “the design, manufacture and distribution by Kaiser
and its subsidiaries of asbestos-bearing products.” Further, Truck urged **158  that the parties'
course of conduct—specifically, Kaiser's payment of a single deductible per policy year for all
asbestos bodily injury claims, rather than a deductible for each claim—was consistent with the
conclusion that all asbestos claims resulted from a single occurrence. Thus, notwithstanding its
indemnity payments exceeding $50 million, Truck contended that its liability for asbestos bodily
injury claims for all policy years was only $8.3 million and that the policies were exhausted as
of January 1999.


1 Truck's summary adjudication motion addressed only the first cause of action, which
sought a declaratory judgment that Truck had exhausted all applicable policy limits for
asbestos bodily injury claims. The parties stipulated that the motion did not seek summary
adjudication or any other ruling as to policy limits for asbestos property damage claims,
except to the extent that Truck's policies provide for a combined single limit for property
damage and bodily injury claims.


Kaiser responded that Truck was entitled to summary adjudication, but contended that its analysis
was only “ ‘half right.’ ” 2  Kaiser agreed that under the plain language of Truck's policies, all
asbestos bodily injury claims resulted from a single annual occurrence. Thus, it agreed that Truck's
policies had been exhausted. However, Kaiser did not agree that this result was compelled by the
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course of the parties' performance; to the contrary, Kaiser contended that neither it nor Truck ever
believed that they had reached an agreement on the number-of-occurrences issue.


2 The unusual alignment of the parties is explained by the policies' per occurrence deductible
provisions. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for each
“occurrence”; by 1981, the per occurrence deductible was $100,000. Thus, Kaiser's share of
the total asbestos liability increases as the number of occurrences increases. Additionally,
although asbestos claims against Kaiser collectively exceed tens of millions of dollars, many
individual claims apparently are within the applicable deductibles. Thus, if each claim is
treated as a separate occurrence, Kaiser may have no coverage for a substantial number of
claims.


LMI opposed the summary adjudication motion, contending that the court could not conclude as
a matter of law that all asbestos bodily injury claims resulted from a single annual occurrence
or that Truck's policies had been exhausted. Further, LMI contended that the parties' conduct
demonstrated that they believed that the asbestos claims resulted from multiple occurrences. Thus,
LMI urged that Truck's motion should be denied because there were triable issues of fact as to the
meaning of “occurrence.”


The trial court initially denied the summary adjudication motion. It explained that under
California law, insurance policies are interpreted based on their plain language and the insured's
objectively reasonable expectations when the policies are issued. Further, it said that in California
“occurrence” *654  means the “underlying cause of injury—the act, or acts, of the insured that
gives rise to the ABIC [asbestos bodily injury claims].” Thus, the dispositive question was whether
Kaiser reasonably could have believed that its decision to incorporate asbestos into many different
products over many decades was a single occurrence. The court held that it could not: “[A]s a
matter of law ... it is not now, nor was it at the time the Truck policies were issued, objectively
reasonable to assume that the incorporation of chrysotile asbestos into multiple products over a
period of many years would constitute a single occurrence.”


Although the court thus concluded that the asbestos bodily injury claims were not a single
occurrence as a matter of law, it said that on the present record it could not decide how many
occurrences were responsible for the asbestos claims. It explained: “The more difficult issue
presented by Truck's motion is determining the number of occurrences under the policies, given
that they are to be determined based on an analysis of the underlying cause of injury. The Court
finds that a reading of the policies as a whole does not support a **159  determination that the
manufacture, sale, and distribution of all Kaiser's asbestos-containing products constitute a single
‘occurrence.’ By the same token, however, the policies do not support LMI's interpretation that
each ABIC filed against Kaiser was an ‘occurrence.’ While a ‘decision’ to manufacture a given
product in a certain manner, or warn or not warn of the dangerous propensities of that product
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may constitute an occurrence, such a decision must be made with reference to a product or family
of products.”


Thus, the court said, by denying summary adjudication it was “not determining that the number
of occurrences under the Truck policies will necessarily be the total number of individual asbestos
bodily injury claims. Given the language of the policies, there may be evidentiary support
for a finding that the ‘design, manufacture, and distribution’ of a family of products, or a
particular product line, constituted an occurrence under the post-′74 policies.” Accordingly, “The
determination of the actual number of occurrences under the Truck policies will be subject to
further evidentiary showings in subsequent stages of these proceedings.”


Several months after denying the motion for summary adjudication, on its own motion the court
ordered reconsideration and supplemental briefing. The court then granted summary adjudication
for Truck. In doing so, it noted that California courts had not decided the issue before it, but said
that the trend nationally is that “insofar as asbestos coverage cases are concerned, the underlying
cause test mandates a finding that either the manufacture and sale of asbestos-containing products
was the single occurrence or that the failure to warn of asbestos-containing products was the single
occurrence.” Thus, the court said, its decision to apply an “underlying cause test” required it to
*655  conclude that Truck and Kaiser reasonably intended to treat all asbestos bodily injury claims
as a single occurrence under the policies.


Additionally, the court said, there were significant practical problems with the approach of its prior
order: “Practically speaking, the roadblock in finding there were multiple occurrences based on
the number of products Kaiser produced is the difficulty (if not impossibility) in proving which
products resulted in exposure to the individual claimants. There also would be no reliable way
to determine what amounts paid to claimants could be allocated to a particular Kaiser product.
The complaints described in the claims matrix for the underlying ABIC illustrate this point.
The underlying ABIC generally do not attempt to link any claimant's asbestos injuries with any
specific Kaiser product or batch of products. Under these circumstances, coverage under the
policies could likely never be determined and [Kaiser] would be without the insurance for which
it bargained.” (Fn.omitted.)


The court concluded: “Upon reconsideration, the Court finds, as a matter of law, that the
manufacture and decision to place asbestos into products by the Kaiser entities constituted a single
occurrence under the applicable policies. Accordingly, the Court finds that Truck's primary policies
have been exhausted, and grants Truck's motion for summary adjudication.”


LMI filed a timely petition for writ of mandate. We issued an order to show cause, ordered
additional briefing and stayed all proceedings until further order of this court.
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LEGAL STANDARDS


[1]  A party is entitled to summary adjudication of a cause of action if there is no triable issue of
material fact and the matter can be adjudicated as a question of law. **160  (Code Civ. Proc., §
437c, subds. (c), (f)(1).) As with a motion for summary judgment, the court must view the evidence
and reasonable inferences from the evidence in the light most favorable to the opposing party.
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843, 107 Cal.Rptr.2d 841, 24 P.3d 493;
Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th 1135, 1155, 42 Cal.Rptr.3d
191.) On appeal, we independently review the trial court's ruling and apply the same legal standard
that governs the trial court. (Colgan v. Leatherman Tool Group, Inc. (2006) 135 Cal.App.4th 663,
678, 38 Cal.Rptr.3d 36; Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138,
1142, 12 Cal.Rptr.3d 615, 88 P.3d 517.)


[2]  Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. *656   Foster–Gardner, Inc. v. National Union
Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265; Bank of the West
v. Superior Court (1992) 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the
mutual intention of the contracting parties at the time the contract was formed governs. (Civ.Code,
§ 1636; Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.)
We ascertain that intention solely from the written contract if possible, but also consider the
circumstances under which the contract was made and the matter to which it relates. (Civ.Code,
§§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court (2006) 135 Cal.App.4th 1239,
1245, 37 Cal.Rptr.3d 918.) We consider the contract as a whole and interpret the language in
context, rather than interpret a provision in isolation. (Civ.Code, § 1641; American Alternative Ins.
Corp., supra, 135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.) We interpret words in accordance
with their ordinary and popular sense, unless the words are used in a technical sense or a special
meaning is given to them by usage. (Civ.Code, § 1644; American Alternative Ins. Corp., supra,
135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.)


[3]  [4]  [5]  A policy provision is ambiguous if it is capable of two or more reasonable
constructions. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370,
900 P.2d 619; Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th
854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) In determining if a provision is ambiguous, we
consider not only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation. (Pacific Gas & E. Co. v. G.W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37, 39–
40, 69 Cal.Rptr. 561, 442 P.2d 641.) Even apparently clear language may be found to be ambiguous
when read in the context of the policy and the circumstances of the case. (American Alternative
Ins. Corp., supra, 135 Cal.App.4th at p. 1246, 37 Cal.Rptr.3d 918, citing MacKinnon v. Truck Ins.
Exchange (2003) 31 Cal.4th 635, 652, 3 Cal.Rptr.3d 228, 73 P.3d 1205.)
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[6]  If policy language is ambiguous, an interpretation in favor of coverage is reasonable only
if it is consistent with the objectively reasonable expectations of the insured. (Bank of the West,
supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the court must determine
whether the coverage under the policy that would result from such a construction is consistent
with the insured's objectively reasonable expectations. (Nissel v. Certain Underwriters at Lloyd's
of London (1998) 62 Cal.App.4th 1103, 1111–1112, 73 Cal.Rptr.2d 174.)


**161  DISCUSSION


The meaning of “occurrence” as it applies to asbestos injuries is an issue of first impression
in this state. Other states have considered the question, but *657  they have reached varying
conclusions. Some courts have held that “occurrence” in the asbestos-exposure context means the
manufacturer's decision to incorporate asbestos into its products, and thus they have concluded that
all asbestos injuries for which a defendant is responsible result from a single “occurrence.” (E.g.,
Greene, Tweed & Co., Inc. v. Hartford Acc. & Indem. Co. (E.D.Pa., Apr. 21, 2006, Civ. No. 03–
3637) 2006 WL 1050110 at pp. *3–*9; Liberty Mut. Ins. Co. v. Treesdale, Inc. (3d Cir.2005) 418
F.3d 330, 334–339; Westinghouse Elec. Corp. v. American Home Assurance Co. (N.J.Super.Ct.,
July 8, 2004, Nos. A–6706–01T5 & A–6720–01T5) 2004 WL 1878764 at pp. *27–*32; U.S.
Gypsum Co. v. Admiral Ins. Co. (1995) 268 Ill.App.3d 598, 205 Ill.Dec. 619, 643 N.E.2d 1226,
1257–1260; Owens–Illinois, Inc. v. United Ins. Co. (1993) 264 N.J.Super. 460, 625 A.2d 1, 21–
23; Colt Industries Inc. v. Aetna Cas. & Sur. Co. (E.D.Pa., Dec. 6, 1989, Civ.A. No. 87–4107)
1989 WL 147615 at pp. *5–*6; Air Products and Chemicals, Inc. v. Hartford Acc. and Indem.
Co. (E.D.Pa.1989) 707 F.Supp. 762, 772–774; Owens–Illinois, Inc. v. Aetna Cas. & Sur. Co.
(D.D.C.1984) 597 F.Supp. 1515, 1524–1528.) Other courts have held that the “occurrence” is the
claimant's unique asbestos exposure, and thus that each exposure is a separate occurrence. (E.g.,
In re Prudential Lines Inc. (2d Cir.1998) 158 F.3d 65, 79–83; Commercial Union Ins. Co. v. Porter
Hayden Co. (1997) 116 Md.App. 605, 698 A.2d 1167; Stonewall Ins. Co. v. Asbestos Claims
Management Corp. (2d Cir.1995) 73 F.3d 1178, 1212–1214; Cole v. Celotex Corp. (La.App.1991)
588 So.2d 376, 390–391.) Still other courts have said that the “occurrence” is the asbestos
exposure, but have held that claimants who were exposed to asbestos at approximately the same
time and place were injured by the same “occurrence.” (E.g., Fina, Inc. v. Travelers Indemnity Co.
(N.D.Tex.2002) 184 F.Supp.2d 547, 549–553; Metropolitan Life Ins. Co. v. Aetna Cas. & Sur. Co.
(2001) 255 Conn. 295, 765 A.2d 891, 896–909.)


Notwithstanding their profusion, none of the preceding opinions engages in the “thorough
examination of the policy language” California law requires. (TRB Investments, Inc. v. Fireman's
Fund Ins. Co. (2006) 40 Cal.4th 19, 27, 50 Cal.Rptr.3d 597, 145 P.3d 472.) Moreover, the
insurance contracts in those cases differ from the present contracts in significant ways, and while
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we recognize that consistent interpretation of standardized terms in insurance contracts promotes
clear understanding of future contracts, it “would be foolish ... to state as a matter of law that the
word ‘occurrence’ ... has the same meaning in all insurance contracts.” (Flintkote Co. v. General
Acc. Assur. Co. (N.D.Cal.2006) 410 F.Supp.2d 875, 887.) Therefore, although we have carefully
reviewed the out-of-jurisdiction cases cited by the parties, we do not rely on them to any significant
degree, but instead construe the insurance contracts solely on the basis of the policy language.


*658  I


THE APPLICABLE POLICY PROVISIONS


Truck issued CGL policies to Kaiser over 19 policy periods, from 1964 to 1983. An initial version
of the CGL policy was in effect from 1964 to 1973, and a second version was in effect from 1974
to 1983. The policy provisions relevant to the present petition are described below.


**162  A. The First Policy: 1964–1973
The CGL policy in effect from 1964 to 1973 (the 1964 policy) provided coverage for “all sums
which the Insured shall become legally obligated to pay as damages because of ... bodily injury.”
It further defined the scope of the coverage as follows.


Liability limits. The 1964 policy limited Truck's liability for bodily injury to $100,000 “each
person,” $300,000 “each occurrence,” and $300,000 “aggregate Products.” With regard to the
“each occurrence” limit, it further provided that “The limit of such liability stated in the
Declarations as applicable to ‘each occurrence’ is, subject to the above provision respecting each
person, the total limit of the Company's liability for all damages, including damages for care
and loss of services, arising out of bodily injury, sickness or disease, including death at any time
resulting therefrom, sustained by two or more persons in any one occurrence.” With regard to the
“aggregate Products” limit, it provided that “The limits of Bodily Injury liability and Property
Damage liability stated in the Declarations as ‘aggregate products' are respectively the total limits
of the Company's liability for all damages arising out of the products hazard during the twelve-
month period beginning with the effective date of the products hazard coverage....”


Effective January 30, 1971, the parties eliminated the aggregate product liability limit. The policy
continued to contain a “per occurrence” limit, which was increased to $500,000.


Deductible. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for “each
occurrence ... regardless of the number of claims emanating therefrom.” A later policy, effective
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January 1, 1968, retained the $5,000 per occurrence deductible, but added an additional $15,000
products hazard deductible.


“Occurrence.” The policy defined “occurrence” as “an event or series of events or continuous or
repeated exposure to conditions which results in legal *659  liability, regardless of the number
of persons, vehicles or objects affected by such act or acts or omission. As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage to
the claimant and not at the time of the act of the Insured giving rise to liability.”


Aggregation of claims. The policy provided for aggregating claims as follows: “All ... damages
arising out of one lot of goods or products prepared or acquired by the Named Insured or by another
trading under his name shall be considered as arising out of one occurrence.”


Policy period. The policy applied “only to occurrences which occur during the policy period.”


B. The Second Policy: 1974–1983
The parties made fundamental changes to the CGL policy in 1974. The relevant provisions of the
policies in effect from 1974 to 1983 (the 1974 policy) are as follows.


Liability limits. The 1974 policy contained a $500,000 “per occurrence” liability limit. Like its
immediate predecessor, it did not contain any aggregate limit, but instead provided that “There
is no limit to the number of occurrences for which claims may be made hereunder, however, the
limit of the Company's liability as respects any occurrence involving one or any combination of
the hazards or perils insured against shall not exceed the per occurrence limit designated in the
Declarations.”


**163  The parties restored aggregate limits effective April 1, 1980. The $1,500,000 aggregate
limit was “the total limit[ ] of the Company's liability for all damages arising out of the products
hazard and completed operations hazard during the twelve month period beginning with the
effective date of such coverage provided the personal injury or property damage occurs while the
policy is in force.” This change did not affect the per occurrence limit, which remained $500,000.


Deductible. The 1974 policy imposed a deductible of $5,000 for “each occurrence.” A January
1, 1976 endorsement increased the deductible to $50,000 per occurrence. In April 1981, the
deductible was increased again, to $100,000 per occurrence.


“Occurrence.” The policy defined “occurrence” as “an event, or continuous or repeated exposure
to conditions which results in personal injury or property damage during the policy period.”
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*660  Aggregation of claims. The policy provided that “All such exposure to substantially the
same general conditions existing at or emanating from each premises location shall be deemed
one occurrence.”


Policy period. The policy applied “only to occurrences during the policy period.”


II


THE CGL POLICIES ARE NOT REASONABLY SUSCEPTIBLE
OF THE CONCLUSION THAT ALL ASBESTOS BODILY INJURY


CLAIMS RESULTED FROM ONE “OCCURRENCE” OR THAT
THE POLICIES ARE EXHAUSTED AS A MATTER OF LAW


[7]  There is no dispute between the parties regarding the limits of Truck's liability for asbestos
injuries sustained from 1964 to January 1971 or April 1980 to 1983, when the policies contained
aggregate limits—i.e., limits on Truck's total liability for “all damages arising out of the products
hazard and completed operations hazard during the [policy year].” The sole dispute, instead,
concerns liability limits between January 1971 and April 1980, when the policies did not contain
any aggregate limits. Because during those years the only limitation on Truck's liability was the
“per occurrence” limit, Truck's potential liability for asbestos injuries is a direct function of the
number of “occurrences” deemed responsible for those injuries.


Kaiser and Truck contend, as the trial court concluded, that the relevant “occurrence” is Kaiser's
manufacture and distribution of asbestos products, which they contend is either an “event” or
“exposure to conditions.” They urge that all claimants' asbestos bodily injury claims result from a
single “occurrence,” i.e., “the continuous use of asbestos in a number of Kaiser's products without
warning.”


LMI contends, instead, that the relevant “occurrence” is injurious exposure to asbestos. Further,
LMI urges that each claimant's asbestos injury necessarily results from a separate occurrence
because “[t]he alleged asbestos injuries at issue were proximately caused by exposures to Kaiser
products that took place at different times, at different places, and under different circumstances.”


For the reasons that follow, we conclude that, as used in these policies, “occurrence” means
injurious exposure to asbestos. We further conclude that all asbestos exposures cannot be treated
as a single “occurrence” under the *661  aggregation provisions. However, on the present record
we cannot determine how many occurrences are responsible for the tens of thousands of claims
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asserted against Kaiser; thus, we do not conclude, as LMI urges us **164  to do, that each injurious
exposure to asbestos necessarily is a separate occurrence.


A. The “Occurrence” Is Each Claimant's Asbestos Exposure, Not Kaiser's Manufacture
and Distribution of Asbestos Products


1. The Policy Language Defining “Occurrence”
The policies define “occurrence” in the disjunctive: an event or continuous or repeated exposure to
conditions. Thus, to be an “occurrence,” Kaiser's manufacture and distribution of asbestos products
must be either an “event” or “exposure to conditions.” As we now explain, it is neither.


“An event.” Real parties suggest that “event” is a “broad[ ] term[ ]” that properly includes “
‘anything that happens.’ ” Thus, they contend, Kaiser's “intentional act[ ]” of including asbestos
in its products is an “event” within the policy language.


We do not agree. As LMI correctly notes, the plain meaning of “event” is a discrete happening
that occurs at a specific point in time. (E.g., Random House Webster's College Dict. (1992) p. 463
[event: “something that occurs in a certain place during a particular interval of time”].) Thus, for
example, while an explosion or series of related explosions is an “event” or “series of events,” 30
years of manufacturing activities cannot properly be so characterized.


[8]  This plain meaning analysis is reinforced by the drafting history of the form CGL policies
from which Truck's policies were derived. The history, “while not determinative, may properly be
used by courts as an aid to discern the meaning of disputed policy language.” (MacKinnon v. Truck
Ins. Exchange, supra, 31 Cal.4th 635, 653, 3 Cal.Rptr.3d 228, 73 P.3d 1205.) Before the 1960's, the
form CGL policy provided coverage for injuries “caused by accident.” (16 Appleman on Insurance
2d (Holmes ed.1996) § 117.1, p. 206; 9A Couch on Insurance (3d ed.2005) § 129:3, p. 129–9.)
The underwriting intent of the “caused by accident” policies, as explained by the Legal Committee
of the National Bureau of Casualty Underwriters (NBCU), was to “ ‘require one identifiable
event’ ” to trigger coverage. (Robinson, The Best of Intentions: Drafting the 1966 Occurrence,
and 1973 Pollution Exclusion Policy Language (PLI Comm. Law & Practice Course Handbook
Series) (1994) 690 PLI/Comm 565, 578–579.) In other words, the drafters intended the “caused
by accident” policies to cover traditional traumatic injury cases, but not to cover injuries from
continuous or *662  repeated exposure to conditions: “ ‘[C]aused by accident policy language
is designed to include sickness and disease from an identifiable event (such as typhoid resulting
from drinking contaminated water), but not to include sickness and disease from exposure over
periods of time and which is not attributable to an identifiable event (such as silicosis), and usually
would be so interpreted.’ ” (Id. at p. 579, quoting minutes of Nov. 2, 1939 meeting of NBCU Legal
Committee.)
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In the early 1940's, the Joint Forms Committee, a joint committee of the NBCU and the Mutual
Insurance Rating Bureau, issued a memorandum recommending that “caused by accident” policies
be endorsed to include coverage for continuous or repeated exposure bodily injury claims. (Id. at
pp. 575–576, 580.) Consistent with that recommendation, the NBCU promulgated an exposure
endorsement in 1950. (Id. at p. 581.) The endorsement substituted “occurrence” for “accident,”
and it defined “occurrence” using language nearly identical to the language of the Truck/Kaiser
policy: “ ‘ “Occurrence” means an event, or continuous or repeated exposure to conditions, which
unexpectedly **165  causes injury during the policy period.’ ” (Id. at p. 582.)


Based on the plain meaning of the policy language, bolstered by the drafting history, we conclude
that the parties did not understand or intend “event” to mean “ ‘anything that happens,’ ”
including “the conscious inclusion of asbestos in products manufactured and distributed by the
policyholder.” If the parties had so intended, the “continuous or repeated exposure” clause would
have been entirely superfluous, because any “exposure” for which a policyholder could be held
liable necessarily would result from an “event.” (See Boghos v. Certain Underwriters at Lloyd's
of London (2005) 36 Cal.4th 495, 503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, §
1641, “is to disfavor constructions of contractual provisions that would render other provisions
surplusage”]; Farmers Ins. Exchange v. Knopp (1996) 50 Cal.App.4th 1415, 1421, 58 Cal.Rptr.2d
331 [“contracts, including insurance contracts, are to be construed to avoid rendering terms
surplusage”].) Instead, we conclude that the parties intended “event” to mean an identifiable, single
injury-causing episode—an “accident” under the older CGL form—as distinct from “continuous
or repeated exposure.”


Manufacture and distribution of asbestos products over 30 years cannot reasonably be
characterized as an “event,” as we understand that term to have been used in the policies, because
it is not a single episode. Instead, it is an ongoing course of conduct. Accordingly, the “event”
prong of the occurrence definition does not apply here.


“Exposure to conditions.” Real parties contend, alternatively, that Kaiser's manufacture and
distribution of asbestos products is “continuous *663  or repeated exposure to conditions” and,
thus, is an “occurrence” under the policies. We do not agree. It unreasonably strains the plain
language of the policies to characterize manufacture and distribution of products as “conditions”
to which claimants were exposed. We find persuasive the reasoning expressed by two trial courts
that interpreted similar policy language in asbestos-related litigation. (See Coordinated Asbestos
Ins. Coverage Cases (S.F.Super.Ct., Jan. 25, 1990, JCCP No. 1072, at p. 11) [“It unreasonably
strains the plain language of the policy to characterize asbestos products which were shipped from
Fibreboard plants as ‘conditions' ”]; see also Fina, Inc. v. Travelers Indemnity Co., supra, 184
F.Supp.2d at p. 552[“[I]t is difficult to accept the contention that a failure to protect [from the
dangers of asbestos] was a ‘condition’ to which all claimants were repeatedly or continuously
‘exposed.’ Such an interpretation places considerable strain on the plain and ordinary meaning of
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the terms ‘condition’ and ‘exposure’ ”].) Contrary to real parties, we conclude that the “conditions”
to which claimants were exposed were the asbestos fibers released from Kaiser's products. This
interpretation does not strain the policy language. To the contrary, it is the most natural reading
of that language.


2. Other Policy Provisions
In addition to the “occurrence” definition, other provisions of the CGL policies—which we
properly consider, because contractual language “ ‘ “must be construed in the context of that
instrument as a whole” ’ ” (Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107,
959 P.2d 265)—reinforce the conclusion that “occurrence” means claimants' asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products.


The products hazard definition. The 1964 policy defined “products hazard” as “goods or products
manufactured, sold, **166  handled or distributed by the Named Insured or by others trading
under his name, if the occurrence or accident occurs after possession of such goods or products
has been relinquished to others by the Named Insured or by others trading under his name and if
such occurrence or accident occurs away from premises owned, rented or controlled by the Named
Insured.”


As used in this clause, neither manufacture nor distribution can be an “occurrence” because both
necessarily occur before—not after—a product is relinquished by the manufacturer or distributor.
Indeed, it is difficult to understand in what sense a product is “a product” prior to its manufacture.
No such challenges are presented if “occurrence” means an injury-causing event, because such
an event logically can occur away from the manufacturing premises after a product has been
purchased.


*664  The products hazard deemer. The 1964 policy provided that “As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage
to the claimant and not at the time of the act of the Insured giving rise to liability.” This clause
is unintelligible if the “occurrence” is the manufacture of the injury-causing product, because the
manufacture could take place “at the time of the injury only if the injury happened during the
manufacturing process.” As we have just noted, however, manufacturing injuries are excluded
from the policy's definition of “products hazard,” which embraces only injuries that occur away
from the insured's premises after possession of such goods or products has been relinquished to
others.


The timing clause. The 1974 policy applied “only to occurrences during the policy period” that
“result[ed] in personal injury or property damage during the policy period.” In other words, there
was coverage only where both the occurrence and the injury occurred in the same policy period.
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Interpreting “occurrence” to mean the “manufacture and distribution of asbestos-containing
products” would create significant coverage gaps because there would be no coverage for injuries
caused in one policy period by products manufactured in a prior policy period. Such gaps are
fundamentally inconsistent with a “comprehensive” (or “ultra comprehensive”) liability policy,
and real parties have not cited any evidence that the parties intended such gaps. (See MacKinnon
v. Truck Ins. Exchange, supra, 31 Cal.4th 635, 654, 3 Cal.Rptr.3d 228, 73 P.3d 1205 [purpose
of CGL policies is “ ‘ “to provide the insured with the broadest spectrum of protection against
liability for unintentional and unexpected personal injury or property damage arising out of the
conduct of the insured's business” ’ ”].)


In contrast, interpreting “occurrence” to mean asbestos exposure eliminates these gaps because
it provides coverage during every policy period in which injury occurs, regardless of when the
product was manufactured. This interpretation thus is consistent with the kind of “comprehensive”
coverage we believe Kaiser thought it was purchasing and Truck thought it was providing.


The notice clause. Both versions of the policy require that in the event of an occurrence, “written
notice shall be given by or on behalf of the Insured to the Company ... as soon as practicable
after the manager of the insurance department of the Named Insured has knowledge of an event or
occurrence which, in [his or her] opinion ... is likely to result in a claim under this policy.” Such
notice “shall contain particulars sufficient to identify the Insured and also reasonably obtainable
information respecting the time, place and **167  circumstances of the occurrence, and name and
address of the injured and of available witnesses.”


*665  As another court has noted with reference to a similar policy, this provision uses
“occurrence” “in the sense of ‘accident’: an unforeseen event that causes injury to one or more
persons, or to property.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p.
892.) Manufacture and distribution of asbestos products is not an unforeseen event, but rather is
“better characterized as [a] business decision[ ].” (Ibid.) It would be nonsensical to require Kaiser
to provide “written notice ... as soon as practicable” of its business decision to sell asbestos, and
it would be equally nonsensical to require Kaiser to provide the “time, place and circumstances”
of its asbestos manufacturing or the “name and address” of “witnesses” to such manufacturing.
Moreover, only a seer would be able to determine that the manufacturing of a product is “likely
to result in a claim” under a particular insurance policy.


The assistance and cooperation clause. The policies provide that “The Insured shall not, except at
his own cost, voluntarily make any payment, assume any obligation or incur any expense, except ...
for emergency medical and surgical relief to others at the time of the occurrence.” Implicit in
this clause is the parties' expectation that an “occurrence” may cause injuries requiring medical
or surgical attention. It thus reinforces our conclusion that the parties understood “occurrence” to
mean an injury-producing event, not routine manufacture or distribution. 3
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3 In the trial court and in this proceeding, real parties cited extrinsic evidence that they
contended supported their interpretation of the relevant policies. We have not considered
that evidence here. “The test of admissibility of extrinsic evidence to explain the meaning
of a written instrument is not whether it appears to the court to be plain and unambiguous
on its face, but whether the offered evidence is relevant to prove a meaning to which the
language of the instrument is reasonably susceptible.” (Pacific Gas & E. Co. v. G.W. Thomas
Drayage etc. Co., supra, 69 Cal.2d at p. 37, 69 Cal.Rptr. 561, 442 P.2d 641.) Because we have
concluded that the policy language is not reasonably susceptible of real parties' proffered
interpretation, the extrinsic evidence real parties offer is not relevant to our analysis.


3. California Law
Real parties urge that notwithstanding the policy language, “occurrence” must mean Kaiser's
manufacture and distribution of asbestos products because California law defines “occurrence” as
the underlying or remote cause of an alleged injury, not the immediate cause. Thus, they suggest,
because Kaiser's manufacturing and distribution is “the single underlying cause of [asbestos bodily
injury claims],” it necessarily is the relevant “occurrence.”


We do not agree. As we have said, under California law our primary guide to determining the
obligations created by insurance contracts is the language of the contracts themselves. (TRB
Investments, Inc. v. Fireman's Fund Ins. Co., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [intent of the parties to an insurance contract *666  is “ ‘to be inferred, if possible,
solely from the written provisions of the contract’ ”]; AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 822, 274 Cal.Rptr. 820, 799 P.2d 1253 [same].) Thus, even if other courts had held
that “occurrence” means “underlying cause” in other insurance contracts with different provisions,
those holdings would be largely irrelevant to our decision.


Moreover, nearly every case real parties cite was decided long after the present **168  policies
were entered. 4  As a result, those cases could not have informed the parties' understanding
of “occurrence” when they entered into the policies and, thus, they are not material to our
determination. (E.g., TRB Investments, Inc., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [“ ‘Under statutory rules of contract interpretation, the mutual intention of the parties at
the time the contract is formed governs interpretation’ ” (emphasis added) ]; Cedars–Sinai Medical
Center v. Shewry (2006) 137 Cal.App.4th 964, 979, 41 Cal.Rptr.3d 48, citing Civ.Code, § 1636 [“
‘The basic goal of contract interpretation is to give effect to the parties' mutual intent at the time of
contracting ’ ” (emphasis added) ]; Roddenberry v. Roddenberry (1996) 44 Cal.App.4th 634, 645–
646, 51 Cal.Rptr.2d 907 [events long after parties' divorce “had no relevance to the question of
what the parties intended by the language used in their 1969 settlement agreement and judgment”];
Thomas v. Buttress & McClellan, Inc. (1956) 141 Cal.App.2d 812, 816, 297 P.2d 768 [“The intent
of the parties to a contract is to be ascertained as of the time the contract was made, not some
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later date. [Citations.] Subsequent unforeseen events cannot be allowed to control in arriving at
that intent.”].)


4 The sole exception, Hyer v. Inter–Insurance Exchange, etc. (1926) 77 Cal.App. 343,
246 P. 1055—which interpreted “accident,” not “occurrence,” and did so in the context
of two closely related automobile accidents—does not come close to standing for the
sweeping proposition that “occurrence” necessarily means underlying cause. There, a driver
negligently collided first with one car and then, immediately thereafter, with a second car.
The court did not conclude, as real parties suggest, that “when determining whether multiple
injuries or claims arose from one or more occurrences, California courts look to the conduct
of the insured which caused/gave rise to liability.” All it held was that the per accident policy
limit applied because the injuries resulted from a “continuous sequence of events”: “Here
the assured's liability to the owner of each of the two automobiles damaged in the collisions
accrued from one act of negligence on the part of the assured's servant, namely, the negligent
operation of the Marmon car which caused it to collide first with the Overland and then with
the Cadillac. This act of negligence, the one cause which set in motion all that followed, was
the proximate cause of both collisions.” (Id. at pp. 351, 346–347, 246 P. 1055.)


Finally, contrary to real parties' contentions, none of the cited cases stands for the proposition that
“occurrence” necessarily means “remote” cause of injury, rather than immediate cause. It is true,
as real parties urge, that several California cases have held “occurrence” means the “cause” (or
“underlying cause”) of an injury, not the injury or claim itself. (E.g. *667  Caldo Oil Co. v. State
Water Resources Control Bd. (1996) 44 Cal.App.4th 1821, 1828, 52 Cal.Rptr.2d 609; Whittaker
Corp. v. Allianz Underwriters, Inc. (1992) 11 Cal.App.4th 1236, 1242–1243, 14 Cal.Rptr.2d
659.) But these cases do not consider whether “occurrence” means remote cause (manufacture of
asbestos products) or immediate cause (exposure to asbestos fibers), and thus they do not guide
our decision. 5


5 We echo the observation of the Flintkote court that “the finding that ‘occurrence’ in the
context of asbestos-related injuries refers to an exposure to asbestos fibers does not eliminate
the distinction drawn in the policy between occurrences and injuries.... [A]n exposure to
asbestos fibers is not an injury; rather, the harm done to the body as a result of the exposure
is the injury.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p. 894.)


State Farm Fire & Casualty Co. v. Elizabeth N. (1992) 9 Cal.App.4th 1232, 12 Cal.Rptr.2d 327, for
example, considered the limits of an insurer's liability for damages suffered by three children who
were repeatedly molested while in the care of **169  the insured, a daycare provider. Although
there, as here, the central issue was how many “occurrences” caused claimant's injuries, the court
had no occasion to decide whether “occurrence” meant “remote” or “immediate” cause because
the parties stipulated that the “occurrence” was the insured's asserted negligent supervision—the
“remote” cause of injury—not the “immediate” acts of molestation. (Ibid.)
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Whittaker Corp. v. Allianz Underwriters, Inc., supra, 11 Cal.App.4th 1236, 14 Cal.Rptr.2d 659,
also does not support real parties' contention that “occurrence” means remote cause. Indeed,
Whittaker is not an “occurrence” case at all. The only issue there was which of several CGL policies
was triggered by a series of related products liability claims. That issue, the court explained, was
entirely distinct from the number of occurrences: “The number of relevant occurrences for the
purpose of interpreting the per occurrence limitation of liability is different from the question of
when the relevant occurrence happens for the purpose of determining if there is coverage at all, or
whether coverage should be allocated to a particular policy period.” (Id. at p. 1242, 14 Cal.Rptr.2d
659.)


EOTT Energy Corp. v. Storebrand Internat. Ins. Co. (1996) 45 Cal.App.4th 565, 52 Cal.Rptr.2d
894 (EOTT) arguably comes the closest to equating “occurrence” with “remote cause,” but it too
is not decisive. There, the insured suffered a $1.5 million loss as the result of over 650 thefts of
its petroleum products. (Id. at p. 568, 52 Cal.Rptr.2d 894.) The insurer asserted that each theft
was a separate “occurrence,” while the insured contended that the multiple thefts were part of an
organized conspiracy and, thus, constituted a single occurrence. (Id. at pp. 568–571, 52 Cal.Rptr.2d
894.) The Court of Appeal reversed the trial court's grant of summary judgment for the insurer,
holding that it could not conclude, as a matter of law, that there were multiple occurrences. (Id.
at p. 578, 52 Cal.Rptr.2d 894.) It noted that the policy did not define “occurrence” and that the
term must be interpreted consistent with the insured's objectively reasonable expectations. (Id. at
p. 575, 52 Cal.Rptr.2d 894.) It concluded: *668  “In our view, EOTT's objectively reasonable
expectation would embrace the conclusion that multiple claims, all due to the same cause or a
related cause, would be considered a single loss to which a single deductible would apply.” (Ibid.)
Although EOTT thus holds that “occurrence” can mean underlying cause, it does not suggest that
it necessarily has that meaning. To the contrary, the case is clear that it “must interpret the term
‘occurrence’ ‘in context, with regard to its intended function in the policy.’ ” (Id. at p. 575, 52
Cal.Rptr.2d 894, italics added.) 6


6 None of the other cases real parties cite suggests that California applies a “remote cause”
test. Chemstar, Inc. v. Liberty Mut. Ins. Co. (C.D.Cal.1992) 797 F.Supp. 1541, 1546–
1547, affirmed (9th Cir.1994) 41 F.3d 429, held that “occurrence” meant the “cause” of
homeowners' property damage claims, not the property damage itself, but it did not address
the “remote” or “immediate” cause question. State Farm Fire & Cas. Co. v. Kohl (1982)
131 Cal.App.3d 1031, 182 Cal.Rptr. 720 is even farther afield. There, the court held that an
insured was covered by both his automobile and homeowner's policies for claims that he
negligently caused a motorcycle accident and then further injured the victim by negligently
dragging her from the street (id. at p. 1039, 182 Cal.Rptr. 720); it has no application to the
present petition.
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Therefore, none of the cases real parties cite holds, as they suggest, that “when determining whether
multiple injuries or claims arose from one or more occurrences, California courts look to the
conduct of the insured which caused/gave rise **170  to liability.” Indeed, none of these cases
purports to do anything more than interpret the language of the particular policies at issue, as
California law requires. They do not alter our conclusion that as used in the present CGL policies,
“occurrence” means asbestos exposure that results in bodily injury, not Kaiser's manufacture and
distribution of asbestos products.


B. The Plain Language of the Policies Precludes Treating All Claimants' Asbestos
Exposure as Resulting from a Single “Occurrence”


[9]  [10]  For the reasons discussed in the prior section, we cannot agree with the trial court that,
as a matter of law, “occurrence” means Kaiser's manufacture and distribution of asbestos products.
That conclusion is not fully dispositive of the present petition, however, because “[a]lthough the
trial court may grant summary judgment on one basis, this court may affirm the judgment under
another[;] ... it reviews the ruling, not the rationale.” (Salazar v. Southern Cal. Gas Co. (1997)
54 Cal.App.4th 1370, 1376, 63 Cal.Rptr.2d 522; see also Modern Development Co. v. Navigators
Ins. Co. (2003) 111 Cal.App.4th 932, 938, 4 Cal.Rptr.3d 528, citing Lucas v. Pollock (1992) 7
Cal.App.4th 668, 673, 8 Cal.Rptr.2d 918 [“We must affirm the judgment if it is correct under any
theory of law applicable to the case”].)


*669  Therefore, we now consider the second issue raised by the petition: Whether the policy
language—specifically, the policies' aggregation provisions—permits the thousands of individual
asbestos exposures to be deemed a single “occurrence.” For the reasons that follow, we conclude
that they cannot be so deemed.


1. The “One Lot” Provision
The sole aggregation provision of the 1964 policy provided that multiple injuries would be
treated as resulting from a single occurrence if the injuries “ar[ose] out of one lot of goods or
products prepared or acquired by the Named Insured or by another trading under his name.” This
provision is nearly identical to a form CGL provision promulgated by the NBCU prior to 1966,
which was intended by the drafters to limit the insurer's liability for products claims. (Nachman,
The New Policy Provisions for General Liability Insurance (June 1965) pp. 10–11 (New Policy
Provisions).) 7


7 The NBCU eliminated this provision when it redrafted the form CGL policy in 1966.
According to a principal drafter, the provision was eliminated because “The problem in many
cases in determining what constituted one lot of goods or products made retention of this
language untenable. Reliance will be placed upon the aggregate limit to establish a cut-off
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of coverage in the kind of catastrophic incidents where the batch clause had been expected
to be effective.” (New Policy Provisions, supra, p. 11.)


This provision precludes treating all asbestos claims as a single “occurrence.” On its face, the
provision aggregates only injuries that result from “one lot of goods or products,” not injuries from
multiple product lots. There is absolutely no evidence that all of the asbestos claims against Kaiser
derive from a single lot of asbestos products. Indeed, Kaiser concedes that they do not: “The ABIC
claims against Kaiser do not arise out of one lot of Kaiser-manufactured products. Rather, they
arise out of multiple products, made, packaged and distributed over many years.”


Real parties urge that the inapplicability of the “one lot” provision is not dispositive because it
“[does not] purport[ ] to preclude a single occurrence for multiple claims” where it does not apply.
We do not agree. If the policies could be read, as real parties suggest, to permit aggregation **171
of claims whether or not they are addressed by the policies' only aggregation provision, then that
provision is meaningless: Any injuries could be deemed to result from a single occurrence, whether
or not they result from “one lot of goods or products.” Such an interpretation violates the well-
established rule disfavoring constructions of contractual provisions that render other provisions
surplusage. (See Boghos v. Certain Underwriters at Lloyd's of London, supra, 36 Cal.4th at p.
503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, § 1641, “is to disfavor constructions
of contractual provisions that *670  would render other provisions surplusage”]; Farmers Ins.
Exchange v. Knopp, supra, 50 Cal.App.4th at p. 1421, 58 Cal.Rptr.2d 331 [“contracts, including
insurance contracts, are to be construed to avoid rendering terms surplusage”].)


Real parties also suggest that the “one lot” provision does not apply here because it concerns only
nonconforming products, not design defects. Real parties do not identify anything in either the
policy language or the drafting history that supports that interpretation. Instead, they contend only
that it would make no sense to aggregate claims by “lot” where the alleged defects are not lot-
specific, but instead infect multiple lots or multiple products. Perhaps not, but we cannot alter
the language in a contract because we question its wisdom or efficacy. The “lot” terminology, in
hindsight, may not have been a desirable way to aggregate product defect claims—especially in the
case of defects of the magnitude presented by the present asbestos claims—but it is the language
the contracting parties chose. We cannot rewrite it. (Powerine Oil Co., Inc. v. Superior Court
(2005) 37 Cal.4th 377, 392, 33 Cal.Rptr.3d 562, 118 P.3d 589 [“we do not rewrite any provision
of any contract, including the standard policy underlying any individual policy, for any purpose”];
Rodriguez v. American Technologies, Inc. (2006) 136 Cal.App.4th 1110, 1122, 39 Cal.Rptr.3d 437
[“While we may question the wisdom of the parties' choice, ... the parties were free to choose their
[contractual provisions]. The court will not rewrite their contract.”]; Wyandotte Orchards, Inc. v.
Oroville–Wyandotte Irrigation Dist. (1975) 49 Cal.App.3d 981, 986–987, 123 Cal.Rptr. 135 [“the
courts cannot rewrite a contract to avoid difficulty or hardship”].)
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Our conclusion that the “one lot” clause applies equally to nonconforming products and design
defects is not altered by the court's contrary conclusion in Diamond Shamrock Chemicals Co.
v. Aetna Cas. & Sur. Co. (1992) 258 N.J.Super. 167, 609 A.2d 440, 480. There, the court
acknowledged that similar policy language did not on its face exclude design defects, but it
concluded that such an exclusion nonetheless should be read into the language. According to the
court: “The intent of the parties in adding the batch clause to the policies was to minimize the
number of occurrences in order to maximize coverage. If the batch clause is interpreted to require
aggregation of deductibles to correspond with the number of lots distributed, it will run counter
to the parties' intent.” (Ibid.)


We do not agree with the court's analysis. While it is indisputable that the parties intended by the
“one lot” clause to aggregate claims in some fashion, it does not follow that the parties intended
that claims would be aggregated to most effectively limit the insurer's liability. Rather, the clause's
language *671  suggests that the parties intended to aggregate only some claims—i.e., those
arising out of “one lot of goods or products.” 8


8 By so concluding, we are not suggesting that the provision is unambiguous. To the contrary,
we believe that the clause is ambiguous as applied to the facts of this case. (See Home Ins.
Co. v. Aetna Cas. & Sur. Co. (2d Cir.1976) 528 F.2d 1388 [material fact issues as to meaning
of and intent behind “one lot” clause, precluding summary judgment].)


**172  2. The “Same General Conditions” Provision
The 1974 policy eliminated the “one lot” provision and replaced it with the following: “All ...
exposure to substantially the same general conditions existing at or emanating from each premises
location shall be deemed one occurrence.” This provision is not reasonably susceptible of the
conclusion that all asbestos claims against Kaiser resulted from one occurrence: Since the Kaiser
products at issue were manufactured at 10 different facilities at various times, we cannot reasonably
conclude that they “emanated from” a single premises location.


As with the “one lot” clause, real parties contend that the “same general conditions” clause is
not exclusive, and thus that multiple claims may be treated as resulting from a single occurrence
even if they are not within that clause. According to real parties, to conclude that claims cannot be
deemed to result from a single occurrence unless they emanate from the same premises location
“necessarily adds the phrase[ ] ‘and no other situation shall constitute one occurrence.’ The clause
does not say that, nor can it reasonably be read to impliedly include such a limitation—at least not
without rewriting the clause and changing its purpose.” Again, we cannot agree. If the policies can
be read to permit aggregation of claims whether or not they result from “exposure to substantially
the same general conditions existing at or emanating from each premises location,” then the
provision is reduced to surplusage, in violation of established California contract interpretation
rules.
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Real parties also contend that the “same general conditions” clause applies only to premises
coverage, not products liability coverage, and thus is inapplicable here. This interpretation is not
required by the plain language of the clause and real parties suggest no extrinsic support for it. In
any event, even if the clause does not apply to products claims, real parties fare no better because
no other provision of the insurance contracts permits aggregation of claims. Thus, were we to
conclude that the “same general conditions” clause does not apply to the products liability claims
against Kaiser, it would only reinforce our conclusion that those claims are not the result of a
single “occurrence.”


*672  CONCLUSION


For all the foregoing reasons, we conclude that the plain language of the policies is not
susceptible of the conclusion that Kaiser's manufacture and distribution of asbestos products is
an “occurrence.” Rather, we find that the relevant “occurrence” is injurious exposure to asbestos
products. Further, we find that the aggregation provisions preclude treating all asbestos exposure as
resulting from a single annual occurrence. Thus, the grant of summary adjudication was improper.


We caution the parties, however, that by reversing the grant of summary adjudication we have not
concluded, as LMI suggests, that the number of occurrences necessarily is equal to the number of
asbestos claimants. As we have indicated, the number of “occurrences” turns on the meaning of
the “one lot” clause in the 1964 policy, and the “same general conditions” clause of the 1974—an
issue we have not fully **173  resolved. 9  Moreover, the present factual record is too limited to
allow us to make any judgments about how the many claims against Kaiser should be aggregated.


9 We note that the relevant policy provisions apparently derived from standard policies
promulgated by insurance industry bureaus in the 1940's through the 1960's. Although there
appears to be a detailed drafting history of these provisions, the parties have not provided it
to us or the trial court. (E.g., Anderson, History of Disputed Provisions of the 1966 Standard
Form Comprehensive General Liability Insurance Policy, Drafting History, Sales History
and Historical Review of Commentators (PLI Litig. & Admin. Practice Course Handbook
Series) (1989) 369 PLI/Lit 203, 213–214 [“The industry-wide organizations kept extensive
minutes of deliberations, documentation of changes and suggested changes which are still
in the [Insurance Services Office] files at its headquarters in New York and in the custody
of its law firm in Chicago”]; Robinson, The Best of Intentions, supra, 565, 585 [detailing
drafting history as relevant to pollution exclusion].) The parties also have not provided us
with evidence of any negotiations between Truck and Kaiser prior to the adoption of either
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policy. Thus, we do not have the benefit of extrinsic evidence that may be extremely helpful
in determining what the disputed policy provisions mean.


In short, while it is clear that the policies anticipated that claims would be aggregated in some
fashion, how the aggregation provisions apply will depend on the nature of the claims. The facts
of each claim will determine whether the number of occurrences is limited by either the “one lot”
clause or the “same general conditions” clause. On remand, it will be up to Truck to demonstrate
to the trial court that these clauses apply to aggregate particular claims.


DISPOSITION


Let a peremptory writ of mandate issue directing respondent superior court to vacate the January
10, 2006 order granting Truck's motion for summary *673  adjudication and to enter a new order
denying that motion. The stay is dissolved. The parties are to bear their own costs incurred in this
writ proceeding.


We concur: WILLHITE, Acting P.J., and MANELLA, J.


All Citations


146 Cal.App.4th 648, 53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R.
396


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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9 Cal.5th 215
Supreme Court of California.


MONTROSE CHEMICAL CORPORATION of California, Petitioner,
v.


The SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
Canadian Universal Insurance Company, Inc., et al., Real Parties in Interest.


S244737
|


April 6, 2020
|


As Modified May 27, 2020


Synopsis
Background: Insured insecticide manufacturer, which entered into partial consent decrees to
pay for environmental cleanup, brought action against insurers providing excess comprehensive
general liability insurance, seeking declaration that insured could select manner to allocate its
liabilities. The Superior Court, Los Angeles County, No. BC005158, Elihu M. Berle, J., granted
insurers' motion for summary adjudication. Insured appealed. The Second District Court of
Appeal, 14 Cal.App.5th 1306, 222 Cal.Rptr.3d 748, affirmed. Insured's petition for further review
was granted.


[Holding:] The Supreme Court, Kruger, J., held that excess policies did not require “horizontal
exhaustion,” but rather allowed “vertical exhaustion.”


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Summary
Adjudication; Complaint for Declaratory Relief.


West Headnotes (13)


[1] Insurance Primary and excess insurance, in general
“Primary insurance” refers to the first layer of coverage, whereby liability attaches
immediately upon the happening of the occurrence that gives rise to liability.
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5 Cases that cite this headnote


[2] Insurance Primary and excess insurance, in general
“Excess insurance” refers to indemnity coverage that attaches upon the exhaustion of
underlying insurance coverage for a claim.


9 Cases that cite this headnote


[3] Insurance Primary and excess insurance, in general
An excess insurer's coverage obligation begins once a certain level of loss or liability is
reached; that level is generally referred to as the attachment point of the excess policy.


9 Cases that cite this headnote


[4] Insurance Commencement and Duration of Coverage
There is no requirement that the conditions giving rise to the damage or injury themselves
occur within the insurance policy period in order for potential liability coverage to arise.


[5] Insurance Continuous acts and injuries;  trigger
A liability insurer's obligation to pay is triggered if specified harm is caused by an included
occurrence, so long as at least some such harm results within the policy period; it extends
to all specified harm caused by an included occurrence, even if some such harm results
beyond the policy period.


1 Case that cites this headnote


[6] Insurance Continuous acts and injuries;  trigger
The “all sums” rule means that insurers are responsible for defending the insured for all
claims that involved the triggering damage in a continuous injury case; as long as the
policyholder is insured at some point during the continuing damage period, the insurers'
indemnity obligations persist until the loss is complete, or terminates.


[7] Insurance Contribution Among Insurers
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In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim.


1 Case that cites this headnote


[8] Insurance Equitable subrogation
Insurance In general;  rights or "shoes" of insured
The doctrine of equitable subrogation allows an insurer to stand in the shoes of the insured
and recover from third parties that are liable to the insured for a loss that the insurer both
insured and paid.


[9] Insurance Intention
The goal in construing insurance contracts, as with contracts generally, is to give effect
to the parties' mutual intentions.


3 Cases that cite this headnote


[10] Insurance Rules of Construction
If language of an insurance contract is clear and explicit, it governs.


4 Cases that cite this headnote


[11] Insurance Ambiguity in general
Insurance Reasonable expectations
If the terms of an insurance contract are ambiguous, that is, susceptible of more than
one reasonable interpretation, courts interpret them to protect the objectively reasonable
expectations of the insured.


5 Cases that cite this headnote


[12] Insurance Ambiguity, Uncertainty or Conflict
If an ambiguity is not resolved by interpreting an insurance contract to protect the
objectively reasonable expectations of the insured, courts may then resort to the rule that
ambiguities are to be resolved against the insurer.
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6 Cases that cite this headnote


[13] Insurance Scope of coverage
Excess comprehensive general liability insurance policies, which provided that each policy
was excess to other insurance available to insured whether or not other insurance was
specifically listed in policy's schedule of underlying insurance, did not require “horizontal
exhaustion,” which would have required insured to exhaust all lower layer excess coverage
across all relevant policy periods before accessing any higher layer coverage, but rather
allowed “vertical exhaustion,” which allowed insured to access any higher layer excess
policy once it exhausted directly underlying excess policy covering same period, where
case involved continuous injury in which all primary insurance was exhausted.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]


6 Cases that cite this headnote


**1202  ***824  Second Appellate District, Division Three, B272387, Los Angeles County
Superior Court, BC005158, Elihu Berle, Judge


Attorneys and Law Firms


Latham & Watkins, Brook B. Roberts, John M. Wilson and Drew T. Gardiner, San Diego, for
Petitioner.


Morgan Lewis & Bockius, Michel Y. Horton, Los Angeles, Jeffrey S. Raskin, Thomas M. Peterson,
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Inc., as Amici Curiae on behalf of Petitioner.


No appearance for Respondent.


Gibson, Dunn & Crutcher, Theodore J. Boutrous, Jr., Julian W. Poon, Jeremy S. Smith, Los
Angeles, and Madeleine F. McKenna for Real Parties in Interest Continental Casualty Company,
Columbia Casualty Company, American Centennial Insurance Company and Lamorak Insurance
Company.
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Opinion


Opinion of the Court by Kruger, J.


***825  **1203  *221  Montrose Chemical Corporation of California (Montrose) was sued for
causing continuous environmental damage in the Los Angeles *222  area between 1947 and 1982
and subsequently entered into partial consent decrees to resolve various claims. Montrose now
seeks to tap its liability insurance to cover amounts it owes in connection with those claims. For
each policy year from 1961 to 1985, Montrose had secured primary insurance and multiple layers
of excess insurance. This case concerns the sequence in which Montrose may access the excess
insurance policies covering this period.


Montrose argues it is entitled to coverage under any relevant policy once it has exhausted directly
underlying excess policies for the same policy period. The insurers, by contrast, argue that
Montrose may call on an excess policy only after it has exhausted every lower level excess
policy covering the relevant years. Reading the insurance policy language in light of background
principles of insurance law, and considering the reasonable expectations of the parties, we agree
with Montrose: It is entitled to access otherwise available coverage under any excess policy once
it has exhausted directly underlying excess policies for the same policy period. An insurer called
on to provide indemnification may, however, seek reimbursement from other insurers that would
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have been liable to provide coverage under excess policies issued for any period in which the
injury occurred.


***826  **1204  I.


We have previously recounted the basic facts underlying this dispute. (See Montrose Chemical
Corp. v. Superior Court (1993) 6 Cal.4th 287, 292–294, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) To
summarize, Montrose manufactured the insecticide dichloro-diphenyl-trichloroethane (DDT) at
its facility in Torrance from 1947 to 1982. In 1990, the United States and the State of California
sued Montrose for environmental contamination allegedly caused by Montrose's operation of this
facility. Montrose entered into partial consent decrees in which it agreed to pay for environmental
cleanup. To meet its obligations, Montrose has now expended millions of dollars—Montrose
represents the total is more than $100 million—and asserts that its anticipated future liability could
approach or exceed this amount.


[1]  [2]  [3] Montrose purchased primary and excess comprehensive general liability insurance
to cover its operations at the Torrance facility from defendant insurers between 1961 and 1985.
Primary insurance refers to the first layer of coverage, whereby “liability attaches immediately
upon the happening of the occurrence that gives rise to liability.” (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 597, 178 Cal.Rptr. 908.) Excess insurance, by
contrast, “refers to indemnity coverage that attaches upon the exhaustion of underlying insurance
coverage for a claim.” (County of San Diego v. Ace Property & Casualty Ins. Co. (2005) 37 Cal.4th
406, 416, fn. 4, 33 Cal.Rptr.3d 583, 118 P.3d 607.) An *223  excess insurer's coverage obligation
begins once a certain level of loss or liability is reached; that level is generally referred to as the
“attachment point” of the excess policy. (Rest., Liability Insurance, § 39, com. d, p. 338.) Here, 40
insurers collectively issued more than 115 excess policies during the 1961 to 1985 period, which
collectively provide coverage sufficient to indemnify Montrose's anticipated total liability.


Montrose and the insurers, which are the real parties in interest here, 1  agree the dispute before this
court presents no issue about the exhaustion of Montrose's ***827  primary insurance. Further,
the parties have stipulated to the relevant language found in the excess policies. 2  Specifically,
each policy provides that Montrose must exhaust the limits of its underlying insurance coverage
before there will be coverage under the policy. The policies describe the applicable underlying
coverage in four main ways:


1 The real party insurers are: Continental Casualty Company and Columbia Casualty
Company, joined by AIU Insurance Company; Allstate Insurance Company (solely as
successor in interest to Northbrook Excess and Surplus Insurance Company); American



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993221684&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993221684&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=0000226&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=0000226&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007204865&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_416&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_416 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007204865&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_416&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_416 





Montrose Chemical Corporation v. Superior Court of Los..., 9 Cal.5th 215 (2020)
460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


Centennial Insurance Company; American Home Assurance Company; Federal Insurance
Company; Employers Insurance of Wausau; Everest Reinsurance Company (as successor
in interest to Prudential Reinsurance Company); Fireman's Fund Insurance Company;
General Reinsurance Corporation; Granite State Insurance Company; Lamorak Insurance
Company (formerly known as OneBeacon America Insurance Company, as successor in
interest to Employers Commercial Union Insurance Company of America, The Employers
Liability Assurance Corporation, Ltd., and Employers Surplus Lines Insurance Company);
Employers Mutual Casualty Company; Landmark Insurance Company; Lexington Insurance
Company; Mt. McKinley Insurance Company (as successor in interest to Gibraltar Casualty
Company); Munich Reinsurance America, Inc. (formerly known as American Re-Insurance
Company); National Surety Corporation; National Union Fire Insurance Company of
Pittsburgh, PA; New Hampshire Insurance Company; North Star Reinsurance Corporation;
Providence Washington Insurance Company (as successor by way of merger to Seaton
Insurance Company, formerly known as Unigard Security Insurance Company, formerly
known as Unigard Mutual Insurance Company); Transport Insurance Company (as successor
in interest to Transport Indemnity Company); Westport Insurance Corporation (formerly
known as Puritan Insurance Company, formerly known as The Manhattan Fire and Marine
Insurance Company); Zurich International (Bermuda), Ltd.
Insurers Travelers Casualty and Surety Company (formerly known as Aetna Casualty and
Surety Company) and The Travelers Indemnity Company opposed Montrose on independent
grounds and filed a separate answering brief.


2 The record does not contain complete copies of every policy between Montrose and the
insurers. Instead, the parties have identified the terms of these policies that they believe are
sufficient to resolve this dispute. The parties agree the various policies use different language
that all communicates the same exhaustion requirement in different ways.


**1205  1. Some policies contain a schedule of underlying insurance listing all of the underlying
policies in the same policy period by insurer name, policy number, and dollar amount.


*224  2. Some policies reference a specific dollar amount of underlying insurance in the same
policy period and a schedule of underlying insurance on file with the insurer.


3. Some policies reference a specific dollar amount of underlying insurance in the same policy
period and identify one or more of the underlying insurers.


4. Some policies reference a specific dollar amount of underlying insurance that corresponds with
the combined limits of the underlying policies in that policy period.


In a variety of ways, the excess policies also provide that “other insurance” must be exhausted
before the excess policy can be accessed. Relevant examples include the following:
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• Some policies provide that they will “indemnify the insured for the amount of loss which is
in excess of the applicable limits of liability of the [scheduled] underlying insurance,” and
then define “loss” as “the sums paid as damages in settlement of a claim or in satisfaction of
a judgment for which the insured is legally liable, after making deductions for all recoveries,
salvages and other insurances (whether recoverable or not) other than the underlying
insurance and excess insurance purchased specifically to be in excess of this policy.” (Italics
added.)


• Some policies state that the insurer is liable for “the ultimate net loss in excess of the retained
limit” and define “retained limit” to mean, among other things, the “total of the applicable
limits of the underlying policies listed in [a schedule] [and] the applicable limits of any other
underlying insurance collectible by the insured.” (Italics added.)


• Under a “Loss Payable” provision, one policy provides it will pay “any ultimate net loss,”
which is separately defined as “the sums paid in settlement of losses for which the Insured
is liable after making deductions for all recoveries, salvages and other insurance (other than
recoveries under the underlying insurance, policies of co-insurance, or policies specifically
in excess hereof).” (Italics added.)


• Under a “Limits” provision, some policies provide that “the insurance afforded under this
policy shall apply only after all underlying insurance has been exhausted.” (Italics added.)


• One policy states that “[i]f other valid and collectible insurance with any other insurer is
available to the Insured covering a loss also covered by *225  this policy, other than insurance
that is in excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and ***828  shall not contribute with such other insurance.” (Italics
added.)


Montrose and the insurers disagree whether these clauses—which we will collectively call “other
insurance” clauses—require Montrose to exhaust other insurance coverage from other policy
periods. This dispute dates to 1990, when Montrose first sued its insurers to resolve various
coverage disputes, but the relevant filing for our purposes occurred in 2015, when Montrose's fifth
amended complaint asserted a new cause of action seeking the following declaration:


“a. In order to seek indemnification under the Defendant Insurers' excess policies, Montrose need
only establish that its liabilities are sufficient to exhaust the underlying policy(ies) in the same
policy period, and is not required to establish that all policies insuring Montrose in every policy
period (including policies issued to cover different time periods both before and after the policy
period insured by the targeted policy) with limits of liability less than the attachment point of the
targeted policy, have been exhausted; and
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“b. Montrose may select the manner in which [to] allocate its liabilities across the policy(ies)
covering such losses.”


The rule Montrose proposes in its amended complaint is a rule of “vertical exhaustion” or “elective
stacking,” whereby it may access **1206  any excess policy once it has exhausted other policies
with lower attachment points in the same policy period. The insurers, in contrast, each of which
has issued an excess policy to Montrose in one of the triggered policy years, argue for a rule of
“horizontal exhaustion,” whereby Montrose may access an excess policy only after it has exhausted
other policies with lower attachment points from every policy period in which the environmental
damage resulting in liability occurred. The parties filed cross-motions for summary adjudication
of this issue. 3


3 One set of insurers, Travelers Casualty and Surety Company and The Travelers Indemnity
Company (collectively, Travelers), opposed Montrose's motion for summary adjudication
for two independent reasons. First, Travelers argued that Montrose's requested declaration
would entitle Montrose to indemnification without actually exhausting the relevant
underlying insurance, as required by the terms of the Travelers policies. Travelers further
argued that California law did not apply to their policies. Because the Court of Appeal
concluded for other reasons that Montrose was not entitled to summary adjudication, it did
not address the issues raised by Travelers. We did not grant review of either question, as
discussed at part II.D., post.


The trial court denied Montrose's motion and granted the insurers' motion, holding that the excess
policies required horizontal exhaustion in the context *226  of this multiyear injury. The court
concluded there is a “ ‘well-established rule that horizontal exhaustion should apply in the absence
of policy language specifically describing and limiting the underlying insurance.’ ” Montrose
filed a petition for a writ of mandate, which the Court of Appeal summarily denied. We granted
Montrose's petition for review and transferred the case to the Court of Appeal with instructions to
issue an order to show cause why the relief Montrose sought should not be granted.


The Court of Appeal affirmed the trial court's denial of Montrose's motion for summary
adjudication and affirmed in part the trial court's grant of the insurers' parallel motion. (Montrose
Chemical Corp. v. Superior Court (2017) 14 Cal.App.5th 1306, 1321, 1338, 222 Cal.Rptr.3d
748 (Montrose II).) The court concluded that the plain language of many of the excess policies
purchased by Montrose provide that they “attach not upon exhaustion of lower layer ***829
policies within the same policy period, but rather upon exhaustion of all available insurance.” (Id.
at p. 1327, 222 Cal.Rptr.3d 748.)
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Shortly after the Court of Appeal published its opinion in this case, another Court of Appeal
disagreed with its reasoning in State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th
1017, 223 Cal.Rptr.3d 716. The court in that case determined that vertical exhaustion was
appropriate given the relevant policy language and our case law. (Id. at pp. 1031–1037, 223
Cal.Rptr.3d 716.)


We granted review in this case to determine whether vertical exhaustion or horizontal exhaustion
is required when continuous injury occurs over the course of multiple policy periods for which
an insured purchased multiple layers of excess insurance. Reading the relevant policy language
in light of background principles of insurance law and considering the parties' reasonable
expectations, we conclude that a rule of vertical exhaustion is appropriate. Under that rule, the
insured has access to any excess policy once it has exhausted other directly underlying excess
policies with lower attachment points, but an insurer called upon to indemnify the insured's
loss may seek reimbursement from other insurers that issued policies covering relevant policy
periods. 4


4 Because the question is not presented here, we do not decide when or whether an insured
may access excess policies before all primary insurance covering all relevant policy periods
has been exhausted.


II.


A.


[4] We begin our analysis with a few background insurance law principles specific to the
continuous or “long-tail” injury at issue here, where *227  damage occurs over multiple policy
periods. (See State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000 (Continental).) In a much earlier iteration of this case, we noted “the
settled rule” is that “an insurer on the risk when continuous or **1207  progressively deteriorating
damage or injury first manifests itself remains obligated to indemnify the insured for the entirety
of the ensuing damage or injury,” up to the policy's limit. (Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645, 686, 42 Cal.Rptr.2d 324, 913 P.2d 878, italics added (Montrose I).)
“There is no requirement that ... the conditions giving rise to the damage or injury ... themselves
occur within the policy period in order for potential liability coverage to arise.” (Ibid.) Extending
this logic to the continuous injury context, we held that “bodily injury and property damage
which is continuous or progressively deteriorating throughout several policy periods is potentially
covered by all policies in effect during those periods.” (Id. at p. 689, 42 Cal.Rptr.2d 324, 913 P.2d
878.) This principle is also known as the “continuous injury trigger of coverage.” (Ibid.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042765158&pubNum=0007047&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042765158&pubNum=0007047&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042765158&pubNum=0007047&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042765158&pubNum=0007047&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_195 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_195 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_686 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_686 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Montrose Chemical Corporation v. Superior Court of Los..., 9 Cal.5th 215 (2020)
460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


[5] In Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 57, 70 Cal.Rptr.2d
118, 948 P.2d 909 (Aerojet), we illustrated the principle with an example: If an insured company
discharges a hazardous substance that causes property damage in the amount of $100,000 each year
for a span of 30 years, a $1 million insurance policy that is purchased for the first year of that 30-
year span would be required to pay the insured the full $1 million limit for indemnification. Even
though the damage traceable to the policy year in which the insurance policy was in effect only
amounted to $100,000, ***830  the insurer is liable for all damages. As we explained, the insurer's
obligation to pay is “triggered if specified harm is caused by an included occurrence, so long as at
least some such harm results within the policy period.” (Id. at p. 56, 70 Cal.Rptr.2d 118, 948 P.2d
909, fn.omitted, citing Montrose I, supra, 10 Cal.4th at pp. 669–673, 42 Cal.Rptr.2d 324, 913 P.2d
878.) “It extends to all specified harm caused by an included occurrence, even if some such harm
results beyond the policy period.” (Aerojet, at pp. 56–57, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


[6] This “all sums” rule, as we described it in Aerojet, means that “insurers [a]re responsible for
defending the insured for all claims that involved the triggering damage” in a continuous injury
case; “as long as the policyholder is insured at some point during the continuing damage period,
the insurers' indemnity obligations persist until the loss is complete, or terminates.” (Continental,
supra, 55 Cal.4th at p. 197, 145 Cal.Rptr.3d 1, 281 P.3d 1000, citing Aerojet, supra, 17 Cal.4th
at p. 71, 70 Cal.Rptr.2d 118, 948 P.2d 909; see Continental, at p. 200, 145 Cal.Rptr.3d 1, 281
P.3d 1000 [under all sums allocation, insurers must “pay all sums for property damage attributable
to the [polluted] site, up to their policy limits, if applicable, as long as some of the continuous
property damage occurred while each policy was ‘on the loss’ ”].) We adopted this rule because,
contrary to Aerojet's stylized example, “[i]t is often ‘virtually impossible’ for an insured to prove
what specific damage occurred *228  during each of the multiple consecutive policy periods in
a progressive property damage case.” (Id. at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) “If such
evidence were required, an insured who had procured insurance coverage for each year during
which a long-tail injury occurred likely would be unable to recover.” (Ibid.) The all sums approach,
we explained, “best reflects the insurers' indemnity obligations under the respective policies, the
insured's expectations, and the true character of the damages that flow from a long-tail injury.” (Id.
at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


[7]  [8] Finally, recognizing that the limits of any one policy may be insufficient to cover the
entire liability resulting from a continuous injury, we concluded in Continental that the insured
may seek indemnification from every policy that covered a portion of the loss, up to the full limits
of each policy. (Continental, supra, 55 Cal.4th at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) This
“all-sums-with-stacking indemnity principle,” we said, “properly incorporates the Montrose [I]
continuous injury trigger of coverage rule and the Aerojet all sums rule, and ‘effectively stacks the
insurance coverage from different policy periods to form one giant “uber-policy” with a coverage
limit equal to the sum of all purchased insurance policies.’ ” (Id. at p. 201, 145 Cal.Rptr.3d 1, 281
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P.3d 1000.) “ ‘[T]his approach treats all the triggered insurance as though it were purchased in one
policy **1208  period’ ” and recognizes “the uniquely progressive nature of long-tail injuries that
cause progressive damage throughout multiple policy periods.” (Ibid.) Importantly, “the insured
has immediate access to the insurance it purchased.” (Ibid.) The insurers can then sort out their
proportional share through actions for equitable contribution or subrogation. (Id. at p. 200, 145
Cal.Rptr.3d 1, 281 P.3d 1000; see Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27,
37, 17 Cal.Rptr. 12, 366 P.2d 455.) 5


5 In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim. (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296.) The doctrine of equitable subrogation allows
an insurer to stand in the shoes of the insured and recover from third parties that are liable
to the insured for a loss that the insurer both insured and paid. (Id. at pp. 1291–1292, 77
Cal.Rptr.2d 296.) As a general matter, these types of actions allow insurers to apportion
liability for losses among themselves after the insured has been indemnified.


***831  Having adopted an all-sums-with-stacking approach to the coverage of long-tail injuries,
we are now presented with a follow-on question: In what order may an insured access excess
policies from different policy periods to cover liability arising from long-tail injuries? To illustrate
the parties' competing approaches, consider a hypothetical company that caused property damage
over three years that resulted in $90 million of damage. Further imagine that in each of these three
years, the company had purchased primary insurance with a $10 million limit and two layers of
excess insurance, each providing an additional $10 million of coverage:


*229
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We are tasked with deciding between two proposed methods by which these six excess insurance
policies might be stacked after the primary insurance has been exhausted to cover the $90 million
liability in a way that “ ‘treats all the triggered insurance as though it were purchased in one policy
period.’ ” (Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Under
the insurers' proposed rule of horizontal exhaustion, the insured would have to exhaust all of its
lower layer excess coverage across all relevant policy periods before accessing any of its higher
layer coverage:


***832  **1209
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Under Montrose's proposed rule of vertical exhaustion, in contrast, an insured would be permitted
to access any higher layer excess policy once it has exhausted the directly underlying excess policy
covering the same period:
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***833  Which approach applies depends on the terms of the parties' agreement. We therefore
begin by looking, as we must, to the language of the *230  insurance policies at issue. (Minkler
v. Safeco Ins. Co. of America (2010) 49 Cal.4th 315, 321, 110 Cal.Rptr.3d 612, 232 P.3d 612
(Minkler); **1210  AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822–823, 274 Cal.Rptr.
820, 799 P.2d 1253.)


B.


[9]  [10]  [11]  [12] “The principles governing the interpretation of insurance policies in
California are well settled. ‘Our goal in construing insurance contracts, as with contracts generally,
is to give effect to the parties' mutual intentions. [Citations.] “If contractual language is clear and
explicit, it governs.” [Citations.] If the terms are ambiguous [i.e., susceptible of more than one
reasonable interpretation], we interpret them to protect “ ‘the objectively reasonable expectations
of the insured.’ ” ’ ” (Minkler, supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.)
If these rules do not resolve an ambiguity, we may then “ ‘resort to the rule that ambiguities are
to be resolved against the insurer.’ ” (Ibid.)


[13] The parties' dispute centers on the meaning of the “other insurance” clauses in the excess
insurance policies. These clauses provide, in a variety of ways, that each policy shall be excess to
other insurance available to the insured, whether or not the other insurance is specifically listed
in the policy's schedule of underlying insurance. The insurers argue that these clauses call for a
rule of horizonal exhaustion because they restrict indemnification from any excess policy until the
insured has exhausted all other available insurance—which, in a case of long-tail injury, means
every policy with a lower attachment point from every policy period triggered by the continuous
injury.


Although the insurers' interpretation is not an unreasonable one, it is not the only possible
interpretation of the policy language. 6  The “other insurance” clauses at issue clearly require
exhaustion of underlying insurance, but none clearly or explicitly states that Montrose must
exhaust insurance with lower attachment points purchased for different policy periods. Policies
that disclaim coverage for amounts covered by “other underlying insurance,” or require exhaustion
of “all underlying insurance,” for example, could fairly be *231  read to refer only to other directly
underlying insurance in the same policy period that was not specifically identified in the schedule
of underlying insurance, anticipating that the scheduled underlying insurance may later be replaced
or supplemented with different policies.


6 Nor, contrary to the insurers' suggestion, has this interpretation already been adopted in
California cases. The insurers invoke various cases interpreting “other insurance” clauses
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in other settings, but none addresses the question here: whether “other insurance” clauses
require horizontal exhaustion of excess insurance policies in cases involving long-tail injury.
(See, e.g., Legacy Vulcan Corp. v. Superior Court (2010) 185 Cal.App.4th 677, 689–690,
110 Cal.Rptr.3d 795 [addressing defense obligations of a policy providing both excess
and “umbrella” defense coverage]; Peerless Cas. Co. v. Continental Cas. Co. (1956) 144
Cal.App.2d 617, 625–626, 301 P.2d 602 [excess insurer not required to contribute when
insurance settlement was prorated across two primary insurers and at least one primary policy
remained unexhausted].)


Other formulations require deductions for, in the words of one set of representative policies, all
“other insurances (whether recoverable or not) other than the underlying insurance and excess
insurance purchased specifically to be in excess of this policy.” (Italics added.) If this language
were read to apply to insurance purchased ***834  for other policy periods, it could fairly be
understood to require the exhaustion of every other insurance policy at every attachment point—not
merely, as the insurers' theory of horizontal exhaustion would have it, excess policies from other
policy periods that contain lower attachment points. The insurers do not advance this expansive
reading, however; they contend that the reference to “other insurance,” properly understood, means
“other underlying insurance”—that is, only excess insurance with lower attachment points from all
relevant policy periods. The insurers do not explain why the reference is not properly understood
to mean “other directly underlying insurance”—that is, a requirement that the insured exhaust only
excess insurance with lower attachment points from the same policy period. This is one clue that
the plain language of these clauses is not adequate to resolve the dispute in the insurers' favor.


Consideration of the traditional use of “other insurance” clauses reinforces our doubts about
the insurers' interpretation. As **1211  we have previously explained, “ ‘[h]istorically, “other
insurance” clauses were designed to prevent multiple recoveries when more than one policy
provided coverage for a particular loss.’ ” (Dart Industries, Inc. v. Commercial Union Ins. Co.
(2002) 28 Cal.4th 1059, 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79 (Dart).) They have not generally
been understood as dictating a particular exhaustion rule for policyholders seeking to access
successive excess insurance policies in cases of long-tail injury.


In Dart, we considered the meaning of an “other insurance” clause in a different context. There, the
policyholder had acquired successive primary policies covering multiple decades and subsequently
sought defense and indemnity from one of its primary insurers for a continuous injury during that
time even though the policy provided by that insurer had been lost or destroyed. (Dart, supra, 28
Cal.4th at pp. 1064–1065, 124 Cal.Rptr.2d 142, 52 P.3d 79.) The policyholder was able to prove
the material terms of the policy, but the insurer argued that its contractual obligations may have
been relieved or reduced by an “other insurance” clause in the lost policy, pointing to the other
policies purchased for the period during which the injury occurred. (Id. at p. 1078, 124 Cal.Rptr.2d
142, 52 P.3d 79.) We rejected this argument, explaining that reliance on an “other insurance”
clause could *232  not be used to “defeat the insurer's obligations altogether.” (Id. at p. 1079,
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124 Cal.Rptr.2d 142, 52 P.3d 79.) In other words, the insurer in Dart could not simply invoke the
possibility of an “other insurance” clause to escape its coverage obligations. We reasoned, in a
passage the parties have focused on here: “ ‘[A]pportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurers' liability is apportioned pursuant to the “other insurance”
clauses of the policies [citation] or under the equitable doctrine of contribution [citations]. That
apportionment, however, has no bearing upon the insurers' obligations to the policyholder. ... The
insurers' contractual obligation to the policyholder is to cover the full extent of the policyholder's
liability (up to the policy limits).’ ” (Id. at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79, quoting
Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105–
106, 52 Cal.Rptr.2d 690.)


The parties dispute whether Dart meant to set out a categorical view of the meaning of “other
insurance” clauses in cases of continuous injury and whether that view forecloses the insurers'
proposed interpretation of the “other insurance” clauses in ***835  the distinct context we
confront here. Citing Dart, Montrose asserts that the “other insurance” clauses are relevant
to contribution actions between insurers but not to coverage actions between insurers and
policyholders. (See State of California v. Continental Ins. Co., supra, 15 Cal.App.5th at p. 1032,
223 Cal.Rptr.3d 716.) We need not rely on any such categorical rule in this case, however; it is
enough to observe that Dart undermines the insurers' claim that the “other insurance” clauses
clearly and explicitly call for a rule of horizontal exhaustion.


In rejecting the insurer's claim in Dart, we emphasized that “other insurance” clauses have not
traditionally been used to address questions concerning the obligation of successive insurers to
indemnify policyholders for a continuously manifesting injury (a question which, as Dart reminds
us, “is a separate issue from the obligations of the insurers to each other” (Dart, supra, 28 Cal.4th
at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79)). (Id. at p. 1078, fn. 6, 124 Cal.Rptr.2d 142, 52
P.3d 79.) Elaborating on the same point, the Restatement explains that “other insurance” clauses
have generally been used to address “[a]llocation questions with respect to overlapping concurrent
policies.” (Rest., Liability Insurance, supra, § 40, com. c, p. 345, italics added.) Consistent with this
understanding, most courts to address the issue have found that “other insurance” clauses are not
aimed at governing the proper allocation of liability among successive insurers in cases of long-tail
injury or the appropriate sequence in which a policyholder may access its insurance across several
policy periods. (Id., § 41, com. j, p. 361; see In re Viking Pump, Inc. (2016) 27 N.Y.3d 244, 266 [33
N.Y.S.3d 118, 131, 52 N.E.3d 1144, 1157] [holding that “other insurance” clauses do not mandate
horizontal exhaustion under all sums allocation, and explaining **1212  that *233  “ ‘other
insurance’ clauses ‘apply when two or more policies provide coverage during the same period, and
they serve to prevent multiple recoveries from such policies’ .... [O]ther insurance clauses are not
implicated in situations involving successive—as opposed to concurrent—insurance policies”];
see also Steadfast Insurance Co. v. Greenwich Ins. (2019) 385 Wis.2d 213, 228, [922 N.W.2d
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71, 79] [“ ‘The accepted meaning of “other insurance” provisions does not include application to
successive insurance policies.’ ”]; Ohio Cas. Ins. Co. v. Unigard Ins. Co. (2012) 268 P.3d 180, 184
[“ ‘[O]ther insurance’ provisions do not apply to successive insurers.”]; Boston Gas Co. v. Century
Indem. Co. (2009) 454 Mass. 337, 361, [910 N.E.2d 290, 308] [“ ‘[O]ther insurance’ clauses simply
reflect a recognition of the many situations in which concurrent, not successive, coverage would
exist for the same loss.”]; Benjamin Moore & Co. v. Aetna Casualty (2004) 179 N.J. 87, 843 A.2d
1094, 1101 [“ ‘[O]ther insurance’ clauses, which are provisions typically designed to preclude
a double recovery when multiple, concurrent policies provide coverage for a loss[,] ... [are] not
generally applicable in the continuous-trigger context where successive rather than concurrent
policies [are] at issue.”].) Given the generally understood purpose of “other insurance” clauses,
it is difficult to read the clauses here as a clear and explicit direction to adopt a requirement of
horizontal exhaustion in cases of long-tail injury.


While the “other insurance” clauses do not speak clearly to the question before us, other aspects
of the insurance policies strongly suggest that the exhaustion requirements were meant to apply
to directly underlying insurance and not to insurance purchased for other policy periods. First and
most obviously, the excess policies explicitly state their attachment point, generally by referencing
a specific dollar ***836  amount of underlying insurance in the same policy period that must
be exhausted. For example, certain Fireman's Fund Insurance Company policies provide: “It is
a condition of this policy that the insurance afforded under this policy shall apply only after
all underlying insurance has been exhausted.” The policies then list the “Underlying Insurance
Limit of Liability”—for example, “$30,000,000 each occurrence $30,000,000 aggregate.” In
other words, this policy agrees to indemnify Montrose once it has exhausted $30 million of
underlying insurance. But under the insurers' theory of horizontal exhaustion, Montrose would not
be permitted to access this policy until it has exhausted $30 million of underlying insurance for
every relevant policy period—which would add up to substantially more than $30 million. Indeed,
here, where the continuous injury occurred over the course of a quarter century, such a rule would
increase the operative attachment point for this policy from $30 million to *234  upwards of $750
million. Thus, where aggregate liability amounts to approximately $200 million, Montrose would
not be able to access an insurance policy that, by its terms, kicks in after $30 million of underlying
insurance is exhausted.


Relatedly, the excess policies regularly include or reference schedules of underlying insurance—
all for the same policy period. Under Montrose's reading, these schedules provide a presumptively
complete list of insurance coverage that must be exhausted before the excess policy may be
accessed, with the “other insurance” clauses serving as a backstop to prevent double recovery in
the rare circumstance where underlying coverage changes after the excess policy is written. (See
Dart, supra, 28 Cal.4th at p. 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79.) But under the insurers' rule
of horizontal exhaustion, these schedules would represent only a fraction—perhaps only a small
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fraction—of the insurance policies that must be exhausted before a given excess policy may be
accessed.


In sum, the “other insurance” clauses do not clearly specify whether a rule of horizontal or vertical
exhaustion applies here. Read in isolation, the “other insurance” clauses might plausibly be read to
perform the function the insurers ascribe to them. But read in conjunction with the actual language
of other provisions in the policies, and in light of their historical role of governing allocation
between overlapping concurrent policies, the insurers' reading becomes less likely. Rather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that **1213  Montrose may access its excess insurance whenever it
has exhausted the other directly underlying excess insurance policies that were purchased for the
same policy period.


C.


To the extent any of the language of these policies remains ambiguous, we resolve these
ambiguities to protect “ ‘ “ ‘the objectively reasonable expectations of the insured.’ ” ’ ” (Minkler,
supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.) Consideration of the parties'
reasonable expectations favors a rule of vertical exhaustion rather than horizontal exhaustion.


For starters, applying the horizontal exhaustion rule would be far from straightforward. The
insurers describe the rule in simple terms: as a matter of traveling across “layers” of stacked
“blocks” of excess insurance coverage before the insured may travel upwards. But this depiction
suggests a degree of standardization across policies that does not exist. The policies Montrose
purchased come in all shapes and sizes, each covering different ***837  periods of time, providing
different levels of coverage, and setting forth distinct exclusions, terms, and conditions. Given all
of these variations across the relevant *235  dimensions, how would a rule of horizonal exhaustion
apply? If one were to stack the excess policies on a graph based on their coverage limits or
attachment points, the first layer of excess insurance in 1984, for example, would appear to reach as
high as the 13th layer of excess coverage in 1974. To which horizontal layer does the 1984 policy
belong? The policies do not say. Nor does anything in the text of these policies tell us how an “other
insurance” clause in a policy from one period ought to apply to a policy from another period that
contains both a lower attachment point and a higher coverage limit. The policies' silence on these
basic, foundational questions tends to undermine the idea the parties expected such a rule to apply.


But perhaps more importantly, because the exclusions, terms, and conditions may vary from one
policy to another, a rule of horizontal exhaustion would create significant practical obstacles to
securing indemnification. As the Court of Appeal stated in State of California v. Continental
Ins. Co., supra, 15 Cal.App.5th at page 1033, 223 Cal.Rptr.3d 716, “if a lower-layer insurer for
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a different policy period happened to claim that some exclusion in its policy applied, a court
could not determine whether Continental's policies were triggered without first determining that
exclusion claim.” Such a rule would put the insured to the considerable expense of establishing a
right to coverage under the definitions, terms, conditions, and exclusions from policies in every
policy period triggered by the continuous injury. Coverage under less restrictive policies would
be delayed until more restrictive policy terms are adjudicated. In sum, “[h]orizontal exhaustion
would create as many layers of additional litigation as there are layers of policies.” (Westport
Ins. Corp. v. Appleton Papers Inc. (Wis.Ct.App. 2010) 327 Wis.2d 120, 787 N.W.2d 894, 918.)
What is more, requiring a policyholder to litigate the terms and conditions of all policies with
lower attachment points in every policy period before accessing policies with higher attachment
points would effectively increase the attachment point—thereby undermining the policyholder's
reasonable expectation that coverage would be triggered upon the exhaustion of the amount listed
as the policy's stated attachment point. Objectively speaking, the parties could not have intended to
require the insured to surmount all these hurdles before the insured may access the excess insurance
it has paid for.


The insurers counter that the rule of horizontal exhaustion is logically compelled by our adoption of
an all-sums-with-stacking approach to liability for long-tail injuries. They argue that if the insured
is to have access to all policies across all relevant policy periods, it only makes sense that the
insured must seek indemnification based on its excess coverage across all relevant policy periods;
to do otherwise, the insurers assert, would “artificially break[ ]” the long-tail injury into distinct
periods, contrary to our holding in Continental. (Continental, supra, 55 Cal.4th at p. 201, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) But the insurers' conclusion does not follow. A rule of vertical
exhaustion does not *236  restrict the insured from accessing excess coverage **1214  from other
policy periods if the terms and conditions are otherwise met; it merely relieves the insured of the
obligation of establishing whether all of the applicable terms and conditions at any given “layer”
of excess coverage are met before it accesses the next “layer” of coverage. There is no evident
inconsistency between an all sums approach and one that avoids placing this ***838  burden on
the insured, with its associated delays, before the insured may access its excess insurance.


But if horizontal exhaustion imposes a heavy burden on the insured, the insurers claim that vertical
exhaustion is “totally unfair” to them because “decades' worth of environmental damage [could]
fall on the shoulders of disfavored insurers who happened to provide excess insurance ... during
that single unlucky year or two.” This argument is not different in kind from arguments we have
already considered and rejected in adopting the all-sums-with-stacking approach to the coverage of
long-tail injuries. (See, e.g., Continental, supra, 55 Cal.4th at pp. 199–200, 145 Cal.Rptr.3d 1, 281
P.3d 1000; id. at pp. 201–202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) What we have said in prior cases
applies here as well: There is no evident unfairness to insurers when their insureds incur liabilities
triggering indemnity coverage under the negotiated policy contract. 7  Just as the all-sums-with-
stacking approach allows the insured “immediate access to the insurance it purchased,” so, too,
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does vertical exhaustion in a continuous injury case. (Continental, at p. 201, 145 Cal.Rptr.3d 1,
281 P.3d 1000.)


7 Whether losses may be partially allocated to the insured for policy periods in which the
insured chose to self-insure is a question not presented here.


Equally to the point, nothing about the rule of vertical exhaustion requires a single insurer
to shoulder the burden of indemnification alone. As we explained in the context of primary
insurance, “the obligation of successive primary insurers to cover a continuously manifesting
injury is a separate issue from the obligations of the insurers to each other.” (Dart, supra, 28
Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.) Even though a rule of vertical exhaustion
permits Montrose to access excess insurance from any given policy period, provided the directly
underlying insurance has been exhausted, insurers may seek contribution from other excess
insurers also liable to the insured. The exhaustion rule does not alter the usual rules of equitable
contribution between insurers. An insurer required to provide excess coverage for a long-tail
injury may lessen its burden by seeking reimbursement from other insurers that issued policies
during the relevant period. Once again, the critical difference between a rule of vertical exhaustion
and horizontal exhaustion thus is not whether a single disfavored excess insurer will be made to
carry a disproportionate burden of indemnification, but instead whether the administrative task of
spreading the loss among insurers is one that must be borne by the insurer instead of the insured.
There is no obvious unfairness to insurers from a rule that requires them to bear this administrative
burden.


*237  The insurers lean heavily on Community Redevelopment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755, but that case addresses a meaningfully
different scenario and thus offers no real lessons for resolving the question now before us. In
Community Redevelopment, a primary insurer sought contribution from an excess insurer for
defense costs on behalf of the insured in a case involving continuous loss. To resolve the conflict,
the court applied what it termed a “horizontal exhaustion rule”; under that rule, the court held, an
excess insurer in a continuous injury case is not required “to ‘drop down’ and provide a defense
to a common insured before the liability limits of all primary insurers on the risk have been
exhausted.” (Id. at p. 332, 57 Cal.Rptr.2d 755.) In adopting that rule, the court explained: “Absent
a provision in the excess policy specifically describing and limiting the underlying insurance,
***839  a horizontal exhaustion rule should be applied in continuous loss cases because it is most
consistent with the principles enunciated in Montrose [I, supra, 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878]. ... Under the principle of horizontal exhaustion, all of the primary policies must
exhaust before any **1215  excess will have coverage exposure.” (Community Redevelopment,
at p. 340, 57 Cal.Rptr.2d 755.)


This case differs from Community Redevelopment in fundamental respects. This case, unlike
Community Redevelopment, is not a contribution action between primary and excess insurers; it
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is, rather, a coverage dispute between excess insurers and their insured. Regardless of whether
Community Redevelopment was correct to apply a rule of horizontal exhaustion in that distinct
context—a question not presently before us—we are unpersuaded that the reasoning of Montrose
I requires us to apply a rule of horizontal exhaustion that would limit Montrose's ability to access
the excess insurance coverage it has paid for.


In sum, we conclude that in a case involving continuous injury, where all primary insurance has
been exhausted, the policy language at issue here permits the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted. Parties to insurance contracts are, of course, free to write their policies differently
to establish alternative exhaustion requirements or coverage allocation rules if they so wish. (See
Continental, supra, 55 Cal.4th at p. 202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


D.


As noted earlier, Travelers opposes Montrose's motion for summary adjudication on two
independent grounds. First, Travelers argues that Montrose's requested declaration, which
would permit Montrose to “seek indemnification” from an excess policy upon establishing that
“its liabilities are sufficient to  *238  exhaust the underlying policy(ies) in the same policy
period,” (italics added & omitted), is directly contrary to the terms of the Travelers policies, which
require actual exhaustion before a policyholder may access excess coverage. Second, Travelers
argues that its policies with Montrose must be construed under Connecticut or New York law,
rather than California law as assumed by Montrose's petition, given Montrose's principal place
of business at the time the Travelers policies were issued. The lower court did not reach either
of these issues because it determined for other reasons that Montrose is not entitled to summary
adjudication. (Montrose II, supra, 14 Cal.App.5th at p. 1336, fn. 9, 222 Cal.Rptr.3d 748.)


These arguments are not properly before us. We granted Montrose's petition to determine whether
Montrose may seek coverage from its excess policies under a rule of vertical exhaustion rather
than horizontal exhaustion. The choice between these two rules does not alter any of the remaining
prerequisites Montrose must satisfy to obtain indemnification, including actual exhaustion of
directly underlying insurance, according to the specific terms of its excess policies. And because
the lower courts have not addressed the competing claims about choice of law, we decline to resolve
the matter in the first instance. (See Guz v. Bechtel National Inc. (2000) 24 Cal.4th 317, 348, 100
Cal.Rptr.2d 352, 8 P.3d 1089.) Whether California law governs the construction of Montrose's
policies with Travelers is a question for the Court of Appeal on remand.
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III.


California law permits Montrose to seek indemnification under any excess policy once Montrose
has exhausted the underlying ***840  excess policies in the same policy period. Montrose is
not required to exhaust excess insurance at lower levels for all periods triggered by continuous
injury before obtaining coverage from higher level excess insurance in any period. We reverse the
judgment of the Court of Appeal and remand for further proceedings consistent with this opinion.


Cantil-Sakauye, C. J., Liu, J., Cuéllar, J., Groban, J., Elia, J., *  and Brown, J., **  concurred.


On May 27, 2020, the opinion was modified to read as printed above.
* Associate Justice of the Court of Appeal, Sixth Appellate District, assigned by the Chief


Justice pursuant to article VI, section 6 of the California Constitution.


** Associate Justice of the Court of Appeal, First Appellate District, Division Four, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


9 Cal.5th 215, 460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969, 2020 Daily
Journal D.A.R. 3112


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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65 Cal.2d 318, 419 P.2d 641, 54 Cal.Rptr. 385
Supreme Court of California


PACIFIC EMPLOYERS INSURANCE COMPANY, Plaintiff and Appellant,
v.


MARYLAND CASUALTY COMPANY et al., Defendants and Respondents; AMERICAN
MUTUAL LIABILITY INSURANCE COMPANY, Defendant and Appellant.


S. F. No. 21582.
Nov. 9, 1966.


HEADNOTES


(1a, 1b)
Automobiles § 68(7), 68-11--Insurance--Loading CoverageEffect of Other Insurance.
A plant owner, the lessee of a forklift, was entitled to coverage for liability arising out of the
alleged negligence of its employee, who injured a trucker's driver while loading case goods with
the forklift onto a trailer attached to the driver's truck, under the trucker's policy expressly covering
the loading of the trailer and defining the insured as one legally responsible for loading and with
the trucker's permission, under the forklift lessor's policy covering a permissive user of the forklift,
and under the plant owner's own policy, defining the insured under automobile coverage provisions
as including anyone (the negligent employee) while using a hired automobile (the forklift) with
the plant owner's permission.


(2)
Independent Contractors § 1--Definitions.
In a broad sense, a lessee of equipment may be an independent contractor as to the lessor.


(3)
Insurance § 60(5)--The Contract--Interpretation--Against Insurer-- Limitation of Rule.
Courts will not indulge in a forced *319  construction of an insurance policy so as to fasten liability
on the insurer for a risk that it has not assumed.


(4)
Insurance § 60(8)--The Contract--Interpretation--Against Insurer-- Exceptions.
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An exclusionary clause in an insurance policy should not be relied on to impose an obligation
not otherwise imposed on the insurer where the clause purports only to eliminate from the items
excluded certain coverages that, presumably, are provided for elsewhere in the policy.


(5)
Automobiles § 68-4--Insurance--Vehicles.
The trial court did not err in finding that forklifts were automobiles within the meaning of a forklift
lessor's policy where the insurer conceded that its policy covered injuries resulting from the use
of automobiles whether liability arose out of operations performed by an independent contractor
or on the lessor's premises or ways immediately adjoining and the policy defined an automobile
as a land motor vehicle, trailer or semitrailer.


(6a, 6b)
Automobiles § 68(6), 68-4--Insurance--Use of Vehicle With Owner's PermissionVehicles.
Where an insured's forklift was within the definition of an automobile under a liability policy and
liability arising out of the use of the forklift was expressly covered as to some use of public ways,
the limitation to operation on “ways immediately adjoining the premises” did not constitute such
a negligible intrusion on public ways that it could be ignored under some de minimus doctrine;
such use of public ways could be deemed substantial, and the doctrine incorporating in the policy
statutory provisions for coverage of permissive users of the forklift was properly applied.


(7)
Automobiles § 68(6), 68-4--Insurance--Use of Vehicle With Owner's PermissionVehicles.
When a policy, whatever its label, provides liability coverage to automobiles while operated on a
public highway, the insurance carrier exposes itself to the application of the principle that statutory
provisions requiring coverage of permissive users are incorporated in the policy.


(8)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
Though a trucker's policy made its coverage excess as to a loss arising out of the use of a non-owned
or hired automobile, where the trucker's driver was injured during the loading of the insured's truck
and trailer in conjunction with the use of a forklift owned, leased and operated by third parties, the
trucker's insurer could not escape liability on the basis that a non-owned automobile (the forklift)
was involved and its policy could not be deemed excess as to other coverage under the policies
of the lessor and lessee of the forklift.


See Cal.Jur.2d, Insurance, § 178 et seq.; Am.Jur.2d, Automobile Insurance, § 27. *320
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(9)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
Insurance carried by a forklift lessor could not be deemed excess as to other insurance coverage of
a loss arising out of the forklift's use with the insured's permission and could be prorated regardless
of the ambiguity in the provision therefor where, though proration under the policy was predicated
on there being other insurance and though the insurance of a trucker, whose trailer was being
loaded with the help of the forklift, and the insurance of the forklift lessee were available to cover
the loss, the trucker's insurance was of the same status as the lessor's and was to be prorated and
the lessee's insurance clearly purported to be excess.


(10)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
Generally courts will heed the excess insurance provisions contained in policies, even when doing
so will be inconsistent with proration provisions in other policies.


(11)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
Where automobile liability policies expressly provide for what shall be primary and excess
coverages, the provisions therefor should be given effect.


SUMMARY


APPEAL from a judgment of the Superior Court of the City and County of San Francisco. C.
Harold Caulfield, Judge. Affirmed.


Action for declaratory relief to determine the liability of various insurers for a personal injury
claim. Judgment determining the primary and excess insurers and the portion of the contribution
of each affirmed.


COUNSEL
Mento, Buchler & Littlefield, George K. Littlefield and Theodore H. Morrison for Plaintiff and
Appellant.
Hersh & Hadfield, James D. Hadfield, Joseph F. Rankin and Richard G. Logan for Defendant and
Appellant.
Johnson, Davies & Greve, Claire H. Greve, Sedgwick, Detert, Moran & Arnold, John S. Howell
and George E. Sayre for Defendants and Respondents.


PEEK, J.
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Both plaintiff Pacific Employers Insurance Company and defendant American Mutual Liability
Insurance Company appeal from a judgment in a declaratory relief action which was brought by
plaintiff to determine the respective rights and obligations of the appellants and two other defendant
insurance companies respecting a claim for personal *321  injuries arising out of an accident in
which insureds of each of the carriers were involved.


(1a) The case was submitted upon an agreed statement of facts and the trial court made its findings
and conclusions of law from which the following uncontroverted matters appear: In November
1959 a trucker, a named insured of Pacific Employers Insurance Company (Pacific), sent two
drivers with a truck and trailer to the plant of the defendant Libby, McNeill and Libby, Inc. (Libby),
which is the named insured of Maryland Casualty Company (Maryland) and Underwriters at
Lloyd's, London (Lloyd's). Two employees of Libby, using forklifts, proceeded to move case goods
stacked on pallets onto the trailer. The forklifts were leased by Libby from a supplier insured by
the American Mutual Liability Insurance Company (American).


During the operations severe personal injuries were sustained by one of the truck drivers. He
thereafter commenced suit against Libby and one of its employees, alleging that the latter
negligently operated one of the forklifts and thereby caused the injuries. It appears that the
action for personal injuries was thereafter compromised for $100,000, with apportionment and
contribution among the carriers to await the outcome of the instant action in declaratory relief.


Libby's insurance coverage consisted of a $25,000 policy from Maryland and two policies from
Lloyd's covering losses in the ranges of $25,000 to $100,000 and $100,000 to $1,000,000. The
excess obligations of Lloyd's are concededly dependent on the status of Maryland's obligation and
need not be separately considered except in connection with Lloyd's contribution, if any.


The trial court found that the policies of Pacific and American were each primary insurance to
the extent of the limits of the policies, i.e., $100,000 in each case, and ordered those companies
to contribute to the loss on an equal basis. The court further found that Maryland's, and hence
Lloyd's insurance were excess, and that those carriers were required to contribute only after the
total insurance of Pacific and American was exhausted.


American contends that the provisions of its policy do not impose an obligation on it to defend
Libby or its employee against the claim for personal injuries, or to make payment of that claim,
and that Maryland's coverage of Libby is not excess. *322


Pacific, in addition to resisting American's attempt to escape liability, seeks a determination that
its coverage is excess over American's and Maryland's coverages, or, in the alternative, that the
loss should be prorated between all three carriers.
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Attention is first directed to the liability of American as insurer of the owner-lessor of the forklifts.
The terms of its policy protect the “insured” against liability for personal injuries sustained by any
person. The “insured” includes the owner of the forklifts, its officers, directors and shareholders
in some circumstances, and certain management personnel. There is no provision for additional
insureds, lessees or operators of leased equipment, or permissive users of the insured's equipment.
It thus appears that the American policy did not expressly cover liability of Libby or its employee.


Pacific argues, however, that because a forklift is an “automobile,” then the American policy,
as a matter of law, must provide liability coverage for permissive drivers, citing Wildman v.
Government Employees' Ins. Co., 48 Cal.2d 31 [307 P.2d 359]. In that case a clause in a policy,
which purported to limit coverage to the insured and the immediate members of his family while
driving the insured's automobile, was struck down as inconsistent with sections 402 and 415 of
the Vehicle Code. 1  The American policy in the instant case also provides for a limitation in the
form of an “exclusion” which states that “This policy does not apply ... except with respect to
operations performed by independent contractors ... to the ownership, maintenance, operation, use,
loading or unloading of ... automobiles if the accident occurs away from such premises or the
ways immediately adjoining. ...” Pacific contends that the foregoing limitation of liability, as in
the *323  Wildman case, is invalid and that liability extends to Libby as a permissive user of the
forklift as an automobile.


1 Section 402 of the Vehicle Code then provided that “Every owner of a motor vehicle is liable
and responsible for the death of or injury to person or property resulting from negligence
in the operation of such motor vehicle, in the business of such owner or otherwise, by any
person using or operating the same with the permission, express or implied, of such owner,
and the negligence of such person shall be imputed to the owner for all purposes of civil
damages.” The provisions of former section 402 have been expanded and are now found in
sections 17150 to 17157, inclusive.
Section 415 of the Vehicle Code then provided in part that “Such policy shall insure the
person named therein and any other person using or responsible for the use of said motor
vehicle or motor vehicles with the express or implied permission of said assured.” The
provisions of former section 415 have been expanded and are now found in sections 16450
to 16455, inclusive.


The exclusionary clause thus provides that it is ineffective in connection with operations on
the insured's own premises and “ways immediately adjoining,” or with respect to independent
contractors. “Independent contractors” are not defined in the policy and the omission creates some
ambiguity which, Pacific urges, requires that we accord to it a liberal construction in favor of
the insured. (See Jarrett v. Allstate Ins. Co., 209 Cal.App.2d 804 [26 Cal.Rptr. 231].) (2) In the
broad sense a lessee of equipment may be an independent contractor as to the lessor. ( 3) However,
the “courts will not indulge in a forced construction so as to fasten a liability on the insurance



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=48CALIF2D31&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=48CALIF2D31&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957117763&pubNum=661&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAVES415&originatingDoc=I38934b0afad711d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAVES415&originatingDoc=I38934b0afad711d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAVES415&originatingDoc=I38934b0afad711d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=209CAAPP2D804&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962110622&pubNum=227&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Pacific Emp. Ins. Co. v. American Mut. Liability Ins. Co., 65 Cal.2d 318 (1966)
419 P.2d 641, 54 Cal.Rptr. 385


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


company which it has not assumed.” (Jarrett v. Allstate Ins. Co., supra, 209 Cal.App.2d 804, 810.)
( 4) Here, the exclusionary clause purports only to except from exclusion certain coverages which,
presumably, are elsewhere provided for in the policy, and the clause should not be relied upon to
impose an obligation not otherwise imposed. There is nothing in the policy which, either expressly
or impliedly, purports to furnish coverage for liability arising out of the negligent use of leased
equipment by a lessee for its own purposes, even if he be deemed an independent contractor,
except, perhaps, where a statute imposes vicarious liability as in the case of the permissive use
of an automobile. (See Wildman v. Government Employees' Ins. Co., supra, 48 Cal.2d 31.) Thus
liability for the operations of independent contractors under this line of reasoning would depend
on whether the forklifts were “automobiles.” The validity of the exclusion which would limit
coverage to the insured's premises and immediate ways also depends on whether the forklifts here
leased are automobiles, as will be seen.


Pacific further claims that the territorial limit on coverage in the exclusionary clause is also invalid.
Section 16451 of the Vehicle Code provides in part that an owner's policy shall “[i]nsure the person
named therein and any other person, as insured, using any described motor vehicle with the express
or implied permission of said assured, against loss from the liability imposed by law for damages
arising out of ownership, maintenance, or use of such motor vehicle within the continental limits
of the United States. ...” (Italics added.) In McFarland v. New Zealand Ins. Co., 176 Cal.App.2d
422 [1 Cal.Rptr. 482], relied upon by American, the limitation in a *324  policy which purported
to cover the operation of a motor vehicle only on a military base was upheld. However, it was held
there at page 425 that the “California Legislature is not in a position to determine the conditions
under which vehicles may be operated within the confines of a United States military reservation.”
As the activity there involved was not subjected to regulation by the Legislature in the particular
area, there was no conflict with legislative policy. Pacific concedes that if in the instant case
American's policy purported to provide coverage only on its insured's private premises, there
would be no conflict in principal with McFarland, but here the “ways immediately adjoining”
phrase contemplates coverage on public roads and highways immediately adjoining the private
premises. Such a limitation would thus appear to conflict with the provisions of section 16451,
and the rationale of the Wildman case would require the effective incorporation of the dominant
statutory provisions into the policy.


As indicated, American's liability under the foregoing reasoning depends on a determination that
the forklifts here involved are “automobiles,” within the meaning of the policy. (5) American
concedes that its policy covers injuries resulting from the use of automobiles where liability arises
out of operations performed by an independent contractor, or on the premises or ways immediately
adjoining. The policy provides under “Definitions” that “the word ‘automobile’ means a land
motor vehicle, trailer or semitrailer. ...” The provision at the least ambiguously poses the question
whether the forklifts are “automobiles,” and in view of the established policy that ambiguous terms
in a policy should be liberally construed in favor of an insured (Jarrett v. Allstate Ins. Co., supra,
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209 Cal.App.2d 804), we cannot now conclude that the trial court erred in expressly finding that
the forklifts were automobiles within the meaning of the policy. (See Pacific Indem. Co. v. Liberty
Mutual Ins. Co., 239 Cal.App.2d 346, 354 [48 Cal.Rptr. 667].)


American urges that despite the foregoing, its policy is not an “automobile” or “motor vehicle”
policy but rather a general comprehensive liability policy, and that the doctrine of incorporation
of applicable statutory provisions into “automobile” policies, as in Wildman, is not compelled in
this case. American concedes that there are three instances of liability arising out of the use of
automobiles which are covered by the policy: (1) with respect to liability assumed by the insured
*325  under a contract, (2) with respect to operations performed by an independent contractor and
(3) with respect to the use of an automobile on the premises “or the ways immediately adjoining.”
We have previously discussed related significances of the latter two coverages. Such limited
coverages, American argues, should not, as a practical matter, convert what is not an “automobile”
policy into such a policy.


American relies on authorities from other jurisdictions in support of its position. Closest in point
is Stevenson v. Merchants Mutual Ins. Co., 37 Misc.2d 996 [235 N.Y.S.2d 589], wherein the court
stated at page 592: “The ... policy covers ‘comprehensive personal liability.’ It excludes liability
arising from the ownership or operation of ‘automobiles while away from the premises ... or the
ways immediately adjoining.’ ” The court held in that case that no coverage was provided under
the policy for liability incurred by the insured arising out of the operation of a go-cart on the public
highway. However, in reaching that result the court relied heavily on its determination that in any
event the go-cart was not covered under the policy, and that determination was reached without
regard to whether the policy was or was not an “automobile” policy. Continuing at page 592 the
court stated: “The policy defines an automobile ... which is designed for use principally off public
roads if such equipment is not subject to motor vehicle registration. ... [T]he ... policy, for our
purposes, excludes from its coverage all vehicles subject to motor vehicle registration. ... The go-
cart is a motor vehicle ... subject to motor vehicle registration if operated on the public highway. ...
The ... complaints allege the happening of the accident on the public highway. The complaint,
therefore, does not sound within the coverage of the policy. Summary judgment ... must be granted
to the defendant” carrier.


It thus appears that coverage was excluded in the foregoing case not so much because of the type
of policy involved, but because the policy, by its own terms did not cover the negligently operated
vehicle. (6a) In the instant case there is no question but that the forklift is expressly covered, at least
as to some operations including its use on “ways immediately adjoining” the insured's premises. In
construing the policy in light of this phrase we do not deem it relevant that the policy be categorized
as an “automobile” or any other type policy. The label is unimportant. ( 7) What is important
is whether the policy, whatever its label, provides liability coverage *326  to automobiles while
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operated on a public highway. If so, then the carrier has exposed itself to the application of the
Wildman principle by purporting to furnish the crucial coverage.


(6b) The fact that in the instant case liability is limited to operation on the “ways immediately
adjoining” the premises does not, we think, constitute such a negligible intrusion onto the public
ways that it can be ignored under some de minimus doctrine, as urged by American. The policy
does not attempt to define or apprise the insured as to what particular ways are immediately
adjoining, either in general terms or as applicable to the insured's particular premises. Whether
the immediately adjoining ways are those within 10, 100, 1,000 feet or more is left to speculation.
In any event coverage is expressly provided for a use of the public ways which could be deemed
as substantial within a fair interpretation of the policy. The fact that, under another interpretation,
the policy's coverage might be deemed much narrower only raises an ambiguity which must be
resolved in favor of the insured. Where a policy thus provides for coverage of liability arising
out of a substantial use of the public ways by an insured's automobile, the Wildman doctrine is
properly applicable.


(1b) There is little question but that both the Maryland and Pacific policies, as well as the American,
furnished coverage of liability for the injury occurring. Pacific's policy, issued to the trucker,
expressly covers the loading and unloading of the trailer in question. Its definition of “insured”
includes “any person [in this case, Libby's negligent employee] while using [defined to include
loading] an owned automobile [the trailer being loaded] and any organization [Libby] legally
responsible for the use [loading] thereof, provided the actual use ... is with his [the named insured's]
permission.”


Maryland's policy, of course, furnishes direct coverage to Libby as a named insured for any
liability “arising out of the ownership, maintenance or use of any automobile,” and also for
any liability for personal injuries other than arising from the ownership, maintenance or use of
automobiles. The definition of “insured” under the automobile coverage provisions, includes “any
person [Libby's negligent employee] while using ... a hired automobile [the forklift] ... with his
[Libby's] permission.”


Although it is apparent from the foregoing that Libby is *327  entitled to coverage under
American's, Pacific's and Maryland's policies, there remains the further questions: which insurance
is primary; which, if any, is excess; and in what manner should insurance of the same character
be prorated. To resolve these questions we must consider those provisions of the policies which
purport to cover the status of the particular insurance in connection with other coverages.


(8) The Pacific policy provides that its liability shall be shared with other coverage in proportion
to the total coverage applicable, with the proviso that its coverage shall be excess with respect to a
loss “arising out of the use of any non-owned or hired automobile.” Pacific claims that the proviso
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requires a determination that its coverage is excess as to both American and Maryland, because
the loss here arose out of the use of the forklift, a “non-owned or hired automobile.” However, that
loss also arose out of the use of the insured's truck and trailer in conjunction with the use of the
forklift. Although it appears that the injured trucker was pulled to the ground and injured when the
forklift became entangled with a rope with which he was working, he was at that time standing
on the bed of the trailer roping down the case goods as they were moved onto the trailer by the
forklift. Pacific should not be able to escape merely because, in addition to the insured's owned
automobile, a nonowned automobile was also involved. (Colby v. Liberty Mutual Ins. Co., 220
Cal.App.2d 38, 46 [33 Cal.Rptr. 538].)


Pacific seems to recognize the futility of its argument when it urges that, because at the precise
moment of injury the forklift was moving away from the trailer to pick up other pallets, there was no
direct causal connection between “the actual loading of the pallets on the truck” and the accident.
The argument would seem to be that the truck and trailer were used in the loading operations only
intermittently during the overall loading process, that is, only when pallets were being actually
placed on the trailer. Accordingly, the argument proceeds, the forklift and the truck and trailer were
being used in “loading” operations exclusively at the time of the accident, and Pacific's liability for
insurance is thus excess. It seems clear, however, that the loading operation was one continuous
process, and the narrow construction of the term “loading,” as urged, is not permissible to limit the
insured's coverage. Such conclusion is particularly compelled in the instant case where “loading”
included the securing of *328  the case goods on the trailer, in which activity the trucker was
engaged at the precise moment he was injured. (See Entz v. Fidelity & Cas. Co. of New York,
64 Cal.2d 379 [50 Cal.Rptr. 190, 412 P.2d 382]; Colby v. Liberty Mutual Ins. Co., supra, 220
Cal.App.2d 38.) It necessarily follows that Pacific's policy cannot be deemed excess as to other
coverages.


(9) American's policy provides under “Other Insurance” that “If the insured has other insurance
against a loss covered by this policy the company shall not be liable under this policy for a greater
proportion of such loss than the applicable limit of liability stated in the declarations bears to the
total applicable limit of liability of all valid and collectible insurance against such loss.” We note
that the predicate of proration under the American policy is a situation wherein the insured “has
other insurance” against the loss. Although it now appears that the policies of Pacific and Maryland
are available to cover the particular loss here involved, it may be argued that these are not policies
which the insured had. Nevertheless, it would follow that if other liability for insurance of the
same status is to be prorated, as in the case of Pacific's, American's liability would also be prorated
regardless of the ambiguity in its provisions therefor. In any event, American's policy cannot be
deemed to be excess as to the other coverages.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=220CAAPP2D38&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&fi=co_pp_sp_225_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_46 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=220CAAPP2D38&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&fi=co_pp_sp_225_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_46 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963110146&pubNum=227&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=64CALIF2D379&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=64CALIF2D379&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112405&pubNum=661&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=220CAAPP2D38&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=220CAAPP2D38&originatingDoc=I38934b0afad711d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Pacific Emp. Ins. Co. v. American Mut. Liability Ins. Co., 65 Cal.2d 318 (1966)
419 P.2d 641, 54 Cal.Rptr. 385


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


Maryland's policy provides under its “Other Insurance” clause that it “shall be excess insurance
over other valid and collectible insurance available to the insured against any loss covered
hereunder.” Clearly, Maryland's policy at least purports to be excess, in the instant circumstances.


(10) It is the general rule that courts will give heed to the excess insurance provisions contained
in policies, even in situations where to do so will be inconsistent with proration provisions in
the other policies. (American Automobile Ins. Co. v. Republic Indemnity Co., 52 Cal.2d 507, 512
[341 P.2d 675].) This would lead to the result that Pacific and American would share liability to
the extent of the limits of their policies, and Maryland and Lloyd's would participate thereafter.
Both Pacific and American urge the inequity of that result. They contend that their insureds are
innocently involved, in that they merely furnished a truck and trailer in one case and a forklift in
the other; that the equipment was all placed on the premises of Maryland's insured (Libby); that
Libby's employees operated the equipment and controlled the *329  loading operations, and that
the injury came about through the negligent conduct of one of Libby's employees.


A situation not unlike the present one, at least in principle, was involved in American Automobile
Ins. Co. v. Republic Indemnity Co., supra, 52 Cal.2d 507. There the insurer of a negligent driver
was held entitled to take advantage of its excess coverage provision as against the insurer of the
innocent owner under a policy which provided for proration. Here, although the situation is more
complex, we have innocent owners of two vehicles covered by policies providing for proration,
against a negligent operator covered by a policy providing only excess insurance. More in point,
Miller v. Western Pioneer Ins. Co., 237 Cal.App.2d 138 [46 Cal.Rptr. 579], involved an action
by a truck driver against an unloading subcontractor and his employees. The trucker's insurance
covered the subcontractor and his employees as permissive users unloading the truck, much like
Pacific's policy in the instant case. Both the trucker's and the subcontractor's policies provided for
prorated coverage and for excess insurance where other automobiles or nonowned automobiles
were involved. Applying the rule of the American Automobile Ins. Co. case, the court concluded
that only the trucker's insurance was primary. (See also Continental Cas. Co. v. Zurich Ins. Co., 57
Cal.2d 27 [17 Cal.Rptr. 12, 366 P.2d 455]; Travelers Ins. Co. v. Norwich Union Fire Ins. Soc., 221
Cal.App.2d 150, 153 [34 Cal.Rptr. 406]; Industrial Indem. Co. v. General Ins. Co., 210 Cal.App.2d
352 [26 Cal.Rptr. 568].) (11) Where, as here, the policies expressly provide for what shall be
primary and excess coverages, those provisions should be given effect.


For the foregoing reasons, the judgment is affirmed.


Traynor, C. J., McComb, J., Peters, J., Tobriner, J., Mosk, J., and Burke, J., concurred.
The petition of defendant and appellant for a rehearing was denied December 7, 1966. *330
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37 Cal.4th 377
Supreme Court of California


POWERINE OIL COMPANY, INC., Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent,
Central National Insurance Company of Omaha et al., Real Parties in Interest.


No. S113295.
|


Aug. 29, 2005.
|


As Modified Oct. 26, 2005.


Synopsis
Background: One of oil refiner's primary liability insurers brought action against refiner and
others for declaratory relief, seeking declaration that it had no obligation to provide coverage in
administrative proceedings concerning environmental cleanup claims. Refiner cross-complained
against numerous insurers, including an excess/umbrella liability insurer. In previous writ
proceeding, the Supreme Court, 103 Cal.Rptr.2d 672, 16 P.3d 94, had held that primary insurer's
duty to indemnify insured under standard comprehensive general liability (CGL) policy was
limited to court-ordered money damages, and did not extend to environmental cleanup costs
ordered by administrative agency. The Superior Court, Los Angeles County, No. VC025771,
Daniel S. Pratt, J., granted one excess insurer's motion for summary adjudication, and refiner filed
petition for writ of mandate. The Court of Appeal granted the petition. The Supreme Court granted
review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Baxter, J., held that language of excess/umbrella policies at
issue clearly covered costs that insured was required to expend in complying with administrative
agency's pollution cleanup and abatement orders.


Judgment of Court of Appeal affirmed, and matter remanded.


Opinion, 89 Cal.Rptr.2d 706, superseded.
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West Headnotes (21)


[1] Insurance Insured's liability for damages
Insurance In general;  standard
Insurance Claim, suit, or demand for damages
Insurer's duty to defend is broader than the duty to indemnify; whereas duty to defend is
limited to civil action prosecuted in a court, duty to indemnify is limited to damages, i.e.,
money ordered paid by a court.


7 Cases that cite this headnote


[2] Courts Previous Decisions in Same Case as Law of the Case
Insurance Particular matters concluded
Prior Court of Appeal judgment granting summary adjudication in favor of excess insurer
on insured oil refiner's claim did not establish law of the case, and did not, under principles
of issue preclusion, bar refiner from filing mandate petition with Supreme Court for
determination of excess insurer's duty to indemnify insured for costs it was required
to expend in complying with administrative agency's pollution cleanup and abatement
orders; prior Court of Appeal opinion was superseded by subsequent Supreme Court
decision, which was limited to determination of primary liability insurer's obligation to
indemnify insured for administratively ordered cleanup costs, and neither Court of Appeal
nor Supreme Court in prior case focused on issue of excess insurer's duty.


9 Cases that cite this headnote


[3] Res Judicata Issues or questions
Res Judicata Matters Which Could Have Been Litigated or Determined
A former judgment is a collateral estoppel on issues which were raised, even though some
factual matters or legal arguments which could have been presented were not.


See 9 Witkin, Cal. Procedure (4th ed. 1997) Judgment, § 359.


2 Cases that cite this headnote


[4] Insurance Questions of law or fact
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When determining whether a particular policy provides a potential for coverage, courts
are guided by the principle that interpretation of an insurance policy is a question of law.


58 Cases that cite this headnote


[5] Judgment Insurance
The insurer is entitled to summary adjudication that no potential for indemnity exists if
the evidence establishes as a matter of law that there is no coverage.


11 Cases that cite this headnote


[6] Appeal and Error De novo review
The Supreme Court applies a de novo standard of review to an order granting summary
judgment when, on undisputed facts, the order is based on the interpretation or application
of the terms of an insurance policy.


41 Cases that cite this headnote


[7] Insurance Application of rules of contract construction
While insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply.


57 Cases that cite this headnote


[8] Contracts Intention of Parties
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties.


87 Cases that cite this headnote


[9] Contracts Language of contract
The intent of the contracting parties is to be inferred, if possible, solely from the written
provisions of the contract.


39 Cases that cite this headnote


[10] Contracts Language of Instrument
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If contractual language is clear and explicit, it governs.


60 Cases that cite this headnote


[11] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


33 Cases that cite this headnote


[12] Insurance Ambiguity in general
The fact that a term is not defined in an insurance policy does not render the term
ambiguous.


5 Cases that cite this headnote


[13] Insurance Ambiguity in general
Neither disagreement concerning the meaning of a phrase nor the fact that a word or phrase
isolated from its context is susceptible of more than one meaning will render the insurance
policy containing such word or phrase ambiguous.


12 Cases that cite this headnote


[14] Contracts Existence of ambiguity
Contracts Construction as a whole
Language in a contract must be construed in the context of that instrument as a whole, and
in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


30 Cases that cite this headnote


[15] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If an asserted ambiguity is not eliminated by the language and context of the insurance
policy, courts then invoke the principle that ambiguities are generally construed against the
party who caused the uncertainty to exist, i.e., the insurer, in order to protect the insured's
reasonable expectation of coverage.
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27 Cases that cite this headnote


[16] Insurance Rules of Construction
Insurance Reasonable expectations
Where language in a standard form insurance policy is clear, the language must be read
accordingly, and where it is not, the language must be read in the sense that satisfies the
hypothetical insured's objectively reasonable expectations.


4 Cases that cite this headnote


[17] Insurance Insured's liability for damages
The insurer's duty to indemnify the insured for “all sums that the insured becomes legally
obligated to pay as damages” under the standard comprehensive general liability (CGL)
policy is limited to money ordered by a court.


9 Cases that cite this headnote


[18] Insurance Claim, suit, or demand for damages
The insurer's duty to defend a suit seeking damages under the standard comprehensive
general liability (CGL) policy is restricted to civil actions prosecuted in a court, initiated
by the filing of a complaint, and does not include claims, which can denote proceedings
conducted by administrative agencies under environmental statutes.


1 Case that cites this headnote


[19] Insurance Insured's liability for damages
The insurer's duty to indemnify for “all sums that the insured becomes legally obligated
to pay as damages” under the standard comprehensive general liability (CGL) policy is
limited to money ordered by a court, and does not include expenses such as may be incurred
in responding to administrative agency orders.


14 Cases that cite this headnote


[20] Insurance Insured's liability for damages
Insurance Defense Costs, Supplementary Payments and Related Expenses
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Language of standard excess/umbrella liability insurance policies covering insured oil
refiner unambiguously covered costs that insured was required to expend in complying
with administrative agency's pollution cleanup and abatement orders; in contrast with
standard comprehensive general liability (CGL) policy issued by primary insurer
which limited indemnification coverage to “damages,” excess/umbrella policies provided
indemnification coverage for both “damages” and “expenses,” and indemnification
obligation extended to “ultimate net loss” which was defined under policy as including
sums paid not only for litigation, but also for settlement, adjustment, and investigation of
claims.


See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699D; Croskey et al.,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2003) ¶ 7:2020 et seq.
(CAINSL Ch. 7H-E); Annot., Liability Insurance Coverage for Violations of antipollution
laws (1991) 87 A.L.R.4th 444.


27 Cases that cite this headnote


[21] Action Nature and elements of cause of action and suspension of remedies
A “claim” can be any number of things, none of which rise to the formal level of a suit;
while a claim may ultimately ripen into a suit, “claim” and “suit” are not synonymous.


1 Case that cites this headnote
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A. Cathcart, Los Angeles, for London Market Insurers as Amicus Curiae on behalf of Real Party
in Interest Central National Insurance Company of Omaha.


Wiley, Rein & Fielding, Laura A. Foggan, John C. Yang, and Paul J. Haase, Los Angeles; Sinnott,
Dito, Moura & Puebla, Randolph P. Sinnott and John J. Moura, Los Angeles, for Complex
Insurance Claims Litigation Association as Amicus ***565  Curiae on behalf of Real Party in
Interest Central National Insurance Company of Omaha.


No appearance for Real Parties in Interest Century Indemnity Company, ACE Property and
Casualty Company and Pacific Employers Insurance Company.


BAXTER, J.


*382  **592  INTRODUCTION


Powerine Oil Company (Powerine), a now defunct oil refinery, faces liability for certain
governmentally imposed cleanup and abatement orders requiring it to remediate soil and
groundwater pollution resulting from its past refinery operations at various locations. In Certain
Underwriters at Lloyd's of London v. Superior Court (Powerine Oil Company) (2001) 24 Cal.4th
945, 103 Cal.Rptr.2d 672, 16 P.3d 94 (Powerine I ), an earlier writ proceeding in the instant case,
we held that the insurer's duty to indemnify Powerine, the insured, for “all sums that the insured
becomes legally obligated to pay as damages” under the wording of the standard comprehensive
general liability (CGL) insurance policy is limited to “money ordered by a court,” and does
not extend to environmental cleanup costs ordered by an administrative agency pursuant to an
environmental statute. (Id. at p. 960, 103 Cal.Rptr.2d 672, 16 P.3d 94.) This conclusion flowed
logically both from the literal language of the standard CGL policy, which provides coverage for
court-ordered “damages,” and from our earlier decision in Foster–Gardner, Inc. v. National Union
Fire Ins. Co. (1998) 18 Cal.4th 857, 77 Cal.Rptr.2d 107, 959 P.2d 265 (Foster–Gardner ), which
held that the insurer's duty to defend the insured in a “suit seeking damages” under the wording
of the same standard CGL policy is likewise limited to civil suits prosecuted in court. (Id. at pp.
878–888, 77 Cal.Rptr.2d 107, 959 P.2d 265.)


In this matter, following on the heels of the earlier writ proceeding, we are called upon to decide
whether the obligation of another insurer to indemnify Powerine under the wording of nine excess/
umbrella insurance policies is likewise limited to money ordered by a court in a suit for damages
against the insured. The Court of Appeal concluded it is not, reasoning that the insuring *383
language of the excess/umbrella policies here in question is broader than that of the standard
primary CGL policy at issue in Powerine I, and covers costs that the insured must expend in
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complying with an administrative agency's pollution cleanup and abatement orders. For reasons
to be explained, **593  we agree. Although other policy provisions or exclusion clauses yet to be
litigated could ultimately defeat coverage as this litigation progresses, the express wording of the
central insuring agreement in these nine excess/ umbrella policies goes well beyond mere coverage
for court-ordered money “ damages,” and is broad enough to include coverage for the liability of
environmental cleanup and response costs ordered by an administrative agency. Under a literal
reading of these policies, we conclude such would be the objectively reasonable expectation of the
insured. Accordingly, we shall affirm the judgment of the Court of Appeal directing the trial court
to deny the insurer's motion for summary adjudication of the duty to indemnify.


FACTS AND PROCEDURAL BACKGROUND


The parties have stipulated to the underlying facts. The issue before the lower courts and now
this court is one of law, and involves the interpretation of the insuring provisions of nine standard
form excess/umbrella policies issued by real party in interest Central National Insurance ***566
Company of Omaha (Central National) to Powerine over the course of 10 years.


Powerine, through its various owners, was periodically engaged in oil refinery operations in
Southern California since the mid–1930's. These included oil refining, oil- and petroleum-related
exploration, production, terminaling and transportation operations throughout the western states.
At one point Powerine's business occupied over 100 acres at its Santa Fe Springs refinery. In 1985,
however, a soft petroleum market forced Powerine into bankruptcy. Since that time, the refinery
has not been operated at all and only a skeleton crew of employees has remained for environmental
compliance and equipment maintenance purposes.


As a result of its operations, Powerine faces governmentally imposed environmental liabilities
arising from alleged soil and groundwater contamination at various locations. The California
Regional Water Quality Control Boards for the Los Angeles and San Diego regions (Regional
Water Boards) initiated remedial administrative proceedings against Powerine pursuant to an
environmental statute, the Porter–Cologne Act. (Wat.Code, § 13000 et seq.) Two cleanup and
abatement orders were issued to Powerine requiring it to remediate pollution resulting from its
past oil refinery operations at 10 locations. It is undisputed that these orders were not issued as
a result of litigation or as part of an injunction. Cleanup and abatement order No. 97–118, issued
by the Los Angeles Regional Water Board, allegedly followed *384  negotiations and a series of
compromises between Powerine and that Regional Water Board concerning the scope of the order
and the nature and extent of investigative activities to be undertaken thereunder. As of the date
of the proceedings in the Court of Appeal, Powerine had not incurred any expenses pursuant to
either order.
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Powerine notified its many insurers of the orders, giving rise to a declaratory relief action against it.
(Highlands Insurance Company v. Powerine, etc., et al., Super. Ct. L.A. County, No. VC025771.)
Powerine cross-complained against numerous insurers, including certain London underwriters
which had issued both primary CGL and excess/umbrella policies, and real party in interest
Central National, which had issued nine excess/umbrella policies covering periods from 1973 to
the expiration of the last policy in February 1983. 1  The cross-complaint alleged that each insurer
had a contractual duty to defend and indemnify Powerine for the costs of cleanup and abatement
arising from the environmental orders issued by the Regional Water Boards, and sought, inter alia,
declaratory relief and damages for breach of contract and of the covenant of good faith and fair
dealing.


1 The first four Central National policies, CNU 12–20–39, CNU 12–26–82, CNU 12–30–08,
CNU 12–56–25, were issued in 1973 and provide indemnity limits of $9.95 million in excess
of the limits of the underlying primary CGL policies. The remaining five Central National
policies, CNU 12–79–39, CNU 03–31–78, CNU 03–49–44, CNU 00–40–80, CNU 00–81–
61, each provide indemnity limits of $9.5 million in excess of the $50,000 self-insured
retention and $450,000 limits of the underlying primary CGL policies. Like the Court of
Appeal, we shall refer to all nine Central National excess/umbrella policies as the Central
National policies.


**594  While the declaratory relief action and cross-complaint were pending, this court decided
Foster–Gardner, supra, 18 Cal.4th 857, 77 Cal.Rptr.2d 107, 959 P.2d 265, holding that under
the standard CGL policy defense clause language, no duty to defend arises in connection with
prelitigation ***567  administrative proceedings as it does when a “suit seeking damages” is
commenced through the filing of a complaint in court. (Id. at pp. 878–88, 77 Cal.Rptr.2d 107,
959 P.2d 265.) Consequently, the primary insurers in this action (Certain Underwriters at Lloyds
of London, hereafter the London Market Insurers) moved for summary adjudication of their duty
to defend and duty to indemnify costs resulting from the Regional Water Boards' administrative
proceedings and issuance of cleanup and abatement orders under the Porter–Cologne Act. 2  When
the trial court denied the motion, the primary insurers petitioned for a writ of mandate in the Court
of Appeal. That court *385  ordered the issuance of a writ directing entry of an order granting the
primary insurers' summary adjudication motion on the duty to indemnify. 3  As noted, this court
affirmed in Powerine I, supra, 24 Cal.4th 945, 103 Cal.Rptr.2d 672, 16 P.3d 94, holding that the
primary insurers had no duty to indemnify Powerine for costs or expenses incurred in connection
with the Porter–Cologne administrative proceedings because the insurer's duty to indemnify under
the standard CGL policy language is limited to money ordered by a court in a suit for damages.
(Id. at pp. 960, 964, 103 Cal.Rptr.2d 672, 16 P.3d 94.)
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2 The United States Environmental Protection Agency (EPA) also instituted cleanup and
abatement proceedings against Powerine pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA) (42 U.S.C. § 9601 et seq.)
for the cleanup of certain of its contaminated sites, and for the abatement of the effects of
the contamination. Powerine has conceded it sought declaratory relief in its cross-action
respecting its asserted right of indemnity only with regard to the pending state Regional
Water Board proceedings. The EPA/CERCLA proceedings and any costs potentially incurred
thereunder are not implicated here.


3 In the wake of our holding in Foster–Gardner, Powerine conceded that its insurers have no
duty to defend it in the Regional Water Boards' administrative proceedings.


After Powerine I was decided, Central National moved for summary adjudication of the duty to
indemnify under the Central National policies, resulting in the judgment giving rise to the instant
writ proceeding. In its motion, Central National sought an order that, pursuant to Powerine I and
Foster–Gardner, it has no duty to indemnify Powerine under its excess/umbrella policies for any
sums expended by Powerine in connection with the Regional Water Boards' proceedings because
no money had been ordered by a court in a suit for damages against the insured within the meaning
of those policies. Powerine in turn argued that this court's holding in Powerine I was not controlling
because the earlier writ proceeding involved only primary CGL policies which, Powerine argued,
are different in nature, purpose, and wording than the excess/umbrella policies issued by Central
National.


The trial court granted Central National's motion for summary adjudication. Pursuant to Powerine
I, the trial court ruled that Central National has no duty to indemnify Powerine under its various
policies for sums Powerine expends pursuant to the cleanup and abatement orders issued by the
Regional Water Boards. The trial court focused on the policies' inclusion of the term “damages”
in the insuring provisions, concluding, as this court did in Powerine I, that the term does not
encompass environmental response costs ordered by an administrative agency outside the context
of a lawsuit. The trial court rejected Powerine's argument based on the difference in purpose
between its excess/umbrella policies and the primary CGL policies at issue in Powerine I,
reasoning ***568  it could not apply a meaning to “damages” that changes from policy to policy.


The insuring language of Central National's standard form excess/umbrella policies is identical
throughout all nine policies. It provides, in relevant part: “The Company hereby agrees ... to
indemnify the Insured for all sums which the Insured shall be obligated to pay by reason of the
liability ... imposed upon the Insured by law ... for damages, direct or consequential and expenses,
all as more fully defined by the term ‘ultimate net **595  loss' on *386  account of: ... property
damage ... caused by or arising out of each occurrence happening anywhere in the world.” (Italics
added.) “Ultimate net loss” is defined as “the total sum which the Insured, or any company as
his insurer, or both, become obligated to pay by reason of ... property damage ... either through
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adjudication or compromise, and shall also include hospital, medical and funeral charges and all
sums paid as salaries, wages, compensation, fees, charges and law costs, premiums on attachment
or appeal bonds, interest, expenses for doctors, lawyers, nurses and investigators and other persons,
and for litigation, settlement, adjustment and investigation of claims and suits which are paid as
a consequence of any occurrence covered hereunder....”


Seven of the nine Central National policies also contain defense coverage endorsements identical
in substance to the duty to defend clauses of the primary CGL policies at issue in Foster–Gardner
and Powerine I. 4  They obligate Central National to defend “any suit against the insured alleging
liability insured under the provisions of this policy and seeking damages on account thereof,” “[a]s
respects occurrences covered under this policy, but not covered under the underlying insurance or
under any other collectible insurance....” (Italics added.) Each of the nine policies further contains
an absolute pollution exclusion. Additional policy provisions deemed relevant to the issues raised
herein are set forth and discussed below. 5


4 They differ insofar as the duty to defend is only triggered, or “drops down” to provide defense
coverage, in the event a suit is filed against the insured respecting an occurrence covered
under the policy but not covered under the underlying primary insurance.


5 Powerine attached copies of all nine Central National excess/umbrella policies to its cross-
complaint in the trial court, although only portions of the policies were relied on by Central
National and referenced in the stipulation of facts in connection with its motion for summary
adjudication in that court. The nine policies were also made a part of the record and
considered by the Court of Appeal.


[1]  Powerine appealed from the trial court's order granting Central National's summary
adjudication motion on the duty to indemnify under the policies. In a published decision, the
Court of Appeal issued a writ of mandate directing the trial court to vacate its order and to
issue a new order denying the motion. The court held that the duty to indemnify in these excess/
umbrella policies is “broader in scope” than that of the policies in Powerine I and Foster–Gardner,
“and includes the costs Powerine expends in responding to administrative agencies' cleanup and
abatement orders.” The court found that the term “expenses,” as used in the insuring and “ultimate
net loss” provisions, must be broadly construed to include costs arising from “compromise” as
well as adjudication and third party “claims” as well as *387  suits. The court concluded that the
fact that the duty to defend (in seven of the nine policies) is limited to “suits seeking damages”
under Foster–Gardner does not foreclose indemnity coverage under the so-called ***569  Foster–
Gardner syllogism 6  because the wording of these policies is different than the standard CGL
policy examined in Powerine I and Foster–Gardner. Finally, the Court of Appeal opined that the
Central National policies are different in scope and purpose from the standard primary CGL policy
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in that they expressly provide umbrella coverage which can operate to “ ‘fill any gaps' ” in higher
level primary coverage.


6 The “Foster–Gardner syllogism,” a phrase coined in Powerine I, can be summarized as
follows: “The duty to defend is broader than the duty to indemnify. The duty to defend is not
broad enough to extend beyond a ‘suit,’ i.e., a civil action prosecuted in a court, but rather
is limited thereto. A fortiori, the duty to indemnify is not broad enough to extend beyond
‘damages,’ i.e., money ordered by a court, but rather is limited thereto.” (Powerine I, supra,
24 Cal.4th at p. 961, 103 Cal.Rptr.2d 672, 16 P.3d 94.)


We granted Central National's petition for review. Amicus curiae briefs in support of Central
National have been filed by the London Market Insurers and the Complex Insurance Claims
Litigation Association. Amicus curiae briefs in support of Powerine have been filed by ITT
Industries, Inc., and United Policyholders/Richard Giller.


DISCUSSION


1. Issue preclusion and law of the case
[2]  [3]  At the threshold we address Central National's procedural argument that the **596
judgment of the Court of Appeal in the prior writ proceeding culminating in Powerine I, which
granted the London Market insurers summary judgment on certain excess/umbrella policies issued
by those insurers to Powerine, establishes law of the case and, under principles of issue preclusion,
bars Powerine from here revisiting the matter of coverage for nonlawsuit expenditures under
Central National's express/umbrella policies. (See, e.g., Interinsurance Exchange of the Auto. Club
v. Superior Court (1989) 209 Cal.App.3d 177, 181, 257 Cal.Rptr. 37 [“ ‘[A] former judgment ...
is a collateral estoppel on issues which were raised, even though some factual matters or legal
arguments which could have been presented were not.’ (7 Witkin [Cal. Procedure (3d ed. 1985)
Judgment] § 257, p. 696, original italics.)”]; Kowis v. Howard (1992) 3 Cal.4th 888, 894, 12
Cal.Rptr.2d 728, 838 P.2d 250 [law of the case doctrine applicable to writ proceedings]; McCutchen
v. City of Montclair (1999) 73 Cal.App.4th 1138, 1144, 87 Cal.Rptr.2d 95 [doctrine of issue
preclusion applicable where issue in present proceeding is identical to one actually litigated and
necessarily decided in prior proceeding].)


*388  This procedural argument was considered and rejected by the Court of Appeal on the
following basis:


“Central National insists that our [now superseded] decision in Powerine I ... precludes Powerine
from arguing that the scope of coverage here is not limited to money ordered by a court. Observing
that in our Powerine I decision we mentioned one umbrella and four excess policies issued by
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the [Certain Underwriters] insurers in addition to the primary policy, Central National asserts
that that decision ‘definitively resolved the identical issue,’ namely, that ‘no coverage exists
for administratively imposed costs under [the insurer's] excess and umbrella policies covering
damages that the insured is legally obligated to pay.’ Central National argues any references we
made to the umbrella policy in that opinion is law of the case and is binding on Powerine inasmuch
as Powerine did not appeal from that issue and the issue was not addressed by the Supreme Court
in Powerine I. Not so.


***570  “First, we stated clearly in our [superseded] opinion that ‘we are only concerned with the
primary policy issued to Powerine by Certain Underwriters' ... and ‘we have no reason to reach
or consider the several excess policies which Certain Underwriters also issued over a 20–year
period....’ Such statements render any comments made about the secondary policies pure obiter
dictum. Second, we quoted from the language of the excess and umbrella policies in that opinion....
The language is materially different from the language at issue here because, inter alia, the policies'
language does not ‘more fully define’ the term ‘damages' by reference to another clause in the
policy. For these reasons, our opinion in Powerine I is neither law of the case nor binding on
Powerine for anything involving the excess or umbrella policies there.”


We do not necessarily agree with the Court of Appeal that statements made in its now superseded
opinion in the prior writ proceeding (Powerine I ) respecting the London Market Insurers' excess/
umbrella policies were “pure obiter dictum.” The Court of Appeal's judgment in that proceeding
did, after all, grant summary adjudication in favor of those insurers on their excess/umbrella
policies in addition to finding no coverage under their primary CGL policy. But the fact remains
that the Central National policies here at issue were not directly at issue in Powerine I, nor,
indeed, was Central National itself even a party to that earlier writ proceeding. And, as the Court
of Appeal has indicated, the wording of the insuring provisions of the London Market Insurers'
excess/umbrella policies is different than that of the Central National excess/umbrella policies
here concerned. Finally, given that the parties' appeal in Powerine I presented only the issue of
coverage for administratively ordered environmental cleanup costs under the standard primary
*389  CGL policy issued by the London Market Insurers (Powerine I,  supra, 24 Cal.4th at p. 950,
103 Cal.Rptr.2d 672, 16 P.3d 94), this court had no occasion to directly address coverage issues
concerning those insurers' excess/umbrella policies.


As will be explained below, while insurance policies are a special category of contracts, **597
they fundamentally remain contracts to which the ordinary rules of contractual interpretation must
be applied. Whatever the Court of Appeal may have concluded about coverage under the London
Market Insurers' excess/umbrella policies in the earlier writ proceeding, the fact remains that
Central National's excess/umbrella policies are distinct contractual policies of insurance, and the
express wording and provisions of Central National's policies were not before the lower courts
in Powerine I.
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As the Court of Appeal below observed, the now superseded opinion of the Court of Appeal
in Powerine I contained statements to the effect that “we are only concerned with the primary
policy issued to Powerine by Certain Underwriters,” and “we have no reason to reach or consider
the several excess policies which Certain Underwriters also issued over a 20–year period....”
We further observe that in ultimately entering judgment on those excess insurance policies in
favor of the insurers in the prior proceeding, the Court of Appeal appears to have focused on
the circumstance that coverage under the London Market Insurers' excess policies could not be
triggered because the underlying primary CGL policy was found not to provide coverage, and
exhaustion of the limits of the underlying primary policy was a prerequisite to coverage under
the excess policies. Thus, not only were Central National's excess/umbrella policies not directly at
issue or considered in the prior writ proceeding, the umbrella or “drop down” coverage included
***571  in Central National's policies does not lend itself to the “exhaustion of limits” analysis by
which the Court of Appeal in that proceeding determined there could be no indemnity coverage
under the London Market Insurers' policies.


Accordingly, we conclude that Central National's procedural argument—that Powerine should be
estopped from claiming coverage under the Central National excess/umbrella policies here at issue
as a result of the Court of Appeal's judgment in the first writ proceeding—must be rejected.


2. Standard of review and rules of insurance policy interpretation
We next set forth the applicable standard of review and rules of insurance policy interpretation
that govern resolution of the issue before us.


[4]  This second writ petition was presented to the trial court upon stipulated facts. The issue
before both the trial court and the Court of Appeal was one of pure law: the interpretation of the
indemnification obligation *390  under the insuring clauses of Central National's nine excess/
umbrella policies issued to Powerine. “When determining whether a particular policy provides a
potential for coverage ..., we are guided by the principle that interpretation of an insurance policy
is a question of law. (AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 818, 274 Cal.Rptr.
820, 799 P.2d 1253.)” (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d
370, 900 P.2d 619.)


[5]  [6]  “The insurer is entitled to summary adjudication that no potential for indemnity exists ...
if the evidence establishes as a matter of law that there is no coverage. [Citation.] We apply a
de novo standard of review to an order granting summary judgment when, on undisputed facts,
the order is based on the interpretation or application of the terms of an insurance policy.” (Smith
Kandal Real Estate v. Continental Casualty Co. (1998) 67 Cal.App.4th 406, 414, 79 Cal.Rptr.2d
52; see Powerine I, supra, 24 Cal.4th at p. 972, 103 Cal.Rptr.2d 672, 16 P.3d 94.)
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In reviewing de novo a superior court's summary adjudication order in a dispute over the
interpretation of the provisions of a policy of insurance, the reviewing court applies settled rules
governing the interpretation of insurance contracts. We reiterated those rules in our decision in
Foster–Gardner:


[7]  [8]  [9]  [10]  “ ‘While insurance contracts have special features, they are still contracts to
which the ordinary rules of contractual interpretation apply.’ (Bank of the West v. Superior Court
(1992) 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; see AIU [Ins. Co. v. Superior
Court(1990)] 51 Cal.3d [807] at pp. 821–822, 274 Cal.Rptr. 820, 799 P.2d 1253.) ‘The fundamental
goal of contractual interpretation is to give effect to the mutual **598  intention of the parties.’
(Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d
545.) ‘Such intent is to be inferred, if possible, solely from the written provisions of the contract.’
(AIU, supra, 51 Cal.3d at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253.) ‘If contractual language is
clear and explicit, it governs.’ (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264,
10 Cal.Rptr.2d 538, 833 P.2d 545.)” (Foster–Gardner, supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d
107, 959 P.2d 265.)


[11]  [12]  [13]  [14]  [15]  “ ‘A policy provision will be considered ambiguous when it is
capable of two or more constructions, both of which are reasonable.’ ***572  (Waller v. Truck Ins.
Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619; Bay Cities Paving &
Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d
1263.) The fact that a term is not defined in the policies does not make it ambiguous. (Bay Cities
Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co., supra, 5 Cal.4th at p. 866, 21 Cal.Rptr.2d 691,
855 P.2d 1263; Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538,
833 P.2d 545; Castro v. Fireman's Fund American Life Ins. Co. (1988) 206 Cal.App.3d 1114, 1120,
253 Cal.Rptr. 833.) Nor does ‘[d]isagreement concerning the meaning of a phrase,’ or *391  ‘ “the
fact that a word or phrase isolated from its context is susceptible of more than one meaning.” ’
(Castro v. Fireman's Fund American Life Ins. Co., supra, 206 Cal.App.3d at p. 1120, 253 Cal.Rptr.
833.) ‘ “[L]anguage in a contract must be construed in the context of that instrument as a whole,
and in the circumstances of that case, and cannot be found to be ambiguous in the abstract.” ’
(Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d
545, italics omitted.) ‘If an asserted ambiguity is not eliminated by the language and context of the
policy, courts then invoke the principle that ambiguities are generally construed against the party
who caused the uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable
expectation of coverage.’ (La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co. (1994)
9 Cal.4th 27, 37, 36 Cal.Rptr.2d 100, 884 P.2d 1048.)'' (Foster–Gardner, supra, 18 Cal.4th at p.
868, 77 Cal.Rptr.2d 107, 959 P.2d 265.)


[16]  In Powerine I, we explained further that standard form policy provisions are interpreted
under the same rules of construction. “ ‘[W]hen they are examined solely on a form, i.e., apart
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from any actual agreement between a given insurer and a given insured, the rules stated above
apply mutatis mutandis. That is to say, where it is clear, the language must be read accordingly,
and where it is not, in the sense that satisfies the hypothetical insured's objectively reasonable
expectations.’ ” (Powerine I, supra, 24 Cal.4th at p. 957, 103 Cal.Rptr.2d 672, 16 P.3d 94, quoting
Buss v. Superior Court (1997) 16 Cal.4th 35, 45, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


3. The holdings in Foster–Gardner, Powerine I, and AIU
Powerine's principal contention is that our holding in Powerine I does not control the interpretation
of Central National's policies because the literal insuring language of these excess/umbrella
policies is both different and broader in scope and purpose than the insuring language of the
standard primary CGL policy considered in Powerine I.


Before turning to the specific insuring language of Central National's nine excess/umbrella
policies, a brief review of this court's holdings in Foster–Gardner, Powerine I, and AIU Ins. Co.
v. Superior Court, supra, 51 Cal.3d 807, 274 Cal.Rptr. 820, 799 P.2d 1253 (AIU ), is necessary
to properly inform our inquiry.


a. Foster–Gardner
Our analysis in Powerine I relied in part on our earlier holding in Foster–Gardner, the salient
points of which we summarized as follows:


“In Foster–Gardner, we held that the insurer's duty to defend the insured in a ‘suit seeking damages'
under the standard comprehensive general *392  liability insurance policy was limited to a civil
action prosecuted in a court. (Foster–Gardner, Inc. v. National **599  Union Fire Ins. Co., supra,
***573   18 Cal.4th at pp. 878–888, 77 Cal.Rptr.2d 107, 959 P.2d 265.)


“There, we took what we referred to as a ‘literal’ approach to the provision imposing on the insurer
the duty to defend the insured in a ‘suit seeking damages.’ (Foster–Gardner, Inc. v. National Union
Fire Ins. Co., supra, 18 Cal.4th at p. 869, 77 Cal.Rptr.2d 107, 959 P.2d 265.) In doing so, we
considered the provision in its full context; we proceeded to find, in effect, that it was clear in its
limitation to a civil action prosecuted in a court, and that, in such limitation, it did not run counter
to the hypothetical insured's objectively reasonable expectations. (Id. at pp. 869–871, 878–888, 77
Cal.Rptr.2d 107, 959 P.2d 265.) We declined to take either a ‘functional’ or a ‘hybrid’ approach
(id. at p. 869, 77 Cal.Rptr.2d 107, 959 P.2d 265), each of which treats the provision as ‘ambiguous'
(id. at p. 872, 77 Cal.Rptr.2d 107, 959 P.2d 265), the former deeming ‘suit’ to reach anything that
is equivalent to a suit, apparently without qualification (id. at p. 871 & pp. 871–872, fn. 7, 77
Cal.Rptr.2d 107, 959 P.2d 265), the latter deeming ‘suit’ to reach anything that is equivalent to a
suit, but ‘only if it is sufficiently coercive and threatening’ (id. at pp. 871–872 & p. 872, fn. 8, 77
Cal.Rptr.2d 107, 959 P.2d 265). We declined to take either approach because the duty to defend
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involved a ‘suit,’ and not something equivalent to a suit or even something equivalent to a suit
that was sufficiently coercive and threatening. (Id. at pp. 872, 879, 77 Cal.Rptr.2d 107, 959 P.2d
265.)” (Powerine I, supra, 24 Cal.4th at p. 959, 103 Cal.Rptr.2d 672, 16 P.3d 94, fn. omitted.)


“In light of the foregoing, we went on to conclude that the insurer's duty to defend the insured
did not extend to a proceeding conducted before an administrative agency pursuant to an
environmental statute.... (Foster–Gardner, Inc. v. National Union Fire Ins. Co., supra, 18 Cal.4th
at pp. 878–888, 77 Cal.Rptr.2d 107, 959 P.2d 265.) Our reason was that a proceeding conducted
before an administrative agency pursuant to an environmental statute does not constitute a ‘suit,’
i.e., a civil action prosecuted in a court, but rather implicates a ‘claim.’ (Ibid.)” (Powerine I, supra,
24 Cal.4th at pp. 959–960, 103 Cal.Rptr.2d 672, 16 P.3d 94.)


“In arriving at our conclusion, we declined to rewrite the provision imposing the duty to defend
in order to remove its limitation to a civil action prosecuted in a court. (Foster–Gardner, Inc. v.
National Union Fire Ins. Co., supra, 18 Cal.4th at pp. 886–888, 77 Cal.Rptr.2d 107, 959 P.2d
265.) We would not do so for the insured itself, in order to shift to the insurer some or all of the
potentially substantial costs that might be imposed on the insured in the course of a proceeding
conducted before an administrative agency pursuant to an environmental statute. (Id. at pp. 886–
887, 77 Cal.Rptr.2d 107, 959 P.2d 265.) Neither would we do so for considerations of public policy,
in order, perhaps, to bring such a proceeding to a timely and appropriate outcome through such
a shifting of costs. (Id. at p. 888, 77 Cal.Rptr.2d 107, 959 P.2d 265.) Our reason was that we do
not rewrite any provision of any contract, including the standard policy underlying any individual
policy, for any purpose. (Ibid.)” (Powerine I, supra, 24 Cal.4th at p. 960, 103 Cal.Rptr.2d 672,
16 P.3d 94.)


*393  b. Powerine I
[17]  While Foster–Gardner interpreted the scope of the duty to defend under the standard CGL
policy, Powerine I addressed the scope of the duty to indemnify under that same standard policy,
in the form utilized by the London Market Insurers below. (Powerine I, supra, 24 Cal.4th at p.
950, 103 Cal.Rptr.2d 672, 16 P.3d 94.) ***574  As noted, we held in Powerine I that “the insurer's
duty to indemnify the insured for ‘all sums that the insured becomes legally obligated to pay as
damages' under the standard CGL insurance policy is limited to money ordered by a court.” (Id.
at pp. 960, 964, 103 Cal.Rptr.2d 672, 16 P.3d 94, italics added.)


In the analysis that followed, we explained that “the duty to indemnify and its limitation to money
ordered by a court is sufficiently supported when we look to what we may call Foster–Gardner's
‘syllogism’ alone.” (Powerine I, supra, 24 Cal.4th at p. 960, 103 Cal.Rptr.2d 672, 16 P.3d 94.)
The syllogism can be summarized this way: “The duty to defend **600  is broader than the
duty to indemnify. The duty to defend is not broad enough to extend beyond a ‘suit,’ i.e., a civil
action prosecuted in a court, but rather is limited thereto. A fortiori, the duty to indemnify is not
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broad enough to extend beyond ‘damages,’ i.e., money ordered by a court, but rather is limited
thereto.” (Id. at p. 961, 103 Cal.Rptr.2d 672, 16 P.3d 94.) Put another way, the insurer's obligation
to indemnify for “damages” is limited to “money ordered by a court” because the provisions in
the standard CGL policy imposing both a duty to defend and a duty to indemnify on the insurer
each “link [ ] ‘damages' to a ‘suit,’ i.e., a civil action prosecuted in a court.” (Powerine I, supra,
24 Cal.4th at p. 962, 103 Cal.Rptr.2d 672, 16 P.3d 94.)


In reaching our holding in Powerine I, we distinguished between the term “damages” used in
the insuring agreement of the standard CGL policy, and the term “expenses,” which does not
appear in the insuring provisions of that standard policy. The duty to indemnify for “damages,”
we explained, “does not extend to any expenses required by an administrative agency pursuant
to an environmental statute—specifically, here, proceedings conducted before the Regional
Water Boards pursuant to the Porter–Cologne Act. Our reason is that expenses required by
an administrative agency pursuant to an environmental statute, whether for the cleanup of a
contaminated site and the abatement of the contamination's effects or otherwise, do not constitute
money ordered by a court.” (Powerine I, supra, 24 Cal.4th at p. 966, 103 Cal.Rptr.2d 672, 16 P.3d
94, italics added.)


[18]  [19]  As the Court of Appeal below correctly observed, “Read together, Foster–Gardner
and Powerine I stand for the proposition that the duty to defend a ‘suit’ seeking ‘damages' under
the standard CGL policies is restricted *394  to civil actions prosecuted in a court, initiated by
the filing of a complaint, and does not include claims, which can denote proceedings conducted
by administrative agencies under environmental statutes. Likewise, the duty to indemnify for ‘
“all sums that the insured becomes legally obligated to pay as damages ” ’ (Powerine I, supra,
24 Cal.4th at p. 961, 103 Cal.Rptr.2d 672, 16 P.3d 94, italics added) in the same standard primary
policies is limited to money ordered by a court, and does not include expenses such as may be
incurred in responding to administrative agency orders.''


c. AIU
In AIU, supra, 51 Cal.3d 807, 274 Cal.Rptr. 820, 799 P.2d 1253, a unanimous opinion authored
by then Chief Justice Lucas, we were called upon to determine whether various primary and
excess CGL policies issued to real party in interest FMC Corporation (FMC) obligated the
insurers to provide coverage to FMC for contamination cleanup and other environmental response
costs incurred pursuant to CERCLA (42 U.S.C. § 9601 et seq.) and related state and federal
environmental ***575  laws. FMC sought review of a peremptory writ of mandate issued by the
Court of Appeal that had directed the superior court to enter summary adjudication on this issue
in favor of the insurers. We reversed. (AIU, supra, 51 Cal.3d at pp. 813–814, 274 Cal.Rptr. 820,
799 P.2d 1253.)
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The insurance policies at issue in AIU provided coverage to FMC for all sums FMC became legally
obligated to pay as “damages” (under two standard policy forms) or “ultimate net loss” (under a
third) as a result of “property damage” within the meaning of the policies. (AIU, supra, 51 Cal.3d
at p. 814, 274 Cal.Rptr. 820, 799 P.2d 1253.) Several of the policies in the latter category contained
insuring language substantially identical to the insuring provisions in Central National's excess/
umbrella policies. (Id. at pp. 814–815 & fn. 2, 274 Cal.Rptr. 820, 799 P.2d 1253.)


We explained in AIU that “under established principles of contract interpretation, we construe
policy language according to the mutual intentions of the parties and its ‘plain and ordinary’
meaning, resolving ambiguities in favor of coverage” (AIU, supra, 51 Cal.3d at p. 814, 274
Cal.Rptr. 820, 799 P.2d 1253). We concluded that all of the policies at issue afforded coverage
for the costs of reimbursing government agencies and complying with injunctions ordering
contamination cleanup under CERCLA and similar environmental statutes. (Ibid.)


**601  AIU established early on that liability arising from government suits for injunctive relief
and costs incurred in cleaning up polluted sites pursuant to an environmental statute fall within
the definition of “property damage” found in standard form primary and excess CGL policies.
*395  (AIU, supra, 51 Cal.3d at p. 842, 274 Cal.Rptr. 820, 799 P.2d 1253.) We explained that
“the mere fact that the governments may seek reimbursement of response costs or injunctive relief
without themselves having suffered any intangible harm to a proprietary interest does not exclude
the recovery of cleanup costs from coverage under the ‘damages' provision of CGL policies.”
(Ibid., italics added.)


Unlike this case, the government in AIU brought suit against the insured for remedial relief. 7


In Powerine I we explained that “We did not hold [in AIU] that the duty [to indemnify] extends
to any money in addition to that ordered by a court—including any expenses required by an
administrative agency pursuant to an environmental statute. Indeed, we did not even consider the
issue.” (Powerine I, supra, 24 Cal.4th at p. 966, 103 Cal.Rptr.2d 672, 16 P.3d 94.) We had no
occasion to consider the issue in AIU precisely because the government had brought suit; hence the
facts of that case did not present it. Here, it is undisputed that the two cleanup and abatement orders
were issued to Powerine through administrative ***576  proceedings and were not the result of
court-ordered injunctive relief. The issue is squarely presented.


7 “The insured in AIU, who had allowed hazardous wastes to contaminate groundwater, was
ordered to reimburse the government for its cleanup and response costs under [CERCLA].
One of the questions before us was whether the government's suit for reimbursement of
cleanup costs was an action for ‘damages' within the meaning of a CGL policy. We held that
the suit did seek ‘damages' because the judgment awarding reimbursement was analogous
to a judgment awarding damages for injury to property, measured by the cost of restoring
the property to its original condition. Under the applicable statutes, the government could
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have proceeded against the insured either by requiring the insured to take remedial action
or by taking remedial action itself and suing for reimbursement. The government chose the
latter alternative. (AIU, supra, 51 Cal.3d at pp. 829–837, 274 Cal.Rptr. 820, 799 P.2d 1253.)”
(Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1269–1270, 10 Cal.Rptr.2d 538,
833 P.2d 545, italics added.)


4. The insuring agreement in Central National's excess/umbrella policies provides
indemnity coverage for the liability of administratively ordered environmental response
costs


[20]  The insuring language in Central National's standard form excess/umbrella policies is
identical throughout all nine policies. It provides, in relevant part: “The Company hereby agrees ...
to indemnify the Insured for all sums which the Insured shall be obligated to pay by reason of the
liability ... imposed upon the Insured by law ... for damages, direct or consequential and expenses,
all as more fully defined by the term ‘ultimate net loss' on account of: .... property damage ... caused
by or arising out of each occurrence happening anywhere in the world.” (Italics added.)


“Ultimate net loss” in turn is defined as “the total sum which the Insured, or any company as his
insurer, or both, become obligated to pay by reason *396  of ... property damage ... either through
adjudication or compromise, and shall also include hospital, medical and funeral charges and all
sums paid as salaries, wages, compensation, fees, charges and law costs, premiums on attachment
or appeal bonds, interest, expenses for doctors, lawyers, nurses and investigators and other persons,
and for litigation, settlement, adjustment and investigation of claims and suits which, are paid as
a consequence of any occurrence covered hereunder....” (Italics added.)


The mutual intention of the parties is to be inferred, if possible, solely from the written provisions
of the contract. Where contractual language is clear and explicit, it governs. (Bank of the West v.
Superior Court, supra, 2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; AIU, supra, 51
Cal.3d at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253.) Like the Court of Appeal, we conclude that
coverage under Central National's excess/umbrella policies is unambiguous and clearly extends
beyond money ordered by a court.


The phrase “obligated to pay by reason of the liability ... imposed upon the Insured by **602
law” in the insuring agreement of Central National's excess/umbrella policies is the functional
equivalent of the phrase “sum that the insured becomes legally obligated to pay” in the standard
CGL policy considered in Powerine I. (See AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d at pp.
814–815, 274 Cal.Rptr. 820, 799 P.2d 1253 [“legally obligated” and “obligated ... by law” treated
as similar].) Both connote a legal obligation in the “abstract.” (Powerine I, supra, 24 Cal.4th at
p. 963, 103 Cal.Rptr.2d 672, 16 P.3d 94.) In the standard primary CGL policy, it is the addition
of the single word “damages” that limits the indemnification obligation to money ordered by a
court. (Ibid.)
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The insuring clause of the Central National excess/umbrella policies, in contrast, provides
indemnification coverage for “damages, direct or consequential and expenses ....” “The use of both
terms raises the inference that they were not intended to be synonymous.” (Reserve Insurance
Co. v. Pisciotta (1982) 30 Cal.3d 800, 811, 180 Cal.Rptr. 628, 640 P.2d 764.) In Powerine I we
ourselves used the term “expenses” when explaining that “expenses required by an administrative
agency pursuant to an environmental statute, whether for the cleanup of a contaminated site and the
abatement of the contamination's effects or otherwise, do not constitute money ordered by a court.”
(Powerine I, supra, 24 Cal.4th at p. 966, 103 Cal.Rptr.2d 672, 16 P.3d 94.) Surely then, an insured
***577  would harbor an objectively reasonable expectation that these policies also afforded
coverage for such expenses, something above and *397  beyond court-ordered “damages.” We
agree with the Court of Appeal that the addition of the term “expenses” in the central insuring
clause of these excess/umbrella policies extends coverage beyond the limitation imposed were the
term “damages” used alone, and thereby enlarges the scope of coverage beyond “money ordered
by a court.”


In addition to the inclusion of the term “expenses,” which itself broadens the scope of coverage
beyond that afforded under the standard primary CGL policy, the central insuring clause of
these policies “further define[s]” the indemnification obligation by reference to and incorporation
of a definition of “ultimate net loss.” “Ultimate net loss” in turn is defined as the total sum
which the insured becomes “obligated to pay by reason of ... property damage ... either through
adjudication or compromise, and shall also include ... all sums paid ... for litigation, settlement,
adjustment and investigation of claims and suits ... as a consequence of any occurrence covered
hereunder....” (Italics added.)


[21]  Sums that the insured becomes legally “obligated to pay” through “adjudication” denote
court-ordered money damages. But sums the insured becomes legally “obligated to pay” through
“compromise” or the “settlement, adjustment and investigation of claims” do not necessarily
reflect an underlying court suit. As the Court of Appeal observed, “A compromise may be reached
in order to avert a lawsuit altogether.” Moreover, as we explained in Foster–Gardner, a “claim”
is not a “suit.” A claim “ ‘can be any number of things, none of which rise to the formal
level of a suit.... While a claim may ultimately ripen into a suit, “claim ” and “suit ” are not
synonymous.’ [Citations.]” (Foster–Gardner, supra, 18 Cal.4th at p. 879, 77 Cal.Rptr.2d 107, 959
P.2d 265, quoting Fireman's Fund Ins. Co. v. Superior Court (1997) 65 Cal.App.4th 1205, 1216,
78 Cal.Rptr.2d 418, italics added.)


Finally, as explained, this court has already held in AIU, supra, 51 Cal.3d 807, 274 Cal.Rptr. 820,
799 P.2d 1253, that a court order for payment of expenses to remediate or abate pollution pursuant
to an environmental statute constitutes liability for “property damage” within the meaning of the
standard primary CGL policy. (Id. at pp. 831, 842, 274 Cal.Rptr. 820, 799 P.2d 1253.) It follows that
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where the express insuring language of an excess/umbrella policy broadens indemnity coverage
for sums paid in furtherance of a “compromise” or “settlement” of a “claim” initiated by an *398
administrative agency for such remedial relief, the insured's liability for such expenses falls within
the policy's **603  indemnification obligation even though no government suit was filed.


We therefore conclude that under a literal reading of Central National's excess/umbrella policies,
the indemnification obligation is expressly extended beyond court-ordered money “damages” to
include expenses incurred in responding to government agency orders administratively imposed
outside the context of a government lawsuit to clean up and abate environmental pollution.


We reach the same conclusion when considering the insuring provisions of these policies in the
context of the policies as a whole. (Powerine I, supra, 24 Cal.4th at p. 961, 103 Cal.Rptr.2d
672, 16 P.3d 94; ***578  Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1265, 10
Cal.Rptr.2d 538, 833 P.2d 545.) Central National argued in the Court of Appeal that these policies
were intended to operate primarily as excess insurance policies, 8  i.e., following the form of the
underlying policies adjudicated in Foster–Gardner and Powerine I. If that were the case, then the
circumstance that the underlying primary CGL policies afforded no indemnity coverage by virtue
of our holding in Powerine I would end the inquiry, as the limits of those underlying policies were
not exhausted for purposes of triggering “excess” coverage.


8 As a general matter, the term “excess coverage” refers to indemnity coverage that attaches
upon the exhaustion of underlying insurance coverage for a claim. (See 2 Croskey et al.,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2004) ¶ 8:76, p. 8–39 [“Excess
insurance (‘the second layer’) provides coverage after other identified insurance is no longer
on the risk. ‘Excess' means ‘insurance that begins after a predetermined amount of underlying
coverage is exhausted and that does not broaden the underlying coverage.’ [Citations.]”].)


But the policies here in question are not merely intended to operate as excess insurance.
Under the limitation of liability provision, Central National has agreed to pay the excess
of “the amount of ultimate net loss ... in respect of each occurrence not covered by said
underlying insurances.” (Italics added.) Hence, these policies also provide umbrella coverage, 9


i.e., “alternative primary coverage as to losses ‘not covered by’ the primary policy.” (Reserve
Insurance Co. v. Pisciotta, supra, 30 Cal.3d at p. 812, 180 Cal.Rptr. 628, 640 P.2d 764; see
*399  Century Indemnity Co. v. London Underwriters (1993) 12 Cal.App.4th 1701, 1707, fn. 5,
16 Cal.Rptr.2d 393.) The umbrella coverage here may serve to “ ‘fill any gaps in coverage’ left
open by the [underlying] coverage....” (2 Croskey et al., Cal. Practice Guide: Insurance Litigation,
supra, ¶ 8:84, p. 8–33.)


9 The term “umbrella” coverage refers to coverage that “drops down” to cover occurrences that
are not covered by underlying policies of insurance. (See 2 Croskey et al., Cal. Prac. Guide:
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Insurance Litigation, supra, ¶ 8:83, p. 8–43 [“Umbrella policies are usually excess policies
in the sense that they afford coverage that is excess over underlying insurance. (Citation)]”;
id., ¶ 8:84, p. 8–43 [“An umbrella policy may provide broader coverage than the underlying
insurance; i.e., umbrella coverage may ‘fill any gaps in coverage left open by the primary
coverage in addition to increasing the total possible recovery by the insured.’ [Citations]”].)


We agree with the Court of Appeal that “The fact these Central National policies also provide
umbrella indemnity tells us that the insured would have expected the policies to grant broader
coverage than that provided by the primary insurance. [Citation.] Our reading of the Central
National insuring clause to be more expansive than the primary insurance in Powerine I gives effect
to the mutual intent of the parties as evinced by the mechanism of umbrella insurance. [Citations.]”


5. Central National's remaining arguments
Central National raises a number of additional arguments in opposition to the conclusions reached
by the Court of Appeal, none of which we find has merit.


a. Redundancy of the term “damages”
First, Central National argues that to interpret the insuring provisions as affording coverage for the
“expenses” of a compromise or settlement of a government claim for environmental cleanup and
response costs would render the “damages” limitation in these policies redundant. We disagree.


***579  The term “damages” in these policies serves the same purpose that it does in the **604
standard primary CGL policy—it extends the indemnity obligation to “money ordered by a court”
in a suit against the insured. Were the term not included in the policy language, the insurer could be
heard to argue that coverage is not provided for court-ordered money judgments. As our decision
in Powerine I implies, one reason the term “damages” limits coverage to money ordered by a court
under the standard CGL policy is that there is no other term contained in the insuring clause of
that policy that could serve to expand coverage. Here, in contrast, the central insuring provision
extends coverage for “damages, direct or consequential  and expenses ” (italics added), and “further
define[s]” the scope of the indemnity agreement through the definition of “ultimate net loss,”
which in turn defines coverage for liability *400  for property damage as including sums expended
“either through adjudication or compromise, and shall also include ... all sums paid ... for litigation,
settlement, adjustment and investigation of claims and suits ...” (Italics added.) There is no merit
to Central National's assertion that to give effect to the literal terms of these policies would render
the term “damages” in the insuring agreement a redundancy.


b. The insurer's right to approve out-of-court settlements
Next, Central National argues that to construe the literal language of these policies as expanding
coverage for the “expenses” of a compromise or settlement of a government claim for
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environmental response costs would mean that the insured could settle such claims without Central
National's participation and obtain coverage under the policies for settlements to which Central
National objected. Central National asserts that it's right to participate in and approve any out-of-
court settlement would be compromised under such an interpretation of the scope of coverage. It
points to the “assistance and cooperation” clause as the source of that right. Again, we disagree.


As the Court of Appeal observed, Central National has failed to identify any language in
these particular policies requiring that it approve out-of-court settlements or compromises as a
prerequisite to coverage. Nor do we read the “assistance and cooperation” clause as linking any
such right to the threshold question of coverage, much less making it a prerequisite to coverage
under the policies. That clause provides, in pertinent part, that the insurer “shall have the right and
shall be given the opportunity to associate with the Insured or the Insured's underlying insurers, or
both, in the defense and control of any claim, suit or proceeding relative to an occurrence where
the claim or suit involves, or appears reasonably likely to involve the [Insurer]....”


We believe the question whether these excess/umbrella policies afford coverage for environmental
cleanup and response costs ordered outside the context of a lawsuit turns on the literal language
of the insuring agreement, and is a separate issue from whether the insured has complied with
the terms of the “assistance and cooperation” clause. Enforcement of the latter clause is not
inherently incompatible with an interpretation of the insuring clauses as affording coverage for
administratively ordered environmental cleanup. To be sure, failure to comply with the assistance
and cooperation clause may furnish a defense to coverage. On this record, however, we know little
about the communication and interaction, if any, between Powerine and Central *401  National
during the period of negotiations between Powerine and the Regional Water Boards regarding the
***580  terms of the two cleanup and abatement orders. Compliance with the “assistance and
cooperation” clause is a matter that remains to be addressed on remand.


Even assuming the insured has fulfilled its duty under the assistance and cooperation clause of
promptly notifying and attempting to involve the insurer in its negotiations with the government
agency, under Central National's interpretation of these policies, if the insurer in its discretion
declines to participate in or approve any settlement, the insurer would have no obligation to
indemnify the insured for administratively ordered cleanup costs. We believe this result would
stand in conflict with the insuring agreement in these policies, which, as has been shown, by its
**605  literal language extends indemnity coverage for such liability.


c. Absence of a “no action” clause
We further find significant the absence of a “no action” clause in the policies utilized by Central
National. In Powerine I, we briefly discussed the standard form CGL policy's “so-called no-action
provision, which, in typical language, generally states that ‘no action’ by a third party ‘shall lie’
against the insurer unless the insured's ‘obligation to pay shall have finally been determined’
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either by a ‘judgment’ against the insured ‘obtained after an actual trial’ or by a ‘settlement’
reduced to contract to which the insurer ‘agrees.’ ” (Powerine I, supra, 24 Cal.4th at p. 962, fn. 4,
103 Cal.Rptr.2d 672, 16 P.3d 94.) Although the purpose of a “no action” clause is to discourage
collusion between an insured and a third party claimant (see 2 Croskey et al., Cal. Practice Guide:
Insurance Litigation, supra, ¶ 7:439.6, p. 7A–116), the language of the standardly worded clause
does appear to spell out the insurer's right to approve any out-of-court settlement, at least for
purposes of making it a condition precedent to any suit brought directly against the insurer. Central
National, however, chose not to include a “no action” clause in its policies. We will not rewrite
the policies to insert a provision that was omitted. (Powerine I, supra, 24 Cal.4th at p. 960, 103
Cal.Rptr.2d 672, 16 P.3d 94; Foster–Gardner, supra, 18 Cal.4th at pp. 886–888, 77 Cal.Rptr.2d
107, 959 P.2d 265.)


d. Function of the definition of “ultimate net loss” as “burning limits”
Central National also faults the Court of Appeal's understanding of the function served by the
definition of “ultimate net loss” in the insuring *402  agreement. According to Central National,
that clause largely serves the purpose of “burning limits,” i.e., reducing the indemnity limits “dollar
for dollar by defense costs until zero is reached and the duty to indemnify ... [is] then terminated.
[Citation.]” (Aerojet–General Corp. v. Transport Indem. Co. (1997) 17 Cal.4th 38, 76, fn. 29, 70
Cal.Rptr.2d 118, 948 P.2d 909.) Central National and its amici curiae argue that where the “ultimate
net loss” clause serves to consume policy limits, the clause cannot also be understood as expanding
coverage. Once again, we disagree.


As the Court of Appeal observed, “these Central National policies lack [an explicit] provision
indicating the policies function as ‘self-consuming’ or ‘burning limits' contracts. (See 2 Croskey et
al., Cal. Practice Guide: Insurance Litigation, supra, ¶ 7:357, p. 7A–90, rev.# 1 1998.) Had Central
National wanted to include a burning limits clause, it knew how to do so.” In any case, even if the
definition of “ultimate net loss” also serves the function of “burning limits,” it is clear from the
literal wording of the central insuring provision that the “ultimate net loss” definition also serves
the function of “further defin[ing]” ***581  the scope of indemnity coverage under these policies
well beyond “damages,” i.e., money ordered by a court. To conclude otherwise would belie the
explicit policy language and hardly comport with the objectively reasonable expectations of the
insured.


e. The “loss payable” clause
Central National's excess/umbrella policies also contain the standard “loss payable” clause. 10


Central National argued in the Court of Appeal that “where the underlying policies only indemnify
for damages in the form of money ordered by a court pursuant to Powerine I, the loss payable
condition ‘evidences the same intent to cover damages arising in a judicial context or in a
settlement ... reached with the insurer's consent.” (Italics added.) Powerine in turn argued that
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under the loss payable clause, the insurer's obligation to pay can be triggered by the **606
insured's payment of any expenses included within the definition of “ultimate net loss,” without a
court-ordered judgment for the payment of money damages or an insurer-approved settlement.


10 The “loss payable” clause provides: “Liability under this policy with respect to any
occurrence shall not attach unless and until the Insured, or the Insured's underlying insurer,
shall have paid the amount of the underlying limits on account of such occurrence. The
Insured shall make a definite claim for any loss for which the Company may be liable under
the policy within 12 months after the Insured shall have paid an amount of ultimate net loss
in excess of the amount borne by the Insured or after the Insured's liability shall have been
fixed and rendered certain either by final judgment against the Insured after actual trial or
by written agreement of the Insured, the claimant, and the Company.” (Italics added.)


*403  It does not appear that the “loss payable” clause itself functions to trigger coverage in
the first instance under these policies. The first sentence of the clause provides that the insurer's
indemnification obligation under the policy does not commence until any underlying policy limits
have been exhausted by actual payment of a covered loss. (See Span, Inc. v. Associated Internat.
Ins. Co. (1991) 227 Cal.App.3d 463, 467–468, 277 Cal.Rptr. 828.) Accordingly, the provision
speaks to the timing of the excess insurer's obligation to indemnify in relation to the exhaustion of
underlying primary policy limits. (Ibid.) Here, the “excess” coverage afforded under these policies
was not invoked because the limits of the underlying primary CGL policy were neither paid nor
exhausted. Rather, it is the umbrella “drop down” aspect of coverage that is being looked to by the
insured for coverage of liability for “property damage” incurred as a result of the administratively
imposed remediation orders, liability not covered as “damages” by the underlying primary policy.
In any event, whatever be the scope and effect of the “loss payable” provision contained in these
policies which afford both excess and umbrella coverage, it cannot defeat the scope of coverage
established under the literal language of the insuring clauses.


f. Application of the Foster–Gardner syllogism
As noted, seven of the nine Central National policies contain a defense coverage endorsement
adding a duty to defend to those policies. Central National argues that those endorsements provide
a duty to defend substantially identical to the duty to defend found in the standard primary CGL
policy, and hence, as regards those seven policies, the Foster–Gardner syllogism announced in
Powerine I must be applied to defeat coverage.


A syllogism is deductive reasoning. (Webster's 3d New Internat. Dict. (1981) ***582  p. 2315,
col. 3.) As the Court of Appeal observed, “The [Foster–Gardner] syllogism does not apply here
for the simple reason that the parties contracted for full indemnity as declared by the broad
language of the excess/umbrella policies themselves. The actual words used in the Central National
policies' indemnity provision confer broader coverage than those contained in the defense coverage
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endorsement, or in Powerine I and Foster–Gardner. Hence, the conclusion of the Foster–Gardner
syllogism does not logically follow from its premise when applied to the Central National policies.”
We agree with the Court of Appeal.


We further observe that the defense coverage endorsements in question provide that “nothing
herein contained shall vary, alter, waive or extend any of the terms, representations, conditions
or agreements of the policy other than as above stated.” Particularly in light of this language, it
would not be objectively reasonable for the insured in this case to expect that the duty to *404
defend endorsements contained in seven of the nine excess/umbrella policies would alter, much
less defeat or override, the express terms of the insuring agreement. Moreover, unlike the standard
primary CGL policy, excess/umbrella policies do not as a matter of course contain a duty to
defend, as evidenced by the very policies here in question. From an equitable standpoint, it would
be manifestly unfair to penalize the insured for paying a premium to obtain added protection
by concluding that the defense coverage endorsements purchased for the seven policies defeat
indemnity coverage otherwise clear under the literal policy language.


g. “Expenses” construed narrowly as “litigation expenses”
Finally, at oral argument, Central National urged that the term “expenses” contained in the
central insuring clauses of these excess/umbrella policies should be read as referring only to the
“expenses” of litigation where a court suit has been brought. The argument will simply not hold
up to a plain reading of the literal terms of the insuring clause and coupled definition of “ultimate
net loss.”


In conclusion, we have explained that the provisions of an insurance policy will be considered
ambiguous when they are capable of **607  two or more constructions, both of which are
reasonable. (Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370,
900 P.2d 619.) We find no ambiguity here. The literal wording of the insuring clauses of
Central National's nine excess/umbrella policies extends indemnity coverage to the “expenses” of
responding to the environmental cleanup orders imposed on Powerine through the Regional Water
Boards' administrative proceedings pursuant to the Porter–Cologne Act. We have considered all
aspects of Central National's contrary arguments and conclude they do not furnish a reasonable
alternative construction of the policy language. The literal language of the policies controls, as
does the objectively reasonable expectations of Powerine, the insured.


As indicated at the outset, noncompliance with key policy provisions establishing conditions
precedent to coverage, or exclusion clauses yet to be litigated, could ultimately defeat coverage
under these policies according to the evidence developed as this litigation progresses. (See AIU,
supra, 51 Cal.3d at p. 814, 274 Cal.Rptr. 820, 799 P.2d 1253 [“Although many of the policies
contain exclusions arguably relevant to whether environmental cleanup costs are covered, we do
not consider the applicability of exclusions in this case, which comes to us on motion for summary
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adjudication solely as to the coverage ***583  clauses.”].) We hold only that the nature of the
coverage sought by Powerine under these excess/umbrella policies is encompassed within the
insuring language in the first instance, as a matter of law.


*405  CONCLUSION


The judgment of the Court of Appeal directing the trial court to enter an order denying the insurer's
motion for summary adjudication of the duty to indemnify is affirmed, and the matter remanded
to the Court of Appeal for further proceedings consistent with the views expressed herein.


GEORGE, C.J., KENNARD, WERDEGAR, CHIN and MORENO, JJ., concur.
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201 Cal.App.4th 1289
Court of Appeal, Fourth District, Division 3, California.


Glenn PROVOST, Plaintiff and Appellant,
v.


REGENTS OF the UNIVERSITY OF CALIFORNIA, et al., Defendants and Respondents.


No. G043523
|


Dec. 14, 2011.
|


Review Denied Feb. 29, 2012.


Synopsis
Background: Former state university employee brought action against coworkers and regents of
the university under the Whistleblower Protection Act. University cross-complained for causes of
action including breach of contract, intentional and negligent misrepresentation, and violation of
the False Claims Act. The Superior Court, Orange County, No. 05CC09542, Robert J. Moss, J.,
granted regents' motion to enforce stipulation for settlement. Employee appealed.


Holdings: The Court of Appeal, Rylaarsdam, Acting P.J., held that:


[1] in-house counsel's signature was sufficient to bind regents to settlement agreement;


[2] judgment enforcing stipulation for settlement was valid as to nonsignatory individual
defendants;


[3] employee's request to delay “processing” of action pending independent legal opinion was not
revocation of his agreement;


[4] mediation privilege precluded evidence of alleged coercion and duress; and


[5] mediation confidentiality did not preclude disclosure of stipulation for settlement.


Affirmed.
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West Headnotes (33)


[1] Evidence Education
Court of Appeal would take judicial notice of a state university bylaw, in former
employee's appeal from trial court judgment granting university's motion to enforce
stipulation to settle Whistleblower Protection Act action. West's Ann.Cal.C.C.P. § 664.6;
West's Ann.Cal.Gov.Code § 8547 et seq.


[2] Evidence Proceedings for Taking Judicial Notice
Court of Appeal would deny former state university employee's request for judicial notice,
in his appeal from trial court judgment granting university's motion to enforce stipulation
to settle Whistleblower Protection Act action, where the request was not filed with the
opening brief but with an amended reply brief, and the requested documents went to new
issues, should have been included with the opening brief to give defendants an opportunity
to respond to them, were irrelevant, or were beyond the scope of the issues presented in
the appeal.


8 Cases that cite this headnote


[3] Appeal and Error Defects, objections, and amendments
Appeal and Error Striking out
Although Court of Appeal would not strike former employee's opening brief based on
his failure to provide record references in violation of the Rules of Court, in employee's
appeal from trial court judgment granting employer's motion to enforce stipulation to
settle Whistleblower Protection Act action, the Court of Appeal would generally consider
only those facts and arguments supported by adequate citations to the record. West's
Ann.Cal.C.C.P. § 664.6; West's Ann.Cal.Gov.Code § 8547 et seq.; Cal.Rules of Court,
Rule 8.204(a)(1)(C).


15 Cases that cite this headnote


[4] Appeal and Error Failure to set out points and arguments
Court of Appeal would not consider loose and disparate arguments in appellant's opening
brief that were not clearly set out in a heading and supported by reasoned legal argument.
Cal.Rules of Court, Rule 8.204(a)(1)(B).
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54 Cases that cite this headnote


[5] Appeal and Error Reply briefs
In former employee's appeal from trial court judgment granting employer's motion to
enforce stipulation to settle Whistleblower Protection Act action, Court of Appeal would
not address arguments raised for the first time in the reply brief or documents in employee's
“Reply Appendix” filed with his reply brief because employer lacked the opportunity to
respond. West's Ann.Cal.C.C.P. § 664.6; West's Ann.Cal.Gov.Code § 8547 et seq.


52 Cases that cite this headnote


[6] Attorneys and Legal Services Settlements, Compromises, and Releases
State university's in-house counsel's signature was sufficient to bind university regents to a
settlement agreement, thus supporting regents' motion to enforce stipulation for settlement,
where in-house counsel was designated as the party representative by the regents' general
counsel and vice president of legal affairs, in-house counsel was not attorney of record as
to the complaint, and in-house counsel appeared only on the cross-complaint as one of six
lawyers. West's Ann.Cal.C.C.P. § 664.6.


[7] Compromise, Settlement, and Release Representatives and fiduciaries
Corporations and Business Organizations Compromises and releases
Some employees of corporations would lack the appropriate qualifications to bind the
corporations to a settlement agreement for purposes of a statutory motion to enforce
stipulation to settle the matter. West's Ann.Cal.C.C.P. § 664.6.


1 Case that cites this headnote


[8] Compromise, Settlement, and Release Enforcement in General
Purpose of statutory procedure to enforce stipulation for settlement is to benefit not only
parties but also the justice system, relieving it of the burden of more time consuming and
expensive processes. West's Ann.Cal.C.C.P. § 664.6.


2 Cases that cite this headnote


[9] Compromise, Settlement, and Release Multiple Claimants, Plaintiffs, or
Defendants
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Contracts Agreement for Benefit of Third Person
Trial court judgment enforcing state university's stipulation for settlement with its former
employee was also valid as to individual defendants who did not sign the settlement
agreement, since the individual defendants were third party beneficiaries, where the
agreement stated that the “case is settled as to all claims” and that the “entire action”
was dismissed with prejudice. West's Ann.Cal.C.C.P. § 664.6; West's Ann.Cal.Gov.Code
§ 8547 et seq.


2 Cases that cite this headnote


[10] Compromise, Settlement, and Release Multiple Claimants, Plaintiffs, or
Defendants
Contracts Agreement for Benefit of Third Person
Statutory procedure to enforce stipulation for settlement does not require that the
agreement be executed by every party to the action who benefits from it, even if indirectly,
such as a third party beneficiary. West's Ann.Cal.C.C.P. § 664.6.


4 Cases that cite this headnote


[11] Compromise, Settlement, and Release Persons Affected
Contracts Agreement for Benefit of Third Person
If the terms of a contract, including a settlement agreement, necessarily require the
promisor to confer a benefit on a third person, then the contract, and hence the parties
thereto, contemplate a benefit to the third person, and the parties are presumed to intend
the consequences of a performance of the contract.


2 Cases that cite this headnote


[12] Compromise, Settlement, and Release Nonparties in general
Contracts Agreement for Benefit of Third Person
It is not necessary that a contract, including a settlement agreement, identify a third party
beneficiary by name, as long as such third party can show that it is one of a class of persons
for whose benefit it was made.


3 Cases that cite this headnote


[13] Compromise, Settlement, and Release Revocation, repudiation, abandonment, or
withdrawal
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Former employee did not revoke his agreement to his stipulation for settlement of his
Whistleblower Protection Act action against employer, and thus did not preclude employer
from accepting the settlement, in sending a letter to the trial judge stating he had “just
become aware of certain ‘irregularities' that occurred prior to and during the mediation,”
i.e., threats by employer and individual defendants, which were “upheld” by his own
lawyer, to file criminal charges, and stating that he had spoken to the State Bar and would
like time to get “an independent legal opinion” on those issues “prior to further any
processing” of the action, even though the trial court forwarded a copy of employee's letter
to employer's lawyers. West's Ann.Cal.C.C.P. § 664.6.


[14] Compromise, Settlement, and Release Revocation, repudiation, abandonment, or
withdrawal
Former state university employee's stipulation for settlement of his Whistleblower
Protection Act action against university regents did not require regents to pay the amount
due under the settlement to bar employee from revoking his agreement, where the
stipulation stated that it was “subject to approval of Regents.”


[15] Appeal and Error Particular Cases and Contexts
Former state university employee's failure to provide any reasoned legal analysis or
authority forfeited the arguments on appeal that his stipulation for settlement of his
Whistleblower Protection Act action against university was invalid because there was
neither mutual consent nor an intent to be bound. West's Ann.Cal.Gov.Code § 8547 et seq.


22 Cases that cite this headnote


[16] Compromise, Settlement, and Release Labor and Employment
State university and its former employee expressed mutual consent and an intention to be
bound by the final settlement agreement in executing a stipulation to settle employee's
Whistleblower Protection Act action, where the stipulation stated it “was binding on the
parties” subject to the university regents' approval, and the regents later formally approved
the agreement. West's Ann.Cal.Gov.Code § 8547 et seq.


[17] Compromise, Settlement, and Release Labor and Employment
Former state university employee's alleged understanding that stipulation for settlement
agreement would not become binding unless the university regents formally approved a
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final settlement agreement did not result in a failure to agree as to material terms, where
that understanding was contrary to the parties' objective and outward manifestations.


1 Case that cites this headnote


[18] Compromise, Settlement, and Release Labor and Employment
Former state university employee's alleged understanding that stipulation for settlement
agreement with university did not cover individual defendants who did not participate
in the mediation did not result in a failure to agree as to material terms, where that
understanding was contrary to the parties' objective and outward manifestations.


[19] Compromise, Settlement, and Release Labor and Employment
Former state university employee's failure to sign a final settlement agreement with
university was not an omission of a material term invalidating the stipulation for
settlement.


1 Case that cites this headnote


[20] Appeal and Error Compromise and Settlement
The question of whether settlement was sufficiently certain as to make the precise act
which was to be done clearly ascertainable was a legal question reviewed de novo. West's
Ann.Cal.Civ.Code § 3390(5).


7 Cases that cite this headnote


[21] Appeal and Error Briefs
Former state university employee's failure to properly include the final settlement
agreement in the appellate record forfeited the argument on appeal that the settlement
agreement was too uncertain to enforce because there was no “resolution” as to the
meaning of “non-disparagement,” although the final settlement agreement was in an
appendix employee filed with his reply brief. West's Ann.Cal.Civ.Code § 3390(5).


2 Cases that cite this headnote


[22] Compromise, Settlement, and Release Health and medical care
Stipulation for settlement's failure to specify a restriction on former anesthesiologist's
ability to discuss patient safety at medical center did not render the agreement too uncertain
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to enforce the stipulation to settle anesthesiologist's Whistleblower Protection Act action
against university, since if the restriction was not part of the stipulated settlement, it
could not be either material or indefinite. West's Ann.Cal.Civ.Code § 3390(5); West's
Ann.Cal.C.C.P. § 664.6.


1 Case that cites this headnote


[23] Compromise, Settlement, and Release Labor and Employment
Settlement agreement's alleged failure to define the term “non-disparagement” did not
render the agreement too uncertain to enforce the stipulation for settlement, in stating
that defendant agreed to “instruct designated tier of employees re non-disparagement to
which [plaintiff] also agrees,” where there was nothing to show the parties gave “non-
disparagement” a technical or special meaning. West's Ann.Cal.Civ.Code § 3390(5).


[24] Compromise, Settlement, and Release Labor and Employment
Employee's stipulation for settlement with employer was not too uncertain to enforce in
providing that employer would “respond to prospective employers [with] agreed upon
neutral response” without any agreement about what the response would be, the specific
parties in the human resources department who would handle inquiries, or how all
employee's references would be handled, since those were not material contract terms but
details adjunct to the substance of the agreement. West's Ann.Cal.Civ.Code § 3390(5);
West's Ann.Cal.C.C.P. § 664.6.


3 Cases that cite this headnote


[25] Contracts Incomplete instruments
Non-material terms may be negotiated after a basic agreement has been reached.


6 Cases that cite this headnote


[26] Compromise, Settlement, and Release Labor and Employment
If employee had concerns about the details left unresolved by his stipulation for settlement
with employer it was his responsibility to voice them, rather than merely to attempt to
revoke the stipulated settlement and refuse to sign the final settlement agreement. West's
Ann.Cal.C.C.P. § 664.6.


2 Cases that cite this headnote
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[27] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Mediation privilege precluded employee from presenting evidence of alleged coercion
and duress in opposition to employer's motion to enforce stipulation for settlement, to the
effect that the mediator told employee that employer would have criminal charges filed
against him if he did not sign the stipulated settlement that night, and that employee's
own lawyers informed him he had little chance of success at trial, since due process did
not require disclosure. U.S.C.A. Const.Amend. 14; West's Ann.Cal.C.C.P. § 664.6; West's
Ann.Cal.Evid.Code § 1119(a).


1 Case that cites this headnote


[28] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
To carry out the purpose of encouraging mediation by ensuring confidentiality, the
mediation privilege statutory scheme unqualifiedly bars disclosure of communications
made during mediation absent an express statutory exception. West's Ann.Cal.Evid.Code
§§ 703.5, 1119, 1121.


2 Cases that cite this headnote


[29] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
There is no exception to the mediation privilege for “good cause.” West's
Ann.Cal.Evid.Code § 1119(a).


[30] Appeal and Error Statement of evidence
Appeal and Error References to evidence and rulings thereon
To prevail on a substantial evidence claim a party must set forth in his brief all the material
evidence on the point and not merely its own evidence, and must also support evidentiary
claims with accurate record references.


4 Cases that cite this headnote


[31] Appeal and Error Sufficiency of evidence;  verdict, findings, and judgment



https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS664.6&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1967c185264311e1aa95d4e04082c730&headnoteId=202667512202720230222083649&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS703.5&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS703.5&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1121&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1967c185264311e1aa95d4e04082c730&headnoteId=202667512202820230222083649&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/311Hk417/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1119&originatingDoc=I1967c185264311e1aa95d4e04082c730&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k757(3)/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k760(2)/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1967c185264311e1aa95d4e04082c730&headnoteId=202667512203020230222083649&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4098(6)/View.html?docGuid=I1967c185264311e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Provost v. Regents of University of California, 201 Cal.App.4th 1289 (2011)
135 Cal.Rptr.3d 591, 161 Lab.Cas. P 61,214, 275 Ed. Law Rep. 350...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


Former employee's failure to support his evidentiary claims with accurate record
references forfeited the argument on appeal that insufficient evidence supported trial
court's findings that employer did not withhold documents in discovery and that such
documents would not have altered employee's decision making process, in granting
employer's motion to enforce stipulation for settlement, where employee's opening brief
made only one reference to the record in its discussion about purported evidence, and the
record references in employee's reply brief were still incomplete. West's Ann.Cal.C.C.P.
§ 664.6.


10 Cases that cite this headnote


[32] Compromise, Settlement, and Release Labor and Employment
Stipulation for settlement containing the phrase “[p]rocessing terms of letter dated 4/29/08
incorporated herewith” did not require the trial court to enforce the processing letter in
granting employer's motion to enforce stipulation for settlement, where the processing
letter dealt with the subsequently drafted final settlement agreement rather than with the
stipulation for settlement. West's Ann.Cal.C.C.P. § 664.6.


2 Cases that cite this headnote


[33] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Mediation confidentiality did not preclude disclosure of stipulation for settlement of
former state university employee's action against regents of the university, on regents'
motion to enforce the stipulation, even if there were other participants who were not
parties to the stipulation, where the stipulation stated that it was binding on the parties and
admissible in court subject to the regents' approval. West's Ann.Cal.Evid.Code §§ 1122(a)
(2), 1123(a).


1 Case that cites this headnote


Attorneys and Law Firms


**596  Law Offices of James K. Autrey, James K. Autrey; Law Offices of Michael F. Baltaxe,
Woodland Hills, and Michael F. Baltaxe for Plaintiff and Appellant.


Paul, Plevin, Sullivan & Connaughton, San Diego, Richard A. Paul, Sandra L. McDonough and
Michael J. Etchepare for Defendants and Respondents.
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*1292  OPINION


RYLAARSDAM, Acting P.J.


Plaintiff Glenn Provost appeals from a judgment entered pursuant to a stipulation for settlement
reached at mediation with defendant Regents of the University of California (Regents). He asserts
the stipulation was not binding for a host of reasons, including that it was not properly executed by
Regents or executed by defendants Peter H. Breen and Cindy Anderson at all, conditions precedent
to its finality were not satisfied, it did not contain all material terms, it was obtained by duress and
coercion, evidence on which he might have relied in considering whether to settle was fraudulently
concealed, and it was not enforceable because protected by mediation confidentiality. None of
these arguments persuade and we affirm the judgment.


[1]  [2]  We grant Regents's request to take judicial notice of its bylaw 21. (Kashmiri v. Regents of
the University of California (2007) 156 Cal.App.4th 809, 822, fn. 7, 67 Cal.Rptr.3d 635.) We deny
plaintiff's request for judicial notice. It was not filed with the opening brief but with an amended
reply brief. We rejected the original **597  reply brief because it exceeded the word limitation, and
we reminded plaintiff he could not raise new issues or “rewrite his opening brief.” His requested
documents go to new issues, should have been included with the opening brief to give defendants
an opportunity to respond to them, are irrelevant, or are beyond the scope of the issues presented
in the appeal.


FACTS AND PROCEDURAL HISTORY


Because this case arises out of a procedural decision the underlying facts are not generally relevant.
Suffice it to say that plaintiff, who had been *1293  employed by Regents as an anesthesiologist
at the University of California Irvine Medical Center, filed a complaint under the California
Whistleblower Protection Act (Gov.Code, § 8547 et seq.) against Regents, Breen, and Anderson,
the latter two physicians at the medical center. Setting out several causes of action, the complaint
primarily pleaded plaintiff was wrongfully terminated after he reported alleged illegal conduct by
defendants. Regents filed a cross-complaint containing several causes of action, including breach
of contract, intentional and negligent misrepresentation, and violation of the False Claims Act
(Gov.Code, § 12650 et seq.), which alleged plaintiff failed to pay Regents sums in excess of
$100,000 earned from outside employment.


The parties attended mediation in 2007 and again in 2008. Several days after the last session
in April 2008 they resumed the process, which resulted in a stipulation to settle the matter
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(stipulated settlement), including payment of $475,000 to plaintiff and a dismissal of the complaint
and cross-complaint with prejudice. The stipulated settlement incorporated the “[p]rocessing
terms” of a letter of the same date prepared by defendants' counsel, which generally sets out the
logistics to complete the settlement. The stipulated settlement also stated it was “[a]ll subject
to approval of Regents.” The stipulated settlement was signed by four people: plaintiff, one of
his three lawyers, one of Regents's in-house counsel, Carolyn Yee, who had been appointed as
the party representative and authorized to sign on behalf of Regents, and defendants' lawyer,
Sandra McDonough. Yee had attended all of the mediation sessions as the party representative for
Regents. Approximately one week later plaintiff's counsel filed a “Notice of Settlement of Entire
Case.” (Some capitalization omitted.)


As per the stipulated settlement, defendants' counsel prepared a settlement agreement and release
(final settlement agreement), making the minor changes plaintiff's lawyer requested. In September,
Regents approved the stipulated settlement and plaintiff's counsel was also advised.


In the meantime, in July plaintiff personally sent a letter to the trial judge, stating he had “just
become aware of certain ‘irregularities' that occurred prior to and during the mediation,” i.e.,
threats by defendants, which were “upheld” by his own lawyer, to file criminal charges. He
mentioned he had spoken to the State Bar and would like time to get “an independent legal opinion”
on those issues “prior to any further processing” of the action. The trial judge replied to plaintiff,
with copies to both parties' lawyers, advising he could not communicate with plaintiff personally
and forwarded a copy of plaintiff's letter to the lawyers.


*1294  At a voluntary settlement conference in October, after Regents had approved the stipulated
settlement, plaintiff told the court he would not sign the final settlement agreement. This was the
first time defendants “received ... definitive confirmation” plaintiff was not willing to execute
the document. Plaintiff reiterated his unwillingness **598  to sign at a subsequent mandatory
settlement conference.


Regents then filed a motion to enforce the stipulated settlement under Code of Civil Procedure
section 664.6 (all further statutory references are to this code unless otherwise stated), which the
court denied on the ground Regents had not signed the stipulated settlement because Yee was its
in-house lawyer and not a party.


Regents then filed a petition for writ of mandate in this court arguing that Yee, as its duly authorized
representative, could sign the settlement and signature by an officer was not required. We issued
an alternative writ requiring the order that denied the motion to be vacated and the trial court to
decide the motion “on the other issues raised” or show cause why the original order was correct.
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At the rehearing, the trial court granted the motion, after which a judgment, stating all claims were
released, was entered. This appeal is from that judgment.


DISCUSSION


1. Introduction
[3]  Defendants argue the opening brief should be stricken, justifiably taking exception to
plaintiff's failure to provide record references in violation of California Rules of Court, rule
8.204(a)(1)(C). Although we decline to strike the brief, this should not be interpreted as approval
of plaintiff's violation of the appellate rules. In addition, we will generally consider only those
facts and arguments supported by adequate citations to the record.


[4]  [5]  Further, some of plaintiff's arguments are not confined to the point raised in the heading,
also a violation of court rules. (Cal. Rules of Court, rule 8.204(a)(1)(B).) And many of the same
arguments are repeated throughout the brief under various headings. Although we address the
issues raised in the headings, we do not consider all of the loose and disparate arguments that
are not clearly set out in a heading and supported by reasoned legal argument. (Benach v. County
of Los Angeles (2007) 149 Cal.App.4th 836, 852, 57 Cal.Rptr.3d 363.) Moreover, once we have
discussed and disposed of an issue it will not necessarily be considered again in connection with
otherclaims. *1295  In addition, we will not address arguments raised for the first time in the
reply brief (Reichardt v. Hoffman (1997) 52 Cal.App.4th 754, 764–766, 60 Cal.Rptr.2d 770) or
documents in plaintiff's “Reply Appendix” filed with his reply brief because defendants lacked
the opportunity to respond.


2. Defendants's Signatures on the Stipulated Settlement


a. Regents' Signature
[6]  Section 664.6 declares a settlement may be enforced by motion if the “writing [is] signed by
the parties.” (See Levy v. Superior Court (1995) 10 Cal.4th 578, 586, 41 Cal.Rptr.2d 878, 896 P.2d
171.) Relying on Levy and Gauss v. GAF Corp. (2002) 103 Cal.App.4th 1110, 127 Cal.Rptr.2d 370,
plaintiff argues the stipulated settlement is unenforceable because it was never signed by Regents,
asserting Yee's signature was ineffective.


In Levy, lawyers for the two individual parties executed a writing settling the case. The plaintiff
then refused to sign the formal settlement document and the defendant filed a motion under
section 664.6 to enforce the settlement. The Supreme Court determined that, although the word “is
reasonably susceptible to more than one interpretation” (Levy v. Superior Court, supra, 10 Cal.4th
at p. 582, 41 Cal.Rptr.2d 878, 896 P.2d 171), under the section, “parties” “means the **599
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litigants themselves, and does not include their attorneys of record” (id. at p. 586, 41 Cal.Rptr.2d
878, 896 P.2d 171, fn. omitted).


In reaching this conclusion the court examined the extent of the actions a lawyer may take on
behalf of a client during the pendency of litigation, noting acts “incidental to the management of
a lawsuit, such as making or opposing motions, seeking continuances, or conducting discovery”
do not require a client's explicit approval. (Levy v. Superior Court, supra, 10 Cal.4th at p. 583, 41
Cal.Rptr.2d 878, 896 P.2d 171.) But settling a case is not incidental and thus “requires the client's
knowledge and express consent. [Citation.]” (Ibid.) The court pointed to the well-established rule
“ ‘ “that an attorney must be specifically authorized to settle and compromise a claim, that merely
on the basis of ... employment [the lawyer] has no implied or ostensible authority to bind [the]
client to a compromise settlement of pending litigation....” ’ [Citation.]” (Ibid.)


As a result, then, based on the court's interpretation of the word party, because the settlement
agreement in Levy was signed only by the plaintiff's lawyer and not by the plaintiff himself, it
was not enforceable under section 664.6. (Levy v. Superior Court, supra, 10 Cal.4th at p. 586, 41
Cal.Rptr.2d 878, 896 P.2d 171.)


*1296  In Gauss v. GAF Corp., supra, 103 Cal.App.4th 1110, 127 Cal.Rptr.2d 370, relying on
Levy the court refused to enforce a settlement under section 664.6 due to lack of a signature by
a proper corporate representative, despite the fact the corporation had specifically designated the
signatory as its “ ‘sole agent’ ” and given it “ ‘exclusive authority and discretion’ ” to settle the
case. (Gauss v. GAF Corp., supra, 103 Cal.App.4th. at pp. 1118–1119, 127 Cal.Rptr.2d 370.) The
court ruled that “settlements signed only by a ‘claims manager,’ or other agent of a party” could
not be enforced under section 664.6. (Gauss v. GAF Corp., supra, 103 Cal.App.4th at p. 1122, 127
Cal.Rptr.2d 370.) The appointed signer was an employee of an outside company the defendant had
formed and contracted with to handle the multitude of mass tort actions in which it was involved.
The signatory was not an officer or employee of the defendant.


In Gauss the defendant argued that a signature by its exclusive agent was sufficient because “a
corporation can only act through its employees and agents. [Citation.]” (Gauss v. GAF Corp.,
supra, 103 Cal.App.4th at p. 1118, 127 Cal.Rptr.2d 370.) The court rejected this argument,
noting, “Levy ma[de] no such distinction.” (Ibid.) But the rejection went to the insufficiency of
a signature by an agent, not to the well-established rule that a corporation acts through its agents
and employees. (Gardner v. Jonathan Club (1950) 35 Cal.2d 343, 348, 217 P.2d 961; AvalonBay
Communities, Inc. v. County of Los Angeles (2011) 197 Cal.App.4th 890, 903, 128 Cal.Rptr.3d
690.)


To interpret Gauss to preclude enforcement of a settlement under section 664.6 unless the
document has been signed by a corporate officer is too narrow and also inaccurate. A careful
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reading of the case reveals that it contains no such requirement. Although it did mention that the
settlement documents in question had not been signed by a corporate officer (Gauss v. GAF Corp.,
supra, 103 Cal.App.4th at p. 1118, 127 Cal.Rptr.2d 370), what Gauss actually held was that the
settlement was not enforceable under section 664.6 because it was not signed by an “authorized
corporate representative” (id. at p. 1120, 127 Cal.Rptr.2d 370). In our case, the stipulated settlement
was signed on behalf of the Regents by Yee, who was “an authorized corporate representative.”


**600  Yee was employed by Regents in the office of the general counsel and designated as
the party representative by Charles Robinson, Regents's general counsel and vice-president of
legal affairs. Regents's bylaw 21 provides that he is an officer and “the chief legal officer of
the University,” has “general charge of all legal matters pertaining to the Corporation and the
University [,] ... and ... oversee[s] the provision of all legal services to the University.” Plainly,
Robinson had the authority to appoint Yee. (Miklosy v. Regents of University of California (2008)
44 Cal.4th 876, 889, 80 Cal.Rptr.3d 690, 188 P.3d 629 [Regents's authority “ ‘includes “full powers
of organization and government” ’ ” and its policies enacted “ ‘ “as matters of internalregulation
*1297  may enjoy a status equivalent to that of state statutes” ’ ”].) As an employee of Regents,
Yee could be designated as the party representative to execute the settlement on its behalf.


Yee's designation and action on behalf of Regents fully satisfies the rationale of Levy, which
instructs that “[t]he litigants' direct participation tends to ensure that the settlement is the result of
their mature reflection and deliberate assent. This protects the parties against hasty and improvident
settlement agreements by impressing upon them the seriousness and finality of the decision to
settle, and minimizes the possibility of conflicting interpretations of the settlement. [Citations.]
It also protects parties from impairment of their substantial rights without their knowledge and
consent. [Citation.]” (Levy v. Superior Court, supra, 10 Cal.4th at p. 585, fn. omitted.)


Regents “direct[ly] participat[ed]” with “knowledge and consent” (Levy v. Superior Court, supra,
10 Cal.4th at p. 585, 41 Cal.Rptr.2d 878, 896 P.2d 171) through Yee, its employee. She was
intimately and fully familiar with the case, understood the “seriousness and finality” of settling on
those terms, and settled the case within Regents's guidelines, as evidenced by its ultimate approval.
Based on the unique facts of this case, Yee was in as good or better a position as anyone to best
protect Regents's interests in the settlement.


[7]  Our decision should not be extended to apply to any employee of a corporation in any
circumstance; obviously some would lack the appropriate qualifications. On the other hand holding
that an officer, as opposed to another designated and qualified employee, must sign a settlement
for it to be enforceable under section 664.6 makes no practical sense. One can hardly expect an
officer of Ford Motor Company or Wal-Mart Stores, Inc., to participate in every settlement of
every case, down to the smallest personal injury action, to be eligible to take advantage of the
mechanism provided by section 664.6.
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In Gauss, the plaintiff made a similar argument, claiming that refusing to enforce the
settlement agreement because signed only by its designated agent would substantially interfere
with settlement of mass tort actions. The court rejected this assertion, pointing out that the
procedure under section 664.6 was “ ‘not exclusive’ ” but “ ‘merely an expeditious, valid
alternative....’ [Citation.]” (Gauss v. GAF Corp., supra, 103 Cal.App.4th at p. 1122, 127
Cal.Rptr.2d 370.) Rather, “ ‘[s]ettlement agreements may also be enforced by motion for summary
judgment, by a separate suit in equity or by amendment of the pleadings to raise the settlement as
an affirmative defense.’ [Citations.]” (Ibid.)


*1298  [8]  But when the signer is an employee, under the circumstances present here, there is
no reason why, merely by virtue of their size, large organizations or entities that are involved in a
multitude of lawsuits should be deprived of access to **601  the summary process of section 664.6.
After all, it was enacted to provide “an expedient and cost effective means of enforcing a settlement
agreement” and as “a valid alternative to a motion for summary judgment” and the other methods
of enforcement. (City of Fresno v. Maroot (1987) 189 Cal.App.3d 755, 762, 234 Cal.Rptr. 353; see
also Kilpatrick v. Beebe (1990) 219 Cal.App.3d 1527, 1529, 269 Cal.Rptr. 52.) The Legislature
created this procedure to benefit not only parties but also the justice system, relieving it of the
burden of more time-consuming and expensive processes.


Plaintiff maintains Yee was counsel of record, thus making the stipulated settlement unenforceable
under Levy. But Yee was not the attorney of record as to the complaint and appeared only on the
cross-complaint as one of six lawyers. More importantly, the facts here are not the same as in
Levy, where the agreement was signed only by outside counsel on behalf of the party and not by
an employee of the party. Yee was not authorized to sign “ ‘merely by virtue of [her] retention in
litigation’ ” as in Levy. (Levy v. Superior Court, supra, 10 Cal.4th at p. 584, 41 Cal.Rptr.2d 878, 896
P.2d 171.) She did not bind Regents as an attorney-agent (ibid.; see Blanton v. Womancare, Inc.
(1985) 38 Cal.3d 396, 403, 212 Cal.Rptr. 151, 696 P.2d 645) but signed as a designated employee
of the corporate party. Just because Yee happened to be an attorney should not and does not prohibit
her from acting on Regents's behalf. Further, plaintiff has not cited a case holding that a settlement
agreement signed in mediation by someone who is both counsel and a party cannot be enforced
under section 664.6.


Finally, plaintiff argues Regents's internal policies bar not only Yee's authority to sign but
also Robinson's. But he is relying on documents not in the record: they were attached to his
supplemental points and authorities, which the trial court refused to consider because plaintiff had
not obtained leave of the court to file them. And plaintiff does not challenge that ruling.


b. Signature by Individual Defendants
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[9]  Plaintiff contends that even if the stipulated settlement is enforceable by Regents, the
individual defendants may not enforce it because they did not sign the document. It is true the
individual defendants did not sign but they are not seeking to enforce the stipulated settlement
as parties to it; they did not make the motion. Rather, they are third party beneficiaries of the
stipulated settlement and the judgment in their favor is valid as well.


*1299  [10]  As discussed above, a settlement agreement may be enforced under section 664.6
by the parties who signed it. But the statute does not require that the agreement be executed by
every party to the action who benefits from it, even if indirectly, such as a third party beneficiary.


[11]  [12]  “ ‘The test for determining whether a contract was made for the benefit of a third person
is whether an intent to benefit a third person appears from the terms of the contract. [Citation.] If
the terms of the contract necessarily require the promisor to confer a benefit on a third person, then
the contract, and hence the parties thereto, contemplate a benefit to the third person. The parties are
presumed to intend the consequences of a performance of the contract.’ [Citations.] In other words,
‘the doctrine presupposes that the defendant made a promise which, if performed, would have
benefited the third party.’ [Citation.]” (Spinks v. Equity Residential Briarwood Apartments (2009)
171 Cal.App.4th 1004, 1022, 90 Cal.Rptr.3d 453.) “It is not necessary that the contract identify the
third party by name **602  as long as such third party can show that it is one of a class of persons
for whose benefit it was made. [Citation.]” (General Motors Corp. v. Superior Court (1993)
12 Cal.App.4th 435, 444, 15 Cal.Rptr.2d 622 [agreement that clearly released every party from
liability arising out of automobile accident applied even to parties not named in document].) These
rules apply to settlement agreements. (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th
793, 810–811, 71 Cal.Rptr.2d 265 [“legal principles which apply to contracts generally apply to
settlement contracts”].)


In this case the language of the stipulated settlement demonstrates it was made for the benefit
of the individual defendants, “[t]he case is settled as to all claims ...” and the “entire action [is]
dismissed [with] prejudice.” (Italics added.) Performance of those acts disposes of the case against
all parties, even without the signatures of the individual defendants on the stipulated settlement.


3. Conditional Settlement
[13]  Plaintiff argues the settlement agreement is not enforceable because it was conditioned upon
approval by Regents and he revoked his agreement before Regents approved the settlement. The
parties devote pages to this issue, primarily focusing on whether the approval requirement was a
condition precedent or a condition subsequent. But we need not make such a determination because
the record reflects Regents approved the settlement before plaintiff's purported revocation of his
agreement.
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*1300  In his opposition to the motion to enforce the settlement plaintiff stated in his declaration
that sometime after the stipulated settlement was signed and sometime before July 18 he told his
lawyer he “was withdrawing his consent to the ‘conditional’ settlement” and revoked his consent
in a letter to the court in July 2008 before Regents's approval in September. But the letter to the
court did not contain revocation language. It merely stated plaintiff wanted to speak to the State
Bar “prior to any further processing of the case.” And there is nothing in the record showing the
purported oral revocation made to his lawyer was ever communicated to Regents. Rather the only
evidence is that the first time Regents learned of plaintiff's revocation was at a voluntary settlement
conference in October after it had approved the stipulated settlement and had communicated that
information to plaintiff's counsel. Thus plaintiff's alleged revocation was ineffective.


[14]  In a similar vein plaintiff argues he revoked prior to any payment by Regents, apparently
equating this to a lack of consideration. But nothing required Regents to pay before plaintiff signed
the final settlement agreement.


[15]  [16]  In a related argument plaintiff cursorily asserts there was neither mutual consent nor
an intent to be bound. But plaintiff failed to provide any reasoned legal analysis or authority
supporting these claims and they are forfeited. (Evans v. CenterStone Development Co. (2005)
134 Cal.App.4th 151, 165, 35 Cal.Rptr.3d 745.) Even on the merits the argument fails because
the parties expressed mutual consent and an intention to be bound by executing the stipulated
settlement, which states it “is binding on the parties,” and which Regents then formally approved.
(See Stewart v. Preston Pipeline, Inc. (2005) 134 Cal.App.4th 1565, 1587, 36 Cal.Rptr.3d 901
[“Mutual assent to contract is based upon objective and outward manifestations of the parties ...”].)


4. Definite and Material Terms
[17]  Plaintiff attacks the stipulated settlement on the basis the parties did not **603  agree as to
material terms. In support he reiterates arguments that we have already disposed of, including that
it was subject to Regents's approval. His interpretation that the stipulated settlement was “ ‘not [to]
be binding ... unless ... Regents ... formally approved’ ” the final settlement agreement carries no
weight. The parties' “objective and outward manifestations” control. (Stewart v. Preston Pipeline,
Inc., supra, 134 Cal.App.4th at p. 1587, 36 Cal.Rptr.3d 901.)


[18]  For the same reason plaintiff's argument he “understood” the individual defendants were
not to be included since not mentioned in the stipulated settlement or present at the mediation
fails. As discussed above, the all-encompassing language of the stipulated settlement objectively
included them. Moreover, contrary to plaintiff's claim he did not understand the *1301  stipulated
settlement to encompass the individual defendants, shortly after agreement was reached his lawyer
filed a notice stating the entire case was settled. So the objective and subjective evidence defeats
plaintiff's argument.
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[19]  Relying on the provision of the processing letter requiring signature by all the parties of
the final settlement agreement, plaintiff argues the stipulated settlement lacked a material term
because he never signed the final document. We need comment no further on the self-evident error
of this argument.


[20]  Plaintiff also points to certain terms in the stipulated settlement he claims “were left
undefined.” A settlement is enforceable so long as it is “sufficiently certain to make the precise act
which is to be done clearly ascertainable.” (Civ.Code, § 3390, subd. (5).) Because this is a legal
question we review it de novo. (Elite Show Services, Inc. v. Staffpro, Inc. (2004) 119 Cal.App.4th
263, 268, 14 Cal.Rptr.3d 184.)


[21]  The stipulated settlement stated, “Regents agree to instruct designated tier of employees re
non-disparagement to which [plaintiff] also agrees.” Plaintiff complains that in the final settlement
agreement there was no “resolution” as to the meaning of “non-disparagement.” He fails, however,
to properly include the final settlement agreement in the record. As noted above, although it is in an
appendix plaintiff filed with his reply brief, we will not consider it. Thus, he has forfeited the claim.


[22]  But even without seeing the final settlement agreement, we discern no uncertainty in use
of the word “non-disparagement.” “Disparage” is defined as “speak [ing] slightingly about”
and “lower[ing] in rank or reputation.” (Merriam–Webster OnLine Dict. < http://www.merriam-
webster.com/dictionary/service> [as of Dec. 14, 2011].) There is nothing to show the parties gave
“non-disparagement” a technical or special meaning. Rather, it can be understood in its plain and
ordinary sense and is clear. (See Medical Staff of Doctors Medical Center in Modesto v. Kamil
(2005) 132 Cal.App.4th 679, 683, 33 Cal.Rptr.3d 853.)


[23]  Plaintiff's claim the stipulated settlement did not specify a restriction on his ability to discuss
patient safety at the medical center has no merit. If it was not part of the stipulated settlement, it
cannot be either material or indefinite.


[24]  [25]  Plaintiff also points to the portion of the stipulated settlement that states the “ ‘HR dept.
of UC to respond to prospective employers [with] agreed upon neutral response.’ ” He complains
the parties never agreed as toa *1302  response acceptable to him, the specific parties in the human
resources department who **604  would handle inquiries, or how all his references would be
handled. These are not material contract terms but details adjunct to the substance of the agreement.
And nonmaterial terms may be negotiated after a basic agreement has been reached. (Elite Show
Services, Inc. v. Staffpro, Inc., supra, 119 Cal.App.4th at p. 269, 14 Cal.Rptr.3d 184 [“neither law
nor equity requires that every term and condition of an agreement be set forth in the contract”].)


[26]  Further, according to the stipulated settlement the parties were to agree about these details.
Without having the final settlement agreement properly before us to review we are unable to
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determine if it contained a provision dealing with these issues, and if so, whether plaintiff or his
lawyer discussed the specifics with defendants' lawyer. Defendants prepared the final settlement
agreement as required. If plaintiff had concerns, it was his responsibility to voice them. Instead, he
attempted to revoke the stipulated settlement and refused to sign the final settlement agreement.


5. Coercion and Duress
[27]  Plaintiff asserts that the stipulated settlement cannot be enforced because he was coerced into
signing it by both defendants' counsel and his own. He contends that, at the mediation, the mediator
told him Regents would have criminal charges filed against him if he did not sign the stipulated
settlement that night. His own lawyers informed him juries in Orange County “are pro-defense”
and he had little chance of success at trial. If he did prevail the award would likely be low. Without
commenting on the substance of the alleged duress and coercion, which defendants unequivocally
deny, we agree the court correctly determined the evidence plaintiff proffered in support of his
claim was protected from disclosure by the mediation privilege. (Evid.Code, § 1119, subd. (a).)


[28]  Evidence Code section 1119 provides “[n]o evidence of anything said or any admission
made for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation
is admissible or subject to discovery, and disclosure of the evidence shall not be compelled ...” and
further “[a]ll communications, negotiations, or settlement discussions by and between participants
in the course of a mediation or a mediation consultation shall remain confidential.” (Evid.Code,
§ 1119, subds. (a), (c).) “To carry out the purpose of encouraging mediation by ensuring
confidentiality, the statutory scheme, which includes [Evidence Code] sections 703.5, 1119,
and 1121, unqualifiedly bars disclosure of communications made during mediation absent an
express statutory exception.” (Foxgate Homeowners' Assn. v. Bramalea California, Inc. (2001)
26 Cal.4th 1, 15, 108 Cal.Rptr.2d 642, 25 P.3d 1117, fn. omitted.) “The Legislature decided
that the encouragementof *1303  mediation to resolve disputes requires broad protection for the
confidentiality of communications exchanged in relation to that process, even where this protection
may sometimes result in the unavailability of valuable civil evidence.” (Cassel v. Superior Court
(2011) 51 Cal.4th 113, 136, 119 Cal.Rptr.3d 437, 244 P.3d 1080.)


Plaintiff seizes on language in Foxgate that allows a party to “report obstructive conduct [in
mediation] to the court.” (Foxgate Homeowners' Assn. v. Bramalea California, Inc., supra, 26
Cal.4th at p. 17, 108 Cal.Rptr.2d 642, 25 P.3d 1117.) But what plaintiff attempted to report was
not conduct but communications. An example of conduct that was legally disclosed was a party's
failure to attend court-ordered mediation. **605  (Campagnone v. Enjoyable Pools & Spas Service
& Repairs, Inc. (2008) 163 Cal.App.4th 566, 571, 77 Cal.Rptr.3d 551.) But the court strictly limited
its ruling, holding that “reporting anything more may violate the confidentiality rules.” (Id. at p.
572, 77 Cal.Rptr.3d 551.)
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[29]  Plaintiff emphasizes that the “conduct” was so egregious the confidentiality requirement
could not “shield[ ]” it. But in banning any court-created exceptions to the statutory confidentiality
protections, the Supreme Court emphasized that the Legislature had weighed the possibility of
some unfair results against the strong public policy supporting mediation and come down on the
side of mediation. (Foxgate Homeowners' Assn., Inc. v. Bramalea California, supra, 26 Cal.4th at
p. 17, 108 Cal.Rptr.2d 642, 25 P.3d 1117.) There is no exception for “ ‘good cause.’ ” (Rojas v.
Superior Court (2004) 33 Cal.4th 407, 423, 15 Cal.Rptr.3d 643, 93 P.3d 260.)


After citing two cases in the opening brief where review had been granted (Cassel v. Superior
Court (Cal.App.) and Porter v. Wyner (Cal.App.)), in his reply brief plaintiff relies on Cassel v.
Superior Court, supra, 51 Cal.4th 113, 119 Cal.Rptr.3d 437, 244 P.3d 1080, which he claims holds
that alleged criminally prosecutable statements by defendants' counsel and his own lawyers may
be disclosed despite the mediation confidentiality protection. He misinterprets or misunderstands
the case.


There the court reiterated the primacy of the confidentiality of discussions in mediation, including
those between lawyers and their clients, refusing to allow disclosure for use in a legal malpractice
action. (Cassel v. Superior Court, supra, 51 Cal.4th at p. 123, 119 Cal.Rptr.3d 437, 244 P.3d 1080.)
In addition to quoting from the concurrence, plaintiff points to language in a footnote that *1304
Evidence Codesection 1119, subdivisions (a) and (b), excludes from confidentiality protection
statements sought to be used in a criminal prosecution. (Cassel v. Superior Court, supra, 51 Cal.4th
at p. 135, fn. 11, 119 Cal.Rptr.3d 437, 244 P.3d 1080.) But this action in which plaintiff seeks to
rely on mediation discussions is not a criminal action and his claim that the statements “constitute”
a crime does not exempt him from the statutory mandate of confidentiality.


The only case allowing for a judicially created exception to the mediation confidentiality protection
is Rinaker v. Superior Court (1998) 62 Cal.App.4th 155, 165, 74 Cal.Rptr.2d 464 [in juvenile action
minor's constitutional right to impeach witness takes precedence over mediation confidentiality].
Foxgate distinguished Rinaker based on the minor's due process rights. (Foxgate Homeowners'
Assn. v. Bramalea California, Inc., supra, 26 Cal.4th at pp. 15–16, 108 Cal.Rptr.2d 642, 25 P.3d
1117.) Plaintiff has no comparable rights here.


Further, Chan v. Lund (2010) 188 Cal.App.4th 1159, 116 Cal.Rptr.3d 122 does not assist plaintiff.
He claims it stands for the principle that the trial court's refusal to consider evidence of coercion
violated his due process. Again he misinterprets a holding. What the Chan court, in fact, ruled was
that it would not decide the argument that failure of a trial court to reject a hypothetical offer of
proof based on the mediation confidentiality rule was a due process violation. (Id. at pp. 1180–
1181, 116 Cal.Rptr.3d 122.)


6. Fraudulent Concealment of Evidence
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Plaintiff also seeks reversal based on the claim defendants withheld evidence in discovery. If he
had known of it, it “would have impacted his decision whether to settle **606  at the mediation.”
The trial court was “not persuaded” Regents concealed documents” and found plaintiff's claim he
“would have ‘altered [his] decision making process' ” to be “equivocal.” Because the court made
factual findings we review this using a substantial evidence standard, not de novo. (Foreman &
Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881, 92 Cal.Rptr. 162, 479 P.2d 362,.) And plaintiff
did not meet his burden to show there was insufficient evidence to support the court's findings.


[30]  [31]  To prevail on a substantial evidence claim a party must “ ‘set forth in [his] brief all the
material evidence on the point and not merely [its] own evidence.’ ” (Foreman & Clark Corp. v.
Fallon, supra, 3 Cal.3d at p. 881, 92 Cal.Rptr. 162, 479 P.2d 362, italics omitted). A party is also
required to support evidentiary claims with accurate record references (Nwosu v. Uba (2004) 122
Cal.App.4th 1229, 1246, 19 Cal.Rptr.3d 416), which plaintiff failed to do here. In his four and a half
pages of argument, the bulk of which was a recitation of or discussion about purported evidence,
plaintiff made only one reference to the record and it isnot *1305  sufficient to support all the
factual claims. We are not required to comb the record to locate evidence substantiating plaintiff's
recitation. (Ibid.) His failure to comply with these requirements forfeits this claim. (Foreman &
Clark Corp. v. Fallon, supra, 3 Cal.3d at p. 881, 92 Cal.Rptr. 162, 479 P.2d 362.) In the reply brief
plaintiff supplies some record references although they are still incomplete, but this is too little,
too late because defendants did not have the opportunity to respond.


7. Entire Agreement
[32]  Plaintiff complains the court erred by enforcing the stipulated settlement “without applying
the requirements of the [p]rocessing [l]etter.” He relies on language in the first page of the
stipulated settlement that provides the “[p]rocessing terms of letter dated 4/29/08 incorporated
herewith.” The trial court rejected this claim on the ground the processing letter dealt with the
subsequently drafted final settlement agreement and Regents was seeking to enforce only the
stipulated settlement. The court was correct.


8. Admissibility of Stipulated Settlement
[33]  Finally, we reject plaintiff's contention the stipulated settlement was not admissible because
protected by mediation confidentiality. Evidence Code section 1123 provides that a “written
settlement agreement” made during a mediation may be disclosed if it “is signed by the settling
parties and any of the following conditions are satisfied”: the agreement states it may be disclosed
or admitted or states it is binding or enforceable. (Evid.Code, § 1123, subds. (a), (b).) Here, the
stipulated settlement states that it “is binding on the parties and is admissible in court pursuant to
Evidence Code section 1123 and enforceable by motion of any party hereto....”
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In support of his claim plaintiff reiterates his assertions Yee's signature on behalf of Regents was
insufficient and the individual defendants had to have signed the stipulated settlement. We have
thoroughly discussed and discounted these arguments.


Plaintiff also maintains that Evidence Code section 1122 bars disclosure because there were two
other participants at the mediation who did not agree to disclosure. But plaintiff fails to provide
a citation to the record supporting this claim. Further, Evidence Code section 1122, subdivision
(a)(2) allows for disclosure when the “writing [is] prepared by or on behalf of fewer than all the
mediation participants” and **607  those participants agree to disclose. Thus, even if there were
other participants, since they were not parties to the stipulated settlement their consent was not
required.


*1306  DISPOSITION


The judgment is affirmed. We grant respondents' request for judicial notice and deny appellant's
request. Respondents are entitled to costs on appeal.


WE CONCUR: MOORE and ARONSON, JJ.


All Citations


201 Cal.App.4th 1289, 135 Cal.Rptr.3d 591, 161 Lab.Cas. P 61,214, 275 Ed. Law Rep. 350, 11
Cal. Daily Op. Serv. 15,058, 2011 Daily Journal D.A.R. 17,899


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Catastrophic Loss Protection: Umbrella Liability Insurance 


For most entities, the umbrella policy is the most important component in the organization's 
insurance portfolio. Umbrellas provide at least part of the high limits needed for catastrophic 
loss protection and in many instances, the umbrella is broader than underlying liability 
insurance. True umbrella coverage serves three principal functions, as illustrated in the 
following diagrams: 


Increased coverage limits: The umbrella 
policy is used to raise the limits of the 
underlying policies (working layers) to protect 
against catastrophic losses. Most umbrella 
policies provide limits in excess of underlying 
limits, although some may have a limit inclusive 
of underlying limits. 


Broader coverage: An umbrella policy should 
provide broader coverage than the combined 
scope of the underlying insurance. However, 
depending on the umbrella form, underwriting 
factors, the scope of coverage provided by 
underlying policies and other variables, the 
umbrella coverage actually may be more 
restrictive than underlying insurance. 


Drop-down feature: When underlying 
aggregate policy limits are reduced or exhausted 
through the payment ofloss, or when there is 
no underlying coverage, the umbrella should 
"drop down" to become the primary insurance 
for defense, indemnity and related expenses. 


Levels oflnsurance Coverage 


Umbrella policies have been described as "policies of insurance sold at comparatively modest 
cost to pick up where primary coverage ends, in order to provide an extended protection up to 
$1 million, $5 million, $10 million or more."3 Coverage under such a policy is regarded as 
excess over and above the primary coverage. This contrasts with "primary insurance coverage," 
whereby under the terms of the policy; liability attaches immediately upon the happening of an 
occurrence that gives rise to liability: 
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129 Cal.App.4th 1107
Court of Appeal, Fourth District, Division 3, California.


Jane ROE, Plaintiff and Appellant,
v.


McDONALD'S CORPORATION et al., Defendants and Respondents.


Nos. G032638, G032661.
|


May 27, 2005.


Synopsis
Background: Restaurant customer brought negligence action against restaurant, security services
company, and others, after she was allegedly sexually assaulted in restaurant's restroom.
Defendants moved for summary judgment, and the Superior Court, Orange County, Clay M. Smith,
J., granted the motion. Customer appealed.


Holdings: The Court of Appeal, Bedsworth, J., held that:


[1] declaration of customer's expert was not sufficient to establish that design and maintenance of
premises was below any applicable standard of care, and


[2] defendants had no duty to take special action to protect customer.


Affirmed.


West Headnotes (7)


[1] Appeal and Error Judgment
On appeal from summary judgment, restaurant customer who brought negligence action
against restaurant and others, after she was allegedly sexually assaulted in restaurant's
restroom, waived her claim that her expert witness's opinion raised a triable issue of
fact concerning the issues of negligence and causation, where she failed to affirmatively
challenge the trial court's evidentiary ruling, sustaining defendants' objections to the
expert's declaration, on the basis that it was speculative and based on conjecture.
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42 Cases that cite this headnote


[2] Appeal and Error De novo review
The appellate court reviews the trial court's decision granting summary judgment de novo,
considering all the evidence set forth in the moving and opposition papers except that to
which objections were made and sustained.


16 Cases that cite this headnote


[3] Appeal and Error Judgment
Where a plaintiff does not challenge the superior court's ruling sustaining a moving
defendant's objections to evidence offered in opposition to the summary judgment motion,
any issues concerning the correctness of the trial court's evidentiary rulings have been
waived.


49 Cases that cite this headnote


[4] Appeal and Error Form and requisites in general
Appeal and Error Points and arguments
An issue merely raised by a party without any argument or authority is deemed to be
without foundation and requires no discussion.


24 Cases that cite this headnote


[5] Judgment Matters of fact or conclusions
Judgment Torts
Declaration of restaurant customer's expert, in negligence action against restaurant after
customer was allegedly sexually assaulted in the restaurant's restroom, was not sufficient,
on motion for summary judgment, to establish that the design and maintenance of the
premises was actually below any applicable standard of care, or that any changes could
have been made that would have made a difference in the case; declaration merely stated,
in a conclusory fashion, that the premises might have been made safer than they were, and
therefore it failed to establish that the condition of the premises was below the standards
that a customer should reasonably expect under the circumstances.


4 Cases that cite this headnote
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[6] Detectives and Security Guards Authority, duty, and liability of private detectives
and security providers
Negligence Protection against acts of third persons
Restaurant and security services company had no duty to take special action to protect
restaurant customer who was allegedly sexually assaulted in restaurant's restroom, based
on her statements to restaurant employee and security guard that the alleged assailant
had made sexually suggestive facial expressions; viewed objectively, the circumstances
described by customer did not obligate either restaurant or security services company to
conclude that the man constituted a particular threat, inasmuch as he had committed no
crimes, made no threats, and had apparently departed.


See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 603; Cal. Jur. 3d,
Premises Liability, § 4 et seq.


3 Cases that cite this headnote


[7] Negligence Protection against acts of third persons in general
The duty to take particular security measures is determined by a balancing of foreseeability
of the criminal acts against the burdensomeness, vagueness, and efficiency of the proposed
security measures.
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*1109  OPINION


BEDSWORTH, J.



https://www.westlaw.com/Browse/Home/KeyNumber/125/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/125k4/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/125k4/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/272k1024/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284164500&pubNum=0122542&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284164500&pubNum=0122542&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic62eb96c26c311daaea49302b5f61a35&headnoteId=200668573900620180131110235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/272k1019/View.html?docGuid=Ic62eb96c26c311daaea49302b5f61a35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0302935701&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0364775501&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0364775501&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0174817801&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0338078101&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0129640801&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342136401&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0205789201&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Roe v. McDonald's Corp., 129 Cal.App.4th 1107 (2005)
29 Cal.Rptr.3d 127, 05 Cal. Daily Op. Serv. 4520, 2005 Daily Journal D.A.R. 6211


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


Jane Roe sued McDonald's Corporation, South Coast Plaza, Man–Cal, Inc., and Lincoln Security
Services, Inc., after she was allegedly sexually assaulted in the restroom of the McDonald's
restaurant located in South Coast Plaza. Shortly before the assault, Roe had seen her alleged
assailant just outside the restaurant, staring at her and making sexually suggestive facial
expressions. However, the man was gone by the time she reported his conduct to both a security
guard standing behind her in *1110  line and to the McDonald's cashier who took her order. Roe
alleged defendants were negligent in the design of the restaurant, which placed the restroom in a
remote location readily accessible to the outside, and because they failed to take steps to apprehend
the man (and otherwise protect her against the assault) after she had reported his strange behavior.


The trial court granted summary judgments in favor of all defendants, concluding Roe had failed
to raise a triable issue of fact concerning either her assertion defendants had acted negligently, or
her assertion that their alleged negligence had been a cause of her assault. We conclude the trial
court was correct.


In support of her contention the restaurant's purported negligent design was a cause of her injuries,
Roe offered only the **129  speculative and conclusory assertions of a “security” expert, to the
effect that the premises could have been designed and maintained in a manner that would have
made them safer. The trial court sustained defendants' objections to that declaration. On appeal,
Roe waived any contention that the court erred in doing so. Without that evidence, Roe herself
concedes causation cannot be established.


Roe's only other contention is that defendants were on notice of the fact she was in danger,
because she had informed both the security guard in line behind her at the McDonald's and the
McDonald's cashier who waited on her, that a “strange man” standing just outside the restaurant
had been staring at her and making sexually suggestive facial expressions. Although the man was
committing no crimes, and had apparently departed by the time of her report, Roe nonetheless
maintains defendants should have understood the man was a threat to her, and were obligated to
take specific measures to ensure he did not subsequently assault her. We cannot agree. Nobody but
Roe saw the man, and defendants were not required to adopt her subjective conclusions about his
intentions The objective facts she related amounted to “a very creepy guy was just outside looking
at me; he's gone now.” In our view, such a report did not put defendants on notice of danger to
their patrons. The judgments are affirmed.


* * *


According to Roe, 1  on August 22, 2002, she was shopping at South Coast Plaza with her 11–
year–old son, and a female friend. Roe and her son shopped *1111  separately from her friend for
a short while, but agreed to meet in front of the McDonald's restaurant in the mall at 2:00 p.m.
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When Roe and her son arrived in front of the McDonald's, her friend was not yet there, so they
sat on a bench to wait.


1 This case was decided on a summary judgment motion, so respondents cannot prevail by
challenging the veracity of Roe's story. At this point, a dispute of fact can only help her,
not them. Consequently, respondents' repeated suggestions that Roe may have fabricated
the entire incident are not pertinent. A summary judgment simply cannot be defended with
a credibility argument. For purposes of analyzing whether Roe's claims should have been
allowed to go to trial, we must presume Roe is telling the truth.


While sitting on the bench, Roe noticed a man standing in front of the McDonald's. She described
him as being in his 20's or early 30's, and wearing a wig. He was staring at her, licking his lips
in what she characterized as a sexual manner, wiggling his eyebrows and “taking his eyeglasses
on and off in a suggestive manner.”


By the time Roe's friend arrived, the man was gone. After Roe got in line at the McDonald's, she
spotted the man again. He was standing near the entrance to the McDonald's, and again he was
licking his lips and staring at her. Roe turned to the man standing in line behind her, who was
wearing a South Coast Plaza security uniform. After the man confirmed he was a mall security
officer, she reported the conduct of the suspiciously acting man. She told the officer what he had
been doing and characterized him as looking like a “sex maniac.” The security guard responded
by saying “okay, okay.” Although Roe pointed in the strange man's direction after describing his
conduct, the man had apparently once again departed. The security guard never saw him.


Roe remained in the McDonald's line and ordered food. When she placed her order, she also
informed the cashier of her experience with the strange man. There is no evidence the cashier saw
the man either.


**130  Having reported the strange man's conduct to two different people, Roe assumed that
“appropriate action” would be taken. She and her son and friend went to a table and sat down.
A few minutes later, Roe got up and went to the restroom. As soon as she entered the stall in
the bathroom, the man who had been watching her outside pushed his way in. He threatened
and sexually assaulted Roe. There was no evidence of any prior similar crimes, either at that
McDonald's specifically, or in the South Coast Plaza mall.


Roe filed this lawsuit, alleging that South Coast Plaza, Man–Cal, Inc. (the McDonald's franchisee)
and McDonald's had negligently designed and maintained the premises, creating an unreasonable
risk of injury to patrons, and that all defendants, including Lincoln Security, had failed to
reasonably respond to her reports of the suspicious man prior to her assault.
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*1112  Each of the defendants moved for summary judgment, arguing: (1) Roe had failed to
demonstrate that any of them had acted negligently, either in the design or maintenance of the
premises 2  or in their response to her reports about the suspicious man; and (2) she could not
demonstrate a causal link between any of their alleged acts or omissions and her injuries.


2 McDonald's contended that as a franchisor, it neither owned nor operated the restaurant
where Roe's alleged attack took place.


Roe opposed the motions, relying largely on the declaration of a “private security” expert,
Donald Reierson. Based upon his review of documents and evidence in the case, Reierson
offered some surprisingly far-ranging opinions, including some that bore no relationship to his
claimed expertise. For example, he opined that McDonald's, the franchisor of the restaurant,
actually maintained “complete control over the design, layout and construction of its franchisee's
restaurants,” and that its franchisees “follow strict guidelines in the day-to-day operations of their
businesses.”


With respect to the premises liability claim, Reierson also opined that the McDonald's restaurant at
South Coast Plaza was “negligently designed” and could have been “easily” designed in such a way
as to provide better security for patrons. He did not explain how that might have been done, nor did
he make any effort to compare the design of this restaurant to others in the industry. He complained
that the restrooms where Roe was assaulted were “isolated” from the restaurant, and too close
to an outside door. Again, he failed to explain what standards, if any, he was applying to reach
those conclusions. Reierson also suggested that the restaurant could have improved its restroom
security with closed-circuit cameras and better training of service personnel. But again, he failed
to identify any standards for usage of security cameras, and failed to specify any inadequacy in
the prior training of service personnel. Reierson then offered his conclusion the assault on Roe
“probably would not have occurred” if the remedial measures he suggested had been implemented
prior to that time.


Reierson also concluded that the response of both the security guard and the cashier to Roe's report
of the strange man was “wholly inadequate.” He stated that in response to such a report, “immediate
action was required. Security or police should have been summoned. While a proper investigation
would have required standing by plaintiff, and if necessary, physically removing the individual
from the premises ... even a more limited investigation ... would have substantially reduced, if
not eliminated the risk *1113  of **131  any later confrontation....” Again, however, Reierson
failed to include any basis for his opinion, such as standards and practices in the law enforcement,
security or restaurant industry.


Each of the defendants objected to Reierson's declaration, arguing it lacked foundation and was
rife with speculative and conjecture. The trial court sustained the objections, ruling Reierson's
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opinions as to causation were “insufficient” and “conjecture and speculation and not supported
by a factual basis.”


The court then granted summary judgments in favor of each defendant. Roe filed two separate
appeals from those judgments, 3  which we have consolidated.


3 Roe filed one notice of appeal from the judgments entered in favor of McDonald's Man–Cal
and South Coast Plaza on May 30, 2003, and a separate notice of appeal from the judgment
subsequently entered in favor of Lincoln Security on June 5, 2003.


I


[1]  On appeal, Roe continues to rely on the declaration of her “security expert,” Donald Reierson,
to demonstrate triable issues of fact concerning the issues of negligence and causation. However,
as noted above, the trial court sustained respondents' objections to the declaration, concluding it
was speculative and based upon conjecture. Although Roe asserts the court ruled “erroneously”
on that issue, and acknowledges the effect of that ruling was to “remove[ ] appellant's causation
evidence,” she also seems to believe that ruling is irrelevant on appeal, because “this Court will
review all of this evidence de novo.”


[2]  [3]  However, as explained by our Supreme Court in Johnson v. City of Loma Linda (2000)
24 Cal.4th 61, 65–66, 99 Cal.Rptr.2d 316, 5 P.3d 874, “[w]e review the trial court's decision
de novo, considering all the evidence set forth in the moving and opposition papers except that
to which objections were made and sustained.” (Italics added.) “ ‘Where a plaintiff does not
challenge the superior court's ruling sustaining a moving defendant's objections to evidence offered
in opposition to the summary judgment motion, ‘any issues concerning the correctness of the trial
court's evidentiary rulings have been waived. [Citations.] We therefore consider all such evidence
to have been “properly excluded.” [Citation.]’ (Lopez v. Baca (2002) 98 Cal.App.4th 1008, 1014–
1015 [120 Cal.Rptr.2d 281].)” (Alexander v. Codemasters Group Limited (2002) 104 Cal.App.4th
129, 140, 127 Cal.Rptr.2d 145, fn. omitted.)


*1114  The reason for this rule is that “[t]rial courts have a duty to rule on evidentiary objections.”
(City of Long Beach v. Farmers & Merchants Bank (2000) 81 Cal.App.4th 780, 784, 97 Cal.Rptr.2d
140.) “[R]uling on such evidentiary objections can involve a number of considerations more suited
to the trial court than the appellate courts, including an exercise of discretion in establishing the
record to be reviewed de novo.” (Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 236,
114 Cal.Rptr.2d 151.)
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Consequently, it was Roe's burden on appeal to affirmatively challenge the trial court's evidentiary
ruling, and demonstrate the court's error. She failed to do so. Her brief on appeal fails to identify
the court's evidentiary ruling as a distinct assignment of error, and there is no separate argument
heading or analysis of the issue. That alone is grounds to deem the argument waived. (Golden Day
Schools, Inc. v. Department of Education (1999) 69 Cal.App.4th 681, 695, fn. 9, 81 Cal.Rptr.2d 758
[“because [plaintiff's] argument is not preceded by an appropriate heading, it is **132  deemed
waived”]; see also Lester v. Lennane (2000) 84 Cal.App.4th 536, 586, 101 Cal.Rptr.2d 86 fn. 28
[“Lennane does not mention the judge's alleged bias against wealth in any argument heading in his
briefs. Therefore, to the extent he purports to make a separate argument that the judge displayed
such a bias, the point is waived.”].)


[4]  Moreover, “[a]n issue merely raised by a party without any argument or authority is deemed
to be without foundation and requires no discussion. (People v. Dougherty (1982) 138 Cal.App.3d
278, 282 [188 Cal.Rptr. 123].)” (Golden Day Schools, Inc. v. Department of Education, supra, 69
Cal.App.4th 681, 695, fn. 9, 81 Cal.Rptr.2d 758.)


Instead of affirmatively tackling the court's evidentiary rulings, Roe simply weaves the content of
Reierson's declaration throughout her brief, as if no objections had been sustained below. In fact,
we found only two sentences in the brief where Roe even acknowledges any criticism about the
sufficiency of the declaration. First, in the midst of the argument titled “Appellant was not required
to prove causation with absolute certainty,” she includes a single sentence followed by a citation:
“That appellant's security expert, Mr. Riererson's [sic ] testimony was comprised partly of opinion
does not render it speculative. (Juchert v. California Water Service Company (1940) 16 Cal.2d 500,
507, 106 P.2d 886.)” The case cited, Juchert, does not discuss the sufficiency of expert testimony.


Later, in an argument titled “Appellant Presented Sufficient Evidence to Show a Triable Issue of
Fact Existed as to Whether or not McDonald's Corp. Maintained Control Over the McDonald's
Restaurant,” she asserts that Reierson's opinion that the restaurant's layout posed an unreasonable
risk of *1115  danger to its patrons “was not speculative but was based upon proper foundation.”
She then reveals that foundation to be simply the string of conclusory statements from Reierson's
declaration: “that (1) the restrooms were isolated from the rest of the establishment (which could
have been easily have be [sic ] remedied by appropriate consideration of the security of patrons at
the time of design); (2) the proximity of the outside door to the restrooms prohibited control over
restroom users (which could have been easily have be [sic ] remedied by the security considerations
predictable by any security professional); (3) no after design steps were taken to improve security
(which could have easily have be [sic ] remedied by CTV cameras with signs at entry, or an
emergency call device); and (4) training of service personnel was inadequate (which could have
been easily remedied by implementing training protocol for all restaurant personnel).” 4



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999039577&pubNum=3484&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999039577&pubNum=3484&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000591094&pubNum=0003484&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982154389&pubNum=227&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982154389&pubNum=227&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999039577&pubNum=3484&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999039577&pubNum=3484&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940118507&pubNum=661&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940118507&pubNum=661&originatingDoc=Ic62eb96c26c311daaea49302b5f61a35&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Roe v. McDonald's Corp., 129 Cal.App.4th 1107 (2005)
29 Cal.Rptr.3d 127, 05 Cal. Daily Op. Serv. 4520, 2005 Daily Journal D.A.R. 6211


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


4 How would Reierson, as an expert in security, know that the placement of the restrooms
could have been “easily” remedied when the restaurant was designed? How exactly could
a security professional have “easily” remedied the purported problem with the proximity
to the outside door? Again, this appears to be a design issue, and there was no evidence
to support the conclusion that an “easy” fix was available. How would the installation of
“CTV” cameras at the entrance of the restroom have prevented an attack? Is the assumption
that a security guard would be watching the monitor at all times? Why not just post someone
at the door of every restroom? How would improved training of employees have stopped an
attack that happened within minutes of Roe reporting the recent presence of a strange man?


Roe offers no citations to any authority, and no analysis explaining why Reierson's list of
conclusory assertions should have been considered a sufficient basis for his **133  ultimate
conclusion that alterations to the design and maintenance of the premises “probably” would have
made a difference in this case. Instead, Roe has merely parroted the declaration's content, and
asserted that its conclusions should be considered by this court as support for her claims. That is
insufficient effort to merit review of the trial court's order.


We therefore adopt the trial court's determination that Reierson's declaration is speculative, and
based upon conjecture. That means we cannot consider it as support for her claims the allegedly
inadequate design and maintenance of the premises where she was assaulted constituted a cause
of that attack. Because Reierson's declaration constituted Roe's only evidence on that issue, the
court properly adjudicated that claim against her.


[5]  Even if the declaration were considered, it is woefully inadequate to establish either that the
design and maintenance of the premises was actually below any applicable standard of care, or that
any changes which theoretically could have been made would have made a difference in this case.


*1116  With respect to the standard of care, Reierson's declaration does nothing more that state,
in conclusory fashion, that the premises could have been configured in such a way as to provide
greater security in the restroom area, and that cameras and better trained employees would also
made things safer. He does not describe the premises in detail, nor does he discuss the level of
training actually given to employees. He does not mention what the standards of practice are in
the industry, nor compare these premises and employees to those of any other restaurant.


In essence, then, Reierson merely offers the opinion that the premises might have been made safer
than they were. But that, of course is true of virtually every premises. Such an observation does
not establish that the condition of the premises was below the standards that a customer should
reasonably expect under the circumstances.


As to causation, the declaration states only that if the premises had been altered in the manner
he suggests, “the assault probably would not have occurred.” He does not, however, explain how
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any of those changes would have made a difference in this case. The problem, of course, is that
no one knows how (or exactly when) Roe's assailant got into the restroom, where he might have
been lurking prior to that time, or whether, for example, he even used the nearby outside entrance
that concerned Reierson.


In Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 763, 107 Cal.Rptr.2d 617, 23 P.3d 1143, the
Supreme Court stated that where the identity of the assailant, as well as the specific circumstances
of the assault, are unknown, causation cannot be established by merely offering an expert's opinion
that additional security measures should have been taken. It is plaintiff's burden “to prove it was
‘more probable than not’ that additional security precautions would have prevented the attack.” (Id.
at p. 776, 107 Cal.Rptr.2d 617, 23 P.3d 1143.) The Supreme Court recognized the obvious danger
in allowing causation to be inferred from the very fact that additional security measures might (or
even should) have been taken: “[Such a rule] seemingly would prevent summary judgment on the
causation issue in every case in which the defendant failed to adopt increased security measures
of some kind. Nola M. observes that ‘it would be grossly unfair to permit a lay jury, after the fact,
to determine in any case that security measures were “inadequate,” particularly in light of the fact
that the decision would always be **134  rendered in a case where the security had, in fact, proved
inadequate....’ (Nola M. [v. University of Southern *1117  California (1993) ] 16 Cal.App.4th
[421,] 429 [20 Cal.Rptr.2d 97].) Similarly, in Sharon P. [v. Arman, Ltd. (1999) ] 21 Cal.4th
[1181,] 1194 [91 Cal.Rptr.2d 35, 989 P.2d 121], we quoted with approval a legal commentator's
observation that if we simply relied on hindsight, the mere fact that a crime has occurred could
always support the conclusion that the premises were inherently dangerous.” (Saelzler v. Advanced
Group 400, supra, 25 Cal.4th at p. 778, 107 Cal.Rptr.2d 617, 23 P.3d 1143.)


Thus, the court concluded: “Where, as here, there is evidence that the assault could have
occurred even in the absence of the landlord's negligence, proof of causation cannot be based on
mere speculation, conjecture and inferences drawn from other inferences to reach a conclusion
unsupported by any real evidence, or on an expert's opinion based on inferences, speculation and
conjecture.” (Saelzler v. Advanced Group 400, supra, 25 Cal.4th at p. 775, 107 Cal.Rptr.2d 617,
23 P.3d 1143; see also Thompson v. Sacramento City Unified School Dist. (2003) 107 Cal.App.4th
1352, 1373, 132 Cal.Rptr.2d 748, [“while expert criticism of the defendant's security measures
may establish abstract negligence, an expert's speculative and conjectural conclusion that different
measures might have prevented an injury cannot be relied upon to establish causation”].)


Roe attempts to distinguish those “abstract negligence” cases by arguing “this case involves
specific notice of a particular individual, not generalized reliance on prior occurrences indicative
of a dangerous condition, with liability arising from Respondents' lack of a response to an
identified threat.” But the distinction makes no sense in the context of the premises liability claim.
Respondents could not be expected to alter the design or maintenance of their premises in the few
minutes between when Roe saw the strange man and when he assaulted her.
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II


[6]  Roe's second basis for liability fares no better. She argues, in essence, that because she
specifically notified defendants about the strange man making sexually suggestive faces at her,
they had a duty to take special action to protect her against the alleged danger he represented, even
in the absence of prior criminal conduct on the premises. 5  She cites Trujillo v. G.A. Enterprises,
Inc. (1995) 36 Cal.App.4th 1105, 43 Cal.Rptr.2d 36, and Rosh v. Cave Imaging Systems, Inc. (1994)
26 Cal.App.4th 1225, 32 Cal.Rptr.2d 136, in support of her contention. Both cases, however, are
distinguishable.


5 This theory of liability was also supported in part by Reierson's declaration, and the court
likewise sustained Lincoln's objection to it. However, the facts bearing upon whether
defendants had any duty to act in response to Roe's report are found elsewhere in the record,
so we consider the contention separately.


*1118  In Trujillo, a group of teenagers followed the plaintiff into a McDonald's. A security
guard entered right after them. The teenagers confronted Trujillo, one of the boys accusing him
of “jumping” his cousin. Trujillo denied it, and a girl in the group attempted to strike him. The
security guard then grabbed the girl and took her outside, leaving Trujillo inside with the rest of
the angry group. They proceeded to beat him before the security guard returned. Although the trial
court granted summary judgment in favor of defendants, the Court of Appeal reversed, finding
a triable issue of fact as to whether the security guard had acted reasonably to **135  extricate
Trujillo from a “threatening situation.” (Trujillo v. G.A. Enterprises, Inc., supra, 36 Cal.App.4th
at p. 1109, 43 Cal.Rptr.2d 36.)


In this case, by contrast, no attack was launched on Roe in the security guard's presence. Nor did
defendants have any reason to believe that Roe had become, as she now claims, the subject of
a “known threat” by a “known potential sexual predator ... on the loose in the ... mall.” Nobody
other than Roe even saw the alleged assailant. Thus, defendants' only notice of the “threatening
behavior” was through Roe's own description, i.e., a man wearing a wig had been staring at her
while wiggling his eyebrows and licking his lips, but had then departed.


Whatever Roe herself may have intuitively felt about the man's appearance and intentions, or
been convinced of in the cold clear light of hindsight, are not objective facts. Neither the Lincoln
Security guard nor the McDonald's cashier could be expected to adopt Roe's fearful conclusions
about a man they had not even seen. Viewed objectively, the fact he wore a wig suggests nothing
sinister. Some people, including men, wear them for reasons unrelated to criminal conduct. And
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the man's behavior, while possibly intended to be disturbing, might also seem merely juvenile,
depending upon other circumstances.


The circumstances described by Roe, viewed objectively, did not obligate either Lincoln Security,
or McDonald's, to conclude that the man described by Roe constituted a particular threat to her or
anyone else. He had committed no crimes, made no threats, and (most importantly) had apparently
departed.


In Rosh, the other case relied upon by Roe, the defendant was the security company regularly
employed to patrol and secure the premises of plaintiff's employer. Its employees were instructed
generally on the danger posed by terminated employees, and had been warned several times not
to allow a *1119  particular former employee to enter the premises. Despite the guards' repeated
assurance that they would “take care of it,” the former employee was allowed to enter several
times. After his third or fourth unauthorized entry, he shot the plaintiff on the premises. According
to Roe, Rosh is “on point” because in both that case and this, the security company had been
informed of a specific threat and “ignored the danger.”


But again, the “danger” in this case was a subjective conclusion drawn by Roe about a man
no one else saw, and who was apparently no longer present. While Roe suggests such a report
obligated defendants to do something, either to apprehend the man or to secure Roe's own safety,
we disagree. 6  In the absence of a more definite threat, or some other criminal activity, Defendants
could not be expected to undertake significant efforts such as conducting a search for the suspicious
man, providing a personal security escort for Roe, or beginning an immediate process of securing
all the women's restrooms or other potentially secluded areas.


6 On this point, Roe had also obtained an opinion from Reierson, to the effect that defendants
were required to take “immediate” action in response to Roe's report of the strange man. He
stated that police “should have been summoned” and that a proper investigation “would have
required standing by plaintiff.” But even if the trial court had not already sustained Lincoln's
objection, we note that as with Reierson's other opinions, he provided no foundation for
those conclusions. He does not, for example, offer any hints as to the standards employed
in the security industry to determine what level of response is appropriate in a given set of
circumstances.


[7]  As our Supreme Court explained in **136  Ann M. v. Pacific Plaza Shopping Center (1993)
6 Cal.4th 666, 679, 25 Cal.Rptr.2d 137, 863 P.2d 207, the duty to take particular security measures
is determined by “a balancing of ‘foreseeability’ of the criminal acts against the ‘burdensomeness,
vagueness, and efficacy’ of the proposed security measures. [Citation.]” Here, there was little,
if any objective evidence that foretold the assault on Roe. There is a huge leap between making
eyes at a woman (even creepy “sex maniac” eyes) and physically assaulting her in a restroom.
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In fact, Roe offered no evidence at all of any correlation between those two behaviors. On the
other hand, it would be a significant burden for defendants to undertake any of the security efforts
mentioned above, and we cannot conclude they should be expected to do so each time one mall
patron acted inappropriately from afar toward another—especially if the offending patron then
apparently departed the scene.


At most, in the wake of Roe's report, defendants might have been expected to keep an eye out for
the strange man, and in the event he appeared, to observe him for further suspicious behavior. But
because there is no evidence *1120  that any of defendants' representatives had an opportunity
to do so in the short time period before Roe encountered the man in the restroom, any failure of
defendants to conduct such observation could not be considered a cause of her assault.


The judgment is affirmed. Respondents are to recover their costs on appeal.


WE CONCUR: RYLAARSDAM, Acting P.J., and MOORE, J.


All Citations


129 Cal.App.4th 1107, 29 Cal.Rptr.3d 127, 05 Cal. Daily Op. Serv. 4520, 2005 Daily Journal
D.A.R. 6211
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140 Cal.App.4th 874
Court of Appeal, Second District, Division 1, California.


SAFECO INSURANCE COMPANY OF AMERICA et al., Petitioners,
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The SUPERIOR COURT of Los Angeles County, Respondent;
Century Surety Company, Real Party in Interest.


No. B189637.
|


June 22, 2006.
|


Rehearing Denied July 17, 2006.
|


Review Denied Aug. 30, 2006.


Synopsis
Background: Settling liability insurers brought action for equitable contribution against
nonparticipating insurer, alleging that nonparticipating insurer breached its duty to defend in
underlying actions against insureds. Settling insurers moved for summary judgment or, in the
alternative, summary adjudication, and the Superior Court, Los Angeles County, No. BC314676,
Aurelio Munoz, J., denied motion. Settling insurers filed petition for writ of mandate.


[Holding:] The Court of Appeal, Vogel, J., held that settling insurers met their burden of proof
when they made prima facie showing of coverage under nonparticipating insurer's policy, which
shifted burden of proof to nonparticipating insurer to prove absence of actual coverage.


Petition granted in part, denied in part.


West Headnotes (13)


[1] Insurance Contribution Among Insurers
Insurance Actions
Settling liability insurers met their burden of proof in action for equitable contribution
against nonparticipating insurer when settling insurers made a prima facie showing of
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coverage under nonparticipating insurer's policy, which was the same showing necessary
to trigger nonparticipating insurer's duty to defend; burden of proof then shifted to
nonparticipating insurer to prove the absence of actual coverage.


See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2005) ¶
8:71 et seq (CAINSL Ch. 8-B).


34 Cases that cite this headnote


[2] Insurance In general;  standard
Insurance Pleadings
Insurer's duty to defend runs to claims that are merely potentially covered, in light of facts
alleged or otherwise disclosed.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 270 et seq.


6 Cases that cite this headnote


[3] Insurance In general;  nature and source of duty
Insurer's duty to defend entails the rendering of a service, viz., the mounting and funding
of a defense in order to avoid or at least minimize liability.


[4] Insurance Tender or other notice
Insurer's duty to defend arises as soon as tender is made.


1 Case that cites this headnote


[5] Insurance Termination of duty;  withdrawal
Insurer's duty to defend is discharged when the action is concluded or earlier, if it is shown
that no claim can in fact be covered.


[6] Insurance In general;  standard
Insurer's duty to defend is broader than its duty to indemnify.


12 Cases that cite this headnote
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[7] Insurance Contribution Among Insurers
Equitable contribution apportions costs among insurers sharing the same level of liability
on the same risk as to the same insured, and is available when several insurers are obligated
to indemnify or defend the same loss or claim, and one insurer has paid more than its share
of the loss or defended the action without any participation by the others.


16 Cases that cite this headnote


[8] Insurance Contribution Among Insurers
The purpose of the rule of equitable contribution among insurers is to accomplish
substantial justice by equalizing the common burden shared by coinsurers, and to prevent
one insurer from profiting at the expense of others.


15 Cases that cite this headnote


[9] Insurance Contribution Among Insurers
Insurance Actions
In an action by an insurer to obtain contribution from a coinsurer, the inquiry is whether
the nonparticipating coinsurer had a legal obligation to provide a defense or indemnity
coverage for the claim or action prior to the date of settlement, and the burden is on the
party claiming coverage to show that a coverage obligation arose or existed under the
coinsurer's policy.


34 Cases that cite this headnote


[10] Insurance Presumptions
When a duty to defend is shown, nonparticipating coinsurers are presumptively liable for
both the costs of defense and settlement.


19 Cases that cite this headnote


[11] Insurance Insurer's Duty to Indemnify in General
Insurer's duty to indemnify runs to claims that are actually covered, in light of the facts
proved.


6 Cases that cite this headnote
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[12] Insurance Insurer's Duty to Indemnify in General
Insurance Accrual;  conditions precedent
Insurer's duty to indemnify entails the payment of money in order to resolve liability, and
it arises only after liability is established.


2 Cases that cite this headnote


[13] Insurance Actions
Although a nonparticipating coinsurer waives its right to challenge the reasonableness of
the amount of a settlement, it retains its right to raise other coverage defenses as affirmative
defenses in a contribution action, which means that the recalcitrant coinsurer has the
burden of proof on those issues.


15 Cases that cite this headnote


Attorneys and Law Firms


**842  Summers & Shives, Robert V. Closson and Ian G. Williamson, San Diego, for Petitioners.


No appearance for Respondent.


Woolls & Peer, John E. Peer, Los Angeles; Dunn Koes, Pamela E. Dunn and Daniel J. Koes,
Pasadena, for Real Party in Interest.


Sonnenschein Nath & Rosenthal, Paul E.B. Glad and David R. Simonton, San Francisco, for the
Association of California Insurance Companies, TIG Insurance Company and Fairmont Specialty
Insurance Company as Amici Curiae on behalf of Real Party in Interest.


Opinion


VOGEL, J.


*877  We hold that in an action for equitable contribution by a settling insurer against a
nonparticipating insurer, the settling insurer has met its burden of proof when it makes a prima facie
showing of coverage under the nonparticipating insurer's policy—the same showing of potential
coverage necessary to trigger the nonparticipating insurer's duty to defend—and that the burden
of proof then shifts to the recalcitrant insurer to prove the absence of actual coverage.
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FACTS


A.


Thirteen construction companies purchased commercial general liability insurance from either
Safeco Insurance **843  Company of America or American States Insurance Company, and the
same 13 insureds later purchased additional commercial general liability policies from Century
Surety Company. All of the policies were primary for the relevant times, and all provided coverage
for property damage that occurred within the policy period and arose from the scope of the
contractors' work.


In 17 separate lawsuits, the 13 insureds were sued for property damage allegedly arising from
their work during the periods covered by the Safeco, American States, and Century policies. In
each case, the insured tendered its defense to its two insurers (either to Safeco and Century or to
American States and Century). In every case, Safeco and American States accepted the tenders
and provided a defense under a reservation of rights (and provided indemnity in those cases that
settled), but Century rejected all tenders and refused to participate, relying on an “other insurance”
provision in its policies to support its position that its policy provided only excess coverage to the
insured's other insurance.


B.


In April 2004, Safeco and American States (collectively Safeco) sued Century for equitable
contribution and declaratory relief, alleging that Century had breached its duty to defend the
carriers' mutual insureds, thus obligating Century to reimburse Safeco for its equitable share of
the costs of defense and settlements of the underlying actions. Century answered and discovery
ensued. By a summary adjudication motion addressing several of Safeco's causes of action, the
trial court resolved the “other insurance” issue in favor of Safeco and against Century.


*878  C.


Safeco then moved for summary judgment or, alternatively, for summary adjudication of its
remaining claims. In response, Century tried a different approach, contending Safeco had the
burden to prove, for each settlement, (1) that Century had a duty to defend based on a potential
for coverage, and (2) that there was in fact actual coverage under the Century policies. Safeco
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disagreed, contending all it had to prove to establish Century's liability was a “potential for
coverage” triggering a duty to defend.


In February 2006, the trial court denied the motion with this explanation: “In most of the
[underlying] cases, the complaints are very general.... [A]s to all of the causes of action there is
an issue as to whether the alleged damages took place during a period of time when Century's
policies were in effect. Without the possibility of coverage there is no duty to defend. Even if there
was a showing of possible coverage so that there was a duty to defend, [Safeco] would not be
entitled to contribution until [it] established as a matter of law that there was coverage. (Truck
Ins. Exch. v. Unigard Ins. Co. (2000) 79 Cal.App.4th 966, 974, 94 Cal.Rptr.2d 516.) This they
have not done.” (Italics added.) 1


1 On the same day, in a related case (Truck Insurance Exchange v. Century Surety Insurance
Co. (Super.Ct.L.A.County, No. 319096)), the same trial court denied a similar summary
judgment motion by Truck but granted summary adjudication with regard to several causes
of action where “the evidence reveal[ed] the [underlying] complaints alleged incidents that
occurred during Century's coverage period. Thus there was a duty to defend in each of those
cases. [¶] ... At that point the burden shifted to Century to show the alleged damage was
not covered as a matter of law. (Maryland Cas. Co. v. National American Ins. Co. of Calif.
(1996) 48 Cal.App.4th 1822, 1832, 56 Cal.Rptr.2d 498.) Because Century has not pointed
to any evidence showing there was no coverage, Truck is entitled to summary adjudication”
subject to proof of damages. (Italics added.) In our case, the trial court held that, assuming
a showing of possible coverage sufficient to trigger Century's duty to defend, Safeco would
be entitled to contribution only if it established as a matter of law that there was coverage. In
the related case described in this footnote, the trial court held just the opposite—that Truck
(which stands in the same position as Safeco), having shown a duty to defend, shifted the
burden to Century to prove that, in fact, there was no coverage.


**844  In March, Safeco filed a petition for a writ of mandate challenging the trial court's ruling
in its entirety. For our part, we stayed proceedings in the trial court and issued an order to show
cause to address “the trial court's finding that, assuming ‘there was a showing of possible coverage
so that [Century] had a duty to defend, [Safeco] would not be entitled to contribution until [it]
established as a matter of law that there was coverage [under the Century policies].’ ”


*879  DISCUSSION


[1]  [2]  [3]  [4]  [5]  [6]  The parties agree that a settling insurer seeking equitable contribution
from a nonparticipating coinsurer need only establish a potential for coverage under the
recalcitrant coinsurer's policy in order to obtain contribution for the costs of defense, but they
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disagree about the showing necessary to obtain contribution for a settlement—with Safeco
contending the showing is the same for settlements as it is for costs of defense, while Century
insists that actual coverage must be shown. For the equitable and public policy reasons explained
below, we agree with Safeco that, once it has made a prima facie showing of coverage (that is,
of potential liability triggering a duty to defend), it has met its burden of proof—and the alleged
absence of actual coverage under the nonparticipating coinsurer's policy is a defense which the
coinsurer must raise and prove. 2


2 An insurer's “duty to defend runs to claims that are merely potentially covered, in light of
facts alleged or otherwise disclosed.... It entails the rendering of a service, viz., the mounting
and funding of a defense ... in order to avoid or at least minimize liability.... It arises as soon
as tender is made.... It is discharged when the action is concluded [or] earlier, if it is shown
that no claim can in fact be covered.... [¶][T]he insurer's duty to defend is broader than its
duty to indemnify.” (Buss v. Superior Court (1997) 16 Cal.4th 35, 46, 65 Cal.Rptr.2d 366,
939 P.2d 766.)


A.


[7]  [8]  Equitable contribution apportions costs among insurers sharing the same level of liability
on the same risk as to the same insured, and is available when several insurers are “ ‘obligated to
indemnify or defend the same loss or claim, and one insurer has paid more than its share of the
loss or defended the action without any participation by the others.’... ‘The purpose of this rule of
equity is to accomplish substantial justice by equalizing the common burden shared by coinsurers,
and to prevent one insurer from profiting at the expense of others.’ ” (Maryland Casualty Co. v.
Nationwide Mutual Ins. Co. (2000) 81 Cal.App.4th 1082, 1089, 97 Cal.Rptr.2d 374; Civ.Code, §
1432; Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2005) ¶¶ 8:65
to 8:66.1, pp. 8–22 to 8–25.)


[9]  In an action by an insurer to obtain contribution from a coinsurer, the inquiry is whether
the nonparticipating coinsurer “had a legal obligation ... to provide [a] defense [or] indemnity
coverage for the ... claim or action prior to [the date of settlement],” and the burden is on the party
claiming coverage to show that a coverage obligation arose or existed under **845  the coinsurer's
policy. (American Continental Ins. Co. v. American Casualty Co. (2001) 86 Cal.App.4th 929,
938, 103 Cal.Rptr.2d 632; *880  American Star Ins. Co. v. Insurance Co. of the West (1991) 232
Cal.App.3d 1320, 1325, 284 Cal.Rptr. 45.) This is what courts mean when they say they will not
order a coinsurer to contribute to a loss that it had no obligation to pay under the terms of its policy.
(American Continental Ins. Co. v. American Casualty Co., supra, 86 Cal.App.4th at pp. 938–939,
103 Cal.Rptr.2d 632.)
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[10]  When a duty to defend is shown, nonparticipating coinsurers are presumptively liable for
both the costs of defense and settlement. (E.g., Travelers Casualty & Surety Co. v. Century Surety
Co. (2004) 118 Cal.App.4th 1156, 1159, 13 Cal.Rptr.3d 526; Century Surety Co. v. United Pacific
Ins. Co. (2003) 109 Cal.App.4th 1246, 1260, 135 Cal.Rptr.2d 879; Fireman's Fund Ins. Co. v.
Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1307–1309, 77 Cal.Rptr.2d 296.) On the
more precise issue of just how much the nonparticipating coinsurer has to pay, the courts have
held that, by its refusal to participate, the recalcitrant coinsurer waives the right to challenge the
reasonableness of defense costs and amounts paid in settlement (because any other rule would
render meaningless the insured's right to settle). (United Services Automobile Assn. v. Alaska Ins.
Co. (2001) 94 Cal.App.4th 638, 644, 114 Cal.Rptr.2d 449; American Star Ins. Co. v. Insurance
Co. of the West, supra, 232 Cal.App.3d at pp. 1332–1333, 284 Cal.Rptr. 45; Croskey et al., Cal.
Practice Guide: Insurance Litigation, supra, ¶¶ 8:67.20 to 8:67.22, pp. 8–29 to 8–30.)


B.


None of the cited cases have considered the point Century makes here—that its liability for a share
of the settlements depends on the settling insurers' ability to prove actual coverage of the settled
claims under Century's policies—that is, that it is Safeco's burden to prove that Century had a
duty to indemnify their mutual insureds. We consider the burden of proof issue here, and reject
Century's view.


[11]  [12]  An insurer's duty to indemnify “runs to claims that are actually covered, in light of
the facts proved.... By definition, it entails the payment of money in order to resolve liability.... It
arises only after liability is established.” (Buss v. Superior Court, supra, 16 Cal.4th at p. 46, 65
Cal.Rptr.2d 366, 939 P.2d 766.) By settling, however, the parties forgo their right to have liability
“established” by a trier of fact, and the settlement “becomes presumptive evidence of the [insured's]
liability and the amount thereof, which presumption is subject to being overcome by proof.... ‘A
contrary rule would make the right to settle meaningless....' ” (Phoenix Ins. Co. v. United States
Fire Ins. Co. (1987) 189 Cal.App.3d 1511, 1526–1527, 235 Cal.Rptr. 185 [equitable indemnity
action]; Isaacson v. California Ins. Guarantee Assn. (1988) 44 Cal.3d 775, 791–792, 244 Cal.Rptr.
655, 750 P.2d 297 [same presumption when insured settles a claim, then sues insurer to recover
the amount of the settlement].)


[13]  *881  Although a nonparticipating coinsurer waives its right to challenge the reasonableness
of the amount of a settlement, it retains its right to raise other coverage defenses as affirmative
defenses in a contribution action—which means, of course, that the recalcitrant coinsurer has the
burden of proof on those issues. (Croskey et al., Cal. Practice Guide: Insurance Litigation, supra,
¶¶ 8:71 to 8:113, pp. 8–32 to 8–37; **846  Hartford Casualty Ins. Co. v. Travelers Indemnity Co.
(2003) 110 Cal.App.4th 710, 721–722, 2 Cal.Rptr.3d 18; Montrose Chemical Corp. v. Superior
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Court (1993) 6 Cal.4th 287, 300, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) Accordingly, while we agree
with Century that it must contribute to the settlements only if there was actual coverage under its
policies, we agree with Safeco that in the circumstances of this case—where Century's duty to
defend is undisputed, and where by law the settlements are presumptively reasonable—the burden
of proof is on Century to establish that there was no coverage (and not on Safeco to prove the
opposite).


Because the issue before us falls squarely within the rule permitting a nonparticipating insurer
to raise coverage issues as affirmative defenses in an action in which the settling insurers seek
equitable contribution (Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶¶ 8:71
to 8:113, pp. 8–32 to 8–37; Hartford Casualty Ins. Co. v. Travelers Indemnity Co., supra, 110
Cal.App.4th at pp. 721–722, 2 Cal.Rptr.3d 18; Montrose Chemical Corp. v. Superior Court,
supra, 6 Cal.4th at p. 300, 24 Cal.Rptr.2d 467, 861 P.2d 1153), we decline Century's invitation
to diverge from this standard by adopting a rule that would encourage insurance companies
to disavow their contractual responsibilities to their insureds (Amato v. Mercury Casualty Co.
(1997) 53 Cal.App.4th 825, 839, 61 Cal.Rptr.2d 909) and, by extension, their responsibilities
to coinsurers. Instead, we hold that in an action for equitable contribution by a settling insurer
against a nonparticipating insurer, the settling insurer has met its burden of proof when it makes a
prima facie showing of coverage under the nonparticipating insurer's policy—the same showing
necessary to trigger the recalcitrant insurer's duty to defend—and that the burden of proof then
shifts to the nonparticipating insurer to prove the absence of actual coverage. (Aydin Corp. v. First
State Ins. Co. (1998) 18 Cal.4th 1183, 1193, 77 Cal.Rptr.2d 537, 959 P.2d 1213 [assuming the
normal burden of proof would be otherwise, it is properly altered based on “ ‘ “the knowledge of
the parties concerning the particular fact, the availability of the evidence to the parties, the most
desirable result in terms of public policy in the absence of proof of the particular fact, and the
probability of the existence or nonexistence of the fact” ’ ”].)


DISPOSITION


The petition is granted insofar as it seeks a determination that, in this action for equitable
contribution by two settling insurers against a nonparticipating insurer, the settling insurers (Safeco
and American States) have met *882  their burden when, with regard to each of the underlying
cases, they have made a prima facie showing of coverage under the nonparticipating insurer's
(Century's) policy—the same showing necessary to trigger Century's duty to defend—and that the
burden then shifts to Century to prove the absence of actual coverage. In all other respects, the
petition is denied. Safeco and American States are awarded their costs of these writ proceedings.
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MALLANO, Acting P.J., and ROTHSCHILD, J., concur.


All Citations


140 Cal.App.4th 874, 44 Cal.Rptr.3d 841, 06 Cal. Daily Op. Serv. 5462, 06 Daily Journal D.A.R.
7962


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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52 Cal.App.5th 19
Court of Appeal, First District, Division 4, California.


SANTAFE BRAUN, INC., Plaintiff and Appellant,
v.


INSURANCE COMPANY OF NORTH AMERICA et al., Defendants and Appellants.


A151428
|


Filed 7/13/2020


Synopsis
Background: Insured brought action against excess liability insurers for declaratory judgment
that primary policies were exhausted and excess coverage had attached for asbestos claims
from exposure to materials at oil refineries. The Superior Court, San Francisco County, No.
CGC04428686, Richard Alan Kramer and Mary E. Wiss, JJ., interpreted excess policies to require
horizontal exhaustion of all primary policies, rather than vertical exhaustion of policies underlying
excess policy. Appeal and cross-appeal were taken.


Holdings: The Court of Appeal, Pollak, J., held that:


[1] first-level excess policies did not require horizontal exhaustion of all primary policies;


[2] excess policies attached upon exhaustion of the overlapping primary policies;


[3] policy that attached upon satisfaction of deductible amount did not require horizontal
exhaustion of all primary policies; and


[4] insured was not required to prove that primary insurers correctly allocated asbestos claims.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Complaint for Declaratory Relief.
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West Headnotes (11)


[1] Appeal and Error Construction, interpretation, and application in general
Whether an excess insurer's policy is subject to horizontal or vertical exhaustion is a matter
of contract interpretation subject to de novo review.


[2] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


[3] Insurance Ambiguity in general
The fact that a term is not defined in insurance policies does not make it ambiguous.


[4] Insurance Ambiguity in general
Disagreement concerning the meaning of a phrase in an insurance policy or the fact that
a word or phrase isolated from its context is susceptible of more than one meaning does
not make the language ambiguous.


[5] Insurance Scope of coverage
First-level excess liability policies did not require horizontal exhaustion of all primary
policies for continuous losses from asbestos exposure extending over periods in multiple
primary policies, but insured was entitled to vertical exhaustion to reach excess policy
once primary policy specified in excess policy was exhausted; if horizontal exhaustion
of all primary insurance were required, the level of liability at which excess coverage
would attach would be unascertainable, premium differences between primary and
excess policies did not justify interpretation rendering attachment point unpredictable,
“other insurance” clauses were ambiguous in making coverage excess over other valid
and collectable insurance, and differing defense obligations did not compel horizontal
exhaustion.


4 Cases that cite this headnote
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[6] Insurance Effect of other insurance
An excess liability insurer has no duty to defend unless the underlying primary insurance
is exhausted, absent policy language to the contrary.


1 Case that cites this headnote


[7] Insurance Scope of coverage
Absent an explicit policy provision to the contrary, the insured becomes entitled to the
coverage it purchased from excess liability carriers once the primary policies specified in
the excess policy have been exhausted.


2 Cases that cite this headnote


[8] Insurance Scope of coverage
Excess liability policies that overlapped with period of primary policies attached upon
exhaustion of the overlapping primary policies for continuous losses from asbestos
exposure extending over periods in multiple primary policies, even though excess policies
did not contain schedules identifying the primary or underlying insurance and also
included a generally worded “other insurance” provision; the excess policies stated
agreements on anniversary dates of primary policies.


3 Cases that cite this headnote


[9] Insurance Scope of coverage
Excess liability policy that attached upon satisfaction of deductible amount did not require
horizontal exhaustion of all primary policies for continuous losses from asbestos exposure
extending over periods in multiple primary policies, even though policy incorporated a
generally worded “other insurance” clause from another policy.


[10] Appeal and Error Insurance
Error in requiring horizontal exhaustion of all primary liability policies, rather than vertical
exhaustion of policies underlying excess policy, before excess insurer was liable, required
reversal, even though insured did not present admissible evidence of exhaustion of any
primary policy; insured had no reason to introduce evidence of vertical exhaustion.


1 Case that cites this headnote
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[11] Insurance Evidence
Insured was not required to prove that primary liability insurers correctly allocated
asbestos claims involving oil refineries as products liability, rather than premises or
operations, claims in order to establish prima facie case of exhaustion of primary coverage
and attachment of excess coverage, but insured could rely on primary insurers' allocation;
excess insurers were not prevented from challenging allocation with respect to any claim.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]


**694  Trial court: City & County of San Francisco Superior Court, Trial judge: Honorable
Richard A. Kramer and Mary E. Wiss (City & County of San Francisco Super. Ct. No.
CGC04428686)
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Counsel for Plaintiff and Appellant SantaFe Braun, Inc.: MORGAN, LEWIS & BOCKIUS LLP,
Thomas M. Peterson, Jeffrey S. Raskin, San Francisco, Michel Y. Horton, David S. Cox, Los
Angeles.


Counsel for Defendants and Appellants on behalf of excess insurers: NICOLAIDES FINK
THORPE MICHAELIDES SULLIVAN LLP, Sara M. Thorpe, San Francisco, BERKES CRANE
ROBINSON & SEAL LLP, Steven M. Crane, Barbara S. Hodous, Los Angeles.


Opinion


POLLAK, P.J.


*21  In this action, SantaFe Braun, Inc. (Braun), formerly known as C.F. Braun & Co., seeks
coverage for numerous asbestos-related claims under various excess insurance policies. In phased
proceedings lasting over 10 years, the trial court entered judgment in favor of the excess insurers
based on Braun's failure to establish that the primary and, in some cases, underlying layers of
excess insurance had been exhausted. 1


1 The excess insurers remaining in the litigation on appeal are, TIG Insurance Company,
United States Fire Insurance Company, Associated International Insurance Company,
Everest reinsurance Company, Allianz Underwriters Insurance Company, First State
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Insurance Company, New England Reinsurance Company Corporation, Insurance
Corporation of New York, Pennsylvania Lumbermans Mutual Insurance Company,
Progressive Casualty Insurance Company, Ranger Insurance Company, Republic Insurance
Company and Houston General Insurance Company.


On appeal, Braun challenges the trial court's interpretation of the policies as requiring exhaustion
of all underlying layers of insurance (horizontal exhaustion) rather than exhaustion of only those
policies specified in each policy (vertical exhaustion). **695  Braun also contends the trial court
abused its discretion in refusing to consider additional evidence of exhaustion presented almost
four years after the evidentiary phase of the trial was completed.


After briefing was complete, the Supreme Court decided Montrose Chemical Corp. of California
v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose III), 2  in
which the court addressed the sequence in which the insured could access its excess insurance
policies for coverage of claims for continuous environmental damage caused between 1947 and
1982. Interpreting the language of the excess policies before it, the court in Montrose III held the
insured “is entitled to access otherwise available coverage under any excess policy once it has
exhausted directly *22  underlying excess policies for the same policy period.” (Id. at p. 222, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) We requested and have received supplemental briefing addressing
the effect of the Supreme Court's decision on the present appeal.


2 The Supreme Court's decision is the third in the Montrose action. We refer to the most recent
decision as Montrose III to be consistent with the short forms used frequently to describe
the Montrose decisions.


We now conclude, based on the reasoning in Montrose III, that the trial court erred in interpreting
the policies at issue in this case to require horizontal exhaustion of all primary and underlying
excess insurance coverage before accessing coverage under the excess policies at issue. We also
conclude that the trial court abused its discretion in refusing to consider Braun's new evidence of
exhaustion. Accordingly, we shall reverse the judgment and remand for further proceedings.


Background


For the relevant time period, Braun had primary general liability insurance coverage from three
companies and multiple layers of excess insurance above the primary insurance. In 1992, when
asbestos-related claims were first filed against Braun, Braun tendered its defense to its primary
insurers. In August 1998, the primary insurers entered into a written agreement with Braun under
which the underlying claims would continue to be defended and settled while the primary insurers
resolved allocation arrangements among themselves.
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In February 2004, Braun filed the present declaratory relief action. Among other things, Braun
sought a declaration that its excess insurers “are obligated to pay the costs and expenses—including
without limitation the costs of investigation, defense, settlement, and judgment—arising from or
in connection with the present and future” “bodily injury lawsuits” alleging “injurious exposure
to certain materials at oil refineries constructed, serviced and/or maintained by Santa Fe Braun.”


In 2006 and 2007, the primary insurers entered into an agreement pursuant to which they each
paid the limits of their polices into a trust, which would continue to pay defense costs and claims
on behalf of Braun. Subsequently, certain excess insurers settled the present action and made
contributions to the trust.


The court conducted the trial in phases. Phase I involved an excess insurer no longer at issue in
this case. Phase II concerned eight first-level excess policies issued between 1961 and 1973 and
from 1979 to 1981 by the London Market Insurers (London), Stonewall Insurance Company, and
INSCO, Ltd. *23  (the designated policies). 3  Part A of phase II answered, among **696  other
questions, what “facts must Braun show to demonstrate a prima facie case under the designated
umbrella/excess insurance policies’ terms and conditions that the limits of the liability of the
applicable primary policy/policies have been paid/satisfied/exhausted?” As relevant here, the
court ruled that in order to trigger coverage under the designated policies, Braun must establish
horizontal exhaustion if the policy either “expressly so provides or ... contains an ‘other insurance
clause’ and does not provide for vertical exhaustion of specific policies.”


3 London, Stonewall Insurance Company, and INSCO, Ltd., settled with Braun and were
dismissed from the appellate proceedings in February 2019. We consider the arguments
regarding their policies, however, as those rulings formed the basis of the judgment in favor
of many of the remaining insurers.


Part B of the phase II trial was to be conducted in two parts. First, the court would determine, based
on the language of the designated policies, whether horizontal or vertical exhaustion was required
and then whether Braun's evidence established exhaustion. Following trial on these issues, the
court determined that “each of the eight first level policies requires horizontal exhaustion of all
primary insurance applicable to a loss before being triggered for that loss.” At the second part of
the phase IIB trial, held on October 25, 2012, Braun attempted to prove exhaustion with documents
purportedly obtained from its three primary insurers, along with three declarations stating that the
documents reflected the amounts paid in settlement of asbestos claims. The trial court excluded
that evidence as hearsay, leaving Braun with no evidence of exhaustion. 4  Accordingly, the court
granted the insurers’ motion for nonsuit under Code of Civil Procedure section 631.8.


4 On appeal, Braun does not challenge the court's evidentiary ruling.
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The purpose of the phase IIC trial was to determine the impact of the various phase IIB decisions on
the 137 remaining excess policies. The court indicated that it would interpret each of the remaining
excess policies but that Braun was bound by the finding in the phase IIB trial that “[n]one of the
first level excess policies were triggered” so that “[n]one of the remaining excess policies that
require ‘exhaustion’ of any or all of the first level excess policies can attach because of the failure
of those first level excess policies to have attached.”


In its phase IIC decision, the trial court concluded that each of the remaining policies require
horizontal exhaustion. The court found that Braun was bound by its failure to prove horizontal
exhaustion in the phase IIB trial and refused to consider new evidence proffered in support of
exhaustion.


*24  Thereafter, judgment was entered in favor of the excess insurers and Braun timely filed a
notice of appeal. The excess insurers timely filed a protective cross-appeal challenging an element
of the trial court's phase IIA decision.


Discussion


I. The Direct Appeal
Braun contends the court erred in interpreting the excess insurers’ policies to require horizontal
rather than vertical exhaustion and alternatively, if the policies require horizontal exhaustion, that
the court erred in excluding its new evidence of exhaustion proffered during phase IIC of the trial.


A. Policy Interpretation
[1]  [2]  [3]  [4] Whether an excess insurer's policy is subject to horizontal or vertical exhaustion
**697  is a matter of contract interpretation subject to our de novo review. (Powerine Oil Co.,
Inc. v. Superior Court (2005) 37 Cal.4th 377, 389-390, 33 Cal.Rptr.3d 562, 118 P.3d 589.) The
rules governing the interpretation of insurance contracts are well settled. “ ‘ “While insurance
contracts have special features, they are still contracts to which the ordinary rules of contractual
interpretation apply.” [Citations.] “The fundamental goal of contractual interpretation is to give
effect to the mutual intention of the parties.” [Citation.] “Such intent is to be inferred, if possible,
solely from the written provisions of the contract.” [Citation.] “If contractual language is clear and
explicit, it governs.” [Citation.]’ [Citation.] [¶] ‘ “A policy provision will be considered ambiguous
when it is capable of two or more constructions, both of which are reasonable.” [Citations.] The
fact that a term is not defined in the policies does not make it ambiguous. [Citations.] Nor does
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” [Citation.] “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
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case, and cannot be found to be ambiguous in the abstract.’ ” [Citation.] “If an asserted ambiguity
is not eliminated by the language and context of the policy, courts then invoke the principle that
ambiguities are generally construed against the party who caused the uncertainty to exist (i.e.,
the insurer) in order to protect the insured's reasonable expectation of coverage.” ’ ” (Id. at pp.
390-391, 33 Cal.Rptr.3d 562, 118 P.3d 589.) In addition, “We must give significance to every word
of a contract, when possible, and avoid an interpretation that renders a word surplusage.” (In re
Tobacco Cases I (2010) 186 Cal.App.4th 42, 49, 111 Cal.Rptr.3d 313.)


*25  a. Montrose III


In Montrose III, supra, 9 Cal.5th at page 237, 260 Cal.Rptr.3d 822, 460 P.3d 1201, the court held,
under the language of the excess insurance policies before it, that “in a case involving continuous
injury, where all primary insurance has been exhausted, ... the insured [may] access any excess
policy for indemnification during a triggered policy period once the directly underlying excess
insurance has been exhausted.” Although the decision related only to whether vertical or horizontal
exhaustion is required to trigger coverage under higher level excess policies once all primary
coverage has been exhausted, the Supreme Court's reasoning is instructive in determining whether
horizontal exhaustion is required before all outstanding primary coverage has been exhausted.
The court rejected the insurers’ argument that horizontal exhaustion is required by the “other
insurance” clauses included in those policies. (Id. at pp. 224-225, 260 Cal.Rptr.3d 822, 460 P.3d
1201) The court explained that the language of “other insurance” clauses does not unambiguously
call for horizontal exhaustion. 5  The court **698  pointed out that policy language disclaiming
coverage for amounts covered by “other underlying insurance,” or requiring exhaustion of “all
underlying insurance,” can “fairly be read to refer only to other directly underlying insurance in
the same policy period that was not specifically identified in the schedule of underlying insurance,
anticipating that the scheduled underlying insurance may later be replaced or supplemented with
different policies.” (Id. at pp. 230-231, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


5 The excess policies in Montrose III described “other insurance” coverage in a variety of
ways. The court provided the following examples: “Some policies provide that they will
‘indemnify the insured for the amount of loss which is in excess of the applicable limits of
liability of the [scheduled] underlying insurance,’ and then define ‘loss’ as ‘the sums paid
as damages in settlement of a claim or in satisfaction of a judgment for which the insured
is legally liable, after making deductions for all recoveries, salvages and other insurances
(whether recoverable or not) other than the underlying insurance and excess insurance
purchased specifically to be in excess of this policy.’ Some policies state that the insurer is
liable for ‘the ultimate net loss in excess of the retained limit’ and define ‘retained limit’ to
mean, among other things, the ‘total of the applicable limits of the underlying policies listed
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in [a schedule] [and] the applicable limits of any other underlying insurance collectible by
the insured.’ Under a ‘Loss Payable’ provision, one policy provides it will pay ‘any ultimate
net loss,’ which is separately defined as ‘the sums paid in settlement of losses for which
the Insured is liable after making deductions for all recoveries, salvages and other insurance
(other than recoveries under the underlying insurance, policies of co-insurance, or policies
specifically in excess hereof).’ Under a ‘Limits’ provision, some policies provide that ‘the
insurance afforded under this policy shall apply only after all underlying insurance has been
exhausted.’ One policy states that ‘[i]f other valid and collectible insurance with any other
insurer is available to the Insured covering a loss also covered by this policy, other than
insurance that is in excess of the insurance afforded by this policy, the insurance afforded
by this policy shall be in excess of and shall not contribute with such other insurance.’
” (Montrose III, supra, 9 Cal.5th at pp. 224-225, italics omitted 260 Cal.Rptr.3d 822, 460
P.3d 1201.)


*26  While the “other insurance” provisions did not unambiguously require horizontal exhaustion,
the court found that the policy provisions specifying when coverage attaches and defining
“underlying insurance” strongly suggest that only vertical exhaustion was required. The court
noted that most excess policies explicitly reference an attachment point, typically by reference to
a specific dollar amount of underlying insurance in the same policy period that must be exhausted,
and that the excess policies regularly include or reference schedules of underlying insurance for
the same policy period that must be exhausted before that excess policy may be accessed. 6  To
explain why only vertical exhaustion should be required, the court referred to one of the policies
under which the excess insurer agreed “to indemnify Montrose once it has exhausted $30 million
of underlying insurance. But under the insurers’ theory of horizontal exhaustion, Montrose would
not be permitted to access this policy until it has exhausted $30 million of underlying insurance
for every relevant policy period—which would add up to substantially more than $30 million.
Indeed, here, where the continuous injury occurred over the course of a quarter century, such a
rule would increase the operative attachment point for this policy from $30 million to upwards
of $750 million. Thus, where aggregate liability amounts to approximately **699  $200 million,
Montrose would not be able to access an insurance policy that, by its terms, kicks in after $30
million of underlying insurance is exhausted.” (Montrose III, supraat pp. 233-234, 260 Cal.Rptr.3d
822, 460 P.3d 1201.) The court continued, “Relatedly, the excess policies regularly include or
reference schedules of underlying insurance—all for the same policy period. Under Montrose's
reading, these schedules provide a presumptively complete list of insurance coverage that must be
exhausted before the excess policy may be accessed, with the ‘other insurance’ clauses serving as a
backstop to prevent double recovery in the rare circumstance where underlying coverage changes
after the excess policy is written. [Citation.] But under the insurers’ rule of horizontal exhaustion,
these schedules would represent only a fraction—perhaps only a small fraction—of the insurance
policies that must be exhausted before a given excess policy may be accessed.” (Id. at p. 234, 260
Cal.Rptr.3d 822, 460 P.3d 1201.)
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6 The excess policies all contain language requiring the insured to “exhaust” the limits of
“underlying insurance” before the policy provides coverage. The court described the four
main ways the policies describe underlying insurance: “(1) Some policies contain a schedule
of underlying insurance listing all of the underlying policies in the same policy period
by insurer name, policy number, and dollar amount. [¶] (2) Some policies reference a
specific dollar amount of underlying insurance in the same policy period and a schedule of
underlying insurance on file with the insurer. [¶] (3) Some policies reference a specific dollar
amount of underlying insurance in the same policy period and identify one or more of the
underlying insurers. [¶] (4) Some policies reference a specific dollar amount of underlying
insurance that corresponds with the combined limits of the underlying policies in that policy
period.” (Montrose III, supra, 9 Cal.5th at pp. 223-224, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


*27  The court's opinion expressly leaves unanswered the question now before us: when
the insured has incurred continuous losses extending over the coverage periods in multiple
primary policies, whether all primary insurance covering all time periods must be exhausted
(“horizontally”) before the first level excess policies are triggered, or, as Braun contends, whether
coverage under the excess policies is triggered once the directly underlying primary policies
specified in each excess policy is exhausted (“vertically”). (See Montrose III, supra, 9 Cal.5th at
p. 226, fn. 4, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“Because the question is not presented here, we
do not decide when or whether an insured may access excess policies before all primary insurance
covering all relevant policy periods has been exhausted.”].)


b. The Designated First-level Excess Policies


[5] Five of the designated policies (London policy Nos. 1331, 1336, 2046, and 5003A and
Stonewall policy No. D11178) provide that liability attaches “only after the primary and underlying
excess insurers have paid or have been held liable to pay the full amount of their respective
ultimate net loss liability as set forth in the schedule in item 8(a)” and that “the limits of the
underwriters’ liability will be such amount of ultimate net loss as will provide the assured with
total limits under the policy/ies of the primary and underlying excess insurers and this insurance
combined as set forth in item 8(b) of the schedule under the designation of ‘total limits’ ....” The
schedule of underlying policies identifies certain primary insurance policies and their limits and
concludes with the language “and any and all policies arranged by or on behalf of the assured
as renewals, replacements or otherwise.” The policies define the excess insurer's “ultimate net
loss” as “the amount payable in settlement of the liability of the assured after making deductions
for all recoveries and for other valid and collectable insurances, excepting however the policy/
ies of the primary and underlying excess insurers, and shall exclude all expenses and costs.” The
policies incorporate the “other insurance” clauses in the primary policies, which provide, “If the
named insured has other insurance against a loss covered by this policy, the insurance provided
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by this policy shall be in excess of such other valid and collectable insurance.” 7  **700  Two of
the designated policies (INSCO policy Nos. F3B2/0871-FC/R and F4B2/0871-FC/R) also provide
that coverage is triggered upon the exhaustion of specified scheduled policies plus “any and all
policies arranged by or on behalf of the assured as renewals, replacements or otherwise.” These
two policies incorporate the “other insurance” provisions of the underlying policies but do not
contain the definitions of “ultimate net loss” contained in the other designated policies.


7 One policy (London policy No. 1384) is identical to these policies except that the schedule
is missing. According to the stipulation of the parties, the schedule is missing because it has
not been found rather than it never existed.


*28  These first-level excess policies contain comparable language to that interpreted in Montrose
III. The “other insurance” clauses are similarly ambiguous and the “other aspects of the insurance
policies” including the scheduling of the applicable primary policies and definitions of ultimate net
loss suggest “the exhaustion requirements were meant to apply to directly underlying insurance and
not to insurance purchased for other policy periods.” (Montrose III, supra, 9 Cal.5th at p. 233, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) Despite the similarity in language, the excess insurers contend
that Montrose III “did not disturb longstanding California law requiring exhaustion of all primary
insurance before any excess policy attaches.” They argue, “The fundamental distinctions between
primary and excess insurance have been noted and reaffirmed time and time again by California
courts that have uniformly required primary insurance to be exhausted in continuous injury cases
before excess policies are implicated. [Citation.] Indeed, the rule of horizontal exhaustion at the
primary level is premised on several factors that were absent in Montrose, including that: (i)
primary policies attach as first dollar coverage and have an immediate obligation to respond;
(ii) primary policies receive significantly higher premium and offer lower limits in consideration
for greater claims adjustment and defense resources; and (iii) primary coverage has the right to
control defense and settlement without input from excess insurers.” (Fn. omitted.) The excess
insurers cite cases discussing these “qualitative differences” between primary and excess policies
and argue that these differences compel the conclusion that an insured under an excess policy must
be required to horizontally exhaust all primary coverage before the excess policy is triggered. (See
Signal Companies v. Harbor Insurance Company (1980) 27 Cal.3d 359, 365, 165 Cal.Rptr. 799,
612 P.2d 889 [“The policyholder pays for two kinds of liability coverage, each at a different rate.
The premium charged by the primary insurer ... takes into account costs of defense, including
legal fees, which the primary insurer normally provides.”] Diamond Heights Homeowners Assn. v.
National American Insurance Company (1991) 227 Cal.App.3d 563, 577-578, 277 Cal.Rptr. 906
[“Generally, the primary insurer alone owes a duty to provide and bear all costs of the defense,
with a corresponding right of control over the defense. The excess carrier has no right or duty to
participate in the defense, absent contract language to the contrary, until the primary policy limits
are exhausted.”].)
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Initially, we note that the differences between primary and excess coverage hold true whether
vertical or horizontal exhaustion applies. More importantly, the differences provide little
justification for construing the policy language interpreted in Montrose III differently simply
because primary coverage purchased often many years later for other policy periods remains
outstanding.


As to the difference in the premiums paid for primary and excess coverage, the designated policies
calculated premiums on a percentage ranging from 6 *29  percent to 25 percent of the underlying
primary insurance premiums. The premiums reflect the different risks and obligations assumed by
**701  primary and excess insurers. The evaluation of risk based on the assumption of vertical
exhaustion is straightforward and can be made based on known parameters. However, if the risk
assessment were to be made based on the assumption of horizontal exhaustion, the evaluation
would be speculative and unpredictable. Under the eight designated policies, coverage is specified
to attach on six of the policies after $1 million in ultimate net loss and after $250,000 in ultimate net
loss for the remaining two policies. If horizontal exhaustion of all primary insurance were required
to trigger the coverage, the level of liability at which the excess coverage would attach would
be unascertainable. Braun would not be permitted to access coverage under the excess policies
until it had exhausted all primary insurance for each of the years during which damage occurred.
In a continuing loss case such as this, coverage would not be triggered until Braun had incurred
losses far in excess of $250,000 or $1 million. The difference between premiums paid for excess
and for primary policies does not justify an interpretation that renders the point of attachment so
unpredictable and unascertainable when the policy is issued.


[6]  [7] Nor do the differing defense obligations compel horizontal exhaustion. It is well settled
that an excess insurer has no duty to defend unless the underlying primary insurance is exhausted,
absent policy language to the contrary. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d 359, 368–369, 165 Cal.Rptr. 799, 612 P.2d 889.) This rule applies whether horizontal or
vertical exhaustion is required. From the perspective of the insured, one would reasonably expect
the excess insurer to contribute to the defense once the scheduled primary policies have been
exhausted and the attachment points reached. (See Montrose III, supra, 9 Cal.5th at p. 234, 260
Cal.Rptr.3d 822, 460 P.3d 1201 [“Consideration of the parties’ reasonable expectations favors a
rule of vertical exhaustion rather than horizontal exhaustion.”].) That is the benefit for which the
insured paid premiums. (Id. at p. 236, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“[V]ertical exhaustion
in a continuous injury case” allows for “immediate access to the insurance it purchased.”].)
Interpreting the provisions of the excess policies to mean what the Supreme Court in Montrose
III held they mean will, in the absence of explicit language to the contrary, require the excess
carriers to assume responsibility for defense and indemnity once the directly underlying primary
policies have been exhausted. Whatever the rights of the excess carriers may be to contribution
from primary insurers whose policies do not directly underlie the excess policy is a different
question that is not now before us, and on which we express no opinion. We hold simply that
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(absent an explicit policy provision to the contrary) the insured becomes entitled to the coverage
it purchased from the excess carriers once the primary policies specified in the excess policy have
been exhausted.


*30  Prior to the Supreme Court's decision in Montrose III, some appellate courts concluded
that in a continuing loss situation, an excess insurer has no obligation “to ‘drop down’ and
provide a defense to a common insured before the liability limits of all primary insurers on the
risk have been exhausted.” (Community Redevelopment Agency v. Aetna Casualty & Surety Co.
(1996) 50 Cal.App.4th 329, 332, 57 Cal.Rptr.2d 755; see also Padilla Construction Co., Inc.
v. Transportation Ins. Co. (2007) 150 Cal.App.4th 984, 986, 58 Cal.Rptr.3d 807 [“California's
rule of ‘horizontal exhaustion’ in liability insurance law requires all primary insurance to be
exhausted before an excess insurer must “drop down” to defend an insured, including in cases
of continuing **702  loss.”].) These cases, however, rely on an interpretation of policy language
rejected by the Supreme Court in Montrose III. (See Community Redevelopment, supra, 50
Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755; Padilla Construction Co., Inc. v. Transportation Ins.
Co., supra, 150 Cal.App.4th at p. 988, 58 Cal.Rptr.3d 807.) While those cases hold, for example,
that “other insurance” clauses preclude attachment of coverage until there has been horizontal
exhaustion, Montrose III holds otherwise. Moreover, insofar as Community Redevelopment, supra,
50 Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755 addresses the relative obligations as between the
various insurers, and not the excess insurer's obligations to the insured, it is distinguishable. While
the court in Padilla, supra, 150 Cal.App.4th at page 988, 58 Cal.Rptr.3d 807, involved an action by
an insured seeking declaratory relief against its excess insurer, the court's extension of Community
Redevelopment can no longer be justified after Montrose III.


c. The Remaining Excess Insurance Policies


[8] The trial court concluded that each of the remaining 137 excess insurance policies require
horizontal exhaustion. Braun challenges the trial court's conclusion as to two categories of policies.
First, Braun challenges the court's determination with respect to five higher level excess policies
issued between 1981 and 1986 to Santa Fe International and its subsidiaries, which includes
Braun. 8  Each policy includes among the “interest covered” “all sums which the assured shall be
obligated to pay or incurs as costs and/or expenses by reason of liability imposed on the assured
by law or assumed by the Assured under contract or agreement on account of personal injury ...
all in connection with the land and/or airborne and/or waterborne operations of the assured.” The
policies provide that the insurers “shall only be liable for the excess of ... the amount covered
under assured's primary comprehensive general and automobile liability, protection and indemnity
and excess employers’ liability policies where interests are insured thereunder and also *31
hereunder, it being understood and agreed that such primary insurances may have anniversary dates
other than 1st July.” 9  The policies do not contain schedules identifying the primary or underlying
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insurance to which they are excess. The policies also include a generally worded “other insurance”
provision. 10  Under Montrose III, supra, 9 Cal.5th at pages 232-233, 260 Cal.Rptr.3d 822, 460
P.3d 1201, the excess insurers’ reliance on the “other insurance” provision is not well taken. To
the contrary, the reference in **703  the policies to underlying primary insurance by date supports
the conclusion that exhaustion is required only of primary policies that overlap with the policy
period of the excess policies.


8 These policies provide a layer of coverage between $10 million and $100 million in “towers”
of coverage that total between $100 million and $290 million in coverage annually. By
extension, Braun challenges the court's determination as to an additional 21 policies that
follow form to one of the five policies at issue.


9 Four of the policies are identical. The fifth policy, which was the first entered, reads: “It being
understood and agreed that such primary insurance has an anniversary date of 1 st  December
but 1 st  January [with] respect [to Braun's] primary automobile liability policy.”


10 The “other insurance” provisions read: “Other insurances are permitted. [¶] If any named
assured hereunder, or any person or organization now or hereafter named as assured or
additional assured, has any other valid and collectible insurance against loss covered by
this policy, the insurance afforded by this policy with respect to such assured or additional
assured and such loss shall, in all cases, be excess of all other insurance carried by or inuring
to the benefit of such assured or additional assured.”


[9] Finally, Braun challenges the trial court's ruling with respect to a single excess policy issued
by London covering the period from December 1985 to December 1986. This policy provides
$5 million in coverage for each occurrence in excess of $5 million per occurrence. The policy
provides, “The assurer shall be liable for the excess where the amount deductible under this policy
is exceeded by (A) the cost of investigating and/or successfully defending any claim or suit against
the assured based on liability or an alleged liability of the assured covered by this insurance, or (B)
the amount paid by the assured either under judgment or an agreed settlement based on the liability
covered herein including all costs, expenses of defense and taxable disbursements.” This policy
expressly attaches upon satisfaction of the deductible amount and does not require horizontal
exhaustion. (State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th 1017, 1032, 223
Cal.Rptr.3d 716.) The fact that the policy incorporates a generally worded “other insurance” clause
from another policy does not negate the unambiguous language requiring vertical exhaustion.
(Montrose III, supra, 9 Cal.5th at pp. 232-233, 260 Cal.Rptr.3d 822, 460 P.3d 1201; Carmel
Development Co. v. RLI Ins. Co. (2005) 126 Cal.App.4th 502, 511, 24 Cal.Rptr.3d 588.) The trial
court erred in concluding otherwise.


B. Evidence of Exhaustion
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[10] The excess insurers contend that even if the trial court incorrectly interpreted their policies
to require horizonal exhaustion of the primary policies, this court must still affirm the judgment
because the error was not prejudicial. They point out that Braun failed to present admissible
evidence of exhaustion of any primary policy during the phase II trial and argue that Braun's *32
subsequent attempts to introduce such evidence was properly rejected. The excess insurers explain,
“To be clear, respondents are not arguing that Braun can never try to establish that there has been
exhaustion of primary policies based solely on post-Phase IIB payments of claims that exhaust
the primary aggregate limits. But this judgment should be affirmed. Braun may not introduce in
this case any evidence of claim payments that existed at the time of the October 2012 Phase IIB
trial.... Braun cannot now seek to prove primary exhaustion by combining better evidence of ‘old’
payments and ‘new’ payments.” (Boldface omitted.)


We cannot agree. Faced with a ruling requiring horizontal exhaustion of all primary policies, there
was no reason for Braun to introduce evidence of vertical exhaustion. The failure to do so hardly
suggests the absence of such evidence. The error in interpretation alone requires remand for the
opportunity to present such evidence. Moreover, even if the underlying policies were not exhausted
in 2012, they may well have been subsequently exhausted and there is no good reason to require
Braun to file new proceedings to obtain the coverage that has now attached. Contrary to the excess
insurers’ argument, Braun is not barred from relying on evidence of payments made on claims
before October 2012 if together with subsequent payments the primary limits have been exceeded.


II. Cross-appeal
[11] Respondents filed a protective cross-appeal challenging one aspect of the trial court's phase
IIA decision regarding the burden of proof to establish that the **704  claims paid by Braun's
primary insurers were correctly allocated to products liability claims rather than “premises/
operations” claims. Because we shall remand to permit Braun to submit additional evidence
of exhaustion in conformity with our interpretation of the excess policies as requiring vertical
exhaustion, we address the merits of respondents’ cross-appeal.


In its phase IIA decision, the trial court concluded that “absent provision in a designated policy
expressly to the effect that coverage will not occur unless and until payment of underlying
insurance limits is made and is demonstrated to be properly allocated then proper allocation need
not be shown by Braun as part of its prima facie case.” The court held that Braun may rely
on the allocations made by its primary insurers in satisfying its burden of proof. 11  The court
explained that a “requirement that Braun prove that each payment under the underlying policies
was properly allocated would be a huge if not impossible task. In part each underlying claim
and there are large number of *33  them here would have to be analyzed. This could implicate
attorney work product and attorney client communications held by those who made the original
allocation decision. Many payments under the underlying policies likely involved judgment calls
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by whoever was administering claims resolution. Revisiting those decisions could be daunting. [¶]
The excess insurers have not demonstrated any ambiguities in any designated policy threshold of
coverage or attachment of liability language. Even if there were such ambiguities it would not be
reasonable to interpret the policies to include the requirement that Braun prove that each payment
under the underlying policies was in accordance with the terms of such policy. [¶] Further support
for this conclusion is found in the duty of good faith and fair dealing that is implied in every
insurance policy under California law. [Citation.] Among other things this duty requires that the
underlying insurers were obligated to conduct thorough investigations of claims which provides
a sufficient degree of reliability to the decisions made. [Citation.] In light of this duty it would
not be reasonable to interpret the designated policies as requiring that Braun must prove that any
payment allocations of the underlying coverage payments were in accordance with the provisions
of the respective policies.”


11 Under the terms of various settlement agreements, all of the underlying claims were
designated as products liability claims.


The court acknowledged, however, that once Braun has made its prima facie showing, the excess
insurers may submit evidence negating one or more elements of the prima facie case. The court
expressly held that Braun retains the burden of proving all elements of its claim for coverage and
that the excess insurers “do not have the burden of proof as to matters for which they submit
evidence to demonstrate that notwithstanding Braun's evidence, Braun cannot establish a prima
facie case.”


We find no error in the court's ruling. The excess insurers assert “ ‘the burden is on the insured
to bring the claim within the basic scope of coverage.’ ” (Waller v. Truck Insurance Exchange,
Inc. (1995) 11 Cal.4th 1, 16, 44 Cal.Rptr.2d 370, 900 P.2d 619; see Aydin Corp. v. First State
Ins. Co. (1998) 18 Cal.4th 1183, 1188, 77 Cal.Rptr.2d 537, 959 P.2d 1213.) Respondents do not
dispute that the underlying claims are covered. They dispute how payments purportedly on those
claims should be allocated. The trial court correctly held that Braun could satisfy its burden by
relying on the primary insurer's allocation. Contrary **705  to the excess insurer's argument, the
trial court's ruling did not prevent them from challenging that showing with respect to any given
claim. The excess insurers suggest that the “trial court held that the excess insurers could only
challenge the primary insurers’ characterization [of a claim as a product liability claim] in very
limited circumstances, such as by showing bad faith, fraud or collusion on the part of Braun.” We
find no such limitation in the court's decision. The court merely held that respondents carry the
burden of producing evidence of any affirmative defenses, but that Braun retains the burden of
proving its right to *34  coverage if presented with evidence disputing its prima facie showing. 12


Accordingly, we find no merit in the excess insurers’ cross-appeal.
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12 Since respondents offered no such evidence, we need not consider in the abstract what facts
might be shown to negate the prima facie showing. We note such out-of-state decisions as
Carrier Corp. v. Allstate Ins. Co. (N.Y.Sup.Ct., Nov. 21, 2018, No. 2005-EF-7032) 2018
WL 7137965 p. *5, 2018 N.Y.Misc. Lexis 6781 pp. *14-*15 [“An excess insurer may
not challenge the propriety of a primary insurer's payment or allocation decisions absent
collusion to defraud the excess insurer”), but have no occasion to pass on such matters at
this juncture.


Disposition


The judgment is reversed, and the matter remanded for further proceedings. The parties are to bear
their own costs on appeal.


Streeter, J., and Tucher, J., concurred.


Appellants' petition for review by the Supreme Court was denied September 30, 2020, S264060.


All Citations


52 Cal.App.5th 19, 265 Cal.Rptr.3d 692, 20 Cal. Daily Op. Serv. 6958, 2020 Daily Journal D.A.R.
7292
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27 Cal.3d 359, 612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75
Supreme Court of California


SIGNAL COMPANIES, INC., et al., Plaintiffs and Appellants,
v.


HARBOR INSURANCE COMPANY, Defendant and Respondent


L.A. No. 31201.
Jul 3, 1980.


SUMMARY


In an action by the primary liability insurer of an oil company against the company's excess insurer,
the trial court denied the primary carrier any contribution from the excess carrier for any part of
the amount the primary carrier had expended for investigation and defense of a damage action
brought by a city against the insured which was settled by payment of the primary insurance policy
limit of $25,000, and $10,000 from the $10 million limit excess insurance policy. The excess
policy provided that its coverage would not attach until either the primary insurer had admitted
liability or the insured had been adjudged liable and the full primary exposure had been paid and
satisfied. It further recited that it was subject to the same terms and conditions as the primary policy
except as to the obligation to investigate and defend, and that, if a claim appeared likely to exceed
the primary limits, the insured was required to obtain the excess insurer's written consent before
incurring costs. The excess insurer was to contribute proportionately to defense costs only if it had
consented “to the proceeding continuing.” Before the settlement was effected, the primary carrier
had requested the excess carrier to share in the costs of the defense and it had declined. (Superior
Court of Los Angeles County, No. C 999777, John A. Loomis, Judge.)


The Supreme Court affirmed, holding that the excess carrier was not obligated to contribute under
its policy provisions, since the defense costs were incurred by plaintiff in the performance of its
contractual obligation to its insured to afford a defense before its coverage was exhausted, before
notification to defendant that its participation in defending the action was desired, and without
plaintiff having sought or obtained defendant's written consent to incur costs. The court further
held that there was no showing of any compelling equitable principle *360  that would justify
imposing an obligation on defendant in contravention of its policy provisions. The court also held
that the two policies were not contracts “between the same parties,” within the meaning of Civ.
Code, § 1642, so as to require that they be construed together. (Opinion by Richardson, J., with
Mosk, Clark, Manuel and Newman, JJ., concurring. Separate dissenting opinion by Staniforth,
J., *  with Bird, C. J., concurring.)
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* Assigned by the Chairperson of the Judicial Counsel.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance-- Obligation to Defend Insured--Primary and Excess Insurers.
In an action by the primary liability insurer of an oil company against the company's excess
insurer, the trial court properly determined that defendant was not obligated to contribute to costs
of defending the insured in an action against it by a city that was settled by payment of the primary
coverage limit of $25,000 and $10,000 of the excess coverage limit of $10 million, where such
costs were incurred by plaintiff in the performance of its contractual obligation to its insured to
afford a defense before its coverage was exhausted and before notification to defendant that its
participation in defending the action was desired, where defendant's policy explicitly stated that
its liability would not attach until the primary coverage had been exhausted, and that the duty to
contribute to costs would arise only if the insured obtained defendant's written consent to incur
costs, which it neither sought nor obtained, and where there was no showing of any compelling
equitable principle that would justify imposing an obligation on defendant in contravention of its
policy provisions. The insured could not reasonably expect that defendant would be required to
contribute to the costs of defense or to provide a defense prior to exhaustion of plaintiff's policy
limits, and plaintiff was not entitled to expect defendant to contribute to the insured's defense in
the absence of a prior demand and without defendant's written consent.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 509; Am.Jur.2d, Insurance, § 1815.] *361


(2)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurer's Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract for their agreements are not with each other. The respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
As those principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policy holders.


(3)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured--Primary and Excess Insurers.
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The provision of Civ. Code, § 1642, that “several contracts relating to the same matters, between
the same parties, and made as parts of substantially one transaction, are to be taken together,”
had no application to a dispute as to responsibility for payment of costs of defending a liability
claim between an oil company's primary insurance carrier and its excess carrier. The parties to the
two contracts were not the same. Furthermore, nothing in the primary contract made it contingent
upon, or required the existence of, excess coverage and nothing in the excess contract made it
dependent upon the existence of the specific contract between the primary carrier and insured,
although a primary policy was required. The contracts were separately negotiated with the insured
with different dates of inception and termination. Thus, the two documents were separate contracts
requiring independent interpretation.


COUNSEL
Brewster L. Arms, William J. Currer, Jr., and Richard T. Kayaian for Plaintiffs and Appellants.
Morris & Polich, Landon Morris, John K. Morris, Robert S. Wolfe and Herbert S. Brumer for
Defendant and Respondent.
Gibson, Dunn & Crutcher, John L. Endicott, Robert A. Miller, Hancock, Rothert & Bunshoft,
Harlow P. Rothert, LaBrum & Doak, *362  Edward C. German, Michael D. Gallagher, Lewis,
D'Amato, Brisbois & Bisgaard, Robert F. Lewis and M. Patricia Marrison as Amici Curiae on
behalf of Defendant and Respondent.


RICHARDSON, J.


Plaintiff, Pacific Indemnity Company (Pacific), a primary liability insurer, appeals from a
judgment which relieved defendant Harbor Insurance Company (Harbor), an excess insurer, from
any contribution for the costs of defense incurred on behalf of an insured of the parties. The
issue presented is the proper allocation between insurance carriers of defense costs incurred in
defending the insured when the amount of settlement of the underlying tort claim exceeds the
limits of primary insurance coverage thus requiring some contribution by the excess insurer. We
will affirm the trial court's judgment which, under the circumstances, imposed the defense costs
on Pacific, the primary carrier.


The Signal Companies and Signal Oil and Gas Company (Signal) purchased a policy of public
liability insurance from Pacific. The policy, in effect from October 1, 1962, through September
30, 1965, provided that, for an annual premium of approximately $106,000, Pacific would afford
primary insurance for liability for specified types of bodily injury and property damage to a
limit of $25,000. Under the policy Pacific agreed that it would defend Signal in any civil actions
against Signal arising under the insured risks, and would also pay defense costs in addition to the
“applicable limit of liability” of the policy.


Shortly thereafter, Signal purchased from Harbor “Excess Bodily Injury and Property Damages”
insurance. The Harbor policy provided that its excess coverage of $10 million would not attach
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until either the primary insurer had admitted liability or Signal had been adjudged liable and the
full primary exposure had been paid and satisfied. The Harbor policy further recited that it was
subject to the same terms and conditions as the primary policy “except as regards ... the obligation
to investigate and defend.” Defining “costs” as “understood to mean interest accruing after entry
of judgment, investigation, adjustment, and legal expenses,” Harbor's agreement further provided
that if a claim or claims appeared likely to exceed the primary limits, Signal was required *363  to
obtain Harbor's written consent before incurring costs. In the event that the settlement of any claim
against the insured exceeded the limits of the primary policy, Harbor agreed, if it had consented
“to the proceedings continuing,” to contribute a pro rata share of the defense costs based upon
the proportion which its contribution bore to the ultimate settlement by, or judgment against, its
insured.


On December 13, 1963, in the City of Los Angeles (City), the Baldwin Hills reservoir and dam
collapsed. City and its Department of Water and Power (DWP) settled the individual claims of
property owners arising from the disaster. City and DWP then filed two civil actions, one as
subrogors of the individual claimants, the other on their own behalf, seeking approximately $25
million in damages resulting from the dam and reservoir failure. Signal was one of numerous
oil companies which were named as defendants in the first amended complaint alleging that soil
subsidence induced by subterranean oil well digging structurally weakened the dam. In 1967
service of the complaint was effected on Signal which thereupon forwarded copies of the complaint
to its carriers, Pacific and Harbor.


Pacific, as the primary insurer, arranged for and provided Signal's defense. The entire litigation
against all defendants ultimately was settled in 1971 for approximately $3 million, of which
$35,000 was contributed on behalf of Signal. Pacific paid its policy limits of $25,000 and Harbor
contributed $10,000.


At all times during the pendency of the litigation, the attorney representing Signal on behalf of
Pacific, William Currer, asserted that Signal was not liable to any plaintiff because of the distance
of the Signal wells from the dam, and he so informed Harbor. Nonetheless, on February 4, 1970,
Attorney Currer, on behalf of Signal, sent a telegram to Harbor which read in part: “This case may
now be adjustable for a sum in excess of primary coverage. ... We want to know how much in
excess of the primary coverage you are willing to pay to adjust this claim. Otherwise proceedings
must continue and Signal Oil and Gas Company will consider that you have consented to contribute
to the cost including attorney fees and expert witnesses for the proceedings about to commence.”


The telegram was followed by a telephone conversation between Attorney Currer and John
Callaghan, Harbor's claims manager, in which Currer suggested to Callaghan that Signal contribute
$30,0000 to a proposed *364  settlement with the plaintiffs. Callaghan promptly agreed that
Harbor would contribute $5,000 of that amount. Currer then wrote to Callaghan, under date of







Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359 (1980)
612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


February 6, 1970, confirming Harbor's agreement to contribute, and asserting for the first time that
Pacific believed that Harbor had an equitable duty to contribute to defense costs “in the proportion
which the primary limits bear to the excess limits.” In a responding letter on February 10, 1970,
Callaghan rejected Currer's assertion that Harbor was required to contribute to the defense costs.
Callaghan noted that Harbor possessed no information which pointed to Signal's possible liability,
and requested that Currer furnish Callaghan with certain information on the case. Currer replied by
stating that he believed that plaintiffs' case against Signal was very weak and that Signal might be
dismissed from the suit upon motion after plaintiffs rested, and possibly after opening statements.
A few days later, Currer advised Harbor that the case could be settled for $35,000 from Signal,
which would require a $10,000 contribution from Harbor. Harbor again promptly agreed to pay
$10,000, and the litigation against Signal was settled for $35,000.


Thereafter, Pacific renewed its demand that Harbor contribute to the $95,000 legal expenses
incurred by Pacific for Signal's defense. Harbor refused and this action followed. Signal, although
a nominal plaintiff, had incurred no defense expenses and therefore, as noted by the trial court, had
no basis for recovery. The litigation thereafter proceeded between the affected insurance carriers
alone.


The trial court ruled that Harbor was not obligated to contribute to the defense expenses. The
court reasoned that under the express terms of Harbor's excess policy, Harbor was obligated to
pay defense costs if the claim was settled for a sum in excess of the primary limits provided that
Harbor had agreed to a “continuation of the proceedings.” Because Harbor had promptly agreed
to contribute the amounts necessary on its part to settle the case, the court found that there was no
“continuation” of the proceedings, thus absolving Harbor under the terms of its policy.


The court further concluded that the two policies could not be construed as one contract, and that
Signal had no particular expectation as to which of its two insurers would provide a defense—
only that a defense would be provided. Finally, the trial court rejected Pacific's contention that the
principles announced in Aetna Cas. & Surety Co. v. Certain Underwriters (1976) 56 Cal.App.3d
791 [129 Cal.Rptr. 47], were controlling. *365


(1a) Upon reviewing Pacific's various contentions, we agree with the trial court's conclusion
that Harbor was not obligated to contribute to the defense costs which were incurred by Pacific
before Pacific's coverage was exhausted and before notification to Harbor that its participation in
defending the action was desired.


We dispose of a preliminary question, namely, once a carrier (in this instance, Pacific) has paid its
full policy limits has it thereby exhausted its obligation to defend its insured? There is disagreement
among the authorities. (14 Couch on Insurance (2d ed. 1965) § 51:49 at pp. 542-543 and cases
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cited therein.) This issue, however, is presented to us only marginally because in the matter before
us the exhaustion of primary coverage and the settlement of all claims occurred simultaneously.


Recently, in Transit Casualty Co. v. Spink Corp. (1979) 94 Cal.App.3d 124 [156 Cal.Rptr. 360]
(disapproved in part in Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d
912 [164 Cal.Rptr. 709, 610 P.2d 1038]) Justice Paras summarized very well, within the context
of an action alleging a wrongful refusal to settle, the relationship between excess and primary
coverages: “The policyholder pays for two kinds of liability coverage, each at a different rate.
The premium charged by the primary insurer supports more localized claims adjustment facilities
than those of the excess carrier. It takes into account costs of defense, including legal fees, which
the primary insurer normally provides. The excess carrier is less frequently confronted with loss
possibilities and, when it is, may employ local adjusters. The primary insurer is assisted, not
impeded, by the active participation of another carrier with a stake in the negotiations. Self-interest
will impel the primary carrier to take the lead when settlement value is well within its policy limits,
the excess carrier when the claim invades its own policy exposure. When settlement value hovers
over the fringes of both policies, both carriers may collaborate.” (94 Cal.App.3d at p. 135.) Even
if the carriers do not collaborate, as we recently noted in Commercial Union, supra, the primary
carrier, in settling an action, owes a duty of good faith to the excess carrier based on the theory of
equitable subrogation. (26 Cal.3d at pp. 917-918.)


In the case at bench the trial court refused to impose on Harbor any obligation to contribute to
defense costs because no such costs were incurred following the settlement, and Pacific's primary
duty to defend did not terminate until settlement. Pacific has conceded that, except for *366
insubstantial amounts, all of the defense costs for which it seeks Harbor's contribution were
incurred prior to Currer's request that Harbor contribute to the settlement and costs of defense.
Pacific responds, however, that once the excess insurer has been given notice that the tort claim
against its insured might invade the excess coverage, and the amount of potential exposure is
reasonably ascertainable, the excess insurer should be obligated to participate immediately in the
defense, either directly with the claimant or, indirectly, by contribution to the primary carrier.


The acceptance of Pacific's position, however, essentially would make Harbor a coinsurer with
Pacific with a coextensive duty to defend Signal. Pacific relies on Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, in arguing that Harbor had a coextensive duty to defend Signal
because Signal's potential liability was in excess of the combined coverage afforded by both
insurers. Aetna is clearly distinguishable, however. In that case, Union Oil Company (Union) had
three insurance policies. Aetna Casualty and Surety Company (Aetna) provided primary coverage
up to $50,000, and Harbor and Lloyds of London (Lloyds) each extended coverage for 50 percent
of any excess loss to a limit of $475,000. Lloyds provided an additional $21 million of excess
coverage. When a substantial property loss occurred due to a mishap involving a Union oil well
located in the Santa Barbara Channel, Aetna undertook Union's defense and paid its $50,000
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primary coverage in settlement of various individual claims. Before exhausting its full limits of
liability, Aetna advised Harbor and Lloyds that once its policy limits were paid, its duty to defend
would thereupon terminate and Harbor and Lloyds would be required to assume that duty. The
excess carriers refused to defend, and Aetna, reserving its right to deny liability for any further
defense, continued its representation. Thereafter, Harbor paid its full policy limits and Lloyds paid
more than $800,000 in claims.


Harbor and Lloyds, in denying their obligations to defend relied on language similar to that
contained in the Harbor policy before us which provided that their obligation to investigate and
defend differed from that of the primary carrier. Harbor and Lloyds each contended that there was
no explicit obligation to defend. The Court of Appeal nonetheless found that the excess insurers
had an implied duty to defend because their policies did not expressly exclude or deny such a
duty. Additionally, the Aetna court held that “appellants [Harbor and Lloyds] as insurers have a
coexisting and coequal obligation to defend *367  as representatives and on behalf of the insured
Union, with reference to all of the excess claims.” (Aetna, supra, 56 Cal.App.3d at p. 801, italics
added.) The court further held that “under the facts at bench after the payment of the $50,000 of
primary coverage, the primary carrier Aetna had no further duty to provide a defense without the
right of reimbursement from the excess carriers. The amount of reimbursement is dependent upon
facts relative to the total amount paid by all carriers, the proportion of each insurer's payment to
the total, all properly determinable by the trial court.” ( Id., at p. 804, italics added.)


Although Aetna involved costs of defense when the primary carrier had clearly exhausted its policy
limits and the proceedings continued, Pacific would apply the Aetna holding to require the excess
carrier to participate in the defense of the insured as soon as it is notified of the claim, and even
though the primary insurance coverage has not as yet been exhausted.


The foregoing result urged by Pacific is untenable for several reasons. First, Harbor's policy
explicitly states that its liability would not attach until the primary coverage has been exhausted.
Next, the same policy provides that the duty to contribute to costs would arise only if Signal
obtained Harbor's written consent to incur costs which Signal neither sought nor obtained.
Additionally, unlike the situation in Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54
Cal.Rptr. 104, 419 P.2d 168], relied on by Pacific, it is unnecessary to impose an immediate duty
to defend on the excess carrier to afford the insured that to which it is entitled, namely, the full
protection of a defense on its behalf. In Gray, we held that where “the potential of liability under
the policy” exists, an insurer is obligated to defend because the duty to defend and the duty to
indemnify were obligations under the policy and the duty to defend was not contingent on the
ultimate duty to indemnify. ( Id., at pp. 276-277; see also Comunale v. Traders & General Ins. Co.
(1958) 50 Cal.2d 654 [328 P.2d 198, 68 A.L.R.2d 883]; Continental Cas. Co. v. Zurich Ins. Co.
(1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366 P.2d 455]; Lowell v. Maryland Casualty Co. (1966) 65
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Cal.2d 298 [54 Cal.Rptr. 116, 419 P.2d 180].) Unlike the situation in Gray, insofar as the duty to
defend is concerned, the insured here was fully protected by the primary insurer.


Finally, Pacific's fundamental contention would require Harbor to contribute to the defense costs
incurred by the primary carrier even *368  though excess liability might never attach and despite
the explicit provisions of Harbor's policy. This would be contrary to that line of cases which
hold that where there is excess coverage, whether by virtue of an excess clause in one policy or
otherwise, it is the primary insurer which is solely liable for the costs of defense if the judgment
does not exceed primary coverage. (See, e.g., National American Ins. Co. v. Insurance Co. of North
America (1977) 74 Cal.App.3d 565, 576 [140 Cal.Rptr. 828], and cases cited therein; Universal
Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144, 152 [57 Cal.Rptr. 240].) These
cases have held generally that even though the claim against the insured may be for a sum in excess
of the primary coverage, the primary insurer is obligated to provide a defense and may not seek
contribution from the excess carrier even though its successful settlement or defense relieves the
excess insurer from indemnifying the injured party. (Ibid.)


Pacific further argues that because the excess coverage was ultimately invaded for purposes of
settlement, Harbor was required to contribute to the defense costs. Pacific relies on Continental
Cas. Co. v. Zurich Ins. Co., supra, wherein we held that “all obligated carriers who have refused
to defend should be required to share in costs of the insured's defense, whether such costs were
originally paid by the insured himself or by fewer than all of the carriers.” (57 Cal.2d at p. 37.)


Continental presented significant factual dissimilarities, including three separate insureds and
three separate policies, each providing primary coverage with a primary obligation to defend. The
insurance companies, relying on various clauses in their respective policies requiring either that
proration occur in the event of other coverage or that coverage would be deemed excess in the
event of other primary coverage, each disputed which company was obligated to indemnify and
defend. The insured defendant in the underlying tort action demanded a defense from all three
companies. After determining the relative duties to indemnify and which companies were primary
and which excess, we then held that the three companies were liable for defense costs on a pro rata
basis determined by the amount of contribution to the judgment against the insured.


None of the Continental carriers was solely or explicitly an excess insurer. Each provided primary
coverage with a concomitant duty to defend upon which the insured was entitled to rely. (See Gray,
supra.) In addition, each of the carriers in Continental was tendered the defense *369  and two
of the three refused to participate after the tender. The insured potentially could have been left
without a defense.


Unlike the situation in Continental, where the relative obligations of different carriers who have
assumed the same primary risk must be adjusted, we are here concerned with the obligation of a
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carrier that is expressly designated as an excess insurer. In such a situation there is no reasonable
basis for assuming that the reasonable expectations of either the insured or the primary carrier were
that the excess carrier would participate in defense costs beyond the express terms of its policy.


We expressly decline to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. (Cf. Gray, supra, 65 Cal.2d at pp. 276-277.) (2)
Moreover, we affirm the wisdom expressed in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957)
155 Cal.App.2d 192, 195-196 [318 P.2d 84]: “The reciprocal rights and duties of several insurers
who have covered the same event do not arise out of contract, for their agreements are not with
each other. ... Their respective obligations flow from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. As these principles do not stem from agreement
between the insurers their application is not controlled by the language of their contracts with
the respective policy holders.” (See also National American Ins. Co. v. Insurance Co. of North
America, supra, 74 Cal.App.3d at p. 577.)


(1b) To impose an obligation on Harbor to reimburse Pacific in contravention of the provisions
of its policy could only be justified, however, by some compelling equitable consideration. We
find no such consideration here. Before seeking Harbor's contribution to the settlement, Pacific
acted in all respects for its own benefit. The defense costs at issue were incurred by Pacific in
the performance of its contractual obligation to its insured to afford a defense. The expenses were
incurred almost entirely prior both to settlement of the litigation and exhaustion of Pacific's policy
coverage. As we have noted, Pacific bore the primary obligation to defend and to protect both its
insured and, through subrogation principles, the excess carrier from excess liability. ( Commercial
Union, supra.) *370


When the opportunity was presented to settle the tort claims against the insured and Pacific
informed Harbor of that fact, the two carriers were then acting at arms' length. Attorney Currer,
Pacific's counsel acting for Signal, consistently took the position that Signal's liability was
extremely doubtful. Had Harbor at that time refused to contribute to settlement, Pacific potentially
could have incurred substantial additional costs in the expected two- to three-month trial. Harbor
did not refuse to contribute, however, but instead promptly facilitated settlement by contributing
$10,000. If, under these circumstances, Pacific intended at the time of demand for a settlement
contribution to impose an additional obligation on Harbor to contribute also to defense costs as part
of the overall settlement, Pacific should have obtained Harbor's agreement to such contribution as
part of the settlement. Because it did not do so, no equitable basis appears for shifting to Harbor
costs which Pacific had previously incurred primarily on its own behalf, in discharge of its own
contractual obligations.
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(3) Finally, we reject Pacific's contention that the two insurance contracts should be read together
as one instrument. Pacific argues that such a construction benefits the insured both by providing
a single system for the handling of the defense and defense costs incurred on Signal's behalf, and
requiring that the primary and excess carrier share the costs of defense.


In support of this argument Pacific relies on section 1642 of the Civil Code which in aid of
contractual interpretation provides “Several contracts relating to the same matters, between the
same parties, and made as parts of substantially one transaction, are to be taken together.” (Italics
added.) However, Pacific's argument ignores a basic prerequisite to unified interpretation, namely,
that the parties to the contracts must be the same. This, of course, is untrue in the matter before
us. Furthermore, nothing in the Pacific contract made it contingent upon, or required the existence
of, excess coverage and nothing in the Harbor contract made it dependent upon the existence
of the specific contract between Pacific and Signal, although a primary policy was required.
The contracts were separately negotiated with the insured with different dates of inception and
termination. We conclude that the two documents are separate contracts and must be independently
interpreted.


(1c) In summary, Signal was protected by Pacific's duty to defend. We cannot conclude that Signal
reasonably expected that Harbor *371  would be required to contribute to the costs of defense or to
provide a defense prior to the exhaustion of Pacific's policy limits. Nor can we conclude that Pacific
was entitled to expect Harbor to contribute to Signal's defense in the absence of a prior demand
for Harbor's assistance in the defense and without Harbor's written consent to the costs incurred
as provided in the Harbor policy. Although an excess carrier, once a good faith request is made,
might in a given case be required to contribute to the continuing costs of defense after the primary
coverage limits are exhausted, we cannot say, under the facts at bench, that Harbor breached any
duty to defend. Having fulfilled its own contractual obligation to provide Signal a defense, Pacific
is not entitled to Harbor's contribution to Pacific's costs incurred in Signal's defense.


The judgment is affirmed.


Mosk, J., Clark, J., Manuel, J., and Newman, J., concurred.


STANIFORTH, J. *


* Assigned by the Chairperson of the Judicial Council.


I dissent.
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Harbor Insurance Company (Harbor) consented to Pacific Indemnity Company's (Pacific) pretrial
settlement of a commonly insured loss claim made against The Signal Companies (Signal) for
an amount $10,000 in excess of Pacific's (the primary insurer's) policy limits. By reason of these
admitted facts and the explicit words of paragraph 2(b) of Conditions of its contract, Harbor was
required to “contribute to the costs incurred” on behalf of its insured Signal “in the ratio that its
proportion of the ultimate net loss as finally settled bears to the total agreed settlement.”


I
Harbor is the excess insurer. Its policy provides: “Liability attaches to the Company ... only
after the primary ... insurers have paid or have been hald [sic] liable to pay the full amount of
their ... ultimate net loss liability. ...” (Endorsement No. 13, par. (A); italics added.) Concerning
Harbor's contractual duty to defend Signal, its policy (par. 5, Conditions) recites it is subject to
the same terms, warranties, conditions as the primary policy “(except ... as regards the premium,
the obligation to investigate and defend, the renewal agreement (if any), the amount and limits of
liability ..., and except as otherwise provided *372  herein) as are contained in or as may be added
to the policy/ies of the Primary Insurers. ...” (Italics added.)


Harbor's undertaking as to costs 1  is found in paragraphs 1, 2, subdivisions (a) and (b) of
Conditions: “1. Incurring of Costs. In the event of claim or claims arising which appear likely
to exceed the Primary ... Limit(s), no Costs shall be incurred by the Assured without the written
consent of the Company.


1 ”Costs“ as defined in Harbor's policy ”shall be understood to mean ... investigation,
adjustment and legal expenses. ...“ (Italics added.)


“2. Apportionment of Costs. Costs incurred by or on behalf of the Assured with the written consent
of the Company, and for which the Assured is not covered by the Primary ... Insurers, shall be
apportioned as follows:


“(a) Should any claim or claims become adjustable prior to the commencement of trial for not
more than the Primary ... Limit(s), then no Costs shall be payable by the Company.


“(b) Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary ... Limit(s), then the Company, if it consents to the proceedings continuing, shall
contribute to the Costs incurred by or on behalf of the Assured in the ratio that its proportion of the
ultimate net loss as finally adjusted bears to the whole amount of such ultimate net loss.” (Italics
added.)


Pacific is the primary insurer. Under Coverage C (property liability), Pacific is obligated “[t]o
pay on behalf of the insured all sums which the insured shall become legally obligated to pay as
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damages because of the injury to or destruction of property, including the loss of use thereof” up
to $25,000, the policy limit.


With respect to the obligation to defend, Pacific's policy (par. II) reads in part: “It is further agreed
that as respects insurance afforded by this policy the Company shall (a) defend in the Insured's
name and behalf any suit against the Insured arising out of or alleging such destruction, and
seeking damages on account thereof, even if such suit is groundless, false or fraudulent; but the
Company shall have the right to make such investigation, negotiation, and settlement of any claim
or suit as may be deemed expedient by the Company;. ...” (Italics added.) *373


In the context of these policy provisions certain conceded facts become critical: (1) The claim
against Signal did not proceed to trial but “became adjustable” and was in fact settled before trial.
(2) The “ultimate net loss liability” was $35,000, $10,000 in excess of Pacific's duty to indemnify.
(3) Harbor expressly authorized Pacific's settlement proceedings that continued by the negotiations
process to fruition. (4) In satisfying the first $25,000, Pacific “paid ... the full amount ... of their
ultimate net loss liability.” (5) Harbor paid $10,000 in discharge of its portion of the loss.


The trial court found, since the claim was settled for $10,000 in excess of the primary policy
limits, that subdivision (2) of Conditions of Harbor's policy “applies to such situation.” The court
reasoned: “It provides for a contribution to the costs incurred where the claim can be settled in
excess of the primary limit.”


Thus the trial court correctly perceived the core of this contractual construction conundrum but
fell into error when it concluded: “However this provision applies only if the Company consents
to the proceedings continuing. The litigation did not proceed in the present case. Harbor promptly
agreed to pay its $10,000 contribution as soon as it was determined that the case could be settled
for $35,000. The case did not continue.”


The precise language of the Harbor policy does not yield itself to such (mis)interpretation.


II
Paragraph 2(b) of Conditions makes the primary insurer—Pacific—a third party beneficiary of the
insurance contract between Harbor and Signal.


Civil Code section 1559 provides: “A contract, made expressly for the benefit of a third person,
may be enforced by him at any time before the parties thereto rescind it.” (Italics added.) It has
long been the rule that principles of third party beneficiary contracts are applicable to policies of
insurance. (Murphy v. Allstate Ins. Co. (1976) 17 Cal.3d 937, 943 [132 Cal.Rptr. 424, 553 P.2d
584]; Bass v. John Hancock Mut. Life Ins. Co. (1974) 10 Cal.3d 792, 796-797 [112 Cal.Rptr. 195,
518 P.2d 1147]; Walters v. Marler (1978) 83 Cal.App.3d 1, 33 [ *374  147 Cal.Rptr. 655]; Mutual
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Benefit Life Ins. Co. v. Clark (1927) 81 Cal.App. 546, 554-555 [254 P. 306].) The third person
need not be named or identified individually to be an “express beneficiary” but may enforce the
contract if it can be shown it is a member of a class for whose benefit the contract was made.
(Johnson v. Holmes Tuttle Lincoln-Merc. (1958) 160 Cal.App.2d 290, 297 [325 P.2d 193].)


While Pacific was not named specifically as the beneficiary of the undertaking by Harbor in
paragraph 2(b), supra, yet Pacific was clearly a member of the class of beneficiaries contemplated.
Pacific is the “primary insurer.”


Although the contract was not made to benefit Pacific alone (the promises are made directly to
Signal), it may enforce those promises made for its benefit. ( Murphy v. Allstate Ins. Co., supra,
17 Cal.3d 937, 943; Hartman Ranch Co. v. Associated Oil Co. (1937) 10 Cal.2d 232, 245 [73 P.2d
1163]; Johnson v. Holmes Tuttle Lincoln-Merc., supra, 160 Cal.App.2d 290, 297.)


As a third party beneficiary, Pacific may enforce the contract not only as to the expressly delineated
benefits (Civ. Code, § 1559; Murphy v. Allstate Ins. Co., supra, 17 Cal.3d 937, 943-944) but also in
an appropriate case may enforce the implied covenants as well. (Hartman Ranch Co. v. Associated
Oil Co. (1937) 10 Cal.2d 232, 242, 244-245 [73 P.2d 1163]; Gilbert Financial Corp. v. Steel Form
Contracting Co. (1978) 82 Cal.App.3d 65, 69-70 [145 Cal.Rptr. 448].) The contracting parties'
intent to benefit the third party controls as to both express as well as implied terms. ( Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 943.)


III
Paragraph 2(b) of Conditions is from a Harbor insurance policy “Form U 604E CFS (11-61).” The
uncontradicted testimony indicates there were no negotiations regarding this critical language.
These uncontradicted facts—a standardized form contract—accepted without negotiations by the
insured, warrant the use of rules of interpretation applied to adhesion contracts. (Gray v. Zurich
Ins. Co. (1966) 65 Cal.2d 263, 269 [54 Cal.Rptr. 104, 419 P.2d 168].) Yet such special rules for
construction of contracts are not necessary in order to hold Harbor responsible on third party
beneficiary principles. General rules *375  governing the construction of any and all contracts
point to an explicit undertaking on the part of Harbor to apportion costs incurred by Pacific by
a most specific formula.


No extrinsic evidence was offered or received as an aid of interpreting the critical provisions
of Harbor's policy. Therefore an independent determination of their meaning is authorized. This
judicial function is to be exercised in accordance with generally accepted canons of interpretation
so that the purposes of the instrument may be given effect. (Parsons v. Bristol Development Co.
(1965) 62 Cal.2d 861, 865-866 [44 Cal.Rptr. 767, 402 P.2d 839]; see Civ. Code, §§ 1635-1661;
Code Civ. Proc., §§ 1856-1866.)
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The paramount rule governing the interpretation of contracts is to give effect to the mutual intention
of the parties. That intent must, in the first instance, be derived from the language of the contract—
we must look to the words themselves. (Civ. Code, § 1636; French v. French (1941) 70 Cal.App.2d
755, 757 [112 P.2d 235, 134 A.L.R. 366]; Healy Tibbitts Constr. Co. v. Employers' Surplus Lines
Ins. Co. (1977) 72 Cal.App.3d 741, 748 [140 Cal.Rptr. 375, 97 A.L.R.3d 1258].) The language,
if clear, explicit and if it does not invoke an absurdity, controls our interpretation. (Civ. Code, §
1638; County of Marin v. Assessment Appeals Bd. (1976) 64 Cal.App.3d 319, 325 [134 Cal.Rptr.
349]; Davis v. Basalt Rock Co. (1952) 114 Cal.App.2d 300, 303-304 [250 P.2d 254].)


Equally well settled is the rule that the contract must be construed as a whole and the intention
of the parties must be ascertained from the consideration of the entire contract, not some isolated
portion (Civ. Code, § 1641; Universal Sales Corp. v. Cal. etc. Mfg. Co. (1942) 20 Cal.2d 751, 760
[128 P.2d 665]; Stewart Title Co. v. Herbert (1970) 6 Cal.App.3d 957, 963 [96 Cal.Rptr. 631]).


Also, where a contract is susceptible of two interpretations, the courts shall give it such a
construction as will make it lawful, operative, definite, reasonable and capable of being carried
into effect if it can be done without violating the intention of the parties (Civ. Code, §§ 1643, 3541;
Rodriguez v. Barnett (1959) 52 Cal.2d 154, 160 [338 P.2d 907]).


And where an uncertainty cannot be removed by other accepted rules of construction, it must be
interpreted most strongly against the party *376  preparing it. (Civ. Code, § 1654; Masonite Corp.
v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1, 8 [135 Cal.Rptr. 170].)


And last but not least, specific provisions of an agreement, if inconsistent, prevail over those
that are general. (McNeeley v. Claremont Management Co. (1962) 210 Cal.App.2d 749, 753 [27
Cal.Rptr. 87]; MacDonald & Kruse Inc. v. San Jose Steel Co. (1972) 29 Cal.App.3d 413, 421 [105
Cal.Rptr. 725].)


An analytic approach, in light of the foregoing rules discloses: Harbor's policy (par. 1, Conditions)
treats generally with “Incurring of Costs” and proclaims if claims arise “which appear likely to
exceed the primary ... limits” then “no costs shall be incurred by assured [Signal] without the
written consent of the Company.”


Thus neither the general language of paragraph 5 of Conditions (supra) nor paragraph 1 of
Conditions expressly exempts Harbor either from a duty of defense or responsibility for costs of
defense when incurred by the primary insurer. There is no flat denial of responsibility for costs of
investigation and defense but rather a conditioned recognition of a duty to defend and assumption
of costs that may be gleaned from a none-too-clear “exculpating clause” an expression of a general
intent to limit responsibility for costs except where express consent is given.
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These general—and somewhat oblique—provisos must be read in connection with just perceptibly
more specific language of paragraph 2 of Conditions where Harbor expressly agrees to an
apportionment of costs in these words: “Costs incurred by or on behalf of the Assured with the
written consent of the Company, and for which the Assured is not covered by the Primary and
Underlying Excess Insurers, shall be apportioned as follows:”


Paragraph 2, if first analyzed apart from the following subdivisions 2(a) and (b), lends itself to this
rational construction: all costs, not just costs arising from a claim “where it appears likely to exceed
the primary ... limits,” will be apportioned (not fully assumed as in par. 1) (1) if incurred with the
written consent of Harbor and (2) for which the assured is not protected by the primary policy.


Paragraphs 1 and 2 must be read in conjunction with the immediately following subdivisions 2(a)
and 2(b). Each of the subdivisions contain *377  clear, specific, precise language, limited in time
and scope of event(s) and to a specifically defined area of costs. Subdivisions (a) and (b) apply
only to costs incurred in connection with a claim that “become[s] adjustable,” i.e., capable of
being settled by agreement “prior to commencement of trial.” Thus subdivisions (a) and (b) are
to be contrasted with paragraph 1's general applicability to payment of costs incurred at any time
whether pre- or posttrial.


In further contradistinction, subdivision (a) clearly is limited to these precise factual situations
where (1) the claim “become[s] adjustable” before trial and (2) the claim is settled for less than
the primary coverage. “Then no costs shall be payable by the company.”


But if the claim “become[s] adjustable,” can be settled pretrial for an amount that exceeds the
primary policy's dollar coverage, then Harbor makes this most specific undertaking in paragraph
2(b): “Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary and Underlying Excess Limit(s), then the Company, if it consents to the proceedings
continuing, shall contribute to the Costs incurred by or on behalf of the Assured in the ratio that its
proportion of the ultimate net loss as finally adjusted bears to the whole amount of such ultimate
net loss.” (Italics added.)


This is the most clear, specific, detailed undertaking to be found in these conditions. It must be
contrasted with the opaque, general language of paragraphs 1 and 2 requiring the “written consent”
of Harbor before any liability for costs generally would accrue. The words of paragraph 2(b)
impose on Harbor—for the benefit of a named class of third party beneficiaries—an obligation to
pay a specific proportion of “costs incured”“ by the primary insurer on behalf of the insured ”if
it [Harbor] consents to the proceeding.“


It should be noted: No other condition is attached to this unqualified promise to share costs in
this limited amount and specified factual circumstances. The requirement in the general language
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of paragraphs 1 and 2 for ”written consent “ as to costs to be incurred prospectively is glaringly
absent in paragraph 2(b). The requirement of paragraph 2 that the costs ”not be covered by the
primary“ insurance is also noticeably absent.


A common sense interpretation of these plain words points unerringly to a purposeful omission
of the earlier ”written consent“ general precondition *378  to Harbor's cost liability. For before
any liability whatsoever in the context of a pretrial settlement of a claim for a sum greater
than the primary coverage, Harbor must consent to the ”proceedings continuing. “ For Harbor
to be required both to consent in writing before incurring (future) costs and to consent to the
settlement proceedings continuing to fruition is to introduce a contradiction, an absurd meaning.
Harbor, when it consents to the proceeding continuing in the fact context of 2(b), undertakes
not a general obligation for costs as in paragraph 1 or a general apportionment of costs as in
paragraph 2 but agrees to a specific formula for sharing costs with the third party primary insurer
that is totally inconsistent with the exculpatory conditions expressed in paragraphs 1 and 2. These
juxtaposed clauses present a classic example for application of the rule that specific provisions of
an agreement, if inconsistent, prevail over those that are general.


Harbor was not bound by its express contract to give its consent to a pretrial settlement of the
claim for a figure that exceeded the primary's coverage, 2  yet it did consent in the fact context of
paragraph 2(b) and thereupon became expressly obligated not only for the excess over the $25,000
primary coverage limits but also for ”costs incurred“ in accord with its specific agreed upon pro
rata formula.


2 But see Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658-659 [328 P.2d
198, 68 A.L.R.3d 883], imposing an implied covenant of good faith upon an insurer to settle
in an appropriate case.


As noted above, the trial court held paragraph 2(b) not applicable in that Harbor did not consent
to the ”proceeding continuing.“ Thus the trial court interpreted the term ”proceeding“ as the
equivalent of ”case“ or ”litigation. “ While in a general sense the words ”proceeding“ may have this
meaning assigned, yet another rule of construction compels the conclusion that the ” proceedings“
referred to in the context of paragraph 2(b) are settlement proceedings—not the ”case“ or the
”litigation“ generally. The meaning of particular words must be viewed in their contractual context.
The meaning is not to be determined by isolating the questioned words or by taking them out of
context. (Civ. Code, § 1641; Sunset Sec. Co. v. Coward McCann, Inc. (1957) 47 Cal.2d 907, 911
[306 P.2d 777].) It is patently clear that the subject matter of 2(a) and (b) is ”adjustable claims,“
that is to say claims that can be disposed of by settlement proceedings (see Black's Law Dict. (4th
ed. 1968) p. 64) not claims that are nonadjustable and thereby to continue in the litigation process.
Clearly Harbor's intent was to refer to settlement proceedings. *379
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Secondly, if the term ”proceeding continuing“ is ambiguous, then it is to be construed, resolved
against the drafting party (Harbor). (Civ. Code, § 1654; Thomas v. Hunt Mfg. Co. (1954) 42 Cal.2d
734, 739 [269 P.2d 12]; Masonite Corp. v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1,
8 [135 Cal.Rptr. 120].)


Third, if we give ”proceeding“ the meaning as did the trial court, an absurdity is created. An
inoperative concept is imported into an otherwise reasonable interpretation.


Such interpretation destroys the entire sense and purpose of paragraphs 2(a) and (b). If we assume
Harbor's intent was to require a consent to the litigation proceedings continuing, the whole concept
of pretrial settlement of a claim for an amount in excess of the primary's liability coupled with a
specific agreed upon sharing of costs upon such contingency becomes an absurd, unreasonable,
a nonconformable provision.


Paragraphs 1 and 2 each provide that no costs shall be incurred without Harbor's written consent.
In contrast paragraph 2(b) requires, not a consent to costs being incurred, but a totally different
species of consent. The required consent is to the proceedings continuing to a settlement approved
by Harbor. Such specific consent and approval to a settlement was required of, obtained from,
Harbor. Harbor, in giving this species of consent— whether written or verbal 2(b) does not define
—to those clear express conditions of settlement, pretrial in an amount in excess of the primary
coverage—triggered its obligation to share the costs incurred in the agreed proportions.


The trial court in its analysis of paragraph 2(b) concluded that since the ” case“ did not continue
—it being settled—Pacific incurred no other cost or expense after such settlement was effected. 3


This view of paragraph 2(b) overlooks the tense of the operative verb ”occurred.” This use of the
past tense refers plainly and explicitly to costs incurred in the past—before settlement—not to
costs to be incurred in the future as in paragraphs 1 and 2.


3 A settlement pretrial generally does not, did not here, contemplate the future expenditure of
costs. The costs have been incurred in investigation, lawyer fees, etc., by the time settlement
is effected. The only costs that usually occur after settlement is effected are in the drafting
and exchange of releases, checks.


To say that the undertaking to share costs incurred in the context of pretrial settlement negotiations
terminating in success would apply only *380  to costs incurred after the settlement is effected
results in a nonsensical meaning. To apply such meaning to “costs incurred” if the case, the
litigation, continues and is not settled, results in even greater assault upon reason and perhaps
a cry of foul from Harbor. Any other meaning attached to “incurred” in its context results in a
nonoperative clause disrupting the entire sense and meaning of paragraph 2(b).
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The majority opinion effectively deletes paragraph 2(b) from the Conditions of Harbor's policy.
In so doing, it ignores the duty “simply to ascertain and declare what is in terms or in substance
contained therein, not to insert what has been omitted, or to omit what has been inserted. ...” (Code
Civ. Proc., § 1858; Jensen v. Traders & General Ins. Co. (1959) 52 Cal.2d 786, 790 [345 P.2d 1];
Estate of Townsend (1963) 221 Cal.App.2d 25, 27 [34 Cal.Rptr. 275].)


The cases relied upon by the majority construe policy language which differs significantly from
the policy provisions in the cases at bench—excepting only Aetna Cas. & Surety Co. v. Certain
Underwriters (1976) 56 Cal.App.3d 791 [129 Cal.Rptr. 47], which affirms the obligation to
apportion costs where the primary coverage is exhausted. Moreover, the factual context here is
unique, absent from any authority cited by the majority, including Aetna Cas. & Surety Co., supra.


Research has disclosed but four cases interpreting apportionment of costs undertakings either
identical or essentially similar to those here in issue. They are: Aetna Cas. & Surety Co. v. Certain
Underwriters, supra, 56 Cal.App.3d 791; National Union Ins. Co. v. Phoenix Assur. Co. of N.Y.
(D.C. 1973) 301 A.2d 222, 224; St. Paul Fire & M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960)
32 N.J. 17 [158 A.2d 825]; Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. (1974) 19
Ill.App.3d 192 [311 N.E.2d 330].) 4  Three of these cases—Aetna Cas. & Surety Co., National
Union Ins. Co. and St. Paul Fire & M. Ins. Co.—interpret the conditions here under scrutiny as
creating a duty of defense and a duty to share costs on a pro rata basis after exhaustion of primary
limits of coverage. In National Union Ins. Co. v. Phoenix Assur. Co. of N.Y., supra, 301 A.2d 222,
225, it was held: “By the terms of National Union's contract, it was bound to share in the costs of
the defense where a claim exceeded the primary insurance. The contract provided: *381


4 None of these cases involve the unique hand-in-glove relation between the conceded facts
and the language of 2(b) as is found in the case at bench.


“1. Payment of Costs. Costs incurred by the insured personally, with the written consent of
the Company, and for which the insured is not covered by the said Primary Insurers, shall be
apportioned as follows:


“


. . . . . . . . . . .
“(c) Should, however, the sum for which the said claim or claims may be so adjustable exceed the
Primary Limit or Limits, then the Company, if they consent to the proceedings continuing, shall
contribute to the 'Costs' incurred by the Insured in the ratio that their proportion of the ultimate net
loss as finally adjusted bears to the whole amount of such ultimate net loss.”
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In St. Paul Fire & M. Co. v. Indemnity Ins. Co. of N.A., supra, 158 A.2d 825, 826, the policy
“provides that defendant shall pay no costs if the claims are adjusted prior to trial for a sum not
in excess of the retained limits; and even where the claims appear likely to exceed the retained
limits, defendant shall not be obligated unless it first gives consent to incurring the charge. But if
defendant consents to 'trial court proceedings continuing' and if the settlement or judgment exceeds
the retained limits, then it agrees to contribute to the costs in the ratio that its proportion of liability
bears to the whole amount of the settlement or judgment.”


The Supreme Court of New Jersey stated: “We find defendant's policy clearly and unambiguously
delineates its obligation to be precisely as found by the trial court.” (Id., at p. 827.) And the Supreme
Court denied recovery upon the basis of a defense verdict on trial but stated: “'It is elementary that
a written contract must be construed to carry out the intent of the parties thereto as expressed in
the contract as written. [Italics in original] Here the obligation was to contribute only where there
was either a judgment or a settlement and there was neither. It follows, since the Court may not
rewrite the policy that there can be no recovery by St. Paul, either as subrogee or assignee of the
Gas Company.”' (Id., at p. 827; italics added.)


The third case, interpreting the exact conditions here under scrutiny—Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, 56 Cal.App.3d 791—found an implied duty to defend and prorate
costs where the recovery, settlement exceeded the primary coverage. This case will be discussed
at length in IV, infra, in connection with the equitable subrogation rules. *382


In Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, in language not
dissimilar to that in the Aetna Casualty and National Union policies, the Appellate Court of Illinois
found no duty of defense—no duty to share in costs of defense unless the following conditions
were met: (1) The costs were incurred by the insured personally; (2) The incurring of such costs
was with the written consent of the excess carriers; and (3) Such costs were not covered by primary
insurance. (Id., at p. 335.)


Superficially, the Occidental Fire case would appear to support the majority view as to the
meaning and interpretation of the apportionment of cost language of Harbor's contract; yet a
careful examination into the geneology of the authorities relied upon by the Illinois Appellate
Court demonstrates without a shadow of doubt its conclusions are based upon rules of law, judicial
decisions long ago overturned, rejected by the California courts. The Illinois court expressly relies
upon a covey of cases in which Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d
207, 210 [281 P.2d 883], is oft (erroneously) cited as a viable example of California authority
for the proposition that the duty to defend a particular lawsuit is personal to each insurer; the
obligation is several, and an insurance carrier is not entitled to divide the duty to defend, nor to
require contribution for defending from another carrier, without a specific contractual agreement
to that effect.
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This view was rejected, and Financial Indem. Co. v. Colonial Ins. Co., supra, was overruled by
this court in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 37, 38 [17 Cal.Rptr.
12, 366 P.2d 455].


Secondly, the Illinois court refused (contrary to a host of Cal. decisions) to apply the doctrine of
equitable subrogation, to compel a pro rata sharing of costs where both insurers share the same
risk and the judgment exceeded the primary limit, stating: “The plain and simple answer to this
contention is that they did not contract to do so and that they were paid only for that which they did
contract to provide.” (Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d
330, 335.)


This legal stance is again directly opposed to unquestioned California authority detailed in IV,
infra.


Thus the one case that facially appears to support the majority's interpretation of the “Conditions”
here under scrutiny is disclosed on *383  close inspection to be naught but a decision by a
protagonist on one side of a legal issue wherein California courts have long ago adopted contrary
views. The correctness of that decision depends upon legal premise heretofore found unacceptable
in California courts. (See General Ins. Co. v. Truck Ins. Exch. (1966) 242 Cal.App.2d 419, 424-425
[51 Cal.Rptr. 462]; Argonaut Ins. Co. v. Colonial Ins. Co. (1977) 70 Cal.App.3d 608, 615 [138
Cal.Rptr. 855], for authorities and views contrary to the Occidental F. & C. Co., supra, premises;
and see Fireman's Fund Ins. Co. v. North Carolina Farm B.M.I. Co. (1967) 269 N.C. 405 [152
S.E.2d 513, 518]; 7C Appleman, Insurance Law and Practice (1980 supp.) § 4691; American F. &
C. Co. v. Pennsylvania T. & F. M. Cas. Ins. Co. (5th Cir. 1960) 280 F.2d 453, fn. 11, where out of
state authorities pro and con on this issue are collected.)


Concerning Occidental F. & C. Co., supra, 7C Appleman, Insurance Law and Practice, section
4691, pages 276-278, is sharply critical, stating: “In some cases it is indicated that an insurer that
incurs defense costs cannot recover them because there are no subrogation rights under the contract
or because each insurer has an independent obligation to defend and the matter is exclusively
between the insurer and its insured.


“These holdings are indefensible. The courts are ignoring realities and encouraging insurers who
are not concerned with their obligations to their insureds in the hope that someone else will step
into the breach. It also ignores the fact that excess and other insurers are third party beneficiaries
under the basic contracts of insurance and should be able to recover, either under a theory of
equitable subrogation, contracts or torts, any expenses incurred under the circumstances. Further,
as a matter of public policy, courts should be demanding that insurers give prompt defense of
claims to policyholders rather than to tolerate the shifting of responsibility with such impunity. And
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that is the position taken either by statute or by decision in many states.” (Citing Cal. authority;
fns. omitted.)


In sum, the only authority that even facially supports the interpretation and conclusion of the
majority opinion is based upon authority and reasoning long ago expressly overruled, rejected by
the California courts.


These foregoing reasons, authorities compel the conclusion that Harbor is bound by paragraph
2(b) to share costs with the third party *384  beneficiary in proportion to its contribution to the
total ultimate settlement figure.


IV
If we make the fanciful assumptions that paragraphs 1, 2(a) and (b), and 5 do not exist in the Harbor
policy, or if the presence is conceded, that section 1559 of the Civil Code and the assembled host
of statutory rules for construction of contracts have no applicability to the words Harbor chose to
use, yet there would be a right of equitable subrogation in favor of Pacific.


Pacific's policy (par. 11) provides expressly for such rights: “(a) The Company shall be subrogated
to all rights which the Insured may have against any person, co-partnership, corporation, estate,
or other entity (except those covered by this policy) to the extent of any payments made by the
Company under this policy, and the Insured shall execute all papers required to secure to the
Company such rights; ....” Pacific's policy further provides “as respect to insurance afforded by
this policy Pacific will defend in the insured's name and behalf any suit ... even if such suit is
groundless false or fraudulent. ...” (Italics added.)


Harbor's policy (Conditions, par. 5, supra) is not equally clear as to any general assumption duty
to defend. On the other hand the Harbor policy, at no level of expression, in language either precise
or ambiguous, expressly rejects the duty to investigate and defend a claim against its insured on
a covered risk.


Thus each policy when read separately clearly affords coverage in the stated amounts against
the common loss. But when we search for Harbor's duty to defend, the “maintenance of primary
insurance” clause of Harbor's policy forces an examination of its opponent. Thus the “circular
riddle” begins which can be resolved only by a judicial refusal to allow competing clauses between
insurers of the same loss to remove, by shift and avoidance draftsmenship to diminish or destroy
the insured's reasonable expectation not only of coverage of risk but also good faith investigation
and defense and settlement to the end that the insured not be faced with a judgment in excess of
coverages. 5  This artful avoidance *385  draftsmenship and logic, employed by insurers against
each other, if carried to an extreme and applied against the insured, leads to a conclusion that
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the latter, though protected by two policies, actually has none. Where the battle is sharply drawn
between two or more insurers, the insured may be left helpless on the sidelines. (See Graves v.
Traders and General Insurance Company (La.App. 1967) 200 So.2d 67, 77, affd. 252 La.709 [214
So.2d 116, 117-118]; Federal Ins. Co. v. Atlantic National Ins. Co. (1969) 25 N.Y.2d 71 [302
N.Y.S.2d 769, 771-772, 250 N.E.2d 193]; Indiana Insurance Co. v. American Underwriters, Inc.
(1973) 26 Ind. 401 [304 N.E.2d 783, 787].) The doctrine of equitable subrogation precludes such
an unconscionable result. ( Continental Cas. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37.)


5 Such escape clauses are generally disfavored in California cases. (Argonaut Ins. Co.
v. Transport Indem. Co. (1972) 6 Cal.3d 496, 508 [99 Cal.Rptr. 617, 492 P.2d 673].)
Thus California authorities disagree with the “convoluted logic” used in the Illinois court
(Employers Reinsurance Corp. v. Mission Equities Corp. (1977) 74 Cal.App.3d 826, 831,
fn. 2 [141 Cal.Rptr. 727].)


If the “subrogation” proviso (par. 11) of the Pacific policy does not preserve subrogation rights
by “contractual” (conventional subrogation) means against Harbor, then an equitable right of
subrogation accrues in favor of Pacific where it performs a duty on behalf of the insured owed
by Harbor. (Employers etc. Ins. Co. v. Pacific Indem. Co. (1959) 167 Cal.App.2d 369, 376 [334
P.2d 658]; Commercial Standard Ins. Co. v. American Emp. Ins. Co. (6th Cir. 1954) 209 F.2d 60,
64; United States Guarantee Co. v. Liberty Mut. Ins. Co. (1943) 244 Wis. 317 [12 N.W.2d 59, 61]
Rest., Restitution, § 162.)


Rights of subrogation may grow out of a contract but need not depend for their existence upon
the express grant of the contract as they are created by law to avoid injustice. “'As now applied
[the doctrine of equitable subrogation] is broad enough to include every instance in which one
person, not acting as a mere volunteer or intruder, pays a debt for which another is primarily liable,
and which in equity and good conscience should have been discharged by the latter.”' (Caito v.
United California Bank (1978) 20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466]; Estate of
Kemmerrer (1953) 114 Cal.App.2d 810, 814 [251 P.2d 345, 35 A.L.R.2d 1393].)


The doctrine has been many times extended to multiple insurers of the same risk. As was stated
in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 195-196 [318 P.2d
84]: “The reciprocal rights and duties of several insurers who have covered the same event do not
arise out of contract, for their agreements are not with each other. [Citations.] Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing of
a specific burden. As these principles do not stem from agreement between *386  the insurers their
application is not controlled by the language of their contracts with the respective policy holders.”


The landmark case of Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, applied
equitable subrogation principles to require a sharing pro rata of costs of defense where primary
coverage was provided by more than one insured. This court stated: “Under general principles of
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equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to be
liberally construed to provide coverage to the insured—it is our view that all obligated carriers who
have refused to defend should be required to share in costs of the insured's defense, whether such
costs were originally paid by the insured himself or by fewer than all of the carriers.” ( Id., at p. 37.)


Factually, Continental Cas. Co. involved coinsurers of the same loss—not excess versus the
primary insurer. Yet the principles announced are broad enough to cover any sharing of defense
costs where coverage of a loss is provided by more than one insurer. ( Id., at p. 36.)


This court reasoned: “Two opposing views appear in the cases where the insured, or an insurer who
has faithfully performed, has sought contribution from an insurer who refused to provide a defense.
On the one hand it has been held that 'where two companies insure the same risk and the policies
provide for furnishing the insured with a defense, neither company can require contribution from
the other for the expenses of the defense where one denies liability and refuses to defend. ...' [¶]
”On the other hand there are courts which, with little if any discussion of the point, appear to have
found no difficulty in ordering pro rata sharing of defense expenses where coverage is provided
by more than one insurer. [Citations.] We find no roadblocks to such a result and we think that the
considerations which lead to it are more persuasive than any reasons suggested to the contrary. In
this connection we note that any services contemplated by the agreement to defend are not personal
in the sense that the services of any specifically named individual would be personal. Rather, such
services necessarily contemplate the employment by the company of competent licensed attorneys
and other personnel who, from a practical standpoint, must be viewed as rendering services to the
company and for its benefit and the benefit of other obligated insurers, as well as for the benefit
of the insured.“ ( Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 36-37.) *387


The Continental Cas. Co. court expressly disapproved of the views announced in Pac. Indem.
Co. v. Cal. State Auto Assn. (1961) 190 Cal.App.2d 293 [12 Cal.Rptr. 20]; Columbia Southern
Chemical Corp. v. Manufacturers & Wholesalers Indem. Exch. (1961) 190 Cal.App.2d 194 [11
Cal.Rptr. 762]; and Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d 207 [281
P.2d 883]. Each of these overruled cases expressly held that the other or underlying or excess or
secondary insurance carriers had no obligations absent a specific contract with the primary or first
insurer or with the insured to contribute to or pay for the defense provided by the primary or first
insurer assuming the defense.


Thus the general principle of equitable subrogation extends to recoupment, to a sharing of defense
costs between two or more insurers of the same risk despite the absence of any express contractual
obligation. This rule has been followed, applied to a variety of coinsurers of the same risk. (See
Northwestern Mutual Ins. Co. v. Farmers' Ins. Group (1978) 76 Cal.App.3d 1031, 1044-1045
[143 Cal.Rptr. 415] [excess v. primary]; Aetna Cas. & Surety Co. v. Certain Underwriters, supra,
56 Cal.App.2d 791 [primary v. excess]; American Surety Co. v. State Farm Mut. Auto. Ins. Co.
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(1966) 274 Minn. 81 [142 N.W.2d 304, 306] [primary v. excess]; State Farm Mut. Auto. Ins. Co. v.
Foundation R. Ins. Co. (N.M. 1967) 431 P.2d 737, 741 [excess v. primary]; 16 Couch on Insurance
(2d ed. 1966) § 62.53; 7C Appleman, Insurance Law and Practice, § 4691, pp. 271-278.)


The principles formulated in Continental Cas. Co., supra, and Gray v. Zurich, supra, were
faithfully applied in Aetna Cas. & Surety Co. v. Certain Underwriters, 56 Cal.App.3d 791,
where an action was brought by the primary insurer against the excess insurers seeking upon
equitable subrogation principles recovery of a pro rata share of costs incurred and to be incurred
in connection with a commonly insured loss—the Santa Barbara oil well blowout. The policy
language involved was that of the Harbor Insurance Company—again the excess carrier—almost
identical with that in issue here. The losses unquestionably exceeded the primary's limits. 6


6 The pretrial settlement of claims fact matrix was not present in Aetna; therefore paragraph
2(b) of Harbor's policy had no application. In this particular, Aetna is not in point.


The Court of Appeal found no express provision in Harbor's policy required the excess insurer to
defend the claims made under the policy, *388  yet held the obligation would be implied where
the monetary limits of the primary policy had been exhausted. 7  This particular conclusion by the
Aetna court is but another way of stating the rule that where the provision is unclear or uncertain,
and if the duty is reasonably to be expected by the insured, the obligation will be implied by law
and included as part of the agreement of the insurance. 8  ( Gray v. Zurich Insurance Co., supra,
65 Cal.2d 263; Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654 [328 P.2d 198, 68
A.L.R.3d 883].)


7 The Aetna court plowed new legal ground in California when before judgment it shifted
defense duties to the excess carrier. That issue is not here.


8 The Aetna decision has been sharply criticized in an article entitled Allocation of the Duties
of Defense Between Carriers Providing Coverage to the Same Insured in the April 1980
Ins. Counsel J. at pages 224, 251-260. The legal authority for the criticism is the holding in
Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon., supra, 311 N.E.2d 330, discussed
above.


In Aetna, as here, the trial court concluded that the duty to defend only arose if Harbor's duty to
indemnify arose. A similar contention was answered by this court in Gray v. Zurich Insurance Co.,
supra, 65 Cal.2d 263, 271, where the identical argument was made by the primary carrier with
regard to its duty to defend the insured. In rejecting such an argument, this court stated: ” At the
threshold we note that the nature of the obligation to defend is itself necessarily uncertain. [Fn.
omitted.] Although insurers have often insisted that the duty arises only if the insurer is bound to
indemnify the insured, this very contention creates a dilemma. No one can determine whether the
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third party suit does or does not fall within the indemnification coverage of the policy until that suit
is resolved; in the instant case, the determination of whether the insured engaged in intentional,
negligent or even wrongful conduct depended upon the judgment in the Jones suit, and, indeed,
even after that judgment, no one could be positive whether it rested upon a finding of plaintiff's
negligent or his intentional conduct. The carrier's obligation to indemnify inevitably will not be
defined until the adjudication of the very action which it should have defended. Hence the policy
contains its own seeds of uncertainty; the insurer has held out a promise that by its very nature
is ambiguous.“ ( Id., at pp. 271-272.) Such circular argument, found unacceptable to this court in
Gray v. Zurich in defining the scope of the primary insurer's duty to defend an insured, should be
equally unacceptable in defining the scope of the excess insurer's duty to defend where the primary
coverage is exhausted by an agreed-to pretrial settlement.


The concept that a carrier should share pro rata in expenses of providing the defense even without
resort to any express contractual *389  provision is not new and has been followed without
question in a host of California decisions: Otter v. General Ins. Co. (1973) 34 Cal.App.3d 940, 954
[109 Cal.Rptr. 831]; Oil Base, Inc. v. Transport Indem. Co. (1956) 143 Cal.App.2d 453, 468-469
[299 P.2d 952]; Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37; Hartford Acc. &
Indem. Co. v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 437 [57 Cal.Rptr. 492]; Truck Ins.
Exchange v. Torres (1961) 193 Cal.App.2d 483, 489-490 [14 Cal.Rptr. 408]; Amer. Auto. Ins. Co.
v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 196 [318 P.2d 84]; Pac. Indem. Co. v. Amer.
Mut. Ins. Co. (1972) 28 Cal.App.3d 983, 989 [105 Cal.Rptr. 295]; Spott Electrical Co. v. Industrial
Indemnity Co. (1973) 30 Cal.App.3d 797, 802 [106 Cal.Rptr. 710].)


These are the unquestioned rules: Where the final loss figure— whether by judgment or by
settlement—is within the primary coverage limits, no apportionment of costs is warranted. For
example, in Universal Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144 [57
Cal.Rptr. 240], the Court of Appeal denied Aetna, the primary insurer, reimbursement for any
of its costs incurred in defending a personal injury action before its settlement; further, the court
obligated Aetna to pay the excess insurer for any of its defense costs, reasoning: ”[T]he Aetna
policy provided primary coverage and, since the limits on the Aetna policy were higher than the
amount of the loss, the excess coverage in the Universal policy did not come into effect. Since
Aetna provided primary coverage in an amount sufficient to cover the entire loss, it also was liable
to pay all costs of defense including attorney fees. [Citations.]“ ( Id., at p. 152; italics added.) (See
also National American Ins. Co. v. Insurance Co. of North America (1977) 74 Cal.App.3d 565,
576-577 [140 Cal.Rptr. 828], and cases cited therein for the same rule.)


But a contrary rule is indicated where the primary coverage is exhausted. In Travelers Ins. Co.
v. Norwich Union Fire Ins. Soc. (1963) 221 Cal.App.2d 150, 153-154 [34 Cal.Rptr. 406], the
Travelers policy provided that its coverage should be excess with respect to a nonowned car. The
court held: ”The primary liability to indemnify is that of Norwich.“ ( Id., at p. 153.) The court
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then stated: ”If judgment in fact exceeds the Norwich limits, that company would be entitled to
contribution from Travelers of defense costs in the same ratio that the two share in paying such
judgment [citation]. We could not determine, in this litigation, that the primary coverage will be
inadequate. In view of *390  the likelihood that no judgment will ensue in the Chlemens action,
practical considerations suggest that this hypothetical right of Norwich to contribution be reserved.
If, however, the only loss is to be the cost of defense, we are satisfied that it should fall upon the
primary coverage.“ ( Id., at pp. 153-154.) (To the same effect see also Hellman v. Great American
Ins. Co. (1977) 66 Cal.App.3d 298, 305 [136 Cal.Rptr. 24], and cases cited.)


In Am. Fid. Ins. Co. v. Emp. Mut. Cas. Co. (1979) 3 Kan.App.2d 245 [593 P.2d 14], after a scholarly
review of California judicial decisions treating with division of duty of defense and costs by
multiple insurers of the same risk, the court concluded (at p. 23): ”From the foregoing the following
principles may be derived: “1. Where the same risk is covered by both primary and secondary
insurance, the primary insurer has the primary duty to defend.


“2. Where the claim made is within the limits of the primary policy, and the primary insurer
undertakes the defense, the secondary insurer is not required to defend.


“3. Where the claim is over the limits of the primary policy and only one insurer undertakes the
defense, the primary insurer and the excess insurer will each be liable for a pro rata share of the
costs of defense in proportion to the amount of the claim each is required to pay.


“This result does not absolve any carrier from a duty to defend, but places the primary burden on
the carrier which has issued primary insurance. It also recognizes the equitable subrogation rights
of an insurer which has, by fulfilling its own duty to defend, also fulfilled an obligation owed by
another.” (To the same effect see Valentine v. Aetna Ins. Co. (9th Cir. 1977) 564 F.2d 292, 296,
again applying and interpreting Cal. law.)


Thus the claim made here was settled for an amount greater than the primary limits; therefore the
condition of exhaustion of the primary policy limits was fulfilled. “'Such condition is complied with
when the insured proves that claims aggregating the full amount of the specific policy have been
settled thereunder and full liability of the insurer discharged.”' (United States Fid. & Guaranty
Co. v. Safeco Ins. (Mo.App. 1977) 555 S.W.2d 848, 853; to the same effect see St. Paul Fire *391
& M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960) 32 N.J. 17 [158 A.2d 818, 826-827]; see also
7C Appleman, Insurance Law and Practice, § 4682, pp. 34, 36-37, § 4691, pp. 274-275.)


No roadblock, equitable, legal, logical or constructional precludes the application of equitable
subrogation principles to require proration of costs in this case in accord with the Conditions
paragraph 2(b) formula.
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V
In the landmark case of Gray v. Zurich Ins. Co., supra, 65 Cal.2d 263, this court adopted a far
reaching, enlightened consumer-oriented approach to interpretation of ambiguous language of
an insurance policy. “We test the meaning of the policy according to the insured's reasonable
expectation of coverage. ...” And the Gray court held (at p. 276) where the language of the policy
would reasonably lead the insured to expect a defense, the carrier would not be exonerated.


This “reasonable expectation” doctrine has been uniformly followed and approved by this court
in contexts of a variety of ex-contractually “implied” duties. (See Harris v. Glen Falls Ins. Co.
(1972) 6 Cal.3d 699, 701-702 [100 Cal.Rptr. 133, 493 P.2d 1]; Thompson v. Occidental Life Ins.
Co. (1973) 9 Cal.3d 904, 920-921 [109 Cal.Rptr. 473, 513 P.2d 353]; Gyler v. Mission Ins. Co.
(1973) 10 Cal.3d 216, 219-220 [110 Cal.Rptr. 139, 514 P.2d 1219]; State Farm Mut. Auto Ins.
Co. v. Jacober (1973) 10 Cal.3d 193, 201-203, 207-208 [110 Cal.Rptr. 1, 514 P.2d 953]; Egan v.
Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818 [157 Cal.Rptr. 482, 598 P.2d 452]; Neal v.
Farmers Ins. Exchange (1978) 21 Cal.3d 910, 920 [148 Cal.Rptr. 389, 582 P.2d 980]; Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 940-941.) Last but not least to recognize this principle is
Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d 912, 918, 919 [164
Cal.Rptr. 709, 610 P.2d 1038].


This healthful principle is but one aspect of the carrier's obligations imposed by law to act fairly
and in good faith in discharging its contractual responsibility to its insured. ( Neal v. Farmers Ins.
Exchange, supra, 21 Cal.3d 910, 920.)


This case cannot be viewed merely as a contest between two insurers each trying to absolve itself,
to shift or share the burden of defense investigation *392  and costs. It is a contest in which every
insured—when this court opts for a denial of an excess carrier's duty to share costs of defense
where excess coverage is invaded by settlement—will have its reasonable expectations as to an
adequate good faith defense diminished.


An insured's “reasonable” or “legitimate” “good faith” expectation is not to receive a pro forma,
anemic or “sweetheart” defense of his case. The insured is in economic peril when the excess
coverage is exhausted. The insured's reasonable expectation as to the defense tendered should
be measured against the implied covenant of good faith and fair dealing in every contract that
neither party will do anything which will injure the right of the other to receive the benefits of the
agreement. (Brown v. Superior Court (1949) 34 Cal.2d 559, 563-564 [212 P.2d 878]; Comunale v.
Traders & General Ins. Co., supra, 50 Cal.2d 654, 659.) An insured should reasonably expect that
the apportionment of costs of defense clauses of the excess contract should be construed, in the
absence of a policy provision to the contrary “as not to diminish the protection of the insured.” (16
Couch on Insurance (2d ed. 1966) § 62.55, p. 504, and cases cited.)
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The majority opinion diminishes that legitimate expectation when it places the primary insurer in
this untenable position. The duty to defend must necessarily encompass the providing of the same
good faith defense whether the primary limits are “likely” or “not likely” to be exceeded—at least
to judgment. If this duty is imposed without coupling it with equitable subrogation rights against
the excess carrier when the judgment or settlement exceeds primary coverage, then the primary
insurer is put to a Hobson's choice. Hard economic reality stares the primary insurer in the face in
that it is in a competitive industry; it is a profit-seeking corporation with duties to shareholders;
it is not an eleemosynary institution. As this court observed in Wint v. Fidelity & Casualty Co.
(1973) 9 Cal.3d 257, 263 [107 Cal.Rptr. 175, 507 P.2d 1383, 90 A.L.R.3d 1185]: “Fidelity [excess
insurer] argues that even if it was under a duty to defend McGregor, its failure to do so was of no
consequence, because Great American defended him, and he therefore was not prejudiced. Great
American's policy, however, had a $10,000 limit, and a defense by an insurer whose policy has a
limit far below the amount claimed cannot be equated to the defense of an insurer who stands to
lose 10 times as much as the insurer who defends.” The insured's reasonable expectations are that
the insurance company, *393  whether primary or excess, will provide the type of defense where
the insured and the insurer's interests, objectives are compatible, not contrajuxtaposed.


The claims here made exceeded the combined primary and excess coverages. Signal's defense
was a denial of any liability for the 1963 Baldwin Hills dam failure. While the primary and
excess insurer boldly proclaimed nonliability, yet Pacific spent nearly $100,000 in investigation
and defense costs to give substance to the stance taken. Whether upon trial a judgment would have
been obtained against Signal for more than the insurance coverage is any person's guess. But if the
claim is viewed not from hindsight, then the insured's reasonable expectations are to receive such
quality defense as to preclude a judgment exceeding the combined policy limits thereby exposing
the insured to personal liability. In short, the insured's reasonable expectation of a first class defense
is not just limited to the first $25,000 of loss incurred.


Secondly, the majority opinion has chosen sides in a skirmish that is but part of a larger and
longstanding “unfortunate and unnecessary conflict between certain primary insurers and excess
insurers.” (Lanzone, Resolving Conflicts Between Primary and Excess Insurers (1975) 635 Ins.
L.J. 733, 739.) The specific policy provision here in issue—Harbor's “Form U 604E CFS
(11-61)”—is reflective of the Jarndyce and Jarndyce specie of marathon negotiations between
certain excess and primary carriers over the duties of defense of commonly covered losses that has
been in process at least a generation and more. By each ell or cubit a carrier's (whether primary
or excess) duty to defend has been diminished in this economically motivated debate, so also has
the insured—a nonparticipant in these discussions—had its reasonable expectations of a full and
adequate defense reduced.


The majority opinion represents more than just a retreat from economically salubrious principles.
In following, sub silentio, the harsh inequitable holding of Occidental F. & Cas. Co. v.
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Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, this court has turned back the clock, revived
cases and doctrines rejected long ago. This decision constitutes an abandonment of the great
principles enunciated in the California trilogy of insurance interpretation cases: Gray v. Zurich
Insurance Co., supra, 65 Cal.2d 263; Wildman v. Government Employees' Ins. Co. (1957) 48
Cal.2d 31 [307 P.2d 359]; Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423
[ *394  296 P.2d 801, 57 A.L.R.2d 914], and a taking of sides in an insurance policy draftsmenship
battle where inevitably, the ultimate loser is the nonrepresented insurance buying public.


I would reverse the trial court's judgment with direction to apportion costs in accord with the
formula expressed in paragraph 2(b) of Conditions of Harbor's policy.


Bird, C. J., concurred.
Appellants' petition for a rehearing was denied August 6, 1980. Tobriner, J., did not participate
therein. Bird, C. J., was of the opinion that the petition should be granted. *395


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2015 IL App (5th) 140069
Appellate Court of Illinois, Fifth District.


SINCLAIR OIL CORPORATION, Plaintiff–Appellee,
v.


ALLIANZ UNDERWRITERS INSURANCE COMPANY,
f/k/a Allianz Underwriters, Inc., Defendant–Appellant.


No. 5–14–0069
|


Filed April 7, 2015.
|


Modified Upon Denial of Rehearing Sept. 24, 2015.


Synopsis
Background: Insured owner of oil pipeline and refinery brought action against its umbrella insurer
for declaratory judgment that insurer breached duty to defend owner in lawsuits arising out of
alleged contamination of soil and groundwater. Insurer counterclaimed alleging it owed no duty
to defend or indemnify owner. The Circuit Court, Madison County, Donald M. Flack, J., entered
partial summary judgment in favor of owner. Insurer appealed.


Holdings: The Appellate Court, Moore, J., held that:


[1] drop down provision required insurer to defend owner in event of exhaustion of aggregate
limits of underlying comprehensive general liability (CGL) policy;


[2] only claims for bodily injury that were subject to aggregate limit under CGL policy were claims
arising under completed operations hazard and products hazard;


[3] potential aggregate limits for property damage claims covered by CGL policy included three
categories of property damage;


[4] in order to trigger umbrella insurer's duty to defend, the insurer must have “actual notice” of
potential exhaustion of aggregate limits of underlying insurance policy;


[5] factual issues precluded summary judgment on duty to defend against bodily injury claims; and


[6] insurer breached duty to defend against property damage claims.
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Affirmed in part, reversed in part, and remanded; rehearing denied.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (16)


[1] Appeal and Error De novo review
Order granting, in part, a motion for partial summary judgment, is subject to de novo
review.


2 Cases that cite this headnote


[2] Insurance Intention
In construing an insurance policy, it is the job of court to ascertain intent of the parties.


[3] Insurance Construction as a whole
Insurance Entire contract
In order to determine meaning of language of insurance policy and intent of the parties,
courts must read the insurance policy as a whole, while giving consideration to the type of
risk involved, the subject matter that is insured, and the purposes of the insurance contract.


[4] Insurance Plain, ordinary or popular sense of language
If language of insurance policy is unambiguous, courts must give to the language its plain
and ordinary meaning.


[5] Insurance Ambiguity in general
Insurance Necessity of ambiguity
Courts will find insurance policy language to be ambiguous and construe it in favor of
the insured only if the words in the policy are susceptible to more than one reasonable
interpretation.
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[6] Insurance Commencement of Duty;  Conditions Precedent
Drop down provision in umbrella liability policy required insurer to defend insured in
event of exhaustion of aggregate limits of underlying comprehensive general liability
(CGL) policy, even though umbrella policy imposed no duty to defend; the drop down
provision made the umbrella policy continue in force as underlying insurance, and CGL
policy contained duty to defend.


[7] Insurance Several injuries
The only claims for bodily injury that were subject to an aggregate limit under
comprehensive general liability (CGL) policy were claims arising under the completed
operations hazard and products hazard, and all other claims for bodily injury were subject
to the per occurrence limit; policy stated an “each occurrence” limit for bodily injury
and then stated that aggregate limit applied to bodily injury claims “included within the
completed operations hazard and all bodily injury included within the products hazard.”


1 Case that cites this headnote


[8] Insurance Limits of Liability
Insurance Several injuries
Potential aggregate limits for property damage claims covered by comprehensive general
liability (CGL) policy included: (1) property damage arising out of premises or operations
rated on remuneration basis or contractor's equipment rated on receipts basis, with separate
aggregate limit for such damage with respect to each project taking place away from the
insured's premises; (2) property damage occurring in course of operations performed by
independent contractors, with separate limit for such damage with respect to each project
taking place away from insured's premises; and (3) property damage included within the
products hazard and completed operation hazards.


1 Case that cites this headnote


[9] Insurance In general;  standard
Liability insurer's duty to defend is much broader than the duty to indemnify.


[10] Insurance Pleadings
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If court determines, after construing allegations of complaint liberally in favor of the
insured, that the allegations fall within, or potentially within, the policy's coverage, liability
insurer has a duty to defend insured against the underlying complaint.


1 Case that cites this headnote


[11] Insurance Insurer's options in general
When a complaint against an insured alleges facts that bring the action within or potentially
within the scope of insurance policy coverage, liability insurer taking the position that the
complaint is not covered by the policy must defend the suit under a reservation of rights
or seek a declaratory judgment that there is no coverage.


1 Case that cites this headnote


[12] Insurance Tender or other notice
In order to trigger umbrella liability insurer's duty to defend, the insurer must have
“actual notice” of potential exhaustion of aggregate limits of underlying insurance policy
sufficient to allow insurer to make preliminary determination that limits of underlying
insurance policy have potentially been exhausted as to specific claim or claims for which
the insured is seeking coverage; the insurer is entitled to more than insured's allegation
of exhaustion, and at a minimum, the insurer must be in possession of some evidence
of actual payments, made by underlying insurance company or insured, that potentially
meet or exceed specific aggregate limits applicable to claim for which insured is seeking
coverage.


2 Cases that cite this headnote


[13] Insurance Commencement of Duty;  Conditions Precedent
Burden is on umbrella liability insurer regarding exhaustion of underlying policy and
umbrella insurer's duty to defend under drop down provision, once umbrella insurer is
in possession of evidence of payments by underlying insurance company or insured, that
meet or exceed specific aggregate limits of underlying policy that is applicable to the claim
for which the insured is seeking coverage.


[14] Judgment Insurance cases
Genuine issues of material fact as to whether insured made payments for bodily injury
claims and provided umbrella liability insurer with evidence of the payments precluded
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summary judgment on whether the payments exhausted bodily injury limits contained
within underlying comprehensive general liability (CGL) policy and umbrella insurer
owed duty to defend under drop down provision.


[15] Judgment Insurance cases
Genuine issues of material fact as to whether bodily injury claims arising from oil
spill leaks involved pipeline owner's completed operations or products hazards under
its comprehensive general liability (CGL) policy and as to whether umbrella insurer
possessed sufficient information precluded summary judgment on whether payments by
CGL insurer or insured exceeded aggregate limit and umbrella insurer owed duty to defend
under drop down provision.


[16] Insurance Commencement of Duty;  Conditions Precedent
Insurance Underlying defense costs
Umbrella liability insurer breached duty to defend insured owner of refinery with regard
to property damage claims under drop down provision of umbrella policy and was liable
for defense costs from time it received actual notice of lawsuits against insured, where
comprehensive general liability (CGL) insurer made $500,000 payment to settle coverage
dispute for aggregate limit, insured sent some evidence of the payment to umbrella insurer,
and insurer did nothing to seek information to determine whether separate aggregate limit
applied.


Attorneys and Law Firms


*572  Kristi S. Nolley, David M. Alt, BatesCarey LLP, Chicago, IL; Daniel L. Bradley, DeFranco
& Bradley, P.C., Fairview Heights, IL, for Appellant.


Bernard Y. Ysursa, Cook, Ysursa, Bartholomew, Brauer & Shevlin, Ltd., Belleville, IL; Joseph G.
Nassif, Ron Hobbs, Husch Blackwell LLP, St. Louis, MO, for Appellee.


OPINION


Justice MOORE delivered the judgment of the court, with opinion.
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**23  ¶ 1 The defendant, Allianz Underwriters Insurance Company, formerly known as Allianz
Underwriters, Inc. (Allianz), appeals, pursuant to Illinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010), the January 8, 2013, order of the circuit court of Madison County which granted a partial
summary judgment in favor of the plaintiff, Sinclair Oil Corporation (Sinclair). In said order, the
circuit court made a determination that Allianz breached its duty to defend Sinclair with respect
to multiple underlying lawsuits and claims arising out of alleged environmental contamination of
soil and groundwater in Hartford, as well as cleanup activities and alleged exposure to benzene-
containing products as a result of such alleged contamination (the underlying lawsuits). We restate
the issues necessary to resolve this appeal as follows: (1) whether an umbrella insurance policy
issued by Allianz contained a “drop down” provision that required Allianz to defend Sinclair
upon exhaustion of an underlying primary policy issued by the Home Indemnity Company (the
Home policy); (2) whether the underlying policy contained aggregate limits of $500,000 for
bodily injury and property damage; and (3) whether the information Sinclair provided to Allianz
regarding payments under the Home policy and the nature of the claims set **24  *573  forth
in the underlying lawsuits was sufficient to trigger Allianz's “drop down” duty to defend as a
matter of law. For the following reasons, we affirm in part, reverse in part, and remand for further
proceedings not inconsistent with this opinion.


¶ 2 FACTS


¶ 3 1. Undisputed Factual Background


¶ 4 A review of the record on appeal reveals the following facts, which are not in dispute. Sinclair
owned and operated an oil pipeline near Hartford between 1979 and 1990. During 1981 and 1982,
there are four instances on record where the pipeline leaked or spilled. Sinclair ceased operation
of the pipeline in 1984, but some petroleum remained dormant in the pipeline. When Sinclair
evacuated the pipeline in 1990, Sinclair discovered that more petroleum had leaked from the
pipeline during its dormant stage. 1


1 The parties agree that Sinclair's five discrete polluting events contributed to, at most, a tiny
fraction of the contamination in the Hartford area when compared to the contributions of
other entities that owned and operated the large oil refineries around Sinclair's pipeline.


¶ 5 Contamination in and around Hartford prompted multiple lawsuits filed in Madison County,
beginning in 2003, which named Sinclair along with several other entities associated with pipelines
and refineries in the area as defendants (the underlying lawsuits). The underlying lawsuits include
claims for property damage 2  and personal injury, 3  as well as regulatory matters relating to
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administrative orders issued by the United States Environmental Protection Agency and the Illinois
Environmental Protection Agency (EPA) for remediation of the contamination.


2 Sparks v. Premcor, No. 03–L–1053 (hereinafter Sparks ); Abert v. Alberta Energy, No. 04–L–
354 (hereinafter Abert ); Bedwell v. Premcor, No. 04–L–342 (hereinafter Bedwell ); Village
of Hartford v. Premcor, No. 08–L–637 (hereinafter Village of Hartford ); Hopkins v. Premcor,
No. 03–L–1053; and State of Illinois v. Premcor, No. 03–CH–459 (third-party complaint for
contribution).


3 Wright v. Apex Oil, No. 05–L–1210; Vostry v. Apex Oil, No. 07–L–1; Brzostowski v. Atlantic
Richfield, No. 07–L–340; Schulte v. Apex Oil, No. 07–L–629; Jones v. A & E, No. 07–L–
323; Smith v. Sinclair, No. 08–L–681; Peters v. Amoco, No. 09–L–56 (hereinafter Peters );
and Johns v. Amoco, No. 09–L–136.


¶ 6 The Allianz insurance policy at issue in this case is a commercial general liability umbrella
policy with policy number AUL 5100556 (the Allianz policy), which was effective from July 31,
1981, to July 31, 1982. According to the schedule of underlying insurance appended to the Allianz
policy, the primary commercial general liability policy underlying the Allianz policy was issued
by Home and was effective July 31, 1981, to July 31, 1984. It is the interplay between the Allianz
policy, the Home policy, and the underlying lawsuits that is at issue on appeal.


¶ 7 2. The Pleadings


¶ 8 Sinclair initially filed a complaint for a declaratory judgment against Allianz in the circuit
court of Madison County in 2008. However, the operative complaint for purposes of this appeal
is the third amended complaint, filed September 20, 2011. The third amended complaint sets
forth the details of each of the underlying lawsuits. With regard to the regulatory matters, the
complaint alleges that Sinclair entered into an agreement, dated April 2004, to share the costs of
remediating the contamination in and around Hartford with the other entities that had operated
in the area. According to the complaint, between November 2005 and December 2006, Sinclair
made payments pursuant to the agreement “in excess of $3,696,000.” In **25  *574  addition,
the complaint alleges that, as of the date of the complaint, Sinclair has “paid over $3 million”
defending itself in the underlying actions.


¶ 9 The complaint requests, inter alia, a declaratory judgment that Allianz has a duty to defend
Sinclair with respect to the underlying actions, and that Allianz breached that duty by failing
to defend Sinclair under a reservation of rights or seek a declaratory judgment with regard to
coverage. Further, the complaint seeks a declaration by the circuit court that, because Allianz
breached its duty to defend Sinclair with respect to the underlying actions, Allianz is estopped
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from asserting any defenses to coverage, and, as such, is required to indemnify Sinclair for all
sums that Sinclair has or will become legally obligated to pay as a result of the underlying actions.
Alternatively, the complaint seeks a declaration that Allianz is legally obligated to indemnify
Sinclair irrespective of its duty to defend.


¶ 10 Allianz filed a counterclaim for a declaratory judgment that it had no duty to defend or
indemnify Sinclair with regard to the underlying lawsuits, asserting that its policy contains no
such duty. In addition, Allianz asserted several defenses to coverage, including inadequate notice,
failure to make a “definite claim,” horizontal exhaustion, and a pollution exclusion. On October
4, 2011, Sinclair filed a motion for partial summary judgment, seeking a declaration that Allianz
has a duty to defend Sinclair in the underlying actions and that Allianz breached that duty,
resulting in its being estopped from asserting any defenses to coverage. In reviewing the supporting
documentation appended to the motion for partial summary judgment, we begin by noting that both
the Allianz policy and the Home policy are attached to the motion. 4  We will set forth the relevant
language of each policy in detail below as it becomes necessary to analyze the issues on appeal.


4 Sinclair's copies of the Allianz and Home policies differ slightly from Allianz's copies of
these policies. However, the provisions that must be interpreted in order to resolve this appeal
are identical in each party's copy, and there is no dispute as to the wording of these provisions.


¶ 11 3. The Wyoming Lawsuits


¶ 12 Our recitation of the facts that can be determined from a review of the remaining attachments
to Sinclair's motion will be presented in order to place those facts in a chronological perspective,
rather than as they were presented to the circuit court. The affidavit of David Stice, a corporate
attorney for Sinclair since 1991, with the exception of three years beginning in July of 1999, was
presented to provide proof that Allianz was aware that the Home policy had been exhausted by
prior settlements Home paid on behalf of Sinclair for the same policy that is at issue in the case
at bar. In the affidavit, Mr. Stice avers that there were several lawsuits filed against Sinclair and
others in the 1990s concerning “claims of bodily injury and/or property damage allegedly resulting
from prior operations at Sinclair's Wyoming refinery (the Wyoming lawsuits).” 5  According to
Stice's affidavit, one of the Wyoming lawsuits 6  alleged both personal injury and property damage
from exposure to materials from Sinclair's Wyoming refinery, while the other Wyoming **26
*575  lawsuits alleged property damage only. Through correspondence and phone calls, Allianz
was kept apprised of developments in the Wyoming lawsuits and was invited to participate in
settlement discussions, but declined. Stice's affidavit sets forth the details of Sinclair's settlement
of each of the Wyoming lawsuits 7  and states that legal defense costs and fees for the Wyoming
lawsuits exceeded $5 million.
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5 Albertson v. Dow Chemical Co., No. 65212 (hereinafter Albertson ); People of the State of
Wyoming v. Little America Refining Co., No. 62325 (hereinafter People of Wyoming ); KN
Energy, Inc. v. Sinclair Oil Corp., No. 93–CV–0080–B (hereinafter KN Energy ); and United
States v. Sinclair Oil Corp., No. C89–0153 (hereinafter U.S. v. Sinclair ).


6 Albertson, No. 65212.


7 According to Stice, Sinclair settled Albertson for $5.25 million and settled KN Energy for
$1 million, plus certain benefits valued at $1.25 million. Sinclair settled People of Wyoming
and U.S. v. Sinclair by agreeing to perform corrective action near the Wyoming refinery and
spent approximately $6 million performing said corrective action.


¶ 13 The record contains intermittent correspondence between Sinclair and Allianz regarding the
Wyoming lawsuits. In letters from Allianz to Sinclair dated March 28, 1991, August 13, 1991, and
August 29, 1991, Allianz admitted that the Wyoming lawsuits implicated three Allianz policies,
including the Allianz policy at issue in this case, effective July 31, 1981, to July 31, 1982. In these
letters, Allianz states its position with regard to the Wyoming lawsuits, that the Allianz policy
at issue is an excess policy, requiring exhaustion of all underlying policy limits, and that, in any
case, the Allianz policy at issue contains a pollution exclusion. On March 23, 1992, Allianz sent
Sinclair a letter opting not to participate in a declaratory judgment action Sinclair was preparing
to commence against other insurance companies that had issued commercial liability policies to
Sinclair that were potentially implicated by the Wyoming lawsuits.


¶ 14 On April 17, 1996, Sinclair sent a letter to Allianz enclosing “a copy of page 3 of the
Settlement Agreement” between Home and Sinclair resolving coverage of the Wyoming lawsuits,
“confirm[ing] that Home paid $3.5 million in total to Sinclair and the allocation by policy of
the $3.5 million.” According to the enclosed excerpt from that settlement agreement, Home and
Sinclair agreed to allocate $500,000 of the settlement to the underlying Home policy at issue for
the 1981–1982 policy period. All of the $500,000 was allocated to claims for property damage.
The settlement agreement specifically shows that none of the $500,000 was allocated to claims
for bodily injury.


¶ 15 The record contains a copy of the full settlement agreement entered into by Home and
Sinclair in order to resolve coverage disputes over the Wyoming lawsuits. However, there is no
indication as to whether or when the full settlement agreement was provided to Allianz. The
“Settlement Agreement” states that Sinclair “owns and operates” a refinery in or near Evansville,
Wyoming, and that disagreements have arisen between Sinclair and Home as to the application, if
any, of the Home policy to insurance claims “arising out of alleged pollution or contamination at
and emanating from the Refinery.” The “Settlement Agreement” states that “demands have been
made on Sinclair by * * * government regulatory agencies * * * as well as individuals and non-
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governmental entities * * * in connection with alleged contamination of soil, groundwater and air
at and emanating from the Refinery.” However, the “Settlement Agreement” does not delineate
whether all of the claims were for property damage or if any of them were for bodily injury.


¶ 16 In a largely redacted letter dated August 9, 1996, from Sinclair to Allianz, counsel for Sinclair
states as follows:


“[W]e have provided you with specific evidence from the Settlement Agreement between Home
and Sinclair demonstrating that the property damage limits were paid by Home for the **27
*576  7/31/81–82 policy year. Accordingly, exhaustion of the Home policy underlying Allianz
has occurred. You indicate that you need additional information concerning ‘the nature of the
claims that have been paid, and how settlement sums have been allocated to the various policy
years ...’ We do not understand what additional information you are requesting because the
information you are requesting has already been provided to you. We are glad to entertain
a more specific request. For example, during a meeting on January 5, 1996, in which your
representatives * * * were present, the nature of the claims and how settlement sums have been
allocated to various policy years were discussed in specific detail. After the meeting, [your
representatives] requested additional information from Sinclair which was provided to them in
a letter dated January 11, 1996. Relevant portions of the Settlement Agreement between the
primary carrier, Home Insurance Company and Sinclair Oil we [sic ] provided in the January
11, 1996[,] letter and the April 17, 1996[,] letter also references the actions being settled and
how the payments by Home are being allocated.


With respect to damages, we have also previously provided you with a full breakdown. At
this point, we do not understand what additional information you require. If you can be more
specific, please let me know. In the January 5, 1996[,] meeting and in subsequent letters
we communicated to Allianz representatives the following dollar/damages information with
extensive backup:


Defense costs .................... $3,656,100


Litigation Liability ............... $10,449,000


Future and past cleanup costs ........ $14,761,272”


Footnotes in the letter contain further breakdown of Sinclair's projected liability in the Wyoming
lawsuits. According to the footnotes, Sinclair paid $5,250,000 “as settlement in the toxic tort case
of Albertson.” The other figures are noted to be projections of defense, settlement, and remediation
costs in the remaining Wyoming lawsuits.


¶ 17 Other than the statements contained in the above-mentioned letters, the record contains no
affidavit or other evidence indicating what information was provided to Allianz or any other
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specific details of the Wyoming lawsuits. In addition, the record contains no evidence showing a
breakdown of payments made by Sinclair with respect to bodily injury versus property damage
claims stemming from the Wyoming lawsuits. In a partially redacted letter dated October 29, 1996,
from Allianz to Sinclair, counsel for Allianz stated, “Allianz does not necessarily agree with your
analysis that the limits underlying the Allianz policy for the 1981–1982 term have been exhausted.
We also do not necessarily agree with Home's position that their defense obligation has been
relieved by their settlement.”


¶ 18 4. The Underlying Lawsuits


¶ 19 We next set forth the evidence presented in Sinclair's motion for partial summary judgment
which references the nature and status of the claims arising from the underlying lawsuits that
were instituted as a result of the Hartford contamination. First, Sinclair attached the affidavit of
its attorney, Joseph G. Nassif, who averred that Sinclair has provided “many updates” to Allianz
regarding negotiations with other responsible parties and the EPA and “requested that Allianz
pay the costs of Sinclair's participation.” Mr. Nassif also attested to Sinclair's legal fees of “over
3 million” in the underlying lawsuits and provided an evidentiary foundation **28  *577  for
numerous letters and emails between the parties that were also attached to the motion. Finally, Mr.
Nassif's affidavit directed the circuit court to a website that corroborated the fact that the underlying
primary carrier, Home, was liquidated in 2003 and is insolvent. An order of liquidation for Home
dated June 11, 2003, is also contained in the record.


¶ 20 A review of the correspondence attached to the motion for partial summary judgment reveals
that much of the communications contained therein are redacted. However, what follows are details
that can be gleaned from these communications. On December 2, 2005, Sinclair sent a letter
to AON Natural Resources Risk Services (AON) which provided information in relation to its
pipeline leaks in Hartford. According to the letter, the EPA ordered many of the other entities
affiliated with the contamination to take emergency response actions which commenced “as early
as the Fall of 2003.” Sinclair was added as a participant in the cleanup as of November 18, 2005. At
the time of the letter, it appears there were two property damage lawsuits on file naming Sinclair as
a defendant, one which was styled as a class action and one that was filed by a group of individuals,
but not in class action form. However, from the letter itself, one is not able to discern to which
specific lawsuits the letter is referring.


¶ 21 On January 11, 2006, AON, on behalf of Sinclair, sent out a “Notice of Loss/Claim” to
approximately 30 insurance companies, including Home and Allianz, listing five of the underlying
lawsuits 8  and stating that “these claims give rise to coverage under one or more of the insurance
policies on the attached list” and purporting to be “notice in accordance with the notice terms of
each policy.” The letter states that a compact disc is enclosed containing copies of the complaints in
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Sparks, Bedwell, and Abert, as well as the EPA administrative order and a document explaining the
status of the litigation in Village of Hartford. According to the letter, a review of these documents
shows that Sinclair has been named as a defendant in lawsuits by owners of property in Hartford
who allege Sinclair contributed to cause a toxic plume which allegedly consists of an estimated
four million gallons of petroleum and/or petroleum byproducts which lie beneath their property,
and that said plume has caused property damage and bodily injury to persons living in Hartford.


8 Sparks, Bedwell, Abert, Village of Hartford, and EPA lawsuits; see footnote 2 for full names
and case numbers.


¶ 22 The remaining correspondence between the parties that is contained in the record took place
between 2008 and 2010, between the time this action for declaratory judgment and the motion
for partial summary judgment were filed. On November 12, 2008, Sinclair stated in a letter to
Allianz that “[b]ased on the potential monetary exposure facing Sinclair and the money expended
thus far, Allianz * * * should step in and provide Sinclair the coverage afforded under the excess
polic[y] identified in the enclosed complaint.” On March 17, 2009, Sinclair stated in a letter
that Allianz's umbrella coverage is triggered because the underlying Home policy was exhausted
through payment of the policy limits, and enclosed a copy of the “Settlement Agreement” between
Home and Sinclair in the Wyoming lawsuits. The letter states, “To date, no carrier has paid any
amounts to or on behalf of Sinclair in connection with the underlying actions.”


*578  **29  ¶ 23 A March 25, 2009, letter from Sinclair to Allianz attaches the complaint in
the Peters case and states that the complaint concerns the plaintiff's alleged workplace exposure
to benzene. The letter states, “On behalf of Sinclair, we request defense and indemnification in
the Peters case.” A May 13, 2009, largely redacted email from Sinclair states, “ We will provide
what we believe to be consistent with our client's demand for coverage.” On June 10, 2009,
Sinclair provided Allianz with a report on settlement discussions with the Village of Hartford “[i]n
our continuing effort to keep your clients informed of, and seek their participation in, settlement
discussions with the underlying claimants.”


¶ 24 On November 11, 2009, Sinclair states, “We continue to request Allianz' * * * full participation
in defense and indemnification in the Wright case and, therefore, ask that you advise us as soon
as possible of your client's position towards potential settlement.” On May 7, 2010, Sinclair
stated in a letter to Allianz, “It is particularly egregious that Allianz continues to refuse to pay
Sinclair's defense costs, despite the fact that Sinclair has provided Allianz with clear evidence
demonstrating that all coverage underlying the policy has been exhausted.” (Emphasis in original.)
On August 18, 2010, Sinclair asked, “[G]iven all the information we have provided to Allianz
about the underlying actions as well as documents establishing Allianz' insurance obligations, what
is Allianz' basis for not defending?”
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¶ 25 5. Proceedings and Orders of the Circuit Court and on Appeal


¶ 26 After full briefing by the parties, oral argument on Sinclair's motion for partial summary
judgment was held in the circuit court, the Honorable Barbara J. Crowder presiding, on July 31,
2012. During argument, counsel for Sinclair represented to Judge Crowder that both the property
damage and bodily injury aggregate limits of the Home policy were exhausted by virtue of the
Wyoming lawsuits. According to Sinclair's counsel, the property damage limits were paid by Home
and the bodily injury limits were paid by Sinclair. Counsel for Allianz indicated that Sinclair sought
coverage for the underlying lawsuits from Home up to the point of its insolvency in 2003. Judge
Crowder took the motion under advisement, and on January 8, 2013, entered a detailed order that,
inter alia, partially granted Sinclair's motion for summary judgment, as further detailed below.


¶ 27 First, Judge Crowder found that Allianz had a duty to defend Sinclair in the underlying actions
pursuant to a “drop down” provision in its policy once the Home policy limits were exhausted
so long as the claims bring the underlying actions within the coverage of the policy, and that the
“claims listed” by Sinclair were for bodily injury and property and fall within the definition of
“occurrence” found in the Home policy. Judge Crowder defined the second issue as “whether
Sinclair established that the underlying Home [p]olicy was exhausted, or at least that it advised
Allianz that Sinclair thought the Home policy was exhausted.” Judge Crowder then found that
the aggregate limits of the Home policy were $500,000 for each type of liability, reasoning that
“these limits are clearly stated on the Schedule of Coverage and on the Certificate of Insurance
for the Home policy.”


¶ 28 With regard to exhaustion, Judge Crowder determined that the payment by Home pursuant to
the settlement of the Wyoming lawsuits exhausted the property damage limits of the underlying
Home policy. Judge Crowder then recognized Sinclair's claim during oral argument that it made
payments in settlement of the Wyoming **30  *579  lawsuits that exhausted the bodily injury
limits of the policy. According to Judge Crowder, “[e]ven if there was a question concerning the
exhaustion of the bodily injury limits, Sinclair's alerting Allianz to the possibility of exhaustion
advised Allianz of the need to take action or to be prepared to fulfill its duty for claims covering
the 1981–82 policy period.”


¶ 29 As to the duty to defend, Judge Crowder found that when Sinclair first provided Allianz
notice of the underlying lawsuits in January 2006, Allianz was required to offer a defense, make a
reservation of rights, or file a declaratory judgment. Because it took none of these actions, Judge
Crowder determined that, “[a]t a minimum,” Allianz is liable to pay Sinclair's defense costs and
reasonable attorney fees in the underlying actions after the date Sinclair provided notice in January
2006. Judge Crowder declined to grant a request for fees incurred prior to that date “at this time.”
Finally, although Judge Crowder found that Allianz “inexorably” breached its duty to defend, she
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stated that she was not convinced that the law requires Allianz to be estopped from raising coverage
defenses, and reserved ruling on that issue pending further briefing by the parties. 9  Judge Crowder
ordered Allianz to pay Sinclair's past legal fees and defense costs for all of the underlying actions
incurred after January 11, 2006, and to reimburse Sinclair's ongoing legal fees and defense costs
on a timely basis for those underlying actions that have not yet been resolved.


9 It is important to note that this court declines to deliver an advisory opinion as to this issue,
as it was reserved by the circuit court, and therefore not within the scope of our review.
See People v. Dunmore, 2013 IL App (1st) 121170, ¶ 12, 387 Ill.Dec. 273, 22 N.E.3d 318
(appellate court will not render an advisory opinion (citing People v. Campa, 217 Ill.2d 243,
269, 298 Ill.Dec. 722, 840 N.E.2d 1157 (2005))).


¶ 30 On February 8, 2013, Allianz filed a motion to reconsider the circuit court's order. The circuit
court, the Honorable Donald Flack presiding, entered an order on July 19, 2013, denying the
motion to reconsider. On January 24, 2014, the parties filed a joint motion for a finding, pursuant
to Illinois Supreme Court Rule 304(a) (eff. Feb. 26, 2010), that there is no just reason for delaying
either enforcement or appeal of the January 8, 2013, order granting, in part, Sinclair's motion for
a partial summary judgment. The parties also requested a stay of the proceedings pending the
outcome of the appeal. Judge Flack granted that motion on January 24, 2014, and Allianz filed a
timely notice of appeal on February 18, 2014.


¶ 31 On April 7, 2015, this court issued its original opinion resolving the issues on appeal. On
April 30, 2015, Allianz filed a petition for rehearing. After full briefing by both parties regarding
the issues raised in the petition for rehearing, we now issue this modified opinion upon denial of
rehearing.


¶ 32 ANALYSIS


¶ 33 1. Standard of Review


[1]  ¶ 34 Because this is an appeal from an order granting, in part, a motion for partial summary
judgment, our standard of review is de novo. Outboard Marine Corp. v. Liberty Mutual Insurance
Co., 154 Ill.2d 90, 102, 180 Ill.Dec. 691, 607 N.E.2d 1204 (1992). A circuit court should only
grant a motion for summary judgment when there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law. Id. Summary judgment is a drastic remedy
and should only be granted when the movant's right to the judgment is clear and **31  *580
free from doubt. Id. Summary judgment is not appropriate in situations where a reasonable person
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could draw different inferences from the facts contained within the record. Id. With these standards
for our review in mind, we move to the first issue presented by this appeal.


¶ 35 2. Allianz Policy Language Regarding “Drop Down”


[2]  [3]  [4]  [5]  ¶ 36 The first issue on appeal is whether the Allianz umbrella policy contained
a “drop down” provision which requires it to defend Sinclair in the event the underlying Home
policy is exhausted. 10  Before turning to the policy language at issue, it is important to note the
basic principles we use in interpreting an insurance policy. First, in construing an insurance policy,
it is the job of this court to ascertain the intent of the parties. Outboard Marine Corp., 154 Ill.2d
at 108, 180 Ill.Dec. 691, 607 N.E.2d 1204. In order to determine the meaning of the language of
the policy and the intent of the parties, we must read the insurance policy as a whole, while giving
consideration to the type of risk involved, the subject matter that is insured, and the purposes of
the insurance contract. Id. If the language of the policy is unambiguous, we must give the language
its plain and ordinary meaning. Id. It is only if the words in the policy are susceptible to more than
one reasonable interpretation that we will find the language to be ambiguous and construe them
in favor of the insured. Id. at 108–09, 180 Ill.Dec. 691, 607 N.E.2d 1204.


10 Allianz conceded this issue at oral argument. However, because the issue was fully briefed,
we will set forth our analysis for the sake of clarity.


[6]  ¶ 37 The provisions of the Allianz umbrella policy that must be construed in order to determine
whether Allianz had a “drop down” duty to defend Sinclair upon exhaustion of the limits of the
underlying Home policy are as follows. The Allianz umbrella policy, under the heading “Insuring
Agreements,” section I, entitled “Coverage,” states that “[t]he Company hereby agrees, subject
to the limitations, terms and conditions hereinafter mentioned, to indemnify the Insured for all
sums which the Insured shall be obligated to pay by the reason of the liability * * * for damages
on account of: A. Personal Injuries; B. Property Damage; C. Advertising Liability.” In section II,
entitled “Limits of Liability–Retained Limit,” the Allianz policy provides as follows:


“In the event of * * * exhaustion of the aggregate limits of liability applicable to the underlying
insurance (listed in the Schedule of Underlying Insurance hereof) by reasons of losses paid
thereunder, this policy shall, subject to the terms and conditions of the underlying insurance,


* * *


(b) in the event of exhaustion continue in force as underlying insurance.”
¶ 38 In addition, an amendatory endorsement to the policy, entitled “ASSISTANCE AND
COOPERATION,” states:
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“EXCEPT AS PROVIDED IN INSURING AGREEMENT II WITH RESPECT TO THE
EXHAUSTION OF THE AGGREGATE LIMITS OF UNDERLYING POLICIES LISTED IN THE
SCHEDULE OF UNDERLYING INSURANCE, THE COMPANY WILL NOT BE CALLED
UPON TO ASSUME THE SETTLEMENT OR DEFENSE OF ANY CLAIM * * *.” (Emphasis
added.)


¶ 39 Allianz argues that because the “Coverage” provision only contains a promise to indemnify
Sinclair, no duty to **32  *581  defend Sinclair exists in any instance. We agree with the circuit
court that this position is untenable. We must look at the terms of the policy as a whole, and the
plain language of the above-quoted policy provision states that if the primary insurance in the
underlying schedule is exhausted by reasons of payment of losses, the Allianz policy will, “subject
to the terms and conditions of the underlying insurance, * * * continue in force as underlying
insurance.” The parties do not dispute that the Home policy was the only comprehensive general
liability insurance in the schedule attached to the Allianz policy, and they do not dispute that the
terms of the Home policy contained a duty to defend. Accordingly, the circuit court was correct in
its determination that there is a drop down provision in the Allianz policy which required Allianz
to defend Sinclair in the event of exhaustion of the aggregate limits of the Home policy.


¶ 40 3. Aggregate Limits of Underlying Home Policy


¶ 41 Having determined that the Allianz policy required Allianz to defend Sinclair with respect
to the underlying lawsuits in the event of exhaustion of the aggregate limits of the Home policy,
we turn to the parties' disagreement on the meaning of the policy schedule and terms defining
aggregate limits. While the circuit court agreed with Sinclair's position that the aggregate limit for
all claims was $500,000, Allianz argues that the Home policy contains aggregate limits for bodily
injury and property damage resulting from certain types of occurrences, and that the underlying
lawsuits do not fall into the category of claims that contain aggregate limits. For a determination
of this issue, we examine the underlying Home policy.


¶ 42 In examining the underlying Home policy, we must first set forth a description of the
page of the policy entitled “SCHEDULE.” A preamble paragraph to a chart purporting to
show “Coverages” and “Limits of Liability” for “Each occurrence” and “Aggregate,” as well
as “Description of Hazards,” states that “[t]he insurance afforded is only with respect to such
of the following Coverages as are indicated by specific premium charge or charges. The limit
of the company's liability against each such coverage shall be as stated herein, subject to all
the terms of this policy having reference thereto.” (Emphasis added.) The chart provides that,
with respect to “Coverage A—Bodily Injury Liability,” the “Limits of Liability” for “each
occurrence” is “$500,000,” and for “aggregate” is “$500,000.” With respect to “Coverage B
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—Property Damage Liability,” the chart also provides that the “Limits of Liability” for “each
occurrence” is “$500,000,” and “aggregate” is “$500,000.” The “Description of Hazards”
showing a premium paid include “Premises–Operations” and “Innkeepers.” However, the schedule
notes that “Independent Contractors” and “Completed Operations–Products” are included in the
premium.


¶ 43 Having set forth in detail the information contained within the “Schedule,” we move to the
terms of the policy that have “reference thereto.” These terms are set forth in the policy as follows,
with our emphasis added as to language that is critical to our analysis of the issue of the aggregate
limits:


“III. LIMITS OF LIABILITY


Regardless of the number of (1) insureds under this policy, (2) persons or organizations who
sustain bodily injury or property damage, or (3) claims made or suits brought on account of
bodily injury or property damage, the company's liability is limited as follows:


Coverage A—The total liability of the company for all damages, including damages for care
and loss of services, because **33  *582   of bodily injury sustained by one or more persons
as a result of any one occurrence shall not exceed the limits of liability stated in the schedule
as applicable to ‘each occurrence.’


Subject to the above provision respecting ‘each occurrence,’ the total liability of the company
for all damages because of (1) all bodily injury included within the completed operations hazard
and (2) all bodily injury included within the products hazard shall not exceed the limit of bodily
injury liability stated in the schedule as ‘aggregate.’


Coverage B—The total liability of the company for all damages because of all property damage
sustained by one or more persons or organizations as the result of any one occurrence shall
not exceed the limit of property damage liability stated in the schedule as applicable to ‘each
occurrence.’


Subject to the above provision respecting ‘each occurrence,’ the total liability of the company
for all damages because of all property damage to which this coverage applies and described
in any of the numbered subparagraphs below shall not exceed the limit of property damage
liability stated in the schedule as ‘aggregate.’


(1) all property damage arising out of premises or operations rated on a remuneration basis
or contractor's equipment rated on a receipts basis, including property damage for which
liability is assumed under any incidental contract relating to such premises or operations, but
excluding property damage included in subparagraph (2) below;
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(2) all property damage arising out of and occurring in the course of operations performed
for the named insured by independent contractors and general supervision thereof by the
named insured, including any such property damage for which liability is assumed under the
incidental contract relating to such operations, but this subparagraph (2) does not include
property damage arising out of maintenance or repairs at premises owned by or rented to the
named insured or structural alterations at such premises which do not involve changing the
size of or moving buildings or other structures;


(3) all property damage included within the products hazard and all property damage
included within the completed operations hazard.


Such aggregate limit shall apply separately to the property damage described in subparagraphs
(1), (2) and (3) above, and under subparagraphs (1) and (2), separately with respect to each
project away from premises owned by or rented to the named insured.


Coverages A and B—For the purpose of determining the limit of the company's liability,
all bodily injury and property damage arising out of continuous or repeated exposure
to substantially the same general conditions shall be considered as arising out of one
occurrence.” (Emphasis added.)


¶ 44 Our reading of the above-quoted language from the Home policy leads us to conclude that
in order to determine how a “per occurrence” limit is identified, as well as which claims have
an “aggregate” limit as stated in the schedule, one must turn to the explanation of those terms
which is contained within the policy itself. The schedule itself contains this caveat, directing the
reader to “the terms of the policy which make reference thereto.” Turning to the terms of the
policy, it is clear that the language making reference to the schedule is intended to set forth the
circumstances under which the *583  **34  “per occurrence” limit applies and the circumstances
under which the “aggregate” limit applies. It is also clear that while the “per occurrence” limit is
subject to the same definition for bodily injury and property damage, the language setting forth the
circumstances under which the “aggregate” limit applies contains substantially different language.
From this differing language, we invariably conclude that only certain types of claims are subject
to an aggregate limit under the policy, and that there is a distinction made between the types of
bodily injury claims and the types of property damage claims that are subject to an aggregate limit.
Accordingly, Sinclair is incorrect in its position that all claims are subject to a $500,000 aggregate
limit, and we must further examine the policy language to determine which types of claims are
subject to such a limit.


¶ 45 Under the terms of the Home policy which specify the types of claims that have an
aggregate limit, we first turn to the terms explaining the types of claims for bodily injury, under
“Coverage A,” that have aggregate limits. The language explaining the limits of liability for
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“Coverage A,” which is bodily injury, states that liability for bodily injury included within the
“completed operations hazard” and “products hazard” is not to exceed the limits set forth in the
schedule as “aggregate.” “Completed operations hazard” and “products hazard” have meanings
that are specified in the definitions section of the policy. In contrast, the language explaining the
limits of liability for “Coverage B,” which is property damage, states that “all damages because
of all property damage to which this coverage applies and described in any of the numbered
subparagraphs below shall not exceed the limit of property damage liability stated in the schedule
as ‘aggregate,’ ” and that the aggregate limit “shall apply separately to the property damage
described in subparagraphs (1), (2) and (3) above, and under subparagraphs (1) and (2), separately
with respect to each project away from premises owned by or rented to the named insured.”


[7]  ¶ 46 From a comparison of the provisions governing “aggregate” limits with respect to
bodily injury and property damage, we conclude that the only claims for bodily injury that are
subject to an “aggregate” limit are claims arising under the “completed operations hazard” and
“products hazard,” as defined in the policy. All other claims for bodily injury are subject to the
“per occurrence” limit. In contrast, it is difficult to ascertain from the policy language whether all
property damage claims are subject to an “aggregate” limit, with some types of property damage
claims having a separate “aggregate” limit, as enumerated in the subparagraphs, or whether only
those types of property damages claims that are enumerated in the subparagraphs are subject to an
aggregate limit. In either case, in order to determine which “aggregate” limit applies to a particular
claim for property damage, one must determine the type of occurrence from which the claim for
property damages arises.


[8]  ¶ 47 Based on the foregoing, potential aggregate limits for property damage under the Home
policy can be broken down as follows: (1) property damage arising out of premises or operations
rated on a remuneration basis or contractor's equipment rated on a receipts basis, with a separate
aggregate limit for such damage with respect to each project taking place away from the insured's
premises; (2) property damage occurring in the course of operations performed by independent
contractors, subject to some specified limitations, with a separate aggregate limit for such damage
with respect to each project **35  *584  taking place away from the insured's premises; and (3)
property damage included within the products hazard and completed operation hazard. We find
the policy language ambiguous with regard to whether all other property damage has an aggregate
limit. Nevertheless, the circuit court erred in its determination that the underlying Home policy
contained aggregate limits of $500,000 for all claims. Instead, the only construction of the Home
policy that accounts for all of the policy language and construes the policy as a whole (see Outboard
Marine Corp., 154 Ill.2d at 108–09, 180 Ill.Dec. 691, 607 N.E.2d 1204) requires a determination
of whether any particular claim is subject to an aggregate limit according to the analysis set forth
above, and as summarized in the following table:


Bodily
Injury:


Bodily
Injury


Bodily
Injury


All other
Bodily
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 arising from
“Completed
Operations
Hazard”
$500,000
Aggregate
Limit
 


arising from
“Products
Hazard”
$500,000
Aggregate
Limit
 


Injury
claims
subject
to “Per
Occurrence”
Limit Only
 


Property
Damage:
 


“Property
damage
arising
out of
premises or
operations
rated on a
remuneration
basis or
contractor's
equipment
rated on
a receipts
basis”
$500,000
Aggregate
Limit with
a separate
$500,000
Aggregate
Limit for
each project
taking place
away from
insured's
premises
 


“Property
damage
occurring
in the
course of
operations
performed
by
independent
contractors”
subject to
limitations
specified in
subparagraph
(2) of
section III
“Limits of
Liability”
$500,000
Aggregate
Limit with
a separate
$500,000
Aggregate
Limit for
each project
taking place
away from
insured's
premises
 


Property
Damage
arising from
“Completed
Operations
Hazard”
and
“Products
Hazard”
$500,000
Aggregate
Limit
 


All other
Property
Damage
Ambiguous
as to
Whether
$500,000
Aggregate
Limit
Applies
 


¶ 48 4. Duty to Defend of Umbrella Carrier Under “Drop Down”


[9]  [10]  [11]  ¶ 49 Having made the foregoing analysis of the aggregate limits under the Home
policy, we must decide whether the information Sinclair provided to Allianz regarding payments
under the Home policy, as well as the nature of the claims set forth in the underlying lawsuits, was
sufficient to trigger an excess carrier's “drop down” duty to defend as a matter of law. In Illinois,
the duty to defend is much broader than the duty to indemnify. Outboard Marine Corp., 154 Ill.2d
at 125, 180 Ill.Dec. 691, 607 N.E.2d 1204. Our courts have held that in order to determine whether
an insurer's duty to defend has arisen, the court must compare the allegations of the underlying
complaint to the policy language. Id. If the court determines, after construing the allegations of the
complaint liberally in favor of the insured, that the allegations fall within, or potentially within, the
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policy's coverage, the insurer has a duty to defend the insured against the underlying complaint.
Id. As such, this court has stated as follows:


“When a complaint against an insured alleges facts that bring the action within or potentially
within the scope of insurance policy coverage, the insurer taking the position that the complaint
is not covered by the policy must defend the suit under a reservation of rights or seek a
declaratory judgment that there is no coverage.” Korte Construction Co. v. American States
Insurance, 322 Ill.App.3d 451, 457, 255 Ill.Dec. 847, 750 N.E.2d 764 (2001) (citing State Farm
Fire & Casualty Co. v. Martin, 186 Ill.2d 367, 371, 238 Ill.Dec. 126, 710 N.E.2d 1228 (1999)).


*585  **36  ¶ 50 In addition to the foregoing, this court has held that if an insured tenders to an
insurer the defense of a cause that meets the above-quoted “four corners of the complaint” rule,
and the insurer refuses to participate in the litigation, instead waiting for the insured to institute
litigation against the insurer to determine the insurer's rights and duties, the insurer is estopped
from raising noncoverage as a defense in that litigation. Id. at 458, 255 Ill.Dec. 847, 750 N.E.2d
764. However, it is important to note that these rules and standards have been set forth in cases
involving a primary insurer, in which the policy at issue contains a “first dollar” duty to defend. 11


Accordingly, the test that has been set forth by our courts regarding the duty to defend assumes that
the only prerequisite to the duty to defend is “coverage.” Pursuant to this test, we find that Allianz's
arguments related to whether a limitation or exclusion in its policy applies to bar coverage of the
underlying lawsuits, including its arguments regarding timeliness of notice, horizontal exhaustion,
the pollution exclusion, and whether Sinclair made a “definite claim,” are the types of coverage
questions of which, if the “drop down” duty to defend were triggered, Allianz was required to
seek a judicial determination. As such, these arguments are irrelevant to our disposition of this
appeal. However, in a case such as this, where the issue concerns an umbrella carrier, and the duty
to defend under the policy is only triggered by the exhaustion of an underlying policy pursuant
to a “drop down” provision, we find that an additional threshold standard concerning exhaustion
should be required before the umbrella insurer comes under a legal obligation to defend under a
reservation of rights or to file a declaratory judgment action.


11 Although the policy at issue in Korte had an “other insurance” clause that stated that “ ‘[t]his
insurance is excess over: [a]ny other insurance provided to you on a primary basis,’ ” the
policy in Korte was not an “umbrella policy,” but was a primary policy containing a first line
duty to defend. Korte, 322 Ill.App.3d at 454, 255 Ill.Dec. 847, 750 N.E.2d 764.


¶ 51 In determining an appropriate threshold standard for triggering an umbrella carrier's duty,
under a “drop down” provision, to defend its insured under a reservation of rights or to file an action
for a declaratory judgment, we seek to balance Illinois public policy, which places the burden on the
insurer to have coverage defenses adjudicated, with the expectations of the parties to an umbrella
insurance contract such as the one at issue here. In so doing, our focus is on the information that
must be provided to the umbrella carrier concerning the exhaustion of the underlying policy limits.
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We find our supreme court's decision in Cincinnati Cos. v. West American Insurance Co., 183
Ill.2d 317, 233 Ill.Dec. 649, 701 N.E.2d 499 (1998), to be instructive. In that case, the court was
called upon to consider whether an insurer had a duty to defend its insured without a specific
request for a defense. Id. at 323–24, 233 Ill.Dec. 649, 701 N.E.2d 499. The supreme court held
that “where the insured has not knowingly decided against an insurer's involvement, the insurer's
duty to defend is triggered by actual notice of the underlying suit, regardless of the level of the
insured's sophistication.” Id. at 329, 233 Ill.Dec. 649, 701 N.E.2d 499. The court further defined
“actual notice” as “notice sufficient to permit the insurer to locate and defend the lawsuit” (internal
quotation marks omitted), in that “the insurer must know both that a cause of action has been filed
and that the complaint falls within or potentially within the scope of the coverage of one of its
policies **37  *586  Id. at 329–30, 233 Ill.Dec. 649, 701 N.E.2d 499.


[12]  [13]  ¶ 52 We find that a similar standard is appropriate in order to impose a duty on
an umbrella carrier to defend the insured upon exhaustion of the underlying limits under a
“drop down” provision. Accordingly, we hold that, in order to trigger such a duty to defend, the
umbrella carrier must have “actual notice” of the potential exhaustion of the aggregate limits
of the underlying insurance policy. We find that “actual notice” is notice sufficient to allow the
insurer to make a preliminary determination that the limits of the underlying insurance policy have
potentially been exhausted as to the claim or claims for which the insured is seeking coverage.
The umbrella insurer is entitled to more than an insured's allegation of exhaustion. At a minimum,
the insurer must be in possession of some evidence of actual payments, made by the underlying
insurance company or the insured, that potentially meet or exceed the aggregate limits of the
underlying policy that is applicable to the claim for which the insured is seeking coverage. 12


Once the umbrella carrier is in possession of such evidence of payments made, the burden is
on the insurer to resolve any potential issues regarding exhaustion. At that point in time, if the
complaint comes within the potential coverage of the excess policy, the umbrella insurer has a duty
to defend the insured. Accordingly, if the umbrella carrier wishes to litigate the issue of underlying
exhaustion or assert any other defense to coverage, it must defend the insured under a reservation
of rights or seek a declaratory judgment. See Korte, 322 Ill.App.3d at 457, 255 Ill.Dec. 847, 750
N.E.2d 764 (citing Martin, 186 Ill.2d at 371, 238 Ill.Dec. 126, 710 N.E.2d 1228).


12 It is important to emphasize that payments by the insured that exceed the underlying policy
limits are also to be considered exhaustion. To require the payments to be made out of the
primary insurer's coffers would preclude excess coverage under an umbrella policy when
the primary insurer has become insolvent or has wrongfully withheld payment. See Emhart
Industries, Inc. v. Home Insurance Co., 515 F.Supp.2d 228, 244 (D.R.I.2007).


¶ 53 Having determined the appropriate standard to be employed in this case, we turn to the record
to determine whether summary judgment in favor of Sinclair regarding Allianz's duty to defend
is appropriate at this stage of the proceedings. We note at the outset that because we have found
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that the underlying Home policy contains aggregate limits for specific types of claims, and that
we must differentiate the types of claims containing aggregate limits as between bodily injury and
property damage, we must separate our analysis of Allianz's duty to defend accordingly. As such,
we will first determine whether there is evidence in the record to determine, as a matter of law, that
Allianz had some evidence of payments, either by Home or by Sinclair, of the aggregate limits of
the bodily injury coverage of the Home policy so as to trigger Allianz's duty to defend upon notice
of the underlying lawsuits containing claims of bodily injury. 13  Then, we will conduct the same
analysis as to the underlying lawsuits containing claims for property damage.


13 If it is determined that Allianz did have the duty to defend, there must also be evidence in
the record to determine when the duty was triggered and when it received “actual notice” of
each lawsuit in order to determine those defense costs for which Allianz is liable.


[14]  ¶ 54 Having carefully considered the record, it is clear that there is insufficient evidence,
at this stage in the proceedings, to determine whether Allianz had possession of some evidence
of payments **38  *587  either by Sinclair or by Home, of the $500,000 aggregate limits of the
policy for claims of bodily injury. As set forth above, bodily injury claims only have an aggregate
limit if they are included in the “completed operations hazard” or “ products hazard,” as those
terms are elsewhere defined in the policy. The parties have not briefed the issue of whether the
bodily injury claims arising from the Wyoming lawsuits fit within these definitions such that they
would even have an aggregate limit. In addition, it is clear that the Home settlement covering
the Wyoming lawsuits was allocated to property damage claims only. Further, although there is
evidence that Sinclair made substantial payments of its own to settle the Wyoming lawsuits, there
is no evidence of which payments were made for claims of bodily injury and whether Allianz was
provided evidence of any such payments. Accordingly, there are genuine issues of material fact
that must be resolved in order to determine whether the Wyoming lawsuits exhausted bodily injury
limits contained within the underlying Home policy.


[15]  ¶ 55 Assuming that there was proof in the record that payments made for bodily injury claims
arising from the Wyoming lawsuits concerned the “completed operations hazard” or “products
hazard,” in order for Allianz to have a duty to defend bodily injury claims out of the underlying
lawsuits in Hartford, the oil spill leaks would have to also have arisen from the “completed
operations hazard” or “products hazard.” Otherwise, under the terms of the Home policy, bodily
injury claims are subject only to a “per occurrence” limit. Again, the parties have not briefed the
issue of whether the bodily injury claims arising from the underlying lawsuit fell within these
definitions such that they were subject to an aggregate limit. The only way in which there can be
a finding that Allianz breached its duty to defend Sinclair with regard to the bodily injury claims
is if Sinclair can prove that the bodily injury claims arising from the Wyoming lawsuits and the
underlying lawsuits were subject to an aggregate limit under the Home policy, and that Allianz
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had possession of some evidence of payments made by either Sinclair or Home of $500,000 or
more. 14  There is insufficient evidence in the record to make these findings at this time.


14 We note that there is evidence in the record that Sinclair has expended over $3 million
to defend the underlying lawsuits. Under the standards set forth in this opinion, Allianz
would be required to defend Sinclair once it had possession of some evidence that Sinclair's
payments on bodily injury claims exceeded the $500,000 “per occurrence limit” of the
underlying policy. However, it is unclear from the record as to what part of Sinclair's
payments have been for bodily injury claims, whether said payments exceed $500,000, and
if so, whether Allianz had some evidence of said payments in its possession prior to filing
its counterclaim for a declaratory judgment. If all of these conditions were met, a breach of
the duty to defend would have occurred within a reasonable time after the information came
into Allianz's possession.


[16]  ¶ 56 The facts in the record are much different with regard to the claims for property damage.
Under our interpretation of the underlying Home policy, the issue of whether all property damage
claims are subject to the $500,000 aggregate limit requires the resolution of an ambiguity in the
underlying Home policy language. What is clear is that some property damage claims have separate
aggregate limits, as set forth above. The parties do not dispute that Home made a $500,000 payment
in settlement of its coverage dispute with Sinclair over the Wyoming lawsuits, and specifically
allocated that entire amount to claims of property damage. The record shows that Sinclair **39
*588  sent Allianz some evidence of this payment in the form of the settlement agreement in
1996, claiming that the underlying limits had been exhausted. Allianz does not dispute that it
was in possession of this information. Accordingly, when Allianz received “actual notice” of the
underlying lawsuits, which included claims for property damage, the questions that needed to
be answered in order to ascertain exhaustion were whether the underlying lawsuits fell within
one of the categories of claims listed in the Home policy as having a separate aggregate limit,
and, if not, whether the Home policy language should be interpreted to provide for an aggregate
limit for all other property damage claims. We find that this amounts to evidence of payments
that potentially exhausted the underlying insurance. We find that when there is an ambiguity in
the underlying policy regarding categories of aggregate limits, the burden is on the insurer to
resolve that ambiguity, as the umbrella carrier is in the best position to resolve the ambiguity in the
underlying policy prior to issuing an umbrella policy dependent on exhaustion of the underlying
aggregates. If the ambiguity as to the aggregate limits remains, as in the case at bar, once an issue
of exhaustion is raised by evidence of payments of the aggregate amount, the burden is on the
insurer to defend under a reservation of rights or filing a declaratory judgment action.


¶ 57 Here, despite having possession of evidence of payments of $500,000 for property damage,
Allianz did nothing to resolve any issues remaining regarding exhaustion of the underlying policy
limits. Allianz did not seek information to enable it to determine which category of claims the
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Wyoming lawsuits and the Hartford lawsuits would be considered as under the Home policy, and it
did not seek a judicial determination of the ambiguity regarding property damage aggregates in the
Home policy. Accordingly, we find that Allianz breached its duty to defend Sinclair with regard to
the property damage claims arising out of the underlying lawsuits. 15  Thus, the circuit court was
correct in finding that Allianz was liable for defense costs from the time it received actual notice
of the lawsuits in 2006, but only those defense costs related to the claims for property damage.


15 The circuit court reserved ruling on whether Allianz would be estopped from asserting policy
defenses to coverage by virtue of its breach of the duty to defend. As set forth in footnote 9,
we decline to set forth an advisory opinion on this issue. See People v. Dunmore, 2013 IL
App (1st) 121170, ¶ 12, 387 Ill.Dec. 273, 22 N.E.3d 318 (appellate court will not render an
advisory opinion (citing People v. Campa, 217 Ill.2d 243, 269, 298 Ill.Dec. 722, 840 N.E.2d
1157 (2005))).


¶ 58 CONCLUSION


¶ 59 In conclusion, and for the foregoing reasons, we find that the circuit court erred when it found
adequate evidence in the record to prove, as a matter of law, that Allianz breached its duty to defend
Sinclair on any claims for bodily injury arising from the underlying lawsuits. However, for the
reasons stated herein, we affirm the circuit court's determination that Allianz breached its duty to
defend Sinclair with respect to the property damage claims, and as such, is liable for defense costs
Sinclair has incurred defending the property damage claims from the time it gave Allianz notice
of said claims in 2006. Accordingly, we affirm in part, reverse in part, and remand for further
proceedings not inconsistent with this opinion, in which the circuit court, inter alia, determines the
amount of attorney fees attributable to the property damage claims in the underlying actions, and
makes a determination **40  *589  after further development of the record based on the analysis
set forth above, regarding Allianz's duty to defend Sinclair with regard to the bodily injury claims.


¶ 60 Affirmed in part and reversed in part; cause remanded.


Justices CHAPMAN and SCHWARM concurred in the judgment and opinion.


All Citations


2015 IL App (5th) 140069, 39 N.E.3d 570, 396 Ill.Dec. 21
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SPAN, INC., et al., Plaintiffs, Cross-defendants and Respondents,
v.


ASSOCIATED INTERNATIONAL INSURANCE COMPANY,
Defendant, Cross-complainant and Appellant; REYNALDO
LEDESMA, Defendant, Cross-complainant and Appellant.


No. B045661.
Court of Appeal, Second District, Division 3, California.


Jan. 31, 1991.


SUMMARY


An insured brought a declaratory relief action seeking a declaration that, due to its primary insurer's
insolvency, its excess insurer bore responsibility for any judgment obtained against the insured
in an underlying personal injury action. The underlying action went to trial first and resulted in a
judgment in favor of the plaintiff in the amount of $1.276 million. The excess insurer then filed
a cross-complaint in the declaratory relief action seeking a declaration that it was not required to
“drop down” into the primary insurer's position as the primary insurer and further claiming that
it was not responsible for any part of the judgment in the underlying action because the insured
had violated the terms of the excess policy by collusion or other improper conduct. The plaintiff in
the underlying action also filed a cross-complaint in the declaratory relief action seeking payment
of the underlying judgment. Motions for summary judgment were filed by the excess insurer and
by the plaintiff in the underlying action, joined by the insured. The trial court granted summary
judgment in favor of the insured and the plaintiff in the underlying action. Interpreting the excess
policy, the court found that the excess insurer was not required to “drop down” but that it was
responsible for amounts in excess of the primary coverage. It also found that the excess insurer
had notice of the underlying action, and that there had been no collusion. (Superior Court of Los
Angeles County, No. EAC 59605, Gregory C. O'Brien, Jr., Judge.)


The Court of Appeal affirmed the trial court's summary adjudication of the contract interpretation
and notice issues but reversed and remanded as to the collusion issue. The court held that the
excess insurer had no duty to “drop down” and provide first dollar coverage, and that the excess
insurer had constructive notice that the underlying action was likely to involve its layer of coverage.
However, the court held, since the transcript of the underlying action indicated that it lacked the
attributes of an adversary *464  proceeding in a case involving damages in excess of $1 million,
triable issues of material fact remained regarding possible collusion. (Opinion by Klein, P. J., with
Croskey and Hinz, JJ., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 15--Interpretation Against Insurer.
Ambiguity in an insurance policy must be interpreted in favor of the insured.


(2)
Summary Judgment § 26--Appellate Review.
On appeal, the court conducts a de novo review of an order granting summary judgment.


(3)
Insurance Contracts and Coverage § 44--Excess Insurance.
An excess insurance policy provides coverage that begins only after a predetermined amount of
primary coverage is exhausted. This underlying coverage reduces the risk that an excess insurer
will have to pay for losses incurred by the insured. This reduced risk to the insurer translates into
a reduced premium to the insured.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 500.]


(4)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Primary
Insurer's Insolvency.
In a declaratory relief action by an insured seeking a declaration that, due to its primary insurer's
insolvency, its excess insurer bore responsibility for any judgment obtained against the insured
in an underlying personal injury action, the trial court did not err in determining that, because
of the wording of the excess insurance policy, the excess insurer had no duty to “drop down”
and provide first dollar coverage. The policy provided coverage to the insured in the event of
reduction or exhaustion of the primary policy by “reason of losses paid thereunder.” Such language
precludes an obligation of the excess insurer to drop down upon the insolvency of the primary
insurer. Although the policy did not address what would happen if the primary insurer became
insolvent, this failure did not call into play the principle that ambiguities will be resolved in favor
of the insured. Because only payment of the underlying limit would trigger the excess insurer's
insuring agreement, insolvency of the primary carrier was excluded, indirectly, but unambiguously,
as a means of exhaustion of the underlying policy. *465
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(5)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Primary
Insurer's Insolvency--Effect of Policy Reference to “Collectible Insurance.”
In a declaratory relief action by an insured seeking a declaration that, due to its primary insurer's
insolvency, its excess insurer bore responsibility for any judgment obtained against the insured in
an underlying personal injury action, the trial court did not err in determining that the excess insurer
had no duty to “drop down” and provide first dollar coverage, notwithstanding that the excess
policy used the phrase “collectible insurance.” The policy provided coverage to the insured in the
event of reduction or exhaustion of the primary policy by “reason of losses paid thereunder,” and
stated that the insurer was liable only for losses in excess of primary coverage and other “insurance
collectible by the insured.” The policy unambiguously employed the term “collectible” not in
connection with the underlying primary insurance but with respect to other underlying insurance.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1149.]


(6a, 6b)
Insurance Contracts and Coverage § 96--Notice of Loss--Excess Insurer's Notice of Action Against
Insured.
Where an excess insurer is on notice that the primary insurer is insolvent, an increased duty
to inquire arises because the ordinary presumption that the primary carrier will provide an
experienced defense no longer applies. Thus, in a declaratory relief action by an insured seeking
a declaration that, due to its primary insurer's insolvency, its excess insurer bore responsibility for
any judgment obtained against the insured in an underlying personal injury action, the trial court
did not err, in ruling on the parties' summary judgment motions, in determining that the excess
insurer had constructive notice that the underlying action was likely to involve its layer of coverage
(which was for amounts in excess of the primary coverage of $500,000). Since the parties did not
dispute the facts and there was no issue of credibility, the issue was one of law and the court could
properly determine it on a summary judgment motion. The excess insurer had been informed of
the underlying action and of the primary insurer's insolvency. A simple review of the superior
court file in the underlying action would have alerted the excess insurer that the plaintiff in the
underlying action had filed a statement of damages seeking $1 million in general and $1 million
in special damages, and a demand for settlement in the amount of $650,000, and that the plaintiff's
damages had been described as “extensive” in an arbitration conference.


(7)
Insurance Contracts and Coverage § 132--Actions--Questions of Law and Fact--Notice to Excess
Insurer.
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Although the issue of *466  notice to an excess insurer usually involves a factual determination,
the question has been resolved as one of law where notice to the excess carrier was wholly
inadequate to permit the carrier to investigate and exercise, if it so elected, the rights reserved to
it under the policy.


(8)
Notice § 3--Constructive Notice.
Given the appropriate circumstances, the law will charge a party with notice of all those facts that
he or she might have ascertained had he or she diligently pursued the requisite inquiry.


(9a, 9b, 9c)
Insurance Contracts and Coverage § 136--Actions--Summary Judgment--Declaratory Relief
Action Against Excess Insurer--Collusion in Underlying Personal Injury Action.
In a declaratory relief action by an insured seeking a declaration that, due to its primary insurer's
insolvency, its excess insurer bore responsibility for a judgment obtained against the insured in an
underlying personal injury action, the trial court erred, in ruling on the parties' summary judgment
motions, in determining that the judgment in the underlying action did not result from collusion.
Whether or not the manner in which that action was tried complied with local court rules designed
to expedite trials, the transcript indicated that it lacked the attributes of an adversary proceeding
in a case involving damages in excess of $1 million. Thus a triable issue of material fact remained
regarding possible collusion.


(10)
Insurance Contracts and Coverage § 141--Actions--Defenses--Collusive Judgment--As Defense
Assertable by Insurer.
An excess insurer may assert the defense of collusion between the insured and the injured person,
since it may assert defenses based on breach by the insured of the cooperation clause of the
policy. Collusive assistance in the procurement of a judgment not only constitutes a breach of the
cooperation clause but also is a breach of the covenant of good faith and fair dealing. A duty of
good faith and fair dealing in an insurance policy is a two-way street, running from the insured
to his insurer as well as vice versa.


(11)
Words, Phrases, and Maxims--Collusion.
Collusion is not necessarily tantamount to fraud since there need not be a misrepresentation of a
material fact. Collusion has been variously defined as a deceitful agreement or compact between
two or more persons, for the one party to bring an action against the other for some evil purpose,
as to defraud a third party of a right; as a secret arrangement between two or more persons, whose
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interests are apparently conflicting, to make use of the forms and proceedings of law in order to
defraud a third *467  person, or to obtain that which justice would not give them, by deceiving a
court or its officers; and as a secret combination, conspiracy, or concerted action between two or
more persons for fraudulent or deceitful purposes.


(12)
Insurance Contracts and Coverage § 38--Avoidance of Policy--Collusive Judgment--As Defense
by Excess Insurer--How Asserted.
An attack by an excess insurer on a judgment in an underlying action against its insured on the
ground that it resulted from collusion may be made by means of an action for declaratory relief or
by an attempt to set aside the judgment in the underlying action.


COUNSEL
Harrington, Foxx, Dubrow & Canter, Mark W. Flory, Jennifer N. Pahre and Nancy J. Mindel for
Defendant, Cross-complainant and Appellant, Associated International Insurance Company.
Jones, Mahoney & Brayton, Paul M. Mahoney and Richard A. Soll for Defendant, Cross-
complainant and Appellant, Reynaldo Ledesma.
No appearance for Plaintiffs, Cross-defendants and Respondents.


KLEIN, P. J.


Defendant, cross-complainant and appellant Associated International Insurance Company
(Associated) appeals the judgment entered after the trial court granted summary judgment in
favor of Reynaldo Ledesma (Ledesma), Span, Inc. (Span) and Behavioral Systems Southwest, Inc.
(BSSI) in this declaratory relief action. Defendant, cross-complainant and appellant Ledesma has
cross- appealed that portion of the summary judgment in favor of Associated. 1


1 Neither Span nor BSSI appealed the trial court's ruling and neither party has filed briefs in this
appeal. However, because Ledesma's notice of appeal indicates his counsel also represents
Span and BSSI, Ledesma represents their interests here.


Summary Statement
Associated issued an excess insurance policy to Span which provided coverage in the event of
reduction or exhaustion of an underlying policy *468  written by Union Indemnity of New York
(Union), “by reason of losses paid thereunder.” Union became insolvent.


While many foreign jurisdictions have found such language unambiguous, no California case has
considered whether a policy containing this specific wording requires an excess carrier to “drop
down” upon the insolvency of the primary carrier. (1) The rule in California requires that ambiguity
in an insurance policy be interpreted in favor of the insured. (Reserve Insurance Co. v. Pisciotta
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(1982) 30 Cal.3d 800, 807-808 [180 Cal.Rptr. 628, 640 P.2d 764].) Applying the rule here, we
find the Associated policy, unambiguously contemplates exhaustion of the underlying insurance
only by payment. Therefore, Associated had no duty to provide first dollar coverage upon the
insolvency of Union. We affirm the trial court's ruling in this instance. Therefore, Associated is
liable only for that portion of the underlying judgment in excess of the Union policy limits.


We must further decide if the evidence presents a triable issue of fact as to whether Span breached
the excess policy either by failing to notify Associated the underlying action was likely to involve
Associated's layer of coverage or by entering into a collusive judgment.


We conclude Associated, as a matter of law, had sufficient knowledge of the underlying action
as to amount to constructive notice its policy was likely to be involved. On this issue, summary
adjudication in favor of Ledesma is appropriate. However, the existence of triable issues of material
fact on the question of collusion precludes summary judgment. The matter therefore is remanded
for further proceedings consistent with the views expressed herein.


Factual and Procedural Background


a. Background information.
On July 26, 1982, Ledesma, a federal immigration officer, slipped and fell on premises leased and
maintained as a detention center by Span and BSSI in Pasadena, California. Ledesma filed suit
against Span, BSSI and others for personal injury (the Ledesma action). 2


2 In addition to Span and BSSI, formerly known as Rube Inc., Ledesma sued Martin H. Rub,
Lori Rub, Robert A. Rub, Frances Rub, Harold Romain, and Pasadena Properties. Ledesma,
at some point not relevant to this discussion, dismissed the action as to these defendants and
they are not parties to this appeal.


At the time of Ledesma's accident, Union insured Span against such liability up to $500,000.
Associated provided Span with an umbrella policy *469  of insurance in excess of Union's primary
policy to an aggregate limit of $4.5 million.


Union defended Span in the Ledesma action until July 16, 1985. On or about that date, Union was
placed in liquidation in the State of New York. 3


3 The parties have advised this court the California Insurance Guarantee Association (CIGA)
is not involved in this case because Union never qualified to do business in California.


In a letter dated October 18, 1985, Span's counsel, Timothy J. Hogan (Hogan), advised Associated
of the pending Ledesma action. In response to Associated's request for further information, Hogan
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sent Associated a letter dated October 31, 1985, in which he stated Ledesma then claimed $19,000
in medical expenses and $28,000 in lost wages. That letter concluded: “This claim was not
heretofore reported to your company as apparently it was believed that it was well within the
coverage provided by the primary carrier. Once the primary carrier became insolvent, it thus
became necessary to report it to you. We trust you will act promptly for the protection of your
insured.”


In a responsive letter dated November 13, 1985, Associated refused to assume the position of
primary insurer and declined to provide a defense in the Ledesma action. Associated told Hogan:
“The insolvency of Union Indemnity does not alter the Insuring Agreements and conditions of
Associated International's excess umbrella liability policy .... [¶] Associated ... stands ready to
fulfill it's [sic] policy obligations ... but will resist any effort to transform an excess insurance
contract into a primary contract. Therefore, your demand that Associated ... undertake the defense
and indemnity of the insured is respectfully declined. [¶] ... If [your] evaluation changes and the
subject litigation ever represents and [sic] exposure excess of $500,000, we should be immediately
advised. In the absence of such advise [sic], we will assume there is no such exposure.”


On November 25, 1986, Span and BSSI filed the instant complaint for declaratory relief. They
sought a declaration that Associated bore responsibility for any judgment obtained in the Ledesma
action. Associated filed an answer which denied any responsibility to act as primary insurer.


Before trial could be had, the Ledesma action went to court trial on June 29, 1988. However, that
proceeding ended in a mistrial when the trial judge, the Honorable Melvin Grover, disqualified
himself.


The Ledesma action thereafter was tried by the court on December 2, 1988. On January 3, 1989,
the trial court entered judgment in favor of Ledesma in the amount of $1,276,000. *470


Upon receipt of notice of the judgment in the Ledesma action, Associated filed a notice of appeal
in that action but later abandoned it.


Associated then sought and received leave to file a cross-complaint in this declaratory relief action.
The cross-complaint sought a declaration Associated was not required to “drop down” into Union's
position as primary insurer. Associated further claimed it was not responsible for any part of the
judgment in the Ledesma action because Span had violated the terms of the Associated policy
based upon “the collusion and/or other improper conduct or procedures premising the underlying
judgment ....”


Span and Ledesma answered the cross-complaint. Ledesma filed a cross-complaint against
Associated seeking payment of the judgment.
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b. Ledesma's summary judgment motion in the declaratory relief action.
On June 1, 1989, Ledesma filed a motion, joined in by Span and BSSI, for summary judgment
against Associated in which he contended Associated bore responsibility for the entire $1,276,000
judgment. Attached to Ledesma's motion, among other papers, were declarations of William E.
Harris (Harris), the attorney who represented Span in the Ledesma action after Union's insolvency,
and Paul M. Mahoney (Mahoney), Ledesma's attorney. Also attached was a reporter's transcript
of the court trial in the Ledesma action.


Harris, whom Span had retained at its own expense to defend the Ledesma action after Union's
insolvency, declared he had advised counsel for Associated of the first trial date of the Ledesma
action, June 6, 1988, and the continued date of June 29, 1988. Harris also asserted his predecessor,
Hogan, had notified Associated of the Ledesma action by the exchange of letters in October 1985.
Harris stated Associated had refused to accept the tender of the defense or to offer any assistance
in the trial of the underlying lawsuit.


Mahoney declared counsel for Associated appeared at the mandatory settlement conference in the
declaratory relief action and stated Associated would have nothing to worry about in the Ledesma
action if the judgment did not exceed $500,000.


Mahoney further averred that on March 15, 1989, three months after entry of judgment in the
Ledesma action, counsel for Associated told him: “[T]he attorney for Span and BSSI, Mr. Harris,
had a duty to 'voluntarily keep them [Associated] apprised of the status of the case.' ” *471


The reporter's transcript of the court trial in the Ledesma action attached to the motion indicates
Harris waived opening and closing argument, stipulated to liability and to the reasonableness and
necessity of Ledesma's medical bills and waived cross-examination of Ledesma, the only witness
who testified.


The transcript further reflects that at the trial, based upon the evidence presented, Ledesma's
counsel argued the 44-year-old Ledesma had been permanently disabled by the knee injury he
suffered in the fall. Ledesma had undergone four surgeries and would, at some future date, require
a total knee replacement. Counsel asked the trial court to award $460,000 in future lost wages,
$1,095,000 in pain and suffering, and reimbursement of a future medical expenses for a total award
of $1,643,000.


The transcript discloses that counsel for Span argued Ledesma's future lost earnings and general
damages should not exceed $200,000 and $650,000, respectively. These amounts, combined with
past medical expenses and loss of earnings of $75,000, plus suggested future medical expenses of
$25,000, totalled $950,000. Counsel concluded: “It could be something much less than that if the
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court finds that the plaintiff could, through rehabilitation, education, go back to work and become
a [sic] wage earner that he once was. [¶] I have nothing further.”


c. Associated's summary judgment motion in the same action.
Associated opposed the motion and affirmatively sought summary judgment in its favor. It claimed
its excess policy did not require it to “drop down,” and it bore no responsibility for the judgment in
the Ledesma action because of Span's failure to notify Associated of the possibility the judgment
might invade its coverage as well as the assertedly collusive manner in which the judgment had
been obtained.


In support of its motion, counsel for Associated averred: “During all the years of litigation, none
of the parties had indicated to Associated that exposure in this case would be significant, and in
fact, the only numbers presented were the $19,000.00 in medical specials and $28,000.00 in lost
wages provided by Mr. Timothy Hogan, former attorney for SPAN.”


Associated's counsel attached to his declaration numerous documents from the superior court file
in the Ledesma action. Among these were: a statement of damages filed by Ledesma on July
14, 1986, seeking $1 million in general damages and $1 million in special damages; an at- issue
memorandum filed October 16, 1986, in which Ledesma indicated his general damages exceeded
$1 million and medical specials then exceeded $30,000; an *472  arbitration status conference
questionnaire which stated Ledesma had suffered “severe knee injuries,” and indicated his total
medical expenses to date exceeded $35,000 and involved a federal lien. The same document
described Ledesma's future medical expenses, loss of earnings and future loss of earnings as
“extensive.” Another item was Ledesma's statement for a May 18, 1988, mandatory settlement
conference which indicated the “demand to settle is $650,000.”


In another declaration the senior vice-president of Associated acknowledged the exchange of
letters between Hogan and Associated in October of 1985, but stated “the next piece of paper
I received from any party regarding the underlying Ledesma case was a post-trial judgment
indicating an award of $1,276,000.00 in Mr. Ledesma's favor.”


Another attorney for Associated who attended a December 8, 1988, mandatory settlement
conference in the declaratory relief action declared that after the Honorable Melvin Grover called
the settlement matter in chambers, Mahoney asked Judge Grover to recuse himself because he had
declared a mistrial in the Ledesma action.


When Judge Grover indicated he could not recall the mistrial, Mahoney produced a reporter's
transcript of the proceedings. That transcript was attached as an exhibit to counsel's declaration. 4
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4 The transcript discloses that, after Ledesma's trial testimony, Judge Grover made the
following assessment: “I think you better take this somewhere else. I'm going to recuse
myself, but I can't believe what he's saying. I can't believe it and I don't believe it. And even
though its a default, I can't in good conscience give you the kind of money that you are
talking about.”
“I will declare a mistrial and vacate the stipulation, and you can go somewhere else. But,
really, I can't in good conscience do this.”
Mahoney inquired, “You think the man's lying?”
Judge Grover answered, “Yes. I have bad knees. I have knees where there are no cartilage
at all. I don't believe that he can't do anything. I just don't believe him. And even though its
a default judgment, I can't in good conscience award the kind of money that you are talking
about.”


d. The hearing on the motions for summary judgment.
At the hearing, the trial court inquired whether Associated had the option to undertake the defense
of Span in the Ledesma action. 5  When *473  advised Associated had that right but was not
obligated to do so, the trial court stated: “And I must remark, also, that it's almost astonishing that
what they said in effect to Mr. Hogan was carry on, because Mr. Hogan at that point quite obviously
was an attorney who was not being paid. His carrier, Union Indemnity, was in bankruptcy. Span, ...
we can almost say with certainty had no money or he wouldn't have virtually stipulated to the
judgment. [¶] But, nevertheless, Associated placed [its] fate in the hands of this attorney who had
absolutely no legal obligation to them. I guess I'm just—I'm astonished that [it] would have done
that.”


5 Condition “H” of the Associated policy provides, in part: “[T]he company shall not be called
upon to assume charge of the settlement or defense of any claim made or suit brought or
proceeding instituted against the insured but the company shall have the right and shall be
given the opportunity to associate with the insured or the insured's underlying insurers, or
both, in the defense and control of any claim, suit or proceeding relative to any occurrence
where the claim or suit involves, or appears reasonably likely to involve the company, in
which event the insured and the company shall cooperate in all things in the defense of such
claim, suit or proceeding.” (Italics added.)


The trial court stated its ruling in a minute order which read in part: “[T]o give judgment for
Associated would result in the outrageous irony of leaving a permanently disabled plaintiff without
recourse as a result of Associated's failure to defend a case of which [it was] demonstrably aware.
Such would be to reward Associated for [its] own negligence at the expense of an innocent plaintiff.
[¶] However, the Court finds that Associated is not contractually required to 'drop down' and
provide the initial $500,000.00 coverage as a result of Union Indemnity's bankruptcy.”







Span, Inc. v. Associated Internat. Ins. Co., 227 Cal.App.3d 463 (1991)
277 Cal.Rptr. 828


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 11


The trial court then directed summary judgment in favor of Span and Ledesma in the sum of the
excess of $776,000 plus costs and interest. From this judgment, the instant appeal and cross-appeal
followed.


Contentions
Associated contends the trial court erred because the evidence shows Span violated the policy
by failing to give appropriate notice and by collusively assisting Ledesma to obtain a judgment
which invaded Associated's layer of coverage. Associated argues these circumstances relieve it of
all responsibility to pay any portion of the Ledesma judgment. Alternatively, Associated claims
triable questions of material fact exist as to these issues.


Ledesma contends the trial court erroneously concluded Associated had no duty to “drop down” to
pay the entire judgment. Alternatively, Ledesma claims the trial court properly found Associated
responsible for the excess portion of the judgment.


Discussion


1. Standard of review.
A “motion for summary judgment shall be granted if all the papers submitted show that there is
no triable issue as to any material fact and that *474  the moving party is entitled to a judgment
as a matter of law .... [S]ummary judgment shall not be granted ... based on inferences reasonably
deducible from the evidence, if contradicted by other inferences or evidence, which raise a triable
issue as to any material fact.” (Code Civ. Proc., § 437c, subd. (c); Mann v. Cracchiolo (1985) 38
Cal.3d 18, 35-36 [210 Cal.Rptr. 762, 694 P.2d 1134].)


(2) On appeal, this court conducts a de novo review of an order granting summary judgment. (Price
v. Wells Fargo Bank (1989) 213 Cal.App.3d 465, 474 [261 Cal.Rptr. 735]; AARTS Productions,
Inc. v. Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064 [225 Cal.Rptr. 203].)


2. The trial court properly concluded Associated had no duty to “drop down.”


a. Existing California law provides general principles to be applied here.
(3) “In general, an excess insurance policy provides coverage that begins only after a
predetermined amount of primary coverage is exhausted. This underlying coverage reduces the
risk that an excess insurer will have to pay for losses incurred by the insured. This reduced risk
to the insurer translates into a reduced premium to the insured.” (Steve D. Thompson Trucking v.
Twin City Fire Ins. (5th Cir. 1987) 832 F.2d 309, 310; Signal Companies, Inc. v. Harbor Ins. Co.
(1980) 27 Cal.3d 359, 365 [165 Cal.Rptr. 799, 612 P.2d 889, 19 A.L.R.4th 75].)
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The leading California case on the responsibility of an excess insurer to assume the position of an
insolvent primary insurer is Reserve Insurance Co. v. Pisciotta, supra, 30 Cal.3d 800. The Reserve
court held the issue must be resolved based upon the wording of the insurance contract.


Reserve stated: “We begin with established principles applicable to the interpretation of insurance
policies. Words used in an insurance policy are to be interpreted according to the plain meaning
which a layman would ordinarily attach to them. Courts will not adopt a strained or absurd
interpretation in order to create an ambiguity where none exists. [Citations.] [¶] On the other
hand, 'any ambiguity or uncertainty in an insurance policy is to be resolved against the insurer
and ... if semantically permissible, the contract will be given such construction as will fairly
achieve its object of providing indemnity for the loss to which the insurance relates.' [Citations.]
The purpose of this canon of construction is to protect the insured's reasonable expectation of
coverage in a situation in which the insurer-draftsman *475  controls the language of the policy.
[Citations.]” (Reserve Insurance Co. v. Pisciotta, supra, 30 Cal.3d at pp. 807-808.)


In Reserve the excess policy provided coverage for any excess over the “ 'amount recoverable' ”
under the underlying policy. (Reserve Insurance Co. v. Pisciotta, supra, 30 Cal.3d at p. 812.) Our
high court reasoned use of the phrase “amount recoverable” might be interpreted to expose the
excess carrier to liability for amounts over the limit of the underlying policy, or for amounts which
the insured is unable to recover from the underlying insurer because of its insolvency. “Because
there are two meanings which may reasonably be attributed to the term ... 'amount recoverable,' ”
the Reserve court construed the ambiguity in favor of the insured and concluded the excess insurer
had to “drop down” upon the insolvency of the primary insurer. (Id. at p. 815.)


The Reserve court noted this result was not necessary in every instance of an insolvent primary
insurer. It stated: “Insofar as McConnell [v. Underwriters at Lloyds (1961) 56 Cal.2d 637] implies
that an excess insurer is always obligated to bear the risk of a primary insurer's insolvency,
regardless of express exclusions of that risk, that decision appears unsupportable .... Rather, we
follow the sound reasoning of Fageol [T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d 748]
and ask whether the wording of the ... policy requires [the excess insurer] to provide the coverage
that [the primary insurer] would have assumed had it not become insolvent.” (Reserve Insurance
Co. v. Pisciotta, supra, 30 Cal.3d at p. 814.)


Fageol T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d 748, 751 [117 P.2d 669], involved
an excess insurance policy which stated, “ 'this insurance shall not apply nor contribute to the
payment of any loss until all such specific insurance shall have been exhausted.' ” Fageol noted
“that specific insurance is exhausted 'when all that is collectible in respect to any given loss has
been paid ... when all that can be collected has been collected ....' ” (Ibid., italics added.) 6  Fageol
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concluded that primary insurance written with an insolvent carrier had been “exhausted” within
the meaning of the policy and required the excess carrier to cover the loss.


6 McConnell v. Underwriters at Lloyds (1961) 56 Cal.2d 637 [16 Cal.Rptr. 362, 365 P.2d 418],
and Fageol both were decided before the Legislature enacted CIGA. (See Ins. Code, § 1063
et seq.)


b. The Associated policy language.
(4) Associated argues the wording of its policy precludes a finding that it has a duty to “drop
down.” *476


One of the insuring agreements of the Associated policy provides, “In the event of reduction
or exhaustion of the aggregate limits of liability applicable to the underlying insurance ... by
reason of losses paid thereunder, this policy shall, ..., (A) in the event of reduction pay the excess
of the reduced underlying limit; (B) in the event of exhaustion continue in force as underlying
insurance.” (Italics added.) 7


7 Although Associated opposed payment of the Ledesma judgment primarily on the basis Span
had failed to give proper notice of the Ledesma action and had acted in a collusive fashion
with Ledesma in obtaining the judgment, it also raised the nonperformance of condition
“J” as a defense in its answer to the declaratory relief complaint and in its opposition to
the motion for summary judgment. Condition “J” of the Associated policy reads, in part:
“Liability under this policy with respect to any occurrence shall not attach unless and
until the insured, or the insured's underlying insurer, shall have paid the amount of the
underlying limits on account of such occurrence.” (Italics added.) Because the trial court
ordered Associated to pay the excess portion of the judgment without any proof Span or
its insurer first had paid the underlying limit, the trial court impliedly found condition “J”
unenforceable.
Our research has disclosed the routine appearance of language similar to condition “J” in
excess coverage policies. (See, e.g., Carrabba v. Employers Cas. Co. (Tex.Ct.App. 1987)
742 S.W.2d 709, 713; Peskin v. Liberty Mutual Ins. Co. (1986) 214 N.J.Super. 686 [520 A.2d
852, 858], remanded on another point in later proceedings reported at (1987) 219 N.J.Super.
479 [530 A.2d 822].)
On appeal, Associated did not brief the enforceability of condition “J” and at oral argument
Associated conceded it did not seek to enforce it literally. Rather, Associated now relies on
condition “J” only to the extent it assists in the interpretation of the insuring provisions.
We, therefore, need not determine whether condition “J” is unenforceable as against public
policy. (See Gulezian v. Lincoln Ins. Co. (1987) 399 Mass. 606 [506 N.E.2d 123, 126].)
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c. Application of Reserve case to this language.
Applying the rule of Reserve here, the Associated policy unambiguously contemplates
“exhaustion” of the underlying insurance only by payment of the underlying limits either by the
insured or its primary carrier. The Associated policy avoids the phrase “amount recoverable” found
to be ambiguous by the Reserve court, as well as the unmodified term “exhausted” which the
Fageol court construed to include exhaustion by insolvency.


Ledesma points out, and Associated concedes, that no California case has construed an excess
policy which requires exhaustion by payment in the context of an insolvent primary carrier.


Ledesma's argument relies upon Fageol and McConnell. Neither citation is persuasive. Fageol is
distinguishable because the excess policy there, as noted above, contained the unmodified term
“exhausted.”


McConnell similarly does not assist Ledesma. Reserve expressly disapproved McConnell to
the extent it held an excess carrier “drops down” upon the insolvency of a primary insurer
notwithstanding contract *477  provisions to the contrary. Although the excess policy in
McConnell contained some provisions respecting when liability attaches which also appear in the
Associated policy, nothing in the McConnell case indicates the policy there required exhaustion
by payment.


Ledesma also argues the Associated policy is ambiguous because it provides for exhaustion
of underlying insurance by payment but makes no provision for any other type of exhaustion.
Ledesma claims Reserve requires an excess policy to exclude the risk of the primary insurer's
insolvency and failure to do so creates ambiguity.


Similar reasoning has been advanced in a Massachusetts case, Gulezian v. Lincoln Ins. Co., supra,
506 N.E.2d 123. The Gulezian court concluded: “It seems likely that Lincoln [the excess carrier]
did not contemplate the insolvency of a scheduled underlying insurer in drafting its policy. The
phenomenon of the insolvency of an insurer is not, however, so rare as to excuse that omission of
attention to detail. The result is that Lincoln issued a policy in which it generated uncertainty as
to what should happen on the insolvency of a primary insurer.” (Id. at p. 126.) 8


8 We note that at least one excess insurer writing policies in the state of Louisiana, possibly
in response to the subsequently overruled decision of Poirrier v. Cajun Insulation, Inc.
(La.Ct.App. 1986) 501 So.2d 800 (see fn. 9, post), now expressly addresses the insolvency
of the primary carrier. (See Robichaux v. Randolph (La.Ct. 1990) 563 So.2d 226, 227-228
[“ 'In the event there is no recovery available to the insured as a result of the bankruptcy
or insolvency of the underlying Insurer, the coverage hereunder shall apply in excess of the
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applicable limit of liability specified in Schedule A.' ”]; Gibson v. Kreihs (La.Ct.App. 1989)
538 So.2d 1057, 1059 [identical provision].)


We empathize with the rationale of Gulezian. One reason for the failure of excess policies to
provide for the insolvency of the primary carrier lies in the fact that the exhaustion by payment
language has prevented “drop down” in every jurisdiction which has construed a policy with
that phrase. Excess insurers understandably are loathe to deviate from terminology that has been
accepted.


However, California law, as stated in Reserve, requires only that ambiguity be resolved in favor
of the insured. It does not require the policy to make specific provision for the insolvency of the
primary carrier. Because only payment of the underlying limit will trigger Associated's insuring
agreement, insolvency of the primary carrier is excluded, indirectly, but unambiguously, as a means
of exhaustion of the underlying policy.


We therefore agree with the numerous foreign cases which have concluded the phrase
“exhaustion ... by reason of losses paid thereunder,” or similar language precludes an obligation of
the excess insurer to drop down *478  upon the insolvency of the primary insurer. (Mission Nat.
Ins. Co. v. Duke Transp. Co., Inc. (5th Cir. 1986) 792 F.2d 550, 553; Molina v. United States Fire
Ins. Co. (4th Cir. 1978) 574 F.2d 1176, 1178; Highlands Ins. Co. v. Gerber Products Co. (D.Md.
1988) 702 F.Supp. 109, 113; Guar. Nat. Ins. Co. v. Bayside Resort, Inc. (D. V.I. 1986) 635 F.Supp.
1456, 1459; U.S. Fire Ins. v. Capital Ford Tr. Sales (1987) 257 Ga. 77 [355 S.E.2d 428, 432];
Radar v. Duke Transp. Inc. (La.Ct.App. 1986) 492 So.2d 532, 537.)


d. The adjective “collectible,” as used in the Associated policy, does not create ambiguity.


(1) References to “collectible” in the Associated policy.
(5) In Ledesma's reply brief he urges the appearance of the phrase “collectible insurance” in various
places in the Associated policy creates ambiguity because insurance written by an insolvent carrier
is not collectible.


The term “collectible” appears in a paragraph of the insuring agreements entitled “Each
occurrence” which states in part: “[T]he company's liability shall be only for the ultimate net loss
in excess of the insured's retained limits defined as the greater of: [¶] (A) an amount equal to the
limits of liability indicated beside the underlying insurance listed in the schedule of underlying
insurance hereof, plus applicable limits of any other underlying insurance collectible by the
insured; ...” (Italics added.)


The Associated policy lists only the Union policy with its limit of $500,000 on the schedule of
underlying insurance.
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The word “collectible” also appears in paragraph “L” of the policy which defines “Other
Insurance” as follows: “If other valid and collectible insurance with any other insurer is available
to the insured covering a loss also covered by this policy, other than insurance that is in excess of
the insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with such other insurance.” (Italics added.)


(2) Foreign authority unavailing to Ledesma.
Ledesma cites numerous cases from foreign jurisdictions which have concluded that even though
the phrase “collectible insurance” refers to “other insurance” and not to the underlying policy set
forth on the schedule of underlying insurance, nonetheless an ambiguity is created as to whether
the underlying policy, as well as any other insurance must be “collectible.” *479  (Alabama Ins.
Guar. v. Magic City Trucking (Ala. 1989) 547 So.2d 849, 854-856; Gulezian v. Lincoln Ins. Co.,
supra, 506 N.E.2d at pp. 125-126.) 9


9 Another case cited by Ledesma involved a policy which contained ambiguity of the sort
found in Reserve and therefore is distinguishable. (Donald B. MacNeal, Inc. v. Inter. Fire
and Cas. (1985) 132 Ill.App.3d 564 [477 N.E.2d 1322, 1323] [“ 'amounts recoverable' ”].)
Two other cases relied upon by Ledesma, Werner Industries, Inc. v. First State Ins. Co. (1987)
217 N.J.Super. 436 [526 A.2d 236], and Poirrier v. Cajun Insulation, Inc., supra, 501 So.2d
800, have been reversed. (See Werner Industries, Inc. v. First State Ins. Co. (1989) 112 N.J.
30 [548 A.2d 188, 192-193] and Kelly v. Weil (La. 1990) 563 So.2d 221, 226.)
A fourth case Ledesma cites, Mission Nat. Ins. Co. v. Duke Transp. Co., Inc., supra, 792 F.2d
at pages 553-554, in fact rejects the argument he advances.


In Alabama Ins. Guar. v. Magic City Trucking, supra, 547 So.2d 849, the excess policy defined
“ultimate net loss” in the same terms used in the “Each occurrence” paragraph of the Associated
policy. The court reasoned “ 'collectible by the insured' ” “means that [the excess carrier] will
provide coverage where the primary coverage is not collectible. If there is no collectible underlying
coverage, then the excess coverage 'drops down' to fill the gap.” (Id., at p. 854.)


However, in a subsequent case, Alabama Ins. Guar. Ass'n v. Kinder- Care (Ala. 1989) 551 So.2d
286, the Alabama Supreme Court construed an excess policy which provided coverage upon
“ 'exhaustion of the applicable ... underlying policy or policies solely by reason of losses paid
thereunder ....' ” (Id., at p. 288.) The Kinder-Care court stated: “Unlike the policy involved in
Alabama Ins. Guar. v. Magic City Trucking Services, Inc., supra, the policy in the case at bar does
not utilize the term ” 'collectible or similar language in its underlying limit provision, ...' “ (Ibid.)


Thus, it appears the Alabama Supreme Court construes excess policies which contain the words
”any other underlying insurance collectible by the insured “ as ambiguous, but similar policies
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with insuring agreements which include the phrase ”exhaustion ... by reason of payment of losses
thereunder,“ as unambiguous.


The policy in Gulezian v. Lincoln Ins. Co., supra, 506 N.E.2d at page 124, defined ultimate net loss
as that amount in excess of ” 'the Underlying Insurance as stated in the Schedule of Underlying
Insurance and the applicable limits of any other Underlying Insurance collectible by the Insured ....'
“ The Gulezian court did not find this policy term, taken alone, ambiguous.


As explained in Highlands Ins. Co. v. Gerber Products Co. (D.Md. 1988) 702 F. Supp. 109, 114,
”[t]he only ambiguity found by the [Gulezian] Court arose from the fact that in the policy there
under consideration 'applicable' *480  was used twice in the same sentence as 'collectible,' creating
the possibility that the policy tended to equate 'applicable' with 'collectible.' [Citation.]“


In contrast to the authority cited by Ledesma, the majority of cases from other jurisdictions
addressing policies which define ”ultimate net loss“ in terms of the excess of the limits of the
underlying scheduled policy plus any other underlying insurance collectible by the insured do
not find use of the word ”collectible“ ambiguous in this context. (Steve D. Thompson Trucking v.
Twin City Fire Ins., supra, 832 F.2d at p. 311; Zurich Ins. Co. v. Heil Co. (7th Cir. 1987) 815 F.2d
1122, 1124-1125; Mission Nat. Ins. Co. v. Duke Transp. Co., Inc., supra, 792 F.2d at pp. 553- 554;
Radiator Specialty Co. v. First State Ins. Co. (W.D.N.C. 1987) 651 F.Supp 439, 441, affd. (4th
Cir. 1987) 836 F.2d 193; Kelly v. Weil, supra, 563 So.2d at pp. 223-226; U.S. Fire Ins. v. Capital
Ford Tr. Sales, supra, 355 S.E.2d at p. 433; Value City, Inc. v. Integrity Ins. Co. (1986) 30 Ohio
App.3d 274 [508 N.E.2d 184, 187-188].)


Indicative of the reasoning of these cases is the following:


“[S]ince this excess-insurance policy repeatedly distinguishes between the underlying insurance
policy and other insurance, and since it repeatedly states that other insurance must be collectible,
but does not so state with respect to the underlying insurance ... the insolvency of the underlying
insurer does not require the excess insurer to [drop down] ....” (U.S. Fire Ins. v. Capital Ford Tr.
Sales, supra, 355 S.E.2d at p. 433.)


Applying the rule of Reserve to the use of the term “collectible” in the Associated policy, we
similarly conclude the language of the policy unambiguously employs that term not in connection
with the underlying insurance set out on the schedule of underlying insurance (such as the Union
policy), but with respect to any other underlying insurance collectible by the insured.


e. Wording of Associated's policy passes muster in California as it has in foreign jurisdictions.
We conclude the language of Associated's excess policy is not ambiguous. It requires exhaustion of
the underlying limit by payment before the excess insurer must respond. Exhaustion by insolvency
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is insufficient. Further, use of the term collectible to describe insurance other than the scheduled
underlying Union policy does not mean the Union policy, likewise, must be collectible. Rather, the
Union policy, or the limit of that policy, must be paid. Because neither phrase is ambiguous, the
trial court properly resisted Ledesma's argument that Associated had to “drop down” to provide
first dollar coverage. *481


3. The breach of contract issues.
The trial court's minute order indicates it based its ruling upon “Associated's failure to defend a
case of which they were demonstrably aware.” The trial court refused “to reward Associated for
[its] own negligence at the expense of an innocent plaintiff.”


Associated contends the trial court's ruling failed to distinguish notice of a claim from notice that a
claim might invade the excess layer of coverage, and, in any event, the presence of a triable issue
of fact on the issue of collusion precludes summary judgment. Associated claims the evidence
shows Span affirmatively misled Associated as to the potential liability in the Ledesma action.


Ledesma relies, inter alia, upon the rule that an insurer which denies a tender of defense and
coverage is not entitled to further notice of the proceedings. (Samson v. Transamerica Ins. Co.
(1981) 30 Cal.3d 220, 238 [178 Cal.Rptr. 343, 636 P.2d 32]; Downey Savings & Loan Assn. v. Ohio
Casualty Ins. Co. (1987) 189 Cal.App.3d 1072, 1088 [234 Cal.Rptr. 835].) He reasons that once
Span filed the declaratory relief action against Associated, Span had no further duty to provide
notice of the Ledesma action to Associated.


As will be discussed, because the evidence before the trial court on the notice issue was not in
dispute, the trial court appropriately ruled on the question as one of law. However, the trial court
improperly made factual determinations necessary to resolve the collusion issue.


a. Associated had constructive notice the Ledesma
action was likely to involve its layer of coverage.


The standard notice provision, condition “G” of the Associated policy, states: “Whenever the
insured has information from which the insured may reasonably conclude that an occurrence
covered hereunder involves injuries or damages which in the event that the insured should be
liable, are likely to involve this policy, notice shall be sent to the company as soon as practicable,
provided, however, that failure to give notice of any occurrence which at the time of its happening
did not appear to involve this policy but which, at a later date, would appear to give rise to claims
hereunder, shall not prejudice such claims.”


(6a) Associated contends it did not receive the notice required by condition “G.” Ledesma counters
Associated had adequate notice three years before trial. *482
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(7) Although the issue of notice to an excess insurer usually involves a factual determination
(Trustees of Univ. of Pa. v. Lexington Ins. Co. (3d Cir. 1987) 815 F.2d 890, 895), the question
has been resolved as one of law where notice to the excess carrier “was wholly inadequate to
permit [the carrier] to investigate and exercise, if it so elected, the rights reserved to it under the
policy.” (Greyhound Corp. v. Excess Insurance Co. of America (5th Cir. 1956) 233 F.2d 630, 636.)


Notwithstanding Span's obligation to notify Associated properly, once Associated is shown to have
actual notice of the Ledesma action, a factual question arises as to whether Associated is to be
charged with constructive notice of facts which, by inquiry, it might have learned.


Civil Code section 19 provides: “Every person who has actual notice of circumstances sufficient
to put a prudent [person] upon inquiry as to a particular fact, has constructive notice of the fact
itself in all cases in which, by prosecuting such inquiry, he [or she] might have learned such fact.”


(8) “[G]iven the appropriate circumstances, the law will charge a party with notice of all those
facts which he [or she] might have ascertained had [he or she] diligently pursued the requisite
inquiry.” (California Shoppers, Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 37 [221
Cal.Rptr. 171].)


(6b) The trial court's ruling turned on its factual finding that Span had notified Associated and
Associated had failed to make reasonable inquiry. 10  In order to determine whether this finding
was proper, we look to a statement of the applicable rule in a slightly different context.


10 The trial court stated: “Well I don't read Mr. Hogan's letter of October 31, ..., as telling you
that you don't have exposure .... [H]e ends by saying he trusts you will act promptly for the
protection of your insured. [¶] I recognize that [,] ... in an adjuster's mind, these claims would
fall within the Five Hundred Thousand, but certainly stranger things have happened with
juries. And given the possibility of high general damages, it can't be stated with certainty
that you did not have exposure.”


“It is generally established, and we shall not pause to refer to the authorities, that what constitutes
cooperation (or lack of it) on the part of the assured, ..., is ordinarily a question of fact. This is
so because a dispute normally exists as to the actual statements and conduct of the assured in the
premises or because of the existence of an uncertainty as to the intent or motive underlying [the]
statements or conduct. But where, as here, the evidence addressed to the failure to cooperate is not
materially in dispute ... the issue became one of law ....” (Valladao v. Fireman's Fund Indem. Co.
(1939) 13 Cal.2d 322, 330 [89 P.2d 643], italics added.) *483
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Here, the parties do not dispute the facts and there is no issue of credibility. Because the issue thus
joined is one of application of law to settled facts, it properly may be determined on a motion for
summary judgment.


We therefore conclude, as a matter of law, that Associated's knowledge of the Ledesma action and
the insolvency of the primary carrier placed it on inquiry notice of the contents of the superior court
file in the Ledesma action. Simple review thereof would have alerted Associated that Ledesma had
filed a statement of damages seeking $1 million in general and $1 million in special damages, a
demand for settlement in the amount of $650,000, and that Ledesma's damages had been described
as “extensive” in an arbitration conference.


Where the excess insurer is on notice the primary insurer is insolvent, an increased duty to inquire
arises because the ordinary presumption that the primary carrier will “provide an experienced
defense” (Trustees of Univ. of Pa. v. Lexington Ins. Co., supra, 815 F.2d at p. 898), no longer
applies. Because Associated failed to make prudent inquiry, it cannot now complain it received
improper notice.


We affirm the trial court's ruling in favor of Ledesma on this point; therefore, we need not consider
Ledesma's assertion that Associated must prove substantial prejudice arising from the asserted lack
of notice. (Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 881-882 [151 Cal.Rptr. 285,
587 P.2d 1098]; Valladao v. Fireman's Fund Indemnity Co., supra, 13 Cal.2d at p. 331; Downey
Savings & Loan Assn. v. Ohio Casualty Ins. Co., supra, 189 Cal.App.3d at p. 1088.)


b. The presence of a triable issue of material fact
precludes summary judgment on the collusion issue.


(9a) A finding adverse to Associated on the notice issue, under normal circumstances, would
require it to pay the judgment in the Ledesma action within its limits. (Samson v. Transamerica
Ins. Co., supra, 30 Cal.3d 220, 239.) However, here we must address the further issue of whether
the parties obtained the judgment in the Ledesma action in a fraudulent or collusive manner.


(10) Associated may assert this defense against Ledesma because “[a]s against the injured person
an insurer may assert a defense based on breach by the insured of the cooperation clause of the
policy. [Citations.]” (United Service Automobile Assn. v. Martin (1981) 120 Cal.App.3d 963, 965
[174 Cal.Rptr. 835].) Collusive assistance in the procurement of a judgment not only constitutes a
breach of the cooperation clause but also is a breach of the covenant of good faith and fair dealing.
“[A] duty of good faith and fair *484  dealing in an insurance policy is a two-way street, running
from the insured to his insurer as well as vice versa [citations.]” (Commercial Union Assurance
Companies v. Safeway Stores, Inc. (1980) 26 Cal.3d 912, 918 [164 Cal.Rptr. 709, 610 P.2d 1038].)
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(11) Collusion in this context is not necessarily tantamount to the tort of fraud in that there need not
be a misrepresentation of a material fact. “Collusion has been variously defined as (1) 'a deceitful
agreement or compact between two or more persons, for the one party to bring an action against
the other for some evil purpose, as to defraud a third party of his right'; (2) 'a secret arrangement
between two or more persons, whose interests are apparently conflicting, to make use of the forms
and proceedings of law in order to defraud a third person, or to obtain that which justice would not
give them, by deceiving a court or its officers'; and (3) 'a secret combination, conspiracy, or concert
of action between two or more persons for fraudulent or deceitful purposes.' [Citation.]” (Hone v.
Climatrol Industries, Inc. (1976) 59 Cal.App.3d 513, 522, fn. 4 [130 Cal.Rptr. 770].)


(9b) What constitutes collusion will differ with each fact situation. However, it appears the
evidence presented to the trial court with respect to the manner in which the Ledesma action was
tried raised a material issue of triable fact.


The trial court acknowledged the presence of this issue when it stated: “There is no question in
my mind, ... that Mr. Harris [Span's trial counsel] consciously or unconsciously—and I would
not presume to say which—effectively sold [Associated] down the river.” Notwithstanding this
evaluation, the trial court later stated it did not “read any collusion into the evidence that has been
presented to this court.”


These divergent views on the subject underscore the presence of a triable issue of fact.


In seeking to avoid reversal on the collusion issue, Ledesma argues Samson held a judgment
entered without cross-examination and without presentation of a defense is not necessarily
collusive. However, in Samson the insured had no defense to the underlying wrongful death action
because he had pleaded guilty to vehicular manslaughter in connection with the underlying traffic
accident. The Samson court noted the insured need not present a useless defense and concluded
there was no evidence the damages awarded for wrongful death in that case, $725,000, were
excessive or invalid. (Samson v. Transamerica Ins. Co., supra, 30 Cal.3d at p. 242.) *485


Here, on the other hand, there is nothing in the record which indicates a defense of the Ledesma
action would have been useless or futile.


Ledesma also claims the manner in which the parties tried the Ledesma action complied with local
court rules designed to expedite trials. However, the transcript indicates the trial also lacked the
attributes of an adversary proceeding in a case which involved damages in excess of $1 million.


(12)( 9c) Because this evidence demonstrated the presence of a triable issue of material fact on the
issue of collusion, the summary adjudication of that issue in favor of Ledesma must be reversed. 11
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11 We note, as did the trial court, that Associated could have attempted to set aside the judgment
as collusive in the Ledesma action.
On appeal, Ledesma argues an action for declaratory relief is the proper vehicle to attack
a judgment as collusive. It appears the correct rule is that either means is appropriate.
(Villarruel v. Arreola (1977) 66 Cal.App.3d 309, 317-318 [136 Cal.Rptr. 19]; Sunseri v.
Camperos Del Valle Stables, Inc. (1986) 185 Cal.App.3d 559, 561-562 [230 Cal.Rptr. 23].)


Conclusion
The trial court properly determined the excess policy did not obligate Associated to provide first
dollar coverage upon Union's insolvency; Associated's liability for the judgment in the Ledesma
action is limited to its excess coverage only. We also affirm the trial court's ruling that Associated
had constructive notice the Ledesma action was likely to invade its policy limits.


However, factual issues remain respecting whether the parties tried the Ledesma action collusively
and thereby tainted Ledesma's recovery. As to this issue the grant of summary judgment must be
reversed.


Disposition
The trial court's summary adjudication of the contract interpretation and notice issues are affirmed.
As to the collusion issue, the judgment is reversed and remanded for further proceedings consistent
with the views expressed herein. *486


Each party to bear respective costs on appeal.


Croskey, J., and Hinz, J., concurred.
A petition for a rehearing was denied February 27, 1991, and the opinion was modified to read as
printed above. Appellant's petition for review by the Supreme Court was denied April 25, 1991.
*487
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55 Cal.4th 186
Supreme Court of California


The STATE of California, Plaintiff, Cross–Defendant and Appellant,
v.


CONTINENTAL INSURANCE COMPANY, et al.,
Defendants, Cross–Complainants and Appellants;


Employers Insurance of Wausau, Defendant, Cross–Complainant and Respondent.


No. S170560
|


Aug. 9, 2012.
|


As Modified Sept. 19, 2012.


Synopsis
Background: State brought action against liability insurers to recover indemnity for liability to
United States for cleanup of hazardous waste site. The Superior Court, Riverside County, No.
239784, Sharon J. Waters, Stephen D. Cunnison, and Erik Michael Kaiser, JJ., ruled on several
coverage issues and entered judgment on jury verdict for state, but awarded $0. State appealed
and insurers cross-appealed. The Court of Appeal reversed and remanded. Insurers petitioned for
review. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] each insurer covered, subject to policy limits, total amount of state's liability for continuous
property damage; and


[2] state was entitled to stack policy limits of all applicable policies, disapproving FMC Corp. v.
Plaisted & Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.


Affirmed.


Opinion, 88 Cal.Rptr.3d 288, superseded.
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West Headnotes (9)


[1] Insurance Application of rules of contract construction
Insurance Questions of law or fact
In general, interpretation of an insurance policy is a question of law that is decided under
settled rules of contract interpretation.


51 Cases that cite this headnote


[2] Contracts Intention of Parties
Contracts Language of contract
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties, which is to be inferred, if possible, solely from the written provisions of the
contract. West's Ann.Cal.Civ.Code §§ 1636, 1639.


61 Cases that cite this headnote


[3] Contracts Application to Contracts in General
If contractual language is clear and explicit, it governs.


52 Cases that cite this headnote


[4] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


15 Cases that cite this headnote


[5] Insurance Ambiguity in general
A term in an insurance policy is not ambiguous merely because the policy does not define
it, because of disagreement concerning the meaning of a phrase, or because of the fact that
a word or phrase isolated from its context is susceptible of more than one meaning.


14 Cases that cite this headnote


[6] Contracts Existence of ambiguity
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Contracts Construction as a whole
Contracts Extrinsic circumstances
Language in a contract must be construed in the context of that instrument as a whole, and
in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


21 Cases that cite this headnote


[7] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If an asserted ambiguity in an insurance policy is not eliminated by the language and
context of the policy, courts then invoke the principle that ambiguities are generally
construed against the party who caused the uncertainty to exist, i.e., the insurer, in order
to protect the insured's reasonable expectation of coverage.


18 Cases that cite this headnote


[8] Insurance Continuous acts and injuries;  trigger
Insurance Proration and Allocation
Each of the liability insurers that covered California's industrial waste disposal facility
during successive policy periods was liable up to its policy limits for the entirety of the
“long-tail” damage from toxic waste escapes from the facility, under policies providing
coverage for “all sums which the insured shall become obligated to pay for damages
because of injury to or destruction of property,” where progressive damage to property
at the facility occurred during numerous policy periods, and it was impossible to prove
precisely what property damage occurred during any specific policy period.


26 Cases that cite this headnote


[9] Insurance Limits of Liability
Insurance Other Insurance
In recovering from liability insurers for “long-tail” damage from toxic waste escapes from
industrial waste disposal facility during successive policy periods, the state was entitled
to “stack” the policy limits of all applicable policies, effectively to form one giant “uber-
policy” with a coverage limit equal to the sum of all purchased insurance policies, where
the policies did not contain antistacking language; disapproving FMC Corp. v. Plaisted &
Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.
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and Appellants.
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Opinion


CHIN, J.


*191  **1002  This case considers complex questions of insurance policy coverage interpretation
in connection with a federal court-ordered cleanup of the state's Stringfellow Acid Pits waste site.
We initially address the “ ‘continuous injury’ trigger of coverage,” as that principle was explained
in Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, 42 Cal.Rptr.2d 324,
913 P.2d 878 (Montrose ) and the “ all sums” rule adopted in Aerojet–General Corp. v. Transport
Indemnity Co. (1997) 17 Cal.4th 38, 55–57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet ), and
conclude that the principles announced in those cases apply to the insurers' indemnity obligations
in this case, so long as the insurers insured the State during the property damage itself.


Because we conclude that the continuous injury trigger and all sums rule apply to the duty to
indemnify here, we must also determine how best to allocate the indemnity duty among the insurers
responsible for covering the State of California's liability. As we explain, we conclude that the
Court of Appeal below correctly applied the “all-sums-with-stacking” allocation rule. We therefore
affirm the judgment of the Court of Appeal.


*192  FACTUAL AND PROCEDURAL BACKGROUND
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The State of California (State) seeks indemnity from several of its insurers in connection with
a federal court-ordered cleanup of the State's Stringfellow Acid Pits waste site. 1  The site was
an industrial waste disposal facility that the State designed and operated from 1956 to 1972.
Each insurer that is party to this appeal issued one or more excess commercial (also known as
comprehensive) general liability (CGL) insurance policies to the State between 1964 and 1976. 2


The State was uninsured before 1963, and after 1978.


1 Insurers are Continental Insurance Company, successor in interest to Harbor Insurance
Company; Continental Casualty Company, successor by merger to CNA Casualty Company
of California; Yosemite Insurance Company; Stonebridge Life Insurance Company,
successor of Beneficial Fire & Casualty Company (see post, fn. 3); Horace Mann Insurance
Company; and Employers Insurance of Wausau (Wausau).


2 Excess liability insurance is coverage “whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary insurance has been exhausted.” (2
Cal. Insurance Law & Practice (Matthew Bender 1986) The Insurance Contract, § 14.02[1],
p. 14–4.) Frequently there are several layers of secondary coverage, sometimes referred to
as “excess insurance.” (Ibid.; see Ins.Code, § 676.6, subd. (b).)


***4  In 1955, a state geologist determined that a Riverside County quarry was a suitable location
for the disposal of industrial waste. According to the geologist's report, the site was a canyon lined
on its bottom with impermeable rock. The geologist advised the State to build a concrete barrier
dam to close a 250-foot gap in the canyon's natural walls. He claimed that, once the dam was in
place, “the operation of the site for industrial wastes [would] not constitute a threat of pollution.”
The State subsequently developed the facility, which went into operation in 1956, and eventually
received more than 30 million gallons of industrial waste.


In reality, the site suffered from three major flaws that made it ill-suited to serve as an industrial
waste facility. First, the state geologist had failed to identify an underground aquifer located 70
feet below the **1003  canyon floor that facilitated the movement of groundwater into and out of
the site. Second, the rock underlying the canyon floor was fractured, so it allowed waste to leak
into the groundwater system and escape the facility. Third, the barrier dam proved ineffective. It
permitted contaminants to escape the facility during heavy rains in 1969 and again in 1978. The
severity of the latter event forced the State to conduct a “controlled discharge” of contaminants
into Pyrite Channel. The ensuing plume of waste extended for miles. The State closed the facility
in 1972 after discovering the groundwater contamination.


In 1998, a federal court found the State liable for, inter alia, negligence in investigating, choosing,
and designing the site, overseeing its construction, failing to correct conditions at it, and delaying
its remediation. The State was *193  held liable for all past and future cleanup costs. The State
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claims costs associated with the Stringfellow site remediation could reach $700 million. The
insurers stipulate that the State is liable for at least $50 million. The State filed an action against
several of its insurers in September 1993, seeking indemnification for its liability in the federal
action.


The pertinent language of all the policies at issue is essentially identical. Under the heading
“Insuring Agreement,” insurers agreed “[t]o pay on behalf of the Insured all sums which the
Insured shall become obligated to pay by reason of liability imposed by law ... for damages ...
because of injury to or destruction of property, including loss of use thereof.” Limits on liability
in the agreements were stated as a specified dollar amount of the “ultimate net loss [of] each
occurrence.” “Occurrence” was defined as meaning “an accident or a continuous or repeated
exposure to conditions which result in ... damage to property during the policy period....” In
addition, “ ‘ultimate net loss' [was] understood to mean the amount payable in settlement of the
liability of the Insured arising only from the hazards covered by this policy after making deductions
for all recoveries and for other valid and collectible insurances....”


The trial was conducted in multiple phases. At the conclusion of a June 1999 bench trial, the court
ruled that the policy limits under policies with multiple-year periods applied “per occurrence” and
not annually. Following this, in April 2002, the trial court held that the State's failure to remediate
and its delay in remediating the site was not a breach of any duty to mitigate ***5  the insurers'
damages. In September 2002, the State brought a second suit, asserting related claims against
additional insurers, including those which are parties to this appeal. This case was consolidated
with the first action, and defendant insurers in the second suit agreed to be bound by all prior
rulings in the original action. All parties stipulated that the property damage that the Stringfellow
site's selection, design, and construction caused took place continuously throughout the defendant
insurers' multiple consecutive policy periods from 1964 to 1976.


The trial court held that each insurer was liable for damages, subject to its particular policy limits
for the total amount of the loss. The court based this ruling on the “all sums” language in the
insuring agreements. (Ante, at p. 193.) It also held that the State could not recover the policy limits
in effect for every policy period, and could not “stack,” or combine, policy periods to recover more
than one policy's limits for covered occurrences. The court then concluded that the State had to
choose a single policy period for the entire liability coverage, and it could recover only up to the
total policy limits in effect during that policy period. The court based its ruling on the decision
in *194  FMC Corp. v. Plaisted & Companies (1998) 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467
(FMC ), which prevented an insured from stacking multiple consecutive policies in a case in which
the insured had caused toxic contamination “over a period of many years” (id. at p. 1142, 72
Cal.Rptr.2d 467).
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In May 2005, a jury in phase three of the trial rendered special verdicts finding the insurers had
breached their policies. By that time, the State had already entered into settlement agreements
totaling approximately $120 million with several other insurers. **1004  The trial court required
that these settlements reduce the insurers' liability as setoffs. Therefore, “[u]nder the trial court's
one-occurrence, no-annualization and no-stacking rulings, the most the State could recover [from
all insurers] was $48 million.” Because the State had already recovered $120 million, the court
entered judgment nominally in the State's favor, but in the amount of “$0.”


The State filed an appeal and, with the exception of Wausau, all of the insurers filed cross-appeals.
The Court of Appeal affirmed in part and reversed in part the trial court's ruling. The Court
of Appeal, like the trial court, rejected the insurers' contention that they could not be liable for
property damage occurring outside their respective policy periods. It held that once coverage was
triggered, all of the insurers had to indemnify the insured for the loss. However, the Court of
Appeal reversed the trial court's ruling that prohibited the State from stacking the total policy
limits in effect during all policy periods. In doing so, the Court of Appeal rejected the holding of
FMC, supra, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467, characterizing that antistacking decision
as “flawed and unconvincing.”


Our grant of review followed the insurers' petitions for review.


DISCUSSION


A. Background


1. Standard of Review and Insurance Law Principles


[1]  [2]  [3]  In general, interpretation of an insurance policy is a question of law that is decided
under settled rules of contract interpretation. (E.M.M.I. Inc. v. Zurich American Ins. Co. (2004) 32
Cal.4th 465, 470, 9 Cal.Rptr.3d 701, 84 P.3d 385; Waller v. Truck Ins. Exchange, Inc. (1995) 11
Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) “ ‘While insurance contracts have special features,
they are still contracts to ***6  which the ordinary rules of contractual interpretation apply.’ (Bank
of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d 538, 833 P.2d 545];
see AIU [Ins. Co. v. Superior Court (1990) ] 51 Cal.3d [807,] at pp. 821–822 [274 Cal.Rptr. 820,
799 P.2d 1253].)” *195  (Foster–Gardner, Inc. v. National Union Fire Ins. Co. (1998) 18 Cal.4th
857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) “The fundamental goal of contractual interpretation
is to give effect to the mutual intention of the parties.” (Bank of the West v. Superior Court, supra,
2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; Civ.Code, § 1636.) “Such intent is to be
inferred, if possible, solely from the written provisions of the contract.” (AIU, supra, 51 Cal.3d
at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253; see Civ.Code, § 1639.) “If contractual language is
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clear and explicit, it governs.” (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264, 10
Cal.Rptr.2d 538, 833 P.2d 545.) “ ‘The “clear and explicit” meaning of these provisions, interpreted
in their “ordinary and popular sense,” unless “used by the parties in a technical sense or a special
meaning is given to them by usage” ( [Civ.Code,] § 1644), controls judicial interpretation. (Id., §
1638.)’ [Citations.]” (Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d
370, 900 P.2d 619.)


[4]  [5]  [6]  [7]  “A policy provision will be considered ambiguous when it is capable of two
or more constructions, both of which are reasonable.” (Waller v. Truck Ins. Exchange, Inc., supra,
11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619, citing Bay Cities Paving & Grading, Inc. v.
Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) A term
is not ambiguous merely because the policies do not define it. (Bay Cities Paving, supra, 5 Cal.4th
at p. 866, 21 Cal.Rptr.2d 691, 855 P.2d 1263; Bank of the West v. Superior Court, supra, 2 Cal.4th
at pp. 1264–1265, 10 Cal.Rptr.2d 538, 833 P.2d 545; Castro v. Fireman's Fund American Life
Ins. Co. (1988) 206 Cal.App.3d 1114, 1120, 253 Cal.Rptr. 833.) Nor is it ambiguous because of
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” (Castro v. Fireman's Fund American
Life Ins. Co., supra, 206 Cal.App.3d at p. 1120, 253 Cal.Rptr. 833.) “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
case, and cannot be found to be ambiguous in the **1005  abstract.’ ” (Bank of the West v. Superior
Court, supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545, italics omitted, quoting
Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7, 226 Cal.Rptr.
558, 718 P.2d 920.) “If an asserted ambiguity is not eliminated by the language and context of the
policy, courts then invoke the principle that ambiguities are generally construed against the party
who caused the uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable
expectation of coverage.” (La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co. (1994)
9 Cal.4th 27, 37, 36 Cal.Rptr.2d 100, 884 P.2d 1048.) We now apply these principles to the present
case.


2. “Long-tail” Claims


Disputes like the one here frequently occur in the context of environmental damage and toxic
exposure litigation. The kind of property damage associated with the Stringfellow site, often
termed a “long-tail” injury, is characterized as a series of indivisible injuries attributable to
continuing *196  events without a single unambiguous “cause.” Long-tail injuries produce
progressive damage that takes place slowly over years or even decades. Traditional ***7  CGL
insurance policies, including those drafted before such environmental suits were common, are
typically silent as to this type of injury. (Hickman & DeYoung, Allocation of Environmental
Cleanup Liability Between Successive Insurers (1990) 17 N. Ky. L.Rev. 291, 292 (Hickman &
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DeYoung).) Because of this circumstance, many insurers are unwilling to indemnify insureds for
long-tail claims. Their refusal to indemnify often causes insureds to sue for coverage. As the
present case highlights, these suits tend to be complex. Typically they involve dozens of litigants
and even larger numbers of insurance policies covering multiple time periods that stretch back
over many years.


It is often “virtually impossible” for an insured to prove what specific damage occurred during
each of the multiple consecutive policy periods in a progressive property damage case. (Hickman
& DeYoung, supra, at p. 292.) If such evidence were required, an insured who had procured
insurance coverage for each year during which a long-tail injury occurred likely would be unable to
recover. “While CGL policies [such as the ones at issue here] limit coverage to their policy period,
the policies ... require only that some damage occur during the policy period.... Unfortunately,
CGL policies leave unanswered the crucial question for long-tail injuries: when does a continuous
condition become an ‘occurrence’ for the purposes of [triggering] insurance coverage?” (Bratspies,
Splitting the Baby: Apportioning Environmental Liability Among Triggered Insurance Policies
(1999) 1999 B.Y.U. L.Rev. 1215, 1228–1229, fn. omitted (Bratspies).)


B. Montrose and Aerojet
While the term “trigger of coverage” does not appear in the language of the CGL insurance
policies here, it is a term of “convenience used to describe that which, under the specific terms
of an insurance policy, must happen in the policy period in order for the potential of coverage
to arise. The issue is largely one of timing—what must take place within the policy's effective
dates for the potential of coverage to be ‘triggered’?” (Montrose, supra, 10 Cal.4th at p. 655,
fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In Montrose, we held that in the context of a third
party liability policy “property damage that is continuous or progressively deteriorating throughout
several policy periods is potentially covered by all policies in effect during those periods.” (Id. at p.
655, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In that case, the dispute centered on a series of successive
liability policies that seven insurers issued covering a 26-year period. (Id. at p. 656, 42 Cal.Rptr.2d
324, 913 P.2d 878.) At issue was whether an insurer whose policy covered only the last four years
of this period had a duty to defend suits alleging continuous and progressive property damage
and bodily injury that resulted from hazardous chemicals that the insured manufactured beginning
before, but continuing during, the insurer's policy period. *197  This court held that “ ‘[p]roperty
damage’ ” was “ ‘physical injury to or destruction of tangible property which occurs during the
policy period ....’ ” (Id. at p. 668, 42 Cal.Rptr.2d 324, 913 P.2d 878.) The **1006  policy defined
“ ‘occurrence’ ” as “ ‘an accident, including continuous or repeated exposure to conditions, which
results in ... property damage....’ ” (Id. at p. 669, 42 Cal.Rptr.2d 324, 913 P.2d 878; see id. at
pp. 671–673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Under the insurance policy language at issue in
Montrose, we determined that a continuous condition becomes an occurrence for the purposes of
triggering insurance coverage when “ ‘property damage’ ” results from a causative event consisting
of “the accident or ‘continuous and repeated exposure to conditions.’ ” ***8  (Id. at p. 669, 42
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Cal.Rptr.2d 324, 913 P.2d 878.) The limitation on potential indemnity was that the damage must
“ ‘occur’ during the policy period, and ‘... result[ ]’ from the accident or ‘continuous and repeated
exposure to conditions.’ ” (Ibid.)


In 1997, this court again was asked to interpret the all sums insurance policy language in
determining an insurer's defense duties under a similar CGL policy. We noted that “the ‘settled
rule’ of the case law” is that “ ‘an insurer on the risk when continuous or progressively deteriorating
[property] damage or [bodily] injury first manifests itself remains obligated to indemnify the
insured for the entirety of the ensuing damage or injury.’ ” (Aerojet, supra, 17 Cal.4th at p. 57,
fn. 10, 70 Cal.Rptr.2d 118, 948 P.2d 909, italics added by the Aerojet court.) Although Aerojet,
like Montrose, principally involved the duty to defend, the issue the court addressed included the
question whether the insurers could require the insured to pay any part of the defense costs. (Id. at
pp. 55–56, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Aerojet reasoned that the insurers would be liable
to indemnify the insured against all claims that resulted from some triggering harm during the
respective policy periods, even if the claims arose after the policy period expired. (Id. at p. 71,
70 Cal.Rptr.2d 118, 948 P.2d 909.) Therefore, the insurers were responsible for defending the
insured for all claims that involved the triggering damage. (Ibid.) Aerojet understood Montrose as
extending insurers' indemnity obligations beyond the expiration of the policy period where there
has been a continuous loss. In other words, under Aerojet, as long as the policyholder is insured at
some point during the continuing damage period, the insurers' indemnity obligations persist until
the loss is complete, or terminates. (Ibid.) 3  As the present Court of Appeal observed, Aerojet's “all
sums” approach to the duty to indemnify was essential to its holding regarding the duty to defend.


3 The concurring and dissenting opinion in Aerojet (Aerojet, supra, 17 Cal.4th at pp. 88–92,
70 Cal.Rptr.2d 118, 948 P.2d 909 (conc. & dis. opn. of Chin, J.)) related to the allocation of
defense costs to one insurer's limited cashflow and self-insurance policy at issue in that case,
and is not relevant to the present facts or decision.


[8]  Similar reasoning applies to the indemnity question presented here. Neither the State nor the
insurers dispute that progressive damage to property at the Stringfellow site “occurred” during
numerous policy periods. In addition, the insurers concede that in cases such as this it is impossible
to prove precisely *198  what property damage occurred during any specific policy period. The
fact that all policies were covering the risk at some point during the property loss is enough to
trigger the insurers' indemnity obligation.


The insurers rely on footnote 19 in Montrose, supra, 10 Cal.4th at page 681, 42 Cal.Rptr.2d 324,
913 P.2d 878, which generally noted that the court could not endorse a holding that insurers are
“jointly and severally liable for the full amount” of a long-tail loss. (Italics omitted.) Aerojet
explained the Montrose footnote. “In Montrose, we also made plain that ‘successive’ insurers ‘on
the risk when continuous or progressively deteriorating [property] damage or [bodily] injury first
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manifests itself’ are separately and independently ‘obligated to indemnify the insured’: ‘[W]here
successive ... policies have been purchased, bodily injury and property damage that is continuing
or progressively deteriorating throughout more than one policy period is potentially covered by
all policies in effect during those periods.’ [Citation.] The successive insurers are not ‘jointly and
severally liable.’ [Citation.]” ***9  (Aerojet, supra, 17 Cal.4th at p. 57, fn. 10, 70 Cal.Rptr.2d 118,
948 P.2d 909, italics added, quoting **1007  Montrose, supra, 10 Cal.4th at pp. 686–687, 681, fn.
19, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Rather, as the Court of Appeal observed, each insurer is
severally liable on its own policy up to its policy limits.


The insurers advocate that we adopt an alternative allocation scheme—a pro rata rule for indemnity
allocation. Pro rata (or apportionment) allocation “assigns a dual purpose to the phrase ‘during the
policy period’ in the CGL policy's definition of ‘occurrence.’ The phrase serves both as a trigger
of coverage and as a limitation on the promised ‘all sums' coverage [language in the ‘Insuring
Agreement’].” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1234, fn. omitted.) Courts apportioning
coverage on a pro rata basis require the allocation of loss to a particular policy to be “proportionate
to the damage suffered during that policy's term.” (Interim 23, Appleman on Insurance 2d (Holmes
ed. 2003) § 145.4[A][2][b], p. 25 & fn. 109 [citing cases].) “This approach emphasizes that part of a
long-tail injury will occur outside any particular policy period. Rather than requiring any one policy
to cover the entire long-tail loss, [pro rata] allocation instead attempts to produce equity across
time.” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1232.) Of states addressing similar questions
concerning indemnification for long-tail injuries involving multiple consecutive CGL policies,
several have adopted some variation of the pro rata allocation approach. 4


4 See, e.g., Owens–Illinois, Inc. v. United Ins. Co. (1994) 138 N.J. 437, 650 A.2d 974 (adopting
pro rata approach to continuous loss); see also Public Serv. Co. of Colo. v. Wallis & Cos.
(Colo.1999) 986 P.2d 924, 935; Security Ins. Co. v. Lumbermens Mut. Cas. Co. (2003) 264
Conn. 688, 826 A.2d 107; Atchison, Topeka & Santa Fe Ry. v. Stonewall Ins. Co. (2003) 275
Kan. 698, 71 P.3d 1097; Aetna Cas. & Sur. Co. v. Commonwealth (Ky.2005) 179 S.W.3d
830, 842; Southern Silica of Louisiana, Inc. v. Louisiana Insurance Guaranty Association
(La.2008) 979 So.2d 460; Boston Gas Co. v. Century Indem. Co. (2009) 454 Mass. 337,
910 N.E.2d 290; Domtar, Inc. v. Niagara Fire Ins. Co. (Minn.1997) 563 N.W.2d 724, 732;
EnergyNorth Natural Gas, Inc. v. Certain Underwriters at Lloyd's (2007) 156 N.H. 333, 934
A.2d 517; Consolidated Edison Co. of N.Y. v. Allstate Ins. Co. (2002) 98 N.Y.2d 208, 746
N.Y.S.2d 622, 774 N.E.2d 687; Sharon Steel Corp. v. Aetna Cas. & Sur. Co. (Utah 1997) 931
P.2d 127, 140–142; Towns v. Northern Sec. Ins. Co. (2008) 184 Vt. 322, 964 A.2d 1150, 1167.


*199  Under the most basic scheme of pro rata allocation, an equal share of the amount of damage
is assigned to each year over which a long-tail injury occurred. The amount owed under any one
policy is calculated by dividing the number of years an insurer was “on the risk” by the total number
of years that the progressive damage took place. The resulting fraction is the portion of the liability
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owed by that particular insurer. Some states, most notably New Jersey, utilize more complicated
systems of pro rata allocation allowing for the “weighing” of each insurer's liability to compensate
for an insured's increased perception of risk over time. (See Owens-Illinois, Inc. v. United Ins. Co.,
supra, 650 A.2d 974.) Significantly, all pro rata allocation methods assign liability to the insureds
for those years of the continuous injury that the insureds chose not to purchase insurance. Although
some states have concluded, as the insurers urge in this case, that pro rata coverage would be more
fair and equitable when compared to all sums allocation, we are constrained by the language of
the applicable policies here (as noted ante, at p. 193), which supports adoption of the all sums
coverage principles, as it does not differ in any meaningful way from the Montrose and Aerojet
policies. ***10  (Aerojet, supra, 17 Cal.4th at p. 49, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Under the
CGL policies here, the plain “all sums” language of the agreement compels the insurers to pay “all
sums which the Insured shall become obligated to pay ... for damages ... because of injury to or
destruction of property....” (Ante, at p. 4, 281 P.3d at p. 1003.) As the State observes, “[t]his grant
of coverage does not limit the policies' promise to pay ‘all sums' of the policyholder's liability
solely to sums or damage ‘during the policy period.’ ”


The insurers contend that it would be “objectively unreasonable” to hold them liable for losses
that occurred before or after their respective policy periods. But as the State correctly points
out, the “during the policy period” language that the insurers rely on to limit coverage, does not
appear in the “Insuring Agreement” section of the policy and therefore is neither “logically [n]or
grammatically **1008  related to the ‘all sums' language in the insuring agreement.” The insurers'
claim that their indemnity responsibility is limited to damage occurring “during the policy period”
would unduly restrict their agreement to pay “all sums” the insured is obligated to pay for damages
due to “injury to or destruction of property.” The CGL policy language does not contemplate
such a limited result once there is a property damage *200  occurrence that triggers the insurers'
indemnity responsibilities for the entirety of the loss, and a growing number of states have similarly
adopted this interpretation of the all sums language. 5


5 See, e.g., Hercules, Inc. v. AIU Ins. Co. (Del.2001) 784 A.2d 481, 494; Allstate Ins. Co.
v. Dana Corp. (Ind.2001) 759 N.E.2d 1049, 1058; Goodyear Tire & Rubber Co. v. Aetna
Cas. & Sur. Co. (2002) 95 Ohio St.3d 512, 769 N.E.2d 835; J.H. France Refractories Co.
v. Allstate Ins. Co. (1993) 534 Pa. 29, 626 A.2d 502; American Nat'l Fire Ins. Co. v. B & L
Trucking & Constr. Co. (1998) 134 Wash.2d 413, 951 P.2d 250; Plastics Engineering Co. v.
Liberty Mut. Ins. Co. (2009) 315 Wis.2d 556, 759 N.W.2d 613, 616.


We therefore conclude that the policies at issue obligate the insurers to pay all sums for property
damage attributable to the Stringfellow site, up to their policy limits, if applicable, as long as some
of the continuous property damage occurred while each policy was “on the loss.” The coverage
extends to the entirety of the ensuing damage or injury (Montrose, supra, 10 Cal.4th at p. 686,
42 Cal.Rptr.2d 324, 913 P.2d 878), and best reflects the insurers' indemnity obligations under the
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respective policies, the insured's expectations, and the true character of the damages that flow from
a long-tail injury.


C. Stacking Considerations
[9]  As we have explained, the all sums indemnity coverage that the Court of Appeal below
adopted under Montrose and Aerojet envisions that each successive insurer is potentially liable for
the entire loss up to its policy limits. When the entire loss is within the limits of one policy, the
insured can recover from that insurer, which may then seek contribution from the other insurers
on the risk during the same loss. Recognizing, however, that this method stops short of satisfying
the coverage responsibilities of the policies covering a continuous long-tail loss, and potentially
leaves the insured vastly uncovered for a significant portion of the loss, the present Court of
Appeal allowed the insured to stack the consecutive policies and recover up to the policy limits
of the multiple plans. “Stacking” generally refers to the stacking of policy limits across multiple
policy periods that were on a particular risk. In other words, “Stacking policy limits means that
when more than one policy is triggered by an occurrence, ***11  each policy can be called upon
to respond to the claim up to the full limits of the policy.” (Colon, Pay It Forward: Allocating
Defense and Indemnity Costs in Environmental Liability Cases in Cal. (Feb. 2002) 24 Ins. Litig.
Rep. 43, 53.) “When the policy limits of a given insurer are exhausted, [the insured] is entitled to
seek indemnification from any of the remaining insurers [that were] on the risk....” (J.H. France
Refractories Co. v. Allstate Ins. Co., supra, 626 A.2d at p. 509 [adopting all sums allocation and
serial stacking of policies in Pa. for continuous bodily injuries caused by asbestos manufacturer];
see Koppers Co. v. Aetna Cas. & Sur. Co. (3d Cir.1996) 98 F.3d 1440 [adopting all *201  sums
and stacking for environmental cleanup liability].) The all-sums-with-stacking indemnity principle
properly incorporates the Montrose continuous injury trigger of coverage rule and the Aerojet all
sums rule, and “effectively stacks the insurance coverage from different policy periods to form
one giant ‘uber-policy’ with a coverage limit equal to the sum of all purchased insurance policies.
Instead of treating a long-tail injury as though it occurred in one policy period, this approach treats
all the triggered insurance as though it were purchased in one policy period. The [insured] has
access to far more insurance than it would ever be entitled to within any one period.” (Bratspies,
supra, 1999 B.Y.U. L.Rev. at p. 1245.) The all-sums-with-stacking rule means that the insured
has immediate access to the insurance it purchased. It does not put the insured in the position
of receiving less coverage than it bought. It also acknowledges the uniquely progressive nature
of long-tail injuries that **1009  cause progressive damage throughout multiple policy periods.
(Ibid.)


In adopting the all-sums-with-stacking rule, the Court of Appeal rejected the FMC court's
antistacking ruling because it “disregarded the policy language entirely.” The Court of Appeal
noted that, as in this case, the policies in FMC did not include antistacking provisions, so the
FMC court resorted to “judicial intervention” in order to avoid stacking. As the Court of Appeal
recognized, absent antistacking provisions, statutes that forbid stacking, or judicial intervention,
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“standard policy language permits stacking.” We agree with the Court of Appeal, and find that
the policies at issue here, which do not contain antistacking language, allow for its application.
In so holding, we disapprove FMC Corp. v. Plaisted & Companies, supra, 61 Cal.App.4th 1132,
72 Cal.Rptr.2d 467. 6


6 There is precedent in the Court of Appeal for adopting the stacking rule, although the insurers
correctly point out that stacking was allowed in the presence of a stipulation only. (See
Stonewall Ins. Co. v. City of Palos Verdes Estates (1996) 46 Cal.App.4th 1810, 1853, 54
Cal.Rptr.2d 176 [adopting “horizontal” approach to excess liability coverage, meaning that
if limits of liability of each primary insurance policy adequately cover the occurrences, there
is no excess coverage expectation].) This case is the first in our court to consider the stacking
of excess policies in the continuous property loss scenario.


An all-sums-with-stacking rule has numerous advantages. It resolves the question of insurance
coverage as equitably as possible, given the immeasurable aspects of a long-tail injury. It also
comports with the parties' reasonable expectations, in that the insurer reasonably expects to pay
for property damage occurring during a long-tail loss it covered, but only up to its policy limits,
while the insured reasonably expects indemnification for the time periods in which it purchased
insurance coverage. All-sums-with-stacking coverage allocation ascertains each insurer's liability
with a comparatively uncomplicated calculation that looks at the long-tail injury as a whole rather
than artificially breaking it into distinct periods of injury. As the ***12  *202  Court of Appeal
recognized, if an occurrence is continuous across two or more policy periods, the insured has
paid two or more premiums and can recover up to the combined total of the policy limits. There
is nothing unfair or unexpected in allowing stacking in a continuous long-tail loss. The most
significant caveat to all-sums-with-stacking indemnity allocation is that it contemplates that an
insurer may avoid stacking by specifically including an “antistacking” provision in its policy.
Of course, in the future, contracting parties can write into their policies whatever language they
agree upon, including limitations on indemnity, equitable pro rata coverage allocation rules, and
prohibitions on stacking.


CONCLUSION


In the present case, consistent with this court's precedent, principles of equity, and sound insurance
policy interpretation considerations, we conclude that the all sums approach to insurance indemnity
allocation applies to the State's liability for successive or long-tail property damage. In addition,
we conclude that allocation of the cost of indemnification under these circumstances should be
determined with stacking. Consequently, we affirm the Court of Appeal's judgment.
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WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, WERDEGAR,
CORRIGAN, and LIU, JJ.


All Citations


55 Cal.4th 186, 281 P.3d 1000, 145 Cal.Rptr.3d 1, 12 Cal. Daily Op. Serv. 9101, 2012 Daily Journal
D.A.R. 11,033
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3 Cal.3d 389, 475 P.2d 852, 90 Cal.Rptr. 580, 1970 Trade Cases P 73,368
Supreme Court of California


ROBERT J. SWENSON et al., Plaintiffs and Appellants,
v.


JAMES S. FILE, Defendant and Respondent.


L.A. No. 29774.
Oct. 29, 1970.


SUMMARY


Plaintiffs, partners in an accounting firm, sought damages from defendant retired partner for breach
of a covenant of the partnership agreement not to service the accounts of clients who had been
clients of the partnership within the three years prior to defendant's retirement or clients whose
principal offices were within a 20-mile radius from any partnership office existing on the date
of such retirement. The trial court entered judgment in defendant's favor. (Superior Court of Los
Angeles County, Lloyd S. Davis, Judge.)


The Supreme Court affirmed the judgment of the trial court, holding that defendant had not
breached the legally enforceable portions of the covenant not to compete. Initially, the court
decided that the rights of the parties were governed by the statutory provisions pertaining to
restraints of trade as they read at the time of execution of the partnership agreement, rather than
as broadened by amendment shortly prior to defendant's retirement. The covenant was therefore
regarded as proscribing the “carrying on” of business by defendant in the two cities where
partnership offices were located. Under the factual situation presented by the record, the court
concluded that he had not done so. (Opinion by Burke, J., expressing the unanimous view of the
court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Goodwill § 5(5)--Covenant Not to Compete; Construction:Partnership § 57--Actions for Breach
of Partnership Agreement.
In an action by partners in an accounting firm against a retired partner for damages for breach of a
covenant not to compete contained in the partnership agreement, the trial court properly held that
the rights of the parties were governed by Bus. & Prof. Code, § 16602, limiting the scope *390  of
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such covenants, as it read at the time of execution of the agreement, rather than as amended shortly
prior to defendant's retirement from the partnership; generally, all applicable laws in existence
when an agreement is made, which laws the parties are presumed to know and to have had in
mind, necessarily enter into the contract and form part of it, without any stipulation to that effect,
as if they were expressly referred to and incorporated therein, but laws enacted subsequent to the
execution of the agreement are not ordinarily deemed to become part thereof unless the language
of the agreement clearly indicates this to have been the intention of the parties.


(2)
Contracts § 67--Legality--Restraint of Trade--Basis of Rule.
The rule making void contracts in restraint of trade, is not based on any consideration for the party
against whom the relief is sought but upon considerations of sound public policy.


(3)
Goodwill § 5(5)--Covenant Not to Compete; Construction:Partnership § 57--Actions for Breach
of Partnership Agreement.
A covenant in an accounting partnership agreement that retiring partners would not serve former
clients of the partnership or clients having principal offices within 20 miles of the partnership
offices was valid to the extent that serving such clients would constitute “carrying on” business
within the two cities in which the partnership offices were located (former Bus. & Prof. Code, §
16602), and, in an action to recover damages for a retired partner's alleged breach of the covenant,
the trial court properly found that defendant did not carry on an accounting business in such cities,
where defendant had no office in either city, where he performed no accounting services in one of
the cities and had no clientele from there, where, though some of defendant's clients had addresses
in the other city, there was no evidence that defendant performed any service in that city for those
clients or actively solicited their business, and where occasional services which he did perform in
that city were for a single client who had moved there after retaining defendant.


[See Cal.Jur.2d, Goodwill, § 13; Am.Jur.2d, Good Will, § 7.]


COUNSEL
Gibson, Dunn & Crutcher and John L. Endicott for Plaintiffs and Appellants. *391
McCutchen, Doyle, Brown & Enersen and Richard Murray as Amici Curiae on behalf of Plaintiffs
and Appellants.
Robert M. Fisk, Richards, Watson & Hemmerling and Glenn R. Watson for Defendant and
Respondent.


BURKE, J.
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Plaintiffs appeal from a judgment in defendant's favor in an action for damages for breach of a
covenant not to compete. We have concluded that defendant did not breach the covenant, at least
to the extent it is legally enforceable, and that the trial court's judgment should be affirmed.


Plaintiffs and defendants were partners in all accounting firm transacting business from offices in
Pasadena and Azusa, in Los Angeles County. Various differences arose between the parties and
on October 5, 1961, defendant voluntarily withdrew from the partnership and opened his own
accounting practice, with offices in South San Gabriel and Arcadia, also in Los Angeles County.
During the five-year period from October 5, 1961, to October 5, 1966, defendant performed
accounting services in South San Gabriel and Arcadia for several former clients of the partnership,
and for several persons having Pasadena addresses. Defendant also rendered services in Pasadena
to one client, Engineering Unlimited, whose business defendant had obtained while that company
was located in Arcadia, prior to moving its offices to Pasadena, and whose billings during the
five-year period amounted to no more than 1.2 percent of defendant's total billings. Defendant
performed no accounting services in Azusa during this period.


The covenant at issue was contained in subsection J of section 18 of the revised partnership
agreement dated October 1, 1960, and provided in pertinent part as follows:


“(J) In consideration of the payments to be made to a retiring partner under the terms of this
AGREEMENT, ... a retiring partner agrees that for a period of five years from the date of his
retirement he will enter into the practice of public accountancy only subject to the following
restrictions:


“(1) The retired partner will not render service to a client which is or has been a client of the
partnership within the last three years prior to the retirement of the retired partner. *392


“(2) The retired partner will not render service to a client which has its principal office within a
radius of twenty miles from any partnership office which existed on the date of his retirement....


“(3)


. . . . . . . . . . .
“(4) In the event of breach of this Subsection (J) of this Section Eighteen (18), the offending partner
shall be liable to the partnership for the full amount of fees collected or collectible from such
prohibited clients.”


The foregoing covenant, which forms the basis for plaintiffs' action herein, was subject to certain
provisions of the Business and Professions Code pertaining to restraints of trade. Section 16600,
which was enacted in 1941 and was based upon substantially identical language in former Civil
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Code section 1673, provides that “Except as provided in this chapter, every contract by which
anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that
extent void.” Section 16602 creates a limited exception in the case of partnerships. As it stood
in 1960, when the revised partnership agreement with defendant was executed, section 16602
provided that “Partners may, upon or in anticipation of a dissolution of the partnership, agree that
none of them will carry on a similar business within the same city or town or a specified part
thereof, where the partnership business has been transacted.”


Section 16602 was amended effective September 15, 1961, a few weeks prior to defendant's
withdrawal from the partnership. As amended, that section provides that “Any partner may, upon or
in anticipation of a dissolution of the partnership, agree that he will not carry on a similar business
within a specified county or counties, city or cities, or a part thereof, where the partnership business
has been transacted, so long as any other member of the partnership, or any person deriving title
to the business or its goodwill from any such other member of the partnership, carries on a like
business therein.”


Thus, the 1961 amendment to section 16602 broadened the permissible geographic scope of
covenants not to compete from “the same city or town or a specified part thereof,” to “a specified
county or counties, city or cities, or a part thereof.” 1  (1) Defendant contends, and the trial
court *393  held, that former section 16602 governed the rights of the parties under the revised
partnership agreement since the agreement was executed prior to the amendment of that section.
We agree with this position. As a general rule, “‘all applicable laws in existence when an agreement
is made, which laws the parties are presumed to know and to have had in mind, necessarily enter
into the contract and form a part of it, without any stipulation to that effect, as if they were expressly
referred to and incorporated.”’ (Alpha Beta Food Markets, Inc. v. Retail Clerks Union, 45 Cal.2d
764, 771 [291 P.2d 433].) However, laws enacted subsequent to the execution of an agreement are
not ordinarily deemed to become part of the agreement unless its language clearly indicates this
to have been the intention of the parties. (See Interinsurance Exchange v. Ohio Cas. Ins. Co., 58
Cal.2d 142, 148–149 [23 Cal.Rptr. 592, 373 P.2d 640]; Equitable Bldg. & Loan Assn. v. Wolfangle,
111 Cal.App. 119, 123 [295 P. 388].)


1 A comparable provision, section 16601, has at all times material hereto permitted persons
selling goodwill of a business to agree with the buyer “to refrain from carrying on a similar
business within a specified county or counties, city or cities, or a part thereof, in which
the business so sold ... has been carried on ....” Although the territorial limits under section
16601 are wider than under former section 16602, the section does not apply to partnerships.
(Anderson Crop Dusters, Inc. v. Matley, 159 Cal.App.2d 811 [324 P.2d 710]; DuBois v.
Padgham, 18 Cal.App. 298 [123 P. 207].)
Nor can we accept the argument asserted by amici herein that former section 16602 was
intended to apply only to situations wherein, upon dissolution, none of the partners was to
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carry on the partnership business in its former location. The cases have uniformly interpreted
former section 16602 or its predecessor, Civil Code section 1675, to sanction an agreement
between the partners that upon the withdrawal of a partner from the firm he would not carry
on a competing business in the same city or town. (See Edwards v. Mullin, 220 Cal. 379 [30
P.2d 997]; Anderson Crop Dusters, Inc. v. Matley, supra., 159 Cal.App.2d 811; DuBois v.
Padgham, supra., 18 Cal.App. 298.) Any ambiguity caused by the use of the word “none”
in former section 16602 was removed by the 1961 amendment.


In the Interinsurance case, the insured contended that an exclusionary clause in his automobile
liability policy was invalid under the law existing when the policy was issued; the insured argued
that an amendment to the Vehicle Code, effective shortly before the collision occurred, had changed
the law and validated the clause. We held that, assuming the amendment did change the public
policy of this state, nevertheless that amendment would not validate an exclusionary clause which
was invalid when the policy was issued. We noted in Interinsurance that “Corbin states the proper
rule as follows: ‘... a bargain that is illegal and void by reason of a statute existing at the time of
making is not validated and made enforceable by the subsequent repeal of the statute. Such a rule
as this is actually applied, and properly so, if the statute prohibited the making of such a bargain
for reasons of public policy as conceived by the legislature.’ (6 Corbin, Contracts (1951) p. 1043.)
Other outstanding authorities agree [citations].” 2  (58 Cal.2d at p. 146; see also Kaplan v. Nalpak
Corp., 158 Cal.App.2d 197, 203 [322 P.2d 226], and Mahlstedt v. Fugit, 79 Cal. App.2d 562, 566
[180 P.2d 777], each involving contracts in restraint of trade.) *394


2 Corbin's discussion of the matter is presently contained in 6A Corbin, Contracts, section
1532.


Plaintiffs argue that the foregoing rule only applies to “illegal” contracts, and suggest that
covenants not to compete are neither illegal nor against public policy, but are merely voidable
or unenforceable to the extent their provisions exceed statutory limits. Initially, any distinction
between void and voidable contracts in this regard presumably was laid to rest in the Interinsurance
case, wherein this court stated that “Whether it be the rule in this state that an unlawful contract
is void [citation] or only unenforceable [citation] the law here is, and should be, that a contract,
or provision in a contract, which contravenes public policy when made is not validated by a later
statutory change in that public policy. [Citations.]” (58 Cal.2d at p. 148.)


Secondly, the opinions in the early cases cited by plaintiffs (City Carpet, etc. Works v. Jones, 102
Cal. 506, 511 [36 P. 841], and Brown v. Kling, 101 Cal. 295, 299 [35 P. 995]), no longer stand
as authoritative statements regarding the public policy of this state with respect to contracts in
restraint of trade. (2) As stated in Pacific Wharf etc. Co. v. Standard American Dredging Co., 184
Cal. 21, 24–25 [192 P. 847], “The rule making void contracts in restraint of trade is not based
upon any consideration for the party against whom the relief is sought, but upon considerations
of sound public policy.” (See also Continental Car-Na-Var Corp. v. Moseley, 24 Cal.2d 104, 110



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS1675&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934119858&pubNum=661&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934119858&pubNum=661&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=159CAAPP2D811&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=18CAAPP298&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=221&cite=18CAAPP298&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=58CALIF2D146&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_146&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_146 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=158CAAPP2D197&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_203 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=158CAAPP2D197&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_203 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958119089&pubNum=661&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=79CAAPP2D562&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_566&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_566 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947112935&pubNum=661&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=58CALIF2D148&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_148&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_148 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=102CAL506&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=102CAL506&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894003146&pubNum=660&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=101CAL295&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_299 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1894003291&pubNum=660&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=184CAL21&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_24 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=184CAL21&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_220_24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_24 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1920183404&pubNum=660&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=24CALIF2D104&originatingDoc=I36ccc982fadc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_110&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_110 





Swenson v. File, 3 Cal.3d 389 (1970)
475 P.2d 852, 90 Cal.Rptr. 580, 1970 Trade Cases P 73,368


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


[148 P.2d 9]; Morey v. Paladini, 187 Cal. 727, 736-738 [203 P. 760].) Accordingly, we believe that
in making such contracts “void” to the extent they exceed statutory limitations (Bus. & Prof. Code,
§ 16600), the Legislature thereby adopted a rule of public policy akin to the statutory provision
involved in the Interinsurance case. 3


3 Plaintiffs also rely upon certain cases involving changes in the usury laws. As we stated
in the Interinsurance case, supra., “Cases relating to usury are generally recognized as an
exception to the rule that a contract illegal when entered into is not validated by a subsequent
repeal of a law. [Citations.]” (58 Cal.2d at p. 148.)


Plaintiffs further contend that since the covenant not to compete did not come into “full force
and operation” until October 5, 1961, when defendant withdrew from the partnership, therefore
amended section 16602 should apply. Plaintiffs argue that the parties could have simply reexecuted
the partnership agreement immediately prior to defendant's withdrawal, thereby incorporating
the 1961 amendment by operation of law. This argument fails to take into account the rationale
underlying the general rule which incorporates into contracts existing, but not subsequent, law.
The parties are presumed to have had existing law in mind when they executed their agreement
(Alpha Beta Food Markets, Inc. v. Retail Clerks Union, supra., 45 Cal.2d 764, 771); to hold that
subsequent changes in the law which impose greater burdens or responsibilities upon the parties
become part of that agreement would result in modifying it without their consent, and would
promote uncertainty in commercial transactions. (See *395  Equitable Bldg. & Loan Assn. v.
Wolfangle, supra., 111 Cal. App. 119, 122–123.) We recognize that the parties could have originally
agreed to incorporate subsequent changes in the law, or could have reexecuted their agreement to
accomplish this purpose, but there is no evidence that they did so in this case.


(3) Having concluded that former section 16602 is applicable herein, it is apparent that the
provisions of that section substantially restrict the scope and effect of defendant's covenant not to
compete. However, section 16602 does not invalidate that covenant in its entirety, for under section
16600 a contract in restraint of trade is only “to that extent void.” Thus, the rule of severability may
be invoked to uphold defendant's covenant to the extent that it falls within the limits permitted by
section 16602. (See Civ. Code, § 1599; Martinez v. Martinez, 41 Cal.2d 704, 706 [263 P.2d 617];
Edwards v. Mullin, supra., 220 Cal. 379, 382; Kaplan v. Nalpak Corp., supra., 158 Cal.App.2d 197,
202–203; Mahlstedt v. Fugit, supra., 79 Cal.App.2d 562, 566–567; 6A Corbin, Contracts, § 1390.)


On its face, subsection J(1) of the covenant would be invalid in its entirety, since it forbids
defendant from serving former partnership clients without regard to territorial limits. Although,
as plaintiffs contend, that subsection could be construed as enjoining defendant from soliciting
or “stealing” plaintiffs' clients, neither the pleadings nor the proof indicate that defendant did so,
or that the names of plaintiffs' clients were comparable to a confidential customers' list or other
trade secret properly entitled to protection from defendant's competition. (See Fortna v. Martin,
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158 Cal.App.2d 634, 638 [323 P.2d 146]; Morris v. Harris, 127 Cal.App.2d 476, 478 [274 P.2d
22]; cf. Gordon v. Landau, 49 Cal.2d 690 [321 P.2d 456].)


However, both subsection J(1), pertaining to former clients, and subsection J(2), pertaining to any
client having its principal office within a radius of 20 miles from the partnership offices, may be
upheld to the extent that serving such clients would also constitute, under former section 16602,
“carrying on” an accounting business within the Cities of Pasadena or Azusa, where the partnership
offices are located. 4  But neither subsection may validly be construed as enjoining defendant from
serving clients, regardless of the location of their offices, unless defendant “carries on” business
with those clients in Pasadena or Azusa. Therefore, we must *396  determine whether the trial
court properly found that defendant did not carry on an accounting business in those cities.


4 Former section 16602 referred to “the same city or town ... where the partnership business
was transacted.” In the instant case, plaintiffs' offices were located in both Pasadena and
Azusa. However, in view of our holding that defendant did not carry on an accounting
business in either city, we need not consider whether that section would have permitted a
restraint encompassing two or more cities or towns.


The record shows that defendant had no accounting office in either Pasadena or Azusa, that he
performed no accounting services in Azusa, and that he had no clientele from Azusa. However,
defendant did perform services in Pasadena for one client located in that city, and he served several
other Pasadena clients from his offices in South San Gabriel and Arcadia. Defendant contends
that the phrase “carry on a similar business” in former section 16602, as applied to an accounting
business, refers only to business conducted in the city or cities in which the covenantor's offices
are located. Since defendant maintained no office in Pasadena, he argues that he carried on no
business in that city.


Without attempting to fashion a rule of general application, we believe that defendant's
construction of former section 16602 is too restrictive, for it would permit the covenantor to set
up his office just beyond city limits and thereupon actively solicit business and perform services
within the covenantee's city with impunity. As Corbin states, “When a business is sold with its
goodwill and the seller agrees not to open a competing business within the same city or the same
county, it is a reasonable interpretation to find that the contract prohibits opening of a competing
business just outside the city or county limits for the purpose of enticing old customers within those
limits....” (6A Corbin, Contracts, § 1386, at p. 54.) At common law, a restraint against competition
was valid to the extent reasonably necessary for the protection of the covenantee. (Id., § 1387, at pp.
55–56, § 1393, at p. 87; Rest., Contracts, § 515, subd. (a).) We may assume that in enacting former
section 16602 the Legislature intended to embody the common law concept of reasonableness (see
City Carpet etc. Works v. Jones, supra., 102 Cal. 506, 511), and accordingly the term “carry on a
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similar business” should be interpreted more broadly than merely referring to the physical location
of the covenantor's office or plant.


Thus in Kaplan v. Nalpak Corp., supra., 158 Cal.App.2d 197, 203, the court was called upon
to construe section 16601 of the Business and Professions Code which, under circumstances
involving the sale of goodwill, permits restraints upon “carrying on a similar business” within the
cities or counties in which the business sold was carried on. In Kaplan, the court held that “the
selling of ... products in substantial amounts involved the carrying on of business in the counties
where such sales were made,” thereby rejecting the contention that a business is only carried on
where the covenantor's plant, warehouse, store or other physical structures were located. (See also
Martinez v. Martinez, supra., 41 Cal.2d 704, 707, holding that section 16601 authorizes enjoining
the covenantor from “either *397  directly or indirectly carrying on or conducting in San Diego
County a ship supply business similar” to the business sold by him.)


On the other hand, we do not believe that the Legislature intended former section 16602 to sanction
restraints upon all business transactions of whatever character, regardless of their noncompetitive
effect, their insubstantial nature, or their infrequent occurrence. Instead, we have concluded that
in using the words “carry on a similar business,” the Legislature had in mind the direct or indirect
transaction or solicitation of substantial business activities in competition with the covenantee (see
Kaplan v. Nalpak Corp., supra., 158 Cal.App.2d 197, 203), rather than the occurrence of isolated,
occasional transactions not substantially affecting the covenantee's competitive position. 5


5 Ordinarily, a single, isolated transaction does not constitute “carrying on business” under
statutes using that or similar terminology. (See cases cited in 6 Words and Phrases, pp. 325–
326.)


Judged by the foregoing standards, it seems apparent that defendant did not carry on an accounting
business in the City of Pasadena within the meaning of former section 16602. The fact that some
of defendant's clients had Pasadena addresses would not, of itself, establish that proposition, and
plaintiffs offered no evidence that defendant performed in Pasadena any services, substantial or
otherwise, for those clients or actively solicited their business. Nor do we think that defendant
carried on business in Pasadena merely by performing occasional services in that city for a single
client whose plant was moved from Arcadia to Pasadena after it had retained defendant. Aside
from the insubstantial and isolated nature of the transaction, we cannot interpret former section
16602 as requiring the covenantor to discontinue serving a client merely because that client has
moved its plant to within the proscribed territory.


Having concluded that defendant did not breach the legally enforceable portions of his covenant
not to compete, we need not consider defendant's further contention that subsection J(4) of the
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covenant, which purported to assess liquidated damages for defendant's alleged breach, was an
unenforceable penalty clause.


The judgment of the trial court is affirmed.


Wright, C. J., McComb, J., Peters, J., Tobriner, J., Mosk, J., and Sullivan, J., concurred. *398


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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148 Cal.App.4th 1296
Court of Appeal, Fourth District, Division 3, California.


TRANSCONTINENTAL INSURANCE COMPANY et al., Plaintiffs and Respondents,
v.


INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA, Defendant and Appellant.


No. G035046.
|


Feb. 28, 2007.


Synopsis
Background: Following underlying construction defect action against insured housing developer,
primary insurers for subcontractors under commercial general liability policies that included
housing developer as an additional insured sued excess insurer for declaratory relief and equitable
contribution. The Superior Court, Orange County, No. 00CC11620, Stephen J. Sundvold, J., denied
excess insurer's motion for summary judgment, ruling that excess insurer was obligated to pay
developer's defense costs. Excess insurer appealed.


[Holding:] The Court of Appeal, O'Leary, Acting P.J., held that excess insurer was obligated to
pay developer's defense costs in underlying case under principles of equitable subrogation.


Affirmed.


West Headnotes (17)


[1] Insurance Scope of coverage
Insurance In general;  nature and source of duty
A subcontractor's insurer must provide a defense to a developer listed as an additional
insured under the subcontractor's liability policy when the developer is sued by a third
party for construction defects allegedly resulting from the subcontractor's work; this
obligation is based on public policy, not the terms of the parties' contract.


2 Cases that cite this headnote
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[2] Insurance Defense costs
After providing developer with a complete defense in underlying construction defect
lawsuit, excess insurers for subcontractors could seek reimbursement from other insurers
who were obligated to defend the lawsuit under principles of equity.


[3] Insurance Equitable subrogation
Insurance Contribution Among Insurers
In the insurance context, equitable subrogation and equitable contribution doctrines each
pertain to the allocation of costs when there is more than one potentially responsible
insurance company, but the two doctrines are entirely different concepts.


5 Cases that cite this headnote


[4] Insurance Liability, fidelity and guaranty insurance
Equitable subrogation allows an insurer that paid coverage or defense costs to be placed
in the insured's position to pursue a full recovery from another insurer who was primarily
responsible for the loss.


11 Cases that cite this headnote


[5] Insurance Liability, fidelity and guaranty insurance
Because the doctrine of equitable subrogation shifts the entire cost burden, the moving
party insurer must show the other insurer was primarily liable for the loss and that the
moving party's equitable position is inferior to that of the second insurer.


7 Cases that cite this headnote


[6] Insurance Contribution Among Insurers
Equitable contribution applies to apportion costs among insurers that share the same level
of liability on the same risk as to the same insured; it arises when several insurers are
obligated to indemnify or defend the same loss or claim, and one insurer has paid more
than its share of the loss or defended the action without any participation by the others.


5 Cases that cite this headnote
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The purpose of equitable contribution is to accomplish substantial justice by equalizing
the common burden shared by coinsurers, and to prevent one insurer from profiting at the
expense of others.


[8] Insurance Primary and excess insurers
Equitable contribution did not apply in insurance litigation brought by subcontractors'
insurer against excess insurer, inasmuch as the two insurers did not share the same level
of liability and were not obligated to defend the same loss or claim; level of liability
for subcontractors' insurer was as a primary insurer for several subcontractors and the
developer as an “additional insured,” while excess insurer bargained for a different kind of
liability by agreeing to pay only when the various underlying insurance became exhausted.


3 Cases that cite this headnote


[9] Insurance Primary and excess insurance
“Primary coverage” is insurance coverage whereby, under the terms of the policy, liability
attaches immediately upon the happening of the occurrence that gives rise to liability.


1 Case that cites this headnote


[10] Insurance Scope of coverage
“Excess coverage” or secondary coverage is coverage whereby, under the terms of the
policy, liability attaches only after a predetermined amount of primary coverage has been
exhausted.


1 Case that cites this headnote


[11] Insurance Liability, fidelity and guaranty insurance
Insurance Primary and excess insurers
Primary insurer could seek reimbursement from excess carrier by equitable subrogation
rather than by contribution, where the different carriers covered differing risks and
liabilities.


3 Cases that cite this headnote


[12] Subrogation Nature and theory of right
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The doctrine of equitable subrogation is broad enough to include every instance in which
one person, not acting as a mere volunteer or intruder, pays a debt for which another is
primarily liable, and which in equity and good conscience should have been discharged
by the latter.


1 Case that cites this headnote


[13] Insurance Equitable subrogation
The essential elements of an insurer's cause of action for equitable subrogation are as
follows: (a) the insured suffered a loss for which the defendant is liable, either as the
wrongdoer whose act or omission caused the loss or because the defendant is legally
responsible to the insured for the loss caused by the wrongdoer; (b) the claimed loss was
one for which the insurer was not primarily liable; (c) the insurer has compensated the
insured in whole or in part for the same loss for which the defendant is primarily liable;
(d) the insurer has paid the claim of its insured to protect its own interest and not as a
volunteer; (e) the insured has an existing, assignable cause of action against the defendant
which the insured could have asserted for its own benefit had it not been compensated for
its loss by the insurer; (f) the insurer has suffered damages caused by the act or omission
upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to
that of the insurer; and (h) the insurer's damages are in a liquidated sum, generally the
amount paid to the insured.


7 Cases that cite this headnote


[14] Insurance In general;  rights or “shoes” of insured
The right of subrogation is purely derivative, such that the insurer entitled to subrogation is
in the same position as an assignee of the insured's claim, and succeeds only to the rights of
the insured; thus, an insurer cannot acquire by subrogation anything to which the insured
has no rights, and may claim no rights which the insured does not have.


5 Cases that cite this headnote


[15] Insurance Liability, fidelity and guaranty insurance
Excess insurer was obligated to pay insured housing developer's defense costs in
underlying construction defect case under principles of equitable subrogation, after
primary insurer of subcontractors paid substantial part of developer's defense costs
under additional insured endorsements that named the developer as an additional insured
on subcontractors' policies; payment of defense costs by primary insurer was under a
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reservation of rights rather than an admission of liability, and the underlying lawsuit
contained some claims for which primary insurer's policies provided no potential coverage.


See 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 183 et seq.; Croskey et al.,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶ 9:1 et seq (CAINSL
Ch. 9-A).


6 Cases that cite this headnote


[16] Appeal and Error Points and arguments
For reasons of fairness, it is not appropriate for the appellate court to rely upon points not
mentioned in the parties' briefs.


2 Cases that cite this headnote


[17] Appeal and Error Necessity of presentation in general
Issues not raised in the trial court will not be considered on appeal.


2 Cases that cite this headnote


Attorneys and Law Firms


**493  Lewis, Brisbois, Bisgaard & Smith and Jordan Harriman; Ropers, Majeski, Kohn &
Bentley, Mark G. Bonino, Redwood Shores, and Michael J. Quinn, Los Angeles, for Defendant
and Appellant.


Howard Rice Nemerovski Canady Falk & Rabkin, Jerome B. Falk, Jr., and Amy E. Margolin, San
Francisco; Law Offices of Timothy J. Hogan and Timothy J. Hogan for Plaintiffs and Respondents.


*1300  OPINION


O'LEARY, Acting P.J.


This appeal concerns an insurance coverage dispute between an excess insurer and a primary
insurer over the obligation to defend a housing developer in a construction defect case. The court
determined the excess insurer, Insurance Company of the State of Pennsylvania (ISOP), had an
obligation to pay the developer's defense costs. ISOP asserts other carriers providing coverage for
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several subcontractors, and which named the developer as an additional insured, had the duty to
provide defense coverage. It asserts the California rule of “horizontal exhaustion” required the
payment from these primary policies before any excess or umbrella policies could be triggered.
We conclude the trial court got it right. The judgment is affirmed.


I


FACTS


Barratt American, Inc., Windsong Partners, and Pacific Gateway Homes, (collectively Barratt) is
the developer of the Windsong Common Interest Development in Orange County. Barratt hired
several subcontractors to work on the project. It also secured several layers of insurance protection.


First, Barratt obtained primary insurance coverage from United National Insurance to provide
indemnity against all losses. Second, Barratt required each subcontractor to obtain a commercial
general liability policy, and for those carriers to issue “additional insured endorsements” to
Barratt. Ten of the subcontractors obtained their coverage from the “CNA Affiliated Companies,”
comprised of Transcontinental Insurance Company, The Continental Insurance Company, and
**494  The Valley Forge Insurance Company (collectively referred to as CNA).


CNA's policies contain essentially the same additional insured provisions. Relevant to this case,
each contained a provision limiting coverage for Barratt, agreeing to indemnify only against
liability arising out of the subcontractors' own work on the project. 1


1 For example, the policy written for the painting subcontractor stated, “The insurance
provided to the additional insured is limited as follows: [¶] 1. That person or organization is
only an additional insured with respect to liability arising out of [¶] ... [¶] b. ‘Your work’ for
that additional insured by or for you.” In addition, it was specified, “The insurance provided
to the additional insured does not apply to ‘bodily injury’, ‘property damage’, ‘personal
injury’, or ‘advertising injury’ arising out of an architect's, engineer's, or surveyor's rendering
of or failure to render any professional services....”


As a final layer of protection, Barratt obtained four excess insurance policies from ISOP, containing
the following indemnity provisions: *1301  (1) “Defense, Settlement and Supplementary
Payments: Should applicable underlying insurance(s) become exhausted by payment of covered
claims, this insurance will continue in force as underlying insurance and shall defend any suit
arising out of a covered occurrence, as respects occurrences not covered under the underlying
insurance(s), but covered by this policy, the company shall likewise defend any suit ....” and “(2)







Transcontinental Ins. Co. v. Insurance Co. of the State of..., 148 Cal.App.4th 1296...
56 Cal.Rptr.3d 491, 07 Cal. Daily Op. Serv. 3244, 2007 Daily Journal D.A.R. 4107


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


Coverage: To pay on behalf of the insured that portion of the ultimate net loss in excess of the
retained limit as hereinafter defined, which the insured shall become legally obligated to pay as
damages to third parties for liability imposed upon the insured by law, or liability assumed by
the insured under contract because of (i) personal injury, (ii) property damage, or (iii) advertising
liability as defined herein....”


In 1997, the Windsong Community Association filed a construction defect lawsuit. Barratt
tendered the defense to its primary carrier and that policy soon became exhausted. Barratt next
tendered the defense to ISOP and various carriers for the subcontractors. ISOP initially paid over
$600,000, but then asserted it had no defense obligation. It demanded reimbursement from the
subcontractors' carriers having policies naming Barratt as an additional insured.


Under the threat of litigation from Barratt, CNA paid approximately $1,200,000 in defense fees
and costs, but did so under the agreement it had full and complete reservation of rights to later
seek contribution from ISOP and other carriers. It also reimbursed ISOP the defense fees and costs
previously paid.


The Windsong case settled for $5,500,000. ISOP paid $1,500,000 in indemnity. It paid no defense
costs. On behalf of the subcontractors, CNA paid less than $150,000 in indemnity.


CNA filed a complaint for declaratory relief and equitable contribution against ISOP and several
other insurance carriers. It asserted ISOP must share in Barratt's defense costs in the Windsong
construction defect case. ISOP responded with a summary judgment motion (MSJ), arguing
carriers for some of the subcontractors had issued “additional insured endorsements” naming
Barratt, and the limits of all those policies had to be exhausted to trigger ISOP's defense obligation.


The court denied the MSJ, concluding the CNA additional insured endorsements provided
coverage for only “derivative risk” and not for Barratt's direct negligence, and consequently
there was no defense obligation. However, the court determined ISOP insured Barratt for a wide
spectrum of risks, including its direct negligence, **495  and the defense obligation was therefore
triggered.


*1302  This court denied ISOP's petition for writ of mandate challenging the court's ruling. The
parties asked the court to enter a stipulated judgment in favor of CNA to appeal the court's ruling.
They entered a judgment by stipulating “that if [CNA] were to file a[MSJ] based on the same
pleadings, exhibits, and declarations presented to the [c]ourt in connection with [ISOP's] prior
[MSJ], as augmented by [a few facts described in paragraph two of the stipulation], the court would
grant said [MSJ] on the same basis that it denied [ISOP's] prior [MSJ], and enter judgment....”
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In addition, the agreement stated, “The parties have reached an agreement and stipulation as to
the amount of defense costs incurred for the defense of Barratt ... in the underlying Windsong ...
action[.]” Moreover, they agreed “in order to avoid the unnecessary expenditure of court time and
attorneys' fees and costs, the parties have agreed upon an appropriate allocation to [ISOP] of that
portion of the unreimbursed attorneys' fees and costs paid by [CNA].”


II


THE DUTY TO INDEMNIFY V. THE DUTY TO PAY DEFENSE COSTS


We begin by noting the parties do not dispute their respective duties to indemnify Barratt for the
settlement of the Windsong lawsuit. After exhaustion of the United National Insurance Policy,
the excess policy from ISOP provided indemnity for claims against Barratt in the amount of
$1,500,000. CNA's policies, which limited indemnity coverage to losses arising out the work of 10
subcontractors, paid $150,000 of the settlement. It is unclear who paid the remaining portion of the
$5.5 million settlement, but there were approximately 40 other insurance companies representing
over 60 subcontractors involved in the underlying litigation.


The above disparity in payments towards the settlement shows the lawsuit involved, what is
commonly referred to in insurance law, as a “mixed” action. This means not all the potential
liability was covered by all the various carriers and some insurers' coverage was limited to specific
claims. Relevant to this case, CNA was required to indemnify only for liability arising out of
work performed by its 10 insured subcontractors, which amounted to $150,000 of the $5 million
settlement. Given this relatively small indemnity bill, it is understandable why CNA is unhappy
about the fact it paid a disproportionate share of the defense fees and costs (over $1.2 million).


[1]  CNA also makes clear that it does not dispute its initial obligation to provide a full and
complete defense of all claims asserted in the lawsuit. It *1303  correctly recognized that in
insurance law, “It is settled that where an insurer has a duty to defend, the obligation generally
applies to the entire action, even though the suit involves both covered and uncovered claims, or
a single claim only partially covered by the policy. [Citations.]” (Presley Homes, Inc. v. American
States Ins. Co. (2001) 90 Cal.App.4th 571, 575, 108 Cal.Rptr.2d 686 (Presley Homes ).) “[A]
subcontractor's insurer must provide a defense to a developer listed as an additional insured under
the subcontractor's liability policy when the developer is sued by a third party for construction
defects allegedly resulting from the subcontractor's work. [Citation.]” (Id. at pp. 574–575, 108
Cal.Rptr.2d 686.) This obligation “is based on public policy, not the terms of the **496  parties'
contract.” (Id. at p. 576, 108 Cal.Rptr.2d 686.) 2
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2 We wish to clarify the facts of this case involve a claim between a developer and the
subcontractor's insurer, as opposed to a claim between a developer and an individual
subcontractor who has contractually agreed to indemnify and/or defend.


[2]  [3]  Having provided Barratt a complete defense in the Windsong lawsuit, CNA can now seek
reimbursement from the other insurers obligated to defend the lawsuit under principles of equity.
(See Maryland Casualty Co. v. Nationwide Mutual Ins. Co. (2000) 81 Cal.App.4th 1082, 1088,
97 Cal.Rptr.2d 374 (Maryland ).) As explained in Maryland, “In the insurance context, equitable
subrogation and equitable contribution doctrines each pertain to the allocation of costs when there
is more than one potentially responsible insurance company. But, the two doctrines are ‘entirely
different’ concepts. [Citation.]” (Ibid.) As we will explain, CNA's claim for reimbursement against
ISOP invokes the doctrine of equitable subrogation.


III


EQUITABLE SUBROGATION AND EQUITABLE CONTRIBUTION


[4]  [5]  “Equitable subrogation allows an insurer that paid coverage or defense costs to be
placed in the insured's position to pursue a full recovery from another insurer who was primarily
responsible for the loss. [Citation.] Because this doctrine shifts the entire cost burden, the moving
party insurer must show the other insurer was primarily liable for the loss and that the moving
party's equitable position is inferior to that of the second insurer. [Citations.]” (Maryland, supra,
81 Cal.App.4th at pp. 1088–1089, 97 Cal.Rptr.2d 374.)


[6]  [7]  “Equitable contribution, on the other hand, applies to apportion costs among insurers that
share the same level of liability on the same risk as to the same insured. [Citation.] It ‘arises when
several insurers are obligated to indemnify or defend the same loss or claim, and one insurer has
paid more than its share of the loss or defended the action without any participation by *1304
the others.’ [Citation.] ‘The purpose of this rule of equity is to accomplish substantial justice by
equalizing the common burden shared by coinsurers, and to prevent one insurer from profiting at
the expense of others.’ [Citations.]” (Maryland, supra, 81 Cal.App.4th at p. 1089, 97 Cal.Rptr.2d
374.)


[8]  In this case, equitable contribution cannot apply because CNA and ISOP did not share
the same level of liability and were not obligated to defend the same loss or claim. CNA'
level of liability was as a primary insurer for several subcontractors and the developer (as an
“additional insured”). However, its overall risk was limited to claims “arising out of” the particular
subcontractor's own work on the project. CNA never agreed to be obligated for liability totally
unrelated to the work of those subcontractors.
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As an excess carrier, ISOP bargained for a different kind of liability, and its potential obligation for
coverage was limited differently than CNA's. ISOP agreed to pay only when the various underlying
insurance became exhausted on any “covered claims[.]” This obligation potentially could include
claims involving the Barratt's torts, as well as liability arising from the subcontractors' work. 3


3 We reject CNA's assertion equitable contribution applies because it and ISOP shared the
same level of obligation on the same risk as soon as the United National Insurance policy
was exhausted. Applying basic rules of contract law, an insurer's obligation and the scope of
coverage is defined by the terms of the insurance contract. (See Vitton Construction Co., Inc.
v. Pacific Ins. Co. (2003) 110 Cal.App.4th 762, 766, 2 Cal.Rptr.3d 1 [intent of the parties at
contract formation governs interpretation].) Although ISOP's excess insurance was triggered
when the underlying policy was exhausted, this event did not change the fact the policy was
written to cover different risks and parties than CNA' policy.


[9]  [10]  As ISOP points out, ordinarily there is no contribution between a primary **497  and
an excess carrier (the rule of horizontal exhaustion). “Primary coverage is insurance coverage
whereby, under the terms of the policy, liability attaches immediately upon the happening of the
occurrence that gives rise to liability.... [¶] ‘Excess' or secondary coverage is coverage whereby,
under the terms of the policy, liability attaches only after a predetermined amount of primary
coverage has been exhausted.” (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126
Cal.App.3d 593, 597–598, 178 Cal.Rptr. 908, italics & fn. omitted.)


[11]  However, there can be equitable subrogation between a primary and excess carrier in limited
circumstances: “[W]here different insurance carriers cover differing risks and liabilities, they
may proceed against each other for reimbursement by subrogation rather than by contribution.
[Citations.]” (Reliance Nat. Indemnity Co. v. General Star Indemnity Co. (1999) 72 Cal.App.4th
1063, 1077–1079, 85 Cal.Rptr.2d 627; Commercial Union *1305  Assurance Companies v.
Safeway Stores, Inc. (1980) 26 Cal.3d 912, 917–918, 164 Cal.Rptr. 709, 610 P.2d 1038.) 4  Such
is the case here. The issue presented in this case is whether CNA were entitled to equitable
subrogation against ISOP for reimbursement of defense costs.


4 Because this case concerns equitable subrogation, we need not address ISOP's extensive
discussion of the horizontal exhaustion rule as those cases invoke the doctrine of equitable
contribution which are not controlling in this case.


IV
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ELEMENTS OF EQUITABLE SUBROGATION


[12]  “In the case of insurance, subrogation takes the form of an insurer's right to be put in
the position of the insured in order to pursue recovery from third parties legally responsible
to the insured for a loss which the insurer has both insured and paid. [Citations.] ‘ “As now
applied [the doctrine of equitable subrogation] is broad enough to include every instance in
which one person, not acting as a mere volunteer or intruder, pays a debt for which another is
primarily liable, and which in equity and good conscience should have been discharged by the
latter.” [Citations.]’ [Citation.]” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1291–1292, 77 Cal.Rptr.2d 296 (Fireman's Fund ).)


[13]  “The essential elements of an insurer's cause of action for equitable subrogation are as
follows: (a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer
whose act or omission caused the loss or because the defendant is legally responsible to the insured
for the loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not
primarily liable; (c) the insurer has compensated the insured in whole or in part for the same loss
for which the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect
its own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; **498  (f) the insurer has suffered damages caused by the
act or omission upon which the liability of the defendant depends; (g) justice requires that the loss
be entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to the
insured. [Citations.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)


[14]  “The right of subrogation is purely derivative. An insurer entitled to subrogation is in the
same position as an assignee of the insured's claim, and *1306  succeeds only to the rights of the
insured. The subrogated insurer is said to ‘ “stand in the shoes” ’ of its insured, because it has no
greater rights than the insured and is subject to the same defenses assertable against the insured.
Thus, an insurer cannot acquire by subrogation anything to which the insured has no rights, and
may claim no rights which the insured does not have. [Citations.]” (Fireman's Fund, supra, 65
Cal.App.4th at pp. 1292–1293, 77 Cal.Rptr.2d 296.)


[15]  The parties primarily focus their discussion on appeal to the second element of equitable
subrogation, i.e., was “the claimed loss ... one for which the insurer was not primarily
liable[.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.) ISOP asserts
CNA were primarily liable for all the defense costs. It provides a lengthy summary of insurance
cases holding a defense obligation in an additional insured endorsement must be interpreted
broadly. (Citing Acceptance Ins. Co. v. Syufy Enterprises (1999) 69 Cal.App.4th 321, 324, 81
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Cal.Rptr.2d 557.) These cases show that courts agree the “arising out of” language used in most
endorsements requires only a minimal connection between the liability and the subcontractor's
operations to trigger coverage. (Id. at pp. 328–329, 81 Cal.Rptr.2d 557.)


Based on the above legal premise, ISOP offers two reasons for this court to hold CNA was
primarily liable for all the defense costs. The first argument can be easily dealt with. ISOP asserts
CNA clearly admitted in the respondent's brief it had a duty to defend all of the claims brought
against the developer. We conclude ISOP has misconstrued the statements made in the brief.


As stated earlier, CNA does not dispute its initial obligation to provide a complete defense of
all claims, even though the suit was a mixed action and involved some uncovered claims. (See
Presley Homes, supra, 90 Cal.App.4th at pp. 574–575, 108 Cal.Rptr.2d 686.) Under the rules of
insurance law, this public policy based obligation to provide the insured with a complete defense
is widely recognized not to “result in any unfairness” because the insurer can always later seek
either equitable subrogation or contribution from other insurers obligated to defend the claim. (Id.
at p. 577, 108 Cal.Rptr.2d 686.)


Here, CNA paid the complete defense costs under threat of litigation from the developer. And,
it paid only after reserving full and complete rights to later seek reimbursement from the other
carriers. Its payment cannot be deemed an admission of full liability in a later subrogation action.
And, we found nothing in its briefs suggesting it waived its reservation of rights or it now concedes
complete liability.


ISOP's second argument is more complicated, but also lacks merit. It asserts “each claim in the
underlying action allegedly arose out of the work *1307  of the subcontractor on the Windsong
project and, therefore, each of those claims gave rise to a duty under the CNA policies to defend.”
**499  ISOP relies on the Supreme Court's decision in Buss v. Superior Court (1997) 16 Cal.4th
35, 49, 65 Cal.Rptr.2d 366, 939 P.2d 766 (Buss ), for the legal argument an insurer has an
immediate duty to defend its insured against merely potentially covered claims and cannot later
seek reimbursement. ISOP reads too much into Buss.


The Buss case involved whether an insurer could seek reimbursement for defense costs paid on
behalf of a corporation having a standard commercial general liability insurance policy. (Buss,
supra, 16 Cal.4th at p. 39, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The Supreme Court discussed why
the insurer's duty to defend is broader than its duty to indemnify. (Id. at p. 46, 65 Cal.Rptr.2d 366,
939 P.2d 766, fn. omitted.) It reaffirmed, “[T]he insurer's duty to defend the entire ‘mixed’ action”
cannot be justified contractually, but is “an obligation arising out of policy[.]” (Id. at p. 48, 65
Cal.Rptr.2d 366, 939 P.2d 766.) 5
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5 Again, ISOP appears to confuse the issues of what is the scope of the subcontractors' carriers
to initially defend the action for the insured with the issue of equitable allocation of defense
costs between insurers having a duty to defend. The two issues are very distinct.


In light of these established legal concepts, the court in Buss held, among other things, that an
insurer can seek reimbursement from the insured for costs associated with defending claims that
are not potentially covered by the insurance policy. (Buss, supra, 16 Cal.4th at p. 50, 65 Cal.Rptr.2d
366, 939 P.2d 766.) It reasoned that with respect to these defense costs, “the insurer has not been
paid premiums by the insured. It did not bargain to bear these costs. To attempt to shift them would
not upset the arrangement.” (Id. at p. 51, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The court noted,
“[T]he insurer will presumably take the safer course of defending the entire ‘mixed’ action and
then seeking reimbursement for defense costs that can be allocated solely to the claims that are
not even potentially covered.” (Id. at p. 59, 65 Cal.Rptr.2d 366, 939 P.2d 766, fn. omitted.) Of
course, reimbursement is not available for “claims that are at least potentially covered” for the
same reasons reimbursement for those not covered are reimbursable. (Id. at p. 49, 65 Cal.Rptr.2d
366, 939 P.2d 766.)


CNA argues the Windsong lawsuit contained claims not even potentially covered by CNA'
additional insured policy, and defense costs related to those claims were reimbursable. It highlights
two causes of action: First, it points to the claim for negligent misrepresentation “arising
from the developer's allegedly untrue or misleading advertising concerning the development[.]”
Specifically, the complaint alleged the developer deceived the public by creating literature stating
future owners of the homes would be buying “superior location, design, and top-notch construction
which deliver outstanding value today, and pride of ownership for years to come.” It was asserted
the developer made the misrepresentations having “no reasonable ground for believing them
to be true....” This claim arose from the literature designed *1308  by the developer, not the
subcontractors. Although the phrase “arising out of” should be broadly read to require only a
minimal causal connection, it requires more than “but for” causation. (Fireman's Fund Ins. Cos. v.
Atlantic Richfield Co. (2001) 94 Cal.App.4th 842, 849, 115 Cal.Rptr.2d 26.) We agree, the creation
and dissemination of the false literature was not a natural consequence of any of the subcontractors'
work, and it was not something which arose from the subcontractors' **500  direction or control.
(Id. at pp. 850–851, 115 Cal.Rptr.2d 26.)


Another claim for which CNA's policies provided no potential coverage was the cause of action
for the developer's breach of its fiduciary duty to the Windsong homeowners' association who
were the plaintiffs in the lawsuit. The complaint alleges Barratt, “in an attempt to secure sales, did
unreasonably and fraudulently contrive inadequate monthly budgets by understating the reserve
and operating costs....” It was argued this breach caused the association to be misled as to
the maintenance expenses for the development's common areas. The association asserted the
developer should have adjusted “the monthly dues when confronted with the reality of reasonable
expenses and necessary maintenance [ ]” and should have funded and maintained an adequate
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reserve account. We fail to see any connection at all between this purported breach and the 10
subcontractors' work.


Although there may be other causes of action, we need not investigate further. 6  The fact CNA was
not primarily liable for these defense costs satisfies the second element required under equitable
subrogation, i.e., not all of the claimed loss was one for which CNA was primarily liable. (See
Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)


6 We note, in its opening brief, ISOP states, “[M]ost, if not all, of the claims in the underlying
lawsuit were potentially covered by the additional insured policies.” It later notes, “At the
very least, the instant action is ‘mixed’ in which some of the claims are covered under the
subcontractors' policies and some are not.”


The other elements of subrogation have also been satisfied. The first element required Barratt
to have suffered a loss for which ISOP was legally responsible. (Fireman's Fund, supra, 65
Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296 [listing elements].) For the false advertising and
breach of fiduciary claims, the parties appear to agree the United National Insurance policy
provided the primary coverage. Consequently, its exhaustion would have triggered coverage under
the ISOP excess policy. 7  ISOP's insurance contract with the developer contains a provision
stating it was obligated to pay defense costs, “Should applicable underlying insurance(s) become
exhausted by payment of *1309  covered claims ....” It guaranteed, “This insurance will continue
in force as underlying insurance and shall defend any suit arising out of a covered occurrence....
[O]ccurrences not covered under the underlying insurance(s) but covered by this policy, the
company shall likewise defend any suit....” Thus, ISOP was legally responsible for the defense
costs and indemnity relating at least those two causes of action.


7 ISOP did not argue or present evidence below, or on appeal, to show the breach of fiduciary
duty and/or false advertising claims would never be potentially covered by its excess
policy. Our record does not contain the actual United National Insurance policy's coverage
provisions, and ISOP never disputed that policy's obligation to cover those claims.


[16]  At oral argument, ISOP asserted for the first time there was insufficient evidence to prove
there was a portion of the defense costs attributable to the claims not even potentially covered.
(See Buss, supra, 16 Cal.4th at pp. 52–53, 65 Cal.Rptr.2d 366, 939 P.2d 766.) ISOP argued this
is another reason why the summary judgment must be reversed. For obvious reasons of fairness,
it is not appropriate to rely upon points not mentioned in the parties' briefs. (See Estate of Davis
(1940) 38 Cal.App.2d 579, 587, 102 P.2d 545; 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal,
§ 665, p. 698.)
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**501  [17]  Moreover, issues not raised in the trial court will not be considered on appeal. (Estate
of Westerman (1968) 68 Cal.2d 267, 279, 66 Cal.Rptr. 29, 437 P.2d 517.) We have not forgotten this
appeal arises from a stipulated judgment entered after ISOP's MSJ was defeated. ISOP's stipulation
the court may grant CNA's MSJ based on the evidence contained in the record forfeits its right to
now argue the contrary on appeal.


Moving on to the second element, we have already addressed how it was satisfied. Simply stated,
CNA is not primarily liable for the defense costs associated with at least two causes of action.
As required by the third element, it is undisputed CNA compensated the insured for the same
loss for which ISOP was primarily liable. (See Fireman's Fund, supra, 65 Cal.App.4th at p. 1292,
77 Cal.Rptr.2d 296 [elements of subrogation].) CNA paid all the defense costs for the developer,
including those relating to the false advertising and breach of fiduciary duty claims. The fourth
element required evidence CNA paid the claim “to protect its own interest and not as a volunteer
[.]” (Ibid.) It was undisputed the defense costs were paid under threat of litigation and with the
reservation of rights to seek reimbursement. There is also no dispute the sixth and eighth elements
concerning damages were satisfied. (Ibid.)


Finally, the seventh element questions whether “justice requires” the loss be shifted to ISOP,
“whose equitable position is inferior to that of the insurer [.]” (Fireman's Fund, supra, 65
Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.) CNA bargained to bear the defense costs for
potentially covered claims, which did not include the Barratt's purported false advertising or breach
of fiduciary duty. And as asserted by CNA, “An insurer that breaches its defense obligations to its
insured should not gain a windfall at the expense of another insurer that honors them.” Moreover,
if CNA cannot recover a fair share of the defense *1310  costs from ISOP, its alternative would
be to recover a portion of the defense costs from the insured, who would be left to bear those costs
or file a suit against ISOP. It cannot be said those alterative scenarios would accomplish justice.


V


DISPOSITION


The judgment is affirmed. Respondents shall recover their costs on appeal.


WE CONCUR: MOORE and IKOLA, JJ.
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INTRODUCTION


CURREY, J.


*1  This is the latest of several opinions issued by this court in litigation concerning comprehensive
general liability (CGL) insurance coverage for asbestos bodily injury claims (referred to by the
parties as ABIC) against Kaiser Cement and Gypsum Corporation (Kaiser). The ABIC were
brought mostly by laborers who became ill and/or died from exposure to asbestos-containing
products manufactured by Kaiser over more than 30 years.


Truck Insurance Exchange (Truck), Kaiser's primary insurer, commenced this action in 2001,
after making more than $50 million in indemnity payments to resolve ABIC against Kaiser.
Truck sought declaratory relief that its primary coverage of ABIC had been exhausted and it had
no further duty to defend or indemnify Kaiser. Truck also sought contribution from certain of
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Kaiser's excess insurers. Kaiser cross-claimed against Truck and Kaiser's excess insurers, seeking
a declaration of coverage.


A. Earlier Opinions
In the first opinion, London Market Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 53
Cal.Rptr.3d 154 (LMI), a different panel of this court resolved what it described as a matter of
first impression in California: the meaning of “occurrence” in CGL policies as it relates to per
occurrence limits of liability and deductibles in the context of ABIC. (Id. at p. 651, 53 Cal.Rptr.3d
154.) LMI held that for purposes of per occurrence limits and deductibles, an “occurrence” under
Truck's CGL policies is each claimant's “injurious exposure to [Kaiser's] asbestos products,” not
(as Truck had contended) Kaiser's manufacture and distribution of those products. (Id. at pp. 652,
672, 53 Cal.Rptr.3d 154.)


On June 3, 2011, this court issued a second opinion: Kaiser Cement & Gypsum Corp. v. Insurance
Co. of the State of Pennsylvania (2011) 196 Cal.App.4th 140, 126 Cal.Rptr.3d 602. After granting
review, the Supreme Court transferred the case back to this court with directions to vacate the
decision and reconsider it in light of State of California v. Continental Ins. Co. (2012) 55 Cal.4th
186, 145 Cal.Rptr.3d 1, 281 P.3d 1000 (Continental Insurance).


Having done so, this court issued a third opinion, Kaiser Cement and Gypsum Corp. v. Insurance
Co. of the State Pennsylvania (Apr. 8, 2013) B222310, opn. ordered nonpub. Jul. 17, 2013
(ICSOP)). 1  As discussed further below, that opinion decided issues relating to obligations of the
Insurance Company of the State of Pennsylvania (ICSOP) under an excess insurance policy it had
issued to Kaiser. (Id. at pp. 16–36.)


1 While ICSOP is unpublished, it is citable as law of the case under California Rules of Court,
rule 8.1115(b)(1).


B. The Present Dispute
This opinion resolves an appeal and a cross-appeal from a judgment entered following a three-
phase bench trial involving Kaiser, Truck, and certain of Kaiser's excess insurers: ICSOP, London
Market Insurers, 2  Granite State Insurance Company, Continental Insurance Company, National
Casualty Company, Sentry Insurance, Fireman's Fund Insurance Company, Allianz Underwriters
Insurance Company, First State Insurance Company, Westchester Fire Insurance Company,
Transport Insurance Company, Evanston Insurance Company, and TIG Insurance Company. The
trial commenced in 2014 on Truck's Fourth Amended Complaint and Kaiser's Third Amended
Cross-Complaint. The Honorable Kenneth R. Freeman presided over all three phases.
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2 London Market Insurers refers to Certain Underwriters at Lloyd's of London and Certain
London Market Insurance Companies.


1. Phase I


*2  Phase I addressed whether Truck's claim to recover certain per occurrence deductibles from
Kaiser for ABIC was barred by the applicable statute of limitations. Truck provided primary
insurance coverage to Kaiser over 19 annual policy periods. Kaiser was and continues to be subject
to ABIC arising from exposure to its asbestos-containing products during some or all those 19
years. 3  While most CGL policies have per occurrence deductibles, per-occurrence limits, and
aggregate limits of liability, during a nine-year period from 1971 to 1980, Truck's primary policies
had no aggregate limits.


3 ABIC are “long-tail” claims alleging “a series of indivisible injuries attributable to
continuing events .... [that] produce progressive damage that takes place slowly over years
or even decades. Traditional CGL insurance policies ... are typically silent as to this
type of injury. [Citation.]” (Continental Insurance, supra, 55 Cal.4th at pp. 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000.)


A dispute arose between the parties about Kaiser's obligation to pay deductibles because,
before LMI, the meaning of “occurrence” under the primary policies as it related to per
occurrence deductibles for ABIC was uncertain. The parties therefore operated under a “billing
convention” (Convention) whereby Truck charged a single deductible for each policy year
regardless of the number of individual claims instead of charging a per claim deductible.
The parties each unilaterally reserved the right to challenge the Convention through various
correspondence exchanged over the years. 4


4 For example, in June 1991 correspondence to Truck, Kaiser asserted it “reserve[d] its right
to ... challenge the [C]onvention.”


In January 2007, after this court in LMI defined “occurrence” as the separate injurious exposure
of each individual claimant, Truck reimbursed Kaiser for defense and indemnity costs. Kaiser
incurred those costs because of Truck's previous incorrect interpretation of “occurrence.” But
Kaiser argues Truck improperly withheld approximately $9.5 million in per occurrence deductible
charges from the reimbursement. In August 2007, Truck filed a second amended complaint
seeking to recover the disputed per-occurrence deductible payments from Kaiser for the period the
Convention was in effect. In defense, Kaiser argued the four-year statute of limitations applicable
to contract actions barred any claim for deductibles arising before 2003 (four years prior to Truck's
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second amended complaint). Kaiser cross-complained to receive what it contended it was entitled
to under Truck's insurance policies, including the withheld deductible payments.


The trial court opined “that the issues presented in Phase I present a very close call.” Ultimately, it
held Truck's claim for additional deductibles did not accrue until this court clarified the definition
of occurrence in the 2007 LMI decision. It also concluded the parties’ Convention “essentially
operated as a tolling agreement,” allowing Truck to pursue collection of deductibles for claims
resolved before 2003. The trial court certified its ruling for review pursuant to Code of Civil
Procedure section 166.1, stating it presented “controlling questions of law as to which there are
substantial grounds for difference of opinion.” The Phase I decision was incorporated into the final
judgment. Kaiser appeals.


We agree with the trial court that the Phase I issues present a close call. With the benefit of
additional time and substantial additional briefing, however, we have come to different conclusions
on the merits. Truck's right to collect a deductible accrued each time it paid a settlement or
judgment on each claim, including claim payments made before LMI. Moreover, we see no
evidence that the parties intended the Convention to “operate[ ] as a tolling agreement.” Because
any purported waiver of a statute of limitations defense must be in writing pursuant to Code of
Civil Procedure section 360.5, and no such writing exists, Kaiser did not waive the statute of
limitations. Thus, we conclude the statute of limitations bars Truck from recovering from Kaiser
(or using as a set-off against amounts it owes Kaiser) any unpaid deductible payments for claims
where Truck made any indemnity payment more than four years before Truck filed its second
amended complaint.


*3  Accordingly, we reverse the portion of the judgment relating to the Phase I decision and
remand for further proceedings consistent with this opinion.


2. Phase II


Phase II addressed whether Truck could apportion losses against all its policies, not just against
Truck's no-aggregate limit 1974 policy that Kaiser selected pursuant to Armstrong World Industries
Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 52 Cal.Rptr.2d 690 (Armstrong).


We begin with a brief summary of Armstrong, supra, and related cases, in order to frame the issue
addressed in Phase II. Armstrong holds that once a policy is triggered, the policy typically obligates
the insurer to pay “all sums” that the insured shall become liable to pay as damages. (Armstrong,
supra, 45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With long-tail injuries such as ABIC, this
may include damages attributable to other policy periods. (Ibid.)
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The term “trigger” is used to describe the operative event that must happen during the policy
period to activate the insurer's defense and indemnity obligations. (Montrose Chemical Corp. v.
Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Montrose I);
Continental Insurance, supra, 55 Cal.4th at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) A trigger
may be (1) “a single event resulting in immediate injury[;]” (2) “a single event resulting in delayed
or progressively deteriorating injury[;]” or (3) a continuing event resulting in single or multiple
injuries over time. (Montrose I, supra, 10 Cal.4th at p. 666, 42 Cal.Rptr.2d 324, 913 P.2d 878.)


The trigger determines which policy or policies may provide coverage. (Stonelight Tile, Inc. v.
California Ins. Guarantee Assn. (2007) 150 Cal.App.4th 19, 35, 58 Cal.Rptr.3d 74 (Stonelight
Tile).) Where damages continue throughout successive policy periods, as with ABIC, all insurance
policies in effect during those periods are triggered. (Montrose I, supra, 10 Cal.4th at p. 677, fn.
17, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Coverage is not limited to the policy in effect at the time of
the precipitating event or condition. (Ibid.) Thus, the insurer on a triggered policy may be liable
(up to its policy limit) for the entirety of the ensuing damage or injury, not just the injury or damage
occurring during that policy period. (Continental Insurance, supra, 55 Cal.4th at pp. 199–200,
145 Cal.Rptr.3d 1, 281 P.3d 1000; Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17
Cal.4th 38, 56-57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet); Armstrong, supra, 45 Cal.App.4th
at p. 105, 52 Cal.Rptr.2d 690.)


As a result, where a continuous loss is covered by multiple policies, the insured may elect to seek
indemnity under a single policy with adequate policy limits. (Montrose I, supra, 10 Cal.4th at p.
664, 42 Cal.Rptr.2d 324, 913 P.2d 878.) If that policy covers “all sums” for which the insured is
liable, as most CGL policies do, that insurer may be held liable for the entire loss. (Id. at p. 665,
42 Cal.Rptr.2d 324, 913 P.2d 878; Armstrong, supra, 45 Cal.App.4th at pp. 49–50, 52 Cal.Rptr.2d
690.) “The insurer called upon to pay the loss may seek contribution from the other insurers on
the risk. [Citation.]” (Stonelight Tile, supra, 150 Cal.App.4th at p. 37, 58 Cal.Rptr.3d 74.)


Kaiser selected Truck's 1974 primary policy, which has no aggregate limit of liability, to respond
to all ABIC, obligating Truck to pay “all sums” for which Kaiser was liable. The parties have
stipulated that the “continuous trigger” and “all sums” approach, as applied in Aerojet, supra,
17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, and Armstrong, supra, 45 Cal.App.4th 1, 52
Cal.Rptr.2d 690, govern and support Kaiser's selection of the Truck 1974 policy, when triggered,
to respond to ABIC.


*4  This brings us to the Phase II issue, which relates to Truck's effort to apportion liability to
policies other than its 1974 no-aggregate limit policy. In ICSOP, this court held that all of Kaiser's
primary policies must horizontally exhaust before ICSOP's excess policies attached. (ICSOP,
supra, at p. 34, 52 Cal.Rptr.2d 690.) After ICSOP, and in spite of Kaiser's Armstrong election of
the 1974 policy, Truck sought to exhaust other primary policies in other years by apportioning
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claims triggering the 1974 policy across other primary policies it had issued to Kaiser. Unlike
the 1974 policy, those other policies did contain aggregate limits. The trial court rejected Truck's
apportionment scheme, finding it would erode Kaiser's coverage for asbestos claims available
under Truck's aggregate-limit policies and the excess policies above them.


Truck appeals the trial court's Phase II decision. We affirm.


3. Phase III-A
The Phase III-A trial 5  dealt with two issues. The trial court first addressed whether horizontal
or vertical exhaustion applied to Truck's claims against the excess insurers. Because Truck was a
primary insurer whose policies had not exhausted, the trial court rejected Truck's argument that the
excess insurers had an obligation to “dropdown” and into Truck's shoes as a primary insurer. Truck
appeals, based on the recent California Supreme Court decision in Montrose Chemical Corp. of
California v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose
III). Montrose III held that vertical exhaustion applied to multiple layers of excess insurance, but
did not address exhaustion of primary insurance.


5 There was no Phase III-B trial.


The second Phase III-A issue considered whether Truck's $5,000 per occurrence deductible
operated to reduce Truck's per occurrence indemnity obligation under the 1974 policy from
$500,000 to $495,000, with Kaiser being responsible for a $5,000 per occurrence deductible, or—
as the excess insurers contend—Truck had to pay $500,000 in addition to the $5,000 deductible
paid by Kaiser. The trial court found that per the policy language, the $5,000 deductible operated
to reduce Truck's indemnity obligation to $495,000. Excess insurers LMI and ICSOP cross- appeal
the second issue.


We affirm on both Phase III-A issues.


PHASE I: STATUTE OF LIMITATIONS


As noted above, Phase I addressed a statute of limitations issue. The parties adopted the Convention
to address their uncertainty over the meaning of an “occurrence” under the policies, as it relates
to per-occurrence limits and deductibles. When LMI resolved the question, the issue of accrual of
claims for deductibles came to the fore. The trial court concluded the parties’ unilateral reservations
of rights to challenge the Convention tolled the running of the statute of limitations, presumably
meaning Truck could recover unpaid deductibles for all past claims. Kaiser challenges this result,
arguing Truck's claim for unpaid deductibles accrued when each claim was paid, and the statute
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was not tolled. This would mean that any claim for deductibles relating to claims where Truck
made an indemnity payment more than four years before Truck filed its second amended complaint
in August 2007 was untimely and barred by the statute of limitations. We agree with Kaiser and
reverse and remand to the trial court for further proceedings consistent with this opinion.


A. FACTUAL BACKGROUND


1. Stipulated Facts


In the trial court, Kaiser and Truck stipulated to the following facts relating to Phases I and II:


a. Common Facts


Kaiser Cement and Gypsum Corporation (“Kaiser Cement”) and its subsidiary Kaiser Gypsum
Company (“Kaiser Gypsum,” and with Kaiser Cement, “Kaiser”) have been the subject of
thousands of ABIC alleging exposure to asbestos-containing products manufactured by Kaiser
Cement or Kaiser Gypsum.


*5  Kaiser was issued primary insurance coverage, covering the period from 1947 to 1987, by
four different insurance companies. 6


6 Three other insurance carriers issued primary insurance policies to Kaiser, but their policy
limits have been exhausted. These policies were not at issue in Phase I. Fireman's Fund
Insurance Company (“Fireman's Fund”) issued primary insurance policies to Kaiser covering
the period from January 1, 1947 through December 31, 1964. Fireman's Fund's aggregate
policy limits have been paid, exhausting all of the limits of Fireman's Fund primary coverage
that apply to ABIC as of April 30, 2004. Home Indemnity Company (“Home”) issued
primary insurance policies to Kaiser covering the period from April 1, 1983 through April
1, 1985. Home's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of Home primary coverage that apply to ABIC as of December 14, 1999.
National Union Fire Insurance Company of Pittsburgh, PA (“National Union”) issued
primary insurance policies to Kaiser covering the period from April 1, 1985 through April 1,
1987. National Union's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of National Union primary coverage that apply to ABIC as of August 31, 2000.


Truck issued primary CGL policies to Kaiser covering the period from December 31, 1964 through
April l, 1983. Truck's policies provide coverage for bodily injury and property damage up to per
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occurrence limits of liability. For many—but not all— of the policy years, the policies also contain
an annual aggregate limit for product liability claims:


a. Truck's policies in effect from December 31, 1964 to January 30, 1971 have a $100,000.00
per person, a $300,000.00 per occurrence, and a $300,000.00 annual aggregate limit for all
bodily injury products liability claims.


b. Truck's policies in effect from January 30, 1971 to April 1, 1980 have per occurrence limits of
$500,000.00 for bodily injury with no annual or other aggregate limits for products liability
claims.


c. Truck's policies in effect from April 1, 1980 to April 1, 1983 have per occurrence limits of
$500,000.00 for bodily injury and $1,500,000.00 annual aggregate limits for products liability
claims.


Each of the policies required Kaiser to assume a portion of the losses in the form of deductibles
and loss adjustment expenses.


The policies defined “occurrence” as “an event, or continuous or repeated exposure to conditions
which results in personal injury or property damage during the policy period. All such exposure
to substantially the same general conditions existing at or emanating from each premises location
shall be deemed one occurrence.”


Beginning in the late 1970s, Kaiser tendered ABIC, along with a number of early asbestos property
damage claims, to Truck, which began defending against such claims and indemnifying Kaiser.


Kaiser's other primary insurers, Fireman's Fund, Home, and National Union, refused to participate.
In February 1990, Kaiser and Truck filed suit against Fireman's Fund, Home, and National Union.
Kaiser entered into three separate settlement agreements with the other primary insurers in 1992
and 1993.


*6  Under those settlement agreements, Truck continued handling the defense of Kaiser's ABIC
while each of the other three primary insurers contributed to both defense and indemnity for ABIC
according to specific formulas set forth in the settlement agreements.


As a result of the exhaustion of the Fireman's Fund, Home, and National Union primary policy
limits, Truck has been the only remaining primary insurer responding to ABIC as of April 30, 2004.


On April 30, 2001, Truck filed its initial complaint in this action, alleging its policy limits for
ABIC were exhausted, and seeking a judicial declaration that Truck had no further obligation to
defend or indemnify Kaiser for ABIC.
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In 1981, Truck made the following assumptions regarding application of its policies to the ABIC
filed against Kaiser: (a) California would adopt the “exposure theory” for triggering insurance
coverage; and (b) all ABIC against Kaiser would be considered as arising out of one occurrence.


Prior to 1987, Truck had set up one claim file for each policy year. Truck did not allocate indemnity
and expenses for any individual asbestos claimant to more than one policy year but instead
allocated payments to policy years by using a single date of loss to place the claimant within a
single, specific policy year.


Beginning in approximately 1987, Truck established the Convention, under which it set up a master
asbestos claim file for each policy year that broke down each indemnity payment and expense
item (per claimant) into the number of years of exposure to Kaiser's product(s) and prorated it into
each policy year.


Kaiser agreed to this allocation method for deductible billing purposes, as it was beneficial to
Kaiser, but Kaiser reserved its rights to challenge Truck's allocation of indemnity payments later.


During this coverage action, which began in 2001, Kaiser has taken different positions on the
number of occurrences giving rise to ABIC, including its allegations that ABIC arise from a single
occurrence, and that ABIC arise from a small number of occurrences.


Until the January 2007 LMI decision, Truck and Kaiser both believed the number of occurrences
arising from ABIC and Kaiser's per occurrence deductible obligation as called for under the Truck
policies were unresolved questions of law that a court would ultimately have to decide.


b. Facts Relating to Truck's Deductible Billings


Each of Truck's policies requires Kaiser to pay a deductible for each occurrence and, in most
cases, a deductible for certain specified loss adjustment expenses. From December 31, 1964
through December 31, 1968, Kaiser was responsible for a $5,000.00 deductible per occurrence
(per occurrence deductible) plus certain specified loss adjustment expenses. From January 1, 1968
through December 31, 1968, Kaiser was responsible for a $15,000.00 “per-occurrence” deductible
plus loss adjustment expenses. From January 1, 1969 through December 31, 1973, Kaiser was
responsible for a $5,000.00 “per-occurrence” deductible plus certain specified loss adjustment
expenses. From January 1, 1974 through December 31, 1975, Kaiser was responsible only for a
$5,000.00 per occurrence deductible. From January 1, 1976 through March 31, 1981, Kaiser was
responsible for a $50,000.00 “per-occurrence” deductible plus certain specified loss adjustment
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expenses. From April 1, 1981 through April 1, 1983, Kaiser was responsible for a $100,000.00
per occurrence deductible plus certain specified loss adjustment expenses.


*7  Under the Convention Truck established in 1987, Truck charged and Kaiser paid one
per occurrence deductible for the Truck policy years 1973-1983. Before this action was filed,
Kaiser was charged by and had paid to Truck per occurrence deductibles of $420,000.00,
allocated loss adjustment expense deductibles of $916,844.88, and unallocated loss adjustment
expense deductibles of $59,500.00 for asbestos-related litigation. The $420,000.00 per occurrence
deductibles were already credited to Kaiser. In the event Truck's 2007 billings for per occurrence
deductibles are not barred by Kaiser's defenses, the allocated and unallocated expenses paid by
Kaiser to Truck shall be credited to Kaiser. The expenses paid by Kaiser are subject to Truck's
right to a credit, which Kaiser disputes, for $362,776.06 that Kaiser received as a result of the
Fireman's Fund settlement agreement.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each ABIC settlement.
As a result, Kaiser funded approximately 10 percent of ABIC settlement payments from July 1,
2004 through February 1, 2006.


In a letter dated August 31, 2004, Kaiser objected to Truck's allocation of indemnity payments
to it. In its letter, Kaiser selected the 1974 or 1975 Truck policy years to respond to ABIC and
cited Aerojet, supra, 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909 and Armstrong, supra, 45
Cal.App.4th 1, 52 Cal.Rptr.2d 690, as a basis for its selection.


In October 2004, Truck sought summary adjudication on its claims that ABIC were a single
occurrence, that Truck had paid the occurrence limits for each primary policy it issued to Kaiser,
and that Truck thus had no further obligation to defend or indemnify Kaiser. (LMI, supra, 146
Cal.App.4th at pp. 652–653, 53 Cal.Rptr.3d 154.)


When the trial court granted Truck's motion in January 2006, Truck withdrew all defense and
indemnity for ABIC, effective February 1, 2006. Thereafter, Kaiser incurred 100 percent of defense
and indemnity for each ABIC pending and settled after that date.


As noted above, in a January 9, 2007 decision, this court reversed the trial court's summary
adjudication order, holding that an “occurrence” for purposes of determining per occurrence limits
and deductibles meant “injurious exposure to asbestos,” and it remanded the case to the trial court
for a factual determination of how many “occurrences” gave rise to ABIC. (LMI, supra, 146
Cal.App.4th at pp. 651, 672, 53 Cal.Rptr.3d 154.)
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In a January 24, 2008 order, the trial court ruled that each asbestos-related bodily injury claim
shall be deemed to have been caused by a separate and distinct occurrence within the meaning
of the Truck policies.


Following the January 2007 LMI decision, Truck acknowledged it owed Kaiser a complete defense
and indemnity under its 1974 policy, retroactive to July 1, 2004, and resumed the defense and
indemnity of ABIC as of September 1, 2007. Kaiser had paid $25,988,284.05 in defense costs and
$51,464,477.35 in indemnity costs between July 1, 2004 and September 1, 2007 for ABIC that
were covered under Truck's 1974 policy.


By letter dated July 23, 2007, Truck calculated, billed and—from amounts it otherwise owed
to Kaiser at that time—withheld various sums from its reimbursement payment, including
$9,521,158.50 in per occurrence deductibles under the 1974 policy that Truck claimed it was owed
by Kaiser.


Since its July 23, 2007 billing, Truck has continued to bill Kaiser for a separate per occurrence
deductible on each ABIC resolved with payment. Truck billed Kaiser $1,264,000.00 on August 12,
2009 (which Kaiser paid on September 10, 2009), and $2,245,500.00 on October 4, 2013 (which
Kaiser has not yet paid).


Truck's July 23, 2007 per occurrence deductibles billing was the first time Truck asked Kaiser to
pay a separate deductible for each claimant, and Kaiser did not object to Truck's per occurrence
deductible billing on grounds it was untimely until after July 23, 2007.


The Truck policy issued to Kaiser effective January 1, 1974 contains the following language
concerning Kaiser's obligation to pay a deductible to Truck: “$5,000 shall be deducted from the
total amount to be paid for all damages which the Insured becomes legally obligated to pay on
account of each occurrence.”


*8  Truck filed its second amended complaint in this action on August 23, 2007, alleging for the
first time (in paragraph 51) that Kaiser owed a separate per occurrence deductible for each ABIC.


For the 1,472 ABIC resolved with payment before August 23, 2003, four years before Truck filed
its second amended complaint, Truck withheld deductibles on July 23, 2007 from its payment for
Kaiser's reimbursement in the amount of $6,629,391.00.


For the 802 ABIC resolved with payment before October 1, 2000, four years before Truck filed its
first amended complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from
its payment for Kaiser's reimbursement in the amount of $3,235,496.00.
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For the 426 ABIC resolved with payment before April 30, 1997, four years before Truck filed
its original complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from its
payment for Kaiser's reimbursement in the amount of $1,657,003.50.


c. Facts Relating to Truck's Equitable Allocation


i. Kaiser's Asbestos Claims


Kaiser manufactured asbestos-containing products at 10 different facilities from the 1940s through
the 1970s. (LMI, supra, 146 Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Sometime in the late
1970s, Kaiser began to tender to Truck bodily injury claims resulting from exposure to Kaiser's
products containing asbestos. By October 2004, more than 24,000 claimants had filed products
liability actions against Kaiser, and Truck's indemnity payments exceeded $50 million.


ii. Commencement of This Action


In April 2001, Truck filed a declaratory relief action asserting its aggregate limit policies
(1965-1970 and 1980-1983) were exhausted, it paid all applicable per occurrence limits on the
non-aggregate limit policies, and thus had no further duty to indemnify Kaiser for asbestos claims.
This initial complaint did not make any allegations concerning deductibles. Kaiser cross-claimed,
alleging that all the asbestos claims arose from one occurrence and sought a declaration that it was
responsible for only one deductible. Kaiser also sought a declaration of coverage under the excess
policies in the event the Truck policies were deemed exhausted. (LMI, supra, 146 Cal.App.4th at
p. 652, 53 Cal.Rptr.3d 154.)


B. THE CONVENTION
As noted above, in the 1980s, when Kaiser began to receive asbestos claims, California law did
not define what constituted an “occurrence” with respect to ABIC. Before 1987, Truck set up one
claim file for each policy year, but did not allocate payments for any individual claimant to more
than one policy year. Instead, Truck used a single date of loss.


Beginning in 1987, Truck adopted the Convention pursuant to which Truck set up a “master” claim
file for each policy. Truck broke each of Kaiser's asbestos claims into indemnity and expenses and
allocated it across the number of years of exposure to Kaiser's products, thereby prorating it into
each applicable policy year. Under the Convention, Kaiser paid one deductible per policy year for
the policy years 1973-1983, rather than one deductible per occurrence. 7
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7 The trial court observed in its Phase I Statement of Decision that the Convention benefitted
both parties. LMI explained, “[u]nder the 1964 policy, Kaiser was responsible for the first
$5,000 of loss for each ‘occurrence’; by 1981, the per occurrence deductible was $100,000.
Thus, Kaiser's share of the total asbestos liability increases as the number of occurrences
increases. Additionally, although asbestos claims against Kaiser collectively exceed tens of
millions of dollars, many individual claims apparently are within the applicable deductibles.
Thus, if each claim is treated as a separate occurrence, Kaiser may have no coverage for a
substantial number of claims.” (LMI, supra, 146 Cal.App.4th at p. 653, fn. 2, 53 Cal.Rptr.3d
154.) In addition, the Convention benefitted Truck's reinsurers because if Truck's indemnity
payments were based upon a separate occurrence for each claimant, the payments would
likely not implicate the reinsurers’ obligations because most asbestos claims would be settled
for small amounts. Under Truck's reinsurance agreement Truck paid $150,000 for each
occurrence and the reinsurers paid everything in excess of that.


*9  Although the parties adhered to the Convention, they never reached an express agreement
concerning the definition of “occurrence” and hence a final resolution of how deductibles would
be allocated. Instead, during the time the Convention was in effect, the parties agreed it was an
interim arrangement not in writing, and that the definition of an “occurrence” was an unresolved
question of law.


As noted above, at the time the Convention was initiated, what constituted an “occurrence” for
purposes of calculating per occurrence limits and per occurrence deductibles with respect to ABIC
was an open legal question. Thus, Truck and Kaiser were uncertain of how to bill the losses
and how to calculate any deductibles. Testimony at the Phase I trial showed Truck instigated
the Convention and Kaiser, under a unilateral reservation of rights, agreed to the Convention's
procedure for deductible billing purposes because it benefitted from it.


For example, in a June 1991 letter concerning deductible billings, Kaiser stated that “Kaiser hereby
reserves its right to further consider and, as may be appropriate with respect to policy terms
and conditions, to challenge the convention established by [Truck] of combining all asbestosis
claims into one master claim per policy period[.]” Kaiser's general counsel Carl Pagter stated that
under the Convention, the parties treated the deductible as arising from a single claim. The parties
recognized the issue was open until decided by a court. Kaiser, however, realized at some time in
the future the legal issue of what constituted an occurrence would be decided.


Truck acquiesced (as stated by Truck employee Dennis Patterson) that “there was a general
understanding that this was a mutually agreed-upon method of allocating and billing for Kaiser's
asbestos claims, and that if, ... the case law changed, that we may have to do it some different way.
So I think there was always an understanding that both parties reserved the right.” Truck sought
and received concurrence in the Convention from its reinsurers.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic280891e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


During the course of this coverage action, Kaiser took different positions on the number of
occurrences giving rise to asbestos claims, including the position that such claims arose from a
single occurrence, or that asbestos claims arose from a small number of occurrences.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each asbestos
settlement. As a result, Kaiser funded approximately 70 percent of settlement payments from July
1, 2004 through February 1, 2006.


1. Truck's October 2004 Summary Judgment Motion


In October 2004, Truck sought summary judgment on its exhaustion claim. (LMI, supra, 146
Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Truck argued the per occurrence limit in the policies
capped its liability for injuries arising from any one occurrence. (Ibid.) Furthermore, it argued,
because it had paid the occurrence limits for each primary policy, it had no further indemnification
obligation to Kaiser. (Id. at p. 653, 53 Cal.Rptr.3d 154.) Truck based this argument on the
Convention's one-occurrence-per year-structure and on its assertion that the occurrence was “ ‘the
design, manufacture and distribution by Kaiser and its subsidiaries of asbestos-bearing products,’
” rather than each claimant's exposure to asbestos. (Ibid.) As a result, it contended the indemnity
payments made exceeded the per occurrence limits in the policies. (Ibid.) Truck also relied on the
parties’ course of conduct in paying a single deductible per policy year and asserted this conduct
supported its interpretation of the policies. (Ibid.) Kaiser agreed the asbestos claims resulted from
a single annual occurrence, but contended that neither it nor Truck ever believed they reached an
agreement on the number-of-occurrences issue and that Kaiser retained the right to challenge it.
(Ibid.)


*10  The trial court granted Truck's motion, finding that “as a matter of law, ... the manufacture
and decision to place asbestos into products by the Kaiser entities constituted a single occurrence
under the applicable policies.” (LMI, supra, 146 Cal.App.4th at p. 655, 53 Cal.Rptr.3d 154.) The
trial court concluded the policies were exhausted. (Ibid.) After the trial court's January 2006 ruling,
Truck withdrew its defense and indemnity from Kaiser as of February 1, 2006.


2. The LMI Decision and the Meaning of an “Occurrence”


As noted above, in LMI, this court disagreed with the trial court's summary judgment ruling
on the “occurrence” issue, and rejected Truck's position. (LMI, supra, 146 Cal.App.4th at pp.
651, 672, 53 Cal.Rptr.3d 154.) After noting that the dispute centered on the policies dating from
1971 to 1980 (which contained no aggregate limits, only per occurrence limits), this court held
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each “occurrence” under the policy was the claimant's exposure to Kaiser's asbestos containing
products, not Kaiser's manufacture of asbestos containing products. (Id. at pp. 660, 53 Cal.Rptr.3d
154.) “[W]e conclude that the parties did not understand or intend ‘event’ to mean “ ‘anything
that happens,’ ” including ‘the conscious inclusion of asbestos in products manufactured and
distributed by the policyholder.’ .... Instead, we conclude that the parties intended ‘event’ to
mean an identifiable, single injury-causing episode—an ‘accident’ under the older CGL form—as
distinct from ‘continuous or repeated exposure.’ ” (Id. at p. 662, 53 Cal.Rptr.3d 154.) The case was
remanded for a factual determination of the number of occurrences. (Id. at p. 672, 53 Cal.Rptr.3d
154.)


Following LMI, Truck resumed its indemnity obligations to Kaiser retroactively to July 1, 2004.
Also based on LMI, Truck filed its second amended complaint in August 2007, asserting it was
entitled to payment of a separate deductible for each asbestos claim it had paid or would pay,
and that this method of deductible assessment accrued with the 2007 LMI decision. This was the
first time Truck assessed a deductible for each claimant, and Truck withheld $9,521,158.20 in per
occurrence deductibles from amounts owed to Kaiser. This included $6,629,391.00 in deductibles
that predated Truck's second amended complaint by more than four years.


In response to Truck's assessment of the deductibles, Kaiser filed a third amended cross-complaint,
asserting Truck had not exhausted the policy limits for asbestos claims, Kaiser was entitled to
select an insurance policy during any triggered policy year pursuant to Armstrong, and Kaiser was
only responsible for the deductible and/or loss expenses per the policies.


In January 2008, pursuant to the holding of LMI, the trial court confirmed that each asbestos claim
would be deemed to have been caused by a separate occurrence.


C. PHASE I TRIAL
Kaiser asserted Truck's claims for deductibles accrued at the time each claim was paid, and not
with the January 2007 decision in LMI. As a result, Kaiser contended any claim for a deductible
assessed more than four years before Truck's August 23, 2007 second amended complaint was
untimely under the four-year bar of Code of Civil Procedure section 337. Truck asserted that
Kaiser's acquiescence in Truck's billing Convention and the parties’ respective reservations of
rights with respect to the deductible in effect barred any statute of limitations defense.


1. Evidence
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The Phase I trial commenced in November 2014 and addressed the issue of when Truck's claim
for unpaid deductibles accrued under the policies as interpreted by LMI. The trial was conducted
based upon stipulated facts, documentary evidence, and deposition testimony.


2. Trial Court Ruling


*11  In its statement of decision, the trial court identified a “breach” as the non-payment of
a per occurrence deductible under the 1974 policy. The trial court reasoned the parties were
operating under the Convention, treating each claim as arising from one occurrence, and billing
one deductible per policy year. The court observed that with respect to the right to challenge the
deductible calculation, the parties agreed “both sides were willing to go along without prejudice
to each other's rights in the future.” Further, each party believed the calculation, whether annual
or per occurrence, was an unresolved question of law resulting from ambiguities in the policy.
Finally, Kaiser did not challenge the Convention before 2007.


As a result, the trial court concluded that deductibles for individual claims “could not have been
‘available’ until this critical issue had been decided by the Court of Appeal [in LMI], and could
not have accrued until that time.” The trial court observed that LMI identified the issue— “the
meaning of ‘occurrence’ ” in a CGL policy “as applied to bodily injuries caused by exposure to
asbestos”—as one of “first impression.”


The trial court found there was no consequence to the lack of a tolling agreement because one
would only have been required if the claims had in fact accrued before LMI. Even if the statute of
limitations began to run at a time earlier than LMI, the court found the parties’ reservation of rights
essentially operated as a tolling agreement. Because it determined the claim did not accrue until
LMI, the trial court found equitable estoppel did not apply and the question of waiver was moot.
“The weight of evidence before the court shows that both Truck and Kaiser were always operating
under the assumption that the convention controlled the number of occurrences, and hence, the
number of deductibles—notwithstanding the mutual view held by both parties that the ‘number of
occurrences’ issue was unresolved and would ultimately have to be decided by the courts.”


Finding the parties did not dispute Truck's calculation of $9,521,158.50 in offsets, the trial court
ruled Truck properly assessed deductibles Kaiser owed for all claims settled before August 23,
2003 (four years before the filing of Truck's second amended complaint).


D. STANDARD OF REVIEW
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Where, as here, the relevant facts are undisputed, it is a question of law whether a claim is barred by
the statute of limitations. Accordingly, we apply the de novo standard of review. (Aryeh v. Canon
Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d 827, 292 P.3d 871.)


E. DISCUSSION


1. Truck's Claim for Deductibles Accrued When
Truck Paid or Otherwise Resolved Each Claim


The parties dispute when the claim for each deductible accrued. Kaiser asserts it was when each
deductible was or could have been assessed on a claim. Truck asserts its claims did not accrue
until LMI defined an “occurrence.” We agree with Kaiser.


The statute of limitations is a legislatively prescribed time period to bring a cause of action.
(Gilkyson v. Disney Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1341, 198 Cal.Rptr.3d 611.)
It aims to promote the diligent assertion of claims and “ ‘ensure defendants the opportunity to
collect evidence while still fresh,’ ” while providing “ ‘repose and protection from dilatory suits
once excess time has passed.’ [Citation.]” (Ibid.) “Under the statute of limitations, a plaintiff must
bring a cause of action within the limitations period applicable thereto after accrual of the cause
of action. [Citations.]” (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397, 87 Cal.Rptr.2d 453,
981 P.2d 79.)


For breach of a written contract, the period is four years from the time the claim accrues. (Code Civ.
Proc., § 337.) The elements of a cause of action for breach of contract are: the contract, plaintiff's
performance or excuse for nonperformance, defendant's breach, and the resulting damages to
plaintiff. (Coles v. Glaser (2016) 2 Cal.App.5th 384, 391, 205 Cal.Rptr.3d 922.) Generally, a claim
for breach of contract accrues when all these elements have occurred. (Howard Jarvis Taxpayers
Assn. v. City of La Habra (2001) 25 Cal.4th 809, 815, 107 Cal.Rptr.2d 369, 23 P.3d 601 [statute of
limitations runs from occurrence of the last element essential to the cause of action].) To determine
whether a breach has occurred, we look to the terms of the contract. (Weddington Productions,
Inc. v. Flick (1998) 60 Cal.App.4th 793, 811, 71 Cal.Rptr.2d 265.)


*12  Pursuant to the language of the policies, “$5,000 shall be deducted from the total amount to
be paid for all damages which the Insured becomes legally obligated to pay on account of each
occurrence.” (Emphasis added.) Thus, Truck's claim for a deductible accrued when Truck became
obligated to indemnify Kaiser and assess a deductible. (See, e.g., Specialty Nat'l Ins. Co. v. U-
Save Auto Rental of Am., Inc. (M.D. Fla. Nov. 12, 2008, Civ. A. No. 8:07-cv-878-33MAP), 2008
WL 4888864, 2008 U.S.Dist. Lexis 94931 (Specialty).) Specialty involved the timeliness of an
insurer's suit for unpaid deductibles. (Id. at p. 8, 52 Cal.Rptr.2d 690.) The insurer argued it could not
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have brought suit against the insured until it demanded reimbursement of the deductibles and the
insured refused payment, because at that time the insurer would be damaged. (Id. at pp. 11–12, 52
Cal.Rptr.2d 690.) Specialty held the deductibles claim accrued when the insurer settled the claims
—nothing in the contract prevented the insurer from demanding payment at any time. Its claim for
deductibles due before the statute of limitations bar date was therefore untimely. (Id. at pp. 17–
18, 52 Cal.Rptr.2d 690) The court observed that statutes of limitation were designed to prevent
parties from sleeping on their rights. (Id. at p. 17, 52 Cal.Rptr.2d 690.) Similarly, Hahn Automotive
Warehouse, Inc. v. Am. Zurich Ins. Co. (2012) 18 N.Y.3d 765, 768-769, [967 N.E.2d 1187], 944
N.Y.S.2d 742 (Hahn) involved the inadvertent failure to bill for deductibles not discovered until an
audit performed six years after the statute of limitations had expired. Hahn held the claim accrued
with the right to demand payment. (Id. at pp. 770–771, 967 N.E.2d 1187, 944 N.Y.S.2d 742.)


Under this authority, and Truck's policy language, Truck's claim for deductibles arose at the time it
first made indemnity payments for a claim, whether by settlement or judgment, unless the parties
agreed to toll the statute of limitations or there was a waiver of the statute of limitations by Kaiser.


2. LMI Did Not Revive Stale Claims


Kaiser asserts LMI was retroactive and did not create a new deductible claim or revive old claims.
According to Kaiser, Truck always had the ability to charge Kaiser a deductible for each ABIC
under the language of its policies; LMI did not create that right. We agree.


“ ‘The general rule is that judicial decisions are given retroactive effect. [Citation.] Departure
from that rule is limited to those narrow circumstances in which considerations of fairness and
public policy preclude retroactivity....’ [Citation.]” (Doe v. San Diego-Imperial Council (2015)
239 Cal.App.4th 81, 90, 190 Cal.Rptr.3d 755.) “The exception to the principle of retroactivity
is inapplicable where ... a court is deciding a legal question in the first instance, rather than
overturning prior appellate decisions. [Citation.]” (Id. at p. 91, 190 Cal.Rptr.3d 755; see also
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 573, 229 Cal.Rptr.3d 347,
411 P.3d 528 [judicial decision retroactive where party “cannot claim reasonable reliance on settled
law.”].)


Here, LMI decided an issue of first impression. (LMI, supra, 146 Cal.App.4th at p. 651, 53
Cal.Rptr.3d 154 [the meaning of “occurrence” as used in per occurrence limits and deductibles
in a CGL policy as applied to bodily injuries caused by exposure to asbestos is “an issue of first
impression in this state.”].) Truck, therefore, could not have reasonably relied on contrary authority
prior to the decision in LMI because no such authority existed. Accordingly, we agree with Kaiser
that the holding in LMI (“occurrence” as used in the policies at issue with respect to per occurrence
limits and deductibles means injurious exposure to asbestos) applies retroactively.
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3. A “Reservation of Rights” Did Not Toll the Four-Year Statute of Limitations


a. A Reservation of Rights, Without More, Is Not a Tolling Agreement


We reject Truck's assertion that the reservation of rights tolled the running of the statute of
limitations. 8  A statute of limitations may be tolled by express agreement of the parties. (See,
e.g., Wind Dancer Production Group v. Walt Disney Pictures (2017) 10 Cal.App.5th 56, 79, 215
Cal.Rptr.3d 835.) Here, there is no such express agreement, and furthermore, the record does not
demonstrate the parties agreed to such an implied term. “ ‘The only distinction between an implied-
in-fact contract and an express contract is that, in the former, the promise is not expressed in words
but is implied from the promisor's conduct. [Citations.] Under the theory of a contract implied in
fact, the required proof is essentially the same as ... [on an] express contract, with the exception
that conduct from which the promise may be implied must be proved. [Citation.]’ ” (Chandler v.
Roach (1957) 156 Cal.App.2d 435, 440, 319 P.2d 776, emphasis omitted.) Indeed, the record is
silent on whether the parties intended to toll or waive any statute of limitations with respect to the
deductibles. At most, the evidence presented details the parties’ understanding of the Convention
and its purpose and effect. Other than the parties’ joint realization that at some point the law would
be clarified, there is nothing further. This is consistent with the fact that the Convention was, in
the words of Kaiser, “not really an agreement” but merely a procedure under which they agreed
to operate.


8 Reservations of rights commonly occur in the insurance context when an insurer notifies its
insured that it will furnish a defense to the injured party's suit against the insured but at the
same time reserves the right to refuse to indemnify the insured against any judgment on the
ground that the claim was not covered under the policy, and to withdraw its defense upon
the same ground. (Truck Ins. Exchange v. Superior Court (1996) 51 Cal.App.4th 985, 994,
59 Cal.Rptr.2d 529.) Such a reservation of rights prevents waiver of coverage defenses: the
insurer meets its obligation to furnish a defense without waiving its right to assert coverage
defenses against the insured later. (Blue Ridge Ins. Co. v. Jacobsen (2001) 25 Cal.4th 489,
497–498, 106 Cal.Rptr.2d 535, 22 P.3d 313.) Thus, in that context a reservation of rights is
used to separate the insurer's indemnity obligation from its defense obligation and does not
involve the statute of limitations because the insured's claim has already accrued at the time
of litigation and the statute is no longer running. Such an open-ended reservation of rights
in that context has no effect upon the statute of limitations.


*13  Nonetheless, Truck asserts that final collection of the deductibles was tolled until the time for
performance ripened with LMI's ruling on the definition of an “occurrence.” Because deductibles
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would have normally accrued with the settlement of each claim, Truck asserts the reservation
of rights rendered the policies executory contracts because each deductible was subject to later
change. (See Civ. Code, § 1661 [executed contract is one in which the object has been fully
performed; all others are executory]; State Comp. Ins. Fund. v. WallDesign, Inc. (2011) 199
Cal.App.4th 1525, 1529-1530, 132 Cal.Rptr.3d 352 [statute of limitations does not run on an
executory contract until the time for full performance has arrived.].) Thus, Truck argues the time
for “full performance,” namely, identification of the method of deductible assessment as being
per-claim, and accrual of the statute of limitations, did not occur until the 2007 LMI decision.


Because Truck's approach reads the Convention too broadly and finds no support in the record, we
disagree. Truck relies on Schuler v. Community First National Bank (Wyo. 2000) 999 P.2d 1303
for the proposition that “[a]s a general rule, if the parties mutually adopt a mode of performing their
contract differing from its strict terms or if they mutually relax the contract's terms by adopting a
loose mode of executing them, neither party can go back upon the past and insist upon a breach
because the contract was not fulfilled according to its letter. [Citation.]” (Id. at p. 1305, fn. 1; see
also Ghirardelli v. Peninsula Properties Co. (1940) 16 Cal.2d 494, 498, 107 P.2d 41 (Ghirardelli)
[where parties agreed no payment due until account of trustee rendered, statute of limitations did
not run].) That is not the case here. We see no reason why the parties, had they actually agreed
to toll the statute of limitations, would not enter into a written agreement to that effect or bring a
declaratory relief action. Further, unlike Ghirardelli, there was no agreement to defer performance.


b. The Discovery Rule Does Not Apply


In an attempt to avoid this result, Truck asserts the discovery rule and claims it only discovered
after LMI that it was injured by the Convention and thus the four-year statute of limitations did
not begin to run until LMI. (See, e.g., April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805,
831, 195 Cal.Rptr. 421 [in breach of contract action, claim accrued when plaintiffs discovered
they were harmed].) The discovery rule “may be applied to breaches [of contract] which can be,
and are, committed in secret and, moreover, where the harm flowing from those breaches will
not be reasonably discoverable by plaintiffs until a future time.” (Id. at p. 832, 195 Cal.Rptr. 421;
Gryczman v. 4550 Pico Partners, Ltd. (2003) 107 Cal.App.4th 1, 5, 131 Cal.Rptr.2d 680 [discovery
rule applicable to breach of contract action where defendant “not only breached the contract ‘within
the privacy of its own offices’ but the act which constituted the breach ... was the very act which
prevented plaintiff from discovering the breach.”].)


Under the discovery rule, the plaintiff must show that, “despite diligent investigation of the
circumstances of the injury, he or she could not have reasonably discovered facts supporting the
cause of action within the applicable statute of limitations period.” (Fox v. Ethicon Endo-Surgery,
Inc. (2005) 35 Cal.4th 797, 809, 27 Cal.Rptr.3d 661, 110 P.3d 914.)
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But the discovery rule applies to ignorance of the facts, not the law. (Love v. Fire Ins. Exchange
(1990) 221 Cal.App.3d 1136, 1144-1145, 271 Cal.Rptr. 246 [knowledge of the facts, rather than
knowledge of available legal theories or remedies, starts the statute of limitations].) Our Supreme
Court's decision in Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 245 Cal.Rptr. 658, 751 P.2d
923 (Jolly) is closely on point. In Jolly, the plaintiff delayed bringing suit for injuries resulting
from her mother's use of diethylstilbestrol (DES), while plaintiff was in utero, because she could
not identify and name the specific manufacturer of the drug supplied to her mother. (Id. at pp.
1107–1108, 245 Cal.Rptr. 658, 751 P.2d 923.) Appellate case law prevailing at the time plaintiff
discovered the facts creating her cause of action held a plaintiff must identify the manufacturer of
the drug. (Id. at pp. 1114, 1116, 245 Cal.Rptr. 658, 751 P.2d 923.) In Sindell v. Abbott Laboratories
(1980) 26 Cal.3d 588, 163 Cal.Rptr. 132, 607 P.2d 924 (Sindell), however, our Supreme Court held
a plaintiff who was harmed by DES and who was unable to identify the particular manufacturer
could state a cause of action by joining defendants that manufactured a substantial percentage of
the market for the drug. (Id. at pp. 612–613, 163 Cal.Rptr. 132, 607 P.2d 924; Jolly, supra, at p.
1108, 245 Cal.Rptr. 658, 751 P.2d 923.) In Jolly, the plaintiff filed her complaint less than one year
after Sindell, but more than one year after her action would ordinarily be deemed to have accrued.
(Jolly, supra, at pp. 1108, 1113–1114, 245 Cal.Rptr. 658, 751 P.2d 923.) She therefore attempted
to avoid the bar of the one-year statute of limitations by arguing that the issuance of the court's
opinion in Sindell was what started the limitations period running. (Jolly, supra, at p. 1114, 245
Cal.Rptr. 658, 751 P.2d 923.) The Jolly court rejected her argument, holding the decision in Sindell
did not constitute a “fact” that activated the one-year statute of limitations: “Sindell demonstrated
the legal significance of facts already known to plaintiff. The statute had started to run for plaintiff
well before Sindell was decided.” (Jolly, supra, at p. 1115, 245 Cal.Rptr. 658, 751 P.2d 923.)


*14  Like the plaintiff in Jolly, Truck was fully informed of the facts, precluding application of
the discovery rule. The only unknown was the legal issue of how California courts would construe
“occurrence” with respect to calculating deductions for ABIC. Truck's argument incorrectly asserts
that uncertainty about a legal issue has the same effect as ignorance of factual issues, such as the
existence of an injury.


c. There Is No Equitable Tolling


Truck further asserts that under the doctrine of equitable tolling, the statute of limitations did not
run because Kaiser obtained the benefits of lower deductible payments and it cannot equitably
avoid the burdens of LMI. Equitable tolling has no place here. Equitable tolling is a judicially
created, nonstatutory doctrine that suspends or extends a statute of limitations as necessary to
ensure fundamental practicality and fairness. (Saint Francis Memorial Hospital v. State Dept. of
Public Health (2020) 9 Cal.5th 710, 716–717, 265 Cal.Rptr.3d 121, 467 P.3d 1033.) “The doctrine
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applies ‘occasionally and in special situations’ to ‘soften the harsh impact of technical rules which
might otherwise prevent a good faith litigant from having a day in court.’ [Citation.]” (Id. at pp.
719–720.) There is no reason to apply the doctrine where, as here, the parties were fully aware that
controlling law was uncertain, were sophisticated and assisted by competent counsel, and could
have protected their right to bring suit by either bringing suit or executing a tolling agreement.


d. Kaiser is Not Equitably Estopped to Assert the Statute of Limitations


Finally, Kaiser is not equitably estopped to assert the bar of the statute of limitations merely
because it agreed to the Convention. The doctrine of equitable estoppel is founded on principles of
equity and fair dealing. (Krolikowski v. San Diego City Employees’ Retirement System (2018) 24
Cal.App.5th 537, 564, 234 Cal.Rptr.3d 499.) It provides that a party may not deny the existence
of facts if that party has intentionally led others to believe a particular circumstance to be true and
to rely upon that belief to their detriment. (Ibid.) “““Generally speaking, four elements must be
present in order to apply the doctrine of equitable estoppel: (1) the party to be estopped must be
apprised of the facts; (2) he [or she] must intend that his [or her] conduct shall be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended; (3) the
other party must be ignorant of the true state of facts; and (4) he or she must rely upon the conduct
to his [or her] injury.’ ” ...’ [Citation.]” (Id. at pp. 564–565.) Nothing in the record supports an
assertion that Truck was unaware of the true state of the relevant facts. Moreover, Truck knew the
Supreme Court had yet to define “occurrence” in the context of calculating deductibles for ABIC.


4. Code of Civil Procedure Section 360.5 Requires a Writing,
Renewed Every Four Years, for Waiver of the Statute of Limitations


Kaiser correctly notes that waiver of the statute of limitations cannot, as Truck asserts, be created
by implication. Code of Civil Procedure section 360.5 states, in relevant part: “No waiver shall
bar a defense to any action that the action was not commenced within the time limited by this title
unless the waiver is in writing and signed by the person obligated. No waiver executed prior to the
expiration of the time limited for the commencement of the action by this title shall be effective for
a period exceeding four years from the date of expiration of the time limited for commencement
of the action by this title and no waiver executed after the expiration of such time shall be effective
for a period exceeding four years from the date thereof, but any such waiver may be renewed
for a further period of not exceeding four years from the expiration of the immediately preceding
waiver.”


*15  Truck's reliance on Don Johnson Productions, Inc. v. Rysher Entertainment LLC (2012) 209
Cal.App.4th 919, 147 Cal.Rptr.3d 590 (Don Johnson) is misplaced. Truck relies on Don Johnson
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for the proposition that an “equitable tolling agreement can exist independent of a written waiver
of the statute of limitations.” In Don Johnson, the court held section 360.5 applies to waivers of
the statute of limitations, not tolling agreements; thus, it was not necessary for the parties to renew
their written tolling agreement after four years. (Don Johnson, supra, at p. 930, 147 Cal.Rptr.3d
590.) Here, however, as discussed in sections E.3.a and E.3.c, ante, there is no evidence in the
record that the parties intended to toll the statute of limitations, and, in any event, there is no reason
to apply the equitable tolling doctrine here. Accordingly, for the statute of limitations to permit
the assertion of pre-2003 claims, Kaiser must have affirmatively and in writing waived the statute.
The record contains no such written waiver.


5. Truck's Claimed Setoff Can Apply Only to Those
Deductibles Not Barred by the Statute of Limitations


a. Factual Background and Trial Court Ruling


In its Third Amended Complaint, Truck's first cause of action sought a declaratory judgment “that
it must pay a net total of its per[ ]occurrence limit minus the applicable deductible for any ABIC,
and that it is not liable to Kaiser ... for any additional amounts.” In its answer to Kaiser's Third
Amended Cross Complaint, Truck asserted as its tenth affirmative defense that “[t]o the extent
Truck may be held liable to Kaiser, Truck is entitled to set off from any such liability amounts owed
to Truck by Kaiser.” In its Phase I trial brief, Truck alleged that “[w]ith no breach and no statute of
limitations bar, Truck was entitled to offset the full $9,521,158.50 for a $5,000 deductible per ABIC
under the 1974 policy. Truck acknowledges that with this outcome it owes Kaiser $613,968.82, in
reimbursement for allocated and unallocated expenses Kaiser had paid under policies other than
the 1974 policy.... Thus, [Truck asserts,] because [it] was entitled to offset the whole $9,521,158.50
in deductible billings, [it] owes Kaiser [only] $613,968.82, representing allocated and unallocated
loss expenses Kaiser previously paid Truck.” The trial court found Truck's setoff claim “could not
have been ‘available’ until [LMI] and could not have accrued until that time.” The court concluded
that Truck properly offset amounts for ABIC settled before 2003.


b. Truck's Setoff Claim Does Not Revive Stale Deductible
Claims But Only Permits Offset Against Post-2003 Deductibles


Both parties assert waiver with respect to the setoff issue. Truck asserts Kaiser's failure to address
the setoff nature of its deductible claim waives its limitations period argument, which operates
differently for a setoff defense, while Kaiser argues Truck did not raise the setoff issue at trial.
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As discussed above, the record demonstrates the issue was raised by both parties and ruled on by
the trial court.


In any event, Truck's setoff claim does not revive pre-2003 deductibles or permit the parties to
revisit those claims in any fashion. Code of Civil Procedure section 431.70 allows the offsetting
of cross-demands that have coexisted at some point in time, notwithstanding that one of the
claims is now barred by the statute of limitations. (Jones v. Mortimer (1946), 28 Cal.2d 627, 633,
170 P.2d 893; Sunrise Produce Co. v. Malovich (1950) 101 Cal.App.2d 520, 523, 225 P.2d 973
[applying previous version of section 431.70].) Section 431.70 provides that where cross-demands
for money exist between plaintiff and defendant, defendant “may assert in the answer the defense
of payment.” 9  In general, a setoff prevents the superfluous exchange of money between parties
and is asserted at the end of litigation. (Los Angeles Unified School Dist. v. Torres Construction
Corp. (2020) 57 Cal.App.5th. 480, 500, 271 Cal.Rptr.3d 523.) The affirmative defense of setoff is
equitable in nature. (Granberry v. Islay Investments (1995) 9 Cal.4th 738, 743–744, 38 Cal.Rptr.2d
650, 889 P.2d 970.)


9 Code of Civil Procedure section 431.70 provides: “Where cross-demands for money have
existed between persons at any point in time when neither demand was barred by the statute
of limitations, and an action is thereafter commenced by one such person, the other person
may assert in the answer the defense of payment in that the two demands are compensated so
far as they equal each other, notwithstanding that an independent action asserting the person's
claim would at the time of filing the answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations, the relief accorded
under this section shall not exceed the value of the relief granted to the other party.”


*16  Code of Civil Procedure section 431.70 does not toll running of statutes of limitations, but
permits assertion of setoff—if at the time of the assertion of underlying claim—the statute of
limitations has not run. (See Safine v. Sinnott (1993) 15 Cal.App.4th 614, 618-619, 19 Cal.Rptr.2d
52.) In this context, a defendant may use setoff only “defensively to defeat the plaintiff's claim
in whole or in part[,]” but may not use setoff offensively as an independent basis for relief.
(Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 197–
198, 126 Cal.Rptr.2d 908, 57 P.3d 372.) “[T]o the extent a defendant seeks affirmative relief, the
applicable statute of limitations applies to the defendant's [setoff] claim, just as it would if the
defendant were asserting its claim in an independent action.” (Id. at p. 198, 126 Cal.Rptr.2d 908,
57 P.3d 372)


The trial court's calculations were based upon its finding that none of the deductibles were time-
barred. As we have concluded Truck may not revisit pre-August 2003 deductibles because they
are time-barred, Truck cannot rely on Code of Civil Procedure section 431.70 to revive these



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111224&pubNum=0000231&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_231_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_633 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111224&pubNum=0000231&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_231_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_633 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951113109&pubNum=0000225&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_225_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_523 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052378692&pubNum=0007053&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7053_500&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_500 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052378692&pubNum=0007053&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7053_500&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_500 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995059592&pubNum=0004040&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4040_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_743 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995059592&pubNum=0004040&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4040_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_743 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993098947&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_618 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993098947&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_618 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002720762&pubNum=0004040&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4040_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_197 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002720762&pubNum=0004040&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4040_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_197 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002720762&pubNum=0004645&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4645_198&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_198 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002720762&pubNum=0004645&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4645_198&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_198 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS431.70&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 26


claims. Truck may, however offset against deductibles accruing after 2003; such deductibles must
be recalculated as per occurrence deductibles.


F. Conclusion
Truck's withholding of deductibles in the amount of $6,629,391 for the 1,472 ABIC claims
resolved before August 23, 2003 was improper; Truck's claim to recover those deductibles is
time-barred. Accordingly, the portion of the final judgment relating to Phase I, in which the trial
court rendered judgment “in favor of plaintiff and cross-defendant Truck and against defendant
and cross-complainant Kaiser with respect to Truck's Third Amended Complaint (for Declaratory
Relief) and Kaiser's Fourth Amended Cross-Complaint according to the Phase One Decision” is
reversed. The matter is remanded to the trial court for further proceedings consistent with this
opinion.


PHASE II: ALLOCATION TO NON-1974 PRIMARY POLICIES


In Phase II, Truck sought an order permitting it to allocate defense and indemnity payments for
claims under its 1974 primary policy (which has no aggregate limit) across all of its triggered
primary policies, including those with aggregate limits. The trial court denied relief. The issue on
appeal is whether, consistent with Armstrong, Truck can obtain what is essentially intra-insurer
contribution from itself.


As noted above, Armstrong holds that once a policy is triggered, the policy obligates the insurer
to pay “all sums” which the insured shall become liable to pay as damages. (Armstrong, supra,
45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With a long-tail injury, this may include damages
attributable to other policy periods. (Ibid.) In that case, the insured may elect to seek indemnity
under a single policy with adequate policy limits, and if such policy covers “all sums” for which
the insured may be liable, the insurer may be held liable up to the policy limits. (Id. at p. 50,
52 Cal.Rptr.2d 690.) An insured may obtain full indemnification and defense from one insurer,
leaving the selected insurer to seek equitable contribution from other insurers covering the same
loss. (Id. at p. 52, 52 Cal.Rptr.2d 690.) Kaiser selected Truck's 1974 no-aggregate limits policy
under Armstrong.


ICSOP addressed the scope of ICSOP's obligations as excess insurer to the Armstrong-selected
1974 policy and the attachment point of ICSOP's excess policies. (ICSOP, supra, at pp. 20–21,
52 Cal.Rptr.2d 690.) As explained below, the ICSOP decision was the starting point for Truck's
arguments in Phase II.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_105 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_105 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_50 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_50 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_52 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_20 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_20 





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 27


At the Phase II trial, Truck asserted it could allocate indemnity to its other policy years—apparently
to access reinsurance funds associated with those other policies and access excess insurance above
those policies. Kaiser, on the other hand, believed Truck's proposal would disadvantage it because
it would exhaust the aggregate-limit policies, and perhaps the excess policies above them, thereby
reducing the amount of insurance available to Kaiser and the asbestos claimants. The trial court
refused to grant Truck the relief it sought. We affirm.


I. FACTUAL BACKGROUND
*17  As noted above, in July 2004, Truck started to allocate to Kaiser a pro-rata share of each
asbestos settlement, resulting in Kaiser shouldering approximately 70 percent of the settlement
payments during the period from July 1, 2004 to February 1, 2006. Kaiser responded to Truck's
action by selecting the no-aggregate limit 1974 policy pursuant to Armstrong to respond to asbestos
claims, asserting Truck was obligated to indemnify it for “all sums” due.


Following the LMI decision in 2007, Truck's Second Amended Complaint asserted the right to
equitably allocate payments for each occurrence among all triggered Truck policies. Kaiser's Third
Amended Cross-Complaint asserted that ICSOP, which provided excess insurance to the Truck
1974 policy, was responsible to pay all amounts in excess of the 1974 policy's per occurrence limit
of $500,000.


A. The 2013 ICSOP Decision
In ICSOP, Kaiser argued that after the 1974 Truck policy responded to an individual claim by
paying its per occurrence limit of $500,000, ICSOP was obligated to indemnify Kaiser for amounts
in excess of $500,000 up to the $5,000,000 per occurrence limit of the ICSOP policy. (ICSOP,
supra, pp. 6–7, 52 Cal.Rptr.2d 690.) ICSOP, on the other hand, argued that because the ABIC
potentially trigger up to 19 policy periods, “the policy limits for these 19 separate policy periods
must be ‘stacked’ 10  such that ‘not only must the Truck $500,000 [per occurrence] limit in the
1974 policy period be exhausted, but so must all of Truck's primary limits in its other eighteen
annual policy periods’ ” before its policy attached. (Id. at pp. 15, 34, 52 Cal.Rptr.2d 690.) Thus,
ICSOP argued, while the 1974 primary policy has been exhausted as to many claims that exceed
the $500,000 per occurrence limit, primary policies for other years remain unexhausted. (Id. at pp.
22–23, 52 Cal.Rptr.2d 690.) ICSOP contended that it has “no indemnity obligations with regard
to any asbestos bodily injury claims until the per occurrence limits of each of Truck's annual
policies ... have been exhausted.” (Id. at p. 23, 52 Cal.Rptr.2d 690, original emphasis.)


10 “Stacking” occurs when more than one policy is triggered by an occurrence. Each policy
year can be called upon to respond to the claim up to the full limits of that policy. The limits
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of each policy triggered by an occurrence are added together to the determine the amount of
coverage available for the claim. (ICSOP, supra, at p. 10, 52 Cal.Rptr.2d 690, fn. 4.)


In ICSOP, this court determined that horizonal exhaustion applied to the primary policies, in
the sense that ICSOP's excess policy did not attach until all collectible primary policies were
exhausted. (ICSOP, supra, at p. 24, 52 Cal.Rptr.2d 690.) Thus, ICSOP's excess liability was
“excess to all other collectible primary insurance—whether for 1974 or any other year[.]” (Id. at
p. 18, 52 Cal.Rptr.2d 690.) “[T]he [ICSOP] policy does not attach immediately upon a loss, but
only after all available primary insurance has been exhausted.” (Id. at p. 19, 52 Cal.Rptr.2d 690.)


ICSOP then noted that in Continental Insurance, the Supreme Court endorsed an “all sums
with stacking” rule for long-tail injuries. Continental Insurance reasoned that stacking suited
continuous loss injuries. (Continental Insurance, supra, 55 Cal.4th at pp. 201–202, 145 Cal.Rptr.3d
1, 281 P.3d 1000.) ICSOP, however, concluded the rule would not apply to the Truck
policies because they prohibited stacking—their language limited recovery to $500,000 “per
occurrence.” (ICSOP, supra, at pp. 32–33, 52 Cal.Rptr.2d 690.)


ICSOP concluded that the Truck policies were exhausted (as to any given claim) after a claim
was paid up to the single policy limit, even though a claim was spread across multiple policy
periods. (ICSOP, supra, p. 35, 52 Cal.Rptr.2d 690.) Thus, Kaiser could recover from ICSOP to
the extent that a claim exceeded the $500,000 per occurrence limit of the 1974 policy. (Ibid.)
“Accordingly, once Truck has contributed $500,000 per asbestos bodily injury claim, its primary
policies are exhausted [with respect to such claim] and Truck has no further contractual obligation
to Kaiser.” (Ibid.) The matter was remanded to the trial court to determine whether Kaiser was
entitled to summary adjudication of its fifth (declaratory relief) and sixth (breach of contract
against ICSOP) causes of action of the cross-complaint. (Id. at pp. 35–36, 52 Cal.Rptr.2d 690.)


*18  ICSOP, however, was only directed to ICSOP's excess obligations and did not discuss
whether Truck could allocate indemnity among its own policies. (ICSOP, supra at pp. 5–7, 52
Cal.Rptr.2d 690.) On March 28, 2014, Truck filed a Third Amended Complaint, the operative
complaint for the Phase II trial. Truck alleged it was “entitled to allocate amounts paid in indemnity
for each occurrence among all triggered Truck Policies[.]” Truck asserted it could do so based
upon the principle that other primary insurers at the same level of coverage could seek contribution
from each other.


B. Evidence at Phase II Trial and Statement of Decision
For purposes of the Phase II trial, the parties defined the issue as “ ‘whether Truck, after paying
indemnity for an [asbestos claim] under its 1974 policy year, can allocate that amount to its other
policy years that are triggered by the claim.’ ”
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1. Evidence At Trial


The 1971 to 1980 policies contain “anti-stacking” provisions. These anti-stacking provisions
prevent the insured from combining the policy limits of all triggered policies, instead limiting the
insured to recovery under one policy. All of the policies contain an “all sums” insuring agreement
as set forth in the 1974 policy. The agreement provides that Truck agrees “[t]o pay on behalf
of the insured all sums which the insured shall become obligated to pay” for personal injury
damages suffered by a third party. While an insurance policy will ordinarily pay “all sums” up to
its aggregate limit, the 1974 policy had no aggregate limit.


At trial, Kaiser presented evidence showing that under Truck's proposal, Kaiser could potentially
lose coverage and defense of claims. For example, approximately $4 million remained in aggregate
coverage under the 1980-1983 primary policies; if those policies were exhausted, Kaiser would
have to seek coverage under excess policies that did not provide a duty to defend. Thus, Truck's
proposal could obligate Kaiser to pay some portion of defense costs that it otherwise would not
be required to pay, and could erode the aggregate limits of both the primary and excess policies,
eventually leaving Kaiser without coverage for those years.


2. Statement of Decision


The trial court's statement of decision discerned two bases to deny Truck's allocation proposal.
First, because the other three primary insurers’ policies had been exhausted, Truck was the only
primary insurer still on risk. Thus, Truck's proposal, “if adopted, would allow it to circumvent
the ‘all sums’ requirement under its policy .... it would potentially reduce (or even eliminate)
coverage for those ‘aggregate year’ policies for future [asbestos claims].” Second, the trial court
found “Truck's proposed equitable allocation would also contravene the ICSOP ruling.... ICSOP
makes clear that the only available primary insurance for a continuing injury [asbestos claim] is
the 1974 Truck policy.” Truck's proposed allocation to its other policy years “would, at the very
least, compromise Kaiser's right to ‘pick a policy and use it up to the policy limits.’ [Citation.]”


Finally, after observing that California was an “all sums” jurisdiction, the trial court concluded
Truck's proposal would blur the distinction between “all sums” and “pro-rata” jurisdictions. (See
Viking Pump, Inc. v. Century Indem. Co. (Del. 2009) 2 A.3d 76 (Viking Pump)). The trial court
concluded, “There is not a basis under which Truck can equitably contribute benefits under the
1974 policy to its other policy years. There are also no cases cited by Truck permitting an ‘all
sums’ insurer to allocate to its own policies in this manner.”
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*19  For the reasons discussed below, we agree with the trial court that Truck's proposal is
impermissible, and we affirm the Phase II ruling.


II. DISCUSSION


A. Truck Cannot Apportion Indemnity Across Multiple Policies
Truck asserts that the “all sums” rule does not bar intra-insurer contribution. Kaiser, on the other
hand, argues that any such contribution claim would harm it by reducing or exhausting insurance
available under the aggregate-limit policies. Excess insurers LMI, Fireman's Fund and Allianz
Underwriters Insurance Company, who are parties to this phase of the litigation, argue that Truck
cannot obtain contribution from itself.


1. Standard of Review


Truck frames the issue here as one of contribution, an equitable principle reviewed for abuse
of discretion. The issue, however, is the legal question of whether, consistent with the insured's
Armstrong election, the insurer may apportion indemnity payments across other policies it issued
for other policy years. If we agree an insurer may do so, how such apportionment would be
calculated would be an equitable question. Whether the insurer may do so in the first place is a
legal question. (Thompson v. Asimos (2016) 6 Cal.App.5th 970, 985, 212 Cal.Rptr.3d 158.)


2. Truck's Proposal is Not Equitable Contribution


“Equitable contribution permits reimbursement to the insurer that paid on the loss for the excess it
paid over its proportionate share of the obligation, on the theory that the debt it paid was equally
and concurrently owed by the other insurers and should be shared by them pro-rata in proportion to
their respective coverage of the risk.” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998)
65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296 (Fireman's Fund).) The purpose of the rule “is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others. [Citations.]” (Id. at pp. 1293–1294,
77 Cal.Rptr.2d 296)


Equitable contribution is “predicated on the commonsense principle that where multiple insurers
or indemnitors share equal contractual liability for the primary indemnification of a loss or the
discharge of an obligation, the selection of which indemnitor is to bear the loss should not be left to
the often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
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paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
[Citation.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296.)


The fact that several insurance policies may cover the same risk does not give the insured the
right to recover more than once. (Fireman's Fund, supra 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d
296.) “Rather, the insured's right of recovery is restricted to the actual amount of the loss. Hence,
where there are several policies of insurance on the same risk and the insured has recovered the
full amount of its loss from one or more, but not all, of the insurance carriers, the insured has no
further rights against the insurers who have not contributed to its recovery.” (Ibid.)


Armstrong addressed contribution rights amongst different insurers on the same risk. The court
observed that successive insurers had the obligation to “ ‘respond in full’ ” to the insured's claim,
but that obligation was subject to “ ‘equitable contribution from the issuers of other policies
triggered by the same claim.’ ” (Armstrong, supra, 45 Cal.App.4th at p. 51, 52 Cal.Rptr.2d 690.) In
discussing contribution, Armstrong considered how such contribution amongst insurers might be
calculated, but did not consider intra-insurer contribution. (Id. at pp. 51–52.) Armstrong therefore
does not support Truck's proposition that there can be contribution between policies issued by the
same insurer, nor does any other California case.


*20  Based on these authorities, we conclude Truck's proposal is not a theory of equitable
contribution. Truck's proposal could expose Kaiser to detrimental exhaustion of Truck's policies
having an aggregate limit, resulting in Kaiser losing coverage for what could have been covered
claims. Similarly, it could deplete or exhaust layers of excess insurance above the other Truck
policies. Truck does not seek contribution from another insurer on the same loss, but rather seeks
to shift responsibility for payment of future claims from itself to excess carriers or its insured.


Truck responds that its proposal would not necessarily erode Kaiser's coverage because some of
those policy years have no aggregate limit. Truck stresses that the proposal would allow it to
access more reinsurance or excess insurance. (See, e.g., St. Paul Fire and Marine Ins. Co. v. Ins.
Co. (N.D.Cal. Mar. 7, 2017, Case No. 15-CV-02744-LHK), 2016 WL 1191808 at *p.––––, 2017
U.S. Dist. LEXIS 32551 at p. 31.) Thus, Truck seeks to benefit itself while potentially injuring
its insured. The proposal therefore is inconsistent with the notion of fairness underlying equitable
contribution.


Truck's resort to the duty of good faith and fair dealing to salvage its proposal similarly fails.
Truck argues any apportionment of damages over its policies is governed by its duty of good
faith and fair dealing and is subject to judicial review. (See, e.g., U.S. Fidelity & Guar. Co. v.
American Re-Ins. Co. (2013) 20 N.Y.3d 407, 420, [985 N.E.2d 876], 962 N.Y.S.2d 566 (U.S.
Fidelity).) In U.S. Fidelity, the insurer allocated its losses on no-aggregate limit policies to its own
advantage and to the disadvantage of its reinsurer. (Id. at p. 486.) There, the court adopted a rule
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of “objective reasonableness” to determine good faith allocation, but on the facts before it, found
no unreasonableness. (Id. at pp. 420–421, 985 N.E.2d 876, 962 N.Y.S.2d 566.) Aside from the fact
that U.S. Fidelity involved reinsurance and has little application here to primary level cross-policy
allocation, we see no reason to compel Kaiser to engage in after-the fact litigation to enforce its
rights under the policy through the covenant of good faith and fair dealing.


Nonetheless, Truck contends ICSOP did not consider the intra-insurer allocation question because
it only considered the maximum amount of primary insurance available to pay any one claim, a
question controlled by the policy language and anti-stacking provisions. As a matter of equity,
however, Truck asserts that issue is distinct from how the amount, once paid, can be allocated
among policies. Consequently, Truck contends it is entitled to allocate losses it pays under one
triggered policy to all of its triggered policies.


Contrary to Truck's assertion, ICSOP does not further its argument and does not permit allocating
Kaiser's losses across non-1974 triggered policies. ICSOP concluded that based on the policies’
anti-stacking provisions, the 1974 policy was the only policy available to pay claims triggering that
policy. (ICSOP, supra, at p. 30, 52 Cal.Rptr.2d 690.) This holding alone dooms Truck's argument
for cross-policy allocation as it is law of the case. The doctrine “precludes a party from obtaining
appellate review of the same issue more than once in a single action.” (Katz v. Los Gatos-Saratoga
Joint Union High School Dist. (2004) 117 Cal.App.4th 47, 62, 11 Cal.Rptr.3d 546; Morohoshi v.
Pacific Home (2004) 34 Cal.4th 482, 491, 20 Cal.Rptr.3d 890, 100 P.3d 433.)


3. Truck's Proposal Violates the All Sums Rule of Armstrong


In contrast to California's rule of “all sums” is the “pro-rata” approach, which “ ‘assigns a dual
purpose to the phrase “during the policy period” in the CGL policy's definition of “occurrence.”
The phrase serves both as a trigger of coverage and as a limitation on the promised “all sums”
coverage....’ [Citation.]” (Continental Insurance, supra, 55 Cal.4th at p. 198, 145 Cal.Rptr.3d 1,
281 P.3d 1000.) As explained in Continental Insurance, “ ‘This approach emphasizes that part of
a long-tail injury will occur outside any particular policy period. Rather than requiring any one
policy to cover the entire long-tail loss, [pro-rata] allocation instead attempts to produce equity
across time.’ [Citation.]” (Ibid.) As the name implies, “[u]nder the most basic scheme of pro-rata
allocation, an equal share of the amount of damage is assigned to each year over which a long-
tail injury occurred. The amount owed under any one policy is calculated by dividing the number
of years an insurer was ‘on the risk’ by the total number of years that the progressive damage
took place. The resulting fraction is the portion of the liability owed by the particular insurer.” (Id.
at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Although some states have concluded that pro-rata
coverage is more equitable, in California the language of CGL policies requires that the “all sums”
approach is used. (Ibid.)
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*21  As explained in Viking Pump, supra, 2 A.3d 76, “[t]he all sums approach resembles joint
and several liability in the sense that the insured may collect against any insurer whose policy is
triggered, up to the policy's relevant per occurrence total limits, in the same way that a plaintiff, if
exposed to asbestos by two different defendants in the same case, might collect his entire judgment
from one of the defendants and leave the paying defendant to seek contribution from the other
defendant in a later action....” (Id. at p. 111, fn.omitted.) Under the pro-rata approach, “a court must
somewhat arbitrarily divvy up the total liability of the insured among its insurers, treating them as
if they were divisible injuries.” (Id. at p. 112.) If a court “applied the so-called ‘time on the risk’
method for prorating liability, the court would divide up liability according to what percentage of
the injury the insurance policy covered.” (Ibid., fn. omitted.)


“For obvious reasons, the all sums approach tends to be favored by insured[s] and the pro-rata
approach by insurers. The all sums approach lets the insured pick a policy and use it up to the
policy limits, and leave questions of apportionment to be fought out later among the insurers
themselves. The pro-rata approach gives insurers material reductions in their exposure by shifting
from the insurer to the insured the risk of periods of exposure when the insured lacked coverage
or the insurer for that period went bankrupt, or during which another defendant was responsible
for exposure to the insured, even if the insured itself was held jointly and severally responsible for
the plaintiff's entire harm.” (Viking Pump, supra, 2 A.3d at pp. 112–113.)


Here, Truck seeks to import the concept of contribution among insurers into the “all sums”
structure of its own 19 policies, analogizing its policies to those issued by multiple insurers. We
find to do so would contravene the “all sums” language of the policies requiring Truck to pay
all sums due to Kaiser, and is inconsistent with Armstrong because it could reduce the amount
of insurance available to Kaiser and the asbestos claimants by exhausting policies with aggregate
limits.


Truck's proposal runs contrary to its contractual obligation to Kaiser to pay “all sums” for which
Kaiser is liable. For example, asbestos claims with dates of first exposure after 1980 would
trigger only Truck policies with aggregate limits. But those policies might be exhausted by Truck's
allocation proposal. As explained in Armstrong, “apportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurer's liability is apportioned pursuant to the ‘other insurance’
clauses of the policies [citations] or under the equitable doctrine of contribution. [Citations.] That
apportionment [among insurers], however, has no bearing upon the insurer's obligation to the
policyholder [Citation.] .... [Citation.] The insurers’ contractual obligation to the policyholder is
to cover the full extent of the policyholder's liability (up to the policy limits).” (Armstrong, supra,
45 Cal.App.4th at pp. 105–106, 52 Cal.Rptr.2d 690.) In other words, the insurer must pay “all
sums” under the policy, rendering equitable contribution a matter between insurers, unrelated to
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the insurer's contractual indemnity obligation to its insured. (Aerojet, supra, 17 Cal.4th at p. 72, 70
Cal.Rptr.2d 118, 948 P.2d 909 [equitable contribution “has no place between insurer and insured”];
Dart Industries Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 1059, 1080, 124 Cal.Rptr.2d
142, 52 P.3d 79.)


Truck's proposal would be detrimental to Kaiser because it could exhaust policies available to
Kaiser for claims that do not trigger the 1974 policy. Truck could exhaust those non-1974 policies
that have aggregate limits with its proposal, leaving Kaiser with no indemnification for future
claims that trigger those policies but not the 1974 policy. As explained in Flintkote Co. v. General
Accident Assur. Co. (N.D.Cal. Aug. 6, 2008, No. C 04-01827 MHP) 2008 WL 3270922, 2008
U.S. Dist. LEXIS 108245 (Flintkote), upon which Truck relies, “where an insurer with unlimited
aggregate liability breaches, and the gap is filled by an insurer whose performance [erodes] a
liability policy with an aggregate limit, the insured suffers damage directly when the policy with
an aggregate limit is unavailable to respond to later claims. In other words, [the insured] is directly
harmed insofar as it can no longer rely on the policy with an aggregate limit to cover future claims
and is forced to pay the claim on its own.” (Id. at pp. 10–11.) 11


11 Generally, an unpublished California opinion may not be cited or relied upon. (Cal. Rules
of Court, rule 8.1115.) However, citation to unpublished opinions from other jurisdictions
for their persuasive value does not violate this rule. (See Farm Raised Salmon Cases
(2008) 42 Cal.4th 1077, 1096, fn. 18, 72 Cal.Rptr.3d 112, 175 P.3d 1170, emphasis omitted
[“Citing unpublished federal opinions does not violate our rules [Citation.]”].) Opinions
from other jurisdictions—some of which have different publication criteria than California
—can be cited without regard to their publication status and may be regarded as persuasive.
(Central Laborers’ Pension Fund v. McAfee, Inc. (2017) 17 Cal.App.5th 292, 319, fn. 9,
225 Cal.Rptr.3d 249.) In that regard, unpublished federal opinions are citable as persuasive,
although not precedential, authority. (Pacific Shore Funding v. Lozo (2006) 138 Cal.App.4th
1342, 1352, fn. 6, 42 Cal.Rptr.3d 283.)


*22  Truck posits that the only difference between all-sums and pro-rata jurisdictions is when
the allocation is made—after a claim is handled, even under an all-sums approach the loss may
be equitably distributed between all triggered policies because even Armstrong recognized the “
‘method of allocation only affects the timing of payments.’ ” (Armstrong, supra, 45 Cal.App.4th
at p. 53, fn. 17, 52 Cal.Rptr.2d 690.) We disagree. Truck's cited portion of Armstrong's allocation
discussion did not discuss intra-insurer allocation, but instead related to equitable contribution
among insurers on the same risk. (Id. at p. 53, 52 Cal.Rptr.2d 690.) On that basis, it is of no help
to Truck.


Thus, we reject Truck's attempt to escape the confines of the Armstrong rule by arguing it can
obtain contribution from itself via allocation of losses under the 1974 policy to other policy years.
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Armstrong observed that although the all-sums approach prevents an insurer from apportioning a
share of the loss to the insured, the insurers can apportion a loss among themselves as long as at
least one of them makes good on all sums owed to the insured. (Armstrong, supra, 45 Cal.App.4th
at p. 51, 52 Cal.Rptr.2d 690.) This rule does not mean Truck can obtain contribution from itself—
Truck's self-contribution theory does not equate to contribution among different insurers. (Ibid.;
see also, Flintkote, supra, 2008 WL 3270922 pp.––––, 2008 U.S.Dist. LEXIS 108245 pp. 17–21.)


PHASE III-A: (1) DUTY OF EXCESS CARRIERS TO DROP
DOWN AND (2) AMOUNT OF TRUCK'S PER OCCURRENCE


INDEMNITY OBLIGATION UNDER THE 1974 POLICY


The Phase III-A trial addressed two issues. The first issue was “[w]hether the first layer excess/
umbrella policies of [LMI, First State, and Westchester Fire Insurance] ha[d] a duty to ‘drop down’
and contribute a pro-rata share for their policy years to Truck.” 12  The trial court said no. We
agree. The second issue was whether Truck has a “contractual obligation to pay a [per occurrence]
limit of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy.” The trial
judge ruled that Truck was obligated to pay up to $495,000 in indemnity payments, with Kaiser
contributing $5,000 as a deductible. We agree with that ruling as well.


12 Previously, in ICSOP, the court held that ICSOP's excess policy attached when a claim
exhausted the $500,000 per claim limit. (ICSOP, supra, at p. 56, 52 Cal.Rptr.2d 690.) Thus,
the ICSOP policy was not at issue in Phase III-A, part 1. (See, e.g., Trial Court's Statement
of Decision, Phase III-A, p. 38, fn. 21.)


Phase III-A, Part 1


I. EVIDENCE AT PHASE III-A, PART 1 TRIAL
Truck argued that because the other three primary insurers’ policies had been exhausted, pursuant
to the “other insurance” clause in its own policies, as well as the excess policies’ language
requiring them to “drop down,” the excess insurers 13  were required to defend and indemnify
Kaiser “immediately upon the exhaustion of the aggregate limits of liability of the primary policy
directly beneath” them.


13 Excess insurers LMI, Westchester and First State filed separate respondents’ briefs in Truck's
Phase III-A appeal. Joining in LMI's respondent's brief are excess insurers ICSOP, Granite
State Insurance Company, Continental Insurance Company, Fireman's Fund Insurance
Company, Allianz Underwriters Insurance Company, National Casualty Company, Sentry
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Insurance, Evanston Insurance Company, Transport Insurance Company, and TIG Insurance
Company. Joining in First State's respondent's brief are excess insurers Evanston Insurance
Company and TIG Insurance Company. Joining in Westchester's respondent's brief are
excess insurers Transport Insurance Company, Granite State Insurance Company, Evanston
Insurance Company and TIG Insurance Company.


A. Excess Policy Provisions
*23  The excess policies 14  contained the following relevant provisions:


14 Excess insurance policies have several forms. An excess policy may be written as (1) excess
to a particular policy or policies; (2) excess to coverage provided by a particular primary
insurer; (3) excess to any insurance coverage available to the insured; or (4) excess to
the applicable limits of scheduled policies. (Croskey et al., Cal. Practice Guide: Insurance
Litigation (The Rutter Group 2021) ¶ 8:181 (Rutter Guide).) Where the excess is excess to
identified policies, it is called “specific excess.” (Olympic Insurance. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 598, 178 Cal.Rptr. 908 (Olympic Insurance).)


LMI: The LMI policies were in effect from 1947 to 1964, and stated that they would attach upon
exhaustion of “other insurances ... whether recoverable or not ...” The 1958 to 1961 policies
provided if other valid and collectible insurance with another insurer was available to the insured
covering a loss also covered by LMI, other than LMI's excess insurance, “the insurance afforded
by this certificate shall be in excess of and shall not contribute with such other insurance.” The
1961 to 1964 policies stated that the policies were excess of the limits of the underling insurance,
and specified that “[i]f other valid and collectible insurance with any other insurer is available to
the Assured covering a loss also covered by this policy, other than insurance that is in excess of
the insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with other insurance.”


Westchester: The Westchester policy was in effect from May 1, 1984 to April 1, 1985. The
policy provided that “the company's liability shall be only for the ultimate net loss in excess of
the insured's retained limit defined as the greater of: [¶] the total of the applicable limits of the
underlying policies listed in Schedule A hereof, and the applicable limits of any other insurance
collectible by the insured .. .” (Emphasis added.) The policy also provided that in the event of
reduction or exhaustion of the underlying policies listed on Schedule A, the Westchester policy
“shall continue in force as underlying insurance.”


First State: First State's excess policy was issued for the 1983 to 1984 policy year. First State
promised to indemnify “an amount equal to the limits of liability indicated beside the underlying
insurance listed in the Schedule A of underlying insurance, plus the applicable limits of any other
underlying insurance collectible by the insured[.]” (Emphasis added.)
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B. Statement of Decision
The trial court found the excess insurers had no duty to “drop down” and equitably contribute
to Truck under the 1974 policy, rejecting Truck's argument there had been “vertical exhaustion”
of the other primary insurers’ policies. Instead, the trial court found that the default California
rule of “horizontal exhaustion” controlled, as set forth in Community Redevelopment Agency
v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755 (Community
Redevelopment). Under that rule, all primary insurance must exhaust before any excess policy
must indemnify the insured. (Id. at p. 339, 57 Cal.Rptr.2d 755.) Horizontal exhaustion is contrasted
with “vertical exhaustion,” where “coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy are exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy.” (Id. at pp. 339–340, 57
Cal.Rptr.2d 755, fn.omitted.)


*24  The trial court concluded that Community Redevelopment and ICSOP controlled, having
addressed identical excess policy language, and as a result the excess carriers had no duty to drop
down until there was horizontal exhaustion, namely, all primary policies on the risk exhausted.
The court explained that Community Redevelopment made it clear that in spite of a reference to
scheduled underlying insurance, where the excess policy contained the phrase “other insurance,”
the rule of horizontal exhaustion applied, and that Truck's interpretation would convert excess
insurers into primary insurers.


II. DISCUSSION
Truck argues that the 1974 no-aggregate limit primary policy can trigger the excess insurers to drop
down on a per occurrence basis, rather than when all primary insurance has been exhausted, thereby
converting the excess policies into policies that vertically exhaust by virtue of being “specific
excess.”


Truck reaches this result by selectively focusing on the “continue in force as underlying insurance”
language providing the excess policies attach upon exhaustion of specifically scheduled underlying
primary policies, thereby transforming the policies into “specific excess” policies that need
not horizontally exhaust. Truck asserts it therefore falls within the exception to the horizontal
exhaustion rule set forth in Community Redevelopment for policies “describing and limiting
the underlying insurance” as the policy language in both instances is basically equivalent. (See
Community Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755, emphasis
omitted.) In addition, Truck argues that the recent decision of Montrose III, supra, 9 Cal.5th 215
supports its position because Montrose III has essentially eliminated horizontal exhaustion where,
as here, a specific underlying primary insurance has exhausted. We disagree, finding Community
Redevelopment controls and as a result, all primary policies must exhaust.
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A. Standard of Review
“Normal rules of policy interpretation [ ] apply in determining coverage under excess
policies.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2020) ¶
8:180.) “While insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. [Citations.]” (Foster-Gardner, Inc. v. National
Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) While
the primary policy may be consulted in interpreting an excess policy, each policy is a separate
document and is interpreted separately. (Croskey et al., Cal. Practice Guide: Insurance Litigation,
supra, ¶ 8:180.5; Northrop Grumman Corp. v. Factory Mut. Ins. Co. (9th Cir. 2009) 563 F.3d 777,
785 [primary policy must be consulted in interpreting the excess policy, but court does not treat
the two documents as one contract].) Where, as here, there are no factual disputes and hence the
interpretation of the contracts does not depend upon extrinsic evidence, their interpretation is a
matter of law. (Oh v. Teachers Ins. and Annuity Assn. of America (2020) 53 Cal.App.5th 71, 84,
266 Cal.Rptr.3d 622.)


B. Excess and Primary Insurance
Primary insurance, or the first layer of insurance, provides immediate coverage upon the
occurrence of a loss. (St. Paul Mercury Ins. Co. v. Frontier Pacific Ins. Co. (2003) 111 Cal.App.4th
1234, 1252-1253, 4 Cal.Rptr.3d 416.) Excess insurance, or the second (or higher) layer of
insurance, provides coverage once primary insurance is exhausted. (Montrose III, supra, 9 Cal.5th
at p. 222.) “An excess insurer's obligation begins once a certain level of loss or liability is reached;
that level is generally referred to as the “ ‘attachment point’ ” of the excess policy. [Citation.]” (Id.
at p. 223.) As long as primary coverage exists, an excess insurer has no duty to contribute to
defense or indemnity. (Olympic Insurance, supra, 126 Cal.App.3d at p. 601, 178 Cal.Rptr. 908.)
No contractual obligations exist between primary and excess insurers; rather any rights and duties
flow from equitable principles. (Signal Cos. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369, 165
Cal.Rptr. 799, 612 P.2d 889.)


C. Community Redevelopment and Horizontal Exhaustion
*25  Community Redevelopment applied the default “horizontal exhaustion” rule in holding that
an excess insurer had no duty to drop down and provide a defense to an insured before the
liability limits of all primary policies had been exhausted. (Community Redevelopment, supra, 50
Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755.) There, the “unambiguous” excess policy language
conditioned coverage on the exhaustion of “ ‘any ... valid and collectible’ ” underlying insurance,
which language Community Redevelopment held must be read to include all available primary
insurance. (Id. at pp. 338–339.) Community Redevelopment reasoned that applying the horizontal
exhaustion rule to continuous loss cases remained consistent with Montrose I, which holds that
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long-tail losses are covered by all policies in effect during the periods of injury. (Montrose I, supra,
10 Cal.4th at p. 673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) “Absent a provision in the excess policy
specifically describing and limiting the underlying insurance, a horizontal exhaustion rule should
be applied in continuous loss cases ... [A]ll of the primary policies in force during the period of
continuous loss will be deemed primary policies to each of the excess policies covering that same
period.... [Thus,] all of the primary policies must exhaust[.]” (Community Redevelopment, supra,
50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755; see also Stonewall Ins. Co. v. City of Palos Verdes
Estates (1996) 46 Cal.App.4th 1810, 1853, 54 Cal.Rptr.2d 176 (Stonewall) [horizontal exhaustion
approach more consistent with Montrose's continuous trigger approach].) As Stonewall further
explained, “if ‘occurrences’ are continuously occurring throughout a period of time, all of the
primary policies in force during that period of time cover these occurrences, and all of them are
primary to each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess’ loss for the
excess policies to cover.” (Stonewall, supra, 46 Cal.App.4th at p. 1853, 54 Cal.Rptr.2d 176.)


D. Montrose III and Vertical Exhaustion
Community Redevelopment considered an underlying layer of primary insurance. In contrast,
Montrose III considered multiple layers of excess insurance. (Montrose III, supra, 9 Cal.5th at p.
226.) Montrose III held that based on policy language equivalent to that analyzed in Community
Redevelopment, a vertical exhaustion rule applied. (Id. at pp. 226, 237.) Addressing the order in
which an insured may access excess policies from different policy periods to cover liability arising
from long-tail injuries, the insurers argued that the “other insurance” clauses in the excess policies
providing “that each policy shall be excess to other insurance available to the insured, whether
or not the other insurance is specifically listed in the policy's schedule of underlying insurance”
mandated horizontal exhaustion. (Id. at p. 230.) Thus, they reasoned, in the case of a long-tail
injury, “every policy with a lower attachment point from every policy period triggered by the
continuous injury” must exhaust before a higher-level excess policy must contribute. (Ibid.)


Rejecting the insurers’ arguments, Montrose III applied a rule of vertical exhaustion and
concluded “that in a case involving continuous injury, where all primary insurance has been
exhausted, the policy language at issue” permitted “the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted.” (Montrose III, supra, 9 Cal.5th at p. 237.) Montrose III relied on both the policy
language regarding “other insurance” as well as the practicalities and equities of multiple layers
of excess insurance and long-tail injuries. (Ibid.)


Examining the policy language, Montrose III first observed that the “other insurance clauses” did
not “speak clearly to the question before” it. (Montrose III, supra, 9 Cal.5th at p. 233.) Instead,
“other aspects of the insurance policies strongly suggest that the exhaustion requirements were
meant to apply to directly underlying insurance and not to insurance purchased for other policy
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periods.” (Ibid.) Montrose III found that “other insurance” clauses were traditionally used to
prevent multiple recoveries when more than one policy provided coverage for a particular loss,
and they “have not generally been understood as dictating a particular exhaustion rule for policy
holders seeking to access successive [layers of] excess insurance policies in cases of long-tail
injury.” (Id. at p. 231.) Rather, such clauses “have generally been used to address ‘[a]llocation
questions with respect to overlapping concurrent policies.’ [Citation.]” (Id. at p. 232, emphasis
in original.)


*26  Montrose III relied on the policies’ express statement of their attachment point, “generally by
referencing a specific dollar amount of underlying insurance in the same policy period that must
be exhausted.” (Montrose III, supra, 9 Cal.5th at p. 233.) Further, the excess policies included
or referenced schedules of underlying insurance, all covering the same policy period. (Id. at
p. 234.) Montrose III rejected the insurers’ interpretation and concluded that “[r]ather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that [the insured] may access its excess insurance whenever it has
exhausted the other directly underlying excess insurance policies that were purchased for the same
policy period.” (Ibid.)


Applying an additional rationale, Montrose III found myriad “practical obstacles to securing
indemnification” that precluded horizontal exhaustion, namely, the lack of standardization of
policy language that would require examination of myriad different periods of time, differing levels
of coverage, and distinct exclusions, terms, and conditions. (Montrose III, supra, 9 Cal.5th at p.
235.) “In sum, ‘[h]orizontal exhaustion would create as many layers of additional litigation as there
are layers of policies.’ [Citation.]” (Ibid.) “A rule of vertical exhaustion does not restrict the insured
from accessing excess coverage from other [excess] policy periods if the terms and conditions are
otherwise met; it merely relieves the insured of the obligation of establishing whether all of the
applicable terms and conditions at any given ‘layer’ of excess coverage are met before it accesses
the next ‘layer’ of coverage.” (Id. at pp. 235–236.)


Finally, Montrose III distinguished Community Redevelopment, supra, 50 Cal.App.4th 329, 57
Cal.Rptr.2d 755. (Montrose III, supra, 9 Cal.5th. at p. 237.) Montrose III noted that the procedural
posture of the case before it was different than Community Redevelopment: Montrose III involved
a dispute between an insured and its excess insurers, while Community Development, like the case
before us, involved a dispute between a primary insurer and an excess insurer. (Montrose III, supra,
9 Cal.5th. at p. 237.)


In spite of Montrose III’s directive with respect to primary insurance, a recent case applied
Montrose III to primary insurance. In SantaFe Braun, Inc. v. Insurance Co. of North America
(2020) 52 Cal.App.5th 19, 265 Cal.Rptr.3d 692 (SantaFe Braun), the appellate court extended
Montrose III and concluded that primary insurance need not be horizontally exhausted across all
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policy years before excess coverage in a particular policy year is triggered. (Id. at p. 29.) SantaFe
Braun reasoned that the first-level excess policies contained language comparable to that in
Montrose III, suggesting that the exhaustion requirements applied to directly underlying insurance
and not to insurance purchased for other policy periods. (Id. at p. 28.) Thus, any differences
between primary and excess insurance “provide[d] little justification for construing the policy
language interpreted in Montrose III differently simply because primary coverage purchased often
many years later for other policy periods remain[ed] outstanding.” (Ibid.)


SantaFe Braun found the difference in premiums paid similarly provided no justification for
distinguishing between multiple levels of excess insurance on the one hand and primary and
excess insurance on the other. (SantaFe Braun, supra, 52 Cal.App.5th at pp. 28–29.) “If horizontal
exhaustion of all primary insurance were required to trigger the coverage, the level of liability
at which the excess coverage would attach would be unascertainable.... The difference between
premiums paid for excess and for primary policies does not justify an interpretation that renders
the point of attachment so unpredictable and unascertainable when the policy is issued.” (Ibid.)
Finally, the differing defense obligations of primary and excess insurers did not compel horizontal
exhaustion because the rule that an excess insurer has no duty to defend absent policy language
to the contrary would apply whether horizontal or vertical exhaustion was applied. (Id. at p. 29.)
In conclusion, SantaFe Braun found Community Redevelopment’s horizontal exhaustion rule did
not apply because it relied on an interpretation of the policy language rejected by Montrose III.
(Id. at p. 30,.)


E. All Primary Insurance Must Exhaust
*27  We disagree with SantaFe Braun that there is no distinction between multiple layers of excess
insurance, as in Montrose III, and layers of primary and excess insurance. One of the rationales
of Montrose III—that it was too difficult to determine attachment points when multiple layers of
excess insurance were implicated—does not apply here, where there is only one underlying layer
of insurance, namely, primary insurance and it is easy to ascertain whether that insurance has been
exhausted.


Second, primary and excess insurance are qualitatively different. Primary policies attach as first-
dollar coverage and have an immediate obligation to respond; primary policies have the right
to control the defense without input from excess insurers; and primary policies generally do not
use defense costs to reduce limits. (See, e.g., Columbia Casualty. Co. v. Northwest Nat. Ins. Co.
(1991) 231 Cal.App.3d 457, 470–472, 282 Cal.Rptr. 389.) Significantly, the premiums charged for
primary insurance differ from excess insurance because the latter insurance may never be called
upon to indemnify the insured, whereas primary insurance is always implicated if a claim is filed.
(See, e.g., Padilla Construction Co., Inc. v. Transportation Ins. Co. (2007) 150 Cal.App.4th 984,
1003, 58 Cal.Rptr.3d 807.)
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We therefore apply Community Redevelopment to the language in the excess insurers’ policies,
and find horizontal exhaustion applies. Such policies all have language tracking the horizontal
exhaustion language examined in Community Redevelopment and in ICSOP. Both the Westchester
and First State policies expressly refer to “other insurance” or “other underlying insurance” that
must exhaust. The policies in LMI have different language that expresses the same concept:
“after making deductions for all recoveries, salvages, and other insurances[,]” “if other valid
and collectible insurance with another insurer was available to the insured covering a loss also
covered by LMI, other than LMI's excess insurance, the insurance afforded by this certificate shall
be in excess of and shall not contribute with such other insurance[,]” and that “[i]f other valid
and collectible insurance with any other insurer is available to the Assured covering a loss also
covered by this policy, other than insurance that is in excess of the insurance afforded by this
policy, the insurance afforded by this policy shall be in excess of and shall not contribute with
other insurance.”


In spite of the clear directive of the horizontal exhaustion rule, Truck argues the 1974 no-aggregate
limit primary policy can still trigger excess drop-down on a per occurrence basis, converting the
excess policies into policies that vertically exhaust by virtue of being “specific excess.” Truck
does so by selectively focusing on the “continue in force as underlying insurance” language that
applies upon exhaustion of specifically scheduled underlying primary policies. Truck takes this
language out of context and reads it in isolation from the rest of the policy, however. The “continue
in force” language is modified not only by the specified underlying policies, but also by the “other
insurance” that also must be exhausted. Indeed, the key language is the “other insurance” language
of the policies, which requires horizontal exhaustion.


F. No Contribution From Excess Insurers
To the extent Truck separately argues for contribution from the excess insurers, we are
unpersuaded.


Insurers can obtain contribution from other insurers on the same risk and sharing the same level of
liability (North American Capacity Ins. Co. v. Claremont Liability Ins. Co. (2009) 177 Cal.App.4th
272, 295, 99 Cal.Rptr.3d 225.) Absent a specific agreement to the contrary, there is no contribution
between primary and excess insurers. (Reliance Nat. Indemnity Co. v. General Star Indemnity Co.
(1999) 72 Cal.App.4th 1063, 1080, 85 Cal.Rptr.2d 627.)


*28  Here, Truck's argument necessarily assumes its own erroneous conclusion: that the excess
policies have already dropped down and thus contribution is appropriate between insurers because
they are now on the same level. The reality is that Truck, as a primary insurer, cannot obtain
contribution from an insurer on a different level.
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Phase III-A, Part 2


Truck and the excess insurers disputed the meaning and effect of the deductible provision in the
1974 policy. The trial court agreed with Truck that the deductible reduced the total $500,000 limit
available under the 1974 policy such that $495,000 was recoverable. The excess insurers argued
that the $5,000 deductible reduces covered damages, and did not reduce Truck's $500,000 per
occurrence limit because the policy language does not contain the “difference between” language
that is the hallmark of deductibles that reduce limits. LMI and ICSOP cross-appeal the trial court's
ruling on the deductible issue.


A. Factual Background
The 1974 policy has a per occurrence limit of $500,000. The policy states that “$5,000 shall be
deducted from the total amount to be paid for all damages which the Insured becomes legally
obligated to pay on account of each occurrence.”


At trial, Truck asserted this language meant its policy limit was effectively reduced to $495,000 for
each occurrence. Meanwhile the excess insurers asserted that the deductible would first be applied
to the claim, followed by Truck's full $500,000 limit, before the claim could be submitted to the
excess insurers. The excess insurers introduced extrinsic evidence regarding the parties’ course of
performance, citing two examples to establish that Truck acknowledged its obligations to pay the
full $500,000: In the first, the “Kiln Brick incident” of 1983, Truck treated Kaiser's deductible as
coming out of the “total amount to be paid for all damages[.]” The second example arose from the
current litigation, where Kaiser acknowledged that the $5,000 per occurrence deductible was to
be deducted not from the policy limit but from the total amount of each asbestos settlement.


The trial court framed the issue as “[w]hether Truck has a contractual obligation to pay a limit
of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy[.]” Relying
on an analysis of comparable policy language in the Rutter Guide at ¶¶ 7:380 et seq., the court
considered whether the deductible language had the effect of making the insured responsible for
the first $5,000 of damages, or whether it had the effect of reducing policy coverage. The trial court
concluded the policy language stating “the ‘total amount to be paid for all damages which [the
Insured] becomes legally obligated to pay on account of each occurrence’ “meant the deductible
of the 1974 policy was of the type that reduced coverage. The trial court observed that “[t]o adopt
the Excess Carriers’ interpretation would, for all intents and purposes, eliminate the deductible
provision, because Truck's limit of liability would be increased to $505,000 (and not the $500,000
set forth in the Truck policy).”
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B. The $5,000 Deductible of the 1974 Policy Reduces Policy Limits


1. Standard of Review and Principles of Contract Interpretation


“The interpretation of a contract is a judicial function. [Citation.] .... Ordinarily, the objective
intent of the contracting parties is a legal question determined solely by reference to the contract's
terms. [Citations.]” (Wolf v. Walt Disney Pictures and Television (2008) 162 Cal.App.4th 1107,
1125–1126, 76 Cal.Rptr.3d 585.) While the court generally may not consider extrinsic evidence
to interpret a contract, such evidence is admissible to interpret an agreement when a material term
is ambiguous. (Id. at p. 1126, 76 Cal.Rptr.3d 585) The terms of a writing can “be explained or
supplemented by course of dealing or usage of trade or by course of performance.” (Code Civ.
Proc., § 1856, subd. (c).) “Indeed, where there is a fixed and established usage and custom of trade,
the parties are presumed to contract pursuant thereto. [Citations.] Thus, courts can rely on usage
and custom to imply a term where the contract itself is silent in that regard.” (Southern Pacific
Transportation Co. v. Santa Fe Pacific Pipelines, Inc. (1999) 74 Cal.App.4th 1232, 1240–1241,
88 Cal.Rptr.2d 777.) “An appellate court is not bound by a trial court's construction of a contract
where ... there is no conflict in the properly admitted extrinsic evidence .... [H]owever, where the
interpretation of the contract turns upon the credibility of conflicting extrinsic evidence which
was properly admitted at trial, an appellate court will uphold any reasonable construction of the
contract by the trial court. [Citation.]” (Morey v. Vannucci (1998) 64 Cal.App.4th 904, 913, 75
Cal.Rptr.2d 573.) Here, the parties admitted evidence of their custom and practice with respect
to the deductible, but the trial court ruled on the issue by solely addressing the policy language,
thereby implicitly finding the language to be unambiguous. We make the same finding.


2. The Deductible Language Has the Effect of Reducing Policy Limits


*29  “ ‘Liability insurance policies often contain a “deductible” or a “self-insured
retention” (SIR) requiring the insured to bear a portion of a loss otherwise covered by the
policy.’ [Citation.]” (Forecast Homes, Inc. v. Steadfast Ins. Co. (2010) 181 Cal.App.4th 1466,
1473-1474, 105 Cal.Rptr.3d 200; see also Deere & Co. v. Allstate Ins. Co. (2019) 32 Cal.App.5th
499, 505, 244 Cal.Rptr.3d 100 [discussing different effect of SIRs and deductibles on policy limits
in context of whether primary policy SIRs are incorporated into excess policies].) The amount of
the deductible is ordinarily set forth on the declarations page or in an endorsement to the policy.
(Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶ 7:379.)


In explaining the types of deductibles, the Rutter Guide gives two examples. The first is where
the deductible is “per occurrence,” under which the insured is responsible for the first deductible
portion of damages, but the policy limits remain the same. (Croskey et al., Cal. Practice Guide:
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Insurance Litigation, supra, ¶¶ 7.380, 7.380.1.) Such language is often styled, “[t]he $10,000
Deductible stated in the Declarations shall be applicable to each occurrence. [Citation.]” (Id. at ¶
7.380.1.) In practical effect, “[t]he insured is responsible for the first $10,000 of damages, but the
policy limits are not affected.... [T]he insurer is responsible for all damages exceeding $10,000 up
to the full policy limits, as well as for defense costs.” (Id. at ¶ 7:380.2.)


A second example involves a deductible that can effectively reduce coverage. Such a deductible
may be described as “The $10,000 Deductible stated in the Declarations shall be applicable to each
occurrence and the Company shall be liable only for the difference between such deductible amount
and the amount of insurance otherwise applicable to each claim.” (Croskey et al., Cal. Practice
Guide: Insurance Litigation, supra, ¶ 7380.5, emphasis added.) This language would result in the
first $10,000 of damages being paid by the insured. (Id at. ¶ 7380.6.) “The amount paid by [the
insured] reduces the amount of coverage otherwise available; i.e., the policy limits are reduced
by $10,000.” (Ibid.)


Here, the trial court did not err. We need not consider the extrinsic evidence of custom and
practice because the language of the policy is not ambiguous. Although the language does not
precisely track the Rutter Guide examples, those examples are instructive. The deductible language
here is more like the second Rutter Guide example because it relates to the difference between
the deductible and the policy limits. It therefore has the effect of reducing coverage because it
states “$5,000 shall be deducted from the total amount to be paid for all damages which the
Insured becomes legally obligated to pay on account of each occurrence.” (Emphasis added.)
This unambiguous language has the net effect of reducing the policy limits by the amount of the
deductible.


DISPOSITION


The portion of the final judgment relating to Phase I is reversed. Deductibles on claims where any
indemnity payment was made more than four years before the filing of Truck's second amended
complaint on August 23, 2007 are time-barred and may not be reopened. The matter is remanded
to the trial court for further proceedings consistent with our Phase I holding.


The judgment with respect to Phase II is affirmed. The judgment with respect to Phase III-A, Part
One and Phase III-A, Part Two, is also affirmed.


Kaiser shall recover its costs on appeal from Truck. All other parties shall bear their own costs.
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We concur:


WILLHITE, Acting P.J.


COLLINS, J.


All Citations


Not Reported in Cal.Rptr., 2022 WL 71771


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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249 Cal.App.2d 144, 57 Cal.Rptr. 240


UNIVERSAL UNDERWRITERS INSURANCE
COMPANY, Plaintiff, Cross-defendant and Respondent,


v.
AETNA INSURANCE COMPANY OF HARTFORD, CONNECTICUT


et al., Defendants, Cross-complainants and Appellants; ENOCH
CHEVROLET COMPANY, Cross-dependant and Respondent.


Civ. No. 29005.
Court of Appeal, Second District, Division 3, California.


Mar. 3, 1967.


HEADNOTES


(1)
Automobiles § 37--Sales and Transfers.
Transfer of title to vehicles is governed by the provisions of the Vehicle Code.


(2)
Automobiles § 59--Sales and Transfers--Evidence--Sufficiency.
The evidence was sufficient to support findings that a car leasing agency was the owner of a car at
the time it was involved in an accident, where the car dealer had given to the Department of Motor
Vehicles a notice of sale within the time specified in Veh. Code, § 177, subd. (b), and before the
accident occurred, where the dealer had intended title to pass when the car was delivered, where
the leasing company had accepted the car and delivered it to its lessee, and where, although the car
was missing some equipment requested by the lessee and was returned to the dealer for installation
of such equipment, the car leasing company did not attempt to rescind the sale, but instead merely
requested that the dealer pick up the car and install the missing equipment.


(3)
Insurance § 60(1)--Interpretation of Contracts--Against Insurer.
Any uncertainties in insurance policies, whether as to perils insured against or the persons or
persons insured, will be resolved against the insurer and in favor of imposing liability.


(4)
Automobiles § 68(5)--Insurance--Liability Insurance--Construction.
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Where an insurance policy read that the insurance company agreed “To pay on behalf of the
insured all sums which the insured shall become legally obligated to pay as damages ... caused
by accident and arising out of the hazards hereinafter defined” and the definition of hazards
included in pertinent part “the ownership, maintenance or use of the premises for the purpose
of an automobile dealer ... and all operations necessary or incidental thereto, and the ownership,
maintenance or use of any automobile in connection with the *145  above defined operations,”
and where the automobile was being used in connection with a purpose incidental to the operation
of an automobile dealer at the time of the accident upon which the suit was brought, the accident
was therefore a hazard insured against under the terms of the policy.


See Cal.Jur.2d, Insurance, § 507 et seq; Am.Jur.2d, Automobile Insurance, § 98 et seq.


(5)
Automobiles § 68(1)--Insurance--Liability Insurance.
Former Veh. Code, § 415 (now § 16451), relating to insurance policies covering financial
responsibility of owners and operators of vehicles, is incorporated into a vehicle owner's insurance
policy; the code section does not permit limitation of the coverage to use in connection with any
particular business.


(6)
Automobiles § 68(6)--Insurance--Liability Insurance--Use of Vehicle With Owner's Permission.
Where an insurance policy included as an additional insured “any person while using an
automobile covered by this policy, and any person or organization legally responsible for the
use thereof, provided that the actual use of the automobile is by the named insured or with
his permission,” and where the trial court found that at the time of the automobile accident an
automobile dealer's employee was driving the automobile with the permission of the insured
(car leasing company) named in the policy, the automobile dealer was “an organization legally
responsible for the use” of the automobile and thus fitted within the policy definition of an
additional insured.


(7)
Automobiles § 68(5)--Insurance--Liability Insurance--Construction.
Where an automobile insurance policy covered injuries “arising out of” the hazards defined therein
which included the accident in question, the fact that the operation of the motor vehicle was not
the proximate cause of the accident was immaterial; where the accident arose out of the use of the
automobile by a person covered by the policy it was therefore covered by the policy.


(8)
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Automobiles § 68-11--Insurance--Effect of Other Insurance.
Where an automobile owner's policy provides proration and the user's policy or the policy of one
legally responsible for the use of the vehicle provides excess coverage as to nonowned vehicles,
the excess provision is given effect and the owner's policy provides primary coverage.


See Am.Jur.2d, Automobile Insurance, § 201, 202.


(9)
Automobiles § 68-11--Insurance--Effect of Other Insurance.
Where, as between two insurance policies, one policy was found to provide primary coverage of
the loss sustained in an automobile accident in an amount sufficient to cover the entire loss, it was
also liable to pay all costs of defense, including attorney's fees. *146


(10)
Insurance § 234--Contribution.
Questions of contribution between coinsurers are decided by reference to the terms of their
respective contracts, not the right to indemnification that may exist among the persons insured
by the policies.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Jerold E. Weil, Judge.
Affirmed.


Action for declaratory relief to determine the respective liabilities, rights and duties under
automobile liability policies as between two insurance companies in a personal injury action.
Judgment for plaintiff affirmed.


COUNSEL
Kinkle, Rodiger, Graf & Dewberry, Kinkle, Rodiger, Graf, Dewberry & Spriggs, G. G. Baumen,
Joe A. Austere and Jerry A. Ramsey for Defendants, Cross-complainants and Appellants.
Betts & Loomis and John A. Loomis as Amici Curiae on behalf of Defendants, Cross-complainants
and Appellants.
Joseph W. Jarrett, Frank W. Woodhead and Henry F. Walker for Plaintiff, Cross-defendant and
Respondent and for Cross-defendant and Respondent.


MOSS, J.
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In this suit for declaratory relief and damages Universal Underwriters Insurance Company
(Universal), which had issued a comprehensive automobile liability policy to Enoch Chevrolet
Company (Enoch), an automobile dealer, was awarded a judgment after trial against Aetna
Insurance Company of Hartford, Connecticut (Aetna), upon a garage liability policy issued to
Wilson Leasing Company (Wilson). The dispute arose out of an accident involving a car sold by
Enoch to Wilson and driven by Hayde, an employee of Enoch.


Three suits were commenced by the persons injured in the accident against Wilson, Enoch and
Hayde, 1  which was settled pursuant to an agreement whereby each insurance company paid a
portion of the claims, fees and costs which they agreed were reasonable and reserved for later
determination their rights as between themselves. Universal then brought this action for declaratory
relief against Aetna to have determined their respective rights under the two policies. *147
Aetna and Wilson cross-complained against Universal and Enoch, alleging that the accident was
caused solely by the negligent installation of power brakes in the car by Enoch and that therefore
Universal should stand the entire loss. Each policy provided coverage greater than the amount of
the settlement. The trial court found that Wilson was the owner of the car on the date of the accident
and that Hayde was driving the car with Wilson's permission. It concluded that the Aetna policy
provided primary insurance covering the accident and held that Aetna should bear the entire loss.


1 General Motors was also named a defendant but no issue concerning its liability is raised
on this appeal.


Wilson was the Owner of the Automobile
The evidence supports the finding that Wilson was the owner of the car on the date of the accident.
In January 1959, when these events occurred, Wilson owned about 400 cars which were out on
long term leases. During the previous year Wilson had purchased about 45 cars from Enoch.
These sales were made by direct dealing between Dolbier, the fleet manager of Enoch, and Firth,
sales manager of Wilson. Wilson was located some distance away from Enoch. On January 14,
1959, Firth telephoned Dolbier and ordered a Chevrolet convertible for Wilson equipped with
power brakes and power steering. Enoch delivered the designated car to Wilson's premises the
next day minus the power steering and brakes. When Wilson's customer refused to accept the
car as delivered, Firth asked Dolbier to pick the car up and install the missing equipment. Enoch
complied. The accident occurred on January 21, 1959 when Hayde, an employee of Enoch, was
delivering the car back to Wilson. The sole and proximate cause of the accident was the negligent
installation of power brakes in the car by Enoch. After repairing the minor damage which the car
had suffered in the accident, Enoch returned the car to Wilson.


On January 14, 1959, the date of the sale, Dolbier, on behalf of Enoch, prepared a dealer's
notice and report of sale pursuant to Vehicle Code section 177. In the space marked “Purchaser's
Certification” Dolbier signed “Wilson Auto Leasing—Ken Firth.” Dolbier testified that he had
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made sales to Firth over the telephone many times in the past and that on prior occasions he
had signed reports of sale to Wilson in a similar manner and that Firth, on behalf of Wilson, had
approved of this practice. Enoch mailed the dealer's notice of sale to the Department of Motor
Vehicles on the day of the *148  sale or the next day. It was received by the department on January
19th, two days before the accident.


Enoch submitted two invoices to Wilson, one for the car as originally delivered and the second
for the power equipment. Wilson paid both invoices. Some time after the accident Wilson asked
Enoch to take back the car. Enoch refused and Wilson later paid for the car and sold it.


(1) Transfer of title to vehicles is governed by the provisions of the Vehicle Code. (Singleton
v. Perry, 45 Cal.2d 489, 493-494 [289 P.2d 794].) ( 2) Enoch gave notice to the Department of
Motor Vehicles within the time specified in Vehicle Code section 177, subdivision (b), 2  and before
the accident occurred. Whether or not under the circumstances Dolbier had authority to sign for
Firth and whether title was intended to pass at the time the car was first delivered to Wilson were
questions of fact for the trial court to determine. The evidence amply supports those findings.
Even though the car was delivered without the power equipment which had been ordered, Wilson
accepted the car and delivered it to its lessee. When the car was returned by the lessee, Wilson did
not then attempt to rescind the sale, but instead merely requested that Enoch pick up the car and
install the missing equipment. Therefore, for the purpose of determining which insurer is liable for
damages arising out of the accident, we must regard Wilson, not Enoch, as the owner. (Stoddart
v. Peirce, 53 Cal.2d 105 [346 P.2d 774]; Meza v. Ralph, 195 Cal.App.2d 453 [15 Cal.Rptr. 754];
Borjesson v. Simpson, 177 Cal.App.2d 365, 370—371 [2 Cal.Rptr. 366]; Gorham v. Taylor, 176
Cal.App.2d 600 [1 Cal.Rptr. 546].)


2 Veh. Code, § 177, subd. (b), reads as follows: “[Notice by dealer: Form.] Every dealer upon
transferring by sale, lease or otherwise any vehicle, whether new or used, of a type subject
to registration hereunder, shall, not later than the end of the next business day of the dealer,
give written notice of such transfer to the department upon an appropriate form provided
by it but a dealer need not give such notice when selling or transferring a new unregistered
vehicle to another dealer.”


The Aetna policy issued to Wilson covered the accident.
Since respondents concede that the Universal policy issued to Enoch covered the accident, we
shall examine the Aetna policy issued to Wilson to determine if it also provided coverage. (3) In
construing the Aetna policy we are guided by the well established principle that “any uncertainties
in insurance policies whether as to perils insured against ... or the person or persons insured, will be
resolved against the *149  insurer and in favor of imposing liability.” (Continental Casualty Co. v.
Zurich Ins. Co., 57 Cal.2d 27, 32 [17 Cal.Rptr. 12, 366 P.2d 455].) We consider the Aetna policy as
if it provided the only coverage available. (Mission Insurance Co. v. Feldt, 62 Cal.2d 97, 101 [41
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Cal.Rptr. 293, 396 P.2d 709]; see Hartwick, How to Read a Liability Insurance Policy (1961) 13
Hastings L.J., p. 175.) ( 4) In the insuring paragraph of its policy Aetna agreed “To pay on behalf
of the insured all sums which the insured shall become legally obligated to pay as damages ...
caused by accident and arising out of the hazards hereinafter defined.” The definition of hazards
included in pertinent part “the ownership, maintenance or use of the premises for the purpose of
an automobile dealer 3  ... and all operations necessary or incidental thereto, and the ownership,
maintenance or use of any automobile in connection with the above defined operations.” One of the
named insureds under the policy was “Wilson Leasing Company.” The automobile in question was
purchased by Wilson for lease to a customer and at the time of the accident was being returned to
Wilson after the installation of power equipment requested by Wilson's customer. The automobile
was being used in connection with a purpose incidental to the operation of an automobile dealer
and the accident was therefore a hazard insured against under the terms of the policy.


3 Endorsement 5 to the policy changes the term “automobile dealer” to “automobile sales”
agency. In view of the discussion which follows, we regard the difference in terminology
as immaterial.


(5) However, even if the policy by its terms had not covered the hazard, Aetna could not have
limited its coverage of automobiles owned by Wilson to those used in automobile dealer sales
operations to the exclusion of its leasing business because Vehicle Code section 415, subdivision
(b) (now § 16451) was incorporated into the policy and did not permit limitation of the coverage
to use in connection with any particular business. (Interinsurance Exchange v. Ohio Casualty Ins.
Co., 58 Cal.2d 142, 148 [23 Cal.Rptr. 592, 373 P.2d 640]; see Wisdom v. Eagle Star Ins. Co., 211
Cal.App.2d 602, 604 [27 Cal.Rptr. 599].)


(6) We next consider whether Enoch was insured by the Aetna policy. The policy included as an
additional insured “any person while using an automobile covered by this policy, and any person
or organization legally responsible for the use *150  thereof, provided that the actual use of the
automobile is by the named insured or with his permission.”


The trial court found that at the time of the accident Hayde, Enoch's employee, was driving
the automobile with the permission of Wilson. Whether the permission required by the policy
provision quoted above was present was a question of fact. We are bound by any reasonable
inferences drawn by the trial court from the evidence. (Exchange Cas. & Surety Co. v. Scott, 56
Cal.2d 613, 622 [15 Cal.Rptr. 897, 364 P.2d 833]; Peterson v. Grieger, Inc., 57 Cal.2d 43, 51 [17
Cal.Rptr. 828, 367 P.2d 420].) The evidence of prior dealings between Enoch and Wilson supports
the inference that Wilson gave permission to Enoch to return the car to Wilson when the installation
of the missing power brakes was completed.
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Quite clearly, Hayde was “using” the car when it went out of control. As Hayde's employer, Enoch
was an “organization legally responsible for the use” of the automobile and thus fits within the
policy definition of an additional insured.


The fact that Enoch's legal responsibility in this case arose out of its negligence in installing
the brakes before it put the car on the road rather than the negligent operation of the car by its
employee does not require a different construction of the policy language. Such a construction
would be strained and contrary to the rule which requires that the policy be construed in its most
inclusive sense for the benefit of the insured. (Continental Casualty Co. v. Phoenix Construction
Co., 46 Cal.2d 423, 438 [296 P.2d 801, 57 A.L.R.2d 914].) The terms of the policy do not
require that the liability of the additional insured arise from its negligence while using the covered
vehicle. (American Auto Ins. Co. v. Transport Indemnity Co., 200 Cal.App.2d 543, 548—551 [19
Cal.Rptr. 558].) “The term 'using' when employed in a policy without restrictive terms, must be
understood in its most comprehensive sense. It does not require that the injury be the direct and
proximate result in any strict legal sense of the active movement of the motor vehicle covered
by the policy.” (Columbia Southern Chemical Corp. v. Manufacturers & Wholesalers Indem.
Exchange, 190 Cal.App.2d 194, 202 [11 Cal.Rptr. 762] *  , see also St. Paul Fire & Marine Ins.
Co. v. Hartford Accident & Indem. Co., 244 Cal.App.2d 826, 830- 831 [53 Cal.Rptr. 650]; cf.
Entz v. Fidelity & Casualty Co., 64 Cal.2d 379, 385 [ *151  50 Cal.Rptr. 190, 412 P.2d 382].) The
Aetna policy covered injuries “arising out of” the hazards defined therein which as we have seen
included this accident. That term is broad enough to include any cause in fact rather than only
legal or proximate cause. Its use indicates an intention to cover any accident arising out of the
use of a covered automobile with the permission of the named insured rather than only accidents
proximately caused by such use.


* Partially overruled on other grounds in Continental v. Zurich Ins. Co., supra, 57 Cal.2d 37,
38.


City of Santa Monica v. Royal Indemnity Co., 157 Cal.App.2d 50 [320 P.2d 136], is a case in point.
There two passengers were injured when a wheel of the tram in which they were riding passed
over a defective manhole cover maintained by the city. The tram company was not negligent. Its
policy covered injuries “caused by accidents arising out of the ... use of the automobile” (tram).
(Page 52.) The court held “There is no room for doubt that the accident in question arose out of the
use of the automobile. ... American Auto. Ins. Co. v. American Fid. & Cas. Co., 106 Cal.App.2d
630, 637 [235 P.2d 645]: 'Under the defendant's policy it is liable for damages because of injury to
property caused by the accident and arising out of the use of the motor vehicle. Such a policy does
not require that the injury be a direct and proximate result, in any strict legal sense of that term,
of the use of the motor vehicle covered by the policy.' ” (157 Cal.App.2d at p. 55.) (7) Thus, the
fact that the operation of the motor vehicle by Hayde was not the proximate cause of the accident
is immaterial; the accident did arise out of the use of the automobile by Hayde and was therefore
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covered by the Aetna policy. We need not consider, therefore, whether the installation of the power
brake unit by Enoch was a use of the vehicle. (See Yandle v. Hardware Mutual Ins. Co., 314 F.2d
435 (9th Cir.).)


In view of our finding that the Aetna policy by its terms provided coverage we find it unnecessary
to discuss appellants' contention that the provisions of the California Financial Responsibility Law
do not require coverage in this case. We note, however, that cases which consider coverage under
that law are not necessarily binding in a case where the question presented is the construction of
an insurance policy. The underlying policy in favor of finding coverage does not apply where the
question is whether the negligence of the user should be imputed to the owner by reason of the
statutory *152  liability imposed by the vehicle code. (Exchange Cas. & Surety Co. v. Scott, supra,
56 Cal.2d 613, 619.)


The Aetna policy Issued to Wilson was Primary
Since both policies covered the accident we next refer to the “other insurance” clauses of the
respective policies to determine whether the loss must be borne by one of the two insurers or
apportioned between them. The Aetna policy provides, “If the insured has other insurance against
a loss covered by this policy, the company shall not be liable under this policy for a greater
proportion of such loss than the applicable limit of liability stated in the declarations bears to the
total applicable limit of liability of all valid and collectible insurance against such loss.” This is
a typical proration clause. The “other insurance” clause in the Universal policy is substantially
the same as the foregoing but also contains an excess coverage provision which states that its
insurance “with respect to loss arising out of ... the use of any non-owned automobile shall be
excess insurance over any other valid and collectible insurance.” 4


4 Another “other insurance” provision appears in the Universal policy in an endorsement
captioned “Use of Other Automobiles—Broad Form.” The slight difference in language
between the two clauses is immaterial in this case.


(8) It is established law that where the owner's policy (as does the Aetna policy here) provides
proration and the user's policy or the policy of one legally responsible for the use of the vehicle
(as does the Universal policy here) provides excess coverage as to nonowned vehicles, the excess
provision is given effect and the owner's policy is held to provide primary coverage. (American
Automobile Insurance Co. v. Republic Indemnity Co., 52 Cal.2d 507, 511—513 [341 P.2d 675].)
The trial court correctly followed this principle in determining that the Aetna policy provided
primary coverage and, since the limits on the Aetna policy were higher than the amount of the loss,
the excess coverage in the Universal policy did not come into effect. ( 9) Since Aetna provided
primary coverage in an amount sufficient to cover the entire loss, it also was liable to pay all
costs of defense including attorney fees. (Travelers Ins. Co. v. Norwich Union Fire Ins. Soc., 221



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963113993&pubNum=350&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963113993&pubNum=350&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=56CALIF2D613&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_619 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=56CALIF2D613&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_619 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=52CALIF2D507&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=52CALIF2D507&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_511 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959122552&pubNum=661&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=221CAAPP2D150&originatingDoc=I018de469fad311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_154 





Universal Underwriters Ins. Co. v. Aetna Ins. Co. of..., 249 Cal.App.2d 144...
57 Cal.Rptr. 240


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


Cal.App.2d 150, 154 [34 Cal.Rptr. 406]; Pleasant Valley etc. Assn. v. Cal-Farm Ins. Co., 142
Cal.App.2d 126, 136 [298 P.2d 109].)


Aetna and Wilson argue in effect that since Enoch not Wilson was the tortfeasor, Enoch's insurer
should in fairness be *153  required to bear all or part of the loss. Their argument, although not
clearly stated, apparently is that because Wilson would have been entitled to indemnification from
Enoch had Wilson paid the claims caused by Enoch's negligence, Aetna as Wilson's insurer, is
entitled to shift the loss to Universal as Enoch's insurer.


This argument is fallacious and has been rejected before by this court. (Pacific Indemnity Co. v.
Liberty Mutual Insurance Co., 239 Cal.App.2d 346, 352 [48 Cal.Rptr. 667].) (10) Questions of
contribution between coinsurers are decided by reference to the terms of their respective contracts,
not the right to indemnification that may exist among the persons insured by the policies. (See for
example Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27; Travelers Indemnity Co. v.
Colonial Ins. Co., 242 Cal.App.2d 227 [51 Cal.Rptr. 724]; Pacific Indemnity Co. v. Liberty Mutual
Ins. Co., supra, 239 Cal.App.2d 346; American Automobile Ins. Co. v. Transport Indemnity Co.,
supra, 200 Cal.App.2d 543; Columbia Southern Chemical Corp. v. Manufacturers & Wholesalers
Indem. Exchange, supra, 190 Cal.App.2d 194.) Aetna insured the risk under its policy and cannot
escape liability because the negligence of a party insured by that policy caused the liability to
arise. Therefore, the trial court properly refused to pass upon the issue of indemnification raised
by the cross- complaint.


The judgment is affirmed.


Ford, P. J., and Frampton, J. pro tem., *  concurred.
* Retired judge of the superior court sitting under assignment by the Chairman of the Judicial


Council.


Appellants' petition for a hearing by the Supreme Court was denied April 26, 1967. *154


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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