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Application of California Public Defender’s Application of California Public Defender’s
Association (CPDA) To Submit an Amicus Brief Association (CPDA) To Submit an Amicus Brief

on Behalf of Petitioneron Behalf of Petitioner

TO THE HONORABLE JUSTICES OF THE SUPREME 

COURT:
California Public Defender’s Association (CPDA) applies under 

California Rules of Court, Rule 8.200(c)(1) for permission to
appear as amici curiae on behalf of petitioner J.O .. CPDA
submits good cause to allow the filing of this amicus curiae brief. 

This application summarizes our interest in the issues presented 

in this case. It also demonstrates how our proposed brief will 

assist the Court in the consideration of the issues presented.

Interests of Amicus Curiae CPDAInterests of Amicus Curiae CPDA¹

The California Public Defenders Association (CPDA) is the 

largest association of criminal defense attorneys, public 

defenders, and associated professionals in the state of California. 

With a membership of more than 4,000 professionals, CPDA is an 

important voice for the criminal defense bar. Our collective 

experience evaluating ethical conflicts of interest places us in a 

unique position to assist the Court in this case.

¹ The undersigned, Kathleen Guneratne, on behalf of CPDA, 

certifies to this Court that no party involved in this litigation has 

tendered any form of compensation, monetary or otherwise, for 

legal services related to the writing or production of this brief, 

and additionally certifies that no party to this litigation has 

contributed any monies, services, or other form of donation to 

assist in the production of this brief.
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CPDA has been a leader in continuing legal education for 

defense attorneys for almost 40 years and is recognized by the 

California State Bar as an approved provider of Mandatory 

Continuing Legal Education, Criminal Law Specialization 

Education, and Appellate Law Specialization Education. It is one 

of only two organizations deemed by the Legislature to be an 

“automatically” approved legal education provider. (Bus. & Prof. 

Code, §6070, subd. (b).)
Courts have granted CPDA leave to appear as amicus curiae 

in well over 30 California cases, many of which culminated in 

published opinions. We believe that our participation has been 

helpful in many important cases. (See, e.g., People v. Albillar 

(2010) 51 Cal.4th 47 [sufficiency of the evidence in a gang-related 

prosecution]; Barnett v. Superior Court (2010) 50 Cal.4th 890 

[post-trial discovery]; Galindo v. Superior Court (2010) 50 Cal.4th 

1 [pre-prelim discovery]; People v. Lenix (2008) 44 Cal.4th 602 

[comparative juror analysis for first time on appeal]; People v. 

Nelson (2008) 43 Cal.4th 1242 [DNA evidence in a cold-hit case]; 

Chambers v. Superior Court (2007) 42 Cal.4th 673 [Pitchess 

procedures]; People v. Sanders (2003) 31 Cal.4th 318 [search 

could not be a reasonable “parole search” without knowledge of 

the suspect’s parole status]; Manduley v. Superior Court (2002) 

27 Cal.4th 537 [no separation of powers violation by the direct 

filing of juvenile cases in the criminal court]; Morse v. Municipal 

Court (1974) 13 Cal.3d 149 [mandate issued to compel 

consideration of diversion].)
CPDA did not file a brief before the original deadline of 

February 28, 2025. The organization did not have the bandwidth 

at that time to submit an amicus brief, and our organization had

8



a diversity of opinion as to the advisability of overruling Solberg 

v. Superior Court of S.F. (1977) 19 Cal.3d 182—the original 

question upon which review was granted.
However, the Court has invited briefing on a new question 

regarding the nature of the separation of powers conflict, and 

whether it applies with equal force to public defender offices as 

well as district attorney offices. CPDA has a particularly strong 

interest in the new question presented, and we believe we have 

an important perspective to offer. CPDA speaks for thousands of 

public defenders across California who daily navigate the 

practical and ethical implications of judicial bias and judicial 

assignment practices. CPDA is uniquely positioned to explain 

how separation-of-powers concerns do not attach to the defense 

function, and how restricting public defenders’ ability to exercise 

section 170.6 challenges would undermine fairness and equality 

for indigent defendants.
Our experience representing indigent clients statewide gives 

us insight into how judicial impartiality, public confidence, and 

access to justice intersect — insight that can assist this Court in 

resolving the new constitutional question presented.
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California Public Defenders 

Association
Respectfully submitted,

Dated: October 15, 2025 By: 
/s/ Kathleen Guneratne
Kathleen Guneratne 

Attorney for Amicus Curiae

We take no position on whether Solberg should be overruled or 

limited. Our briefing is limited to the supplemental question 

posed by the Court.
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Proposed Amicus Curiae BriefProposed Amicus Curiae Brief

To the Honorable Chief Justice and the Associate Justices To the Honorable Chief Justice and the Associate Justices
of the California Supreme Court:of the California Supreme Court:

Issue PresentedIssue Presented

Assuming arguendo that "blanket challenges" to a particular 

judge under Code of Civil Procedure section 170.6 implicate 

separation-of-powers concerns, do those concerns apply to actions 

taken only by executive branch offices such as a county counsel or 

a district attorney's office, or does the concern apply more broadly 

to non-executive branch entities such as a public defender's office 

or a private law firm? (See, e.g., People v. Superior Court (Tejeda) 

(2016) 1 Cal.App.5th 892, 896912, fn. 2 (conc. opn. of Aronson, J.), 

930 (dis. opn. of Thompson, J.).)

ArgumentArgument

I. I. Defense challenges are different.Defense challenges are different.

Defense attorneys who collectively challenge a judge may 

present an administrative challenge for courts, but they do not 

implicate the separation of powers concerns at issue in Solberg v. 

Superior Court of S.F. (1977) 19 Cal.3d 182 and People v. 

Superior Court (Tejeda), supra, 1 Cal.App.5th 892. In our view, 

Justice Thompson’s dissent in Tejeda explains this argument 

well.
Defense attorneys are not part of the executive branch. Unlike 

the prosecutor, who is tasked with carrying out the laws and
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initiating criminal proceedings, defense attorneys act on behalf of 

individual clients. We owe these clients individualized 

representation, and fiduciary duties of loyalty and confidentiality. 

When we exercise peremptory challenges pursuant to Code of 

Civil Procedure Section 170.6,² we do so on behalf of individual 

clients, not on behalf of a branch of the government.

A.A. The separation of powers concern The separation of powers concern arises arises only only
when a when a governmental actor in the executive governmental actor in the executive
branchbranch, like a , like a district attorneydistrict attorney, uses blanket , uses blanket
challenges to retaliate against or manipulate challenges to retaliate against or manipulate
the judiciary.the judiciary.

Under the California constitution’s separation of powers 

clause, the executive, legislative and judicial branches of 

government are forbidden from defeating or materially impairing 

one another’s core functions. (Cal. Const. art. III, § 3; Steen v. 

App. Div. of Superior Ct. (2014) 59 Cal.4th 1045, 1053
In Solberg v. Superior Court of S.F. (1977) 19 Cal.3d 182, 

191,this Court addressed one kind of separation-of-powers 

challenge: the ability of the legislative branch to regulate and 

delegate questions of judicial disqualification. This Court 

properly rejected a separation-of-powers challenge in that 

legislative vs. judicial context, reasoning that the legislature had 

authority to reasonably regulate judicial disqualification, 

including permitting all sorts of litigants to peremptorily 

disqualify a judge. (Solberg, supra, 19 Cal.3d at pp. 191-193.) 

This rule was put in place to enhance public perception of the

² Unless otherwise noted, all statutory references are to the 

Code of Civil Procedure.
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legitimacy of the bench, “[s]ince the legitimacy of the Court’s role 

is essentially a perception of the people.” (Solberg v. Superior 

Court of S.F., supra, at pp.191–193.)
However, as Justice Thompson pointed out in his thoughtful 

dissent in People v. Superior Court (Tejeda) (2016) 1 Cal.App.5th 

892, 930, Solberg has nothing to say about whether blanket 

challenges by one co-equal branch of government [the executive] 

may materially interfere with the operation of another branch 

[the judiciary]. That question was not considered in Solberg. 

Justice Thompson distinguished the separation-of-powers 

issue in Solberg v. Superior Court of S.F., supra, 19 Cal.3d 182 — 

which involved a perceived conflict between the Legislature and 

the judiciary — from the issue presented in Tejeda, which he 

characterized as a conflict between the executive branch, acting 

through the district attorney’s office, and the judicial branch:

“This case concerns the separation of powers between 

the executive branch and the judicial branch. The 

question is: Did the district attorney violate the 

separation of powers clause when it used section 

170.6 to retaliate against a judge? Solberg did not 

consider this question. Again it only considered 

similar abuses in deciding they do not ‘vitiate[ ] the 

statute’ as enacted by the Legislature.”

(Tejeda, supra, 1 Cal.App.5th at p. 930 (dis. opn. of Thompson, 

J.).)
Tejeda concerned the District Attorney’s (DA) disqualification 

of Judge Goethals in Orange County. The trial court made a 

factual finding that this blanket papering of the judge was not 

premised on a good faith belief that prosecutors could not get a

13

https://1.next.westlaw.com/Search/Results.html?query=19%20Cal.3d%20182#p191
https://1.next.westlaw.com/Search/Results.html?query=19%20Cal.3d%20182#p191
https://1.next.westlaw.com/Search/Results.html?query=1%20Cal.App.5th%20892#p930
https://1.next.westlaw.com/Search/Results.html?query=1%20Cal.App.5th%20892#p930
https://1.next.westlaw.com/Search/Results.html?query=19%20Cal.3d%20182
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=170.6.&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=170.6.&lawCode=PEN
https://1.next.westlaw.com/Search/Results.html?query=1%20Cal.App.5th%20892#p930


fair trial in certain kinds of cases before him. Instead, the DA 

based its challenges “on a desire to intimidate, punish or silence,” 

the judge. (Tejeda, supra, 1 Cal. App.5th at p. 930 (dis. opn. of 

Thomson, J.).)
Justice Thompson characterized this as one co-equal branch of 

government intimidating another co-equal branch and concluded 

that this offends the core of our system of three co-equal branches 

of government.
Such concerns are lacking when challenges are brought by 

other litigants or non-executive entities, because those entities, 

such as public defenders or private firms, are not exercising 

executive power. After all, as this Court explained in Steen v. 

Appellate Division of Superior Court (2014) 59 Cal.4th 1045, 

1053, “[t]he separation of powers clause ... is violated when the 

actions of one branch defeat or materially impair the inherent 

functions of another.” (Tejeda, supra, at p. 923 (dis. opn. of 

Thompson, J.), quoting Steen, 59 Cal.4th at p. 1053, emphasis 

added.)³
When an executive actor, such as a district attorney, engages 

in conduct that “materially impairs” the judiciary’s ability to

³ Steen is a good example of how hard it is to successfully mount 

a successful separation of powers challenge to legislative 

delegation to another branch. In that case, a criminal defendant 

challenged Penal Code Section 959.1(c), which ostensibly 

permitted a judicial clerk to file a criminal complaint. Since 

commencement of criminal proceedings was a “quintessentially 

executive function,” it could not be delegated to the judiciary. 

(Steen, supra, 59 Cal.4th ap p. 1054.) But this Court still did not 

find a separation of powers violation, noting that the legislature 

may take action that affects the judiciary, instead construing the 

statute to permit the clerk to act only with the prosecutor’s 

approval.
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perform its essential functions (such as case assignment, docket 

management, and independent adjudication), that conduct 

violates the separation-of-powers clause. The constitutional 

violation is tied to the nature of the actor:

“Taken together, these basic constitutional principles 

compel the conclusion that the separation of powers 

clause prohibits the district attorney (an executive 

branch agency) from abusing section 170.6 in any 

manner which materially impairs the inherent 

powers of the judicial branch.”

(Tejeda, supra, at p. 924 (dis. opn. of Thompson, J.).)

Because the true separation-of-powers concern is the executive’s 

misuse of authority, entities that do not exercise executive power 

(such as public defender offices) are not capable of “materially 

impairing” another branch’s constitutional functions.

B.B. Defense attorneys represent not a co-equal Defense attorneys represent not a co-equal
branch of government, but individual clients, to branch of government, but individual clients, to
whom we owe fiduciary duties of loyalty and whom we owe fiduciary duties of loyalty and
confidentiality.confidentiality.

Prosecutors represent a branch of government. Defense 

attorneys do not. Unlike the District Attorney, who acts on behalf 

of the people of the state of California (a group that includes the 

defendant), we represent individual clients. We represent one 

client at a time. We have an ethical and fiduciary duty to act in 

each individual client’s interest.
As this Court has long recognized, we owe each client a duty of 

loyalty. (See, e.g., Flatt v. Superior Court (1994) 9 Cal.4th 275,
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282 [“[a]n attorney’s duty of loyalty to a client is not one that is 

capable of being divided”]; Oasis West Realty, LLC v. Goldman
(2011) 51 Cal.4th 811, 821 [“[a]mong those fiduciary obligations
were the duties of loyalty ...”]; accord Strickland v. Washington
(1984) 466 U.S. 668, 688.)

This means in practice that if we believe our clients cannot get 

a fair hearing, our duty of loyalty compels us to action. For 

example, if we are aware of a judge who has never OR’d a client, 

even in a misdemeanor case, and has remanded out-of-custody 

clients, then our duties of loyalty and zealous advocacy demand 

that we advise all our clients to exercise a challenge against that 

judge. If this is done in nearly all cases assigned to that judge, 

the court might consider this a blanket challenge, but it is one 

driven by wholly client-centered concerns. In fact, failing to act 

could be a dereliction of duty. (Strickland v. Washington, supra, 

466 U.S. at p. 692.)
We likewise owe our clients a corollary duty of confidentiality 

to protect their secrets. Once again, this is not a duty that the 

prosecution has: to the contrary, the prosecution must disclose 

information harmful to its case. (Cf. Brady v. Maryland, 373 U.S. 

83 (1963) [prosecutor’s failure to disclose exculpatory and 

material evidence violates due process].) In certain cases, the 

fiduciary duty extends to prohibit releasing information to the 

public. A lawyer who breaches these duties risks public reproval 

and discipline by the state bar. (See, e.g. In the Matter of Johnson 

(October 26, 2000) 4 Cal. State Bar Ct. Rptr. 179, 189–190 [2000 

WL 1682427] [state bar finding that a lawyer breached their duty 

of confidentiality and Business and Professions Code Section
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6068 by disclosing to one client the fact that another client was a 

convicted felon, despite the fact that the fact of conviction was a 

matter of public record, although not easily discoverable].)
In sum, unlike prosecutors, public defenders do not represent 

the government or advance generalized societal interests but 

exist to safeguard the rights of an individual client in an 

individual case. When we fail to do this, we can face disciplinary 

action.

C. C. The magnitude of Public Defender challenges is The magnitude of Public Defender challenges is
necessarily different.necessarily different.

Multiple or collective 170.6 challenges by the defense operate 

differently from prosecution ones. Just over half of California’s 58 

counties have their own public defender’s offices, with rosters of 

full-time, salaried attorneys and support staff. The rest — most 

of them smaller, rural counties — contract out criminal defense 

to private attorneys. (Calmatters, Money, location shape 

California’s criminal defense system to an unconstitutional level, 

Robert Greene, March 31, 2025, https://calmatters.org/ 

commentary/2025/03/public-criminal-defense-unconstitutional -
contracts/.) In the smaller counties that lack an institutional 

public defender, it is solely prosecutors who exercise blanket 

challenges.
Even in counties that have a public defense office, the Public 

Defender represents on average 80-90% of the indigent 

population.(See, e.g., https://www.criminallegalnews.org/media/ 

publications/
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ca_commission_on_fair_administration_of_justice_legal_defense_report_2008.pdf.) 

The rest of the poor clients are represented by an Alternate
Defender or private attorneys appointed from a conflict panel.

Additionally, there is a pervasive funding imbalance between
public defense offices and prosecution offices. 2022 data collected
in a study commissioned by the Legislature pursuant to AB 625
indicates that “attorney staffing in public defender officers was
only 73% of attorney staffing in district attorney offices.”
(California Public Defense Workloads and Staffing, Report and 

Recommendations, The Deacon Center, SMU Dedman School of
Law (2025), p. 27.)

Thus, due to funding imbalances and geographic reach, where
collective public defender challenges occur, they do not
necessarily imperil a particular judge’s assignment. A judge could
still handle the rest of the court-appointed or private defense bar
filings.

In sum, the defense simply does not have the same power as
the prosecutor. (See, e.g., Ovalle, Brianna M. (2021) "Examining
the Quality of Representation by Public Defenders Compared to
Private Attorneys," The Mid-Southern Journal of Criminal
Justice: Vol. 20, Article 5 available at: https://mds.marshall.edu/ 

msjcj/vol20/iss1/5, relying on Court statistics, Judicial Branch of
California, https://courts.ca.gov/news-reference/research-data/
court-statistics.)

In this way, the Public Defender is more akin to civil litigants
or private criminal defendants than the prosecutor. If a private
litigant can exercise a challenge, so, too, should individual public
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defender clients be able to act in their individual interest, even if 

that individual action collectively results in what may appear to 

the untrained eye as a blanket challenge.

D. D. A contrary rule would unfairly deny poor people A contrary rule would unfairly deny poor people
access to justice afforded to the wealthy.access to justice afforded to the wealthy.

Public defenders fight mass incarceration, state-sanctioned 

violence, ICE in our courthouses, and countless other injustices 

that threaten the dignity and safety of our communities. Our 

clients deserve the same fearless advocacy as those who can 

afford private counsel. Any other rationale would deny public 

defender clients the same rights and protections afforded to 

wealthy clients. We readily acknowledge that public defender 

agencies do enjoy economies of scale; meaning that if a public 

defense attorney is aware that a judge harbors an implicit or 

explicit bias against her Black client, she is in a position to share 

that knowledge with dozens of clients: not just one. Public 

defense office should not be penalized for economies of scale. But 

that would be the impact—even if not the intent—of a ruling 

applying any decision in this case to public defender agencies. 

Such a position would run counter to this Court’s long history 

of protecting access to justice for all Californians, including the 

indigent. Principles of fairness and equality demand that we not 

punish a person for his poverty. (U.S. Const., amend. XIV; Cal. 

Constn., Art. 1 §7; Bearden v. Georgia (1983) 461 U.S. 660, 661 

[equal protection and due process prohibit “punishing a person 

for his poverty”]” Tate v. Short (1971) 401 U.S. 395, 397–98;

19

https://constitution.congress.gov/constitution/amendment-14/
https://1.next.westlaw.com/Search/Results.html?query=461%20U.S.%20660#p661
https://1.next.westlaw.com/Search/Results.html?query=401%20U.S.%20395#p397


Williams v. Illinois (1970) 399 U.S. 235, 241–242 Griffin v. 

Illinois (1956) 351 U.S. 12, 19; In re Antazo (1970) 3 Cal.3d 100, 

103–104.)
To deny public defenders the ability to bring section 170.6 

challenges on behalf of their clients would, in effect, deny 

indigent defendants a protection readily available to wealthier 

individuals who retain private counsel. Private attorneys 

routinely exercise peremptory challenges, which, if they have 

enough clients, might amount to systematically disqualifying 

certain judicial officers. To then prohibit public defenders from 

exercising the same right on behalf of indigent clients creates a 

disparate justice system.⁴ (Cf. People v. Reese (2017) 2 Cal.5th 

660, 665 [the “[E]qual Protection [Clause] bars any distinction 

between criminal defendants on the basis of their economic 

means.”].)

II.II. Judicial bias has real-world consequences for our Judicial bias has real-world consequences for our
clients, as our experience at public defender clients, as our experience at public defender
offices reveals.offices reveals.

To understand why public defenders must retain the ability to 

exercise global 170.6 challenges, one need only look to the daily 

realities of judicial bias faced by our clients.

⁴ Indeed, the challenge may be brought by an attorney or her 

client. (Code Civ. Proc., § 170.6(a)(2)). An attorney is often more 

informed than her client, but nothing can stop the client from 

exercising a challenge, and if nearly every public defender client 

exercises a challenge against a particular judge, economies of 

scale may make this seem like a blanket challenge, although it 

does not fit the definition in Solberg or Tejeda.
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Like everyone else, judges have explicit or implicit biases that 

can affect the performance of their duties. (See Assembly Bill 

2542, Chapter 316, § 2 (Penal Code § 745) [“The Legislature has 

acknowledged that all persons possess implicit biases [and] that 

these biases impact the criminal justice system”].) We know this 

from judges themselves. Judge Stuart Hing, who sits on the 

Alameda County Superior Court, is fond of telling this story 

about his trip to judge’s school:

“[T]here were 30 new judges there. And all of us in 

the room were given a sentencing assignment, to 

sentence someone. And we all sentenced the person. 

And then the results were put on a screen. And we 

were all shocked by how there was an extreme 

difference between the two sentences. There literally 

were two extremes. One was what I would call on the 

harsher side, and one was on the more lenient side. 

And all of us thinking we had the same defendant, we 

were confused about how that happened.

But then we were told the following: Half the room 

was given an African-American male and the other 

half was given a white female. And that, to me, has 

always stuck with me as far as implied bias.”

(Transcript from People v. Damian M. Crockett 

(Alameda County Docket #23-CR-001268), March 15, 

2024.)

Because public defenders represent large numbers of indigent 

defendants with similar backgrounds and shared lived 

experiences, they have much more exposure to judges than
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attorneys in private practice. They see how judges react to a host 

of different situations and how they treat lawyers and litigants 

on a daily basis.
On relatively rare occasions, that daily exposure reveals that a 

judge is not temperamentally suited for the job or harbors an 

implicit or explicit bias that jeopardizes the client’s right to a fair 

hearing. When that occurs, the duty of loyalty demands that the 

public defender pass this information along to the client and 

advise them how to take appropriate action. (See Flatt v. 

Superior Court, supra, 9 Cal.4th at p. 289 [“One of the principal 

obligations which bind an attorney is that of fidelity. . . It is also 

an attorney’s duty to protect his client in every possible way, and 

it is a violation of that duty for him to assume a position adverse 

or antagonistic to his client without the latter’s free and 

intelligent consent given after full knowledge of all the facts and 

circumstances”]; People v. Doolin (2009) 45 Cal.4th 390, 

429,quoting Beets v. Scott (5th Cir. 1995) 65 F.3d 1258, 

1270–1271 [“a lawyer who represents only one client is obliged to 

advance the client’s best interest despite his own interest or 

desires”].)
Like most public defender offices, Alameda County does not 

use section 170.6 to punish judges or retaliate against them. The 

decision to exercise multiple challenges is made by the Public 

Defender who is divorced from the daily tribulations that embroil 

line attorneys. Although a public defender client is never 

required to exercise a peremptory challenge, by the time our 

concerns about a bench officer have reached the point at which 

we are openly sharing them, few clients are willing to appear 

before that judge.

22

https://1.next.westlaw.com/Search/Results.html?query=9%20Cal.4th%20275#p289
https://1.next.westlaw.com/Search/Results.html?query=9%20Cal.4th%20275#p289
https://1.next.westlaw.com/Search/Results.html?query=45%20Cal.4th%20390#p429
https://1.next.westlaw.com/Search/Results.html?query=45%20Cal.4th%20390#p429
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=170.6.&lawCode=PEN


For an outsider looking in, this may appear to be a “blanket” 

challenge. But what is really going on is that, with the Public 

Defender’s authorization, line public defenders have shared their 

concerns with their clients, and the clients have 

decided—individually and collectively—that they do not want to 

risk appearing before the judge.
In truth, this is not the result of any impermissible or 

coordinated “blanket papering,” but instead a reflection of the 

natural consequences of representing clients whose interests are 

often aligned. It is a reflection of economies of scale, not a 

violation of the separation of powers.
Most public defender offices use the peremptory challenges 

under section 170.6—especially those involving multiple 

clients—very sparingly. For example, in Alameda County, public 

defender clients have collectively exercised peremptory 

challenges less than a ten times over the past four decades.⁵

⁵ This is consistent with the limited research on blanket 

peremptory challenges. One law review note suggests that there 

were 134 cases from January 8, 2021 to December 30, 2021 that 

revealed 158 ascertainable orders either accepting, denying, or 

discussing previously accepted or denied judicial peremptory 

challenges out of 4,464,380 total filings in California superior 

courts. This is an exceedingly low occurrence, about .0035 percent 

of cases. Sarah Park, Perfecting the Judicial Peremptory 

Challenge: A New Approach Using Preliminary Data on 

California Judges in 2021, Southern California Law Review, Vol. 

97, No. 1, available at, 

https://southerncalifornialawreview.com/2024/05/14/perfecting -
the-judicial-peremptory-challenge-a-new-approach-using -
preliminary-data-on-california-judges-in-2021/.
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A survey of those cases illustrates the degree of racial or other 

impermissible biases that is necessary to trigger the exercise of a 

peremptory challenge against a judge by multiple public defender 

clients.

A. A. Judge A.Judge A.

Judge A, a former Alameda County prosecutor, was appointed 

to the bench in the 1980s after he spearheaded the “Recall Rose 

Bird” campaign in southern Alameda County. Although he 

treated most public defender clients with disdain and appeared 

uninterested in “holding the balance nice, clear, and true between 

the state and the accused” (Taylor v. Hayes (1974) 418 U.S. 488, 

501), he was never the subject of a “blanket” challenge.
After his retirement, he continued to sit on assignment in 

Alameda County. In November 2016, he stayed in the courtroom 

to speak with the public defender and the district attorney after a 

preliminary hearing. The discussion initially revolved around an 

anti-death penalty initiative that had been on the ballot. Judge A 

warned that if taxpayers abolished the death penalty, they would 

regret it “when those people get out and start murdering people.” 

At some point, the conversation turned to the question of 

whether the United States incarcerates more people than other 

countries. Judge A commented that “some cultures here are just 

prone to commit more violence than others.” When the deputy 

public defender asked, “are you saying that prisons in the U.S. 

have more Black and Latino people because Black and Latino 

people are more criminal and violent?” Judge A unhesitatingly 

answered, “yes, of course!”
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He went on to explain that over-incarceration in the U.S. has 

almost nothing to do with over-policing, over-prosecution of those 

communities, biased policing, bias in the criminal justice system, 

or under-resourced poor communities. The problem, he said, was 

that Blacks and Latinos are a “more violent people who commit 

more crimes than other people.”
He rationalized this claim by saying that, during the great 

depression and the Jim Crow era, Blacks were among the most 

law-abiding communities. But according to Judge A, “something 

happened” that transformed Blacks into “the most violent and 

criminal people.”
Disgusted with the tenor of the conversation, the deputy 

district attorney left the courtroom. With just the public defender 

as his audience, Judge A continued his defense of the “13/52 

myth,” insisting that “all of the great sociologists have confirmed 

that Black people are more criminal.”
The Public Defender reported these shockingly insensitive 

remarks to the presiding judge. Both filed complaints with the 

Commission of Judicial Performance. (See Cal. Code Jud. Ethics, 

Canon 3.) Although Judge A was no longer invited to Alameda 

County, he continued to sit on assignment elsewhere.

B. B. Judge B.Judge B.

Judge B displayed her racial animus in the middle of an 

arraignment calendar. She was a family law attorney who was 

appointed to the bench in 2021. She got off to a rocky start in her 

first assignment, refusing to follow the notice requirements for 

bail motions, mistreating her staff, issuing bench warrants when
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clients were in residential programs or had not been ordered to 

appear, and refusing to take the guilty pleas of one public 

defender’s clients because “she takes too long.”
None of this was enough to warrant a challenge. But Judge B’s 

handling of the case of Ideafarm Wo (Alameda County Docket 

#22-CR-000268) caused the Public Defender to doubt her ability 

to fairly adjudicate cases involving Black public defender clients. 

(See Solberg v. Superior Court of S.F., supra, 19 Cal.3d at p. 193, 

fn. 10 [“It is often stated that it is not only the fact but the 

appearance of prejudice that should disqualify a judge. . . . Since 

the legitimacy of the Court’s role is essentially a perception of the 

people, in whose secure confidence the courts must remain if 

their powers are to be maintained, it follows that merely. . . a 

good faith belief [that prejudice exists] may be sufficient to 

disqualify a judge”].)
On October 24, 2021, Mr. Wo—who is white— was arrested for 

boarding an Alameda Count (AC) Transit bus with weapons and 

then refusing to disembark. According to the probable cause 

declaration, he was wearing a red, “Make America Great Again” 

cap, a ballistic vest, orange suspenders, which had a fixed blade 

knife inside of a holster and a body camera. He was carrying a 

large aluminum truncheon and tear gas.
The Alameda County District Attorney charged him with 

disturbing the peace and possession of the truncheon and tear 

gas. The complaint alleged prior convictions that made it illegal 

for him to lawfully possess tear gas. (See Penal Code § 22810.) 

Wo was represented at arraignment by private counsel. Judge 

B initially released him on the condition that he not own, use or 

possess any weapons. But the minute order reflects that she
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modified that order to allow him to “carry pepper spray/weapons 

for defensive purposes during the Black Joy Parade on 

2/27/2022.” Inasmuch as pepper spray qualifies as tear gas 

under Penal Code § 22810 (People v. Autterson (1968) 261 

Cal.App.2d 627, 630), the judge’s order plainly violated the law. 

The Public Defender believed that this ruling revealed, at the 

very least, an implicit bias against Black public defender clients. 

It also suggested that Judge B did not believe she had the same 

obligation to follow the law that the rest of us do. Convinced that 

it would be a breach of the duty of loyalty to let this go, he 

authorized his deputies to advise their clients of the right to 

challenge the judge. Nearly every person of color chose to do so. 

The collective challenge that followed lasted less than a week.⁶

C. C. Judge C.Judge C.

Judge C was appointed to the bench in 2018. Although a 

former public defender, he treated public defender clients with 

disdain and was impatient with and discourteous to their 

attorneys. Although this pattern of intemperance—itself a

⁶ Mr. Wo went through four different attorneys before finally 

representing himself. His case was ultimately dismissed in the 

interests of justice on November 3, 2023.
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violation of Canon 3(B)(4)⁷— continued unabated for several 

years, it was not a sufficient basis to exercise a peremptory 

challenge.
What aroused concern was his refusal to follow the law and a 

penchant for judicial rule-making that threatened to turn his 

courtroom into a private fiefdom. For example, he instituted a 

blanket policy requiring misdemeanor clients to appear in person 

for their court appearances. (See Olney v. Municipal Court (1986) 

133 Cal.App.3d 455, 459–460.) When he was offered a bench 

memo that explained the broad parameters of Penal Code section 

977(a) in misdemeanor cases, he declared he had “did not care 

what was in the memo” and had no intention of discontinuing his 

practice.
At around the same time, he created a special rule of court for 

bench warrant recalls that allowed him to pick and choose which 

cases he would allow back into his courtroom. The choice was 

made without any input from either side. (See Kalivas v. Barry 

Controls Corp. (1996) 49 Cal.App.4th 1152, 1159 [judges are not 

permitted to promulgate rules of court without complying with 

the vetting and public comment requirements of Code of Civil 

Procedure § 575.1].)
No other Alameda County judge followed this practice, which 

was likely a violation of Rule 10.608 of the Rules of Court which 

requires a judge to “hear all assigned matters” unless they are

⁷ Canon 3(B)(4) of the California Code of Judicial Ethics states 

that “A judge shall be patient, dignified, and courteous to 

litigants, jurors, witnesses, lawyers, and others with whom the 

judge deals in an official capacity, and shall require similar 

conduct of lawyers and of all staff and court personnel under the 

judge's direction and control.”
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disqualified or have “stated in writing the reasons for refusing to 

hear a cause for trial, and the presiding judge, supervising judge, 

or master calendar judge has concurred.”
But the real problem was that he refused to let attorneys 

make a record suitable for appellate review of his rulings, a clear 

violation of Canon 3B(7) of the Code of Judicial Ethics [“A judge 

shall accord to every person who has a legal interest in a 

proceeding, or that person’s lawyer, the full right to be heard 

according to law”].)
The tipping point came in February of 2023 when he ordered 

deputies to forcibly remove a public defender from the courtroom 

when she attempted to make a record after he peremptorily 

denied her motion. According to the transcript of the exchange, 

the public defender asked Judge C if he was “making a final 

ruling without letting me be heard. . . in violation of the due 

process clause?” His curt answer was “yes.”
When she nevertheless insisted on perfecting her record, he 

said “If you continue, I will have you removed from the 

courtroom.” Moments later, he ordered the deputies to forcibly 

eject her. The threat of force occurred within the first 45 seconds 

of the hearing. When he eventually relented and allowed her to 

speak, he reversed himself and granted the motion.
Repeated attempts to resolve this problem informally were 

met with cold and stubborn defiance. In the end, the Public 

Defender was forced to conclude that Judge C’s refusal to follow 

laws he did not like and his unwillingness to let counsel make a 

proper record created an environment in which the impartial 

administration of the law could not be guaranteed. He reluctantly
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authorized his attorneys to exercise peremptory challenges under 

section 170.6. Public defender clients unanimously consented to 

the challenges.

D. D. Judge D.Judge D.

Judge D is a former public defender who joined the bench in 

2015. Both prosecutors and defense attorneys chafed at his 

arrogance, and no one appreciated his habit of bullying young 

lawyers.
But it was his clear expression of antipathy toward the 

defense that raised “the suspicion of unfairness” and prompted a 

peremptory challenge. (Solberg v. Superior Court, supra, 19 

Cal.3d at p. 192, quoting Johnson v. Superior Court (1958) 50 

Cal.2d 693, 697.)
In August 2021, a senior deputy district attorney paid Judge D 

a visit. During an ex parte conversation in chambers, he 

apparently complained about a Batson-Wheeler ruling the judge 

made in the case of People v. Marcos Smith-Pequeno (Alameda 

County Docket #20-CR-004787A.) He claimed that Judge D had 

“sandbagged the prosecution,” and allegedly warned him that 

“Nancy [O’Malley, then the District Attorney] and I have been 

talking, and we may need to move you to civil.”
The conversation was overheard by Judge D’s clerk. When it 

ended, the clerk noticed that Judge D was very anxious. He told 

her that he did not want to be transferred to “civil.” Thereafter, 

she observed him noticeably favoring the district attorney in his 

rulings.
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From May 17-August 16, 2021, he presided over the case of 

People v. Marius Robinson (Alameda County Docket 

#20-CR-011984.) This was a long contentious murder trial in 

which every consequential ruling went against the defense. The 

jury ultimately convicted the defendant of second degree murder, 

personal use of a firearm, and possession of a gun by an ex-felon. 

After a court trial, two “strike” priors were found true.
Prior to the sentencing date, the defense filed a sentencing 

memorandum and four other motions, including a motion for new 

trial, for remedies under the Racial Justice Act (Penal Code
§ 745), to strike the prior convictions (Penal Code § 1385), and to 

dismiss under Kellett v. Superior Court (1966) 63 Cal.2d 822. 

Judge D apparently found these motions enraging. He 

emerged from his chambers, and still visibly fuming, told his 

clerk that he had initially decided to sentence the defendant to 45 

years to life but was now going to add five [5] years to that 

sentence for each of the five motions that counsel filed. True to 

his word, on October 22, 2021, he increased his previously 

indicated sentence from 45 years to life to 60 years to life. During 

the hearing, he admitted that “he did not consider all sentencing 

choices available” to the defendant.⁸
The court clerk found the judge’s conduct so shocking that 

despite the risk to her career, she disclosed it to a deputy public

⁸ In a subsequent habeas corpus proceeding, the superior court 

found that “[t]he apparent admitted failure to seriously consider 

all mitigating information in favor of sentence less than 50 years 

along with the appearance of impropriety are sufficient to raise 

concerns as to the fundamental fairness of petitioner's sentencing 

hearing.”
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defender with whom she was friendly. She later repeated it to 

defense counsel and his investigator and agreed to testify if 

necessary.⁹
Judge D confided to a colleague that he uttered the threat. 

Although he claimed that it was said in jest, the clerk—who had 

no discernible motive to lie—swore that he was angry and dead 

serious when he said it. In a subsequent court filing, he denied 

any improper conduct but notably did not gainsay that he said he 

would add five years to the defendant’s sentence for each motion 

that defense counsel filed.¹⁰
When defense counsel filed a motion for new trial detailing 

these allegations, Judge D recused himself and hired an attorney 

to represent him in anticipation of a complaint to the Commission 

on Judicial Performance.

⁹ In a subsequent declaration prepared by Judge D’s lawyer, she 

claimed that her words had been “severely twisted.” But she 

nonetheless acknowledged that Judge D did say that he would 

add five years to defendant’s sentence for every defense motion, 

and that the senior district attorney did threaten to exile him to 

“civil.”
¹⁰ An affidavit filed by the senior district attorney was similarly 

notable for its failure to deny that the ex parte conversation took 

place or that the subject of “sandbagging” had come up. He 

denied telling the judge that “Nancy [O’Malley] and I have been 

talking, and we may need to move you to civil,” but did not deny 

that the subject of a 170.6 challenge never came up.
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Pursuant to section 170.1, the presiding judge asked the 

Judicial Council to appoint a judge to hear the motion. Two 

months later, a retired judge was finally assigned the case. The 

litigation remains ongoing to this day.¹¹
Public defender clients continued to appear before Judge D 

until June of 2022. However, by that point, the judge and his 

attorneys were engaged in a full-throated defense before the 

Commission on Judicial Performance in which they intervened in 

post-conviction proceedings in the Robinson case and falsely 

accused the deputy public defender of coercing the clerk into a 

making a statement. This ultimately caused the Public Defender 

to “reasonably question the. . . judge’s impartiality.” (Solberg v. 

Superior Court of S.F., supra, 19 Cal.3d at p. 201.) When he gave 

attorneys permission to challenge Judge D, the challenges were 

exercised selectively and the judge continued to hear public 

defender cases until he was transferred.

ConclusionConclusion

Collective challenges by public defender offices and defense 

attorneys are brought on behalf of individual clients, not the 

executive branch. They do not risk one branch materially 

impeding on another branch.

¹¹ The Public Defender filed a complaint with the Commission 

on Judicial Performance in January 2023. He has yet to hear a 

response from the Commission and Judge D continues to hear 

cases at the Hayward Hall of Justice.
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Thus, denying public defenders the same ability to seek 

impartial judges as private counsel would not only erode equality 

before the law, but would also blind us to the very real harms 

caused when bias—explicit or implicit—infects the courtroom. 

We readily acknowledge that our position results in an 

asymmetry between public defense and executive branch offices. 

But this asymmetry is not a bug; it is a design, as Justice Scalia 

reminded us in Giles v. California (2008) 554 U.S. 353, 376, fn. 7:

“Just as it is true that the State cannot decline to 

provide testimony harmful to its case or complain of 

the lack of a speedy trial. The asymmetrical nature of 

the Constitution's criminal-trial guarantees is not an 

anomaly, but the intentional conferring of privileges 

designed to prevent criminal conviction of the 

innocent. The State is at no risk of that.”
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