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Chrysler did 

have a method under Texas law to secure prompt review without
paying fines, and the second because it concluded the statute discriminated with
regard to economic relationships, which was within the province of the Texas
legislature.  

This decision, and the statutory scheme it considered, differ markedly
from California decisions and the reach of A.B. 

2057.

To begin with, Chrysler did not consider the argument that discriminations
with regard to a fundamental right to jury trial under a state Constitution violate  

equal protection guarantees under that state's Constitution.  

Rather, the Chrysler
analysis applies only to the federal Constitution, not with regard to any analysis of
fundamental rights under state law. Yet, as noted, California law explicitly provides
that the  

right to jury 

trial  in 

a civil  case  

is 

a fundamental right, and that
discriminations with regard to fundamental rights are barred by the state's, equal
protection clause.  

The Texas law in any event was fairer; although  

it  gave
consumers, not manufacturers, a second opportunity to litigate de novo, it also at
least gave consumers and manufacturers an equal opportunity to review of the
administrative board's decision. A.B. 

2057, 

of course, gives manufacturers no right
to review of the arbitrators' decision.

Moreover, the argument advanced in Chrysler clearly did not implicate
fundamental rights. Texas decided to give purchasers two bites at the apple, but to
give  manufacturers  

only one. 

This  constituted  

discrimination  

in economic
regulation, the Court ruled, for which the state needed little justification. Although
the Court's reasoning  

is somewhat circular  

-- 

finding that manufacturers and
purchasers were not similarly situated because the Texas law did not treat them as
similarly situated  

-- 

nevertheless, the classification there clearly differed from a
classification which differentiated with respect to fundamental rights.  

VI. A.B. 
2057 IS 

ALSO UNLAWFUL BECAUSE IT
PERMITS THE ADMISSIBILITY INTO EVIDENCE
OF THE ARBITRATOR'S DECISION AND
ALLOWS THE IMPOSITION OF VICARIOUS
PUNITIVE LIABILITY

There are two remaining defects in A.B. 

2057: 

(1) it denies manufacturers
the right of cross-examination because it permits the admission into evidence of the
decision of an arbitrator, who cannot be cross-examined on the basis of his decision;
and (2) 

it permits the imposition of civil penalties against a manufacturer for the
wrongdoing of an independent third party, in contravention of the rule prohibiting
vicarious punitive liability.
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A. THE ADMISSION INTO EVIDENCE OF AN
ARBITRATOR'S DECISION WITHOUT THE  

RIGHT OF CROSS-EXAMINATION OF THE
ARBITRATOR IS UNCONSTITUTIONAL

Under the existing Lemon Law, "findings and decision of the third party
[i.e., the arbitrator who presides over the non -judicial resolution process] shall be 

admissible in evidence in [any later civil] action without further foundation." Civil

Code § 1793.2(e)(2). This provision is substantially the same as one appearing  

in

Magnuson -Moss, 15 U.S.C. § 2310(a)(3). Neither provision raises any question of
legality because these statutes only provide for voluntary arbitration; when the  

parties voluntarily enter into a dispute resolution process, any objection to the
admissibility of the arbitrator's decision in a subsequent civil action  

is waived

because the parties had notice of the above referenced  

requirement.

Under A.B. 2057, however, participation in the non -judicial process is not
voluntary; as noted above, it is compelled by the threat of civil penalties.  

As a
result, the compelled admission of the arbitrator's findings in a subsequent civil
action violates the Constitution by prohibiting the  

right of cross-examination.

So teaches McLaughlin v. Superior Court, 140 

Cal.App.3d 473, 189 Cal.Rptr.
479 (1983). 

There, the husband in 

a 

dissolution/child custody  

proceeding
challenged the constitutionality of a local court rule which required pre-trial
mediation of child custody disputes. The rule provided that the mediator could  

make recommendations to the court regarding custody, but did not permit cross-
examination of the mediator at trial. On appeal the court held that this procedure
violated due process:

"The facts remain that the policy permits the court to 

receive
a significant recommendation on 

contested issues but denies
the  

parties the  

right  

to 

cross-examine  

its  

source.  

This
combination cannot constitutionally be enforced."

140 Cal.App.3d at 481.

The "combination" held impermissible in McLaughlin exists under A.B.
2057, because California law generally prohibits  

cross-examination of arbitrators on 

the basis of their decision. See Arco Alaska, Inc. v. 

Superior Court, 168 Cal.App.3d
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139, 147, 214 Cal.Rptr. 51 (1985).7 In Webb v. West Side District Hospital, 144 

Cal.App.3d 946, 193 Cal.Rptr. 80 (1983) the court explained the rationale behind
this policy:

"To promote the efficiency and finality of dispute  

settlements
through arbitration, trial courts are generally precluded from
examining the merits of the controversy, the sufficiency of 

the

evidence,  

or 

the  

reasoning supporting  

the  

arbitrator's
decision."

144 Cal.App.3d at 948-949.

The policy of prohibiting cross-examination of arbitrators  

applies squarely to
the non -judicial process set forth in A.B. 2057: 

the goal of making that process
informal, expeditious and "efficient" is undermined if cross-examination of the
arbitrator is 

permitted. Yet under McLaughlin, "denial of the right to cross-
examination . . . cannot  

constitutionally be enforced." 140 Cal.App.3d at 481. The
solution to this dilemma heretofore has been to make arbitration voluntary. In

forcing manufacturers to arbitrate, however, A.B. 2057 

forces them to forego their
constitutional right to 

cross-examination.8

7 This policy has two exceptions, not applicable here. First, an arbitrator may
testify in order to determine which issues were  

submitted to arbitration. Sartor v.
Superior Court, 136 Cal.App.3d 322, 327, 187 Cal.Rptr. 247 

(1982). 

Second,

examination is permissible where there is clear evidence of impropriety by the
arbitrator. Griffin Company v. San Diego College for Women, 45 Ca1.2d 501, 505,
289 P.2d 476 (1955).

8 The situation may well arise that even if 

the manufacturer prevails in an
arbitration, the admitted findings will be favorable in part to 

the consumer (e.g. on
liability only), and introduction of these findings against the  

manufacturer absent
the right of cross-examination is impermissible. Moreover, when an arbitrator's
findings are admissible (e.g., where the arbitration was 

voluntary), the courts will
give such findings "such weight as the court deems  

appropriate". Alexander v.
Gardner -Denver Co., 415 U.S. 36, 60 (1974). See  

Criswell v. Western Airlines, Inc.,
709 F.2d 544 (9th Cir.) affd, 105 S.Ct. 743 

(1985) (court upholds instruction that
the jury should consider an arbitration board's 

determination as a "reasonable
factor").

61-
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constitutional due process (In Re No. Dist. of Cal. Dalkon
Shield IUD Products (N.D. Cal. 1981) 526 F.Supp. 887, 889,
vacated on other grounds in Abed v. A.H. Robbins Co., (9th 

Cir. 1982) 693 F.2d 847) and see Atlantic Purchasers Inc. v.

Aircraft Sales, Inc. (4th Cir. 1983) 705 F.2d 712, 717, N.4,
holding:  

'the two remedies are overlapping and, therefore
probably inconsistent ...'"

175 Cal.App.3d at 227.

The court in Hometowne Builders, Inc. v. Atlantic Nat. Bank, 447 F.Supp.
717 (E.D. Va. 1979) reached a similar conclusion in holding that a plaintiff in a
federal antitrust action cannot recover both treble damages and punitive damages
because such recovery would be a "necessarily duplicative" punishment. Id. at 720. 

Hometowne relied upon the Wisconsin Supreme Court's decision in John Mohr and
Sons, Inc. 

v. Jahnke, 55 Wis.2d 402, 198 N.W.2d 363 (1972) that due process
precludes recovery of both punitive damages and treble damages under a state
antitrust statute:

"[T]o allow treble damages and punitive damages would
amount to double recovery of a penalty and this violates the
basic fairness of a judicial proceeding required by the due
process  clause  

of 

the  

14th amendment to 

the  Federal co

Constitution".
w

198 N.W.2d at 367.

The imposition of penalty damages under Section 1794(c) and the additional
imposition of further penalty damages under Section 1794(e) constitutes the same
kind of impermissible double punishment. co

VII. 

CONCLUSION

A.B. 2057 contains several  

provisions  

that are unconstitutional.  

The
infirmities of the legislation stem from the binding nature of the arbitration which, Sian

sm 

inter alia, infringes on the manufacturer's right to jury trial.  

In addition, the statute s
threatens manufacturers with the imposition of double actual damages and double
attorneys'  

fees  

for the  failure  

to maintain  

the  

binding  

arbitration  

process.
Accordingly, for 

all the reasons discussed in 

this memorandum, A.B. 2057 

is

unlawful and unconstitutional.

66-
1480



Barbara Balzer
Senate Committee on Economics & Consumer Affairs
Senate Office Building, Room 430
Tallahassee, Florida 32301
904/487-5167

Florida's Lemon Law has been in effect since October 1, 1983.
A provision was added, effective October 1, 1985, which 

authorized the Division of Consumer Services in the Department of 

Agriculture to certify that arbitration programs meet the
requirements of FTC 703 and the Florida Lemon Law. That
provision has now been in effect for over 1 1/2 years and 

according to Barbara Balzer, the Division of Consumer Services
has not even received any inquiries about how to apply for
certification, much less received any applications. Under
Florida lemon law, certification is voluntary.

Called Mr. Dick Brown (904/488-2221). He is in the Division 

of Consumer Services, Department of Agriculture. He said that 

information was sent to all arbitration programs, giving them 

notice that certification was available. They either received no 

reply or the reply was that the program did not wish to apply for 

certification because it was not needed in that particular case.

g
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August 24, 1987

Honorable John Van de Kamp
Attorney General
1515 K Street, Suite 511
Sacramento, California 

95814

Dear John:

I would like to express my appreciation for the immense 

amount of help that two members of your Los Angeles professional 

staff - Ms. Susan Giesberg and Mr. Ronald Reiter - are giving me
on my AB 2057. 

The bill revamps the California "Lemon" law and
gives purchasers of new automobiles specific rights of redress 

against auto manufacturers who sell them defective "lemons". It
is 

in my view one of the more important consumer protection bills
of this legislative session.

Needless to say, the bill has been controversial and was 

until recently strongly opposed by the auto manufacturers.
Sue Giesberg and Ron Reiter have been invaluable in making 

suggestions, providing draft language, explaining the 

implications of the bill to the legislative committees and 

assisting in negotiations with both the supporters and opponents
of the bill.

It is rare to find assistance on a bill that is as 

professional and competent as that which they have provided. 

Their assistance has helped me write a bill that is fair, tough
and of significant help to the consumer. 

It has been a genuine
pleasure to work with them.

ST:amf

Sincerely,

SALLY TANNER
Assemblywoman, 60th Assembly District

t,G1-14o
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SACRAMENTO ADDRESS
STATE CAPITOL

SACRAMENTO 95814 

19161 445-7783

DISTRICT OFFICE ADDRESS

11100 VALLEY BOULEVARD
SUITE 106

EL MONTE. CA 91731
(818144 2-9100

Tsw
Tsw

Aosetublu
Talifornia ft:legislature

SALLY TANNER
ASSEMBLYWOMAN, SIXTIETH DISTRICT

CHAIRWOMAN
COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

September 11, 1987

COMMITTEES:  

AGING AND LONG TERM CARE'  

ENVIRONMENTAL SAFETY &
TOXIC MATERIALS

GOVERNMENTAL ORGANIZATION  

TRANSPORTATION

MEMBER:

SELECT COMMITTEE ON 

INTERNATIONAL WATER TREATMENT  

AND RECLAMATION

JOINT COMMITTEE ON 

FIRE POLICE EMERGENCY  

AND DISASTER SERVICES

SUBCOMMITTEE ON SPORTS  

AND ENTERTAINMENT

I want to personally thank you for your "aye" 

vote yesterday on my AB 2057 ("Lemon Law").

I appreciate your support. 

It will ensure
that California consumers who purchase defective 

new automobiles are given much fairer treatment 

and more complete protection than they have
received in the past.

Sincerely,

SALLY TANNER
Assemblywoman, 60th District

ST:cf
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SEQ. NO.
AYE.,
NOES 22
NV 03

ALIFaRNIA ASSEMBLY. 

WAS 25 FILE 41
AE2)57 - TANNER 

CONCURRENCE

DATE:
TIME:

09/10/67...
a:47 rm

AYES - 55

#ALLEN
AREIAS
DANE
BATES
BRONZAN
CALDERON
CAMPBELL
CHACON

EAVES
ELDER
FARR
FILANTE
FLOYD
FRAZEE

HUGHES
I SENBERG
JOHNSTON
KATZ.
#KELLEY

ROYBAL-ALLARD.
#SEASTRAND
SHER
SPEIER ;
#STATHAM cfl0

FRIEDMAN
GRISHAM

KLEHS
LEONARD

TANNER
TUCKER

CD
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CONDIT
CONNELLY
COR ESE

#HANSEN
HARRIS'

4HARVEY
COSTA HAUSER

MOORE
0'CONNELL

POLANCO

WATERS M
WATERS N

BADER
BAKER
BROWN D
CHANDLER
UREISSEA

FELANDO

BRADLEY

_ 6.

FERGUSON LESLIE
-1-UZZELLE LEWIS
HILL LONGSHORE
JOHNSON MCCLINTOCK
JONES MOUNTJOY
LANCASTER

_T VU

LA FOLLETTE MOJONNIER

NOLAN
QUACKENBUSH
WRIGHT
WYMAN
ZELTNER

# VOTE ADDED BY MEMBER AT HIS DESK UPON LIFTING OF CALL.* VOTE CHANGED FROM FLOOR, ADDED AT MINUTE CLERK'S.CONSOLE.f VOTE ADDED DV SIGNUPSHEET.
O MEMBER ABSENT OR EXCUSED.
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STATE BOARD OF EQUALIZATION  

ROUTE SLIP

TO
Mr. Arnold W. Peters 

ASSEMBLY - Room 4146

ROOM

FROM
Mr. Robert Nunes
Chief of Field Operatic 

DATE
3/11/88

ns

O Please Prepare Reply
O Investigate and Advise
O For Your Information
0 Send Us Copy of Your Reply
O Please See Me

0 Please Handle
O Please Return
O For Your Files

_121-- As Requested

D For Approval

REMARKS

GA -944 REV. 2 (5-63) 
84 34245
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STATE OF CALIFORNIA

;TATE BOARD OF EQUALIZATION
1020 N STREET, SACRAMENTO, CALIFORNIA

(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)

NOTICE TO MOTOR VEHICLE MANUFACTURERS AND DISTRIBUTORS

MANUFACTURERS MAY NOW RECEIVE 

REIMBURSEMENT FOR CALIFORNIA SALES TAX 

REFUNDED TO BUYERS OF DEFECTIVE VEHICLES

WILLIAM M. BENNETT  

First District. Kentheld

CONWAY I -I COLLIS
Second District. Lcs Angeles

ERNEST J. DRONENBURG. JR
Third District. San Diego

PAUL CARPENTER
Fourth District, Los Angeles

GRAY DAVIS  

Controller. Sacramento

DOUGLAS D BELL
Exec.ave Secretary

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law".

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's judgment
is in favor of the buyer, the manufacturer must replace the vehicle or make
restitution. In the case of replacement, the new vehicle is considered a
replacement under warranty and the tax liability is measured only by the 

amount the customer pays in excess of the credit received. In the case of
restitution, the manufacturer must pay an amount equal to the actual price
paid or payable by the buyer, including applicable sales tax. Previously,
manufacturers were not entitled to reimbursement for the amount of California
sales tax refunded to buyers.

Effective January 1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of new motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this law a "new motor vehicle" means a motor vehicle bought for
personal, family, or household use; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounds. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
sales tax on the original sale of the motor vehicle.

When making restitution, the manufacturer may deduct an amount for the
buyer's usage of the defective vehicle and any amount charged for
nonmanufacturer items installed by the dealer. These amounts, as well as
amounts exempt from tax in the original sale must be deducted from the 

original vehicle selling price before calculating the sales tax refund.

Claims for reimbursement of sales tax refunded to buyers under the Lemon Law
should be directed to the California State Board of Equalization, Audit
Review and Refund Unit, P.O. Box 942879, Sacramento, CA 94279-0001.

A list of Board of Equalization offices and their telephone numbers is
included on the reverse side of this notice. If you have any questions about
this newly -enacted legislation please contact them.

STATE BOARD OF EQUALIZATION

w
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CALIFORNIA STATE BOARD OF EQUALIZATION  OFFICES
10-87

BOARD mica's/nil;
DISTRICT

astiscsce
O//ICE AODINCIS AN/LA

COOL
ONC

NUMBER

First William M. Bennett  1020 N Street, Sacramento  95814
916 445-4081

Second Conway H. Collis
901 Wilshire Blvd., Suite  210, Santa Monica 90401 213 451-5777

From LA 213 852-502.
Third Ernest J, Dr9nenburg, Jr. 110 West C Street, Suite 1709, San Diego 92101 619 237-7844
Fourth Paul Carpenter

4040 Paramount Blvd., Suite 103, Lakewood 90712 213 429-5422
EXECUTIVE SECRETARY

Douglas 0. Belt 1020 N Street, Sacramento  95814
916 445-3956SACRAMENTO NEAL-0.21JARTEn

1020 N Street, Sacramento  95814
916 445-6464

BUSINESS TAXES FIELD  OFFICES
CAli/OPINIA CITIEL °isms How's I s UNL($I

OrNaftwuilig uSTE0 /ICON
OFFICE A001111111 ARCA

cool 0111
NumillER

Arcadia
20 East Foothill Boulevard, 91006

818 350-6401
From LA 213 681-6675

Arroyo Grande 

1303 Grand Avenue, Suite 115. 93420
805 489.6293

Auburn 8-12 & 1-5 thru F 550 High Street. Suite  3445603 

916 885-8408
Bakersfield

525 18th Slreet. 93301
805 395-2880

Bishop 8-12 & 1.5 M thru F 407 West Line Street.  93514
619 872.3701

Chico 8-12 & 1-5 M thru F 8 Williamsburg Lane. 95926
916 895.5322

Covina
233 North Second Avenue, 91723

818 331.6401
From LA 213 686-2990

Crescent City 8-12 & 1-5 M thru F Suite 2. 1080 Mason Mall, 95531
707 464.2321

Culver City
3861 Sepulveda Blvd., 2nd Floor, 90230

213 313.7111Downey
From LA11229 Woodruff Avenue, 90241 213

213
879-0600
603-3471 Z77)

From LA 213 773.3480
El Centro 8-12 & 1.5 M thru F 1699 West Main Street,  Suite H, 92243

619 352.3431
Eureka
Fresno 8-12 & 1-5 M thru F 1656 Union Street. 95501

2550 Mariposa Street, State Building, Rm. 2080. 93721 707
209

445.6500
445.5285 6

Hayward
795 Fletcher Lane. 94544

415 881.3544 00

Hollywood
5110 Sunset Boulevard.  90027

213 663.8181
Lakewood

Suite 101. 4040 Paramount Blvd.. 90712-4199 213 421.3295
From LA 213 636-2466

Marysville
922 G Street. 95901

916 741.4301 0
Merced
Modesto
Nevada City 

8-12 & 1-5 M thru F

8-12 & 1:5 M thru F
3191 M Street. Suite A,  95340
1020 15th Street, Suite E, 95354
301 Broad Street. 95959

209
209
916

383.2831
576.6361
265.4626

,\0WOakland 

1111 Jackson Street, 94607
415 464-0347 I-

Ontario
320 West G Street, Suite 105, 91762 714 983-5969

Oroville
Palmdale

8-12 & 1.5 M thru F
8-12 & 1.5 M thru F 2445 Oro Dam Boulevard, Suite 3A, 95966

37925 6th Street East, 93550 

916
805

538.2246
947-8911 I -

Placerville 

Pleasant Hill 8-12 & 1.5 M thru F
344 Placerville Or., Ste. 12. 95667
395 Civic Drive, Suite D. 94523 916

'415
622-1101
687-6962 WQuincy 9-1 M thru F

546 Lawrence Street, 95971
916 283.1070 17-

Rancho Mirage 8-12 & 1.5 M thru F 42-700 Bob Hope Dr.. Suite 301. 92270 619 346-8096
Redding

391 Hetnsted Drive, 96001 

916 225.2725 -J
(.0

Sacramento
1891 Alhambra Boulevard, 95816

916 739-4911
Salinas

21 West Laurel Drive. Suite 79, 93906 408 443.3008
San Bernardino 

303 West Third Street. Suite 500. 92401 714 383.4701 -J
San Diego

1350 Front Street, Room 5047. 92101 619 237.7731
San Francisco

350 McAllister Street, Room 2262, 94102 415 557.1877
San Jose

100 Paseo de San Antonio, Room 307, 95113 408 277-1231  %II San Marcos
365 So. Rancho Santa Fe Road, 92069 619 744-1330 Se%

San Mateo 

177 Bove! Road. Suite 250, 94402 415 573-3578 & a

San Rafael 

7 Mt. Lassen Drive, Suite 8136, 94903 415 472.1513
Santa Ana 

28 Civic Center Plaza, Room 239, 92701 714 558-4051
Santa Barbara

411 East Canon Perdido Street, Room 11, 93101.1589 805 965-4535
Santa Cruz 8.12 & 1.5 M thru F 303 Water Street, Suite  6, 95062 408 458-4861
Santa Rosa

50 D Street, Room 215, 95404
707 576-2100

Sonora 8.12 & 1.5 M thru F 1194 N. Highway 49, 95370
209 532.6979

South Lake Tahoe 8.12 & 1.5 M thru F 2489 Lake Tahoe Boulevard, Suite 7, 95705 916 544.4816
Stockton

31 East Channel Street,  Room 264, 95202 209 948.7720
Susanville 9-1 k4 thru F 63 North Roop Street,  96130 

916 257.3429
Torrance

690 W. Knox Street,  90502.1307 213 516-4300
From LA 213 770-4148

Ukiah 8-12 & 1.5 M thru F 620 Kings Court, Suite 110, 95482 707 463-4731
Vallejo

704 Tuolumne Street,  94950-4769 707 648-4065
Van Nuys

6150 Van Nuys Blvd., Room 205, 91401-3382 818 901.5293
Ventura

2590 East Main Street, Suite 101, 93003 805 654-4523
Visalia

111 South Johnson Street, Suite E, 93291 209 732.564
Woodland 8-12 & 1-5 M thru F 96 West Main Street, Suite  2, 95695 916 662.733
Yreka 8-12 & 1-5 M thru F 1217 South Main Street, 96097

916 842-7439OUTOF.STATE FIELD  3FFICES
Sacramento (Hors.)

1820 14th Street, 95814 -1-16 

916 322.2010
Chicago. Illinois 

150 North Wacker Drive, Room 1400, 60606 312 782.7253
New York, N.Y.

675 Third Avenue, Room 520, 10017 212 697-4680 1487



SACRAMENTO ADDRESS

STATE CAPITOL
P.O. BOX 942849 

SACRAMENTO, CA 94249-0001
(916) 4457783

DISTRICT OFFICE ADDRESS

11100 VALLEY BOULEVARD
SUITE 106

EL MONTE. CA 91731
(8181 442-9100

Assfinialu  

Talifornia iCegistature

SALLY TANNER
ASSEMBLYWOMAN. SIXTIETH DISTRICT

CHAIRWOMAN
COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

March 14, 1988

-Ms. Elizabeth G. Hill
Legislative Analyst 

Legislative Budget Committee 

925 "L" Street, Suite 650 

Sacramento, CA 95814

COMMITTEES:

ENVIRONMENTAL SAFETY & 

TOXIC MATERIALS

GOVERNMENTAL ORGANIZATION

LABOR & EMPLOYMENT

WATER. PARKS & WILDLIFE

SUBCOMMITTEES:  

ARTS & ATHLETICS

MEMBER:

JOINT COMMITTEE ON 

FIRE. POLICE, EMERGENCY  

AND DISASTER SERVICES

SELECT COMMITTEE ON
LOW LEVEL NUCLEAR WASTE

GOVERNOR'S TASK FORCE ON 

TOXICS. WASTE & TECHNOLOG`

Dear Ms. Hill:

Last year, I carried AB 2057 (Chapter 1280, Statutes of 1987) 

which established a new program in the Bureau of Automotive
Repair to certify auto manufacturer -run arbitration processes
under the state's "Lemon" law.

Needless to say, if this program is to be successful, it is 

crucial that it begin promptly and with a minimum of false 

starts. This in turn requires that the Bureau of Automotive 

Repair be given adequate personnel and sufficient funds to 

carefully and speedily implement the new law.

It is my understanding that the proposed budget bill contains 

four personnel years and $240,000 to implement the certification 

program. It would be very useful to me if you would review the 

bureau's budget request and give me your evaluation as to whether 

the budget proposes sufficient personnel and funding to implement
-certification properly. I will appreciate it if it -is possible 

for you to do this before the bureau's budget is taken up in the 

relevant Ways and Means subcommittee, since it will give me a
chance to request an augmentation of the request if that is
needed.

Sincerely,

SALLY
Assem

ST:acf

cc: Hon. Maxine Waters, Chairwoman 

Ways and Means Subcommittee No. 4

NNER
ywoman, 60th District

(66-1-1-b
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Bureau of Automotive Repair  

8/2/88, Page 3

Deduction For Use Provision Abused

When the manufacturer reimburses the consumer for the purchase price of the vehicle, the manufacture is 

entitled to deduct an amount directly attributable to use of the car by the consumer prior to the first repair
attempt.  Arbitration processes, however, often recommended an unreasonable deduction by using
commercial car rental rates and an unreasonably late date as the time at which the buyer's use was
considered to be ended.

A New Beginning - Certification and Decertification of Arbitration Processes. 1988

From the discussion during the recent meeting hosted by the Bureau of Automotive Repair, it is evident
that many of the issues raised in the CALPIRG study remain unresolved. This underscores the importance
of developing strong and enforceable regulations for the certification and decertification of warranty  

arbitration processes. CALPIRG makes the following recommendations to ensure consumers across the
state have access to consistent and fair arbitration of disputes:

1. Decision processes should be open and encourage an oral exchange of information. Consumers have  

the right to know how conclusions are shaped during the fact -gathering process. Any interested party  

should have the right to listen to fact gathering sessions and the decision process. A procedure for
informing all consumers of their process and/or the deficiencies of the process sponsored by the  

manufacturer should be developed.

It is crucial that there is some way to notify consumers as to whether the process is certified or not. 

Because consumers are required to use a certified process before using the presumption, they should
be told this in writing. Consumers will not know the important distinctions between certified or not - 

certified processes. They must have access to this information in plain language in the owner's manual
or other literature at the time of sale. Also needed in this literature is the procedure and telephone  

number of a place to call to check on the status of a process certification. This is especially important
as the status may change over time.

2. The Bureau of Automotive Repair review for certification, decertification, and continuing compliance  

should scrutinize the record of per -mile deductions of a process and the point at which the call for
deduction is made. The Lemon Law statute is specific on both these points. CALPIRG is aware of a
recent buy back situation where an automobile, originally purchased for $8000, was repurchased by
the manufacturer for $5000 based on a deduction determined at a rate of $.25 per mile. Obviously, it
is necessary to provide in the statutes a consistent standard for the application of deductions -for-use to
avoid misinterpretations by the various processes.

3. The Bureau of Automotive Repair review for certification and continuing compliance should examine
whether processes reimburse sales tax, license, and registration fees as well as incidental damages.

We understand from telephone calls we have received that consumers are not getting reimbursed even
though the law allows it.

4. In order to evaluate the effectiveness of any designated Lemon Law arbitration process, these processes  

should be required to keep detailed records of the Lemon Law cases. These records should be open to
public inspection.

e7G -4G
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Bureau of Automotive Repair
8/2/88, Page 4

5. Finally, the Bureau of Automotive Repair should scrutinize the use of refunds and replacements in
award decisions and determine whether the consumers are being given the option of choosing a refund 

or replacement if the consumer wins the award.

Even though the law states that it is the consumer's option to chose a refund or replacement, we're not 

sure how the law is being practically applied. Many consumers who go through the long and grueling
repair and arbitration process lose faith in either the vehicle model and/or the manufacturer. These
consumers should not be forced to accept a replacement vehicle.

The Lemon Law - despite its original intent  - is not fulfilling its promise to protect new car buyers. I
sincerely hope these suggestions will be carefully considered as you develop procedural language for
certification and decertification arbitration processes.

Please be aware that these issues represent only a partial listing of our concerns regarding the development
of regulations for arbitration processes. CALPIRG looks forward to joining representatives of other  

public interest organizations at the hearings your agency will conduct this summer. Fm sure a more
complete set of recommendations will result from these sessions.

Thank you, Tom, for your attention to our concerns. If you have any questions about these comments,
please give me a call.  I look forward to talking with you soon.

Very truly yours,

David Manhart  

Legislative Advocate
California Public Interest Research Group

cc: Assemblymember Sally Tanner
CALPIRG Lemon Law Network  

Consumers Union
Motor Voters

66-60
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J. CARO & ASSOCIATES .rnnnicr

Assemblywoman Sally Tanner
State Capitol
Room 4146
Sacramento, Calif. 95814

Dear Assemblywoman Tanner:

P.O. BOX 7486
LONG BEACH, CA 90807
(213) 428-6972

AIM L. 5 W3

April 23, 1989

My sincerest apologies for sending you the wrong draft of my 

manuscript "The Consumers Guide to the California Lemon Law".
While similar in content, many copy changes had been made in
the draft that you were scheduled to receive.

I also have taken the liberty to enclose a brief resume of my 

qualifications. Please feel free to destroy the first manuscript
copy.

Sincerely,

rn
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SUMMARY BIOGRAPHY
OF

JOSEPH J. CARO

Mr. Caro has been a practicing arbitrator since 1987. A panel
member of the National Consumer Arbitrators Association and the
American Arbitration Association, he has heard consumer disputes
and 

is registered to 

hear commercial cases 

in the fields of
construction and professional appraisal services.

An involved community leader in Long Beach, Ca. Joe has acted in
the capacity of Co -Chairman of the Long Beach Environmental
Committee and has served as a member of the Long Beach Airport
Commission.

A graduate of Seton Hall University, La Salle University and
Windsor College, Joe has also served in the United States Marine
Corps and as an officer in the U.S. Coast Guard Auxiliary.

Presently employed 
in a Marketing capacity with 

the firm of
Valuation Counselors, Inc. (a division of Laventhol & Horwath)
his background includes positions held with General Motors, Sun
Oil Company Robert Bosch Inc., The Elliott Group Inc. and his
own firm, J. Caro & Associates.

Joe's interests include photography (he has recently photographed
and produced the poster for the Long Beach Centennial) was a
member of a centennial event "Long Beach Salutes Local
Photographers" and had is work displayed at the Long Beach Plaza 

and the Long Beach Museum of Art. Joe also collects and restores
classic cars and at the present time has five dating from 1941 to
1966.
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Office of the Chairman of the Boan
BERT ELLIOTT, All

11

H 11 11 December 10, 1982

T 0 WHOM TT MAY CO KER ra :

It is not often that one has the opportunity to work
with a true marketing professional of the caliber of
Joseph J . Caro. His efforts on behalf of The Elliott 

Group Inc. has led to many accomplishments and success
over the years of our association.

Joe was more than an employee of the firm, he was a
driving force directly responsible for many of our 

successes. Joe is a good manager, a fine friend and
a dedicated executive whose sound judgement we have
all come to trust. He will be missed.

Joe Caro has both designed and implemented a hard-
hitting marketing and sales program that has worked
very well for us. rot only is he the designer of our
brochure and collaterial material, his action plan and
style of marketing has resulted in many additional clients
for the firm. He is a hard worker, there,is no doubt.

As a manager of people, Joe has been noted to be somewhat
stern at times, but in his defense, his people would 

produce to the highest of expectations.

We all wish him luck with his new consultancy venture.

Sincerely,

The Elliott Group Inc.

ae/ti-efi:/()
Bert Elliott, AIA, Chairman
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THE CONSUMERS GUIDE TO THE CALIFORNIA LEMON LAW

INTRODUCTION

The advancement of technology has given us many wonderful
features in today's automobile. Cars are not only safer and

more fuel efficient than they ever have been in the past but
they pollute less, handle better and have available more comfort 

options than any other time in history. The 1980's automobile is
clearly a sophisticated engineering marvel.

Resplendent with on -board computer systems, climatic control
systems, engine monitoring systems, ride control and stability
systems, the automobile has evolved into a complex transportation
unit. Ergonomically designed for consumer comfort, most cars

come equipted with lumbar support seating, voice sensor warnings
and stereo systems that makes one ask, is it live ? or is it

Memorex ?
The car has truely come along way since the "Tin Lizzie" days.

The American love affair with the automobile is no more
alive than it is today. As Americans, our automobiles and motor 

vehicles mean more to us than almost anything else, that is

until they stop working properly. Which is an entirely different
story. Nine times out of ten, when your car ceases to properly
function in one system or another, you bring it back to the
dealer, have the technical or mechanical aberration repaired 

and you are happily "on the road again". But that one time that
the repair dosn't take, or other problems begin to surface out of
a sea of technical complexity, you may again wish for the "old
days," when standing by your fathers side, under the shade of the
backyard tree, you helped him coax life back into the family
DeSoto... with a hammer and chisel.

DRAFT
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The 1980's version of the" hammer and chisel" method thats
used with the greatest effect on faulty cars is the "California
Lemon Law"

BACKGROUND

The Lemon Law for new automobiles has existed in one form or
another since 1975. In California this law is referred to as:
the Tanner Bill, the Song -Beverly Act, Rule #703 or the

Magnuson -Moss Act of 1975. The common name which encompasses all 

of these is of course the "Lemon Law".

When cars progressivly became more complicated in the mid
70's warranty repairs also began getting more difficult to

make. In some cases many vehicles were making weekly trips to
the dealership for the same problems. The sad truth is that with 

overlapping and highly technical systems, some problems
be found, much less fixed. It is because these warranty
affected the safety, the value and the use of so many

couldn't
problems
vehicles

that federal and state warranty laws initially came into being.

While federal warranty
unchanged since

laws
inception, the

periodically revised, reshaped and

have pretty much remained
State of California has
"fine tuned" its Lemon Law 

policies to better meet the needs of the consumer. One of the
principal objectives of this book is to explain these laws to you
in an easily understood manner so that they can be effectively
used when you are faced with the frustrating dilemma that you may 

have purchased a unrepairable or defective vehicle.
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WHAT IS THE LEMON LAW?

In the State of California the "Lemon Law" is a description
of the legal rights that you, the consumer have under the

expressed or implied warranty of any new item that you purchase. 

In California the meaning of the "Lemon Law" extends well beyond
the warranty of new vehicles to all major consumer purchases.
In this book however, we will cover the applications of this law
specifically relating to motor vehicles.

WHAT DOES THE LAW COVER ?

Simply stated, if you buy or lease a new motor vehicle in 

the State of California and you find yourself having chronic
problems with major or minor "systems" or functions of the
vehicle, and the vehicle meets the basic qualifications under the
"Lemon Law", you are entitled to a replacement vehicle or a

refund of your purchase price. Having stated this, we should now
look at exactly what is meant by "basic qualifications".

WHAT VEHICLES DO AND DON'T QUALIFY UNDER THE LAW ?

Under the law the following vehicles do not qualify for
consideration:

1. Motorcycles (all)
2. Motorhomes
3. Off -road vehicles or other non -registered vehicles

4. Vehicles used primarily for commercial purposes
5. Any vehicle with a gross weight in excess of 10,000 lbs.
6. Vehicles purchased "used" ( unless it can be shown that the

problem existed since new or the vehicle remains covered
under the new vehicle warranty).

-)

DRAFT
1509



It is therefore reasonable to state that if you purchased
or leased a new motor vehicle or a dealer owned demonstrator that
was sold with a manufacturers new car warranty, and you operate
this vehicle principally for personal or household uses
(non-commercial) you meet the basic qualifications of the "Lemon
Law" provisions. (The law applies to both foreign and domestic
vehicles).

WARRANTY APPLICATIONS UNDER THE LAW

As found in most laws, there are gray areas that are

sometimes confusing, even to the lawmakers themselves. In one
specific instance the California Lemon Law is no exception.
Designed at a time when most warranties were "12 months or 12,000
miles", this single stipulation in 

the law has come to haunt 

many consumers who have experienced problems past this period. 

Based on this "12/12" stipulation there are those who would say
you were covered and those who say you were not. Having gone
directly to "the source" for clarification of this, we will later 

review the legal opinions that were found.

It should suffice to say at this time however, that if you
have a five year or 50,000 mile warranty you are covered under
the law sans the "presumption" of the law. Which we will also
define a little later on.

CAR PROBLEMS THAT QUALIFY
Now that you have an general idea of what is necessary to 

meet the basic qualifications under the 

"Lemon Law," the next 

step is 

to take a look at the various car problems and legal
definitions needed for an "actionable" case.

DrYt-/2,
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Any problem or group of problems that you are having with
your car qualifies under the law, 

IF after a reasonable number
of unsuccessful repair attempts the problem(s) still exist, or 

the vehicle is out of service for the repair of any number of
problems for a total of more than 30 calendar days.

In order to more clearly define what is meant by "a

reasonable number of repair attempts", certain guidelines have
been incorporated into the law:
1. The manufacturer has been unable to repair a specific problem

after four or more repair. attempts.
2. The vehicle is out of service for the repair of any number of

problems for a total of more than 30 calendar days.

Under the "Lemon Law" the manufacturer is obligated to

effect the repair of a defective vehicle within 30 days, and also 0
stipulating that after a "reasonable" number of unsuccessful
repair attempts, the manufacturer must either replace the vehicle
with a similar make and model or reimburse the consumer the full H
purchase price, 

less the value for the use of the car prior to
w

the initial claim of the chronic problem or defect.

In order for the above mentioned vehicle replacement or 

0
refund rules to apply, additional criteria must first be met:

 a
1. The problem or problems stated must be covered by the Sian

vehicles written warranty.
2. The vehicle must have been purchased or leased 

primarily for personal, family or household purposes.
3. The problem or problems must substantially reduce the 

vehicles; use, value or safety.

11-13
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In any of the earlier mentioned situations, ie; inability to

repair after four or more attempts, or a total of 

30 calendar

days out of service, the "Lemon Law" raises the presumption that
the manufacturer has had a reasonable opportunity to fix it. It
is at this point that the "Lemon Law" presumes that the consumer
is entitled to a replacement or a refund.

IMPLIED WARRANTY

In addition to the "limited warranty" or written warranty

that you receive when you purchase a car, the State of California

has an "implied warranty" of merchantability and general fitness
that also offers the consumer protection. Whenever you 

purchase

any 

new product in California you are entitled to these rights.

The State considers the implied warranty as meaning that

"all products must be fit for their ordinary purpose and use".

For example: a radio must be able to receive and replay audible

signals (it must play) and a tape recorder must 

accurately record

and play back, and a motor vehicle must provide 

safe and reliable

transportation of driver and passengers.

While not generally stated within a written warranty, your legal 

rights as a consumer include all aspects of the implied 

warranty,

and this includes your motor vehicle.

IT'S IN THE BOOK

If 

you 

suspect 

that 

your 

new car 

is 

not 

operating

properly you should review your warranty to see if the problem

is covered. In general, things that are not covered and will void

the written warranty include:

DRAFT
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Abuse of the vehicle or use for other things than intended.
Example; If you use your passenger car for pulling -up tree stumps
at the mountain cabin, you have effectively voided your warranty. 

If on the other hand, you had a transmission failure
your travel trailer, which is stated in your owners

while towing
manual as an

acceptable use, the warranty will cover you. Unless of course,
you operated the vehicle
trailer at excessive
proper vehicle service or
to a damaging low level.

in an unacceptable manner (towing the
speeds or forgetting to maintain
allowing the transmission fluid to fall

While it's understood that people would rather do most
anything than read their warranty book, it is important that you
have some idea as what is covered and how it would apply
in resolving your present problem. Besides, 

the forms that you
need to file for dispute resolution (arbitration) are obtained
by calling the phone number listed someplace in your warranty
book, and so is the address of the Customer Relations Department
of the manufacturer.
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CHAPTER 2
BUILDING A WINNING CASE
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PERSONAL EFFORT IS IMPORTANT

If by this point you feel that you meet all of the criteria
so far, 

the chances are good that you have a valid case for a
repurchase or refund.

Now that's not to say that you've WON your case, just that
you may have one. 

This 

is not the time 

to drive back to the
dealership and wave this book under the Service Managers nose
demanding your money back in fair trade for his "Lemon". If it
was that easy, 

I wouldn't have wrote this book.

It's going to take a 

little effort on your part before
you can "return to them something which has brought you so much
grief!" 

Hopefully, you realize 

that 

the 

"Lemon Law" 

process

for a replacement vehicle or a full refund involves some degree 0
of effort. 

Manufacturers, 

like anyone else, 

just hate to give 

5

money back, even if it is required under the law. Some say that
it's easier to 

get a 

divorce in 

California 

than 

rid of 

a
H

defective car. 

In any case, 

the journey to your refund check H

begins with the first step.

DOCUMENT EVERYTHING 0

Now that you 

suspect 

that 

your 

vehicle may 

fall under Z.Z
+111, 

the provisions of the "Lemon Law" it's time to start preparing
a

your case. Document everything! Go back and find all 

the Repair

Orders from the dealership that clearly show that they could not
fix the problem after four try's, or to prove that the vehicle
was at the repair shop for 30 calendar days or longer, for any
number of repair reasons.
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THE FIVE POINT PROCESS OF WINNING YOUR CASE

Notifying the manufacturer that you are applying for dispute 

resolution under the "Lemon Law" in effect, " starts the clock" 

on your case. The second item is equally easy, as you must notify
the dispute resolution program associated with the manufacturer. 

After the completetion of this element, parts three through five
are an automatic series of events dealing with the resolution
process. These items are identified as: Mediation, Completing the
Agreement To Arbitrate form and the arbitration process. For a

better understanding of how these five points will help you
win your case, the following pages will require your full
attention.

DISPUTE RESOLUTION PROGRAMS

We had earlier identified the federal Magnuson -Moss Warranty
Act of 1975 as pretty much laying -out the ground rules for state
"Lemon Laws" to follow. When the Federal Trade Commission
established Rule #703 the groundwork was complete in setting
parameters for the process known as "dispute resolution". Rule
#703 had in essence become the "vehicle" that allowed any state
government to establish a meaningful program by which to
implement this consumer law in a fair and just manner.

Prior to the 1975 consumer laws, the only recourse that a
consumer had if found to be the unhappy owner of a defective or
unrepairable vehicle, was to take the manufacturer to court,
which then, as now, was an expensive and time consuming process.
With the advent of the consumer protection and warranty laws, you
and I had a good thing going as consumers, but the manufacturers
balked, citing (quite accurately) that they were now open for
litigation and subject to the consumer laws as well. (sort of a
double jeopardy situation)

-Div) ;41)
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As it stood, the new consumer laws would be mostly useless
unless the manufacturers cooperated. So an all-around compromise
was devised that not only 

assured the manufacturers full

cooperation (voluntary) but also had them paying for the consumer
programs as 

well. What was 

the compromise that effected this
change? Simplicity itself;

The agreement that was struck said that if the manufacturer
participated and paid for the operation of a third party dispute
resolution program for their vehicles, they would be saved from
direct consumer litigation or punitive damages in any state where
the program was readily available. That isn't to say that
consumers couldn't sue the manufacturer, they could. They just 

had to go through the dispute resolution program in order to do
it.

So between the combination of the Magnuson -Moss Act and the 0
F.T.C. Rule 

#703 informal 

dispute resolution 

programs 

in

themselves, are free to all consumers. This is one of those cases
where it is a win -win 

situation for everybody.

Consumer 

warranty programs 

are 

mentioned 

by several

different names throughout this text when relating to diferent
programs 

and manufacturers: 

"Automotive 

Dispute 

Resolution", 0

"Independent 

Dispute Resolution", 

"Third 

Party Dispute 

Z.ZResolution" 

etc. all 

mean principally 

the 

same thing
asSim...arbitration. 

Whatever 

these programs 

are 

called, 
they are .1 s

perhaps the most effective means to settle product related
conflicts between the consumer and the manufacturer outside of
the court room.
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New 

changes in the warranty/dispute program laws in

this state presently require 

that every dispute resolution
program 

operating 

under the existing warranty laws must be

approved by the Bureau of Auto Repair Division of the Department
of Consumer Affairs. This new program certification rule makes 

certain that everyone is treated fairly, objectively and that 

cases are heard and awards are made with the quickest possible
speed.

THE LEMON LAW ARBITRATION PROCESS

The F.T.C. 

in fashioning Rule #703 was concerned that the 

program 

and process 

should not be 

so complex that individual
consumers could not 

use it without professional help. One
overriding intent of this rule was to avoid creating artificial 

or unnecessary procedural burdens so long as the basic goals of
speed, fairness and independent objectiveness continue to be met.

The sole purpose of informal dispute settlement mechanisms 

then can be said to simplify and to expedite the resolution of
warranty disputes.
note: The arbitration program described in Rule #703 can best be
defined 

as follows;
"An independent person or panel (usually 3)

who are interested in a fair and expeditious settlement of the
dispute, are independent of the parties to the dispute, and if
the panel consists of only one or two persons, neither may have 

any direct involvement in the making, distributing or servicing
of any product".

Many arbitrators are both experienced and knowledgeable in 

"Lemon 

Law" 

procedures and the 

rules 

governing consumer and
commercial 

arbitration. 

Because 

the arbitrator 

is given 

the

powers of both judge and jury in warranty cases, the consumer 

has

every right to challenge them at the beginning of the hearing.
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YOUR RIGHTS UNDER ARBITRATION

Today's consumer warranty laws that are strengthened with
the 

ability 

to select 

arbitration as 

a dispute 

resolution

process, 

have 

dramatically increased the 

resources that were

historically available when dealing with product problems. The
following example will illustrate:

You 

have 

purchased a new vehicle 

that soon develops
problems with the braking system. When applying the brakes you
notice that the steering wheel seems to "pull" to the left.
Also when you are driving in traffic, the car seems harder to 

stop and a "chattering" noise is both heard and felt from the
front wheels.

You schedule to take the car back to the dealers repair
shop and 

after 

servicing, 

the problem still 

exists. 

This

cycle repeats again and again. 

While the dealership has no 

trouble in fixing other small problems that occur under the 

warranty, 

the brake problem continues to plague the vehicle
and you begin to worry if the vehicle is safe to operate.

As 

your 

frustration builds 

you 

contact 

the Service
Manager, who, after having the vehicle for another three days
states that he cannot find anything wrong and that he feels 

the vehicle 

is operating normally. Your concerns have grown
by now, 

to the extent that you no longer feel that you can
trust the vehicle and you doubt that it is safe. You have a
total of 6,000 miles on the vehicle of which 4,000 miles were
driven after the problem was first reported to your dealer.

Dri-023
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ACTION PLAN
Under the "Lemon Law" this is what you action should be:

1. Compile all of the attempted repair information starting with

the first visit where you reported the brake problem.

2. Write a letter to the manufacturer and the dispute resolution

program 

(if 

available) 

informing them of the problem (see

sample letter).

3. 

You call the 800 number for the dispute resolution program,

explain your problem and request the proper forms to file a

case.

4. 

Complete all forms 

sent to you, paying close attention to

the Agreement To Arbitrate form.

5. 

A 

meeting 

may 

be arranged with 

the 

manufacturers local

representative or area manager, if this meeting includes a
"third party" or referee,it is a mediation hearing.

6. 

If 

you find that you can't come to an agreement with the
manufacturers representative in mediation, you 

state this to 

the dispute resolution case administrator and an arbitration

hearing will be scheduled within a week or two (depending 

upon 

the 

program 

case load and the availability of 

the

arbitrator or panel that you selected).

7. 

When you attend the arbitration hearing one of 

two things

will happen, you will win...or you will lose (we will cover

what can be done to increase/decrease your odds accordingly

and how to estimate a proper award in the next chapter.)

In either case, you still maintain your options in item 8.
D01 -
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8. If you do not agree with the arbitrators decision or the award
in your case, there are two avenues which remain available to
you. a. If you feel that the arbitrator was unfair or did not
base his award on the law, you may wish to file for a hearing
appeal. b. You can hire an attorney and go to court. (Which is 

exactly where you would be if the "Lemon Law" didn't exist.)

Up to this point you have had a minimum of three different
opportunities to resolve your car problems at no cost to you! and
you still have maintained your rights to pursue a civil
litigation case against the manufacturer.

How good is the Arbitration Process working? Statistics show
that seven out of ten cases that go to arbitration are decided in
favor of the consumer, and that out of the remaining number

0only 3% are ever followed -up by a civil suit. (this figure takes 5
into consideration cases that are successfully mediated or
worked -out with the manufacturer along the way). H

H
The latest American Arbitration Association figures

indicate that a consumer stands a 98% chance of successfully 

accomplishing their goals of either having the vehicle properly 

repaired, obtaining a replacement vehicle or getting a full
refund.

11
 a
Emnote: While it has been mentioned that the "Lemon Law" states en

either an award of a replacement vehicle or reimbursement of the
purchase price, when describing the consumers options, this may
warrant clarification . In the 1988 amendment to the "Lemon Law"
the following statement is made: " The vehicle buyer shall be
free to elect restitution (refund) in lieu of a replacement
vehicle, and in no event shall a buyer be required by the
manufacturer to accept a replacement vehicle.
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CHAPTER 3
UNDERSTANDING A PROPER AWARD
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In a recent 

case 

that I attended as a member 

of an

Arbitration Panel, the consumer presented a strong case and the 

award was 

made for the 

repurchase of 

the vehicle. 

The Panel
however, penalized the consumer for the value of the total miles
shown on the odometer by a rate of 

.20(P per mile, and declined
to award her incidental damages for a rental car and would not
order reimbursement for sales taxes or other official fees that
under the law was owed. This is a good example of how not knowing
the "Lemon Law" can affect 

a valid award.

While this 

case clearly shows 

that mistakes frequently

happen, 

the blame 

in this particular 

case 

was with 

the

resolution 

program 

and not 

the arbitration 

panel. 

This

resolution program does not, as a
applications of 

the "Lemon Law",
been 

in 

instead
existence in the state
abides

arbitrators and

consideration
law.

the

rule train its arbitrators in
even though this program has 

for many years. 

This program
by a more "generalized" training for

case administrators 

and 

does not 

take into

more stringent applications of the California

How can they get away with this for so long? Easy! If the
consumer had read this book before her case, 

she would never
have accepted such a poor award decision. By protesting to both
the 

dispute resolution program and the Bureau of Auto Repair
in 

Sacramento, 

(the 

newly assigned program watch -dog). 

Alarm

bells 

would have 

gone -off 

and the 

consumer would have been
assigned 

another hearing 

that 

would consider 

all 

aspects of

the "Lemon Law" for her award.

-cvh

DRAFT
1526





I can't imagine this portion of the law being any clearer.
The statement 

is well defined as to what the consumer shall
receive in all fairness. And yet there are perhaps thousands of 

consumers each year, who walk away from the hearing and then
agree to accept thousands of dollars less than they are entitled
to!.

DISCOUNTED VALUE OF USE

Several times throughout this book you have seen reference
to the term "value of the use of the vehicle by the owner" as
dealing with the manufacturer repurchase. This means that you 

are required to pay for the miles that you drove the vehicle
before the problem was documented. The following example will
clairify:

example:
U_

You took delivery of your new Zippy - One Special and drove
the car for 3,000 miles before taking it to the dealership for H

engine problems that led to an arbitration award for repurchase. H

Under the "Lemon Law" you are expected to pay for that portion of
the use that you received prior to your registering that
complaint to the dealership for repair.

In this example then, you should have to only pay for 3,000 

miles of use, regardless of how many miles the vehicle has when
tilb101,

the repurchase is ordered. In the example stated a few pages sal.
Emago, you may recall that the consumer had won the award for en

repurchase, but the award was so structured that she had to pay 

for all the miles registered on the odometer at the date of her
hearing. If this wasn't bad enough, she was mandated to accept a
charge for that mileage use, of .20(P per mile.

DP 1-3o
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While the "Lemon Law" is quite specific in these two areas

of award, the Arbitration Panel while making the award in her
favor, was not well enough versed in the "Lemon Law" to make the
proper award 

to her 

and 

thereby causing additional financial
hardship. This is a textbook example of "winning the battle but
losing the war."

I call this portion of the award decision the " Discounted
value -of -use 

consideration, 

and when 

hearing 

a case, 

the

arbitrator should be most careful to examine this area closely
and compare it with the meaning and language of the "Lemon Law".

It 

is 

an unhappy fact that many arbitrators 

devise their own
systems to "charge -back" miles driven by the owner which in some 

cases, 

are as high as .25(P per mile. It is not uncommon for an

arbitrator to 

accept 

the 

manufacturers 

submitted 

"Blue 

Book

Value" of the estimated worth of the vehicle as the award amount.

(at the 

end 

of 

an 

arbitration hearing 

the manufacturer 

can

present to the arbitrator their estimate of what they feel the

vehicle 

is 

worth, 

in the 

event that 

a 

decision 

is made for

repurchase.)
H

By the time that you finish reading this book, you will cJn

also be able to make and submit your own estimate of chargeable

use. Z.Z
+111,  a
SO.

DISCOUNTED VALUE OF VEHICLE USE CALCULATION ormen

When the manufacturer repurchases a problematic or defective

vehicle, the law states: " The buyer shall only be liable to pay

the manufacturer an amount directly attributable 

to use by the
buyer of the replaced vehicle prior to the time the buyer first 

delivered the vehicle to the manufacturer or distributor, or its

authorized service and repair facility for correction of the

problem that gave rise to the nonconformity.
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When restitution (repurchase) is made, the amount to be paid 

by the manufacturer 

to 

the buyer may be reduced by the

manufacturer by the amount directly attributable to use by the
buyer, prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, 

or its authorized service and
repair facility for correction of the problem that gave rise to
the nonconformity.

The amount directly attributable to use by the buyer shall
be determined by multiplying the actual price of the new motor
vehicle paid or payable by the buyer, including any charges for
transportation and manufacturer installed options, by a fraction
having as its denominator 120,000 and having as 

its numerator, 

the number of miles traveled by the new motor vehicle prior to
the time the 

buyer first 

delivered the 

vehicle to 

the

manufacturer, or distributor or its authorized service and repair
facility for correction of the problem that gave rise to the 

0

nonconformity.

H

POOR EXAMPLE OF DISCOUNTED VALUE OF USE AWARD
w

Your newly purchased "Turbo -Toad II" is in the repair shop
again, with the 

same problem that 

has plagued the car since
0

it had 3,000 miles. You could almost kick yourself for spending
so much money on the car, 

in addition to the purchase price of
ti+is$12,500.. You had to order the car with a factory sun -roof and ta

that set you back another $1,000. and don't forget those special Emen

wheel covers that the dealer sold you for another $350.. Ticking
it over in your mind, you come to the conclusion that with taxes
and assorted fees your "Toad II" came in right around $14,560.

You wonder why the dealer can't find the problem with the
brakes after having the car four times in the past two months. 

You hardly put 350 miles on the car since the last trip to the 

shop, 

and if anything, the problem seems to have gotten worse.
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You are now concerned that the brakes may no longer stop you in
an emergency situation.

It would take the dealer another three days to again try to
fix the problem, and in the meantime you had to rent a car to the
tune of $50. per day. You can't help remembering the first time
that the brakes went -out and you had to have it towed to the
shop, that set you back $155 "big ones," plus the car rental that
time cost you an even $200.

Is it ever going to stop? you think to yourself, after all,
there are lemon laws in this state, and I think that I have gone
just about as far as I am going to go. There's no way that I'm
going to put up with this any longer.

So you file a "Lemon Law" claim and wind up in arbitration.
A few weeks go by and you are somewhat surprised when you open
the mail and find out that you've won your case. You hardly
thought that you could force Lax Motors to repurchase your "Toad
II" especially now that it has 4,800 miles on the odometer. But
wait a minute! The award that you fought so hard for, 

is only
$12,600. Why, you almost owe that much to the bank! In fact, with
the pre -payment 

penalties 

that the bank will 

likely charge

you, it looks like it will cost you a couple of hundred dollars
out of pocket in order to obtain clear title!

You feel that you have learned quite an expensive lesson, 

and so in order to cut your losses, you agree with the decision
and accept the award. After all, you did get them to take the car
back!

Dr, -33
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This 

is the calculation that could have been used by an
untrained (in "Lemon Law") or inexperienced arbitrator:

Purchase price: 

$12,560.00

Factory sun roof: 

$ 13000.00

Total: $13,560.00

Less Discounted Value of Use: $ 

960.00

(4,800 miles x .204 per.)
Total award: 

$12,600.00

Would this be an acceptable award? 

I know of many cases where

such 

an 

award 

is standard practice even though it does not

obviously comply with the law. Why did the consumers 

accept such

an improper award decision as this? By not knowing the law, they 

didn't know what they were entitled to!

Dri-sY
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If you receive a repurchase award as a result of either your 

mediation hearings or your arbitration hearing, you are entitled
under California law, to specific compensation as outlined within
the meaning and intent of the law. Taking the same case example
as before, with all other factors considered equal, the award
would be as follows:

We will first consider the aspects of the purchase price and
accessories:

$12,560.00 purchase price
$ 650.00 transportation cost
$ 1,000.00 factory sun roof
$ 000.00 (no credit for dealer options) 

$14,210.00 Total purchase price

Now we will review the incidental damages incurred by the
consumer with his "Turbo -Toad II"
The consumer purchased an extended warranty program for the
vehicle:$875.00. In addition, there were rental car costs while
his "Toad II" was in the repair shop; $600.00. Then there is the
cost of the towing charges which were; $155.00. Adding to this
we of course have sales tax; $960.00 and license and registration
fees; $420.00.

When we add this all up we have; $3,010.00 but were not
finished yet. In addition to these incidental costs, the consumer
needs to obtain a clear title from the bank for repurchase by
the manufacturer. If the bank charges a pre payment penalty on
the outstanding balance of the loan, which in this case is

$200.00, so now the consumer has incidental damages totaling;
$3,210.00. Let's once again review the totals:
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CLEAR TITLE NEEDED FOR REPURCHASE

When an arbitrator makes a repurchase award, 

it is up to

the 

consumer 

to provide 

a 

"clear 

and unencumbered" 

title to

the vehicle at the time of exchange with the manufacturer. This

provision of the law may create some concern to consumers who had

elected to finance their vehicles. 

In most cases however, you
will find that your lender is most understanding when you show
them 

your 

award decision, and 

will in 

one 

way or 

another,

re -arrange your debt obligation to produce the needed document. 

In 

the event that 

you selected 

a manufacturers 

in house

financing 

program 

(such as 

GMAC 

for 

all 

General 

Motors

vehicles) your problem is solved as the whole transaction will
be handled by 

the manufacturer.

LONG TERM WRITTEN WARRANTIES

As earlier stated, the "Lemon Law" applies a 

presumption to

the existing warranty with the once standard 12 month/12,000
written warranty of the vehicle. While many new car warranties
today exceed 

the 

earlier limits 

by 

longer 

coverage, 

the

"presumption" of the law may not apply, but the intent of the
law does, and 

a 

replacement vehicle or a refund may still be
your award. In a 1988 opinion from the Legal Services Unit of the

Department of Consumer Affairs, we find this discussion under
the 

heading 

of: 

"California 

Standards For 

New 

Car 

Warranty 

Arbitration Programs" listed under: "The Scope of Bureau of Auto

Repairs (BAR) Certification process".

The scope of a program that is the subject of the bureau's

certification process therefore extends to all disputes involving

"ID(11 -
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performance under written warranties on new motor vehicles. These
include not only those complaints which are the subject of the
presumption of the 

new car "Lemon Law" (those in which the

manufacturer 

has made four or more repair attempts, or the

vehicle has been out of service for a cumulative total of more
than 30 calendar days during the first year or 12,000 miles of
operation and the nonconformity substantially impairs the

vehicles use, value or safety but also complaints involving the
manufacturers performance under written warranties whose duration
exceeds one year or in which the nonconformity does not

substantially impair use, value or safety.

"If an automobile manufacturer offers 

a longer written 

warranty (anything more than 12 months/12,000 miles) and during
this period is unable to service or repair the vehicle to comply
with the warranty after a reasonable number of attempts, 

the

manufacturer is obligated to either replace the vehicle or make
restitution!"

This obligation exists without regard to weather the one
year or 

12,000 warranty has been exceeded. 

The one year and
12,000 mile limitations 

only apply to the application of 

the

presumption 

of the 

new car "Lemon Law" 

If 

the duration of 

a

written warranty is 5 

years, and the problem first occurs more
than one year 

after delivery 

the presumption 

will 

not be

available, but the buyer still may have a right to restitution or
a 

replacement vehicle 

if the manufacturer has been unable to 

honor the terms of the warranty after a reasonable number of
attempts.

An additional legal opinion voiced regarding the warranty
term is quite clear..."a limitation to the 12 month, 12,000 mile
warranty is seen to be arbitrary, and would perhaps exclude the
larger part of a typical program's activities, including not only 

defective performance involving minor defects, and even defective
1) -
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performance involving major defects that have not yet resulted
in four or more repair attempts or 30 days out of service for
repair.."

IS LEGAL ADVICE NEEDED FOR A LEMON LAW CASE ?

One of the most frequently asked questions regarding the
"Lemon Law" and consumers rights in arbitration deals with the
need for legal advice regarding case review, case preparation
and representation at mediation/arbitration hearings. Obviously,
this can't be a "yes" or "no" answer that applies to

everybody. Each person must realistically weigh their individual 

ability, time allocations and comfort level in dealing with what
can be termed a "negative situation".

My personal comments and observations as a practicing
arbitrator, is that in most cases consumers generally do a fine 

job throughout the process on their own. Remembering that these
programs were structured specifically to be informal so that
consumers may be encouraged to participate, I don't feel that the 

average person requires a lawyer for the "Lemon Law" process.

The law however,clearly states that you can select anyone to aid 

or help represent you if you wish, a friend, relative, neighbor,
etc. Again, in most of the arbitration cases that I have heard,
the consumer has elected to represent themselves. If self
representation is your plan, two main elements that you would 

be wise to use in structuring a winning case are; 1. proper
documentation of your files and, 2. a good understanding of the
text of this book.

-Q01-1/0
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CHAPTER 5
THE MEDIATION AND ARBITRATION PROCESS
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THE MEDIATION/ARBITRATION PROCESS

The successful outcome of your case is directly related to
your effectiveness during the mediation or arbitration phase of
the dispute resolution process. The following is an explanation
of the procedures in general terms, and a list of "do's and
don'ts" to help you prepare yourself.

The next logical step that this book should take to further
your understanding as 

a consumer under the "Lemon Law" is 

to

introduce you to 

what you can expect at 

a mediation and

arbitration hearing. This "preview" 

is important as it allows
you to become more comfortable with the hearing process, and to
know in advance what to expect.

The California "Lemon Law" program requires that proper
notification of the problem or problems 

be made to the

manufacturer as earlier discussed. When you send in your letter
of complaint in essence, 

is when you enter into the province of 

the "Lemon Law. Your letter, when received by the manufacturer,
in addition to probably being the first that they have heard
about 

your problem, also obligates 

their participation. 

You

should be aware 

however, that the manufacturer 

strongly shares
your concerns and they want to keep you as a satisfied customer 

and help you resolve the problem that you are having with their 

product.You should make an effort to try to cooperate with them
for an early resolution of the problem.

7P\ 43
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MEDIATION

For those who are unfamiliar with the term mediation as
applied to the "Lemon Law" it can be defined as an informal
meeting between both parties of the dispute, in the presence of a
"neutral" third party or referee. At this meeting both parties
state their positions and see if there is any way they can reach 

an agreement among themselves. The referee is there to work with
both parties to reach the agreement and to witness any agreements
made.

It is important to note that while a face-to-face meeting 

is most desirable, it is not a requirement. Both mediation and
arbitration hearings can be conducted by phone or in writing.
Mediation meetings are usually brief and always informal. Held 

in a variety of locations from the dispute program offices to 

coffee shops, and may last between 2 to 1 hour. These meetings 

are very useful as they accomplish one of two things; they may 

present an opportunity to resolve the problem then and there,
or they may give you insight to the other sides viewpoint.
(which can be an important consideration when you are structuring
your case for the arbitration hearing.) Attending a mediation
also shows that you are trying to resolve the problem.

ARBITRATION

The 

dispute resolution program (arbitration) is made
available to you at no cost, and is 

a viable alternative to
litigation. While an informal hearing process, arbitration
decisions are legally binding and as 

a rule withstand appeals
to have decisions overturned or vacated. The following are

commonly asked questions regarding the legal process known as
arbitration, as applied to the dispute resolution program.

pr, Y4
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Q. Is arbitration binding ?
A. Under the "Lemon Law" an arbitration decision is binding on
the manufacturer but not on the consumer unless they accept it.
Q. Do I need an attorney for arbitration ?
A. Arbitration is designed as an informal process and under the
"Lemon Law", can be effectively handled by the consumer.
Q. What does arbitration cost ?
A. There is no cost to the consumer for the arbitration/mediation 

hearing. The consumer is obligated to pay for any legal advice or 

expert witness costs that they may incur.
Q. How long will it take for a decision on my case ?
A. Arbitration program guidelines call for quick results. It

should take 

no longer than 60 days from notification of the

hearing date to a written decision by the arbitrator.
Q. Can I use my car during the arbitration process ?
A. You have every right to continue to drive your vehicle
throughout the arbitration process until it is repurchased by the
manufacturer.
Q. If I am awarded a refund/repurchase of my
it take before I get the money ?
A. The law states
with the decision.
Q. Do I have to accept the arbitrators
A. Under the California "Lemon Law",
decision unless you want to be. If you
however, the manufacturer is released

that the manufacturer

car, how long does

has 30 days to comply

decision ?
you are not bound to the
do not accept the decision 

from the decision as well.
If you do not accept the decision there are two alternatives
remaining; 1. If you feel that you did not receive a 

fair

hearing, you should make this fact known to the arbitration 

program and the Bureau of Auto Repair in Sacramento. There is a
good chance that you will receive a new hearing if your argument
is strong enough. 

2. You may wish to consult with legal council
at this time and to explore other legal possibilities. 

If you
decide to continue your case to litigation however, you should be

blrY\ "LS --
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aware that the arbitration decision and your decline of that
decision may be brought forward as evidence to the court.

SCHEDULING YOUR HEARING

Most arbitration hearings are heard weekdays, during normal
business hours (9to5). For most of us that entails taking
time -off from work. While most hearings last 11 to 2 hours, it
would be to your advantage to allow for at least 3 hours to be on
the safe side. In high traffic areas such as the Los Angeles
basin, try to plan your hearing outside of normal high traffic
periods. I suggest that a 1:00pm or 2:00pm hearing time generally 

works out to everyone's advantage.

ATTIRE

Your arbitration hearing is a business function held within 

a business environment. While there is no mandatory dress -code,
business -like attire is strongly suggested.

THE ARBITRATION AGREEMENT FORM

The single most important document relating to the outcome 

and award of your case is the Agreement To Arbitrate form.
Comprised of two sections; "Nature of Dispute" and "Decisions
Sought" this form represents the basis of your entire case to the
arbitrator. Your case can only be heard and your award granted,
based on the information that you include on this form! Under the 

dispute resolution process, the arbitrator is limited to deciding 

only the specific problems listed in the "Nature of Dispute" area 

and to award only that which is covered under "Decisions Sought".

Ur, -14
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Bad example: Decision Sought: Customer seeks to have his 1989
"Wammo" repurchased for the cash price of $18,674.00. This amount
excludes sales tax, license fees and finance charges.

SOMETHING TO REMEMBER
When 

completing the 

"Decision 

Sought" 

area 

of 

the

Agreement To Arbitrate form do not include your estimate of the

"Discounted value of use" (miles that you have driven prior to
making the problem known) You will have the 

opportunity to submit

these figures at the end of the arbitration hearing following the

mandatory vehicle inspection. You should list 

in this section

however, 

any 

factory options 

and 

transportation/destination 

/get -ready charges that you paid for within the vehicle purchase

price. You must also list any "incidental damages" that you feel 

you are owed as outlined within the law.

D,(1.\-4)

DRAFT
1547



CHAPTER 6
THE ARBITRATION HEARING
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Discounted value of use estimation; The night before your
hearing is 

a good time to calculate what you feel is an 

adequate deduction 

for 

the miles that you drove the car
before 

the 

problem was registered on 

the RO. This

calculation should be made on a separate piece of paper to
be handed to the arbitrator at the end of your hearing. The
formula for this calculation appears under the Discounted 

value of use chapter in the book and is based on what the
"Lemon Law" allows. Please be realistic in this calculation
and use the mileage as it is reported on the first repair
order indicating the unresolveable problem.

Develop a repurchase value sheet; Based on what you now know
from reading this book you can develop your own figures to
submit to the arbitrator 

(while not exactly matching the 

claim amount on the Agreement to Arbitrate form, 

it will
show the arbitrator that you've done your homework and you 

know the "Lemon Law"). These two sheets of paper (value of
use and repurchase value) are to be given to the arbitrator
at exactly the close of the hearing. 

If you are watching
closely you will in all likelihood, see the manufacturers 

agent submit a similar sheet at the close of the hearing.
His sheet probably represents "Blue Book" value of the car
in a used condition and that repurchase figure will be much,
much lower than yours.

Copy everything; With the exception of the last two sheets
mentioned (discounted value of use and the repurchase value)
you 

should 

have no 

less 

than enough 

copies 

for 

the

arbitrator or panel members, the manufacturers agent, a file
copy for the office and if you wish, a copy 

for yourself in

addition to the originals.

D
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Now that you are properly prepared to present a winning case 

to the arbitrator, the next step takes us to the hearing day.

THE ARBITRATION HEARING

Attending an 

arbitration hearing 

is no cause 

for undue

concern or apprehension on the part of the consumer. In addition
to being your right under the 

law, 

it is 

a valuable learning
experience and an opportunity for the consumer to be directly
involved with a results oriented process. With no intent to wax
philosophically 

at 

this late point 

in the 

book, 

the hearing
process is specifically designed so that every individual has a
voice that is strong enough to effect a substantial change.

The hearing is generally held at the offices that manage the
dispute resolution program under contract to the manufacturer of
your vehicle. When you enter the reception area you will be asked 

for your case number so have your Agreement To Arbitrate ready in 

addition to any other forms that may be requested. When your case
is called, both you and the manufacturers agent will be led into
a conference room by the case administrator and introduced to the
arbitrator 

or arbitration 

panel. After all 

introductions, 

the

arbitrator will explain the hearing procedure, read the Agreement 

To Arbitrate and ask you if it is correct. Everyone involved with 

the case will be then asked to sign an oath.

The consumer always presents their case first. Generally the
best place to begin is the point at which you first noticed the
problem or problems that couldn't be repaired. As you explain the
situation or immediately beforehand, is a good time to pass out 

the copies of your case. It is a good idea to refer to specific
pages as you make your statements to the arbitrator as this helps

reinforce and strengthen your case.

11)'
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