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ARGUMENT

I

PENAL CODE SECTION 1172.6, SUBDIVISION (G) DOES
ALLOW A DEFENDANT CONVICTED OF FELONY MURDER TO
CLAIM INSUFFICIENCY OF THE EVIDENCE ON DIRECT
APPEAL

 Respondent argues that “Pan errs in relying on

Penal Code section 1172.6, subdivision (g) as a vehicle for

raising his Banks and Clark insufficiency of evidence claim. 

A claim under subdivision (g) is not construed as a claim of

insufficient evidence.”  (Resp. 2d Supp. Br. 8.)  Their
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argument raises two issues.  The first is whether the claim

can be raised on direct appeal.  The second is whether after

vacating a murder conviction, the Court can remand for a new

trial.

A Banks and Clark claim refers to a challenge to a

felony murder conviction based on this Court’s decisions in

People v Banks (2015) 61 Cal. 4 

th  788 and People v Clark

(2016) 63 Cal. 4 

th  522.  Although the Banks and Clark cases

originally applied to felony murder special circumstances

allegations, Senate Bill 1437's changes to Penal Code,

section 189 now allow a Banks and Clark challenge to the

underlying murder conviction.  

A court must vacate a defendant’s felony murder

conviction, if he was not the actual killer, or if he did

not, with intent to kill, directly aid and abet in the

killing, if the evidence does not establish that he was a

major participant in the felony, who acted with conscious

disregard for human life. (People v Strong (2022) 13 Cal.

5 

th  698, 710; Pen. Code § 189.)

A.  Pan Has The Right To Raise A Banks And Clark
         Claim Of Insufficient Evidence On Direct Appeal
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The first issue is whether Pan can raise a Senate

Bill 1437 claim under Banks and Clark on the direct appeal

of his conviction rather than filing a petition for

resentencing in the trial court.  The answer is yes.  In

People v Wilson (2023) 14 Cal. 5 

th  839, 869, this Court held

that Penal Code, 1172.6, subdivision (g) expressly

authorized a defendant to argue on the direct appeal of his

conviction that his murder conviction was legally invalid

“because of changes in [Penal Code] Section 188 and 189 made

by Senate Bill 1437.”  (People v Wilson, supra, at 869.). 

The Court noted that the Legislature abrogated the holding

in People v Gentile (2020) 10 Cal. 5 

th  830, 859, which had

limited a defendant to filing a petition for resentencing

pursuant to section 1172.6 in the trial court as the sole

avenue though which those convicted under the prior law

could obtain relief.  (People v Wilson, supra, at 869.)

In Wilson, the defendant challenged the validity

of his first degree murder conviction on the grounds that it

may have been based on a felony murder theory that was

rejected by the Legislature in Senate Bill 1437, when it

amended Penal Code section 189.  The defendant was

prosecuted under both a felony murder theory and a
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premeditation and deliberation theory.  This resulted in the

“possibility of alternative-theory error” where the trial

court has instructed on two theories of an offense, only one

of which is legally valid.  (People v Wilson, supra, at 871,

citing People v Aledamat (2018) 8 Cal. 5 

th 1, 9.) 

Ultimately, the Court affirmed the conviction, finding any

retroactive error on the felony murder theory was harmless

beyond a reasonable doubt.  (People v Wilson, supra, at 872-

875.)

In Wilson, the defendant was prosecuted as the

actual killer and not a aider and abettor.  The felony

murder theory used to prosecute Wilson was that any death

occurring during and in furtherance of a kidnaping was

murder in the first degree.  The facts were that Wilson

kidnapped and severely beat the victim over the victim's

theft of Wilson's property.  Wilson and his wife then drove

the victim to an area near a freeway where either Wilson or

his wife shot and killed the victim.  In addition to finding

Wilson guilty of first degree murder, the jury also

sustained special circumstance allegations of murder during

the commission of a kidnapping and torture-murder.  It

further found that Wilson personally used a firearm in
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committing the murder. 

The Court held that in light of the jury's

verdicts on the special circumstance allegations and

personal use of a firearm allegation, which were supported

by substantial evidence, "it would have been impossible for

the jury to make the findings reflected in its verdicts

without concluding, at the very least, that defendant was a

major participant in the felony kidnapping who acted with

reckless indifference to human life." (People v Wilson,

supra, 14 Cal. 5th at 875.)  Thus, "defendant is not

entitled to relief because any error brought about by

retroactive application of Senate Bill 1437 is harmless

beyond a reasonable doubt."   (People v Wilson, supra,  at

868.) 

Particularly relevant to Pan’s case is the fact

that the Court reviewed the evidence introduced during the

trial to determine whether Wilson’s first degree murder

conviction under the felony murder rule supported a finding

by the jury that the defendant was a major participant in

the underlying felony, who acted with reckless indifference

to human life within the meaning of Penal Code section 189,

subdivision (e)(3). (People v Wilson, supra, at 872-875.)
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The Court in Wilson reviewed the evidence for its

sufficiency under the felony murder rule’s two elements of

major participant and reckless indifference to human life by

applying the legal standards set forth in People v Banks

(2015) 61 Cal. 4 

th  788 and People v Clark (2016) 63 Cal. 4 

th

522.  Pan asks the Court to apply the same Banks and Clark

principles to his case and review his two murder convictions

in the Sacramento case for their legal sufficiency to

warrant his conviction under the felony murder rule.

B.  The Reversal Of A Felony Murder Conviction
         On Direct Appeal For Insufficient Evidence
         Under Banks and Clark Bars Retrial Of the
         Murder Charge

The second issue is whether a reversal on direct

appeal for Banks and Clark error will allow the Court to

remand the case to the trial court to allow the prosecution

to retry the defendant on a legally valid theory. 

Respondent argues retrial is permitted under the

alternative-theory error doctrine. (People Aledamat (2018) 8

Cal. 5 

th  1, 9; People v Hola (2022) 77 Cal. App. 5 

th  362,

369-370.)  Pan argues that a reversal under Banks and Clark

would be tantamount to a reversal for insufficient evidence
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and retrial would be barred based on Double Jeopardy under

Burks v United States (1978) 437 U.S. 1, 11 and Penal Code

section 1172.6, subdivision (d)(2).   

There are some cases where a reversal of a murder

conviction on direct appeal under Senate Bill 1437 may

warrant a remand for a retrial to allow the prosecution to

retry the defendant on a legally valid theory.  In People v

Hola (2022) 77 Cal. App. 5 

th  362, 369-70, the Court held

that a defendant convicted of second degree murder based

upon a natural and probable consequence theory could

challenge the validity of that conviction on his direct

appeal based upon changes made to Penal Code sections 188

and 189 by Senate Bill 1437.  Such a challenge was

authorized by Penal Code section 1170.95, subdivision (g),

now Penal Code section 1172.6, subdivision (g).  

In Hola, the Court noted that both parties agreed

that the defendant’s murder conviction should be reversed. 

Penal Code section 188, as amended by Senate Bill 1437,

prohibited murder convictions based on the natural and

probable consequences doctrine.  The question thereafter

raised by the Court was “what happens next.” (People v Hola,

supra, at 370.)
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The Court in Hola followed this Court’s opinion in

People v Chiu (2014) 59 Cal. 4 

th  155 and treated the change

in the law occurring after the trial similar to

instructional error.  The Court reversed the murder

conviction and remanded the case to the trial court to allow

the prosecution to retry the defendant on a legally valid

theory.  (People v Hola, supra, at 371.)  

In People v Perez (2022) 78 Cal. App. 5 

th  192, the

Court likewise reverse the convictions of two defendants

convicted under a natural and probable consequence theory of

attempted murder.  The Court noted that Senate Bill 1437 had

abolished the natural and probable consequence theory in

murder cases and Senate Bill 775 had expanded that abolition

to attempted murder cases and allowed defendants to

challenge their convictions on that ground on direct appeal.

(People v Perez, supra, at 204.)  In that case, the Court

remanded the case to the trial court to give the prosecution

an opportunity to present new or additional evidence to show

that the defendants can still be convicted under a valid

theory of aiding and abetting.  (People v Perez, supra, at

205.)

Both Hola and Perez are distinguishable because
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they involved convictions obtained under the natural and

probable consequences doctrine. In Pan’s case, the

prosecution argued that Pan was guilty of first degree

murder under both a direct aider and abettor theory and a

felony murder theory.  The jury was instructed on both of

those theories.  Thus, the prosecution was afforded a full

opportunity to make their case on both theories at the first

trial.  

If both of those theories are not supported by

substantial evidence, then remand for a retrial would

violate the Double Jeopardy Clause. (Burks v United States

(1978) 437 U.S. 1, 11) Furthermore, ordering a retrial would

also conflict with Penal Code section 1172.6, subdivision

(d)(2), which provides that “If there is a prior finding by

a court or a jury that the petitioner did not act with

reckless indifference to human life or was not a major

participant in the felony, the court shall vacate the

petitioner’s conviction and resentence the petitioner.”   

When comparing Penal Code section 1172.6,

subdivision (d)(2) to the Hola and Perez cases, it is clear

that the rules for reversal and remand are different in

felony murder cases.  Remand and retrial is allowed in cases
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reversed because the conviction resulted from the

prosecution’s use of the natural and probable consequences

doctrine.  Remand and retrial is not allowed where the

prosecution obtained a conviction using the felony murder

rule.  If, after review of the evidence, the Court finds

insufficient evidence of an intent to kill, premeditation

and deliberation, and the felony murder elements of reckless

indifference to life and  major participation in the

underlying felony, retrial should be barred.

II

PAN’S INSUFFICIENT EVIDENCE CLAIM UNDER BANKS
AND CLARK THAT HE WAS WRONGLY CONVICTED OF FELONY
MURDER WAS NOT HARMLESS ERROR UNDER THE FACTS OF
THIS CASE

A.  Evidence Of Pan’s Conviction Of The
         Attempted Murder Of Quyen Luu Does Not 

         Make The Error Harmless

Respondent argues that the Court should affirm the

convictions on the two Sacramento murder charges by finding

that any error related to the felony murder theory presented

at trial was harmless error, because the jury found Pan

guilty of aiding and abetting Chhoun in the attempted murder
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of Quyen Luu.  It is argued that the jury could only have

returned a verdict of guilty on the attempted murder if they

found that Pan had an intent to kill Quyen Luu at the time

that Chhoun shot her.  Since Chhoun shot Nghiep Thich Le and

Hung Dieu Le at the same time as he shot Quyen Luu,

Respondent argues that the jury implicitly found Pan guilty

as an aider and abettor, who shared Chhoun’s intent to kill

as to all three victims.  (Resp. 2d Supp. Br. p. 9-10)

To determine harmlessness under People v Aledamat

(2019) 8 Cal. 5 

th  1, a reviewing court essentially asks

whether any rational juror who made the findings reflected

in the verdict and heard the evidence at trial could have

had reasonable doubt regarding the findings necessary to

convict the defendant on a valid theory. “The reviewing

court examines what the jury necessarily did find and asks

whether it would be impossible, on the evidence, for the

jury to find that without also finding the missing fact as

well.” (In re Lopez (2023) 14 Cal.5th 562, 591; People v

Lewis (2023) 14 Cal. 5 

th  876, 900-901; In re Ferrell (2023)

14 Cal. 5 

th  593, 602-603.) 

Respondent has relied upon In re Ferrell (2023) 14

Cal. 5 

th  593 in support of their harmless error argument. 
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However, the Ferrell case does not support their argument. 

In Ferrell, the defendant was convicted of second degree

murder based on the willful discharge of a firearm under

Penal Code section 246.3, which was an assaultive felony

that merged with the homicide and could not support a

felony-murder conviction.  The Court ruled that since the

jury was also instructed on valid second degree murder

theories under Penal Code section 187(a) and 188, of express

malice murder and implied malice murder, the Court could

review for harmless error under an alternative-theory error

analysis.  (In re Ferrell, supra, at 601-603, citing People

v Aledamat (2019) 8 Cal. 5 

th 1, 12.) 

The Court found the erroneous felony murder jury

instruction was prejudicial because the jury’s true finding

on a firearm sentencing enhancement under Penal Code section

12022.53, subdivision (d), did not establish the mental

component of implied malice and the jury could have credited

the testimony that the victim was killed accidentally during

an attempt to stop a fight by shooting into the air.  Hence,

the error was not harmless.  (In re Ferrell, supra, at 603-

608.)

In Pan’s case, Respondent argues that any error on
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the felony murder convictions was harmless beyond a

reasonable doubt because the jury also convicted Pan of the

willful, deliberate, and premeditated attempted murder of

Quyen Luu, which requires an intent to kill.  (Resp. 2d

Supp. Br. p. 21-22.)  Respondent argues that since all three

victims in the Sacramento crimes were shot in close temporal

and spatial proximity and under precisely the same

circumstances, the jury implicitly found Pan guilty as an

aider and abettor who shared Chhoun’s intent to kill all of

them.  (People v Chun (2009) 45 Cal. 4 

th  1172, 1205.)

This approach by Respondent cannot succeed because

the evidence supporting Pan’s conviction of the attempted

murder of Quyen Luu is insufficient to convict him of that

crime.  Pan argued the insufficiency of the evidence to

convict him of the attempted murder in his Opening Brief and

his Reply Brief.  (AOB p. 188-196; ARB 91-94)  The Court

cannot find harmless error on the two murder convictions by

reliance upon factual findings on the attempted murder

conviction that are not supported by substantial evidence.

The crime of attempted murder requires proof that

the aider and abettor has a specific intent to kill. 

(People v Lee (2003) 31 Cal. 4 

th  613, 623-624.)  “To be
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guilty of attempted murder as an aider and abettor, a person

must give aid or encouragement with knowledge of the direct

perpetrator’s intent to kill and with the purpose of

facilitating the direct perpetrator’s accomplishment of the

intended killing – which means that the person guilty of

attempted murder as an aider and abettor must intend to

kill.”  (People v Lee, supra, at 624.)

The jury’s finding that the attempted murder of

Quyen Luu was willful, deliberate, and premeditated, only

applied to the state of mind of the actual perpetrator, Run

Peter Chhoun.  “[Penal Code] section 664(a) states only that

the murder attempted must have been willful, deliberate, and

premeditated, not that the attempted murderer personally

must have acted willfully and with premeditation and

deliberation.”  (People v Lee, supra, 31 Cal. 4 

th  at 622.) 

That finding was not a finding related to Pan’s mental

state. 

In People v Nguyen (2015) 61 Cal. 4 

th  1015, 1053-

1055, a case cited by Respondent, the defendant was a

passenger in a car when his fellow gang member shot at a car

containing rival gang members, striking one in the neck. 

The Court found substantial evidence to convict the
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defendant of attempted murder based on evidence that the

defendant and his fellow gang members were driving around

hunting for rival gang members to shoot and the fact that

the two gangs were already in a state of war at the time of

the shooting.  The defendant’s act of staring at the

occupants of the other car, along with the defendant’s car

following the other car “could have supported the inference

that defendant was aware of the impending shooting and acted

to facilitate it by identifying” the gang members in the

other car.  (People v Nguyen, supra, at 1055.)

In Pan’s case, the evidence does not support a

finding that Pan aided and abetted Chhoun in the attempted

murder of Quyen Luu or that Pan did so with an intent to

kill her.  The plan was to commit a robbery.  There was no

plan to kill anyone.  At the time of the robbery, Pan was

not in possession of a weapon.  The shooting of Quyen Luu

occurred inside of the apartment, while Pan remained

outside.  The shooting occurred in response to the

unexpected throwing of a chair at Chhoun by Quyen Luu.  C.J.

Evans testified that Chhoun had explained to him after the

robbery that the woman had tried to throw a chair at him,

implying that was the reason Chhoun began shooting.  (16 RT
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2680-2684.)

Respondent’s argument that any error on the felony

murder theory was harmless based upon the jury’s convicting

Pan of the attempted murder of Quyen Luu must fail.  The

jury’s finding that Pan, with intent to kill, directly aided

and abetted in the attempted murder of Quyen Luu, is based

on legally insufficient evidence.

Even assuming that the Court upholds Pan’s

conviction on the attempted murder of Quyen Luu, the Court

could not use a finding on the attempted murder count in

order to find harmless error on the two murder convictions.

These where three distinct crimes.  It cannot be said that

the jury’s finding that Pan intended to kill Quyen Luu,

means the jury necessarily found Pan harbored an intent to

kill Nghiep Thich Le and Hung Dieu Le.  These were three

separate crimes with three separate requirements of an

intent to kill three separate individuals.  Therefore, the

Court should not find the Banks and Clark error on the

Sacramento murder convictions to be harmless.
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B.  The Error Was Not Harmless Based On Evidence
         That Pan, With Intent To Kill, Directly Aided 

         And Abetted In The Murders, Because That Theory
         Is Not Supported By Substantial Evidence

 Respondent’s final harmless error argument is that

there was substantial evidence of Pan’s guilt as an aider

and abettor in the two Sacramento murders and that he aided

and abetted in the killings with an intent to kill Nghiep

Thich Le and Hung Dieu Le.  Respondent points out that

Senate Bill 1437 did not affect the applicability of first

degree murder for those who intend to kill, whether as

direct perpetrators or aiders and abettors. Respondent

relies upon People v Strong (2022) 14 Cal. 5 

th  698, 708 and 

Penal Code section 189, subdivision (e)(2).  Respondent also

argues that the same evidence suffices to show Pan’s

reckless indifference to life and major participation in the

underlying felony under Banks and Clark.  (Resp. 2d Supp.

Br. p. 9, 24-33.) 

An alternative-theory error is a federal

constitutional error, subject to review for harmlessness

under Chapman v. California (1967) 386 U.S. 18, 24. Under

this standard, “The reviewing court must reverse the

conviction unless, after examining the entire cause,

including the evidence, and considering all relevant
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circumstances, it determines the error was harmless beyond a

reasonable doubt.” (People v Aledamat (2019) 8 Cal.5th 1,

13.)

The fundamental question is whether “it is clear

beyond a reasonable doubt that a rational jury would have

rendered the same verdict absent the error.” (People v.

Merritt (2017) 2 Cal.5th 819, 831; Neder v. United States

(1999) 527 U.S. 1, 18.)  In determining whether the error

was harmless, the reviewing court is not limited to a review

of the verdict itself, and may examine the entire case,

including the evidence. (People v Aledamat, supra, at 13,

“To determine harmlessness under Aledamat, a

reviewing court essentially asks whether any rational juror

who made the findings reflected in the verdict and heard the

evidence at trial could have had reasonable doubt regarding

the findings necessary to convict the defendant on a valid

theory. ‘The reviewing court examines what the jury

necessarily did find and asks whether it would be

impossible, on the evidence, for the jury to find that

without also finding the missing fact as well.’” (In re

Lopez (2023) 14 Cal.5th 562, 591; People v Lewis (2023) 14

Cal. 5 

th  876, 900-901; In re Ferrell (2023) 14 Cal. 5 

th  593,

602-603.) 
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Since Pan was not the actual shooter, the jury

must have relied upon the felony murder rule to convict him

of the two Sacramento murders.  That theory was argued by

the prosecutor and was the most obvious way of convicting

Pan of the two murders committed by Chhoun. The plan was to

rob the people in the apartment and under the felony murder

rule Pan could be convicted of first degree murder if anyone

was intentionally or accidentally killed during the robbery.

Since the prosecutor also argued that Pan was

guilty of the murders under a direct aiding and abetting

theory, the question becomes whether it would be impossible

for the jury to convict Pan of the two murders using the

felony murder theory, without also finding that Pan was

guilty of murder under a direct aiding and abetting theory. 

The answer is clearly no.

Under the evidence in the case, it was clearly

possible for the jury to believe that Pan was guilty murder

under the felony murder and still believe that Pan did not

harbor an intent to kill.  The jury could have believed that

Pan only aided and abetted the robbery and did not commit

any act which constituted aiding and abetting the act of

shooting Nghiep Thich Le and Hung Dieu Le.

The two murders were committed by Chhoun after he

23



entered the apartment alone.  The shootings appear from the

record to be the response to Quyen Luu’s unexpectedly

resisting the robbery by throwing a chair at Chhoun.  The

plan from the outset was to commit a robbery.  There was

never any plan to murder the people in the apartment.  

Pan tried to call off the robbery when a girl

notified the people in the apartment of the eminent robbery. 

Pan was unarmed and never entered the apartment during the

robbery and the shooting.  The jurors could have found under

this evidence that Pan had no intent to kill and did not

commit any act in which he directly aided and abetted Chhoun

in the act of shooting Nghiep Thich Le and Hung Dieu Le. 

Thus, the Banks and Clark error was not harmless beyond a

reasonable doubt.

Respondent relies heavily upon the fact that

Chhinkhathork, aka Puppet, testified that the plan was to

force the people in the apartment to give up everything and

if they didn’t follow directions to start shooting. (15 RT

2400.)  This evidence is not substantial evidence

establishing either an intent to kill or reckless

indifference to human life.  

A threat to shoot someone if they don’t turn over

their money or property during a robbery is an implied
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threat in any armed robbery. (Tison v. Arizona (1987) 481

U.S. 137, 151.) (“[T]he possibility of bloodshed is inherent

in the commission of any violent felony . . . it is one

principal reason that felons arm themselves.”).  This Court

has repeatedly stated that mere participation in an armed

robbery does not establish that a person is acting with

reckless indifference to human life. (In re Scoggins (2020)

9 Cal. 5 

th  667, 682; People v Banks (2015) 61 Cal. 4 

th  788,

811; People v Clark (2016) 63 Cal. 4 

th  522, 623.)  

“The mere fact of a defendant's awareness that a

gun will be used in the felony is not sufficient to

establish reckless indifference to human life”.  (People v

Clark, supra, 63 Cal.4th at 618.)  “Awareness of no more

than the foreseeable risk of death inherent in any armed

crime is insufficient” to establish reckless indifference to

human life; “only knowingly creating a ‘grave risk of

death’” satisfies the statutory requirement. (People v

Banks, supra, at 808.) 

In People v Clark, supra, 63 Cal. 4 

th  522, 614-623,

the Court held that the defendant’s participation in a

robbery, even to the extent of his planning the robbery, did

not establish that the defendant acted with reckless

indifference to human life.  The Court stated: “[H]ere there 
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appears to be nothing in the plan that one can point to that

elevated the risk to human life beyond those risks inherent

in any armed robbery.”  (People v Clark, supra, at 523.)

Respondent asks the Court to affirm Pan’s

convictions on the two Sacramento murders because there was

substantial evidence that Pan personally aided and abetted

Chhoun in the two murders and that Pan acted with intent to

kill Nghiep Thich Le and Hung Dieu Le.  (Resp. 2d Supp. Br.

p 24-25.)  Respondent’s argument is that Pan aided and

abetted in the armed robbery with knowledge of Chhoun’s

purpose of shooting any victim who resisted.  Pan did this

by planning it, being present and acting as a lookout, and

by leaving with Chhoun after the murders occurred.  (Resp.

2d Supp. Br. p 29.)

The error of this argument is that it equates

aiding and abetting an armed robbery with aiding and

abetting a murder.  Respondent appears to be claiming that

an intent to aid in an armed robbery is the equivalent of an

intent to commit murder, if the robbery results in a death. 

This is merely a restatement of the old felony murder rule,

without actually saying so, and without considering the

necessary Banks and Clark factors. (People v Strong (2022)

13 Cal. 5 

th  698, 704; People v Gonzalez (2012) 54 Cal. 4 

th
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643, 654.)

The correct approach to evaluating the sufficiency

of the evidence supporting a murder conviction of a

defendant convicted as an aider and abettor is to focus on

how the defendant aided the life endangering act of the

actual perpetrator.  In People v Reyes (2023) 14 Cal. 5 

th

981, this Court held that the evaluation of the evidence to

convict an aider and abettor in a murder case, “requires

attention to the aider and abettor’s mental state concerning

the life endangering act committed by the direct

perpetrator, such as shooting the victim.”  (People v Reyes,

supra, at 992.  The error in Respondent’s argument is that

it focuses on Pan’s actions aiding the robbery, where the

real focus should be on Pan’s actions in aiding the actual 

shooting of the two victims.

In Reyes, the Court was reviewing the sufficiency

of the evidence in a case of a defendant whose petition for

resentencing under Senate Bill 1437 was denied.  The

defendant had been convicted of second degree murder in a

case where the jury was instructed on the natural and

probable consequence doctrine.  When he petitioned the trial

court for resentencing, his petition was denied based on the

trial court’s finding that the evidence proved the defendant
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was guilty of an implied malice murder, an alternative

theory that remained available after Senate Bill 1437

eliminated the natural and probable consequence doctrine.

This Court reversed and remanded the case for a

new hearing, finding that the trial court committed

reversible error by misunderstanding the legal requirements

of direct aiding and abetting an implied malice murder.  The

Court noted that for second degree implied malice murder “an

aider and abettor who does not expressly intend to aid in a

killing can still be convicted of second degree murder if

the person knows that his or her conduct endangers the life

of another and acts with conscious disregard for life.” 

(People v Reyes, supra, at 990, citing People v Gentile

(2020) 10 Cal. 5 

th  830, 850 and People v Powell (2021) 63

Cal. App. 5 

th  689, 712-713.)

The Court stated that “to be liable for an implied

malice murder, the direct aider and abettor must, by words

or conduct, aid the commission of the life-endangering act,

not the result of the act.”  (People v Reyes, supra, at

991.) In Reyes, the trial court’s error was to focus on the

defendant’s act of traveling to a rival gang’s territory. 

The Court stated: “[I]mplied malice murder requires

attention to the aider and abettor’s mental state concerning
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the life endangering act committed by the direct

perpetrator, such as shooting at the victim.”  (People v

Reyes, supra, at 992.)  The trial court “should have asked

whether Reyes knew that Lopez intended to shoot at the

victim, intended to aid him in the shooting, knew that the

shooting was dangerous to life, and acted with conscious

disregard for life.”  (People v Reyes, supra, at 992.)

Respondent’s argument asks the Court to look at

the evidence supporting Pan’s actions in aiding and abetting

the robbery and use that evidence to find that he aided and

abetted the two murders.  That approach was rejected in the

Reyes case and should be rejected in Pan’s case. The correct

approach is to focus on what Pan did to aid and abet Chhoun

in the act of shooting the two murder victims.  

Here, the evidence shows that at the time of the

shooting, Pan did nothing.  He was unarmed and standing

outside the apartment, waiting for Chhoun to complete a

robbery, not a murder.  Just prior to Chhoun’s entering the

apartment, Pan and C.J. Evans decided to not go through with

the robbery because a small girl had alerted the occupants

that a robbery was eminent. (16 RT 2664-2675.)

Pan did nothing to aid and abet Chhoun in the act

of shooting the victims.  Thus, the evidence is legally
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insufficient to support a conviction under a direct aiding

and abetting theory of first degree murder.  This is not a

case where the jury that convicted Pan of murder under the

felony murder rule must have automatically found him guilty

of murder as a direct aider and abettor in the two murders. 

Therefore, the Court should find that the Banks and Clark

error in this case is not harmless error. 

CONCLUSION

Based on the foregoing, appellant urges the Court 

to reverse his two Sacramento murder convictions in Counts 1

and 2, vacate the attempted robbery and burglary special

circumstances allegations, and bar retrial of both the

murder convictions and the special circumstances allegations 

under the Double Jeopardy Clause and Penal Code section

1172.6 (d)(2).  The Court should also vacate the death

sentence, since the jury’s verdict was partially based on

the now invalid Sacramento murder convictions.

Respectfully submitted,

/s/
_______________________
JOSEPH F. WALSH 

Attorney for Appellant 

SAMRETH SAM PAN
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