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Court to take judicial notice of Appellant’s Fourth Supplemental 

Opening Brief filed in People v. Anthony Bankston (S044739) and 

amicus curiae briefs filed in support of appellant Anthony 

Bankston, copies of which are attached to this motion as Exhibits 

A through F. 

This motion is filed concurrently with Appellant’s Second 

Supplemental Opening Brief and is based on the attached 

memorandum of points and authorities and the records and files 

in this case. 

 

Dated: January 2, 2026 Respectfully Submitted, 
GALIT LIPA 
State Public Defender 
 
 
/S/ 
ERIK LEVIN 
Supervising Deputy State 
Public Defender 

Attorneys for Appellant 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO TAKE JUDICIAL NOTICE 

Mr. Demolle seeks judicial notice of the Fourth 

Supplemental Opening Brief filed in People v. Anthony Bankston 

(S044739) and five amicus curiae briefs filed in support of Mr. 

Bankston. Copies of these pleadings are attached to this filing as 

Exhibits A through F. (See generally California Rules of Court, 

rule 8.252(a)(3) [applicant must attach “a copy of the matter to be 

noticed or an explanation of why it is not practicable to do so”].) 

These pleadings include:  

●  Fourth Supplemental Opening Brief, People v.  

Anthony Bankston (S044739) (Sept. 25, 2025), attached as 

Exhibit A; 

●  Brief of Amicus Curiae Fred T. Korematsu Center for  

Law and Equality; Six Additional Racial Justice Centers; and 

Undersigned Law Professors, People v. Anthony Bankston 

(S044739) (Sept. 29, 2025), attached as Exhibit B; 

●  Brief of Amicus Curiae Center for Juvenile Law &  

Policy and the Loyola Anti-Racism Center, People v. Anthony 

Bankston (S044739) (Oct. 2, 2025), attached as Exhibit C; 

●  Brief of Amicus Curiae Assemblymember Ash Kalra,  

People v. Anthony Bankston (S044739) (Sept. 30, 2025), attached 

as Exhibit D; 

●  Brief of Amicus Curiae American Civil Liberties  

Union, People v. Anthony Bankston (S044739) (Oct. 1, 2025), 

attached as Exhibit E; and 
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● Brief of Amicus Curiae American Civil Liberties 

Union Regarding Assem. Bill No. 1071, People v. Anthony 

Bankston (S044739) (Nov. 18, 2025), attached as Exhibit F. 

These filings postdate the judgment challenged in Mr. 

Demolle’s automatic appeal and are relevant to his Second 

Supplemental Opening Brief, filed concurrently with this request 

for judicial notice. (See California Rules of Court, rule 

8.252(a)(2)(A) & (D).) The Court directed the parties to brief four 

questions regarding Mr. Demolle’s claim under the California 

Racial Justice Act (Racial Justice Act or RJA).  1   They are the 

same questions that the Court directed the parties to brief in 

three other pending automatic appeals: People v. Bankston 

(S044739), People v. Barrera (S103358), and People v. Chhuon 

(S105403). Mr. Bankston’s Fourth Supplemental Opening Brief 

addresses the Court’s first three questions of law. To conserve 

judicial resources, Mr. Demolle adopts those arguments in his 

Second Supplemental Opening Brief. (Cal. Rules of Court, rule 

8.200(a)(5).) The amicus curiae briefs filed in support of Mr. 

Bankston and in response to the Court’s questions contain 

helpful information relevant to Mr. Demolle’s Second 

Supplemental Opening Brief and the Court’s resolution of his 

appeal. (See Inland Counties Reg’l Ctr., Inc. v. Superior Court 

(2017) 10 Cal.App.5th 820, 826.) Appellant requests the Court 

take judicial notice of those pleadings as well. 

 
1   Assem. Bill No. 2542 (2019-2020 Reg. Sess.) Stats. 2020, 

ch. 317, as amended by Assem. Bill Nos. 256 (2021-2022 Reg. 
Sess.), 1118 (2023-2024 Reg. Sess.) and 1071 (2025-2026 Reg. 
Sess.).  
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All of the pleadings are subject to judicial notice under 

Evidence Code section 452, subdivision (d), which empowers the 

Court to take judicial notice of the records of any court of the 

State of California. (See California Rules of Court, rule 

8.252(a)(2)(C).)    

Finally, the Court has taken judicial notice of relevant 

pleadings, including amicus curiae briefs, under similar 

circumstances. (See, e.g., Cortez v. Purolator Air Filtration 

Products (2000) 23 Cal.4th 163, 168, fn. 2; People v. Sanchez 

(1995) 12 Cal.4th 1, 85 fn. 10.)  

Accordingly, Mr. Demolle moves that this Court take 

judicial notice of Exhibits A through F. 

 

Dated: January 2, 2026 Respectfully Submitted, 
GALIT LIPA 
State Public Defender 
 
 
/S/ 
ERIK LEVIN 
Supervising Deputy State 
Public Defender 

Attorneys for Appellant 
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IN THE SUPREME COURT OF THE STATE OF 
CALIFORNIA 

 
 
PEOPLE OF THE STATE OF 
CALIFORNIA, 

 
Plaintiff and Respondent, 

 
v. 
 

ANTHONY G. BANKSTON, 
 

Defendant and Appellant. 

Case No. S044739 
 
Los Angeles County 
Superior Court  
No. VA007955  

 
Capital Case 

  

APPELLANT’S FOURTH SUPPLEMENTAL OPENING 
BRIEF 

 
Five years ago, the people of California, through their duly 

elected representatives, enacted the California Racial Justice Act 

(Racial Justice Act or RJA),  1   with the express intent to address 

head-on the systemic racism that pervades California’s criminal 

justice system. The Legislature noted that existing precedent was 

inadequate to meet that purpose, citing, inter alia, Justice 

Brennan’s “fear of too much justice” dissent in McCleskey v. Kemp 

(1987) 481 U.S. 279, 339, a case in which the United States 

Supreme Court acknowledged that the Georgia death penalty 

 
1  Assem. Bill No. 2542 (2019-2020 Reg. Sess.) Stats. 2020, ch. 

317, (AB 2542), as amended by Assem. Bill Nos. 256 (2021-2022 
Reg. Sess.) & 1118 (2023-2024 Reg. Sess.) 
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system resulted in racially disparate outcomes, but nonetheless 

upheld Mr. McCleskey’s death sentence on the grounds that his case 

was not affected by purposeful discrimination. (AB 2542 § 2, subd. 

(e).) 

Following briefing and argument in three cases, People v. 

Bankston (S044739), People v. Barrera (S103358), and People v. 

Chhuon (S105403), the Court asked appellants whether the RJA 

can stand as written, or whether the Court must, in effect, amend 

the statute to allow reviewing courts to find racial bias or 

discrimination harmless. 

There are no state constitutional impediments to 

implementing the Racial Justice Act as the Legislature enacted it. 

Neither article VI, section 13 of the California Constitution, nor the 

voter initiative power, have ever been interpreted as limiting the 

Legislature’s ability to meaningfully target and remedy the effects of 

racial bias in the criminal justice system. 

The language and intent of the RJA is clear. The people of 

California intended to “eliminate racial bias from California’s 

criminal justice system because racism in any form or amount, at 

any stage of a criminal trial, is intolerable, inimical to a fair criminal 

justice system, is a miscarriage of justice under Article VI of the 

California Constitution, and violates the laws and Constitution of 

the State of California.” (AB 2542 § 2, subd. (i).) To the extent this 

Court questions the scope of the RJA as written, the remedy is to 

urge the Legislature to revise the statute. (See Jarman v. HCR 

ManorCare, Inc. (2020) 10 Cal.5th 375, 392 [“[W]e cannot and must 

not legislate by grafting onto section 1430(b) a remedy that the 



 

15 

Legislature has chosen not to include. . . . Instead, we look to the 

Legislature . . . to make any necessary adjustments or clarifications 

as it sees fit”].) 

 
  

ARTICLE VI, SECTION 13 OF THE CALIFORNIA 
CONSTITUTION DOES NOT REQUIRE A 

HARMLESS ERROR ANALYSIS ONCE AN RJA 
VIOLATION HAS BEEN ESTABLISHED 

The Court’s supplemental briefing order directed the parties 

to address the following question concerning violations of Penal 

Code  2   section 745, subdivision (a)(2): 

Once a violation of Penal Code section 745, subdivision 
(a)(2) is established on direct appeal, is an analysis for 
harmless error required under article VI, section 13 of 
the California Constitution before relief can be granted 
under Penal Code section 745, subdivision (e)(2), 
regardless of whether there is a statutory obligation to 
conduct a harmless error analysis under Penal Code 
section 745? 
The answer is “No.” Once a violation of section 745, 

subdivision (a)(2) is shown on direct appeal, article VI, section 13 of 

the California Constitution does not require a separate harmless 

error analysis.  

The RJA’s plain language, its broad remedial purpose, and 

judicial decisions interpreting the act all support this plain reading 

of the statute. This Court has recognized that article VI, section 13 

does not mandate a harmless error analysis for every error. Nor 

 
2  All further statutory references are to the Penal Code unless 

otherwise indicated. 
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does it limit the Legislature’s authority to recognize the substantive 

right to a justice system free of appeals to racial bias and deem that 

right essential to a fair trial. This Court has found that a statutory 

violation constitutes a miscarriage of justice when it is analogous to 

constitutional structural error. The Legislature recognized that an 

RJA violation is akin to constitutional structural error that inflicts 

systemic harm and evades harmless error review.  

A. The absence of a separate harmless error 
analysis is integral to the RJA’s remedial 
scheme. 

The fundamental task of construing a statute is to “‘ascertain 

the intent of the lawmakers so as to effectuate the purpose of the 

statute.’” (People v. Blackburn (2015) 61 Cal.4th 1113, 1123 

(Blackburn), citation omitted.) This begins “with the text, ‘giv[ing] 

the words their usual and ordinary meaning, while construing them 

in light of the statute as a whole and the statute’s purpose.’” (Ibid., 

citation omitted.) “If no ambiguity appears in the statutory 

language, we presume that the Legislature meant what it said, and 

the plain meaning of the statute controls.” (People v. Gray (2014) 58 

Cal.4th 901, 906.) 

The language of the RJA is clear. Violations established on 

direct appeal are not subject to harmless error analysis. Once the 

court finds a violation of the RJA, it “shall impose” one of the 

enumerated remedies. (§ 745, subd. (e).)  

If a conviction was sought or obtained in violation of the RJA, 

the court shall vacate the conviction and sentence. (§ 745, subd. 

(e)(2)(A).) If the court finds an RJA violation during sentencing 
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proceedings, the court must vacate the sentence as legally invalid. (§ 

745, subd. (e)(2)(B).)  

The sole exception to the mandatory remedial scheme is 

contained in section 745, subdivision (k). (See § 745, subd. (e) 

[defendant entitled to mandatory remedy “except as provided in 

subdivision (k)”].) Subdivision (k) states that for “petitions” in which 

judgment was entered before January 2021, and “only in those 

cases” a “petitioner” raising a claim under subdivisions (a)(1) or (2) 

is entitled to relief “unless the state proves beyond a reasonable 

doubt that the violation did not contribute to the judgment.” (§ 745, 

subd. (k).) This limited exception confirms the general rule that an 

RJA violation is per se reversible error because “when a legislature 

‘includes particular language in one section of a statute but omits it 

in another section of the same Act, it is generally presumed that [it] 

acts intentionally and purposely in the disparate inclusion or 

exclusion.’” (Gaines v. Fidelity National Title Ins. Co. (2016) 62 

Cal.4th 1081 (dis. opn. of Kruger, J.), quoting Russello v. United 

States (1983) 464 U.S. 16, 23.) 

This reading aligns with the RJA’s purpose as expressed in its 

legislative findings. (AB 2542 § 2 [findings and declarations].) 

Unlike “traditional legislative history materials (e.g., draft language 

of bills, committee reports, bill analyses)” the findings are entitled to 

“considerable weight” because they are “voted upon by the entire 

legislative body, enrolled and signed by the Governor[.]”  (Young v. 

Superior Court (2022) 79 Cal.App.5th 138, 157, citing California 

Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 583.) 
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Findings are “upheld unless they are found to be unreasonable and 

arbitrary.” (California Housing Agency v. Elliot, supra, at p. 583.) 

The Legislature enacted the RJA “to eliminate racial bias 

from California’s criminal justice system” after concluding that 

“current law, as interpreted by the high courts, is insufficient to 

address discrimination in our justice system.” (AB 2542 § 2, subds. 

(c) & (i) [findings and declarations].) The Legislature crafted the 

RJA’s robust remedies because it recognized that racial bias has “a 

deleterious effect not only on individual criminal defendants but on 

our system of justice as a whole.” (Id. at § 2, subd. (a).) The RJA’s 

singular purpose is “to ensure that race plays no role at all in 

seeking or obtaining convictions or in sentencing.” (Id. at § 2, subd. 

(i).) The mandatory remedial scheme is fundamental to this 

objective.  

The Legislature tailored the RJA’s remedial scheme to 

counter the insidious effects of implicit racial bias, which “although 

often unintentional and unconscious, may inject racism and 

unfairness into proceedings similar to intentional bias.” (AB 2542 § 

2, subd. (i).)  3   The Legislature concluded that “all persons possess 

implicit biases” that “tend to disfavor people of color[.]” (Id. at § 2, 

subd. (g).) Scholarship cited in AB 2542 (id. at § 2, subd. (e)) 

 
3  This Court has also condemned unconscious bias as 

“intolerable” and recognized that “in addition to overt bigotry, 
inattention and complacency have allowed tacit toleration of the 
intolerable.” Supreme Court of California Issues Statement on 
Equality and Inclusion (June 11, 2020) <https://newsroom.courts. 
ca.gov/news/supreme-court-california-issues-statement-equality-  
and-inclusion> [as of September 24, 2025]. 
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concludes that implicit biases can be “equally strong” as explicit 

biases and warn they can be primed and activated with “dire 

consequences” (Goff et al., Not Yet Human: Implicit Knowledge, 

Historical Dehumanization, and Contemporary Consequences (2008) 

J. Pers. Soc. Psychol. 292, 294; accord, Prasad, Implicit Racial 

Biases in Prosecutorial Summations: Proposing an Integrated 

Response (2018) 86 Fordham L.Rev. 3091, 3099, 3102). This is 

especially true in a capital sentencing trial where the jury is 

required to make a normative and moral decision. (People v. Avila 

(2009) 46 Cal.4th 680, 724.) “Because of the range of discretion 

entrusted to a jury in a capital sentencing hearing, there is a unique 

opportunity for racial prejudice to operate but remain undetected.” 

(Turner v. Murray (1986) 476 U.S. 28, 35.) 

The Legislature considered existing law insufficient because it 

only addresses racial bias in its “most extreme and blatant forms.” 

(AB 2542 § 2, subd. (c).) “Existing precedent tolerates the use of 

racially incendiary or racially coded language, images, and racial 

stereotypes in criminal trials” which “often results in courts 

sanctioning racism in criminal trials[.]” (Id. at § 2, subds. (d) & (e), 

citing People v. Powell (2018) 6 Cal.5th 136, 183, [finding 

prosecutor’s description of the defendant as a ‘Bengal tiger’ was not 

prejudicial misconduct.) The Legislature’s dissatisfaction with the 

legal status quo and its commitment “to eliminate racial bias from 

California’s criminal justice system,” remove any doubt that it 

intended an RJA violation be per se reversible error: “[B]ecause 

racism in any form or amount, at any stage of a criminal trial, is 

intolerable, inimical to a fair criminal justice system, is a 
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miscarriage of justice under Article VI of the California Constitution 

and violates the laws and Constitution of the State of California.” 

(AB 2542 § 2, subd. (i), italics added.) The Legislature intended a 

violation of the RJA to fall within that “narrow category of 

circumstances” where the error is reversible per se. (In re Jesusa V. 

(2004) 32 Cal.4th 588, 624.) 

The stated goals of the RJA — “to eliminate racial bias from 

California’s criminal justice system” and “ensure that race plays no 

role at all” in convictions and sentencing — would be undermined by 

imposing a case-specific prejudice analysis for violations. The only 

two appellate court decisions to address the matter both concluded 

that the Legislature intended the RJA remedy provision to govern 

relief exclusively. (People v. Simmons (2023) 96 Cal.App.5th 323, 

337–339 (Simmons); People v. Stubblefield (2024) 107 Cal.App.5th 

896, rev. granted (Mar. 12, 2025, S289152) (Stubblefield).)   

In Simmons, supra, the court concluded that defense counsel 

was ineffective for failing to object to the prosecution’s closing 

argument that equated Mr. Simmons’s skin tone and “ethnic 

presentation” with deception. (96 Cal.App.5th at p. 336.) Turning to 

the issue of prejudice, the Simmons court noted the mandatory 

language of the RJA. (Id. at p. 337.) Citing the Legislature’s 

determination that “racism in any form or amount, at any stage of a 

criminal trial is intolerable, inimical to a fair criminal justice 

system, is a miscarriage of justice under Article VI of the California 

Constitution,” the Simmons court correctly concluded that the 

“statute forecloses any traditional case-specific harmless error 

analysis.” (Ibid., quoting AB 2542 § 2, subd. (i).) It also held, as the 
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Attorney General conceded in that case, that applying a structural 

error standard to violations of the RJA was within the Legislature’s 

constitutional power and did not violate article VI, section 13 of the 

California Constitution. (Id. at p. 339.) Stubblefield, supra, cited 

Simmons, and the plain language of section 745 and found that the 

RJA properly mandated relief for violations found on appeal from 

judgments predating January 1, 2021. (107 Cal.App.5th at p. 928.) 

 The RJA’s remedial provision is integral to its express 

purpose. An RJA violation proven on direct appeal is a miscarriage 

of justice that does not require a separate harmless error analysis. 

B. Article VI, section 13 does not mandate a 
harmless error analysis for RJA violations. 

 Article VI, section 13 of the California Constitution does not 

limit the Legislature’s plenary authority to enact a law that 

prohibits racial bias in the justice system or, as discussed below, to 

identify a violation of that law as a miscarriage of justice within the 

meaning of the constitution. (See discussion, infra, at subsection C 

and argument II.) Article VI, section 13 was enacted to prevent 

unnecessary reversals based on “‘technicalities’” and “‘unimportant 

errors.’” (Blackburn, supra, 61 Cal.4th at p. 1139 (conc. opn. of Liu, 

J.), citation omitted.) RJA violations are both significant and 

consequential. (See Miller-El v. Dretke (2005) 545 U.S. 231, 238 

[racial bias jeopardizes “the very integrity of the courts . . . ‘invites 

cynicism respecting the jury’s neutrality, and undermines public 

confidence in adjudication’”], citation omitted.) The Legislature’s 

decision to forgo a case-specific prejudice inquiry for RJA violations 

is consistent with how this Court has interpreted section 13.  
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A majority of this Court signed Justice Liu’s concurring 

opinion in Blackburn, supra, which reviewed “the text, history, and 

purpose of section 13.” (61 Cal.4th at p. 1138 (conc. opn. of Liu, J., 

joined by Werdegar, Cuellar, and Kruger, JJ.).) “Section 13 was 

adopted in 1966 as part of a general reorganization of the California 

Constitution. It derives from former article VI, section 4 1/2 (former 

section 4 1/2), which was added to the California Constitution in 

1911 when the voters approved Senate Constitutional Amendment 

No. 26.” (Ibid.) Before the addition of former section 4 1/2, “most 

trial errors were reviewed under the functional equivalent of an 

automatic reversal rule.” (Ibid.) Indeed, “the old rule [was] that 

prejudice is presumed from any error of law.” (People v. O’Bryan 

(1913) 165 Cal. 55, 65 (O’Bryan), italics added.) The old rule 

“incorporated a virtually irrebuttable presumption and thereby led 

almost automatically to reversals based on what were perceived to 

be the most technical and trivial of errors.” (People v. Brown (1988) 

46 Cal.3d 432, 467 (conc. opn. of Mosk, J.), citation omitted.) 

A majority of this Court agreed that “[t]he addition of former 

section 4 1/2 to the California Constitution changed the role of 

appellate courts by requiring review of ‘the entire cause including 

the evidence’ and permitting reversal only after finding a 

‘miscarriage of justice.’” (Blackburn, supra, 61 Cal.4th at p. 1138 

(conc. opn. of Liu, J.); accord, People v. Cahill (1993) 5 Cal.4th 478, 

501 (Cahill).)  

Legislative history confirms, however, that “former section 4 

1/2 was directed at trivial errors and was not meant or understood 

to provide that only an error affecting the outcome of a trial would 
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qualify as a miscarriage of justice.” (Blackburn, supra, 61 Cal.4th at 

p. 1139 (conc. opn. of Liu, J.), italics added.) Administering justice in 

a criminal case has always required that “guilt or innocence shall be 

determined by an orderly legal procedure, in which the substantial 

rights belonging to defendants shall be respected. (O’Bryan, supra, 

165 Cal. at p. 65.) The amendment’s sponsor wrote in the 1911 Voter 

Information Guide that “‘[t]he object of this amendment . . . is to 

render it unnecessary for the higher courts to grant the defendant in 

a criminal case a new trial for unimportant errors. It is designed to 

meet the ground of common complaint that criminals escape justice 

through technicalities.” (Blackburn, supra, 61 Cal.4th at pp. 1138-  

1139 (conc. opn. of Liu, J.), quoting Voter Information Guide, Special 

Elec. (Oct. 10, 1911) argument in favor of Sen. Const. Amend. No. 

26, p. 11 (1911 Voter Information Guide); accord, Cahill, supra, 5 

Cal.4th at p. 532 (dis. opn. of Mosk, J.) [“the ‘general purpose’ of 

former section 4 1/2 was simply to constitutionally preclude 

reversals in criminal cases by appellate courts, and the attendant 

loss of public confidence in the criminal justice system, when the 

errors committed at trial were ‘unimportant’ or ‘purely technical’”].)  4 

 
4  In the context of explaining what those “unimportant errors” 

were, the sponsoring senator “provided the following examples of the 
‘absurd lengths’ to which courts had gone in reversing ‘immaterial 
errors’: ‘In Missouri a case was reversed and the prisoner escaped 
conviction because the indictment alleged the deceased “instantly 
died” instead of charging according to the ancient formula that he 
“did then and there die.” In a Texas case the elimination of the letter 
“r” from the word “first” saved a murderer from the gallows, when 
his guilt was absolutely determined. In our own state a conviction 
for murder was set aside because the indictment failed to state that 
the man killed was a human being.’” Blackburn, supra, 61 Cal.4th 
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RJA violations are not the kind of minor or technical 

violations covered by article VI, section 13. The Legislature found 

that conduct prohibited by the RJA “has a deleterious effect not only 

on individual criminal defendants but on our system of justice as a 

whole.” (AB 2542 § 2, subd. (a).) “Discrimination undermines public 

confidence in the fairness of the state’s system of justice and 

deprives Californians of equal justice under law.” (Ibid.) The 

Legislature concluded that an RJA violation was a miscarriage of 

justice because it was both “intolerable[] [and] inimical to a fair 

criminal justice system[.]” (Id. at § 2, subd. (i).) 

The RJA announced a broad substantive right that falls 

outside section 13’s ambit. By its terms, section 13 is limited to the 

following grounds: “misdirection of the jury, or of the improper 

admission or rejection of evidence, or for any error as to any matter 

of pleading, or for any error as to any matter of procedure.” (Cal. 

Const., art. VI, § 13.) The RJA, in contrast, established a 

substantive right to a criminal justice system without racial, ethnic, 

or national origin bias. To enforce that right, the RJA regulates 

more than procedure or pleading and prohibits more than 

misdirection of the jury. It prohibits the state from seeking or 

 

at p. 1139 (conc. opn. of Liu, J.), quoting 1911 Voter Information 
Guide, supra, argument in favor of Sen. Const. Amend. No. 26, pp. 
11-12; see also People v. Brown, supra, 46 Cal.3d at p. 466 (conc. 
opn. of Mosk, J.) (recounting further reversals for trivial errors, i.e., 
of robbery conviction on ground that indictment was fatally 
defective in failing to specify that property taken did not belong to 
defendant, and of larceny conviction on ground that indictment 
misspelled the word “larceny” as “larcey” and thereby failed to 
describe an offense). 
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obtaining convictions or sentences on the basis of race. (§ 745, subd. 

(a).) It prohibits parties from exhibiting racial or ethnic bias or 

animus towards the defendant. (§ 745, subd. (a)(1).) It bars racially 

discriminatory language at trial, whether purposeful or not. (§ 745, 

subd. (a)(2).) And it prohibits seeking or imposing disproportionally 

severe sentences on the basis of race. (§ 745, subds. (a)(3) & (a)(4).) 

The case of People v. Superior Court (Zamudio) (2000) 23 

Cal.4th 183, 192 (Zamudio) offers an instructive contrast. Zamudio 

held that a plea colloquy without the immigration advisements 

prescribed by section 1016.5 cannot be vacated without a showing of 

prejudice even though section 1016.5’s plain language directed that 

the court “shall vacate the judgment[.]” (Id. at p. 196.) The Court 

found the error subject to article VI, section 13 because section 

1016.5 was a procedural protection and nothing suggested the 

Legislature intended it be an “‘essential element of a fair trial or due 

process.’” (Id. at pp. 196-197, citation omitted.) “We see no indication 

that the Legislature intended section 1016.5 to operate as an 

exception.” (Id. at p. 198.) 

The RJA, in contrast, contains ample evidence that the 

Legislature considered its protections essential to a fair trial. The 

Legislature enacted the RJA out of concern that “[d]iscrimination 

undermines . . . the fairness of the state’s system of justice and 

deprives Californians of equal justice under law.” (AB 2542 § 2, 

subd. (a).) The Legislature concluded the objective of “a fair system 

of justice that upholds our democratic ideals” required the 

government to “acknowledge and seek to remedy th[e] reality” “that 

race pervades our system of justice.” (Id. at § 2, subd. (b).) The 
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Legislature cited the “growing awareness that no degree or amount 

of racial bias is tolerable in a fair and just criminal justice system”  

and declared its intent “to eliminate racial bias from California’s 

criminal justice system because racism in any form or amount, at 

any stage of a criminal trial, is intolerable, inimical to a fair criminal 

justice system[.]” (Id. at § 2, subds. (h) & (i).) Relying on these 

observations, the Legislature declared that racial bias in any form or 

amount was a “miscarriage of justice under Article VI of the 

California Constitution[.]” (Id. at § 2, subd. (i).)  

C. An RJA violation is a miscarriage of justice 
because it is analogous to constitutional 
structural error. 

 An appellant who has established state-law error “must 

typically demonstrate that ‘it is reasonably probable that a result 

more favorable to [the defendant] would have been reached in the 

absence of the error.’” (Blackburn, supra, 61 Cal.4th at p. 1132, 

quoting People v. Watson (1956) 46 Cal.2d 818, 836 (Watson); see 

People v. Braxton (2004) 34 Cal.4th 798, 817 [section 13’s 

miscarriage of justice standard “applies to state law errors 

generally”].) “‘[S]ome errors,’” however, “‘are not susceptible to the 

“ordinary” or “generally applicable” harmless-error analysis—i.e., 

the Watson “reasonably probable” standard—and may require 

reversal of the judgment notwithstanding the strength of the 

evidence contained in the record in a particular case.’” (Blackburn, 

supra, 61 Cal.4th at p. 1132, quoting People v. Lightsey (2012) 54 

Cal.4th 668, 699 (Lightsey).) This is “consistent with the language of 

article VI, section 13, whose phrase ‘miscarriage of justice’ 
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encompasses not only errors affecting the outcome of the case, but 

also certain procedural errors that may or may not have affected the 

outcome.” (Ibid.) Watson “did not hold that former section 4 1/2 

mandated the . . . ‘reasonable probability’ standard as the only ‘test’ 

that could be employed when harmless-error analysis is 

appropriate, but simply defined that standard as the ‘test’ that was 

‘generally applicable.’” (Cahill, supra, 5 Cal.4th at p. 536 (dis. opn. of 

Mosk, J.), quoting Watson, supra, 46 Cal.2d at p. 836, italics added 

by Cahill; see Blackburn, supra, 61 Cal.4th at p. 1138 (conc. opn. of 

Liu, J.), [“Of course, the qualifier is all-important here”].) 

This Court has specifically rejected the argument that 

“Watson is the definitive articulation” of the phrase miscarriage of 

justice “for all types of error.” (People v. Brown, supra, 46 Cal.3d at 

p. 447.) More recently, a majority of this Court agreed, “[t]o the 

extent that the conception of justice embodied in our state 

Constitution encompasses concerns beyond the outcomes of cases, 

section 13 contemplates that some errors are reversible on grounds 

other than their likely effect on the outcome of a particular case.” 

(Blackburn, supra, 61 Cal.4th at p. 1138 (conc. opn. of Liu, J.).) 

Section 13’s reference to “‘miscarriage of justice’ . . . does not 

simply mean that a guilty man has escaped, or that an innocent 

man has been convicted. It is equally applicable to cases where the 

acquittal or the conviction has resulted from some form of trial in 

which the essential rights of the people or of the defendant were 

disregarded or denied.” (People v. Weatherford (1945) 27 Cal.2d 401, 

420; see also Blackburn, supra, 61 Cal.4th at p. 1142 (conc. opn. of 

Liu, J.); O’Bryan, supra, 165 Cal. at p. 65 [“When we speak of 
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administering ‘justice’ in criminal cases, . . . we mean something 

more than merely ascertaining whether an accused is or is not 

guilty. It is an essential part of justice that the question of guilt or 

innocence shall be determined by an orderly legal procedure, in 

which the substantial rights belonging to defendants shall be 

respected”].) The Court has relied on this reasoning to find that 

statutory violations similar to constitutional structural error 

constitute a miscarriage of justice. 

In Lightsey, supra, this Court held that the trial court’s 

“failure to appoint counsel to represent defendant at the competency 

proceedings in violation of section 1368 constitutes a reversible 

miscarriage of justice under article VI, section 13 of our state 

Constitution.” (54 Cal.4th at p. 702.) The Court declined to analyze 

the statutory deprivation under the Watson standard after finding it 

was analogous to the “‘total deprivation of the right to counsel.’” (Id. 

at pp. 699, quoting Arizona v. Fulminante (1991) 499 U.S. 279, 309.) 

The Court also found that the difficulty it encountered making a 

judgment about the effect of the deprivation of counsel warranted 

the per se reversal rule. (Id. at p. 701.) It concluded that, without 

counsel, the competency proceeding was “unreliable” and reversible 

per se. (Ibid.) 

In Blackburn, supra, the Court held that extending an 

involuntary commitment in violation of the defendant’s “statutory 

right to a jury trial [under Penal Code section 2972, subdivision (a)] . 

. . constitutes a miscarriage of justice and automatically requires 

reversal.” (61 Cal.4th at p. 1117.) Blackburn recognized the general 

rule that “a defendant who has established state-law error must 
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typically demonstrate that ‘it is reasonably probable that a result 

more favorable to [the defendant] would have been reached in the 

absence of the error.’” (Id. at p. 1132, quoting Lightsey, supra, 54 

Cal.4th at p. 699.) But this was not the only way to prove a 

miscarriage of justice under article VI, section 13 because “some 

errors . . . are not susceptible to ‘ordinary’ or ‘generally applicable’ 

harmless-error analysis.” (Ibid., quoting Lightsey, supra, at p. 699.) 

This included violations of “‘basic procedure’” guaranteed by a 

statutory scheme. (Id. at p. 1136, quoting Lightsey, supra, at p. 701.)  

The RJA guarantees the substantive right to a justice system 

free of racial bias and helps to define what constitutes “orderly legal 

procedure” under California law. (O’Bryan, supra, 165 Cal. at p. 65.)  

It is analogous to constitutional prohibitions against bias, which 

courts have long considered structural error. Racial bias, whether in 

violation of a statute or a constitutional provision, poses a unique 

threat to the “fact and the perception” of the justice system as “a 

vital check against the wrongful exercise of power by the State.” 

(Powers v. Ohio (1991) 499 U.S. 400, 411; accord AB 2542 § 2, subd. 

(a).) It visits a private as well as a public harm that not only 

deprives the accused person of equal justice but “poisons public 

confidence” in the judicial process. (Davis v. Ayala (2015) 576 U.S. 

257, 285; accord AB 2542 § 2, subd. (i).) Its harm extends beyond the 

individual defendant to “the law as an institution, . . . the 

community at large, and . . . the democratic ideal reflected in the 

processes of our courts.” (Rose v. Mitchell (1979) 443 U.S. 545, 556 

(Rose).) As the high court has observed, “discrimination on the basis 

of race, ‘odious in all aspects, is especially pernicious in the 
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administration of justice.’” (Peña-Rodriguez v. Colorado (2017) 580 

U.S. 206, 208 (Peña-Rodriguez), quoting Rose, supra, 443 U.S. at p. 

555.) In response to these concerns, the high court described the 

“constitutional rule that racial bias in the justice system must be 

addressed” as “necessary to prevent a systemic loss of confidence in 

jury verdicts, a confidence that is a central premise of the Sixth 

Amendment trial right.” (Peña-Rodriguez, supra, 580 U.S. at p. 208.) 

“All forms of improper bias pose challenges to the trial process. But 

there is a sound basis to treat racial bias with added precaution.” 

(Id. at p. 225.)  

The Legislature relied on the finding that racial bias 

threatened the legitimacy of the justice system when it identified an 

RJA violation as a miscarriage of justice. (AB 2542 § 2, subds. (a) & 

(i).) Constitutional structural error often implicates systemic 

concerns especially when it involves racial bias. For example, racial 

discrimination in the selection of grand jurors is per se reversible 

error because it “strikes at the fundamental values of our judicial 

system and our society as a whole.” (Rose, supra, 443 U.S. at p. 556.) 

Excluding jurors from the petit jury on the basis of race is reversible 

per se because it visits a special harm on the community and 

violates the individual’s right to a fair and impartial jury. (People v. 

Wheeler (1978) 22 Cal.3d 258, 283; Batson v. Kentucky (1986) 476 

U.S. 79, 87 [“The harm from discriminatory jury selection extends 

beyond that inflicted on the defendant and the excluded juror to 

touch the entire community”].)  

The RJA also recognized racial bias as elusive, both masked 

and disguised, as it “infect[s] decisionmaking in the criminal justice 
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system.” (AB 2542 § 2, subd. (h).) The difficulty assessing the effect 

of racial bias is another factor that suggests it is structural error. 

(See Weaver v. Massachusetts (2017) 582 U.S. 286, 295 [noting that 

“an error has been deemed structural if the effects of the error are 

simply too hard to measure”].) It is impossible to determine the 

impact of jurors’ subconscious biases, primed with racially 

discriminatory language during trial proceedings. Racial bias “is a 

thief which steals reason and makes unavailing intelligence—and 

sometimes even good faith efforts to be objective” but it is “seldom 

overt and admitted” and often “lies beneath the surface.” (People v. 

Taylor (1992) 5 Cal.App.4th 1299, 1312–13.) An individual juror 

may be unaware of their biases altogether. (Ibid.; Smith v. Phillips 

(1982) 455 U.S. 209, 221-222 (conc. opn. of O’Connor, J.).) In 

addition to epistemic obstacles, “‘[e]vidence of a juror’s mental 

process—how the juror reached a particular verdict, the effect of 

evidence or argument on the juror’s decisionmaking—is 

inadmissible.’” (In re Manriquez (2018) 5 Cal.5th 785, 799, quoting 

In re Boyette (2013) 56 Cal.4th 866, 894; Evid. Code § 1150, subd. 

(a).) In response to these challenges, the Legislature relied on the 

RJA’s objective observer standard to assess whether a trial had been 

poisoned by an appeal to racial bias and a miscarriage of justice has 

occurred. (§ 745, subd. (h)(4).) 

The RJA’s conclusion that an appeal to racial bias deprives 

the defendant of a fair trial by an orderly legal proceeding reflects 

the same concerns that animate constitutional structural error law. 

(See People v. Alexander (2010) 49 Cal.4th 846, 896 [noting that 

some errors result in a “‘miscarriage of justice’” regardless of the 
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evidence because they operate to deny the defendant “‘orderly legal 

procedure (or, in other words, a fair trial).’”] citation omitted.) An 

appeal to racial bias has a pernicious effect on decision making by 

activating implicit biases which “tend to disfavor people of color[.]” 

(AB 2542 § 2, subds. (a) & (g).) The Legislature relied on these 

findings to conclude that “racism in any form or amount, at any 

stage of a criminal trial, is intolerable, [and] inimical to a fair 

criminal justice system[.]” (Id. at § 2, subd. (i).) 

Courts have found constitutional violations implicating racial 

bias to be structural error because racial bias is fundamentally 

unfair. (See Weaver v. Massachusetts, supra, 582 U.S. at p. 295 [“an 

error has been deemed structural if the error always results in 

fundamental unfairness”].) For example, it is structural error when 

a judge harbors a racial bias against the defendant. (See Norris v. 

United States (11th Cir. 2016) 820 F.3d 1261, 1265-6 [judge who 

admitted he “had a difficult time adjudicating [Black men’s] cases 

and specifically disliked Norris based on the fact that Norris was a 

black man who pimped white women” if true would amount to a due 

process violation and structural error].) An appeal to racial or ethnic 

prejudice by the prosecution violates the defendant’s due process 

right to a fair trial and requires reversal. (United States v. Cabrera 

(9th Cir. 2000) 222 F.3d 590, 597) [detective’s trial testimony about 

the defendant’s Cuban origin and negative generalizations about the 

Cuban community required reversal because “[p]eople cannot be 

tried on the basis of their ethnic backgrounds or national origin”]; 

see United States ex rel. Haynes v. McKendrick (2d Cir. 1973) 481 

F.2d 152, 161 [affirming issuance of writ of habeas corpus resulting 
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from prosecution argument that introduced racial prejudice into the 

trial, without deciding whether error was subject to harmless error 

analysis but noting “[r]acially prejudicial remarks are, however, so 

likely to prevent the jury from deciding a case in an impartial 

manner and so difficult, if not impossible, to correct once introduced, 

that a good argument for applying a more absolute standard may be 

made”].)  5 

Even errors typically subject to harmless error review defy the 

normal rules when racial bias is at play. A claim of ineffective 

assistance of counsel must typically establish prejudice, i.e., that it 

is reasonably probable that, “but for counsel’s unprofessional errors, 

the result of the proceeding would have been different.” (Strickland 

v. Washington (1984) 466 U.S. 668, 694.) But when counsel’s 

deficient performance includes the presentation of evidence that 

“appealed to a powerful racial stereotype—that of black men as 

violence prone” prejudice is virtually presumed because “[s]ome 

toxins can be deadly in small doses.” (Buck v. Davis (2017) 580 U.S. 

100, 121-122.) 

In Miller v. North Carolina (4th Cir. 1978) 583 F.2d 701, the 

court found that appeals to racial bias in the prosecution’s 

summation defied harmless error under Chapman v. California 

(1967) 386 U.S. 18 (Chapman). The prosecution in Miller v. North 

Carolina, supra, argued during summation in the capital trial of 

 
5  The Second Circuit also concluded that an appeal to racial 

prejudice impugns the concept of equal protection of the laws 
because one of the purposes of the Equal Protection Clause is to 
eradicate racial considerations from criminal proceedings. United 
States ex rel. Haynes v. McKendrick, supra, 481 F.2d at pp. 158-159. 
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three Black men that the White victim could not have consented to 

have sexual intercourse with the defendants because “the average 

white woman abhors anything of this type in nature that had to do 

with a black man. It is innate within us, . . . .” (Id. at p. 704.) The 

court concluded the argument violated the defendants’ due process 

right to fair trial and was not harmless under Chapman because it 

fell within a category of violations which could never be harmless. 

(Id. at p. 708.) “Where the jury is exposed to highly prejudicial 

argument by the prosecutor’s calculated resort to racial prejudice on 

an issue as sensitive as consent to sexual intercourse in a 

prosecution for rape, we think that the prejudice engendered is so 

great that automatic reversal is required.” (Ibid.) 

California courts have also recognized that the impact of 

racial bias defies harmless error analysis. In People v. Singh (1936) 

11 Cal.App.2d 244, the court found it was “prejudicial misconduct 

for the prosecuting officer to argue to the jury in effect that it is 

characteristic of the Hindu race to murder their people in a 

mysterious manner, to mutilate their bodies, and to come into court 

and lie and to do all they can to defeat justice” because “[o]ur laws 

justify the conviction of an accused person only upon competent 

evidence of his guilt of a specific offense. It does not warrant a 

conviction by an appeal to race prejudice[.]” (Id. at pp. 256-257.) The 

court reached a similar conclusion in People v. Criscione (1981) 125 

Cal.App.3d 275, when it reversed a verdict in a sanity trial because 

of the prosecution’s argument that appellant’s violent attitudes and 

conduct toward the victim, and women in general, were not 

symptomatic of mental disease, but were the normal responses of a 
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man raised in traditional Italian culture. (Id. at p. 287.) “Because of 

the prosecutor’s conduct, no fair opportunity was ever afforded 

appellant to have such a determination made.” (Id. at p. 293.) 

Several states also recognize that appeals to racial bias during 

trial can never be harmless. In Washington v. Zamora (2022) 199 

Wash.2d 698 (Zamora), the Washington Supreme Court held that 

“racial or ethnic bias in the justice system so ‘fundamentally 

undermines the principle of equal justice and is so repugnant to the 

concept of an impartial trial’ that it requires a distinct set of 

standards.” (Id. at p. 709, citation omitted.) The court rejected the 

harmless error standard as insufficient to police bias in criminal 

trials because it found, just as the Legislature did in the RJA, that 

“past effort to address race-based prosecutorial misconduct by 

applying a harmless error standard has proved insufficient to deter 

such conduct[.]” (Compare id. at p. 722, with AB 2542 § 2, subd. (d).) 

Like the RJA, the Zamora court declared that when there is a trial 

error involving an appeal to “racial or ethnic prejudice, bias, or 

stereotypes, the resulting prejudice is incurable and requires 

reversal.” (Id. at p. 721.)  

The Delaware Supreme Court reached a similar conclusion in 

Weddington v. Delaware (1988) 545 A.2d 607, 614-615, when it 

recognized that “the right to a fair trial that is free of improper 

racial implications is so basic to the federal Constitution that an 

infringement upon that right can never be treated as harmless 

error.” At issue in Weddington was the prosecutor’s cross 

examination of the defendant, who was Black, regarding whether he 

went to Indiana because someone told him there were “loose white 
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women” there. (Id. at p. 610.) The trial court sustained the defense 

objection, ruled the question improper, and gave the jury a curative 

instruction. (Id. at p. 608.) The Delaware Supreme Court concluded 

that the cross examination raised the specter of racial bias based on 

a cultural fear of miscegenation and reversed without conducting a 

harmless error analysis. (Ibid.)  

The Minnesota Supreme Court reached a similar conclusion 

when it found a prosecution summation that “improperly injected 

race” into the proceeding was per se reversible error. (Minnesota v. 

Cabrera (2005) 700 N.W.2d 469, 471, 475.) The court noted that it 

normally reviewed prosecutorial misconduct claims for harmless 

error, but applied a per se reversal standard because it found that 

“improper injection of race ‘can affect a juror’s impartiality and must 

be removed from courtroom proceedings to the fullest extent 

possible.’ Affirming this conviction would undermine our strong 

commitment to rooting out bias, no matter how subtle, indirect, or 

veiled.” (Id. at p. 475, citation omitted.) 

In Massachusetts v. Dew (2023) 492 Mass. 254, the Supreme 

Judicial Court of Massachusetts held that when trial counsel 

harbors bigotry against persons of the defendant’s faith and race, no 

additional showing of prejudice was required to prove ineffective 

assistance of counsel because “‘prejudice [was] ‘inherent in the 

situation[.]’” (Id. at p. 265, citations omitted.) The court noted that it 

could not know whether counsel was motivated by anything other 

than defendant’s best interest, but neither could it credibly assume 

that his representation was not affected by his racist views. (Id. at p. 

267.) The court cited the “‘many invisible ways in which counsel’s 
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bias could have affected the proceeding’” as a reason for assuming 

prejudice. (Ibid., quoting Ellis v. Harrison (9th Cir. 2020) 947 F.3d 

555, 563 (conc. opn. of Nguyen, J.), brackets omitted.) Massachusetts 

v Dew responds to the California Legislature’s concern that existing 

precedent in our state offers “no recourse for a defendant whose own 

attorney harbors racial animus towards the defendant’s racial 

group[.]” (AB 2542 § 2, subd. (d).) 

The Legislature crafted the RJA to accord with existing 

precedent, which recognizes that the introduction of racial bias and 

racial discrimination into a criminal trial is a uniquely pernicious 

type of error. An RJA violation, like constitutional structural error, 

strikes at the very heart of the guarantee of a fair trial. It unleashes 

a toxin whose damage defies measurement as it corrodes the 

integrity of the justice system. Article VI, section 13 does not require 

harmless error analysis in this context.  

THE LEGISLATURE HAS THE AUTHORITY TO 
DECLARE AN RJA VIOLATION A MISCARRIAGE 

OF JUSTICE UNDER ARTICLE VI, SECTION 13 OF 
THE CALIFORNIA CONSTITUTION 

The Court’s supplemental briefing order also directed the 

parties to address the following question regarding the Legislature’s 

authority to identify a statutory violation as a miscarriage of justice: 

Does the Legislature have authority to declare that 
certain errors are a “miscarriage of justice” within the 
meaning of article VI, section 13 of the California 
Constitution and thereby obligate courts to reverse a 
judgment whenever such an error is found, even when 
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the error in question would otherwise be subject to 
review for harmless error? 
The answer is “Yes.” The Legislature has the authority to 

declare an RJA violation a miscarriage of justice and obviate the 

need for a separate harmless error analysis under article VI, section 

13 of the California Constitution. 

The Legislature has the inherent and plenary authority to 

enact laws that regulate the administration of criminal justice, 

subject only to those limits imposed by the federal and state 

constitutions. These laws are entitled to a presumption of 

constitutionality, particularly those ratified with constitutional 

constraints in mind, as is the case with the RJA. The reforms 

embodied in the RJA are consistent with the separation of powers 

guarantee. 

A. The RJA is a constitutionally authorized 
exercise of the Legislature’s plenary authority 
to regulate the administration of criminal law. 

“[U]nlike the United States Congress, which possesses only 

those specific powers delegated to it by the federal Constitution, it is 

well established that the California Legislature possesses plenary 

legislative authority except as specifically limited by the California 

Constitution.” (Marine Forests Society v. California Coastal Com. 

(2005) 36 Cal.4th 1, 31, citation omitted and original italics.) This 

Court has frequently observed that “[t]wo important consequences 

flow from this fact.” (Pacific Legal Foundation v. Brown (1981) 29 

Cal.3d 168, 180 (Brown), quoting Methodist Hosp. of Sacramento v. 

Saylor (1971) 5 Cal.3d 685, 691 (Methodist Hosp.).) First, “pursuant 

to that authority, ‘[t]he Legislature has the actual power to pass any 
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act it pleases,’ subject only to those limits that may arise elsewhere 

in the state or federal Constitutions.” (Howard Jarvis Taxpayers 

Assn. v. Padilla (2016) 62 Cal.4th 486, 498, quoting Nougues v. 

Douglass (1857) 7 Cal. 65, 70, original italics.) Second, “all 

intendments favor the exercise of the Legislature’s plenary 

authority: ‘If there is any doubt as to the Legislature’s power to act 

in any given case, the doubt should be resolved in favor of the 

Legislature’s action. Such restrictions and limitations (imposed by 

the Constitution) are to be construed strictly, and are not to be 

extended to include matters not covered by the language used.’” 

(California Redevelopment Assn. v. Matosantos (2011) 53 Cal.4th 

231, 253, quoting Methodist Hosp., supra, 5 Cal.3d at p. 691.) 

The “presumption of constitutionality accorded to legislative 

acts is particularly appropriate when the Legislature has enacted a 

statute with the relevant constitutional prescriptions clearly in 

mind.” (Brown, supra, 29 Cal.3d at p. 180.) “In such a case, the 

statute represents a considered legislative judgment as to the 

appropriate reach of the constitutional provision.” (Ibid.) “‘Although 

the ultimate constitutional interpretation must rest, of course, with 

the judiciary [see Marbury v. Madison (1803) 5 U.S. (1 Cranch) 137, 

176-180], a focused legislative judgment on the question enjoys 

significant weight and deference by the courts.’” (Property Reserve, 

Inc. v. Superior Court (2016) 1 Cal.5th 151, 192, quoting Brown, 

supra, 29 Cal.3d at p. 180.) 

The legislative findings demonstrate that the RJA was 

“enacted…with the relevant constitutional prescriptions clearly in 

mind.” (Brown, supra, 29 Cal.3d at p. 180.) This includes its 
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ultimate finding that “racism in any form or amount, at any stage of 

a criminal trial, is intolerable, inimical to a fair criminal justice 

system, is a miscarriage of justice under Article VI of the California 

Constitution, and violates the laws and Constitution of the State of 

California.” (AB 2542 § 2, subd. (i).) The reference to article VI, 

section 13 confirms that the RJA’s per se remedy reflected the 

“considered legislative judgment as to the appropriate reach of the 

constitutional provision.” (Brown, supra, 29 Cal.3d at p. 180.)  

This deference to the Legislature has special force when the 

issue concerns the interpretation of a constitutional term that 

otherwise lacks a single, fixed definition. As this Court instructed, 

nearly a century ago: 

Where a constitutional provision may well have either 
of two meanings, it is a fundamental rule of 
constitutional construction that, if the Legislature has 
by statute adopted one, its action in this respect is well-  
nigh, if not completely, controlling. When the 
Legislature has once construed the Constitution, for the 
courts then to place a different construction upon it 
means that they must declare void the action of the 
Legislature. It is no small matter for one branch of the 
government to annul the formal exercise by another 
and co-ordinate branch of power committed to the 
latter, and the courts should not and must not annul, as 
contrary to the Constitution, a statute passed by the 
Legislature, unless it can be said of the statute that it 
positively and certainly is opposed to the Constitution. 
This is elementary. But plainly this cannot be said of a 
statute which merely adopts one of two reasonable and 
possible constructions of the Constitution. 

(Pacific Indemnity Co. v. Industrial Accident Commission of 

California (1932) 215 Cal. 461, 464; accord, California Housing 

Finance Agency v. Patitucci (1978) 22 Cal.3d 171, 177, 179 
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(Patitucci); Delany v. Lowery (1944) 25 Cal.2d 561, 568-569 (Delany); 

Kaiser v. Hopkins (1936) 6 Cal.2d 537, 540 (Kaiser); Citizens for 

Hatton Canyon v. Department of Transportation (2003) 112 

Cal.App.4th 838, 844 [“It is well settled that where a constitutional 

provision is susceptible of two meanings and the Legislature has 

chosen one, it is controlling.”]; Young v. Dept. of Fish & Game (1981) 

124 Cal.App.3d 257, 273.) 

 That rule plainly applies here. The Court has explicitly 

described miscarriage of justice as having “no hard and fast 

definition.” (Herbert v. Lankershim (1937) 9 Cal.2d 409, 476; accord, 

People v. Musumeci (1955) 133 Cal.App.2d 354, 365.) Miscarriage of 

justice may refer to an error that is prejudicial under the state 

reasonable probability standard or the federal harmless beyond a 

reasonable doubt standard. (Watson, supra, 46 Cal.2d 818; 

Chapman, supra, 386 U.S. 18.) It also may refer to an error that by 

its nature requires reversal “without regard to the strength of the 

evidence received at trial.” (Cahill, supra, 5 Cal.4th at p. 493.) 

As this Court has reiterated, “‘[i]t is an essential part of 

justice that the question of guilt or innocence shall be determined by 

an orderly legal procedure, in which the substantial rights belonging 

to defendants shall be respected.’” (Blackburn, supra, 61 Cal.4th at 

p. 1132, quoting O’Bryan, supra, 165 Cal. at pp. 65-66.) When that 

norm has been breached, “it cannot be doubted that such judgment 

should be set aside even though there had been the clearest proof of 

guilt.” (Ibid.)  

The RJA reflects the Legislature’s considered judgment that 

an appeal to racial bias at trial is incompatible with the orderly legal 
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procedure in which the fundamental rights of the accused are 

respected. That judgment – and the consequent legislative 

determination that such appeals constitute a miscarriage of justice – 

must be respected by the courts “unless it can be said . . . that it 

positively and certainly is opposed to the constitution.” (Kaiser, 

supra, 6 Cal.2d at p. 540.) Because it is instead an entirely 

“reasonable and possible construction of the constitution,” it must be 

given effect.6 (Ibid.; accord, Patitucci, supra, 22 Cal.3d at pp. 177, 

179.) 

B. The Court has recognized the Legislature’s 
authority to enact mandatory remedial 
schemes.  

The Legislature has relied on its plenary authority over 

criminal proceedings to enact statutes that direct courts on how to 

resolve issues related to criminal judgments in various ways, 

including authorizing the court to vacate or modify a jury verdict or 

finding (§ 1181); defining the relief available on appeal from a 

criminal judgment (§ 1260); granting and limiting appellate 

 
6  Delany v. Lowery teaches that when the Legislature is 

empowered to regulate an area of the law, it has the authority to 
define terms used in constitutional provisions bearing on that area. 
Delany, supra, 25 Cal.2d at p. 569 (because Legislature is charged 
with passing laws regulating taxation, it is “authorized to define the 
term ‘improvements’ as used in the constitutional provisions on 
taxation”), citations omitted. There has never been any question 
about “the authority of the Legislature to … regulate criminal 
procedure.” People v. Foster (1926) 198 Cal. 112, 121; see also, People 
v. MacKey (1985) 176 Cal.App.3d 177, 187. It follows that the 
Legislature has plenary authority to define the term “miscarriage of 
justice.”  
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jurisdiction (§§ 1238, 1239); outlining the scope of appeals (§ 1259); 

and prohibiting reversal for technical errors or defects that do not 

affect the parties’ substantial rights. (§ 1258.) The Legislature 

expanded on this through the RJA to include how courts should 

adjudicate judgments arising from trials in which a significant 

actor7 made an appeal to racial bias. (§ 745, subds. (a)(2) & (h)(4).) 

This Court has repeatedly recognized the Legislature’s 

authority to enact remedies for statutory violations. For example, in 

People v. Sivongxxay (2017) 3 Cal.5th 151, the Court considered 

whether a violation of the statutory right to a jury trial waiver for 

special circumstance allegations was per se reversible error or was 

subject to harmless error review. (Id. at pp. 178-179.) The Court 

found that the error was subject to harmless error review because 

the relevant statutes and ballot materials did not indicate that the 

Legislature or electorate intended that the violation be reversible 

without regard to prejudice. (Id. at p. 179; see Zamudio, supra, 23 

Cal.4th at p. 198 [declining to find a violation of section 1016.5 

reversible without a showing of prejudice under article VI, section 

13 because there was “no indication that the Legislature intended 

section 1016.5 to operate as an exception”].) The Legislature’s 

authority to designate errors reversible per se would be irrelevant if 

it, in fact, lacked the authority to direct such a remedy.  8 

 
7  i.e., a “judge, an attorney, . . . a law enforcement officer 

involved in the case, an expert witness, or juror.” § 745, subd. (a)(1). 
8  In People v. Braxton, supra, the Court declined to apply 

section 1202’s per se remedy in lieu of a prejudice analysis under 
article VI, section 13 because section 1202 was enacted two years 
before article VI, section 13 and “must yield to the later amendment 
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In People v. Lynch, the Court considered whether the 

retroactive application of recently amended section 1170 required 

reversal or was subject to harmless error analysis. (People v. Lynch 

(2024) 16 Cal.5th 730, 748-749.) The Court concluded that a 

prejudice review was consistent with legislative intent because 

“neither the text of the statute nor the legislative history addressed 

the retroactive application of the amendment, and they say nothing 

about the appropriate standard of review.” (Id. at p. 754.) The Court 

noted that determining legislative intent can be “difficult, divisive, 

and time-consuming” and could be avoided altogether if the 

Legislature would make its intent explicit. (Id. at p. 755, quoting 

People v. Prudholme (2023) 914 Cal.5th 961, 979.) The Court 

repeated its request for the Legislature “‘to consider the retroactive 

application of new laws and to regularly express their intent 

regarding if and how they should be applied retroactively.’” (Ibid., 

quoting People v. Prudholme, supra, 914 Cal.5th at p. 980.) The 

Court’s call for the Legislature to indicate whether such convictions 

should be reversed automatically would be hollow if the Legislature 

lacked the authority to provide remedies for statutory violations. 

The Legislature relied on this authority in enacting the RJA.    

 

of the California Constitution, in 1911, imposing the miscarriage-of-  
justice limitation.” 34 Cal.4th at p. 817. Since section 1202 predated 
article VI, section 13, it could not have been enacted with the 
constitutional limit in mind. See Brown, supra, 29 Cal.3d at p. 180 
(deference to “legislative acts is particularly appropriate when the 
Legislature has enacted a statute with the relevant constitutional 
prescriptions clearly in mind.”) 
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C. The RJA’s remedial provisions do not violate 
separation of powers.  

The California Constitution article III, section 3 guarantees a 

separation of powers between the branches of state government. It 

states: “The powers of state government are legislative, executive, 

and judicial. Persons charged with the exercise of one power may 

not exercise either of the others except as permitted by this 

Constitution.” (Cal. Const., art. III, § 3.) Despite the boundaries of 

section 3, “California decisions long have recognized that, in reality, 

the separation of powers doctrine ‘does not mean that the three 

departments of our government are not in many respects mutually 

dependent’ [] or that the actions of one branch may not significantly 

affect those of another branch.” (Superior Court v. County of 

Mendocino (1996) 13 Cal.4th 45, 52, quoting Solberg v. Superior 

Court (1977) 19 Cal.3d 182, 191; Lockyer v. City & County of San 

Francisco (2004) 33 Cal.4th 1055, 1068.) The “true meaning” of 

separation of powers is “that the whole power of one these 

departments shall not be exercised by the same hands which 

possess the whole power of either of the other departments[.]” 

(People ex rel. McCauley v. Brooks (1860) 16 Cal. 11, 40, overruled on 

other grounds by Stratton v. Green (1872) 45 Cal. 149; see Parker v. 

Riley (1941) 18 Cal.2d 83, 89 [“primary purpose” of section 3 “is to 

prevent the combination in the hands of a single person, or group of 

[persons], the basic or fundamental powers of government.”]) 

The legislative branch does not violate separation of powers 

when it takes actions that “‘significantly affect’” the judicial branch 

so long as it does not “‘materially impair’” the judiciary’s “core 

functions.” (Carmel Valley Fire Prot. Dist. v. State (2001) 25 Cal.4th 
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287, 297-298, citations omitted.) This means the Legislature cannot, 

consistent with separation of powers, “decide cases” or “dictate to 

the Court how they shall decide a particular case[.]” (People ex rel. 

Smith v. Judge of Twelfth Dist. (1961) 17 Cal. 547, 559; Mandel v. 

Myers (1981) 29 Cal. 3d 531, 547 [the Legislature cannot set aside 

final court judgments on a case-by-case basis].) The power to decide 

cases is a core judicial function that the Legislature simply cannot 

exercise. (People v. Superior Court (On Tai Ho) (1974) 11 Cal.3d 59, 

66.) This Court has invalidated as contrary to the separation of 

power legislative measures that usurp the court’s inherent power to 

discipline attorneys or that interfere with the essential judicial 

function of dismissal. (See Hustedt v. Workers’ Comp. Appeals Bd. 

(1981) 30 Cal.3d 329, 339–341; People v. Superior Court (Romero) 

(1996) 13 Cal.4th 497.) 

The Legislature can “pass laws which furnish the bases of 

decision, and which laws the Judiciary are bound to obey” and “not 

only dictate a law for cases generally, but, in the absence of 

restrictive provisions, it can as well dictate a particular as a general 

law.” (People ex rel. Smith v. Judge of Twelfth Dist., supra, 17 Cal. at 

p. 559.) The Legislature’s “essential function embraces the far-  

reaching power to weigh competing interests and determine social 

policy. [Citations.]” (People v. Bunn (2002) 27 Cal.4th 1, 14-15.) It is 

the “creative element” of government. (Nougues v. Douglass, supra, 

7 Cal. at p. 70.) Relying on this power, the Legislature may 

reasonably regulate the court’s jurisdiction so long as the “method 

adopted by the Legislature for achieving its purpose was also 

reasonable.” (Solberg v. Superior Court, supra, 19 Cal.3d at p. 192.) 
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“To put the matter affirmatively and more simply, the Legislature 

may regulate the exercise of the jurisdiction of the courts by all 

reasonable means.” (Ibid.) 

The Legislature relied on this authority to enact California’s 

first harmless-error standard, codified at section 1258, nearly 40 

years before the adoption of article VI, section 4 1/2, the precursor to 

article VI, section 13. (Cahill, supra, 5 Cal.4th at p. 489, citing 

O’Bryan, supra, 165 Cal. at p. 63.)  9   Relying on section 1258, “even 

prior to the adoption of former section 4 1/2, appellate courts in 

California had recognized their authority to affirm a criminal 

conviction, despite the existence of error, when the error complained 

of was ‘trivial’ or did not affect a ‘substantial right’ of the defendant.” 

(Ibid.) 

The RJA does not implicate separation of powers concerns. It 

does not interfere with an essential judicial function. (See Hustedt v. 

Workers’ Comp. Appeals Bd., supra, 30 Cal.3d at pp. 339-341; People 

v. Superior Court (Romero), supra, 13 Cal.4th 497.) Nor does it 

unduly limit or expand the court’s jurisdiction. (See Chinn v. 

Superior Ct. of San Joaquin Cnty. (1909) 156 Cal. 478, 480.) Unlike 

section 1016.5, the statute at issue in Zamudio, supra, the RJA does 

not require reversal “where there was no injustice” or where the 

deprivation did not prejudice the defense. (23 Cal.4th at p. 195.) To 

the contrary, the Legislature considered the RJA’s protections as an 

 
9  Section 1258 remains in effect and requires that “[a]fter 

hearing the appeal, the Court must give judgment without regard to 
technical errors or defects, or to exceptions, which do not affect the 
substantial rights of the parties.” 
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“‘essential part of justice[.]’” (Id. at p. 196 quoting O’Bryan, supra, 

165 Cal. at p. 65.) It found that “[d]iscrimination undermines . . . the 

fairness of the state’s system of justice” and that the objective of “a 

fair system of justice that upholds our democratic ideals” required 

the government “to remedy th[e] reality” “that race pervades our 

system of justice.” (AB 2542 § 2, subds. (a) & (b).) The Legislature 

found that “no degree or amount of racial bias is tolerable in a fair 

and just criminal justice system” and that “racism in any form or 

amount, at any stage of a criminal trial, is intolerable, inimical to a 

fair criminal justice system[.]” (Id. at § 2, subds. (h) & (i).) These 

findings are entitled to substantial deference. (Brown, supra, 29 

Cal.3d at p. 180 [“a focused legislative judgment  . . . enjoys 

significant weight and deference by the courts.”])  

Nor does the RJA usurp the judiciary’s inherent power to 

decide cases. (See Parker v. Riley, supra, 18 Cal.2d at p. 89.) The 

court’s ultimate authority to determine whether there was a 

violation of the Act and therefore a miscarriage of justice remains 

undisturbed. The RJA guides this discretion by directing the court 

to consider whether an appeal to racial basis has occurred.  

 
 

VIOLATIONS OF THE ACT ARE MISCARRIAGES 
OF JUSTICE; SUBDIVISION (E)(3) DOES NOT 

AMEND THE BRIGGS INITIATIVE 

In its supplemental briefing order, the Court also directed the 

parties to address a two-part question concerning the death 

ineligibility provision contained in section 745, subdivision (e)(3):   
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(3)  If a Racial Justice Act violation has occurred, is the 
defendant ineligible for the death penalty under Penal 
Code section 745, subdivision (e)(3) regardless of 
whether the violation was prejudicial? If so, would 
reversal of a death judgment under Penal Code section 
745, subdivision (e)(3) without possibility of retrial on 
penalty be barred by the “Briggs Initiative” (Prop. 7, as 
approved by voters, Gen. Elec. (Nov. 7, 1978))?  
The answer to the first subpart of that question is “No.” A 

defendant is not ineligible for the death penalty regardless of 

whether the violation was prejudicial. A violation of subdivision (a) 

constitutes a miscarriage of justice, which requires no further 

prejudice analysis. (AB 2542 § 2, subd. (i) [“racism in any form or 

amount, at any stage of a criminal trial, is intolerable, inimical to a 

fair criminal justice system, is a miscarriage of justice under Article 

VI of the California Constitution, and violates the laws and 

Constitution of the State of California”].) In other words, the 

prejudice is inherent to the violation.  

The Legislature has good reasons for designating violations of 

subdivision (a) as miscarriages of justice, and it articulated them in 

the uncodified findings. (AB 2542 § 2.) Everyone, including jurors, 

has implicit biases. Those biases can be activated without our 

knowledge when we hear certain stereotypes, code words, or 

metaphors. And when those biases are activated, we resolve factual 

questions against defendants of a particular race, ethnicity, or 

national origin. The Legislature’s view, in that regard, does not 

differ from the instruction on implicit bias that is now a part of the 

standard jury instructions. (CALCRIM No. 209.) That instruction, 
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approved by the Judicial Council, explains the concept more fully:

 
   Using language during a trial that appeals to and activates 

racial or other bias is exactly the language the Legislature is 

targeting. (§ 745, subds. (a)(2) & (h)(4).) The Legislature has called 

the use of that language what it is – a miscarriage of justice. And 

there should be no airspace between its determination in that 

regard and the Court’s. But even if there were a gap, the Court does 

not undertake a separate prejudice analysis because, as discussed 

above, the Legislature is permitted to designate errors as a 

miscarriage of justice and it has done so with violations of section 

745, subdivision (a).  

The Legislature is also free to prescribe the remedies for a 

trial infected by racial bias, including ineligibility for the death 

penalty. Subdivision (e)(3), which provides that remedy, is not 
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barred by the Briggs Initiative (hereafter “Prop. 7”) as posited in the 

second part of the Court’s third question.  

Article II, section 10, subdivision (c) of the California 

Constitution prohibits the Legislature from amending an initiative 

statute without voter approval unless the initiative permits such 

amendment, and then, only in the manner permitted by the voters. 

(People v. Rojas (2023) 15 Cal.5th 561, 568 (Rojas); People v. 

Superior Court of Butte County (2020) 51 Cal.App.5th 896, 908.) 

Prop. 7 does not contain a provision enabling legislative 

amendment. However, the Legislature remains free to address a 

related and distinct area, or a matter that an initiative measure 

does not specifically authorize or prohibit. (Rojas, supra, 15 Cal. 5th 

at p. 568, citing People v. Superior Court (Pearson) (2010) 48 Cal.4th 

564, 571.)  

Prop. 7 increased the minimum punishments for first- and 

second-degree murder, restricted the post-sentence credit that could 

be earned against murder sentences for good behavior, and added 

several special circumstances to section 190, and modified others. It 

makes no mention of the remedies for racial bias. A remedy for 

racial bias, such as the one contained in subdivision (e)(3), is related 

to, but distinct from what the voters contemplated in Prop. 7.   

A provision enabling legislative amendment, however, 

predated Prop. 7’s passage. In 1972 the voters exercised their 

initiative power in the death penalty sphere for the first time. They 

enacted Proposition 17, which abrogated People v. Anderson (1972) 6 

Cal.3d 628, 656-657, and restored the death penalty in California. 

The voters accomplished this through an amendment to the 
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California Constitution. That amendment provides in pertinent 

part:  

All statutes of this State in effect on February 17, 1972 
[the day the Court decided Anderson], requiring, 
authorizing, imposing, or relating to the death penalty 
are in full force and effect, subject to legislative 
amendment or repeal by statute, initiative, or 
referendum. 

(Cal. Const., art. I, § 27.)  

The Legislature exercised its authority in 1973 to restore the 

death penalty in California following Furman v. Georgia (1972) 408 

U.S. 238. The Legislature exercised its authority again in 1977 

following Gregg v. Georgia (1976) 428 U.S. 153. The 1977 law is the 

framework for the current death penalty scheme. It limited the 

punishments of death and life imprisonment without possibility of 

parole to cases presenting one or more “special circumstances” and 

vested the jury with the task of weighing factors in aggravation and 

mitigation before selecting life imprisonment without possibility of 

parole or death. (See People v. Frierson (1979) 25 Cal.3d 142, 175-  

176.) When the voters enacted Prop. 7 in 1978 to increase the 

minimum punishments for murder (from 7 years-to-life for first 

degree murder to 25 years-to-life), limit credit earning for good 

behavior, and add special circumstances, they did not amend article 

I, section 27, or otherwise limit the Legislature’s ability to amend 

other aspects of the death penalty scheme. To make the 

amendments they did, the California Constitution required the 

voters to reenact each of the Penal Code sections being amended. 

(Cal. Const., art. IV, § 9 [“A section of a statute may not be amended 

unless the section is re-enacted as amended”].) Those technical 
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reenactments did not disturb the Legislature’s “power to amend the 

restated provisions through the ordinary legislative process.” 

(County of San Diego v. Commission on State Mandates (2018) 6 

Cal.5th 196, 214.)  

Even if article I, section 27, and the entire legislative history 

of the death penalty were ignored (but see County of San Diego v. 

Commission on State Mandates, supra, 6 Cal.5th at p. 212 

[considering history of legislative amendments when rejecting 

argument that initiatives prohibited such amendment]), subdivision 

(e)(3) still would not unconstitutionally amend Prop. 7. A statute 

amends an initiative when it is “designed to change the . . . initiative 

by adding or taking from it some particular provision” or by 

“prohibit[ing] what the initiative authorizes, or authoriz[ing] what 

the initiative prohibits.” (Pearson, supra, 48 Cal.4th at p. 571.) 

Courts will not invalidate a law enacted by the Legislature that does 

not impinge on “what the voters contemplated.” (Ibid.) 

The voters who enacted Prop. 7 were not presented with the 

question of how to resolve the problem of death judgments infected 

by racial bias. But six years earlier, when voters used the initiative 

process to restore the death penalty following People v. Anderson, 

supra, 6 Cal.3d at pp. 656-657, they did so on the assurance that it 

would be applied in a racially unbiased manner. (Voter Information 

Pamp., Gen. Elec. (Nov. 7, 1972), argument in favor of Prop. 17, p. 

43 [“Our criminal legal system, with its overriding concern for the 

rights of the accused, insures a fair trial . . . regardless of . . . race”].) 

Opponents warned “[a]s good as it is, our system of justice is human. 

The innocent have been executed, but well-to-do, educated white 
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men who have committed grisly murders are never executed.” (Id., 

rebuttal to argument in favor of Prop. 17, p. 43.) The proponents 

responded with another assurance: “The facts prove that in 

California there is no racist component in the unanimous decision 

by a jury to impose death.” (Id., rebuttal to argument against Prop. 

17, p. 44.) This commitment, undisturbed by Prop. 7, thus underpins 

California’s death penalty.  

Subdivision (e)(3) provides a remedy where those assurances 

have been broken. For that reason, it does not allow something the 

voters were trying to prohibit nor does it prohibit something the 

voters were trying to allow. (Pearson, supra, 48 Cal.4th at p. 571.) 

When the intent of a later enacted statute furthers the intent of a 

preceding initiative measure, courts consider that consistency in 

determining whether the former has unconstitutionally amended 

the latter. (Rojas, supra, 15 Cal.5th at p. 576.) Even when the 

legislature amends the definition of a term, e.g., “criminal street 

gang,” in a way that removes individuals from eligibility for 

maximum punishment under an initiative measure, e.g., the gang-  

murder special circumstance in Prop. 21, there is no infirmity when 

the legislature leaves the general paradigm intact and acts with an 

aligned purpose. (Ibid. [“consistent with the intent of Proposition 21 

to severely punish gang-related crimes, the Legislature in Assembly 

Bill 333 ‘redefined the term ‘criminal street gang’ so as to truly 

target the population of criminals for which an enhanced 

punishment is warranted’”].)   

The “Legislature remains free to address a related but distinct 

area or a matter that an initiative measure does not specifically 
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authorize or prohibit.” (People v. Kelly (2010) 47 Cal.4th 1008, 1025-

1026.) While Prop. 7 made changes to several sentencing statutes, 

the RJA did not add, amend, or repeal any of them. (See AB 2542 

[adding sections 745, 1473, 1473.7].) The minimum punishments for 

murder – what the voters were concerned with in Prop. 7 – remain 

unchanged. After the RJA, the general scheme still provides that 

the punishment for first degree murder is 25 years-to-life unless a 

special circumstance is found true which then subjects the 

defendant to life in prison without the possibility of parole, or death, 

depending on how the jury weighs the factors in aggravation and 

mitigation. Subdivision (e)(3) provides a remedy for racial bias but 

does not change the general sentencing scheme that continues to 

apply in every case.  

Courts have never found that the Legislature 

unconstitutionally amended voter initiatives when it changed the 

eligibility of certain individuals for the maximum punishment for 

murder. (See, e.g., Rojas, supra, 15 Cal.5th at p. 576 [Assembly Bill 

No. 333 did not unconstitutionally amend Prop. 21 by narrowing the 

class of individuals eligible for the gang-murder special 

circumstance]; People v. Superior Court (Gooden) 42 Cal.App.5th 

270, 279-289 [Senate Bill No. 1437 did not unconstitutionally amend 

Prop. 7 or Prop. 115 by narrowing the class of individuals eligible for 

first degree murder]; People v. Solis (2020) 46 Cal.App.5th 762, 775-  

784 [same].) Making ineligibility for the death penalty a remedy for 

a trial infected by racial bias accords with other laws that limit 

death eligibility for different reasons and is not the sort of change 
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that courts perceive as an impermissible encroachment on the 

voters’ initiative power.  

Subdivision (e)(3) may operate as a limitation on the 

maximum punishment for first degree murder by rendering a 

defendant ineligible for death, but the voters weren’t concerned with 

the maximum punishment for murder; they were concerned with 

the minimum. (See People v. Jenkins (1995) 10 Cal.4th 234, 245, fn. 

7 [rejecting argument that the legislature unconstitutionally 

amended Prop. 7 when it increased the maximum punishment for 

murder, reasoning the “only reasonable construction . . . is that the 

term prescribed by section 190 establishes a ‘floor,’ i.e., a minimum 

term of imprisonment that a person convicted of murder is required 

to serve, and does not establish that a murderer must be sentenced 

under this statute to the exclusion of any other sentencing 

scheme”].) Nor were the voters erecting a scheme that made a death 

sentence mandatory. Mandatory death sentences had just been 

forbidden. (See Woodson v. North Carolina (1976) 428 U.S. 280 

[holding North Carolina’s mandatory death penalty scheme 

unconstitutional]; Rockwell v. Superior Court (1976) 18 Cal.3d 420, 

445 [holding California’s mandatory death penalty scheme 

unconstitutional].) Since the 1977 Legislature reinstated the death 

penalty in its modern non-mandatory form, juries have had the 

discretion to impose it (§ 190.3), courts have had the power to modify 

it (§ 190.4), courts have had the power to strike the special 

circumstances underlying it (§ 1385), and prosecutors have had the 

discretion to not even seek it (People v. Visciotti (1992) 2 Cal.4th 1, 
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78). Nothing in Prop. 7 operates as a limitation on those powers or 

the Legislature’s ability to create others.      

While the Legislature has created a remedy for a death 

judgment that has been infected by racial bias, that is not 

prohibiting something the voters sought to allow or allowing 

something the voters sought to prohibit. Prescribing a strong 

medicine for a death judgment that was infected by racial bias may 

be related to the maximum punishment for first-degree murder, but 

it is distinct from anything the voters were seeking to accomplish 

with Prop. 7. If anything, subdivision (e)(3) brings the modern death 

penalty scheme into compliance with its original vision as a device 

that must be applied in a racially unbiased way, if at all. 

/ / / 

/ / / 

/ / / 
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CONCLUSION 

Neither article VI, section 13 of the California Constitution 

nor Prop. 7 are impediments to this Court remedying racial bias 

during criminal trials in the manner prescribed by the Legislature. 

The Court must vacate Mr. Bankston’s convictions and sentence, 

declare them legally invalid, and remand for a new trial consistent 

with the RJA wherein Mr. Bankston “shall not” be eligible for the 

death penalty.  
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California, Los Angeles School of Law; and 

• L. Song Richardson, a Chancellor’s Professor of Law 
at the University of California, Irvine School of Law. 

Bankston argues that the California Legislature’s decision 

not to include a separate prejudice analysis on appeal for 

violations of the Racial Justice Act (RJA) does not violate article 

VI, section 13 of the California Constitution. The Korematsu 

Center, the six additional racial justices centers, and the 

undersigned law professors seek to assist the Court by providing 

their collective expertise on implicit racial bias and the 

challenges it presents to the courts, challenges that the 

California Legislature has sought to remedy with the RJA. 

The Korematsu Center for Law and Equality is a research 

and advocacy center at the University of California, Irvine School 

of Law dedicated to advancing justice and equality, with a 

particular interest in ensuring the fair administration of justice 

in matters concerning race, ethnicity, and national origin. Its 

mission includes combating systemic discrimination and bias, 

which directly aligns with the RJA’s goal of eradicating racial 

bias from California’s criminal justice system. The Korematsu 

Center’s interest lies in ensuring the proper interpretation and 

application of the RJA to fulfill its legislative purpose. The 

Korematsu Center does not, in this brief or otherwise, represent 

the official views of the University of California, Irvine School of 

Law. 
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The Center for Law, Equity and Race (CLEAR) was 

established by Northeastern University School of Law in 2021 to 

address challenges from the role of the law and legal systems in 

creating and perpetuating racial inequalities and disparities.  

CLEAR addresses the challenge by providing interdisciplinary, 

hands-on advocacy, learning opportunities, research, legislative 

engagement, and community outreach.  As a result, CLEAR has a 

strong interest in ensuring that there is not discrimination 

against any protected groups within the criminal legal process.  

The Center for Law, Equity and Race joins this brief to provide 

important context for the position that recognition of implicit bias 

is essential to improving fairness within the criminal legal 

system.  Additionally, CLEAR has a strong interest in the 

removal of court-imposed barriers that have the effect of 

neutering the intended purpose of legislation, such as the 

California Racial Justice Act (CRJA), to provide criminal 

defendants the opportunity to demonstrate that their cases were 

infected with racial bias. CLEAR does not, in this brief or 

otherwise, purport to represent the official views of Northeastern 

University or Northeastern University School of Law. 

The Center on Law, Race & Policy at Duke University 

School of Law (the “Center”) is a nonpartisan, nonprofit 

university-based center that supports research, public 

engagement, teaching, and programs related to race, law, policy, 

and people. The Center has an ongoing commitment to fostering 

racial equity by promoting material change in law and public 

policy, focusing on education, knowledge production, and 
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community engagement. Accordingly, the Center has an interest 

in RJA fulfilling its legislative purpose towards more equitable 

outcomes. The Center does not, in this brief or otherwise, 

represent the official views of Duke University or Duke 

University School of Law. 

The Center for Civil Rights and Critical Justice (CCRCJ), 

based at Seattle University School of Law, works to achieve a 

legal system where both historical and present-day racism, 

oppression, and marginalization no longer control outcomes or 

otherwise contribute to inequality. CCRCJ educates future 

lawyers to be agents for social change and racial equality in all 

areas of the law, advocates for advancement of the law to achieve 

equal justice, and produces research to drive effective reform by 

revealing systems of oppression and exclusion. CCRCJ does not, 

in this brief or otherwise, represent the official views of Seattle 

University. CCRCJ has a special interest in ensuring the 

criminal legal process accounts for and remedies the operation of 

explicit and implicit racial bias. CCRCJ faculty advocates have 

contributed to significant changes in Washington's criminal law 

to ensure it accounts for implicit racial bias in police seizure, 

juror selection, prosecutorial misconduct, and sentencing. 

The Center for Security, Race and Rights (CSRR) at 

Rutgers Law School engages in research, education, and advocacy 

on law and policy that adversely impact the civil and human 

rights of America’s diverse Muslim, Arab, and South Asian 

communities. We do so through an interfaith, cross-racial, and 

interdisciplinary approach. One theme CSRR focuses on is the 
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criminalization of Muslim identity through United States and 

global national security laws and policies. It has a special interest 

in supporting laws that help to reduce the impact of explicit and 

implicit bias in the criminal justice system. CSRR does not, in 

this brief or otherwise, represent the official views of Rutgers 

Law School. 

The Gibson-Banks Center for Race and the Law ("the 

Gibson-Banks Center") at the University of Maryland Francis 

King Carey School of Law ("Maryland Carey Law") works 

collaboratively to reimagine and transform institutions and 

systems of racial and intersectional inequality, marginalization, 

and oppression.  Through education and engagement, advocacy, 

and research, the Gibson-Banks Center examines and addresses 

racial inequality and advances racial justice in a variety of areas, 

including the criminal justice system.  The Gibson-Banks 

Center's interest is ensuring that racial inequalities and biases 

do not exist in state and federal criminal justice systems, 

including cases that could result in the death penalty. The proper 

interpretation and application of the RJA is an important and 

substantial step in realizing a fairer criminal justice system.  

This amicus brief is submitted on behalf of the Gibson-Banks 

Center and not on behalf of Maryland Carey Law, the University 

of Maryland, Baltimore, the University System of Maryland, or 

the State of Maryland. 

The Center on Race, Inequality, and the Law at New York 

University School of Law works to confront and upend the laws, 

policies, and practices that fuel racial inequality and undermine 
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the fair administration of justice. The Center fulfills its mission 

through public education, research, advocacy, and litigation. 

Those efforts include supporting mechanisms to remedy the 

influence of implicit bias on criminal proceedings. Neither this 

brief, nor the Center on Race, Inequality, and the Law, purport to 

represent the views of New York University School of Law or 

New York University.    

Devon Carbado, an award winning teacher and scholar, is 

the Elihu Root Professor of Law at NYU School of Law & 

Distinguished Research Professor at UCLA School of Law. He is 

a leading scholar in various branches of antidiscrimination 

law,  constitutional criminal procedure, and their intersection 

with implicit bias. He has given numerous lectures on these 

topics to a range of audiences, including federal and state 

courts.  His scholarship appears in leading law reviews, including 

at Berkeley, Cornell, Harvard, Texas,  UCLA, and Yale.  

Rachel D. Godsil is a Distinguished Professor of Law and 

Chancellor's Scholar at Rutgers Law School.  Professor Godsil is 

the author and co-author of book chapters, reports, and articles 

on the risks of implicit bias in policing, criminal prosecution, and 

for judges as well as co-author of peer-reviewed social science 

articles examining the efficacy of interventions to address 

bias.  She has developed in-person and asynchronous trainings 

for juries, judges, court officers, and court staff. 

Jerry Kang is the Ralph and Shirley Shapiro Distinguished 

Professor of Law at UCLA. He is a leading scholar on the legal 

implications of implicit bias and has co-authored with both 
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scientists credited with discovering the field (Anthony Greenwald 

and Mahzarin Banaji). He has given hundreds of lectures on the 

topic to varied audiences, including to federal and state 

prosecutors, federal and state judicial conferences, and federal 

and state government agencies (e.g., EEOC, DOJ EOIR judges, 

OFCCP, SSA ALJs). His 2022 Traynor Lecture on implicit bias is 

widely used for judicial education. 
L. Song Richardson is a Chancellor’s Professor of Law at 

the University of California, Irvine School of Law. She is a 

nationally recognized expert on the impact of implicit racial 
biases on decision-making and judgment. She has consulted 

widely on issues of implicit bias, race, and policing, working with 

various public and private entities to address racial and gender 

disparities. Her work on the topic appears in leading law reviews 

and she is a member of the American Law Institute. 
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

 

No. S044739 

(Los Angeles 
County Superior 
Court No. 
VA007955) 

 
 

AMICUS CURIAE BRIEF 

INTRODUCTION 

The criminal justice system is a cornerstone of our 

democratic system of governance, and it is essential to ensuring a 

free and secure civil society. But public confidence in the criminal 

justice system is not a given. Rather, it depends on the system 

living up to its promise of equal justice under the law, and it 

crumbles in the face of racial prejudice.  

Our legal system has long recognized the problem that 

racial prejudice poses for our criminal justice system, and over 

the long history of our nation, our courts have made great 

progress in confronting racial bias in its explicit forms. But not all 

racial bias comes in explicit form. Indeed, while some forms of 

prejudice and stereotyping are easily recognized and condemned, 

others operate in the shadows, quietly shaping our perceptions, 

decisions, and actions without our awareness.  

As will be described below, decades of social scientific 

research confirm the existence of the subtle but pervasive form of 

implicit bias. The Racial Justice Act (RJA) is the Legislature’s 

PEOPLE OF THE STATE OF CALIFORNIA,  
   Plaintiff and Respondent,  

 v.  

ANTHONY BANKSTON,   

  Defendant and Appellant. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt.



14 
 

attempt to confront it. As the Legislature observed, racial bias, in 

both implicit and explicit forms, has had a devastating effect on 

our criminal justice system, and the fact that it has gone largely 

unchecked has undermined public confidence in the state’s 

system of justice and deprived Californians of equal justice under 

law. (Assembly Bill No. 2542 [“AB 2542”], Stats. 2020, ch. 317, 

§ 2, subds. (a)-(j).) Thus, in passing the RJA, the Legislature 

recognized that addressing the problem of implicit bias required a 

new solution, one different than the approach courts usually use 

in addressing errors.  

The RJA addresses this challenge by taking a pragmatic 

approach. It does not require the entire criminal justice system to 

be free of all implicit bias, which is an impossible standard. 

Instead, it ties a violation to specific, discernible conduct, such as 

a trial actor’s exhibition of racial bias or use of racially 

discriminatory language or an exhibition of bias. (Pen. Code § 

745, subds. (a)(1), (a)(2).) Yet, because the effect of such conduct 

is largely unquantifiable in a specific case, the RJA eschews the 

need for a traditional prejudice analysis. (§ 745, subd. (e).)  

Indeed, racial bias presents a fundamentally different kind 

of problem than the errors that courts typically address. With 

evidentiary or instructional errors, for example, courts are 

generally equipped to identify the specific error, assess its 

impact, and weigh its significance against the totality of the 

evidence. (See People v. Blackburn (2016) 61 Cal.4th 1113, 1133.) 

With racial bias, however, particularly implicit bias, the harms 

are both more pervasive than standard trial errors but also more 
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difficult to quantify. (See, e.g., Richardson, Systemic Triage: 

Implicit Racial Bias in the Criminal Courtroom (2017) 126 Yale 

L.J. 862, 876; Morehouse & Banaji, The Science of Implicit Race 

Bias: Evidence from the Implicit Association Test (2024) 153 

Daedalus 21, 24.)  

The reason that implicit bias is so different than standard 

trial errors is that implicit biases are not subject to direct 

introspection—in other words, we cannot ascertain whether we 

have implicit biases and to what degree simply by asking 

ourselves for a sincere response. Accordingly, implicit biases 

operate beneath conscious awareness, making it effectively 

impossible to isolate the precise influence of, for example, a single 

racially loaded comment or racial stereotype on an individual 

juror. (Morehouse & Banaji, supra, 153 Daedalus at pp. 23-25; 

see also Hu & Hancock, State of the Science: Introduction to 

Implicit Bias Review 2018-2020 (2024) The Kirwan Institute for 

the Study of Race and Ethnicity at pp. 4-7.) As a result, implicit 

racial bias has contributed to systemic disparities in judicial 

outcomes in ways that are seen in the aggregate but difficult to 

isolate with certainty in individual instances. (Grosso, et al., 

Understanding Processes that Produce Racial Disparities in 

California Death Sentences: A Review of the Literature (2025) 65 

Santa Clara L.Rev. 39, 56-79 [surveying how race affects capital 

charging and sentencing through prosecutors, defense attorneys, 

juries, and judges].)  

Implicit bias thus poses a subtle, serious, and systemic 

threat to judicial integrity, and it is this threat that the 
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Legislature sought to remedy in passing the RJA without 

requiring a separate, traditional prejudice analysis. (Stats. 2020, 

ch. 317, § 2, subds. (i)-(j).) As this brief will explain, a traditional 

harmless error analysis—which demands proof of a decisive effect 

in an individual case—is fundamentally ill-suited for the 

systemic and subtle harms of implicit bias that the RJA was 

designed to address. Accordingly, we urge this Court to uphold 

the RJA’s per se reversal rule as a legitimate exercise of the 

Legislature’s “plenary law-making authority.” (People v. 

Simmons (2023) 96 Cal.App.5th 323, 338.) 

I. Implicit racial bias poses a unique challenge for the 
criminal justice system, particularly when these 
biases are triggered by subtle racial cues. 

A. What implicit bias is and how it is triggered  

Our brains necessarily think through simplifying 

categories. For example, when we encounter a human being, we 

process them through multiple social categories, which include 

for example their age, gender, and race. For each social category, 

we have an “attitude” – an overall evaluative valence that ranges 

from positive to negative (often called a “prejudice”). We also 

have “stereotypes” – traits that we probabilistically associate 

with the category.  In sum, we automatically classify individuals 

(e.g., a defendant) into larger groups (e.g., Black), which then 

activates our attitudes (e.g., mildly negative) and stereotypes 

(e.g., more likely to be violent), which guide how we perceive and 

evaluate that person. (Kang, What Judges Can Do About Implicit 

Bias (2021) 57 Ct. Rev. 78, 78.) 
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Attitudes and stereotypes, which are biases, can be 

“implicit,” which means that we can’t know that we have them 

simply by asking ourselves. Implicit biases are mental 

associations that operate automatically, influencing our 

understanding, actions, and decisions without our full awareness 

or control. (Morehouse & Banaji, supra, 153 Daedalus at pp. 23-  

25.) These implicit biases are distinct from explicit, conscious 

biases, and they can be held even by individuals who consciously 

reject discriminatory beliefs. (Kang et al., Implicit Bias in the 

Courtroom (2012) 59 UCLA L.Rev. 1124, 1128-1135.) Implicit 

bias is, in fact, a pervasive feature of ordinary cognition, affecting 

every individual within society, including all actors operating 

within the criminal justice system. (Id. at p. 1135-1152 

[describing the impact of implicit association between Blackness 

and criminality at distinct stages of criminal process].) 

The formation of implicit biases stems from lifelong 

exposure to cultural messages, societal stereotypes, and historical 

contexts, which are often absorbed and processed by the brain 

without direct introspection. (See Meltzoff & Gilliam, Young 

Children & Implicit Racial Biases (2024) 153 Daedalus 65, 67-74 

[description bias acquisition in young children].) These biases can 

be activated through a process known as “priming,” whereby 

environmental cues—including both explicit and implicit 

references to racial and ethnic stereotypes—trigger unconscious 

associations. (Morehouse & Banaji, supra, 153 Daedalus at pp. 

23-25; see also Liu & Jones, Introduction: Implicit Bias in the 

Context of Structural Racism (2024) 153 Daedalus 8, 11.) In other 
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words, the activation of implicit biases occurs automatically, 

without a person realizing that certain biases have been 

triggered. (See ibid.; see also Kang & Lane, Seeing Through 

Colorblindness: Implicit Bias and the Law (2010) 58 UCLA L. 

Rev. 465, 481-490; Kang, Trojan Horses of Race (2005) 118 Harv. 

L.Rev. 1489, 1497-1539.) 

Once activated, implicit biases can shape our perceptions, 

influence the way we interpret ambiguous information, and affect 

our judgments and behaviors in ways that are often 

imperceptible to us. (Thompson, Bias on Trial: Toward an Open 

Discussion of Racial Stereotypes in the Courtroom (2018) 2018 

Mich. St. L.Rev. 1243, 1253-1275.) For example, certain words or 

images can function as “dog whistles” or “code words” that trigger 

existing racial biases, explicit and implicit, influencing how we 

understand certain facts or arguments without our always being 

aware that prejudices or stereotypes are being triggered. (Ibid.; 

see also People v. McWilliams (2023) 14 Cal.5th 429, 451, conc. 

opn. of Liu, J. [citing empirical research on implicit bias]; Chew, 

Seeing Subtle Racism (2010) 6 Stan. J.C.R. & C.L. 183, 201 

[“Unlike explicit racism, implicit and subtle forms of racism are, 

by their nature, difficult to observe directly.”]; Quaranto, Dog 

Whistles, Covertly Coded Speech, and the Practices that Enable 

Them (2022) Synthese 200 [dog whistles are “expressions sending 

a signal pitched too high for some to hear.”].)  

While the operation of implicit bias operates outside one’s 

subjective awareness, its existence and influence are 

scientifically measurable, with tangible effects in the real world. 
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(Morehouse & Banaji, supra, 153 Daedalus at pp. 26-32 

[describing measurements of implicit bias].) To quantify implicit 

bias, researchers cannot simply ask an individual survey 

questions because that individual cannot give an accurate 

answer; researchers must instead employ indirect methods, such 

as the Implicit Association Test (IAT). (See Greenwald et al., 

Understanding and Using the Implicit Association Test: III. Meta-

Analysis of Predictive Validity (2009) 97 J. Personality & Soc. 

Psychol. 17, 19-20.) After decades of research, it is clear that IAT 

measurements correlate with actual behavior and decision-

making in statistically significant ways, even though the effect 

size may be “small to moderate” in isolation. (Kang, Little Things 

Matter a Lot: The Significance of Implicit Bias, Practically & 

Legally (2024) 153 Daedalus 193, 194; see also Greenwald et al., 

Implicit-Bias Remedies: Treating Discriminatory Bias as a Public 

Health Problem (2022) Psych. Science in the Pub. Interest 7, 11). 

By demonstrating the existence of implicit bias, researchers 

have significantly advanced our understanding of how implicit 

bias affects the criminal justice system. (Holder, Seeing the 

Unseen (2024) 153 Daedalus 15, 15-16.) Indeed, through 

hundreds of studies, we have come to understand that no actor in 

the justice system is immune to the effects of implicit racial bias. 

(Grosso, et al., supra, 65 Santa Clara L.Rev. at pp. 56-79; Kang, 

Implicit Bias in the Courtroom, supra, 59 UCLA L.Rev. at pp. 

1135-1152.) And it is precisely the pervasiveness of implicit racial 

bias, along with its subtlety, that most seriously challenges our 

criminal justice system. (Stats. 2020, ch. 317, § 2, subd. (a).) 
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B. How implicit bias is measured 

Implicit bias, by its nature, is not susceptible to 

introspection or self-reporting, and individuals often remain 

unaware of its presence or influence. (Greenwald & Newkirk, 

Roles for Implicit Bias Science in Antidiscrimination Law (2024) 

153 Daedalus 174, 175-177.) Accordingly, implicit bias must 

generally be measured through indirect instruments and other 

experimental paradigms that are designed to bypass a person’s 

conscious awareness and thereby reveal automatic, unconscious 

mental associations. (Glaser, Disrupting the Effects of Implicit 

Bias: The Case of Discretion & Policing (2024) 153 Daedalus 151, 

152-155.)  

A prominent example of such a tool is the IAT, discussed 

above. (Glaser, supra, 153 Daedalus at pp. 152-155.) The IAT 

looks at how quickly people sort different items into categories, a 

process that can reveal the unconscious connections that people 

make between ideas. (Greenwald et al., Implicit-Bias Remedies, 

supra at pp.12-15; see also Greenwald et al., Best Research 

Practices for Using the Implicit Association Test (2022) Behav. 

Res. Methods 1161, 1162-1163). Indirect methods like the IAT 

work because they provide a window into the cognitive processes, 

such as the strength of associations an individual may hold 

between racial groups and behavioral traits, that operate beyond 

an individual’s conscious awareness or deliberate intention. 

(Ibid.; see also Kubota, Uncovering Implicit Racial Bias in the 

Brain: The Past, Present & Future (2024) 153 Daedalus 84, 87-93 

[discussing neuroscientific research on implicit bias]; Glaser, 
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supra, 153 Daedalus at pp. 152-155; Greenwald & Newkirk, 

supra, 153 Daedalus at pp. 174-177.) Specifically, by presenting 

stimuli rapidly and by requiring quick categorization, these tests 

reduce the opportunity for conscious deliberation or self-

censorship, thereby revealing ingrained, automatic responses. 

(Glaser, supra, 153 Daedalus at pp. 152-155; Kubota, supra, 153 

Daedalus at pp. 85-87.)  

Predictive validity studies, which show correlation between 

IAT measurements and biased judgments and decisions, have 

been undertaken in all manner of contexts and settings, in 

laboratories and out in the field. (Kang, Little Things Matter a 

Lot, supra, 153 Daedalus at p. 194; see also Glaser, supra, 153 

Daedalus at p. 155 [“Be it in hiring, health care, voting, policing, 

or other consequential decision-making, implicit biases have been 

shown to be influential, implicating the need for effective 

interventions to promote nondiscrimination.”]; Grosso, et al., 

supra, 65 Santa Clara L.Rev. at pp. 56-79 [effects of bias at 

stages of criminal proceedings].)  

Through decades of research using tests like the IAT, the 

scientific community has demonstrated the existence of implicit 

bias across diverse populations and domains. (Ratliff & Smith, 

The Implicit Association Test (2024) 153 Daedalus 51, 54-57; see 

also Greenwald & Newkirk, supra, 153 Daedalus at pp. 174-177; 

Kang, Little Things Matter a Lot, supra, 153 Daedalus at pp. 193-  

201; Kang, Implicit Bias in the Courtroom, supra, 59 UCLA 

L.Rev. at pp. 1128-1132.) Studies consistently reveal that implicit 

biases have statistically significant effects on behavior and 
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decision-making, confirming that implicit biases are not merely 

theoretical constructs but rather have tangible, real-world 

consequences. (Kang, Little Things Matter a Lot, supra, 153 

Daedalus at pp. 193-201.) Indeed, while the effect in any single 

instance may sometimes be characterized as “small to moderate,” 

the cumulative impact of these subtle influences can be far-

reaching. (Ibid.; see also Grosso, et al., supra, 65 Santa Clara 

L.Rev. at pp. 56-79 [effects of bias at stages of criminal 

proceedings].) 

    That said, it is important to understand what these 

measures do not demonstrate. While indirect measures reliably 

detect implicit associations, they provide little insight into an 

individual’s explicit beliefs, intentions, or motivations. (See Kang, 

Implicit Bias in the Courtroom, supra, 59 UCLA L.Rev. at pp. 

1132-1135.) In other words, a strong implicit bias score does not 

necessarily indicate explicit prejudice or a conscious intent to 

discriminate. (Ibid.; see also Eisenberg & Johnson, Implicit 

Racial Attitudes of Death Penalty Lawyers (2004) 53 DePaul 

L.Rev. 1539, 1540 [“But ideological commitment need not 

translate into racially unbiased evaluations, as a large 

accumulation of literature discussing social and cognitive 

psychology demonstrates.”].) Instead, a strong implicit bias score 

reveals only the presence of certain automatic, unconscious 

associations. (Ibid.) This is precisely why implicit bias presents 

such a challenge for the legal system: the system has historically 

been geared towards rooting out racial prejudice in its explicit 

forms, yet racial bias persists in implicit forms even among those 
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who consciously reject racial discrimination. (Stats. 2020, ch. 317, 

§ 2, subd. (i).) 

C. Why implicit bias poses a fundamental problem 
for criminal trials 

As noted above, implicit bias is both pervasive in the 

aggregate, measurable in individuals through tests like the IAT, 

but largely untraceable in specific examples of decision-making 

out in the real world. That is, unlike more overt forms of 

prejudice, implicit bias operates beyond conscious detection, often 

rendering its influence imperceptible to those who are affected by 

it. (Kang, Implicit Bias in the Courtroom, supra, 59 UCLA L.Rev. 

at pp. 1128-1135.) And because implicit biases are so difficult to 

detect, they can subtly but powerfully influence various stages of 

the criminal justice process. (Grosso, et al., supra, 65 Santa Clara 

L.Rev. at pp. 56-79.)  

Indeed, even though implicit bias operates on an 

unconscious level, it is no mere theory. Instead, implicit bias has 

a tangible effect on real-world judgments and behaviors. (Kang, 

Little Things Matter a Lot, supra, 153 Daedalus at pp. 193-201.) 

Scientific research consistently demonstrates this phenomenon in 

multiple domains, confirming that implicit biases (1) are 

triggered by certain words, images, or actions, and (2) influence 

how individuals perceive information and make decisions in 

various parts of life. (Ibid.; see also Greenwald & Newkirk, supra, 

153 Daedalus at pp. 174-182; Grosso, et al., supra, 65 Santa 

Clara L.Rev. at pp. 56-79; Levinson et al., Race and Retribution: 

An Empirical Study of Implicit Bias and Punishment in America 

(2019) 53 U.C. Davis L.Rev. 839, 873-879 [discussing how subtle 
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racial cues such as rap music or prison photos featuring a 

disproportionate number of Black prisoners made study 

participants less willing to address harsh punishment laws].)  

Still, the very nature of implicit bias means that its specific 

impact on any individual decision or verdict is generally 

unquantifiable. (Greenwald & Newkirk, supra, 153 Daedalus at 

pp. 174-182.) Accordingly, while scientific methods can confirm 

that implicit bias affects outcomes in the aggregate, it is 

impossible to pinpoint precisely how implicit bias might have 

influenced a particular result or to discern what the resolution of 

a given trial would have been if not for the introduction of 

implicit racial biases. (Ibid.; see also Kang, Little Things Matter a 

Lot, supra, 153 Daedalus at pp. 193-201; Kang, Implicit Bias in 

the Courtroom, supra, 59 UCLA L.Rev. at pp. 1128-1135.)  

Put another way, the difficulty in detecting implicit bias 

distinguishes it from the discrete evidentiary or instructional 

errors that courts address on a daily basis. That is, with 

conventional trial errors, courts are more readily able to identify 

the mistake, assess its impact on the proceedings, and weigh its 

significance against the totality of the evidence to determine 

prejudice. (Blackburn, supra, 61 Cal.4th at p. 1133 [“This court 

and the high court have applied harmless error analysis to a wide 

range of errors and have recognized that most errors can be 

harmless.”].)  

But the difficulty in quantifying the effect of implicit biases 

renders traditional prejudice analyses inadequate to address the 

problem, as the Legislature expressly noted when passing the 
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RJA. (Stats. 2020, ch. 317, § 2, subds. (i)-(j).) In other words, 

implicit bias is best understood not as an isolated mistake, but 

rather a subtle and pervasive field of influence, one whose total 

impact cannot be adequately captured by conventional review 

standards designed to focus on specific, particular errors. (See 

Greenwald & Newkirk, supra, 153 Daedalus at pp. 174-182; 

Kang, Little Things Matter a Lot, supra, 153 Daedalus at pp. 193-

201.) This unique challenge presented the legislators of 

California a difficult choice – either (1) ignore implicit bias 

entirely as legally non-cognizable because of its probabilistic 

nature or (2) recognize its reality, including its systemic 

influence, and not demand the sort of proof of “prejudice” that 

would be impossible to generate except in laboratory conditions. 

The Legislature reasonably chose the second option and enacted 

the RJA to provide this more fitting remedy. (Stats. 2020, ch. 317, 

§ 2, subds. (a), (c), (i).) 

Indeed, as the Legislature itself observed, implicit bias, just 

as much as intentional bias, may “inject racism and unfairness 

into proceedings,” thereby undermining the integrity and 

reliability of the trial process. (Stats. 2020, ch. 317, § 2, subd. (i).)  

The Legislature further noted that the impact of implicit racial 

bias at trial “cannot be measured simply by how much air time it 

received at trial or how many pages it occupies in the record,” 

since “[s]ome toxins can be deadly in small doses.” (Stats. 2020, 

ch. 317, § 2, subd. (a), quoting Buck v. Davis (2017) 580 U.S. 100, 

122.) This statement fully reflects the scientific consensus that 
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the harm caused by implicit bias can extend far beyond what we 

can immediately see. (Ibid.) 

Ultimately, the unchecked operation of implicit bias, in 

conjunction with historical, structural, and cultural forces, 

contributes significantly to racial disparities throughout society, 

including its criminal justice system, including disproportionate 

outcomes in capital cases. (Akinyemiju et al., A Latent Measure of 

Cultural Racism and Its Association with US Mortality and Life 

Expectancy (2025) Nature Human Behavior, 1-3, 8; Grosso, et al., 

supra, 65 Santa Clara L.Rev. at pp. 56-79; Galvan & Payne, 

Implicit Bias as a Cognitive Manifestation of Systemic Racism 

(2024) 153 Daedalus 106, 110-114.) It erodes public confidence in 

the justice system, and accordingly, it necessitates a robust 

legislative response. (Holder, supra, 153 Daedalus at pp. 15-16.) 

The RJA is that legislative response. (Stats. 2020, ch. 317, § 2, 

subds. (a)-(j).) 

II. The RJA’s remedial framework constitutes a sound 
legislative response to the problem of implicit bias 
and the many ways these biases can be triggered. 

A. When triggered, implicit bias may pervade an 
entire trial. 

As noted above, when implicit biases are activated, they 

can pervade the entire structure of a trial. (See Kang, Implicit 

Bias in the Courtroom, supra, 59 UCLA L.Rev. at pp. 1135-1152; 

Grosso, et al., supra, 65 Santa Clara L.Rev. at pp. 56-79; see also 

Blackburn, supra, 61 Cal.4th at p. 1136 [some errors affect “the 

framework within which the trial proceeds, rather than simply 

an error in the trial process itself.”].) That is, once activated, 
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implicit bias cannot be confined to a single, isolated incident or 

error. (Greenwald & Newkirk, supra, 153 Daedalus at pp. 174-

177; Kang, Little Things Matter a Lot, supra, 153 Daedalus at pp. 

193-201.) This may be likened to a filter interposed, such as rose-

colored glasses, which when worn, alter everything that we see. 

In this way, implicit biases may subtly affect every aspect of a 

criminal trial, fundamentally compromising the integrity of the 

proceeding. (Ibid.)  

Importantly, this influence can begin even before the 

evidence is presented, with jury selection becoming tainted either 

by the jurors’ own biases or through racial triggers subtly 

introduced by the attorneys. (See Kang, Implicit Bias in the 

Courtroom, supra, 59 UCLA L.Rev. at pp. 1142-1145 [discussing 

how implicit bias affects jurors]; Thompson, supra, 2018 Mich. St. 

L.Rev. at pp. 1277-1285 [discussing difficulties in addressing 

racial bias in voir dire].)  

Similarly, implicit bias can also shape jurors’ perceptions 

throughout the presentation of evidence, influencing how jurors 

interpret ambiguous information and assess the credibility of 

witnesses, particularly those who belong to racial or ethnic 

minority groups. (Kang, Implicit Bias in the Courtroom, supra, 59 

UCLA L.Rev. at pp. 1142-1145; Thompson, supra, 2018 Mich. St. 

L.Rev. at pp. 1277-1285.) And of course, implicit racial biases can 

be triggered by the arguments of counsel, where subtle language 

can activate the jurors’ existing unconscious biases. (Ibid.; see 

also Bowman, Confronting Racist Prosecutorial Rhetoric at Trial 

(2020) 71 Case W. Res. L.Rev. 39, 50-68 [discussing impact of 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt.



28 
 

racially coded prosecutorial rhetoric on jurors].) Indeed, it is well-

documented that calling a Black or Latinx defendant an “animal” 

or a “predator,” claiming that the defendant is a “hardcore gang 

member,” or comparing the defendant to a “Bengal Tiger” is 

extremely likely to trigger negative racial stereotypes in the 

minds of listeners. (See generally Pfeiffer & Hu, Deconstructing 

Racial Code Words (2024) 58 Law & Society Review 294 [arguing 

that racial code words like “animal” perpetuate negative racial 

stereotypes Black and Latinx people].)  

B. The impact of unremedied implicit bias in 
criminal proceedings.  

When implicit bias is allowed to operate unchecked, its 

impact on a jury trial or other criminal proceeding can be 

devastating. (Kang, Little Things Matter a Lot, supra, 153 

Daedalus at pp. 193-201; Glaser, supra, 153 Daedalus at pp. 152-  

155.) Consider, for example, the following simulation estimating 

the impact of implicit bias on an expected prison sentence:  

With plausible assumptions (a crime with a mean 
sentence of five years and a standard deviation of two 
years), implicit bias effect size of r = .10, and a five-  
round model (involving arrest, arraignment, plea 
bargain, trial, and sentencing), the simulation found 
that a Black criminal can expect a probabilistic 
sentence of 2.44 years versus a White criminal 
expecting 1.40 years. Remember that we must 
integrate this individual-level differential over the 
entire relevant population of criminal cases in any 
given year, which can run into the tens of thousands. 
Even if there were only one thousand cases of this sort 
per year, implicit bias would produce one thousand 
years of more Black imprisonment annually.  
 

(Kang, Little Things Matter a Lot, supra, 153 Daedalus at p. 198.) 
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Further, the harm caused by implicit bias stems precisely 

from its unique characteristics: implicit bias is pervasive, 

powerful, and amply demonstrated in the aggregate, yet it is 

essentially undetectable in any given individual case. (Greenwald 

& Newkirk, supra, 153 Daedalus at pp. 174-177; Kang, Little 

Things Matter a Lot, supra, 153 Daedalus at pp. 193-201; Kang, 

Implicit Bias in the Courtroom, supra, 59 UCLA L.Rev. at pp. 

1128-1132.) This combination of potency and undetectability can 

lead to arbitrary outcomes, as the precise influence of bias on a 

verdict or sentencing decision invariably remains obscured. 

(Kang, Implicit Bias in the Courtroom, supra, 59 UCLA L.Rev. at 

pp. 1135-1152; Grosso, et al., supra, 65 Santa Clara L.Rev. at pp. 

56-79.) Such arbitrary results, in turn, undermine the public’s 

confidence in the fundamental fairness and impartiality of the 

justice system. (Holder, supra, 153 Daedalus at pp. 15-16.)  

The scientific research thus firmly supports the 

Legislature’s conclusion that judicial integrity is compromised 

when implicit bias operates without an adequate remedy. (Stats. 

2020, ch. 317, § 2, subds. (i)-(j).) Indeed, the RJA provides a 

workable solution to the problem of implicit bias because it 

requires a violation to be tied to identifiable conduct by specific 

actors, thereby focusing on triggered, rather than general, 

implicit racial bias. (§ 745, subds. (a)(1), (a)(2).) But at the same 

time, the per se reversal rule eliminates the need to try to 

accomplish the impossible task of identifying the specific effect of 

a particular RJA violation on a given verdict. (§ 745, subd. (e).) In 

other words, the science fully supports the Legislature’s sound 
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judgment. Amici—researchers whose careers have been dedicated 

to studying implicit bias, and the Korematsu Center, joined by 

racial justice centers from law schools around this country—urge 

this Court to uphold the RJA’s per se reversal rule as a proper 

exercise of the Legislature’s law-making authority. (Simmons, 

supra, 96 Cal.App.5th at p. 338.) 

We note that per se reversal, just like the approach the 

Legislature adopted for race-based challenges of peremptory 

strikes, is not determinative of the ultimate outcome of guilt or 

innocence. Instead, the pragmatic, judicially workable rule 

provides, simply, a much-needed measure of fairness. 
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CONCLUSION 

Amici curiae urge this Court to show deference to the 

Legislature’s judgment in creating a remedy for RJA violations 

that is consistent with the scientific understanding of how 

implicit racial bias operates. 
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 The Center for Juvenile Law & Policy was founded in 2004 

to foster systemic reform within California’s juvenile justice and 

criminal legal systems by providing direct, holistic representation 

to justice-involved youth and indigent criminal defendants who 

entered the legal system as youth. Attorneys and social workers 

in the CJLP’s legal clinics train and supervise law students in 

zealously advocating for their clients in a variety of legal 

capacities. The CJLP also engages legal fellows who research and 

litigate critical social justice issues like unconstitutional policing 

and racial bias in the criminal legal system.  

The Loyola Anti-Racism Center is a nonprofit center within 

Loyola Marymount University Loyola Law School (LLS). LARC 

draws upon the multiple lawyering strategies of LLS’s diverse 

community members to challenge and transform legal regimes 
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scholarship and policy research, academic and policy forums, and 

on-the-ground clinical work to strengthen LLS’s real-world 

impact and advance criminal legal reform work. 

Both the CJLP and LARC have a longstanding interest in 

the fair and uniform administration of California criminal law, as 

well as in protecting the constitutional and statutory rights of 

those convicted of crimes. Laws governing racial bias are of 

critical importance to CJLP’s clients and criminal defendants 

across the state, as is the fair and consistent administration of 

new laws in all counties across the state.  

Amici contend that the proposed Amici Curiae brief will 

assist the Court in deciding the matter by outlining and 

analyzing United States and California Supreme Court precedent 

that has long held that racial bias error at trial is structural and 

is therefore not subject to a harmless error analysis on review. 

Further, this brief will argue that the addition of harmless error 

review would run afoul of the California Racial Justice Act 

(“RJA”) by compromising a criminal defendant’s right to a fair 

trial in which the state does not use race, ethnicity, or national 

origin to obtain a conviction or seek a specific sentence. 

 To achieve the RJA’s goal of rooting out racism in the 

criminal legal system, courts must reject racial bias, both explicit 

and implicit. But implicit bias is insidious, and its impact is 

incalculable, rendering a finding of harmlessness nearly 

impossible. Instead, Amici contend that the injection of racial 

bias undermines the very foundation, or structure, of a criminal 

trial.  
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As legal scholars, professors, and attorneys who practice 

daily in California’s criminal courts, the CJLP and LARC have an 

interest in ensuring the guarantees of the Fifth and Sixth 

Amendments to a fair trial in front of an impartial jury. The 

CJLP has an even stronger interest in protecting clients from a 

criminal legal system that tolerates racism and continues to 

impact people of color disproportionately.   

The proposed brief is enclosed.  
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INTRODUCTION 

In 2020, the California State Legislature passed the Racial 

Justice for All Act (“RJA”) with the express purpose of eradicating 

racial bias from California’s criminal legal system. Cal. Penal Code 

§ 745 (West 2023). In doing so, the people of California, through 

their elected representatives, declared, “Racism in any form or 

amount, at any stage of a criminal trial, is intolerable, inimical to 

a fair criminal justice system, is a miscarriage of justice under 

Article VI of the California Constitution, and violates the laws and 

Constitution of the State of California.” Assem. Bill No. 2542, § 2, 

subd. (i). Five years later, this Court is asked to review on appeal 

three cases which strike at the very heart of the RJA’s mandate, 

People v. Bankston (S044739), People v. Barrera (S103358), and 

People v. Chhuon (S105403). In all three cases, Appellants seek to 

challenge their convictions and sentences on the grounds that race 

was improperly injected into their criminal trials in violation of 

the RJA. Their claims are thus subject to the post-judgment 

provisions of the RJA. The statute makes clear that once a post- 

judgment claimant proves a violation of the RJA by a 

preponderance of the evidence, the court must impose one of the 

act’s enumerated remedies. Pen. Code, § 745, subds. (e)(2)(A)-(B).   

 After briefing and argument, this Court poses inter alia 

the following question: Is the Court required, under Article VI, 

Section 13 of the California Constitution, to amend the RJA to 

allow reviewing courts to apply a harmless error analysis to 

determine if a claimant is entitled to a remedy under the RJA? 

The answer to the Court’s question is no. Article VI, Section 
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13 of the California Constitution establishes that a reviewing 

court may not reverse a judgment unless it determines after a 

review of the entire case that the error resulted in a miscarriage 

of justice. Courts have long held that racial bias errors are 

structural or fundamental miscarriages of justice, thus obviating 

the need for a prejudice analysis. This Court should, therefore, 

find that a harmless error analysis is neither required by the 

California Constitution nor is it in line with legal precedent.   

Moreover, adding a harmless error analysis would be 

inconsistent with the intent of the Legislature and the people of 

California, who have made clear that racial bias and 

discrimination compromise the integrity of our criminal legal 

system and must be eliminated irrespective of individual case 

outcomes. Allowing reviewing courts to apply a harmless error 

analysis moves us further away from this goal.  

ARGUMENT 

 

I. THE CALIFORNIA CONSTITUTION DOES NOT 

REQUIRE A REVIEWING COURT TO APPLY 

HARMLESS ERROR ANALYSIS TO DETERMINE IF 

A CLAIMANT IS ENTITLED TO RELIEF UNDER 

THE RJA. 

 

A. Structural Errors are Not Subject to Harmless 

Error Review. 

A trial error that “did not contribute to the verdict” is 

deemed harmless. Chapman v. California, 386 U.S. 18, 24 (1967). 

However, a structural error, which “affect[s] the framework 
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within which the trial proceeds,” defies harmless-error analysis, 

Arizona v. Fulminante, 499 U.S. 279, 310 (1991). Thus, “When a 

structural error is...raised on direct review, the defendant is 

entitled to relief without any inquiry into harm.” Weaver v. 

Massachusetts, 582 U.S. 286, 286 (2017). 

This Court has long held that structural errors are 

miscarriages of justice “regardless of the state of the evidence,” 

and are not subject to harmless error analysis. People v. 

Blackburn, 61 Cal. 4th 1113, 1123 (2015) (Liu, J., concurring, 

joined by Werdegar, Cuéllar & Kruger, JJ.). To determine 

whether a defect in the trial proceeding amounts to a structural 

error, this Court and the high court have deemed an error 

structural when it: (1) Denies the defendant  an “orderly legal 

procedure,” People v. Cahill, 5 Cal. 4th 478, 501 (1993); (2) 

Undermines the structural integrity of the criminal tribunal, 

Vasquez v. Hillery, 474 U.S. 254 (1986); (3) Always results in 

fundamental unfairness, Weaver, 582 U.S. 286; or (4) “[A]ffects 

the framework within which the trial proceeds, rather than being 

simply an error in the trial process itself.” Id. at 295. Further, 

this Court has held that violations of statutory rights can 

constitute per se structural defects requiring reversal irrespective 

of the state of the evidence. Blackburn, 61 Cal. 4th at 1117 

(violation of statutory right to jury trial was per se structural 

error). Structural errors reach beyond an isolated error or its 

impact on an individual outcome and instead implicate larger 

societal or systemic concerns regarding the integrity of a criminal 

justice system and the substantive rights of the individuals 
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within it. 

 

B. Violations of the Racial Justice Act are 

Structural Errors. 

The RJA seeks to eliminate racial discrimination in 

criminal trials by prohibiting the state from seeking or imposing 

convictions and sentences on the basis of race, ethnicity, or 

national origin. Courts have held that the same types of racial 

discrimination the RJA prohibits constitute structural error. For 

example, racially biased exclusion from the petit jury or grand 

jury, and the presence of a racially biased prosecutor, juror, or 

judge, have all been deemed structural errors. Batson v. 

Kentucky, 476 U.S. 79 (1986) (prosecutor’s use of peremptory 

challenges to strike potential jurors solely on the basis of race 

violates the Equal Protection Clause of the Fourteenth 

Amendment);Vasquez, 474 U.S. 254 (criminal conviction must be 

reversed if the grand jury that indicted the defendant was 

selected in a racially discriminatory manner); Oyler v. Boles, 368 

U.S. 448, 456 (1962) (selective enforcement of a criminal statute 

based on race violates defendant’s equal protection rights); Dyer 

v. Calderon, 151 F.3d 970, 973 & n.2 (9th Cir. 1998) (en banc) 

(juror’s deliberate dishonesty during voir dire about matters 

bearing on potential bias violates defendant’s right to an 

impartial jury and required reversal); Tumey v. State of Ohio, 273 

U.S. 510, 523 (1927) (holding that it is a violation of the Due 

Process Clause for a judge to preside over a case in which they 

have a direct, personal, substantial financial interest); Norris v. 

United States, 820 F.3d 1261, 1266 (11th Cir. 2016) (finding that 
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petitioner had alleged sufficient facts demonstrating that the 

judge was biased against him and was entitled to an evidentiary 

hearing).  

1. The Legislature Deliberately Omitted Harmless 

Error Analysis in Prospective RJA cases. 

The RJA’s legislative history indicates that the drafters 

considered including harmless error review but ultimately 

decided against it. In a memorandum to Senator Anthony 

Portantino, then-Chair of the Senate Appropriations Committee, 

the Judicial Council of California expressed concern that 

Assembly Bill 2542 did not include a prejudice standard and 

cautioned that this omission could implicate Article VI, Section 

13 of the California Constitution. Nevertheless, the Council noted 

that “the author’s office has indicated that the constitution does 

not require a prejudice standard for Assem. Bill No. 2542.” 

Memorandum from Cory T. Jasperson, Dir., Gov’t Affairs, 

Judicial Council of Cal., to Sen. Anthony Portantino, Chair, S. 

Appropriations Comm. 2 (Aug. 17, 2020). The Council further 

stated that it, “[A]gree[d] that addressing structural errors 

caused by racial discrimination is a laudable goal.” Id. at 3. 

This memorandum is significant for several reasons. First, 

it confirms that the RJA’s authors considered the potential 

constitutional concerns related to Article VI, Section 13, yet 

deliberately declined to include a prejudice requirement. Second, 

by specifically characterizing the harms the RJA seeks to remedy 

as “structural errors,” the Judicial Council effectively 

acknowledged that the Legislature considered and rejected the 
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inclusion of a prejudice standard with full awareness of the 

constitutional implications. This Court, therefore, should defer to 

the Legislature’s intent. See Pac. Legal Found. v. Brown, 29 Cal. 

3d 168, 180 (1981) (“[T]he presumption of constitutionality 

accorded to legislative acts is particularly appropriate when the 

Legislature has enacted a statute with the relevant constitutional 

prescriptions clearly in mind.”).  

This is in step with other states’ high courts’ 

interpretations of similar statutes. North Carolina and Kentucky 

are the only states other than California to enact a Racial Justice 

Act, and neither statutory scheme permitted a harmless-error 

analysis. North Carolina’s statute provided that once a defendant 

demonstrated race was a “significant factor” in the decision to 

seek or impose the death penalty, the sentence had to be vacated 

and reduced to life without parole, with no statutory mechanism 

for the State to argue that the violation was immaterial. See N.C. 

Gen. Stat. § 15A-2012; State v. Ramseur, 843 S.E.2d 106, 144–47 

(N.C. 2020). Although North Carolina’s RJA was later repealed, 

the state supreme court has held that repeal could not 

retroactively extinguish claims already filed.  

Kentucky’s Racial Justice Act, still on the books, is likewise 

categorical. It requires relief if the defendant shows by clear and 

convincing evidence that race was a significant factor in the 

prosecutor’s decision to seek death, allowing rebuttal but not 

harmless-error review. See Ky. Rev. Stat. §§ 532.300–309. Yet 

because Kentucky has not imposed a death sentence in over a 

decade, its statute remains largely dormant. In both North 
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Carolina and Kentucky, the legislature was clear that a proven 

RJA violation is a structural defect in sentencing, requiring 

resentencing, not subject to harmless error review. 

 Unlike Kentucky, California is a capital punishment state. 

In fact, according to the most recent edition of the Legal Defense 

Fund’s “Death Row USA” report, California ranks fourth among 

states with the highest percentage of minorities (67.8%) on death 

row, following only Texas, Nebraska, and Louisiana. NAACP 

Legal Defense & Educational Fund, Death Row USA (Winter 

2016), available at https://deathpenaltyinfo.org/death- 

row/overview/death-row-usa (last visited, Sept. 22, 2035). In 

California, the state with the highest population of death row 

inmates, Black people are overrepresented at a rate of over five 

times that of the relative population, and white people are 

slightly underrepresented. 

1  Id., U.S. Census Bureau estimates for 

July 1, 2023, Public Policy Institute of California, available at: 

https://www.ppic.org/wp-content/uploads/JTF_PopulationJTF.pdf 

(last visited, Sept. 22, 2025); Cal. Dep’t. Corrections and Rehab., 

Condemned Inmate Summary (Sept. 10, 2025), available at 

https://www.cdcr.ca.gov/capital-punishment/condemned-inmate- 

summary-report/(Last visited, Sept. 22, 2025).  

Moreover, studies suggest that in California, the rate of 

cases reversed on appeal hovers around 5%, largely due to the 

heavy application of the harmless error doctrine. See Davies, T., 

Affirmed: A Study of Criminal Appeals and Decision-Making 

Norms in a California Court of Appeal, American Bar Foundation 

 
1  The U.S. Census Bureau estimates that in 2020, 6% of California’s population was 

Black; however, 32.87% of death row inmates are Black.  
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Research Journal, Summer, 1982, Vol. 7, No. 3, 543, 620 (1982). 

Through data collection and interviews with current and past 

appellate court justices, Davies found that “the low reversal rate 

[in California] stems in substantial part from the frequent 

application of the harmless error rule… [because it] tends to 

reduce the determination of many legal issues to triviality.” Id. at 

604. Davies posits that harmless error review creates a strong 

“proclivity to affirm” cases in appellate courts’ quest for finality 

and gives individual justices overly broad latitude to determine 

which kinds of error matter and which don’t. Id. 

The RJA drafters and the Legislators recognized the 

danger these issues would pose, given the severe consequences of 

over-sentencing members of particular minority groups to death. 

In other words, applying a harmless error analysis to cases with 

proven RJA violations would disproportionately risk the 

constitutional rights of those already overrepresented on 

California’s death row. This Court should, therefore, defer to the 

Legislature’s intentional rejection of a prejudice analysis in 

prospective RJA cases.  

 

C. Violations of the RJA are not Subject to 

Harmless Error Review. 

 The U.S. Constitution confers on criminal defendants the 

right to a fair trial before an impartial jury. U.S. Const. amend. 

V, VI. When racial bias is injected into a criminal trial, it 

undermines those guarantees. Legal precedent firmly establishes 

that when racially discriminatory conduct undermines the 

integrity of the criminal legal system, the resulting error 
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constitutes a structural defect—one that is not subject to a 

prejudice analysis. The fundamental principle underlying these 

decisions is that racial bias engenders particularly insidious 

harms and unique concerns that are incompatible with harmless 

error analysis. These concerns generally fall into two categories: 

(1) the difficulty in identifying and measuring the impact of 

explicit or implicit racial biases in a jury trial; and (2) the larger 

societal, historical, and institutional concerns surrounding racial 

bias and discrimination in our criminal legal system.  

 

1. The impact of racial bias on a jury is detrimental 

and cannot be proven harmless. 

In all three cases before this Court, racially discriminatory 

language was presented to the jury. An impartial jury—one that 

is not burdened by the racial bias introduced by the 

government—is essential to a functioning and trusted justice 

system. “The jury is a central foundation of our justice system 

and our democracy. Whatever its imperfections in a particular 

case, the jury is a necessary check on governmental power.” Peña- 

Rodriguez v. Colorado, 580 U.S. 206, 211 (2017). This Court and 

the U.S. Supreme Court have long held that errors threatening 

the impartiality of the jury are structural errors. This is for good 

reason. “The jury acts as a vital check against the wrongful 

exercise of power by the State and its prosecutors.” Powers v. 

Ohio, 499 U.S. 400, 411 (1991). When racial discrimination is 

presented to the jury, it irreparably infects the integrity of the 

jury’s verdict and “damages both the fact and the perception of 

this guarantee.” Id. It then becomes impossible for appellate 
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courts to measure its effect on that particular jury and public 

confidence in the jury system more broadly.  

2. Racial bias has an invisible and unquantifiable 

impact. 

The impact of racial bias and discrimination on a trial 

outcome cannot be adequately measured, and thus, racial bias 

error cannot be subject to harmless error analysis. Harmless 

error analysis requires a court to quantitatively assess a trial 

error. Arizona v. Fulminante, 499 U.S. 279, 308 (1991). The 

effects of some errors, however, are “simply too hard to measure.” 

Weaver, 582 U.S. at 295. Those errors are deemed structural. Id.  

An error that invites or incites racial bias is a structural 

error because it shapes perceptions of credibility, guilt, and 

punishment in ways that are imperceptible. See Dyer, 151 F.3d at 

973, fn.2 (“The presence of a racially biased juror cannot be 

harmless; the error requires a new trial without a showing of 

actual prejudice.”); Rose v. Clark, 478 U.S. 570, 577 (1986) 

(harmless error analysis applies only when the reviewing court 

can determine the error’s impact on the verdict.).  

Racial bias differs from ordinary evidentiary or procedural 

error because it does not impact only discrete portions of a trial 

record. Instead, it undermines the judicial process by shaping 

jurors’ perceptions of evidence. Turner v. Murray, 476 U.S. 28 

(1986). When racial bias is introduced to the jury, it is impossible 

to know how that metastasizes through deliberations and the 

verdict. A biased juror’s vote, for instance, cannot be dissected 

from the collective deliberations to determine whether prejudice 

altered the outcome. Jurors do not state whether racial prejudice 
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shaped their assessment of witness credibility, how much weight 

they gave particular evidence, or how they interpreted 

demeanor.   

In Batson, the Supreme Court recognized that when racial 

bias shapes a jury, the results are too unpredictable to calculate. 

476 U.S. 79 at 93. In Batson, the Court ruled that the 

prosecutor’s use of peremptory challenges solely on the basis of 

race violated the Equal Protection Clause of the Fourteenth 

Amendment. Id. The Court held that this violation constituted 

per se reversible error and did not consider whether the outcome 

of the trial would have been different in the absence of the error. 

Notably, the Court did not discuss prejudice or the potential 

impact of the error on the trial’s outcome. It was not calculable or 

relevant. Instead, the Court focused on its concern for the 

fundamental fairness and integrity of the trial process and 

reasoned, “by requiring trial courts to be sensitive to the racially 

discriminatory use of peremptory challenges, our decision 

enforces the mandate of equal protection and furthers the ends of 

justice.” Id. at 99. 

In Vasquez, 474 U.S. at 263, the Court used similar 

reasoning to reject the government’s argument that racial bias in 

grand jury selection was harmless error. The government argued 

that Hillery’s subsequent fair trial and conviction cured any error 

in the underlying grand jury selection. The Court disagreed, 

holding that when an “error calls into question the objectivity of 

those charged with bringing a defendant to judgment, a 

reviewing court can neither indulge a presumption of regularity 
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nor evaluate the resulting harm.” Id. at 263. Because the 

offending judge’s motivations were hidden from view or 

unascertainable, the Court held that it must presume that the 

entire process was impaired, and the error required reversal. Id. 

(“[W]hen a petit jury has been selected upon improper criteria or 

has been exposed to prejudicial publicity, we have required 

reversal of the conviction because the effect of the violation 

cannot be ascertained.”)   

In Peters v. Kiff, 407 U.S. 493 (1972), the Court reversed on 

equal protection grounds a state conviction of a white defendant 

when Black jurors had been arbitrarily excluded from grand and 

petit jury service. The state argued that the error was harmless 

because the defendant was not Black. Id. at 503. The plurality 

opinion of Justice Marshall rejected the argument, stating that 

the exclusion had a “potential impact that is too subtle and too 

pervasive to admit of confinement to particular issues or 

particular cases.” Id. It concluded that the “exclusion deprives the 

jury of a perspective on human events that may have 

unsuspected importance in any case that may be presented.” Id.  

The Court’s reasoning applies just the same to racial bias 

that the government introduces to the jury. The court in Peters 

warned that “the opportunity to appeal to race prejudice is latent 

in a vast range of issues, cutting across the entire fabric of our 

society.” Id. The RJA was designed to protect defendants from the 

unknowable and often subtle ways that racial bias can affect 

people, including jurors, when it is introduced. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt.



21 
 

 In Buck v. Davis,580 U.S. 100 (2017), the high court held 

that the impact of racial bias cannot be measured, even in cases 

where the biased language is explicit. In Buck, defense counsel 

called a forensic psychologist to testify that Mr. Buck was 

unlikely to commit future violence in prison. Id. at 107. However, 

the doctor also testified that because he was Black, Mr. Buck was 

at a higher risk for violence. Id. Buck held, “[W]hen a jury hears 

expert testimony that expressly makes a defendant’s race directly 

pertinent on the question of life or death, the impact of that 

evidence cannot be measured simply by how much airtime it 

received at trial or how many pages it occupies in the record. 

Some toxins can be deadly in small doses.” Id. at 121.  

Here, like in Buck, explicit language used at trial “appealed 

to a powerful racial stereotype—that of black men as ‘violence 

prone,’ the impact of which cannot be adequately measured. Id.; 

see also United States v. Cruz, 981 F.2d 659, 663-664 (2d Cir. 

1992) (“Injection of a defendant’s ethnicity into a trial as evidence 

of criminal behavior is self-evidently improper and prejudicial for 

reasons that need no elaboration here.”); People v. Gutierrez, 2 

Cal. 5th 1150 (2017) (reaffirming that racial prejudice introduces 

an indeterminate influence into deliberations—one that defies 

judicial quantification). This Court should not stray from the long 

line of precedent established by the Supreme Court. Because the 

impact of the racial language used in the cases before this Court 

cannot be determined with the level of confidence required when 

a defendant’s liberty is at stake, this Court should find that the 

RJA violations asserted amount to structural errors.  
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3. Implicit racial bias defies harmless error analysis. 

Unlike explicit bias, implicit bias is “unstated and 

unrecognized and operates outside of conscious awareness.” 

United States v. Ray, 803 F.3d 244, 259-60 (6th Cir. 2015) 

(internal citations omitted) (recognizing the “proven impact of 

implicit biases on individuals’ behavior and decision-making” 

while considering how referring to Defendant’s charges as “felon 

in possession” may have unfairly prejudiced the jury). They are 

“hidden, cognitive, or automatic biases,” but “pervasive and 

powerful. . . [and] much more difficult to ascertain, measure, and 

study than explicit biases.” Id.  

Applying a harmless error standard to RJA violations 

brought about by appeals to implicit bias demands an impossible 

task: determining the extent to which unconscious thought 

processes triggered by subtle, racially charged allusions infected 

the criminal justice process.  

The U.S. Supreme Court has repeatedly recognized that a 

trial judge’s ability to impanel an impartial jury relies largely on 

her immediate perceptions. See e.g. People v. Taylor, 5 Cal. App. 

4th 1299, 1312 (1992); see also Rosales-Lopez v. United States, 

451 U.S. 182, 188 (1981). Thus, appellate courts face two 

substantial hurdles in remedying implicit RJA violations: first, 

that implicit racial references must be recognized as racial 

references before they can be addressed; and second, the inability 

to glean from trial transcripts a “sense of timing, intonation, or 

juror reaction.” Praatika Prasad, Implicit Racial Biases in 

Prosecutorial Summations: Proposing an Integrated Response, 86 
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Fordham L. Rev. 667 (2018) at 3117.  

Reviewing courts cannot speculate as to what may or may 

not have activated bias in the judge or jury with nothing to 

inform them but an inanimate record. To establish by a 

preponderance of the evidence that racial animus was exhibited 

at trial is as far as the inquiry should extend. A reviewing court 

will never be able to assess the way racial bias affected the 

outcome accurately. See DeBrota, Steven D., Arguments 

Appealing to Racial Prejudice: Uncertainty, Impartiality, and the 

Harmless Error Doctrine, Ind. L. J.: Vol. 64: Iss. 2, Article 6 

(1989) at 479. Jurors themselves are often unaware when implicit 

bias is influencing their decisions. Because “[b]ias is seldom overt 

and admitted” and more often “lies hidden and beneath the 

surface,” People v. Taylor, 5 Cal. App. 4th at 1312-1313 (quoting 

Smith v. Phillips, 455 U.S. 209, 221, 222 (1982) (conc. opn. by 

O’Connor, J.)), the “‘simplest of racial cues’ can automatically 

evoke racial stereotypes and affect the way jurors evaluate 

evidence.” Prasad, Implicit Racial Biases in Prosecutorial 

Summations, at 3101-02. When prosecutors insert racially coded 

language into a trial, it activates, often subconsciously, jurors’ 

implicit biases lying beneath the surface. Id. at 3094. 

The same is especially true for racialized animal imagery. 

By using similes that implicitly allude to race, prosecutors appeal 

to stereotypes that have historically been deployed to paint 

people of color as having animalistic tendencies and “conjure up 

violent images about the defendant in jurors’ minds.” Id. at 3105- 

06. This subtle manipulation of jurors’ objectivity can often be 
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more dangerous than overtly racist comments, for jurors are not 

then on notice to self-regulate how stereotypes and other race- 

based assumptions may be affecting their judgment. Id. at 3101- 

02. 

As a result, existing safeguards to protect a criminal 

defendant from implicit racial biases are inadequate. For 

example, jury instructions demanding that jurors make unbiased 

decisions despite their inherent implicit biases cannot be relied 

upon to safeguard a defendant’s constitutional rights effectively. 

See Judicial Council of California Criminal Jury Instruction 209. 

In Peña-Rodriguez v. Colorado, 580 U.S. 206 (2017), the Court 

emphasized that racial bias is so corrosive that even ordinary 

safeguards like voir dire, jury instructions, or even appellate 

review cannot be trusted to reveal or contain it.  

As such, subjecting RJA violations, which recognize the 

limitations of these procedural safeguards, to harmless error 

analysis would render the statute toothless against the harms 

associated with implicit racial bias. 

4. Racial Discrimination Undermines the Purpose 

of a Jury Trial. 

When enacting the RJA, the California Legislature 

recognized that not only does discrimination affect individual 

outcomes, but it also “undermines public confidence in the 

fairness of the state’s system of justice and deprives Californians 

of equal justice under law.” Assem. Bill No. 2542, § 2, subd. (a). 

This is consistent with precedent recognizing the erosive effect of 

racial bias on the entire jury system. “The right to a fair and 

impartial jury is one of the most sacred and important of the 
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guaranties of the Constitution. Where it has been infringed, no 

inquiry as to the sufficiency of the evidence to show guilt is 

indulged and a conviction by a jury so selected must be set aside.” 

People v. Wheeler, 22 Cal. 3d 258, 283 (1978) (citing People v. 

Riggins, 159 Cal. 113, 120 (1910)). The Legislature also 

acknowledged that “implicit bias, although often unintentional 

and unconscious, may inject racism and unfairness into 

proceedings,” in undetectable ways when it enacted the RJA. 

Assem. Bill No. 2542, § 2(i). Its solution was clear: a mandatory 

remedial scheme that does not attempt to quantify the 

unquantifiable. Id.  

Like in Vasquez, the impact of racial bias on Bankston, 

Barrera, and Chhuon’s trials is unascertainable beyond a 

reasonable doubt or within a reasonable probability and therefore 

requires reversal. In all three cases, racially charged language 

was presented to the jury, but it would be impossible to 

determine the impact of such language on the outcome. As such, 

the RJA violations in all three cases defy harmless error analysis 

because the Court cannot simply excise these errors from the 

court record whilst analyzing the strength of the remaining 

evidence.  

Further, the defendants in Bankston, Barerra, and Chhuon 

are arguably in a stronger position than Hillery because they did 

not have fair trials following a biased indictment. In line with the 

Vasquez Court’s holding, this Court should presume that the 

entire process was impaired, and their convictions must be 

reversed.   
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D. Applying Harmless Error Review to RJA 

Violations would Pose Serious Societal, 

Historical, and Institutional Concerns.   

The high court’s decisions on race-based structural errors 

were not reached in a legal vacuum. These decisions make clear 

that larger societal concerns anchored and animated the Court’s 

reasoning. It is indisputable that racial discrimination occupies a 

particularly pernicious place in our nation’s past and present. As 

the high court noted in Peña-Rodriguez, racial bias and 

discrimination “implicates unique historical, constitutional, and 

institutional concerns and, if left unaddressed, would risk 

systemic injury to the administration of justice.” 580 U.S. 206 at 

224. When a court permits any party to invite racial biases into a 

criminal legal proceeding, it not only violates the criminal 

defendant’s due process and equal protection rights, but it also 

threatens public confidence in the criminal legal system. As the 

Second Circuit aptly stated, 

“[m]ore than just harm to the individual defendant is 

involved…For the introduction of racial prejudice into a 

trial helps further embed the already too deep impression 

in public consciousness that there are two standards of 

justice in the United States, one for whites and the other 

for [B]lacks. Such an appearance of duality in our recently 

troubled times is, quite simply, intolerable from the 

standpoint of the future of our society.” United States ex rel. 

Haynes v. McKendrick, 481 F.2d 152, 157 (2d Cir. 1973).  

 

 The Fifth Amendment guarantees a criminal defendant’s 

right to a fair trial. U.S. Const. amend. V. Axiomatic to this right 

is the requirement that a defendant’s guilt or innocence be 

determined by an impartial jury based on the evidence provided 
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irrespective of the defendant’s race, ethnicity, or national origin. 

Courts treat errors that implicate race with caution, and the 

presumption should be that errors that invite racial bias or 

discrimination into a criminal legal proceeding should be deemed 

structural errors incompatible with harmless error analysis.  

When racial bias or discrimination is allowed to permeate a 

defendant’s criminal proceeding, it perpetuates community harm 

by reinforcing stigmas attached to minority groups. This Court 

has expressed its concern with legal errors that have the 

potential to further stigmatize vulnerable communities. While 

not asked to review an error that implicated racial bias, in 

Blackburn, this Court expressed its concern that allowing counsel 

to waive a defendant’s right to a jury trial would further 

stigmatize defendants with mental health disorders, 

“Although we have not held that mentally disordered 

offenders have a state or federal constitutional right to a 

jury trial in commitment extension proceedings, this court 

and the high court have long recognized that such 

proceedings threaten the possibility of lasting stigma and a 

significant deprivation of liberty.” Blackburn, 61 Cal. 4th at 

1134.  

Violations of the RJA should be analyzed through the same lens 

as Blackburn. First, unlike in Blackburn, the RJA explicitly 

creates a statutory right for all criminal defendants: the right to 

a fair criminal proceeding in which the state may not use the 

defendant’s race, ethnicity, or national origin to obtain a 

conviction or seek a specific sentence. Second, it is irrefutable 

that there are deep-rooted stigmas that continue to harm 

communities of color. Third, we cannot ignore that criminal 
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proceedings are public proceedings. Members of the community, 

whether tied to the specific case on trial or not, may attend. What 

could pose a greater threat to the structure, integrity, or public 

perception of our criminal legal system than allowing a child, a 

neighbor, or a family member to attend a criminal proceeding in 

which a person from their community is denigrated and 

dehumanized down to that of a jungle animal? When these 

stigmas enter a criminal legal proceeding, in any form or degree, 

it amounts to a structural error that must be reversed.  

CONCLUSION 

Race-based errors are different. The Supreme Court has 

declared, “All forms of improper bias pose challenges to the trial 

process,” and courts therefore must “treat racial bias with added 

precaution.” Peña-Rodriguez, 580 U.S. at 209. Appellate courts 

cannot and should not be handed the impossible task of 

determining how racial bias has affected an outcome once an RJA 

violation is established. For the foregoing reasons, Amici 

respectfully requests that this Court find that harmless error 

analysis does not apply to RJA violations.  
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APPLICATION FOR LEAVE TO FILE  
BRIEF OF AMICUS CURIAE 

I. INTRODUCTION 

Pursuant to California Rules of Court, rule 8.487, 
subdivision (e), Assemblymember Ash Kalra (the 
“Assemblymember”) respectfully requests leave to submit the 
attached Amicus Curiae Brief in support of Defendant-Appellant 
in the above-captioned case. On June 12, 2025, this Court vacated 
the submission of cause in order to allow for supplemental 
briefing on three questions regarding the scope of the Racial 
Justice Act. The Court advised that amicus briefs addressing the 
three questions may be filed by August 11, 2025.  Defendant-  

Appellant requested a 40-day extension of the briefing schedule. 
That motion was granted by the court on August 5, 2025, 
extending the due date for amicus briefs to September 25, 2025. 
This Application is therefore timely made. 

II. THE NATURE OF THE ASSEMBLYMEMBER’S 
INTEREST 

The Assemblymember was the primary legislative author of 
the California Racial Justice Act of 2020 (the “Act”), which 
established the statutory provision whose meaning is at issue in 
the above-captioned case. This Court asked the parties to weigh 
in on three questions, and invited amicus briefs addressing those 
questions: 

1) Once a violation of Penal Code section 745, subdivision 
(a)(2) is established on direct appeal, is an analysis for 
harmless error required under article VI, section 13 of the 
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California Constitution before relief can be granted under 
Penal Code section 745, subdivision (e)(2), regardless of 
whether there is a statutory obligation to conduct a 
harmless error analysis under Penal Code section 745? 

2) Does the Legislature have authority to declare that certain 
errors are a “miscarriage of justice” within the meaning of 
article VI, section 13 of the California Constitution and 
thereby obligate courts to reverse a judgment whenever 
such an error is found, even when the error in question 
would otherwise be subject to review for harmless error? 

3) If a Racial Justice Act violation has occurred, is the 
defendant ineligible for the death penalty under Penal 
Code section 745, subdivision (e)(3) regardless of whether 
the violation was prejudicial? If so, would reversal of a 
death judgment under Penal Code section 745, subdivision 
(e)(3) without possibility of retrial on penalty be barred by 
the “Briggs Initiative” (Prop. 7, as approved by voters, Gen. 
Elec. (Nov. 7, 1978))? 

As further described below, Assemblymember Kalra submits 
that, considering the Act’s statutory text and policy goals, the 
Legislature intended and was authorized to designate the errors 
defined in the act as a “miscarriage of justice” not subject to 
harmless error review. 

No party or counsel for a party in the pending appeal 
authorized any part of this proposed amicus curiae brief or made 
any monetary contributions intended to fund the preparation or 
submission of the brief. No person or entity other than the 
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Assemblymember or his counsel in the matter have made any 
monetary contribution intended to fund the preparation or 
submission of the proposed amicus curiae brief. 

III. CONCLUSION 

For the foregoing reasons, the Assemblymember 
respectfully requests permission to file the accompanying amicus 

curiae brief in support of Defendant-Appellant. 
 

Dated: 
 
 

Respectfully submitted, 
 
/s/ Nathan D. Shaffer  

 Nathan D. Shaffer  
(SBN 282015) 
Amanda H. Schwartz 
(SBN 349625) 
ORRICK, HERRINGTON & 
    SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA 94105 
(415) 773-5700 
nshaffer@orrick.com 
aschwartz@orrick.com 
 

Counsel for Amicus Curiae Assemblymember Ash Kalra 
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BRIEF OF ASSEMBLYMEMBER ASH KALRA AS AMICUS 
CURIAE IN SUPPORT OF DEFENDANT-APPELLANT 

INTRODUCTION 

The California Racial Justice Act (“the Act”) is a historic 
law that fundamentally seeks, in the Legislature’s words, to 
“eliminate racial bias from California’s criminal justice system.” 
(Stats. 2020, ch. 317, § 2, subd. (i).) At the Act’s core is a simple 
yet powerful principle: “The state shall not seek or obtain a 
criminal conviction or seek, obtain, or impose a sentence on the 
basis of race, ethnicity, or national origin.” (Pen. Code, § 745, 
subd. (a).) To carry out its declared intent to eliminate racial bias 
from California’s criminal justice system, the Legislature sought 
to eliminate racially discriminatory practices (in addition to 
intentional discrimination), without exception. In other words, 
racial bias is itself such an egregious harm that no further 
prejudice to the defendant is necessary to warrant remedy. The 
Legislature therefore defined the injection of racial bias into a 
criminal proceeding as an unconstitutional “miscarriage of 
justice” and provided remedies accordingly.  

ARGUMENT 

The Court’s “fundamental task” in interpreting the Act “is 
to ascertain the aim and goal of the lawmakers so as to effectuate 
the purpose of the statute.” (Sacks v. City of Oakland (2010) 190 
Cal.App.4th 1070, 1082.) The Court must look to the statutory 
language, legislative history, and purpose to ascertain legislative 
intent. (See Cal. Highway Patrol v. Superior Court (2006) 135 
Cal.App.4th 488, 507.) Here, the language of the statute itself 
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and the legislative history make it clear that a defendant need 
not be prejudiced by the injection of racial bias into his criminal 
proceeding in order to be entitled to the statutorily prescribed 
remedies.  

The Legislature was well within its authority to pass such 
legislation. There is no Constitutional limitation that precludes 
the Legislature from classifying specific harms, such as racial 
bias, as a miscarriage of justice. Nor did the Legislature act in a 
vacuum. Racial bias in criminal proceedings had proved to be 
indelible under existing approaches. Disparate results based on a 
defendant’s race persisted and were observable at a statistical 
level statewide. Those statistics were collected and reported by 
the Committee on Revision of the Penal Code (“CRPC”), which 
was established by the Legislature and the Governor to, among 
other things, collect data and study all aspects of criminal law 
and procedure in the state, and make recommendations to 
improve the Penal Code. Based on CRPC’s findings and similar 
information and data, the Legislature determined that further 
steps were necessary to address racial bias, and one considered 
step taken by the Legislature was to pass the Act.  

I. THE LEGISLATURE DETERMINED THAT RACIAL 
BIAS WAS SUFFICIENT TO WARRANT RELIEF 
UNDER THE ACT.  

“The touchstone of statutory interpretation is the probable 
intent of the Legislature. When interpreting a statute, we must 
ascertain legislative intent so as to effectuate the purpose of a 
particular law.” (Hale v. S. Cal. IPA Med. Grp., Inc. (2001) 86 
Cal.App.4th 919, 924.) In enacting the Racial Justice Act, the 
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California Legislature was unequivocal that “racism in any form 
or amount, at any stage of a criminal trial, is intolerable.” (Stats. 
2020, ch. 317, § 2, subd. (i).) To interpret the Racial Justice Act as 
only allowing relief if the defendant was prejudiced would be 
antithetical to the Legislature’s purpose because it would allow 
some threshold level of racial bias to be acceptable. The 
Legislature did not include a prejudice requirement in the 
statute, and the California Constitution does not otherwise 
impose one. This Court should therefore interpret the Act 
consistent with the Legislature’s intent, and allow relief under 
the Act regardless of the impact the violation had on the outcome 
of the trial. 

A. The Racial Justice Act Was Enacted To 
Eliminate All Racial Bias. 

At the time the Act was introduced, a criminal defendant 
could successfully challenge his conviction only if he could 
demonstrate that “decisionmakers in his case acted with 
discriminatory purpose”—that is “‘because of,’ not merely ‘in spite 
of,’ [that action’s] adverse effects upon an identifiable group.” 
(McCleskey v. Kemp (1987) 481 U.S. 279, 292-93, 298 [quoting 
Personnel Administrator of Massachusetts v. Feeney (1979) 442 
U.S. 256, 279], emphasis omitted.) That standard was 
“unreasonably high” and “almost impossible to meet without 
direct proof that the racially discriminatory behavior was 
conscious, deliberate and targeted.” (Sen. Rules Com., Off. of Sen. 
Floor Analyses, 3d reading analysis of Bill No. AB 2542 (2019-  

2020 Reg. Sess.) Aug. 26, 2020, pp. 8-9 [citing McCleskey, supra, 
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481 U.S. 279]; see also Barnes & Chemerinsky, What Can Brown 

Do for You?: Addressing McCleskey v. Kemp as a Flawed 

Standard for Measuring the Constitutionally Significant Risk of 

Race Bias (2018) 112 Nw. L.Rev. 1293, 1306.) Even worse, “the 
decisions of the courts that explicitly forbade racist prosecutorial 
discourse did not destroy the incentive to engage in this practice 
rather, they merely created an incentive for prosecutors to avoid 
being caught.” (Alford, Appellate Review of Racist Summations: 

Redeeming the Promise of Searching Analysis (2006) 11 Mich. J. 
Race & L. 325, 327.) 

In response to this exceedingly high threshold to 
demonstrate racial animus, courts “countenance[d] racially 
biased testimony … and arguments in criminal trials.” (Stats. 
2020, ch. 317, § 2, subd. (d).) For example, the Legislature 
observed that the Ninth Circuit Court of Appeals upheld a 
conviction based in part on an expert’s testimony that people of 
Indian descent are predisposed to commit bribery. (Stats. 2020, 
ch. 317, § 2, subd. (d) [citing United States v. Shah (9th Cir. 2019) 
768 F. App’x 637, 640].) The Ninth Circuit likewise upheld a 
conviction where the defendant’s own attorney used “racial 
epithets … in reference to minority clients.” (Mayfield v. 

Woodward (9th Cir. 2001) 270 F.3d 915, 924-25 [cited in Stats. 
2020, ch. 317, § 2, subd. (d)].) And this Court deferred to the 
ruling of a judge who made racially biased comments during jury 
selection. (People v. Williams (2013) 56 Cal.4th 630, 652 [cited in 
Stats. 2020, ch. 317, § 2, subd. (d)].)  
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Contemporary jurisprudence also “tolerate[d] the use of 
racially incendiary or racially coded language, images, and racial 
stereotypes in criminal trials.” (Stats. 2020, ch. 317, § 2, subd. (e) 
[citing People v. Powell (2018)  6 Cal.5th 136, 182-83 (prosecutor’s 
comparison of the defendant to a Bengal tiger was an appropriate 
“caution [to] the jury against judging defendant solely based upon 
his calm demeanor in the courtroom.”)]; see also ibid. [citing 
Duncan v. Ornoski (9th Cir. 2008) 286 F. App’x 361, 363 (holding 
that, while comparison of defendant to Bengal tiger was “highly 
offensive and inappropriate,” it did not “‘so infect[] the trial with 
unfairness as to make the resulting conviction a denial of due 
process.’” [quoting Darden v. Wainwright (1986) 477 U.S. 168, 
181])].) 

This systemic indifference to all but the most overt forms of 
racism resulted in “‘jaw-dropping’ racial disparities in sentencing 
across the state” of California. (Committee on Revision of the 
Penal Code, Annual Report and Recommendations 2020 at 5 
(2020) 
<https://clrc.ca.gov/CRPC/Pub/Reports/CRPC_AR2020.pdf> 
[quoting Committee on Revision of the Penal Code, Meeting on 
Jan. 24, 2020, 0:01:12-0:02:00].) “Controlling for conviction 
history and current offense, Black men convicted of a felony were 
still 42 percent more likely to be sentenced to prison than a white 
man convicted of a felony” and “Latino men convicted of a felony 
were 32.5 percent more likely to be sent to prison.” (Assem., 3d 
reading analysis of Bill No. AB 256 (2021-2022 Reg. Sess.) May 
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25, 2021, p. 2;  1   see also Assem. Com. on Public Safety, Rep. on 
Bill No. AB 256 (2021-2022 Reg. Sess.) Mar. 22, 2021, p. 7 
[summarizing findings from the California Committee on the 
Revision of the Penal Code’s first annual report showing the 
racial disparities in punishment and convictions].) In 2020, over 
80% of people in prison for robbery in California were people of 
color, far exceeding their proportion of the state’s overall 
population. (CRPC 2020 Report, supra, at p. 32). And “[o]ver 92% 
of people sentenced to prison for a gang enhancement” were 
Black or Latinx, despite California’s “‘uniquely large population 
of white supremacist gangs.’” (Id. at p. 38; see generally id. at pp. 
39-41, 45, 50 [charts showing disproportionate impact of sentence 
enhancements on people of color].)  

The disparities are not limited to imprisonment. In 
November 2021, the Committee for the Revision of the Penal 
Code noted that “studies about racial bias in the administration 
of the death penalty are remarkably consistent across time 
periods and research designs and show a consistent theme: race 
often determines when the death penalty is sought and when it is 
imposed.” (Committee on Revision of the Penal Code, Death 

Penalty Report (Nov. 2021) (“Death Penalty Report”), p. 19 
[quoting UCLA School of Law Professor Sherod Thaxton], pp. 19-  

24 [reviewing studies conducted statewide and in individual 
counties].) “[D]ecades of research have shown disturbing racial 

 
1   Assembly Bill 256 is a 2022 amendment to the Act that made the 
Act “apply … retroactively, to ensure equal access to justice for all.” 
(Stats. 2022, ch. 739, § 1.) 
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disparities in who is sentenced to death,” with “people of color” 
comprising “68% of death row.” (Id. at 9; see also id. at 20 
[“[R]acial and ethnic stereotypes directed which type of murders 
were labelled as especially egregious.”].)  And one third of people 
on death row in the state are Black, “despite accounting for only 
6.5% of California’s population.” (Ibid.)  

Faced with this extensive and compelling evidence that 
criminal prosecutions and sentences in California are not always 
race neutral and the Supreme Court’s admonition in McCleskey 
that “legislative bodies” are best positioned to combat implicit 
and systemic “racial bias,” 481 U.S. at 315, 319, the Legislature 
passed the Act in 2020 to “eliminate racial bias” whether express 
or implicit, “from California’s criminal justice system.” (Stats. 
2020, ch. 317, § 2, subd. (i).).  

This groundbreaking law seeks to reduce or eliminate 
convictions and sentences that differ based solely on race, 
ethnicity, or national origin. Specifically, the Act directs that 
“[t]he state shall not seek or obtain a criminal conviction or seek, 
obtain, or impose a sentence on the basis of race, ethnicity, or 
national origin.” (Pen. Code, § 745, subd. (a).) In contrast to the 
McCleskey holding, the provisions in the Act dramatically expand 
the ways a defendant can show discrimination. Under the Act, 
defendants in California no longer need to prove intentional 
discrimination in their case to bring a claim of racial bias, 
as McCleskey required. Instead, defendants can now establish 
racial bias by relying on statistical data showing racial 
disparities in the charging, conviction, or sentencing process of 
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other defendants who share their race. Additionally, a violation of 
the Act can be established “whether or not [bias was] purposeful.” 
This language changes the “discriminatory purpose” requirement 
set out in McCleskey to allow for a showing of implicit bias to be 
sufficient grounds for a challenge based on discrimination. As 
stated in the bill, the Legislature does not seek “to punish this 
type of bias, but rather to remedy the harm to the defendant’s 
case” and “to reject the conclusion that racial disparities within 
our criminal justice [system] are inevitable [as articulated 
in McCleskey], and to actively work to eradicate them.” (Stats. 
2020, ch. 317, § 2, subd. (i).) 

B. The Legislature Did Not Include A 
Requirement For Prejudice Beyond Racial Bias 
In The Statute. 

To best effectuate its intended purpose of eliminating all 

racial bias—not just subjectively harmful racial bias—the 
legislature drafted a statute that tied relief directly to a finding 
that a violation occurred, regardless of whether such violation 
impacted the outcome of the proceeding. “[T]he statutory 
language … generally is the most reliable indicator of legislative 
intent.” (Allen v. Sully-Miller Contracting Co. (2002) 28 Cal.4th 
222, 227.) Here, the statute is clear on its face that a harmless 
error analysis is not required. 

In drafting the Act, the Legislature declined to require that 
a violation cause harm, beyond the injection of racial bias into a 
proceeding, in order for a defendant to be eligible for relief. 
Neither the acts that constitute a violation nor the defendant’s 
entitlement to a remedy requires a finding that the outcome of 
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the case was impacted in any way. “The Act sets forth four 
categories of conduct, any of which, if proved, is enough to 
‘establish’ a violation of section 745, subdivision (a).” (Young v. 

Superior Court (2022) 79 Cal.App.5th 138, 147.) The first two 
categories focus on specific actions by key participants in a 
defendant’s case. These apply if an attorney, expert witness, 
judge, police officer, or juror exhibits bias or animus, or uses 
discriminatory language, toward the defendant. (Pen. Code, 
§ 745, subd. (a)(1)-(2).) Under the third category, the defendant 
must show they were charged or convicted of a more serious 
offense than individuals of a different race. (Id., § 745, subd. 
(a)(3).) The fourth applies to sentencing, where a longer or more 
severe sentence was imposed on the defendant than other 
similarly-situated individuals. (Id., § 745, subd. (a)(4).) Each is 
agnostic as to whether implicit or explicit bias in fact resulted in 
a different outcome for a particular defendant; under the first two 
categories, that the relevant parties used prohibited language at 

all is sufficient to establish a violation. And under the third and 
fourth categories, it is sufficient to show that the end result fell 
outside the norm, regardless of whether it can be proven that it 
was a direct result of racial bias toward this particular 
defendant. 

Once a violation is established, subsection (e) mandates 
that “the court shall impose a remedy.” (Id. § 745, subd. (e), 
italics added.) The remedy is by right and is triggered by a 
finding of violation, not by a finding that the violation resulted in 
a worse outcome for the defendant. (People v. Simmons (2023) 96 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt.

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES745&originatingDoc=Id874bfd0484411eea38591ac9832742f&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=28198af9e54b445b8fb042dc8914b0a2&contextData=(sc.Search)#co_pp_8b3b0000958a4


 

20 

Cal.App.5th 323, 337 [“The statute forecloses any traditional 
case-specific harmless error analysis.”]; see also ibid. [“The 
imposition of a remedy does not depend on a finding of actual 
harm or prejudice to the defendant’s case.”], citation omitted.) 
That mandate is consistent with the Legislature’s determination 
that “racism in any form or amount, at any stage of a criminal 
trial, is intolerable, inimical to a fair criminal justice system” and 
is an unconstitutional “miscarriage of justice.” (Stats. 2020, ch. 
317, § 2, subd. (i).)  

Moreover, in 2022, the Legislature amended section 745 to 
add subdivision (k) which expressly allows for a prejudice 
analysis, but only in a narrow class of habeas petitions. “For 
petitions that are filed in cases for which judgment was entered 
before January 1, 2021, and only in those cases,” a “petitioner” 
raising a claim under subdivisions (a)(1) or (a)(2) is entitled to 
relief “unless the state proves beyond a reasonable doubt that the 
violation did not contribute to the judgment.” (Pen. Code, § 745, 
subd. (k), italics added.) Subdivision (k) thus limits any analysis 
of individualized prejudice to habeas petitions challenging 
judgments that were entered before January 1, 2021. (See Gaines 

v. Fidelity Nat’l Title Ins. Co. (2016) 62 Cal.4th 1081 (dis. opn. of 
Kruger, J.) [“when a legislature ‘includes particular language in 
one section of a statute but omits it in another section of the same 
Act, it is generally presumed that [it] acts intentionally and 
purposely in the disparate inclusion or exclusion.’” (quoting 

Russello v. United States (1983) 464 U.S. 16, 23)].)   
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C. The Constitution Does Not Require A Harmless 
Error Analysis. 

The California Constitution does not separately require a 
case-specific prejudice inquiry. Article VI, section 13 of the 
California Constitution provides, “No judgment shall be set aside, 
or new trial granted, in any cause, on the ground of misdirection 
of the jury, or of the improper admission or rejection of evidence, 
or for any error as to any matter of pleading, or for any error as to 
any matter of procedure, unless, after an examination of the 
entire cause, including the evidence, the court shall be of the 
opinion that the error complained of has resulted in a 
miscarriage of justice.” The Act represents the Legislature’s 
express determination that “racism in any form or amount, at 
any stage of a criminal trial, is intolerable, inimical to a fair 
criminal justice system, is a miscarriage of justice under Article 
VI of the California Constitution, and violates the laws and 
Constitution of the State of California.” (Stats. 2020, ch. 317, § 2, 
subd. (i).) As the California Court of Appeals has previously held, 
“Article VI, section 13 does not prohibit the Legislature from 
making this presumptively constitutional determination.” 
(Simmons, supra, 96 Cal.App.5th at p. 338.)  

The United States Supreme Court has recognized that 
certain federal constitutional errors are not amenable to 
harmless error analysis. (Weaver v. Massachusetts (2017) 582 
U.S. 286, 294-95.) These errors represent “structural defects in 
the constitution of the trial mechanism.” (In re Christopher L. 

(2022) 12 Cal.5th 1063, 1074, citations and quotations omitted.) 
“[U]nder the California constitutional harmless-error provision 
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some errors similarly are not susceptible to the ‘ordinary’ or 
‘generally applicable’ harmless-error analysis … and may require 
reversal of the judgment notwithstanding the strength of the 
evidence contained in the record in a particular case.” (Ibid.) 
These structural errors are per se prejudicial in light of the 
“difficulty of assessing the effect of the error.” (United States v. 

Gonzalez-Lopez (2006) 548 U.S. 140, 149 fn. 4.) This Court has 
long recognized that “a biased decision maker” is a structural 
error “subject to automatic reversal.” (People v. Mil (2012) 53 
Cal.4th 400, 410; see also People v. Gutierrez (2017) 2 Cal.5th 
1150, 1158 [exclusion of a prospective juror “on account of bias 
against an identifiable group distinguished on racial, religious, 
ethnic, or similar grounds … constitutes structural error, 
requiring reversal”].) It is therefore consistent with this Court’s 
jurisprudence and the California Constitution that certain errors, 
such as racial bias, constitute structural error not subject to 
further harmless error review.  

II. THE LEGISLATURE IS AUTHORIZED TO DECLARE 
RACIAL BIAS A “MISCARRIAGE OF JUSTICE.”  

In considering this very question just two years ago, the 
California Court of Appeal determined that “the state 
constitution does not limit the Legislature’s power to define a 
miscarriage of justice.” (Simmons, supra, 96 Cal.App.5th at p. 
339.) While not controlling authority here, the lower court’s 
reasoning is sound. 

The Court of Appeal first looked to “a fundamental 
principle of constitutional adjudication”—that “the California 
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Constitution is a limitation or restriction on the powers of the 
Legislature” rather than “a grant of power to Congress.” (Id. at p. 
338 [quoting Pac. Legal Found. v. Brown (1981) 29 Cal.3d 168, 
180].) The Legislature therefore “may exercise any and all 
legislative powers which are not expressly, or by necessary 

implication denied to it by the Constitution.” (Ibid. [quoting 
Brown, supra, 29 Cal.3d at p. 180, emphasis in Simmons].) “[A]ny 
doubts concerning its power to act legislatively are resolved in 
favor of the Legislature’s action” particularly where “the 
Legislature enacts a statute with the relevant state 
constitutional provisions in mind.” (Ibid.) With that background 
in mind, the court of appeal determined that nothing in the 
relevant constitutional provisions “prohibits the Legislature from 
defining certain errors as a miscarriage of justice.” (Id. at pp. 
338-39.) 

That is consistent with this Court’s precedent recognizing 
that denial of statutory rights may constitute a miscarriage of 
justice. (People v. Blackburn (2015) 61 Cal.4th 1113, 1117.) And it 
is consistent with broader legal principles espoused by the United 
States Supreme Court: “Some toxins can be deadly in small 
doses. ... ‘Discrimination on the basis of race, odious in all 
aspects, is especially pernicious in the administration of justice.’” 
(Buck v. Davis (2017) 580 U.S. 100, 122, 124 [quoting Rose v. 

Mitchell (1979) 443 U.S. 545, 555].) Relying on race to impose a 
criminal sanction “poisons public confidence” in the judicial 
process, Davis v. Ayala (2015) 576 U.S. 257, 285, and injures not 
just the defendant, but “the law as an institution, … the 
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community at large, and … the democratic ideal reflected in the 
processes of our courts,” Rose, supra, 443 U.S. at p. 556. In 
enacting the Act, the Legislature created a presumption that 
racial bias amounts to a “miscarriage of justice” that can never be 
found harmless.  

The Legislature explicitly considered the relevant 
constitutional provisions and determined that they did not 
mandate a showing of prejudice beyond being subjected to racial 
bias in order to be eligible for relief under the Act. (See, e.g., 
Assem., analysis of Bill No. AB 2542 (2019-2020 Reg. Sess.) Aug. 
31, 2020, p. 3 [stating that “racism in any form or amount … is a 
miscarriage of justice under Article VI of the California 
Constitution”]; Id. at p. 4 [considering “arguments in opposition” 
that a “motion to overturn conviction” under the proposed bill 
“requires no showing of prejudice”]; Assem., analysis of Bill No. 
AB 256 (2021-2022 Reg. Sess.) Aug. 30, 2022, pp. 2-4 [addressing 
Article VI, section 13 in considering amendment to make the Act 
fully retroactive].) 
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CONCLUSION 

For the foregoing reasons, we believe it is most consistent 
with the purpose of the statute not to require a harmless error 
analysis as a prerequisite to relief under the California Racial 
Justice Act, and that the Legislature was well within its 
authority to make that determination. 
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APPLICATION FOR LEAVE TO FILE  
AMICI CURIAE BRIEF 

Pursuant to Rule 8.520(f) of the California Rules of Court, 
proposed amici curiae respectfully request leave to file the 
accompanying Proposed Amici Curiae Brief in Support of 
Appellant Anthony G. Bankston. 

INTERESTS OF AMICI CURIAE 1 

The American Civil Liberties Union Foundation (“ACLU”) 
is a nationwide, nonprofit, nonpartisan organization dedicated to 
the principles of liberty and equality embodied in the 
Constitution. The ACLU has long been committed to due process 
and fundamentally fair procedures for defendants in all criminal 
cases, and, as relevant here, protection against racial bias in 
charging and sentencing decisions in capital cases. (See, e.g., Cox 

v. Commonwealth (2019) 655 Pa. 406; State v. Gregory (2018) 192 
Wash.2d 1 (en banc).) The ACLU’s Capital Punishment Project 
(“CPP”) defends persons facing the death penalty and their 
constitutional rights. The ACLUs of Northern California, 
Southern California, and San Diego and the Imperial Counties 
are the ACLU’s state affiliates. The affiliate ACLUs of California 
and CPP have engaged in litigation, legislative advocacy, and 
other work to ensure the effective implementation of the Racial 

 
1   Pursuant to Rule 8.520(f)(4), amici state that no counsel for a 
party authored this brief in whole or in part, and no other person 
or entity, other than amici curiae, its members, or its counsel, 
made any monetary contribution to the preparation or 
submission of this brief. 
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Justice Act (“RJA”), and have a vested interest in ensuring that 
the RJA is applied in a manner consistent with its purpose of 
addressing and ameliorating systemic racial disparities in the 
criminal legal system. In addition, these amici have extensive 
familiarity with the issues and practical problems surrounding 
capital litigation and capital charging and sentencing. 

The Habeas Corpus Resource Center (“HCRC”) is an entity 
in the Judicial Branch of the State of California responsible for 
representing indigent California capital petitioners in state and 
federal habeas corpus proceedings. (See Stats. 1997, ch. 869, § 3.) 
Since 1999, the HCRC has accepted appointments by the state 
and federal courts in over 100 cases and has recruited and 
trained private counsel in capital habeas corpus proceedings and 
served as a resource to these attorneys. In its capacity as a 
resource center and in the course of providing direct 
representation to its clients, the HCRC has developed particular 
expertise in the Briggs Initiative and in the statutes and caselaw 
governing ineligibility for the death penalty. 

The California Appellate Project-San Francisco (“CAP-SF”) 
is a nonprofit corporation established by the State Bar of 
California in 1983 as a legal resource center to implement the 
constitutional right to counsel for indigent persons facing 
execution. CAP-SF serves the largest population of condemned 
individuals in the country and is funded through an annual 
contract with the Judicial Council of California. 

CAP-SF assists private counsel appointed by this court to 
represent indigent defendants in capital cases on direct appeal 
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and through habeas corpus proceedings, and it provides these 
attorneys with professional training and litigation resource 
materials. In addition, CAP-SF assists unrepresented individuals 
sentenced to death by collecting and preserving evidence for their 
postconviction claims and by providing advocacy, including on 
Racial Justice Act issues, both before direct appellate counsel is 
appointed and after a direct appeal becomes final until state 
habeas counsel has been appointed. 

Racial Justice Act work comprises a significant portion of 
CAP-SF’s efforts. Its annual contract with the Judicial Council 
includes work under the Racial Justice Act, and the California 
State Budget Act of 2023, A.B. 102, included an express earmark 
of $500,000 to support CAP-SF’s RJA work. 

Dated: September 25, 2025 Respectfully submitted,  
 

 ______________________________  
Avram Frey (SBN 347885) 
ACLU FOUNDATION OF 
NORTHERN CALIFORNIA 
39 Drumm St. 
San Francisco, CA 94111 
Telephone: (415) 621-2493 
 
Claudia Van Wyk (PA 95130) 
Megan Byrne (NY 5326947) 
AMERICAN CIVIL LIBERTIES 
UNION 
125 Broad Street, 18th Floor 
New York, NY 10004 
Telephone: (919) 682-5659) 
 
Attorneys for Amici Curiae 
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BRIEF OF AMICI CURIAE 

ARGUMENT 

Amici join in the arguments of Appellant and offer 
the additional arguments below addressing Question #3. In 
that Question, the Court asks: 

If a Racial Justice Act violation has occurred, is 
the defendant ineligible for the death penalty 
under Penal Code section 745, subdivision 
(e)(3) regardless of whether the violation was 
prejudicial? If so, would reversal of a death 
judgment under Penal Code section 745, 
subdivision (e)(3) without possibility of retrial 
on penalty be barred by the “Briggs Initiative” 
(Prop. 7, as approved by voters, Gen. Elec. 
(Nov. 7, 1978))? 

As discussed below, the plain wording and clear intent of 
the Racial Justice Act (“RJA”) bar a death sentence in any case in 
which a defendant proves a violation of the Act, and this 
requirement in no way conflicts with the Briggs Initiative. 

I. The Legislature Deliberately Omitted an 
Independent Prejudice Requirement in Making a 
Capital Defendant Who Suffers an RJA Violation 
Ineligible for Death. 

The Court asks, in the first sub-question of Question #3, 
whether a defendant who has established a violation of the RJA  2 

 
2   The portion of the RJA codified in Penal Code section 745 
provides four means of establishing a violation:  
“(a) The state shall not seek or obtain a criminal conviction or 
seek, obtain, or impose a sentence on the basis of race, ethnicity, 
or national origin. A violation is established if the defendant 
proves, by a preponderance of the evidence, any of the following: 
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“(1) The judge, an attorney in the case, a law enforcement officer 
involved in the case, an expert witness, or juror exhibited bias or 
animus towards the defendant because of the defendant’s race, 
ethnicity, or national origin. 
“(2) During the defendant’s trial, in court and during the 
proceedings, the judge, an attorney in the case, a law 
enforcement officer involved in the case, an expert witness, or 
juror, used racially discriminatory language about the 
defendant’s race, ethnicity, or national origin, or otherwise 
exhibited bias or animus towards the defendant because of the 
defendant’s race, ethnicity, or national origin, whether or not 
purposeful. This paragraph does not apply if the person speaking 
is relating language used by another that is relevant to the case 
or if the person speaking is giving a racially neutral and unbiased 
physical description of the suspect. 
“(3) The defendant was charged or convicted of a more serious 
offense than defendants of other races, ethnicities, or national 
origins who have engaged in similar conduct and are similarly 
situated, and the evidence establishes that the prosecution more 
frequently sought or obtained convictions for more serious 
offenses against people who share the defendant’s race, ethnicity, 
or national origin in the county where the convictions were 
sought or obtained. 
“(4)(A) A longer or more severe sentence was imposed on the 
defendant than was imposed on other similarly situated 
individuals convicted of the same offense, and longer or more 
severe sentences were more frequently imposed for that offense 
on people that share the defendant’s race, ethnicity, or national 
origin than on defendants of other races, ethnicities, or national 
origins in the county where the sentence was imposed. 
“(B) A longer or more severe sentence was imposed on the 
defendant than was imposed on other similarly situated 
individuals convicted of the same offense, and longer or more 
severe sentences were more frequently imposed for the same 
offense on defendants in cases with victims of one race, ethnicity, 
or national origin than in cases with victims of other races, 
ethnicities, or national origins, in the county where the sentence 
was imposed.” 
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is ineligible for the death penalty, as provided in Penal Code 
section 745, subdivision (e),  3    “regardless of whether the violation 
was prejudicial.” The answer is yes. The plain text of the RJA has 
never required a defendant to prove prejudice before the death 
penalty ineligibility provision applies. Further, the legislative 
history shows that the Legislature expressly rejected a prejudice 
analysis for capital cases, even in the face of repeated objections 
by prosecutors. Finally, the context of the RJA—the historical 
and continuing inseparability of racism and capital punishment, 
which the Legislature recognized—also compels an 
understanding of subdivision (e)(3) that makes the defendant 
ineligible for the death penalty without requiring a separate 
showing of prejudice.   

a. The Plain Text of the RJA Bars the Death 
Penalty, without Requiring a Separate Showing 
of Prejudice, Where the Defendant 
Demonstrates an RJA Violation. 

Most fundamentally, the text does not require an 
additional, separate “prejudice” showing beyond demonstration of 
an RJA violation. (See Goodman v. Lozano (2010) 47 Cal.4th 
1327, 1332 [“Our first step is to scrutinize the actual words of the 
statute, giving them a plain and commonsense meaning.”] 
[citation and quotation marks omitted]; Day v. City of Fontana 

(2001) 25 Cal.4th 268, 272 [“If there is no ambiguity, then we 
presume the lawmakers meant what they said, and the plain 

 
3   Unless otherwise indicated, all statutory citations refer to the 
Penal Code. 
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meaning of the language governs.”].) Section 745(e) provides that, 
in the event of a violation, the court must (“shall”) impose at least 
one of the enumerated remedies, with a separate and controlling 
categorical exclusion of the death penalty. Subdivision (e)(3) 
states simply: “When the court finds there has been a violation of 
subdivision (a), the defendant shall not be eligible for the death 
penalty.” Under the statute’s original text, once a defendant has 
established an RJA violation (that is, has established “a violation 
of subdivision (a)”), without qualification, the language of 
subdivision (e)(3) bars the State from seeking and juries or courts 
from imposing death.   

This specific categorical bar for capital cases survived a 
later amendment, codified in section 745, subdivision (k), which 
reads: 

For petitions that are filed in cases for which 
judgment was entered before January 1, 2021, 
and only in those cases, if the petition is based 
on a violation of paragraph (1) or (2) of 
subdivision (a), the petitioner shall be entitled 
to relief as provided in subdivision (e), unless 
the state proves beyond a reasonable doubt 
that the violation did not contribute to the 
judgment. 

 
(§ 745, subd. (k); see Assem. Bill 256 (2021-2022 Reg. Sess.) (“AB 
256”), Bill Analysis, Sen. Rules Committee, Third Reading (as 
amended Aug. 24, 2022) at p. 5; Concurrence in Sen. 
Amendments (as amended Aug. 24, 2022) at p. 2.) Despite this 
general language, subdivision (e)(3) remains free of an 
independent prejudice requirement.   
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By its terms, subdivision (k) applies only to “petitions” and 
not to direct appeals, and thus has no relevance to the cases 
currently before the court. 

Furthermore, the death penalty ineligibility provision in 
subdivision (e) is highly specific, barring a particular sentence 
(death) in a limited category of cases (capital prosecutions with a 
proven RJA violation). Subdivision (k), by contrast, imposes a 
general requirement (demonstrate prejudice) to a broad category 
of cases (all retroactive petitions). In keeping with the canon that 
the more specific provision prevails over a general one, 
subdivision (e)(3) is not affected by subdivision (k). (See Code Civ. 
Proc., § 1859 [“In the construction of a statute the intention of the 
Legislature, and in the construction of the instrument the 
intention of the parties, is to be pursued, if possible; and when a 
general and particular provision are inconsistent, the latter is 
paramount to the former. So a particular intent will control a 
general one that is inconsistent with it.”]; Cal. Correctional Peace 

Officers Assn. v. State Personnel Bd. (1995) 10 Cal. 4th 1133, 
1154 [“general rule allocating the burden of proof does not 
supersede other, specific, rules established by statute or judicial 
decision”].) This is so even though subdivision (k) was later 
enacted as an amendment to the RJA, as “the rule 
that specific provisions take precedence over more general ones 
trumps the rule that later-enacted statutes have precedence.” 
(State Dept. of Public Health v. Super. Ct. (2015) 60 Cal.4th 940, 
960; accord People v. Gilbert (1969) 1 Cal.3d 475, 479 [“[W]here 
the general statute standing alone would include the same 
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matter as the special act, and thus conflict with it, the special act 
will be considered as an exception to the general statute whether 
it was passed before or after such general enactment.”].) 
 The Legislature recently clarified subdivision (e)(3)’s 
significance as a standalone categorical bar to the death penalty 
by passing Assembly Bill 1071 which, while not yet signed into 
law, moves the categorical bar out of subdivision (e) altogether 
into its own new freestanding section (l). The legislative history 
states the reason for this change:   

[T]his bill clarifies that the prohibition on death 
sentences for cases in which an RJA violation 
occurs is categorical, and not a remedy in itself. 
This is because the racially disproportionate 
application of the death penalty is ‘in historical 
continuity with the long and sordid history of 
lynching in this country.’  (Ogletree, “Black 
Man’s Burden: Race and the Death Penalty in 
America” (2002) 81 Or. L.Rev. 15.)  Thus, in 
addition to the categorical prohibition, courts 
must impose a remedy commensurate with the 
violation(s) in the case. 

 
(Assem. Bill No. 1071 (2025-2026 Reg. Sess.) (“AB 1071”), § 1, 
subd. (e), emphasis added.) The plain text thus requires no 
separate showing of prejudice for application of the death penalty 
exemption. 

b. The Legislative History Demonstrates an 
Express Intent to Reject any Prejudice 
Requirement for Imposition of the Bar on 
Death-Eligibility. 

The legislative history, and its context, provide ample 
support for the straightforward reading of subdivision (e)(3)’s 
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text. (See People v. Brown (2023) 14 Cal.5th 530, 536 [“If the 
statutory language permits more than one reasonable 
interpretation, courts may consider other aids, such as the 
statute’s purpose, legislative history, and public policy.”] [quoting 
City of San Jose v. Super. Ct. (2017) 2 Cal.5th 608, 616-17].) The 
Legislature’s purpose in making the relief provisions, especially 
the subdivision (e)(3) bar, free of a prejudice requirement appears 
in its descriptions of existing California law, its repudiation of the 
Supreme Court’s decision in McCleskey v. Kemp and adherence to 
that repudiation over the course of several amendments, and its 
determination that an RJA violation is a miscarriage of justice.  

1. The Legislature Designed the RJA to 
Renounce Existing California Precedents 
That Applied a Prejudice Requirement. 

The findings enacted with the RJA include pointed 
criticism of California precedents that the Legislature deemed too 
permissive of racial bias in criminal cases; these findings, 
incorporated into the statute, carry particular weight. (See Carter 

v. California Dep’t of Veterans Affs. (2006) 38 Cal.4th 914, 925 
[citing People v. Canty (2004) 32 Cal.4th 1266, 1280] [uncodified 
sections part of statutory law and court may use them in 
construing statute]; see generally People v. Allen (1999) 21 
Cal.4th 846, 858, fn. 13 [uncodified sections “express the 
Legislature’s view on some aspect of the operation or effect of the 
bill[.]”].) The Legislature expressed its frustration at repeated 
instances in which courts refused to treat race-based conduct as 
structural error or treated it as harmless. It observed that 
“[c]urrent legal precedent often results in courts sanctioning 
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racism in criminal trials,” citing cases in which courts found that 
overt racial bias did not likely affect the outcome and so offered 
no remedy. (See Assem. Bill No. 2542 (2019-2020 Reg. Sess.) (“AB 
2542”), § 2, subds. (d), (e) [citing United States v. Shah (9th Cir. 
2019) 768 F. Appen. 637, 640; Duncan v. Ornoski (9th Cir. 2008) 
286 F. Appen. 361, 363; Mayfield v. Woodford (9th Cir. 2001) 270 
F.3d 915, 924-25 (en banc); People v. Powell (2018) 6 Cal.5th 136, 
182-83; People v. Williams (2013) 56 Cal.4th 630, 652; see also id. 
at p. 700 (Liu, J., concurring)].) The Legislature decried the 
courts’ focus on “racial bias in its most extreme and blatant 
forms,” noting that “[e]ven when racism clearly infects a criminal 
proceeding, under current legal precedent, proof of purposeful 
discrimination is often required, but nearly impossible to 
establish.” (AB 2542, § (2), subd. (c).) 

These findings demonstrate an intent to break from 
precedent and provide a remedy for proven instances of racial 
prejudice in criminal cases. While not specific to capital 
punishment, this rationale makes clear that subdivision (e)(3)’s 
omission of a separate prejudice requirement was intentional.  

2. The RJA Was Enacted as a Direct 
Repudiation of McCleskey v. Kemp. 

Next, the Legislature repeatedly declared its purpose to 
repudiate the United States Supreme Court’s decision in 
McCleskey v. Kemp (1987) 481 U.S. 279, a capital case. In 
McCleskey, the Court rejected an equal protection claim that 
relied on a statistical showing of significant racial disparities in 
capital charging and sentencing, invoking what it described as 
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two corollary principles: defendants who allege equal protection 
violations must show the existence of purposeful discrimination, 
and they must prove that the discrimination had a 
discriminatory effect on themselves. (481 U.S. at p. 292.) In other 
words, under the Court’s analysis, a defendant could not succeed 
without showing prejudice, in the form of purposeful 
discrimination that “played a part” in the defendant’s own case. 
(Id. at pp. 292-93.) The Court shrugged off “apparent disparities 
in sentencing” as “an inevitable part of our criminal justice 
system” impossible to redress. (Id. at p. 312.)  

In reaction to McCleskey, the Legislature declared, “In 
California in 2020, we can no longer accept racial discrimination 
and racial disparities as inevitable in our criminal justice system 
and we must act to make clear that this discrimination and these 
disparities are illegal and will not be tolerated in California, both 
prospectively and retroactively.” (See AB 2542, § 2, subd. (g).) 
The Assembly Floor Analysis, as amended August 25, 2020, 
clarified that the bill would serve as a “countermeasure” to the 
“widely condemned” McCleskey decision, which set an 
“unreasonably high standard for victims of racism in the criminal 
legal system that is almost impossible to meet without direct 
proof that the racially discriminatory behavior was conscious, 
deliberate and targeted.” (AB 2542, Concurrence in Sen. 
Amendments (as amended Aug. 25, 2020), Statement of Author, 
p. 4, emphasis added.)   

The clarity of the Legislature’s intent to provide relief for 
RJA violations, at least in capital cases, without requiring a 
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separate prejudice showing also appears from the fact that 
subdivision (e)(3) was not altered through several amendments to 
the RJA. Initially, the California District Attorneys Association 
(“CDAA”) objected to the bill on the ground that it would require 
relief “without any showing that the defendant suffered any 

prejudice as a result of the bias, that the bias has any impact 
whatsoever on the outcome of the trial, or that the defendant was 
deprived of a fair trial.” (AB 2542, Senate Com. on Public Safety 
(Aug. 7, 2020) at p. 15, emphasis added.) Nevertheless, no 
individual prejudice requirement appeared in the relief 
provisions of the final bill, the special death penalty bar in 
subdivision (e)(3), or elsewhere. As the Legislature prepared 
amendments to the RJA in 2021, the CDAA renewed its 
opposition to the global absence of a prejudice requirement, (see 
AB 256, Bill Analysis, Assem. Com. on Public Safety (March 23, 
2021) at pp. 12-13)4; the Legislature responded with subdivision 
(k), previously noted, which added a prejudice requirement in 
certain retroactive cases, and only in those cases. But, as 
discussed, the amendment made no change to the categorical bar 
on death sentencing in subdivision (e)(3). Rather, 
contemporaneous comments by the Assembly Committee on 
Public Safety reiterated the Legislature’s intent to reject 
McCleskey, explaining that “[t]he Act does not require the 
discrimination to have been purposeful or to have had a 

 
4   See also AB 256, Bill Analysis, Assem. Third Reading (as 
amended May 24, 2021) at pp. 2-3; Concurrence in Sen. 
Amendments (as amended Aug. 24, 2022) at p. 4. 
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prejudicial impact on the defendant’s case.” (AB 256, Bill 
Analysis, Assem. Com. on Public Safety (March 23, 2021) at p. 7, 
emphasis added; see also Assem. Com. on Appropriations (April 
14, 2021) at p. 2; Senate Com. on Public Safety (June 29, 2021) at 
p. 8.)  
 The Legislature amended the statute again in 2023 to 
clarify the availability of RJA claims in cases on direct appeal. 
The bar on death sentencing remained unchanged, with no 
independent prejudice requirement. (See Assem. Bill No. 1118 
(2023-2024 Reg. Sess.) (as amended).) The legislative history 
repeated its repudiation of McCleskey and reiterated that the 
statute generally eschews any showing of discriminatory purpose 
or prejudicial impact. (See Assem. Bill. No. 1118, Bill Analysis, 
Assem. Com. on Public Safety (March 28, 2023) at p. 5; Sen. Com. 
on Public Safety (June 6, 2023) at pp. 6-7.) And the findings 
incorporated in AB 1071, recently passed by both houses, state: 
“The Legislature again emphasizes its rejection of McCleskey . . .” 
(AB 1071, § 1, subd. (c).) 

In sum, the specific subdivision (e)(3) exclusion, retained in 
the face of the CDAA’s concerted opposition and accompanied by 
repeated repudiations of McCleskey, trumps subdivision (k)’s 
harmless error amendment. (See Code Civ. Proc., § 1859.)  

3. Miscarriage of Justice 

The Legislature expressly determined that any RJA 
violation is by definition prejudicial because it constitutes a 
miscarriage of justice. The text of the legislative findings 
explicitly declares this equation. The Legislature enacted the 
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RJA to “eliminate racial bias from California’s criminal justice 
system because racism in any form or amount, at any stage of a 
criminal trial, is intolerable, inimical to a fair criminal justice 
system, is a miscarriage of justice under Article VI of the 

California Constitution, and violates the laws and Constitution of 
the State of California.” (AB 2542, § 2, subd. (i), emphasis added; 
see People v. Simmons (2023) 96 Cal.App.5th 323, 338-39 
[holding with respect to the RJA, “[b]ecause the state constitution 
does not limit the Legislature’s power to define a miscarriage of 
justice, we must conclude it has properly exercised its authority 
to do so here”].)  

This Court has recognized that the designation 
“miscarriage of justice” embraces errors that affect the fairness of 
proceedings without regard to whether they affected the outcome. 
(See People v. Sivongxxay (2017) 3 Cal.5th 151, 179 [“miscarriage 
of justice” provision “contemplates a limited class of structural 
errors” that “operate to deny a criminal defendant the 
constitutionally required ‘orderly legal procedure’ (or, in other 
words, a fair trial)”] [citations omitted].)  The term embraces the 
kinds of errors recognized under federal law as “structural.” (See 

People v. Alexander (2010) 49 Cal.4th 846, 896-97, as mod. on 
denial of rehg. (Sept. 29, 2010) [citing Arizona v. Fulminante 
(1991) 499 U.S. 279].) These include violations of rights that 
“protect important values that are unrelated to the truth-seeking 
function of the trial,” such as unlawful race-based exclusion of 
jurors or denial of the right to an impartial adjudicator. (See 

Fulminante, supra, 499 U.S. at pp. 294-95 (White, J., 
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dissenting).) Structural errors also include those “so likely to 
prejudice the accused that the cost of litigating their effect in a 
particular case is unjustified.” (U.S. v. Cronic (1984) 466 U.S. 
648, 658.) In enacting subdivision (e)(3), the Legislature found 
both of these conditions satisfied, declaring “that no degree or 
amount of racial bias is tolerable in a fair and just criminal 
justice system, that racial bias is often insidious, and that 
purposeful discrimination is often masked and racial animus 
disguised.” (AB 2542, § 2, subd. (h).) In other words, the influence 
of racial bias is an intolerable affront to the paramount value of a 
criminal system that is equal for all, and because the effects 
flowing from individual instances of bias—whether conscious or 
unconscious—can be difficult to identify and prove,5 a 
presumption of prejudice is necessary. 
 
 
 

 
5   See Richardson, Systemic Triage: Implicit Racial Bias in the 
Criminal Courtroom (2017) 126 Yale L.J. 862, 865 (“The 
influence of race on decision making will be difficult to flush out 
either because people may be unaware of the effect of implicit 
biases on their judgments or because they will hide their 
consciously racist beliefs.”); Carpenter, Buried Prejudice 
(April/May 2008) Scientific American Mind, at p. 35 (discussing 
research showing that “certain scenarios can automatically 
activate implicit stereotypes and attitudes, which then can affect 
our perceptions, judgments and behavior,” and noting 
“sociocultural signals may carry particularly insidious power.”) 
<https://siricarpenter.com/wp-content/uploads/2009/11/Buried-  
Prejudice.pdf> (as of Sept. 25, 2025).) 
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c. The Legislature Responded to the Pervasive 
and Continuing History of Racism in the Death 
Penalty by Enacting the Death Ineligibility 
Provision without Requiring Prejudice. 

The context in which the death ineligibility mandate arose 
also helps explain this categorical prohibition. This context, of 
course, begins with the magnitude of harm and finality unique to 
a death sentence. As the Supreme Court has repeatedly held, 
“death is different.” (See, e.g., Woodson v. North Carolina (1976) 
428 U.S. 280, 305; see also Turner v. Murray (1986) 476 U.S. 28, 
35  [differentiating between the rights afforded capital versus 
non-capital defendants in asking jurors about possible racial bias 
because “[t]he risk of racial prejudice infecting a capital 
sentencing proceeding is especially serious in light of the 
complete finality of the death sentence”].)  

Of similar significance is the history of the death penalty, 
inextricable from racial prejudice, and the continuing influence of 
that history today. The Legislature acknowledged this history, 
citing the need to keep “‘eyes open to the unfortunate effects of 
centuries of racial discrimination.’” (AB 2542, § 2, subd. (b) 
[quoting Schuette v. Coalition to Defend Affirmative Action (2014) 
572 U.S. 291, 380-81].) More specific to the context at hand, the 
Legislature noted “the racially disproportionate application of the 
death penalty is ‘in historical continuity with the long and sordid 
history of lynching in this country.’” (AB 1071, § 1, subd. (e).) 

The connection between racism, lynching, and the death 
penalty is indeed blunt and direct. Between 1882 and 1968, over 
4,700 known lynchings took place in America, the vast majority 
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of them inflicted on people of color and, overwhelmingly, Black 
men. (See NAACP, History of Lynching in America 
<https://naacp.org/find-resources/history-explained/history-
lynching-america> [as of Sept. 24, 2025].) As lynchings garnered 
increasingly “bad press” over the decades post-Reconstruction, 
capital punishment emerged as a more sanitized and palatable 
means of achieving the same end of race-based subordination. 
(Bright, Discrimination, Death and Denial: The Tolerance of 

Racial Discrimination in Infliction of the Death Penalty (1995) 35 
Santa Clara L.Rev. 433, 440.) Further, because Black people were 
politically disenfranchised, there was no need to resort to extra-
legal measures—white legislatures and prosecutors could enact 
death penalty schemes to maintain racial hierarchies with the 
imprimatur of the rule of law. (Phillips, Exploring Relations 

Among Forms of Social Control: The Lynching and Execution of 

Blacks in North Carolina, 1889-1918 (1987) 21 L. & Soc. Rev. 
361, 372-73.) As a result, by the 1920s, “Southern legislatures 
shifted to capital punishment” in reliance on “legal and ostensibly 
unbiased court proceedings.” (See Equal J. Initiative, Lynching in 

America: Confronting the Legacy of Racial Terror (3d ed. 2017) at 
p. 62.) Lynchings declined only after “the increased use of capital 
punishment” which itself involved “an often accelerated trial.” 
(Id. at p. 5.)  

Early court decisions explicitly acknowledge this link 
between lynching and capital punishment. In People v. Rogan, a 
capital defendant alleged prosecutorial misconduct where the 
prosecutor argued that failure to sentence the defendant to death 
would lead to “upheaval of public indignation as illustrated by 
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[two recent] lynchings.” ((1934) 1 Cal.2d 615, 621.) This Court 
rejected the claim, calling this and similar utterances, “beyond 
the limits of legitimate argument” and yet “matters of common 
knowledge or notoriety [that] were, beyond doubt, within the 
minds of all persons of average intelligence.” (Id.) The United 
States Supreme Court has acknowledged the same connection, 
stating, “[w]hen people begin to believe that organized society is 
unwilling or unable to impose upon criminal offenders the 
punishment they ‘deserve,’ then there are sown the seeds of 
anarchy of self-help, vigilante justice, and lynch law.” (Gregg v. 

Georgia (1976) 428 U.S. 153, 183 [quoting Furman v. Georgia 
(1972) 408 U.S. 238, 308 (Stewart, J., concurring)].) 

This history persists. The race of a defendant, a victim, or 
any mixture of the two can influence who gets charged, convicted, 
and sentenced for a capital crime. (See, e.g., Grosso et al., The 

Influence of the Race of Defendant and the Race of Victim on 

Capital Charging and Sentencing in California (Sept. 2024) 21 J. 
Empirical Legal Stud. 482-531 [showing disparities in 
California’s death penalty based on race of victim and 
defendant].) Since the beginning of 2022, every person sentenced 
to death in California has been Black or Latino. (Habeas Corpus 
Resource Center, Annual Report: 2024 in Review (Feb. 14, 2025) 
<https://www.hcrc.ca.gov/documents/HCRC%20Annual%20Repor  

t%202024a.pdf> (as of Sept. 24, 2025).) Even when innocent, 
people of certain races are more likely to be wrongfully sentenced 
to death: “The vast majority of people exonerated from death row 
are Black or Latinx, and more than half of death row exonerees 
are Black.” (Innocence Project, Innocence and the Death Penalty 
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<https://innocenceproject.org/innocence-and-the-death-penalty/> 
(as of Sept. 24, 2025).) In fact, every exoneree from California’s 
death row has been a person of color. (Death Penalty Information 
Center, Innocence Database <https://deathpenaltyinfo.org/facts-
and-research/data/innocence?state=California> (as of Sept. 24, 
2025).) Bias even affects who gets to sit on the capital jury that 
decides who lives and who dies, including in California. 
(Semel et al., Whitewashing the Jury Box: How California 

Perpetuates the Discriminatory Exclusion of Black and Latinx 

Jurors (June 2020) Death Penalty Clinic, UC Berkeley School of 
Law <https://www.law.berkeley.edu/wp-
content/uploads/2020/06/Whitewashing-the-Jury-Box.pdf> (as of 
Sept. 24, 2025).) 

The Legislature recognized that this historical and 
continuing “[d]iscrimination undermines public confidence in the 
fairness of the state’s system of justice.” (AB 2542, § 2, subd. (a).)  
Racism in capital punishment sends the message that not all 
lives are equal, that the criminal system is a means of 
oppression, and that people of color cannot expect fairness from 
criminal process. Especially for members of marginalized groups 
subjected to the oppression, this destroys any trust in the capital 
punishment system’s operation. (See Buck v. Davis (2017) 580 
U.S. 100, 124 [“Relying on race to impose a criminal sanction 
‘poisons public confidence’ in the judicial process.”]  6   [citation 

 
6   The Legislature quoted Buck in its findings. (AB 2542, § 2, subd. 
(a) [“‘Some toxins can be deadly in small doses.’”] [quoting Buck, 
supra, 580 U.S. at p. 122].)  
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omitted]; Batson v. Kentucky (1986) 476 U.S. 79, 87 [“The harm 
from discriminatory jury selection extends beyond that inflicted 
on the defendant and the excluded juror to touch the entire 
community. Selection procedures that purposefully exclude 
[B]lack persons from juries undermine public confidence in the 
fairness of our system of justice.”].)  

Subdivision (e)(3) attempts to sever the historical and 
continuing ties between racism and the death penalty in several 
ways. (Tonya M. v. Super. Ct. (2007) 42 Cal.4th 836, 845 [listing 
among “sources for insight” in statutory construction, “the human 
problems the Legislature sought to address”] [citation and 
quotation marks omitted]; see also Wilcox v. Birtwhistle (1999) 21 
Cal.4th 973, 977 [courts may look to “the ostensible objects to be 
achieved, the evils to be remedied”] [citation and quotation marks 
omitted].) First, it assures the public that racial prejudice is, in 
fact, intolerable in a capital case, and thereby seeks to restore 
integrity and public faith in capital punishment. It also assures 
any individual whose case is affected by racial bias that—having 
experienced the insult of racial prejudice in the most solemn of 
proceedings with their life in the balance—they will not face the 
harrowing ordeal of yet another death penalty trial. (See AB 
2542, § 2, subd. (i) [Legislature declared intention for the RJA to 
remedy both harms to “the integrity of the judicial system” and 
“to the defendant’s case”].)   

Subdivision (e)(3) also provides a powerful deterrent—it is 
both a disincentive for any government actor who might 
otherwise employ racial bias in a capital case, and an incentive 
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for all trial actors to exercise heightened diligence against the 
unwitting intrusion of racial bias. As with the exclusionary rule, 
this provision “compel[s] respect for the constitutional guaranty 
in the only effectively available way—by removing the incentive 
to disregard it.” (Elkins v. United States (1960) 364 U.S. 206, 
217.) Just as “conviction by means of unlawful seizures and 
enforced confessions should find no sanction in the judgments of 
the courts,” (Mapp v. Ohio (1961) 367 U.S. 643, 648 [citation and 
quotation marks omitted]), so should conviction by means of 
racial bias and discrimination, particularly in a capital case. 

The plain text, legislative history, and historical context 
thus answer the Court’s question in one voice: the RJA bars the 
death penalty for a defendant who has proven a violation of the 
Act, regardless of whether the State can prove the violation did 
not contribute to the judgment. 

II. The RJA’s Death Penalty Exemption Did Not Amend 
the Briggs Initiative or Violate the California 
Constitution. 

The Court asks in the second part of its Question #3 
whether the bar on death sentencing for a defendant who has 
suffered an RJA violation would itself “be barred by the ‘Briggs 
Initiative.’” The answer is no. 

The Legislature’s decision to exempt from the death 
penalty individuals who demonstrate RJA violations in their 
capital cases creates no conflict with the California Constitution. 
Article II, section 10 precludes the Legislature from repealing or 
amending a statute passed by initiative absent the voters’ 
express approval, but the RJA did not amend Proposition 7, the 
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Expand Death Penalty and Life Imprisonment for Murders 
Initiative (1978) (“Prop. 7” or the “Briggs Initiative”). The two 
laws have separate objectives: the Briggs Initiative increased the 
penalty for murder to deter violent crime, while the RJA seeks to 
disentangle racial bias from the criminal legal system, including 
the administration of the death penalty. The RJA allows 
prosecutors to initiate capital prosecutions and seek death 
sentences in the same categories of cases as before its passage; it 
simply removes the prospect of death in individual cases ex post, 
where racial discrimination is proven, to remove the taint of 
racism and deter bias in future cases. Under established caselaw 
and principles of statutory interpretation, the RJA’s categorical 
bar on the death penalty in limited circumstances is within the 
legislative prerogative.  

a. The California Constitution Imposes a 
“Narrow” Limitation on the Legislature’s 
Power. 

Under the California Constitution, the Legislature may 
amend a statute passed by voter initiative “only when [the 
amendment is] approved by the electors unless the initiative 
statute permits amendment or repeal without the electors’ 
approval.” (Cal. Const., art. II, § 10, subd. (c).) “In deciding 
whether legislation amends an initiative statute, a reviewing 
court determines whether the legislation ‘prohibits what the 
initiative authorizes, or authorizes what the initiative prohibits.’” 
(People v. Cruz (2020) 46 Cal.App.5th 740, 750 [quoting People v. 

Super. Ct. (Pearson) (2010) 48 Cal.4th 564, 571].) This entails, 
first, a “surface”-level check of whether the challenged legislation 
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touches the same statutory provisions as a pre-existing initiative. 
(Id. at p. 754.) If not, the Court examines whether the legislation 
“nevertheless amends the voters’ overarching intent.” (People v. 

Solis (2020) 46 Cal.App.5th 762, 776.) To do so, courts utilize “the 
same principles governing statutory construction” to identify and 
compare the purposes of the initiative and the legislation. 
(Pearson, supra, 48 Cal.4th at p. 571 [quoting Hodges v. Super. 

Ct. (1999) 21 Cal.4th 109, 114].)  
In identifying the intent of a voter initiative, courts apply a 

“narrow” construction. (People v. Prado (2020) 49 Cal.App.5th 
480, 491-492.) The intent ascribed to the voters must be limited 
to “what the voters contemplated.” (Pearson, supra, 48 Cal.4th at 
p. 750.) Courts must “not read into an initiative an ‘undisclosed 
objective . . . that was not presented to the voters,’” as the 
Legislature is empowered to address “a matter that an initiative 
measure ‘does not specifically authorize or prohibit.” (Solis, 
supra, 46 Cal.App.5th at p. 772 [quoting Pearson, supra, 48 
Cal.4  th   at p. 571].) Indeed, “the Legislature remains free to enact 
laws addressing the general subject matter of an initiative,” 
(People v. Kelly (2010) 47 Cal.4th 1008, 1026 n.19), and may 
“even augment[] an initiative’s provisions.” (People v. Rojas 
(2023) 15 Cal.5th 561, 568.) All that is prohibited is “taking away 
from” an initiative statute (Kelly, supra, 47 Cal.4th at 1026-27), 
as “the voters should get what they enacted, not more and not 
less.” (Hodges, supra, 21 Cal.4th at p. 114.) 

The Briggs Initiative did not authorize amendment by 
legislation. (People v. Cooper (2002) 27 Cal.4th 38, 44-45.) 
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Meanwhile, the “surface”-level analysis of its relationship to the 
RJA is straightforward: “Proposition 7 repealed and 
replaced sections 190 through 190.5” of the Penal Code (Solis, 
supra, 46 Cal.App.5th at 776), while the RJA amended sections 
1473 and 1473.7 and added section 745 (see AB 2542). The RJA 
made no “surface”-level amendment to Proposition 7. The 
question is therefore whether the RJA effectively amended the 
Briggs Initiative by undermining the voters’ intent. It did not. 
The measures serve different purposes, and the RJA does not 
take away from Prop. 7.  

b. The Briggs Initiative Increased the Punishment 
for Murder. 

The Briggs Initiative has been analyzed many times to 
determine whether later legislation was, in effect, an 
unconstitutional amendment. (See, e.g., People v. Cooper (2002) 
27 Cal.4th 38; In re Oluwa (1989) 207 Cal.App.3d 439; People v. 

Super. Court (2020) (Hunter) 51 Cal.App.5th 896; Solis, supra, 46 
Cal.App.5th; Pearson, supra, 48 Cal.4th.) These decisions 
uniformly recognize Prop. 7’s fundamental intent “to 
substantially increase the punishment for persons convicted of 
first and second degree murder.” (Cooper, supra, 27 Cal.4th at pp. 
41-42; accord Hunter, supra, 51 Cal.App.5th at p. 909 
[“Proposition 7 increased the punishment for murder.”].)  

The same conclusion follows from application of the 
principles of statutory interpretation. (See, e.g., Pearson, supra, 
48 Cal.App.4th at p. 571 [courts begin with “the initiative’s 
language, giving the words their ordinary meaning,” and if there 
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is ambiguity, “may consider ballot summaries and arguments.”].) 
The plain text of the Briggs Initiative increased the punishment 
for first-degree murder to either death, life in prison without the 
possibility of parole, or 25 years to life, and the punishment for 
second-degree murder to 15 years to life. (§ 190.) “Additionally, 
the initiative expanded the special circumstances” that authorize 
the prosecution to seek, and a jury or court to return, a sentence 
of death. (Hunter, supra, 51 Cal.App.5th at p. 905; see § 190.2, 
subd. (a)(1)-(22).) It also required that if a special circumstance 
was found true, the court must impose a sentence of death or life 
without the possibility of parole. (§ 190.2, subd. (a).) And in such 
cases, where the aggravating circumstances outweigh the 
mitigating ones, the initiative compelled the trier of fact to elect 
death. (§ 190.3.) The plain text thus supports the decisional law 
in demonstrating an intent to increase the penalty for murder. 

Though there is no ambiguity that would require reference 
to the ballot pamphlet materials, they are in accord. The 
Attorney General’s summary stated that the initiative: 

Changes and expands categories of first degree 
murder for which penalties of death or 
confinement without possibility of parole may 
be imposed. Changes minimum sentence for 
first degree murder from life to 25 years to life. 
Increases penalty for second degree murder. 
Prohibits parole of convicted murderers before 
service of 25 or 15 year terms, subject to good-  
time credit. 

(Ballot Pamp., Gen. Elect. (Nov. 7, 1978), summary by Attorney 
General, at p. 32.) 

The Legislative Analyst said: 
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This proposition would (1) increase the 
penalties for first and second degree murder, 
(2) expand the list of special circumstances 
requiring a sentence of either death or life 
imprisonment without the possibility of parole, 
and (3) revise existing law relating to 
mitigating or aggravating circumstances. 

(Id., analysis by Legis. Analyst.) And the arguments in favor of 
the proposition urged, “people have been demanding a tough, 
effective death penalty law to protect our families from ruthless 
killers,” and offered the initiative as “a powerful weapon of 
deterrence in [the] war on violent crime.” (Id., argument in favor 
of Prop. 7, p. 34.) The ballot pamphlet thus echoed the plain text 
while providing additional context: the voters sought heightened 
penalties for murder, including greater potential use of the death 
penalty, to deter violent crime.  

c. The RJA Was Intended to Root Out Racial 
Discrimination from the Criminal Legal 
System, with Section 745 subdivision (e)(3) 
Specifically Designed to Remove Racism from 
Death Penalty Administration.  

The RJA’s death penalty exemption, subdivision (e)(3), has 
a simple yet profound objective: to eradicate racial bias from the 
administration of capital punishment. This is apparent 
principally from consideration of the whole Act. (See Smith v. 

Bach (1920) 183 Cal. 259, 262 [“For the purpose of ascertaining 
the legislative intent courts should consider the entire 
statute[.]”]; Building Industry Assn. v. City of Camarillo (1986) 
41 Cal.3d 810, 819 [“Legislative intent must be gleaned from the 
whole act rather than from isolated words.”].) As described in 
Section I above, the text and history of the RJA reveal an intent 
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to disentangle racial bias from the criminal system generally, 
with subdivision (e)(3) serving as the means to bring the same 
result to capital punishment specifically. The RJA was intended 
to do nothing less than “eliminate racial bias from California’s 
criminal justice system.” (Stats. 2020, ch. 317, § 2, subd. (i); see 
People v. Wilson (2024) 16 Cal.5th 874.) The text “prohibits the 
state from seeking or obtaining a criminal conviction, or seeking, 
obtaining, or imposing a sentence, on the basis of race, ethnicity, 
or national origin.” (Wilson, supra, 16 Cal.5th at p. 945, citing § 
745, subd. (a).) 

Legislative history supports the same conclusion. Together 
with the RJA, the Legislature enacted findings that “provide an 
illuminating guide to the legislative objectives in passing the 
Act.” (Young v. Super. Ct. of Solano County (2022) 79 Cal.App.5th 
138, 149.) In essence, these findings proceed from a basic 
syllogism: that “racial bias is widely acknowledged as intolerable 
in our criminal justice system,” (AB 2542, § 2, subd. (c)); that 
existing precedent at the time of enactment required “proof of 
purposeful discrimination,” which is “nearly impossible to 
establish,” (id.); and that “[i]mplicit bias . . . may inject racism 
and unfairness into proceedings similar to intentional bias” yet 
escape redress, such that the intolerable taint of racial bias 
remains rampant in the criminal system. (Id. at § 2, subd. (d).) As 
described in greater detail above, the text and legislative history 
demonstrate an ambitious purpose: to remove the stain of racism 
from the criminal law entirely and to give special protection to 
capital defendants. 
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It is therefore apparent that the RJA generally, and 
subdivision (e)(3) specifically, evince purposes dramatically 
different from the penalty-increasing purposes of Prop. 7.  

d. The RJA’s Death Penalty Exemption Does Not 
Amend the Briggs Initiative. 

The RJA did not amend the Briggs Initiative. First, section 
745, subdivision (e)(3) intersects with the Briggs Initiative only 
at the margins. Neither subdivision (e)(3) nor the RJA as a whole 
reduces the statutory minimum sentence for anyone convicted of 
murder, reduces or alters the list of special circumstances, or 
provides a sentence of less than life without parole in cases where 
a special circumstance is found true. The only overlap lies in 
cases where an RJA violation is established—there, subdivision 
(e)(3) leaves undisturbed the mandatory minimum sentence of 
life without parole but takes death off the table. Such “impact 
upstream,” standing alone, does not constitute an amendment. 
(Hunter, supra, 51 Cal.App.5th at p. 909 [“The suggestion that 
any legislation that changes the scope or effect of an initiative in 
this broad sense constitutes an amendment is incorrect.”]; see, 
e.g., California Redevelopment Assn. v. Matosantos (2011) 53 
Cal.4th 231, 257 [initiative provision outlining funding of 
redevelopment agencies did not foreclose legislation dissolving 
such agencies].)  

This is, first and foremost, because the voters did not speak 
to the issue codified in subdivision (e)(3). Rather, the Briggs 
Initiative, both in text and legislative history, is silent regarding 
imposition of capital punishment in cases influenced by racial 
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bias. There is no indication the voters believed that such bias was 
unobjectionable, that other remedies were preferable, or that an 
exemption was undesirable—the question was simply not put to 
them. (See Knight v. Super. Ct. (2005) 128 Cal.App.4th 14, 18 
[“[C]ourts are precluded from interpreting [an initiative] in a 
manner that was not presented to the voters.”].)  

That the voters expressed a general preference for a 
stronger death penalty is not relevant, as several cases have held 
in analyzing the Briggs Initiative, because the critical issue is 
whether the voters spoke with specificity in barring the 
particular impact “upstream.” Thus, in Oluwa, the Court held a 
legislative enactment an improper amendment because it 
provided post-sentencing conduct credits in direct contradiction 
to the Briggs Initiative’s “specific and pointed reference to an 
article of the Penal Code.” (Supra, 207 Cal.App.3d at p. 445). In 
People v. Cooper, by contrast, subsequent legislation concerned 
credits pre-sentence, and the Court found no amendment because 
the Briggs Initiative “[did] not specifically authorize or prohibit 
presentence conduct credits.” (Supra, 27 Cal.4th at p. 47.)  

Likewise, the Court of Appeal has held in numerous 
decisions that Senate Bill 1437, which narrowed the definition of 
felony murder, did not amend the Briggs Initiative because the 
voters did not specifically freeze in place the specific elements of 
that offense. (See Cruz, supra, 46 Cal.App.5th at p. 758 [“Neither 
the plain language of Proposition 7 nor its ballot materials 
included any restriction on the Legislature’s ability to define 
murder, malice, or the felony-murder rule.”]; Hunter, supra, 51 
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Cal.App.5th at p. 913 [voters “were not asked to vote on freezing 
the law regarding liability for murder”]; see also Solis, supra, 46 
Cal.App.5th at p. 779; People v. Super. Ct. (Gooden) (2019) 42 
Cal.App.5th 270, 275; People v. Bucio (2020) 48 Cal.App.5th 300, 
309-310; People v. Lamoureux (2019) 42 Cal.App.5th 241.) 
Implicit in these decisions is a rejection of any interpretation of 
the Briggs Initiative as seeking to maximize the individual 

number of executions. (See Hunter, supra, 51 Cal.App.5th at p. 
913 [“suggestion that the electorate’s intent in enacting 
Proposition 7 was to ‘broaden liability’ for murder is without 
merit”].) The voters’ preference for “a tough, effective death 
penalty law,” (Ballot Pamp., supra, argument in favor of Prop. 7, 
p. 34), does not compel a death sentence in every possible case. 
Thus, just as the Legislature was not forbidden from narrowing 
liability for felony murder, though it would reduce the number of 
possible death sentences, so too, the Legislature is not barred 
from exempting from death-eligibility people who can prove an 
RJA violation. Because the Briggs Initiative does not speak to the 
issue of what should happen when racial prejudice taints a 
capital case, the Legislature was free to address it.  

Nor does subdivision (e)(3) in any way undermine what the 
voters did contemplate in passing the Briggs Initiative. As 
discussed, the voters sought to increase the penalty for murder 
and broaden availability of the death penalty to deter violent 
crime. The RJA leaves this intact. Capital prosecution remains 
available for the same categories of cases in the first instance, 
and courts are still required to impose death when, at the close of 
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a capital penalty phase, the fact-finder determines that the 
aggravating evidence outweighs any mitigation. That specific 
cases are exempted from a possible death sentence after an RJA 
violation is proven does not decrease the penalty for murder, as 
the same mandatory minimums apply. Nor does it undermine 
any deterrent effect, as individuals hypothetically deterred by 
fear of capital punishment will not commit murder on the 
speculative proposition that they may later suffer an RJA 
violation. Individual exemptions based on errors in criminal 
proceedings cannot undermine the broad objective of the Briggs 
Initiative. 

Finally, this Court has held that even categorical 
exemptions from the death penalty ex ante—for entire categories 
of people, before criminal proceedings commence and without 
regard to any trial error—are consistent with the Briggs 
Initiative. In Bucio, the Court of Appeal held that the Briggs 
Initiative did not bar the Legislature from considering “evolving 
societal norms . . . to distinguish between different levels of 
culpability.” (Supra, 48 Cal.App.5th at p. 311.) This is the 
language of categorical exemption. (See Graham v. Florida (2010) 
560 U.S. 48, 59-60 [noting Court’s use of “categorical rules” to 
define “evolving standards of decency”].) This Court suggested 
the same conclusion in People v. Hajek, where the Court 
considered a claim that people with serious mental illness should 
be categorically exempted from the death penalty. ((2014) 58 
Cal.4th 1144, 1250-1252, as mod. on denial of rehg. (July 23, 
2014), and abrogated on other grounds by People v. Rangel (2016) 
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62 Cal.4th 1192.) The Court rejected the claim, but concluded, 
“We leave it to the Legislature, if it chooses, to determine exactly 
the type and level of mental impairment that must be shown to 
warrant a categorical exemption from the death penalty.” (Id. at 
1250-52.) Notably, the Court did not say, “We leave it to the 
voters,” or, “We leave it to the Legislature subject to the voters’ 

approval,” to authorize such an exemption. By extension, the 
RJA’s exemption of certain individuals only after they have 
suffered proven racial discrimination—a narrower exemption, 
based on misconduct in criminal proceedings—is within the 
Legislature’s authority. For these reasons, the RJA did not 
amend the Briggs Initiative and is consistent with article II, 
section 10 of the California Constitution. 

CONCLUSION  

The RJA is a considered a historic step toward finally 
eradicating racism from the operation of the criminal law in 
California, and the death penalty in particular. The Legislature 
took this step out of necessity, surveying existing law and finding 
it inadequate. Too often, courts refused to take action in response 
even to stark discrimination, based on a finding that the 
defendant had not shown it likely affected the outcome. Such 
precedents ignored the insidious nature of bias, the difficulties of 
proof, and the damage to the defendant and the system as a 
whole when racism goes unremedied. The Legislature squarely 
rejected this, particularly in the context of the death penalty, 
where the stakes are highest, and entanglement with racism is 
particularly troubling and deep-rooted. This Court should not 
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undo this progress. The Legislature spoke clearly and acted 
within its authority, and subdivision (e)(3) should remain intact 
as written and intended. 
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Justice Act (“RJA”), and have a vested interest in ensuring that 

the RJA is applied in a manner consistent with its purpose of 

addressing and ameliorating systemic racial disparities in the 

criminal legal system. In addition, these amici have extensive 

familiarity with the issues and practical problems surrounding 

capital litigation and capital charging and sentencing. 

The Habeas Corpus Resource Center (“HCRC”) is an entity 

in the Judicial Branch of the State of California responsible for 

representing indigent California capital petitioners in state and 

federal habeas corpus proceedings. (See Stats. 1997, ch. 869, § 3.) 

Since 1999, HCRC has accepted appointments by the state and 

federal courts in over 100 cases and has recruited and trained 

private counsel in capital habeas corpus proceedings and served 

as a resource to these attorneys. In its capacity as a resource 

center and in the course of providing direct representation to its 

clients, HCRC has developed particular expertise in the Briggs 

Initiative and in the statutes and caselaw governing ineligibility 

for the death penalty. 

The California Appellate Project-San Francisco (“CAP-SF”) 

is a nonprofit corporation established by the State Bar of 

California in 1983 as a legal resource center to implement the 

constitutional right to counsel for indigent persons facing 

execution. CAP-SF serves the largest population of condemned 

individuals in the country and is funded through an annual 

contract with the Judicial Council of California. 

CAP-SF assists private counsel appointed by this court to 

represent indigent defendants in capital cases on direct appeal 
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and through habeas corpus proceedings, and it provides these 

attorneys with professional training and litigation resource 

materials. In addition, CAP-SF assists unrepresented individuals 

sentenced to death by collecting and preserving evidence for their 

postconviction claims and by providing advocacy, including on 

Racial Justice Act issues, both before direct appellate counsel is 

appointed and after a direct appeal becomes final until state 

habeas counsel has been appointed. 

Racial Justice Act work comprises a significant portion of 

CAP-SF’s efforts. Its annual contract with the Judicial Council 

includes work under the Racial Justice Act, and the California 

State Budget Act of 2023, A.B. 102, included an express earmark 

of $500,000 to support CAP-SF’s RJA work. 
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First, as mentioned above, the law removed the death 

penalty ban from the RJA’s remedial section altogether and 

relocated it in its own section. Although the language of 

subdivision (l) replicates that previously in subdivision (e)(3), the 

direction in subdivision (e) to choose remedies “from the following 

list” can no longer apply to the death penalty ban. It is an 

entirely separate and mandatory prohibition. Second, AB-1071 

amended the list of remedies in subdivision (e) itself to include a 

catch-all provision broader than the statute provided previously: 

“Any other remedy not prohibited by another law.” (§ 745, subd. 

(e)(1)(D).) Under the amended statute, in other words, a court 

may impose not only remedies expressly authorized by “other 

law,” but any remedies not forbidden by other law. Thus, there 

can be no question that the listed remedies are not exclusive but 

merely illustrative. With these two changes, the Legislature 

made clear that a court must vacate or foreclose the death 

penalty in every capital case infected with RJA error, and that 

the court must consider additional forms of relief to remedy that 

error. 

B. The statutory prejudice requirement in 
subdivision (k) does not encompass the death 
penalty ban. 

Although the RJA imposes a prejudice requirement limited 

to “petitions” filed in cases with judgments entered before 

January 1, 2021 (see § 745, subd. (k)), amici previously argued 

that the Legislature did not intend to apply this general 

requirement in capital cases, which fell under subdivision (e)(3)’s 
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(See ibid.) That the Legislature in AB-1071 again repudiated 

McCleskey—and explicitly in the bill’s text—demonstrates that it 

did not intend for defendants who suffer a violation of the RJA to 

be forced to show prejudice to avoid a death sentence. 

C. The Legislature’s findings confirm that the 
death penalty ban is not a “remedy” but a 
categorical requirement. 

Separate from the changes that AB-1071 made to the RJA’s 

text, the legislative declarations enacted with the bill squarely 

explain that the “remedy” provisions (on which the State’s 

interpretation rested) are irrespective of the death penalty ban: 

Further, this bill clarifies that the prohibition on death 
sentences for cases in which an RJA violation occurs is 
categorical, and not a remedy in itself. This is because 
the racially disproportionate application of the death 
penalty is “in historical continuity with the long and 
sordid history of lynching in this country.” (Ogletree, 
“Black Man’s Burden: Race and the Death Penalty in 
America” (2002) 81 Or. L.Rev. 15.) Thus, in addition to 
the categorical prohibition, courts must impose a 
remedy commensurate with the violation(s) in the 
case. 

(AB-1071, § (1), subd. (e), italics added.) As these findings make 

explicit, the Legislature meant to impose a categorical prohibition 

on future imposition of the death penalty where a court has found 

an RJA violation, to create a clean break from the death penalty’s 

roots in centuries of racial violence. And, in passing AB-1071, the 

Legislature required courts not only to make that clean break, 

but additionally to impose any appropriate remedies for the 

violation. 
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entirety.” (AB-1071, § (1), subd. (e).) The gravity and prevalence 

of racial discrimination in imposition of the death penalty is one 

that requires a response that is both strong and absolute. Thus, 

to remove the stain of racial bias in a capital case, the death 

sentence itself must first be removed. Where it is not, and the 

possibility of death remains in a case tainted by racial 

discrimination, the taint of that racial discrimination spreads 

and infects the whole case in any trial or re-trial. (See Kendi, 

How to Be an Antiracist (2019) p. 293 [“[A]s long as the 

underlying cause remains, the tumors grow, the symptoms 

return, and injustices spread like cancer cells, threatening the 

life of the body politic.”].) Only once the taint of death eligibility 

is completely excised from a case can a remedy stand to make the 

defendant whole.  

* * * * * 

In sum, numerous aspects of AB-1071—the categorical text 

of the death penalty ban, its relocation to a new subdivision, its 

legislative history, and the legislature’s explicit declaration to 

reject the McCleskey approach—demonstrate that appellants’ and 

amici’s interpretation of the RJA is correct: Once a court has 

found an RJA violation, the defendant becomes ineligible for 

death without needing to show a prejudicial impact and is 

entitled to a remedy beyond death ineligibility. 
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