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Supreme Court of California
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Re: Sanchezv. Valencia Holding Co., LLC
Case No. S199119

Response to Appellants’ Supple meptal Brief and Amicus
Supplemental Briefs

Dear Honorable Justices:

In response to Appellants’ Supplemental Brief, and the various Amicus
Supplemental Briefs, Respondent Gil Sanchez submits the following letter brief:
I. Introduction

In Respondent’s Supplemental Brief, Respondent argued Corporate
America wants to know how many rights they can deprive their customers of.
Respondent’s Supplemental Brief suggested a substantive unconscionability test
using a “shocks the conscience” formulation was a license for Corporate America
to take away all rights from consumers in adhesion contracts. Respondent argued
the sky was falling on consumers, one contractual clause at a time.

The Supplemental Briefs submitted by Appellants, the Association of
Southern California Defense Council (“SCDC”), the Pacific Law Foundation
(“PLF"), and Federated Insurance demonstrate Respondent was neither hysterical
nor mistaken. The “shocks the conscience” standard these groups advocate
eliminates the unconscionability defense. All agree that a “shock the conscience”

standard is as extreme as possibly can be created. This is not an arbitration issue;
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this is an issue of basic contract law. We live in a society where form adhesion
contracts govern our everyday lives. The supplemental briefs espouse a country for
the corporation, by the corporation, and run by the corporation.

II. Since Consciences Can’t Be Shocked, “Shocks the Conscience” Is

a Meaningless Standard

What does it mean to “shock the conscience”? Justice Scalia, in evaluating
the “shocks the conscience” test used in substantive due process analysis, referred
to the test as the ne plus ultra, the Napoleon Brandy, the Mahatma Gandhi, the
Cellophane of subjectivity . . . .” (County of Sacramento v. Lewis (1998) 523 U.S.
833, 861.) For arbitration clauses, however, there will be no subjectivity because
there is no way to “shock the conscience.”

Appellants invite this Court to travel back in time to 1750 and adopt the
unconscionability standard used in England in Earl of Chesterfield v. Jansson (Ch.
1750): “Such as no man in his senses and not under delusion would make on the
one hand, and as no honest and fair man would accept on the other.” Appellants
urge this Court to adopt a stricter less consumer friendly approach than 1750
England. Even when reasonable people would find a clause “repugnant,” the clause
should still be upheld unless “all or nearly all” people would agree. Appellants
simply seek a license to include whatever they want into all forms of adhesion
contracts.

The PLF asks this Court to create a “certainty” standard and their proposal
to use a “shock the conscience” standard as they define it, would do just that. Such
a standard would make it “certain” that virtually no consumer contract, no matter
how procedurally unconscionable, would ever be invalidated or held substantially

unconscionable. PLF proposes only contracts that “no man in his senses and not
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under delusion would make.” Only certain clauses that are “monstrous and
extravagant” would not be enforced.

SCDC appears to argue that clauses that would be unconscionable in any
other contractual setting should be upheld if an arbitration clause is at issue. The
proposals set forth are a dream list for Corporate America. SCDC proposes that all
burdens be placed on the consumer, with a “strong presumption” against the
consumer which must be rebutted by clear and convincing evidence so as to prove
the clause “is so one sided as to shock the conscience.” (Proposal 2, at page 3.
Further, consumers need never be shown or ever be aware of the arbitration clause,
or even sign the clause. The clause should be allowed to obligate the consumer to
pay one-half of the arbitration costs, and the adhesive nature of the clause should
not be considered. (Proposals 3, 4, 5 at pages 2-3.)

Finally, Federated argues for a “shocks the conscience” test rooted in
morality and a sense of right and wrong. Despite providing the definition of
unconscionable from the Oxford English Dictionary to include “not in accordance
with what is right or reasonable,” Federated argues a clause is only substantively
unconscionable if it is so “grotesquely one sided that a judge looking at the
agreement can only shake his or her head at the objective, morally offensive term
or contract, and find it shocking or offensive to ‘the sense of right and wrong as
regards things for which one is responsible.”

In this case, Mr. Sanchez was sold an accident-damaged, unsafe vehicle
despite being promised the vehicle was “certified” and inspected. Does the fact a
car dealership tried to cheat him “shock the conscience”? No, car dealers have been
cheating people a long time. Does it “shock the conscience” that a car dealer would
try and minimize its liability by stealing away Mr. Sanchez’s right to a jury trial?

Not really. But, would an “honest and fair” or “right or reasonable” business try to
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limit its exposure and liability, by taking away the right to a jury or access to class
action lawsuits? And would an “honest and fair” business try to take away those
rights by putting them on the back of an adhesion contract that is not discussed
with its customers? Of course not.

But car dealers are not known for being “honest and fair.” (See Gallup
Honesty and Ethics Poll, December 2013 (9% of Americans rated the honesty and
ethics of car dealers as “very high” or “high”).) In fact, car dealers successfully
lobbied Congress to make pre-dispute arbitration clauses in motor vehicle
franchise contracts unenforceable under the Federal Arbitration Act unless both
parties consent after the dispute arises. (See Motor Vehicle Franchise Contract
Arbitration Fairness Act of 2002 (Pub.L. 107-273 (amendment to the Automobile
Dealers’ Day in Court Act in 2002).) How exactly is the “honest and fair” car dealer
exempt from mandatory arbitration clauses for disputes with manufacturers, but
able to force consumers to be bound by such clauses? When an industry held in
such low regard does anything, even engaging in conduct it itself deems unfair as
applied to it, how can it really be labeled to “shock the conscience”?

Here, if the Court adopts a “shocks the conscience” definition of substantive
unconscionability in form adhesion contracts, Corporate America wins and it is
open season on consumer rights. We will not have arbitration clauses such as
found in the Concepcion case. Rather, dealers will start with the agreement on the
back of Mr. Sanchez’s contract and make it as one-sided and unfair as possible.
Why not take away the rights provided by consumer protection statutes such as the
Consumers Legal Remedies Act and the Automobile Sales Finance Act under the
guise of creating an arbitration clause to resolve disputes? Why bother putting the
arbitration clause on the back of the contract at all? As long as at least one person

does not find such clauses repugnant — they will not be unconscionable. And since
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one person didn’t find the clauses repugnant — the business who included the
clause — the “shocks the conscience” test could never be satisfied.
III. Conclusion

The relationship between consumers and businesses using form adhesion
contracts is not the relationship most contract law grew up to govern. Form
adhesion contracts are not agreements in the sense the parties agreed on the terms.
If consumers want to purchase products, have health care, utilities, credit cards,
etc., they must accept the dictated terms. In the context of an adhesion form
contract, the “shocks the conscience” tests proposed in the supplemental briefing
destroy consumer rights. It could not be clearer — Corporate America seeks a
standard so impossible to establish that challenges on the ground of
unconscionability will seldom, if ever, be brought. One can only imagine how far
these new adhesion contracts will go. Respondent previously analogized this
dispute to making sure David has a fighting chance against Goliath. Based on the
supplemental briefs submitted, it appears Goliath not only wishes to prohibit
slingshots, but to strap David to a table and crush his skull with a boulder.

If Goliath enters into a contract with Goliath (Apple and Microsoft), a
different standard should apply, than the case of consumer adhesion cohtracts. All
of the groups advocating “shocks the conscience” support elimination of even

considering “procedural unconscionability.”
Sincerely yours,

Hallen D. Rosner

cc: See Attached Proof of Service
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