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IN THE SUPREME COURT
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THE PEOPLE OF THE STATE OF CALIFORNIA,
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Defendant and Appellant.
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BRIEF AMICUS CURIAE IN SUPPORT OF RESPONDENT

To the Honorable Chief Justice of the Supreme Court
of the State of California

The Criminal Justice Legal Foundation (CJLF) respectfully
applies for permission to file a brief amicus curiae in support of

respondent pursuant to rule 8.520(f) of the California Rules of

Court.!

Applicant’s Interest

CJLF is a nonprofit California corporation organized to
participate in litigation relating to the criminal justice system as
it affects the public interest. CJLF seeks to bring the constitu-

tional protections of the accused into balance with the rights of

1. No party or counsel for a party authored this brief in whole or
in part, and no counsel or party made a monetary
contribution intended to fund the preparation or submission
of this brief. No person other than amicus curiae CJLF made
a monetary contribution to its preparation or submission.



victims and of society to rapid, efficient, and reliable determina-

tion of guilt and swift execution of punishment.

In the present case, the Court of Appeal held that it was a
violation of the equal protection clause to exclude from parole
eligibility murderers between the ages of 18 and 25 who were
convicted of first degree murder with special circumstances and
sentenced to life in prison without the possibility of parole.
Parole-eligible young adult murderers are not similarly situated
to non-parole-eligible young adult murderers and it was rational
for the Legislature to expressly exclude the latter group from
receiving a youth offender parole suitability hearing. The Court
of Appeal’s erroneous interpretation of both state and federal
constitutional provisions is contrary to the interests of victims of
crime that CJLF was formed to protect.

Need for Further Argument

CJLF is familiar with the arguments presented on both sides

of this issue and believes that further argument is necessary.
Date: August 31, 2023
Respectfully Submitted,
j‘\/&ym{méa C S‘l‘apﬁbw
KYMBERLEE C. STAPLETON

Attorney for Amicus Curiae
Criminal Justice Legal Foundation
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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,
US.
ToNY HARDIN,
Defendant and Appellant.

BRIEF AMICUS CURIAE OF THE
CRIMINAL JUSTICE LEGAL FOUNDATION
IN SUPPORT OF RESPONDENT

SUMMARY OF FACTS AND CASE

To understand what 1s at stake in this case and others like it,
it is important to understand the magnitude of the crime. In
1989, 25-year-old Tony Hardin murdered his elderly neighbor,
Norma Barber, in her apartment. (People v. Hardin (2022) 84
Cal.App.5th 273, 279.) Hardin worked as a nighttime security
guard at the Casa La Paz apartment complex. (People v. Hardin
(July 19, 1993, B051873) [nonpub. opn.] at p. 2 (“Hardin I”).)
Barber, who lived alone, and Hardin were “friendly” and lived
only two doors down from each other at the Casa La Paz complex.
(Ibid.) They would occasionally have drinks or dinner together
with friends at Barber’s apartment. (Id. at p. 7.)

Barber’s son grew concerned for his mother’s well being after
he had not heard back from her in a few days. (Id. at p. 3.) When
he went over to her apartment to check on her, he noticed that
her car was not parked in its usual parking stall and she had

several days worth of unread daily newspapers stacked near her



patio door. (Ibid.) Once inside the apartment, Barber’s son discov-
ered his mother’s dead body underneath her bed. (Ibid.) The
coroner determined that Barber had been strangled to death,
with several ligature marks on her neck and wrists occurring post
mortem. (Ibid.) Evidence at trial showed that “[h]er legs were
bound with a belt. Her wrists were apparently held in handcuffs
behind her back. She was manually strangled to death. After she
was already dead [Hardin] wrapped a cord around her neck
tightly enough to leave post mortem ligature markings.” (Id. at p.
17.)

Before leaving the scene of the crime, Hardin, a “drug abuser
... desperate to buy drugs and had no money to do so” (id. at p.
17), stole jewelry off of Barber’s body and took her VCR. (Id. at
pp. 17-18.) He also took Barber’s car and drove it to a pawn shop
in Los Angeles where he exchanged two necklaces, two charms,
and one ring for $15. (Id. at pp. 7-8.) Barber’s son and friends
later identified the pawned jewelry as that of Barber’s that she
“almost always wore and almost never took off.” (Id. at p. 8.) After
pawning the jewelry, Hardin continued to drive himself and his
drug dealer around to pick up drugs and to purchase cocaine. (Id.
at pp. 7-8.) Hardin, who had the keys to Barber’s apartment,
subsequently returned to her apartment and took her microwave
that he later sold for cash. (Id. at pp. 8-9.) Other items reported
missing, and never found, were her purse, wallet, checkbook and
checks, a stun gun, her glasses, and answering machine tapes.
(Id. at p. 18))

A jury convicted Hardin of first degree murder (Pen. Code,
§ 187),% and found true the special circumstance allegation that

the murder occurred during the commission of a robbery (Pen.

2.  Unless otherwise noted, all statutory references are to the
Penal Code.
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Code, § 190.2, subd. (a)(17)(A)). Hardin was further convicted of
inflicting great bodily injury on a person age 60 or older (Pen.
Code, § 1203.09, subd. (a)), residential robbery (Pen. Code, § 211),
and grand theft of an automobile (Pen. Code, § 487, subd. (c¢)).
(Hardin, supra, 84 Cal.App.5th at p. 279.) Hardin was sentenced
to life without the possibility of parole (LWOP) for the special

circumstance first degree murder of Barber. (Ibid.)

Despite being statutorily ineligible (see Pen. Code, § 3051,
subd. (h)), in August 2021, Hardin filed a motion for a “Franklin
hearing” seeking to develop a record for a future Penal Code
section 3051 youth offender parole suitability hearing.? In his
motion, Hardin argued that allowing a youth offender parole
suitability hearing to inmates sentenced to 25 years to life for
first degree murder committed between the ages of 18 and 25
while denying the same hearing to inmates, like him, sentenced
to LWOP for first degree special circumstance murder committed
between the ages of 18 and 25, violates the equal protection
clause. The trial court denied Hardin’s motion and rejected his
argument finding that Penal Code section 3051, subdivision (h)’s
exclusion was “ ‘not unconstitutional as applied to persons sen-
tenced to [LWOP].”” (Hardin, 84 Cal.App.5th at p. 280.)

The Court of Appeal reversed, holding that there was no

rational basis for the Legislature to distinguish between offenders

3. Most youthful offenders (under age 26) who were sentenced
to lengthy prison terms prior to 2016 and did not have the
opportunity at that time to submit evidence relating to their
youth are provided with the opportunity for a postjudgment
evidence preservation hearing (called a “Franklin hearing”)
so as to generate a record of youth-related mitigating
evidence to be utilized by the Board of Parole Hearings at a
future youth offender parole suitability hearing. (See People
v. Cook (2019) 7 Cal.5th 439, 447; People v. Franklin (2016)
63 Cal.4th 261, 284.)

11



between the ages of 18 and 25 sentenced to LWOP and those
sentenced to 25 years to life for purposes of Penal Code section
3051. (Id. at pp. 287-288.) The Court of Appeal reversed and
remanded with directions to the trial court to schedule a Franklin
hearing and to conduct further proceedings consistent with the
opinion. (Id. at p. 291.)

This Court granted the state’s petition for review on January
11, 2023.

SUMMARY OF ARGUMENT

Penal Code section 3051 was originally enacted in 2013 to
fashion the youth offender parole suitability process for parole-
eligible inmates who committed crimes prior to turning 18 years
old and were sentenced to lengthy prison terms. Those who were
sentenced to life without the possibility of parole were explicitly
excluded. When a majority of California voters enacted Proposi-
tion 7 in 1978, they decided that the appropriate punishment for
offenders age 18 and older who are convicted of first degree
murder with special circumstances must be either death or life
without the possibility of parole. The United States Supreme
Court had ruled that it is neither cruel nor unusual to sentence

young adult murderers to either of those two sentences.

The California Legislature has subsequently expanded Penal
Code section 3051 to allow youth offender parole suitability
hearings for most parole-eligible offenders under age 26 and to
those under age 18 who were sentenced to life without the possi-
bility of parole. Offenders under age 26 who were sentenced to 25
years to life are eligible for a parole hearing during their 25th
year of incarceration. Offenders under age 26 who were sentenced
to life without the possibility of parole, however, were expressly

excluded from the statute’s provisions.
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The equal protection clause prohibits government action that
classifies two similarly situated groups in an unequal manner.
Only if these two groups are found to be similarly situated will
the analysis proceed to whether the difference in treatment
serves a proper governmental purpose. Youthful offenders con-
victed of first degree murder and sentenced to 25 years to life are
not similarly situated to youthful offenders convicted of first
degree murder with special circumstances and sentenced to life
without the possibility of parole. Penal Code section 3051 ad-
vances parole eligibility for parole-eligible offenders and pre-
cludes parole eligibility for non-parole-eligible offenders. It was
thus completely rational for the Legislature to exclude non-
parole-eligible murderers from receiving a youth offender parole

suitability hearing.

The California Constitution places strict limits on the Legisla-
ture’s ability to amend or repeal voter enacted law without voter
approval. Proposition 7 did not contain an amendment clause,
and thus the Legislature is prohibited from independently
amending its statutory provisions through the ordinary legisla-
tive process. Had the Legislature authorized parole eligibility for
those sentenced to life without parole, it would unconstitutionally
amend Proposition 7’s statutory provisions by transforming life
without parole sentences into life with parole sentences. Thus, it
was further rational to conclude that the Legislature was aware
of this constitutional limitation when they chose to expressly

exclude this group of offenders from Penal Code section 3051.

The Court of Appeal held that the Legislature’s exclusion of
young adult offenders sentenced to life without parole from Penal
Code section 3051 violates the equal protection clause and found
that defendant is entitled to a youth offender parole suitability
hearing in the future. The Court of Appeal’s chosen remedy—to

judicially reform the statute—presumed that the reformed stat-
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ute 1s one that the Legislature had the power to enact. However,
because the statutory provisions of Proposition 7 mandate either
a sentence of death or life without parole, and because Proposi-
tion 7 did not contain an amendment clause, 1t does not matter
whether the Legislature would have preferred to apply Penal
Code section 3051 to young adult murderers sentenced to life
without parole because the Legislature lacked the authority to
include them. Thus, if the Legislature’s exclusion of non-parole-
eligible offenders 1s found to violate the equal protection clause,
the proper remedy is to also exclude the group of parole-eligible
offenders from the list of individuals who benefit from the statu-

tory scheme.

ARGUMENT

I. The Legislature’s exclusion of offenders 18 to 25 years
old convicted of special circumstances first degree
murder and sentenced to life without the possibility
for parole pursuant to Penal Code section 190.2 does
not violate the equal protection clause.

A. Statutory and Constitutional Framework.
1. Proposition 7.

In 1978, a majority of California voters enacted Proposition 7,
the Briggs Initiative. (Voter Information Guide, Gen. Elec. (Nov.
7, 1978) text of Prop. 7, pp. 33, 41-46 (“1978 Voter Guide”).) The
purpose of Proposition 7 was threefold: (1) to significantly in-
crease the punishment for first and second degree murder by
amending Penal Code section 190; (2) to “expand and modify the
list of special circumstances” that would require a sentence of
either death or LWOP by amending Penal Code section 190.2;
and (3) to clarify the procedure by which the death penalty may
be imposed, and how aggravating and mitigating circumstances

are to be applied, by amending Penal Code sections 190.1, 190.3,
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and 190.4.* (Id., analysis of Prop. 7 by Legis. Analyst, p. 32; see
also People v. Cooper (2002) 27 Cal.4th 38, 42; People v. Nash
(2020) 52 Cal.App.5th 1041, 1056-1057.) Proposition 7 “broadened
the class of persons subject to the most severe penalties known to

our criminal law.” (Nash, supra, at p. 1057.)

Article II, section 10, subdivision (c) of the California Consti-
tution limits the Legislature’s authority to amend initiative
statutes without voter approval. An initiative statute can be
amended by the Legislature only if expressly authorized to do so
by the initiative itself, and it must be accomplished in strict
compliance with the terms stated therein. (People v. Superior
Court (Pearson) (2010) 48 Cal.4th 564, 568.) Unlike most present
day initiatives, Proposition 7 did not contain a provision that
would allow the Legislature to make amendments to its statutory
provisions without voter approval. (Cooper, 27 Cal.4th at p. 44;
see also People v. Kelly (2010) 47 Cal.4th 1008, 1042 & fn. 59.)

2. Penal Code section 3051.

Over the past 18 years, both this court and the United States
Supreme Court have issued a series of decisions involving the
constitutionality of juvenile sentencing practices. (See Roper v.
Simmons (2005) 543 U.S. 551; Graham v. Florida (2010) 560 U.S.
48, 74; Miller v. Alabama (2012) 567 U.S. 460, 467; People v.
Caballero (2012) 55 Cal.4th 262, 268-269.) At issue was whether

4. Proposition 7 further prohibited the imposition of the death
penalty on any person under age 18 by repealing and
reenacting Penal Code section 190.5. (See People v. Cruz
(2020) 46 Cal.App.5th 740, 754, fn. 5.) In 1990, Proposition
115 added subdivision (b) to Penal Code section 190.5, which
authorizes at the discretion of the court, either a sentence of
LWOP or a term of 25 years to life to be imposed upon certain
juvenile homicide offenders. (Voter Information Guide,
Primary Elec. (June 5, 1990) text of Prop. 115, p. 67 (“1990
Voter Guide”).)

15



these sentencing practices violated the cruel and unusual punish-
ment clause of the Eighth Amendment. Roper categorically
barred imposition of the death penalty for criminal offenders
under age 18. (5643 U.S. at pp. 570-571.) A few years later, Gra-
ham categorically barred LWOP for juvenile offenders convicted
of nonhomicide offenses. (560 U.S. at p. 74.) In Caballero, this
court then extended Graham to juveniles who receive lengthy
sentences that are the “functional equivalent” of LWOP for
nonhomicide offenses. (55 Cal.4th at pp. 268-269.)

In Miller, the high court held that a state sentencing scheme
that mandated an automatic sentence of LWOP for juvenile
homicide offenders upon conviction without any opportunity given
to a judge or jury to impose a lesser punishment was unconstitu-
tional. (567 U.S. at p. 465.) However, unlike the holdings of Roper
and Graham, the Miller Court expressly declined the invitation to
categorically bar all juvenile homicide offenders from being
sentenced to LWOP. (Id. at p. 483.) In People v. Gutierrez (2014)
58 Cal.4th 1354, 1387, this court determined that Penal Code
section 190.5, subdivision (b), the sole avenue by which a juvenile
homicide offender can be sentenced to LWOP in California, was a
constitutionally sound discretionary statutory scheme that pro-

vided sufficient safeguards to satisfy Miller.

Beginning with Roper, the focus on juvenile offenders being
generally less culpable than adults, more amenable to rehabilita-
tion, and thus less deserving of severe penalties came to fruition.
In direct response to these cases, the California Legislature
passed, and the Governor signed, Senate Bill 260 (SB 260) into
law. SB 260 added Penal Code section 3051 to create the youth
offender parole suitability process for inmates who committed
crimes prior to age 18 and were sentenced to lengthy parole-
eligible prison terms. (Stats. 2013, ch. 312, § 4.) As originally

enacted, SB 260 expressly excluded three categories of juvenile

16



offenders based on their sentence: (1) those sentenced under the
Three Strikes Law (Pen. Code, §§ 667, subds. (b)-(1), 1170.12); (2)
those sentenced for sexually violent felonies under the One Strike
Law (Pen. Code, § 667.61); and (3) those sentenced to LWOP.
(Stats. 2013, ch. 312, § 4(h).) A fourth group of offenders who
were also expressly excluded were those to whom the “section
would otherwise apply” but who, after turning age 18, “commit[]
an additional crime for which malice aforethought is a necessary
element of the crime or for which the individual is sentenced to
life in prison.” (Ibid.)

In 2016, the U.S. Supreme Court was asked in Montgomery v.
Louisiana (2016) 577 U.S. 190, if Miller applied retroactively to
final cases on collateral review. The short answer to that question
was yes. (Id. at p. 206.) Miller’s core holding was that LWOP
sentencing cannot be mandatory for juvenile homicide offenders.
As discussed supra, this court held in Gutierrez that California’s
discretionary individualized sentencing scheme for sentencing
juveniles to LWOP does not run afoul of Miller. Despite this, in
2017, the Legislature passed Senate Bill 394 (SB 394) adding
subdivision (b)(4) to Penal Code section 3051. (Stats. 2017, ch.
684, § 1.5.) SB 394 expanded youth offender parole suitability
hearings to juveniles (under age 18) sentenced to LWOP.

SB 394 was introduced in direct response to Montgomery.
(Sen. Com. on Pub. Safety, Analysis of Sen. Bill No. 394 (2017-
2018 Reg. Sess.) March 21, 2017 (“Sen. Com. on Pub. Saf.”) Henry
Montgomery was convicted of murder in 1963 when he was 17
years old. (Montgomery, supra, 577 U.S. at p. 194.) Miller was
decided 50 years after Montgomery was first taken into custody.
(Id. at p. 195.) After Miller, Montgomery sought collateral review
of his now unconstitutional, decades-old mandatory LWOP sen-
tence. After holding Miller to be retroactive, the Court suggested,

in dicta, that States need not relitigate sentences that were
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1mposed under unconstitutional mandatory sentencing schemes.
States could, instead, “remedy a Miller violation by permitting
juvenile homicide offenders to be considered for parole, rather

than resentencing them.” (Id. at p. 212.)

Notwithstanding California’s Miller-compliant and discre-
tionary sentencing scheme, the author of SB 394 stated that the
bill was “needed” because Montgomery “ruled that Miller’s prohi-
bition on juvenile LWOP sentences applies retroactively and that
every person serving such a sentence is entitled to a new sentenc-
ing hearing or an opportunity for release on parole.” (Sen. Com.
on Pub. Saf., supra, at pp. 2-3.) This statement is inconsistent
with the actual holdings of Miller and Montgomery, and as to the
status of California’s statutory scheme as construed by Gutierrez.
Any statement that amending the statute was necessary “to
remedy the now unconstitutional juvenile sentences of [LWOP]”

to comply with Miller and Montgomery (cf. id. at p. 3) was wrong.’

Because juveniles sentenced to LWOP were subsequently
included amongst the categories of inmates being given the
opportunity for release on parole, SB 394 further amended Penal

Code section 3051, subdivision (h) to exclude those inmates who

5. The issue of whether this provision is constitutional is
presently pending in the Court of Appeal for the Third
Appellate District in Peterson v. Cal. Dept. of Corrections and
Rehabilitation, C096833, on CDCR’s appeal from the grant of
a writ of mandate. Counsel for amicus CJLF represents
Laura Peterson in that case. (See also People v. Board of
Parole Hearings (2022) 83 Cal.App.5th 432, 457 [not reaching
the merits but noting Peterson, then pending in the trial
court].)

18



committed a “controlling offense” on or after turning 18 years old
and were sentenced to LWOP.” (Stats. 2017, ch. 684, § 1.5.)

In 2015, the California Legislature amended Penal Code
section 3051 to expand the law’s reach to offenders under age 23
(Stats. 2015, ch. 471, § 1), then again in 2017 to reach offenders
under age 26. (Stats. 2017, ch. 675, § 1.) As the law stands today,
four categories of inmates are eligible to receive a youth offender
parole suitability hearing: (1) those who commit their controlling
offense at age 25 or younger and were sentenced to a determinate
sentence are eligible for a hearing during their 15th year of
incarceration; (2) those who commit their controlling offense at
age 25 or younger and were sentenced to a term of less than 25
years to life are eligible for a hearing during their 20th year of
incarceration; (3) those who commit their controlling offense at
age 25 or younger and were sentenced to a term of 25 years to life
are eligible for a hearing during their 25th year of incarceration;

and (4) those who commit their controlling offense prior to turn-

6. “‘Controlling offense’ means the offense or enhancement for
which any sentencing court imposed the longest term of
imprisonment.” (Pen. Code, § 3051, subd. (a)(2)(B).)

7. Penal Code section 3051, subdivision (h) continues to exclude
those sentenced under the Three Strikes Law (Pen. Code,
§§ 667, subds. (b)-(1), 1170.12), those sentenced for sexually
violent felonies under the One Strike Law (Pen. Code,
§ 667.61), and those to whom the law would otherwise apply,
but “subsequent to attaining 26 years of age, commits an
additional crime for which malice aforethought is a necessary
element of the crime or for which the individual is sentenced
to life in prison.” Two of these exclusions are also being
challenged as violating the equal protection clause in other
cases currently pending before this court and in the Court of
Appeal, Sixth Appellate District. (See People v. Williams
(2020) 47 Cal.App.5th 475, review granted July 22, 2020,
S262229; People v. Whitley (H049307, app. pending, to be
argued Oct. 10, 2023).)
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ing age 18 and were sentenced to LWOP are eligible for a hearing

during their 25th year of incarceration. (Pen. Code, § 3051, subd.
(b).)

3. Equal Protection Clause.

The 14th Amendment to the U.S. Constitution and article I,
section 7, subdivision (a) of the California Constitution prohibit
the denial of equal protection of the laws. The equal protection
guarantees of both are the same and are analyzed similarly. (8
Witkin, Summary of Cal. Law (11th ed. 2017) Constitutional Law,
§ 775, pp. 92-94.) The threshold question that must first be an-
swered in the affirmative for a meritorious equal protection

(133

challenge 1s whether “ ‘the state has adopted a classification that
affects two or more similarly situated groups in an unequal man-
ner.”” (People v. Brown (2012) 54 Cal.4th 314, 328, quoting Cooley
v. Superior Court (2002) 29 Cal.4th 228, 253, italics in original.)
“This initial inquiry is not whether persons are similarly situated
for all purposes, but ‘whether they are similarly situated for
purposes of the law challenged.”” (Cooley, supra, 29 Cal.4th at p.

253, quoting People v. Gibson (1988) 204 Cal.App.3d 1425, 1438.)

If the two groups are found to be similarly situated, then the
second prong of the analysis asks whether the “difference in
treatment withstands the appropriate level of scrutiny. If a
statute neither implicates a fundamental right nor ... a suspect
class, only a rational relationship to a legitimate state purpose is
necessary to uphold the constitutional validity of the legislation.”
(People v. Jeha (2010) 187 Cal.App.4th 1063, 1073.)

“The rational basis test sets a very high bar. The Legisla-
ture’s classifications are presumed to be rational. [Citation.]
A challenger must demonstrate there is no conceivable ratio-
nal basis for them.... [The court] must accept any plausible
rational basis without questioning its wisdom, logic, persua-
siveness, or fairness, and regardless of whether the Legisla-
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ture ever articulated it.” (People v. Sands (2021) 70
Cal.App.5th 193, 204, citing People v. Chatman (2018) 4
Cal.bth 277, 289.)

The Court of Appeal found that young adult offenders sen-
tenced to LWOP are similarly situated to parole-eligible young
adult offenders and held that categorically excluding those sen-
tenced to LWOP from parole consideration violates the equal
protection clause. (Hardin, supra, 84 Cal.App.5th at pp. 286-291.)
The Court of Appeal’s holding is wrong for three independent
reasons. First, 18- to 25-year-old murderers sentenced to parole-
eligible life terms are not similarly situated to 18- to 25-year-old
murderers sentenced to LWOP for committing first degree special
circumstance murder. Second, because Penal Code section 3051
advances parole eligibility for parole-eligible inmates, it was
rational for the Legislature to exclude 18- to 25-year-old inmates
who are not parole-eligible. Finally, because Penal Code section
190.2 was enacted by Proposition 7, and because Proposition 7 did
not contain an amendment clause, the Legislature could not
independently amend its statutory provisions without violating
article II, section 10, subdivision (c) of the California Constitu-
tion. Thus, because the Legislature lacked the authority to pro-
vide parole eligibility t