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Proposed amicus curiae California Association of Health Facilities
(“CAHF”) respectfully requests that this Court take judicial notice of
certain excerpts from the rulemaking files for California Code of
Regulations, title 22, sections 72516 and 73518 (collectively, “Section
72516”) pursuant to Evidence Code sections 452, subdivision (a) [the
decisional, constitutional, and statutory law of California], (b) [regulations
issued by a public entity], (c) [official acts of the executive department of
any state in the United States], and (h) [facts and propositions that are not
reasonably subject to dispute and capable of immediate and accurate
determination by resort to sources of reasonably indisputable accuracy].
Only the most relevant excerpts from the rulemaking are included in the
request for judicial notice. Specifically, CAHF requests judicial notice of
the following:

1. Table of Contents for CD and Hard Copies of Rulemaking File
and Navigation Guide, Department of Health Services, Office of
Regulations, Rule-Making File for R-05-01, Standard Admission
Agreement for Skilled Nursing and Intermediate Care Facilities (June 8,
2006), attached hereto and incorporated herein as Exhibit 1.

2. Excerpts from the Initial Statement of Reasons, Department of
Health Services, Office of Regulations, Rule-Making File for R-05-01
(April 16, 2004), attached hereto and incorporated herein as Exhibit 2.

3. Excerpts from Addendum Il — Summaries and Response to the



Comments Received During the Public Comment Period, Department of
Health Services, Office of Regulations, Rule-Making File for R-05-01
(April 25, 2005), attached hereto and incorporated herein as Exhibit 3.

4. Excerpts from the Final Statement of Reasons, Department of
Health Services, Office of Regulations, Rule-Making File for R-05-01
(April 29, 2005), attached hereto and incorporated herein as Exhibit 4.

Exhibits 1, 2, 3, and 4 are true and correct copies of the rulemaking
for Section 72516. (See Declaration of Mark E. Reagan in Support of
Request For Judicial Notice by Proposed Amicus curiae California
Association Of Health Facilities in Support Of Defendants-Appellants,

19 3-7 (“Reagan Decl.”).) California Department of Health Services!
lodged a copy of this rulemaking record as part of the administrative record
for the case Parkside Special Care Center, Inc., et al v. Shewry, et al.
(Super. Ct. San Diego County, 2006, No. GIC860574) (“Parkside”), in
which CAHF was a plaintiff. (Id., at 11 2-3.) CAHF is not aware that these
exhibits were presented to the trial court. CAHF was not an amicus curiae
or party before the trial court or the Court of Appeal and therefore could not
have provided this material to either of those forums.

As an initial point, the California Supreme Court may take judicial

! The California Department of Public Health (“CDPH”) was formerly
known as the California Department of Health Services, which was
reorganized into the CDPH and the Department of Health Care Services.



notice of documents submitted by amicus curiae. (See, e.g., Ste. Marie v.
Riverside County Regional Park & Open-Space Dist. (2009) 46 Cal.4th
282, 293 fn. 7 [judicially noticing executive documents filed by a public
entity such as master plans, board resolutions, and declarations of policy];
East Bay Asian Local Development Corp. v. State of California (2000)

24 Cal.4th 693, 711 fn. 5 [granting judicial notice of letters submitted by an
amicus curiae encouraging the passage of a California Assembly Bill];
Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 168
fn. 2 [granting judicial notice of a previous brief filed by an amicus curiae];
Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1089 fn. 4, as
modified (Dec. 23, 2003) [granting judicial notice of a Ninth Circuit
decision for amicus curiae]; People ex rel. Dept. of Conservation v. El
Dorado County (2005) 36 Cal.4th 971, 981 fn. 5. [granting judicial notice
for several amici curiae].)

Exhibits 1, 2, 3, and 4 are appropriate for judicial notice because
they are official acts of the California Department of Health Services and
highly relevant to this case. Evidence Code section 452, subdivision (a)
permits the Court to take judicial notice of the “statutory law of any state of
the United States.” (Evid. Code, § 452, subd. (a).) Evidence Code section
452, subdivision (b) allows judicial notice to be taken of “[r]egulations ...
issued by ... any public entity in the United States.” (Evid. Code, § 452,

subd. (b).) Similarly, Evidence Code section 452, subdivision (c) allows a



court to judicially notice the official acts of the executive department of
California. Here, Exhibits 1, 2, 3, and 4 are proper for judicial notice
because they are part of the rulemaking for California Code of Regulations,
title 22, sections 72516 and 73518, making them official acts of the
California Department of Health Services. (Evid. Code, § 452, subd. (c).)
A long line of cases demonstrate that courts can judicially notice
rulemaking history, including initial statements of reasons, notices of
proposed rulemaking, and proposed amendments to rules under Evidence
Code section 452, subdivisions (a), (b), and (c). (See, e.g., West Coast
University, Inc. v. Board of Registered Nursing (2022) 82 Cal.App.5th 624,
642 fn. 5 [granting judicial notice of “notice of proposed rulemaking, initial
statement of reasons for the rulemaking, and proposed language for the
rulemaking” pursuant to Evidence Code section 452, subd. (a) and (¢)];
Department of Industrial Relations v. Occupational Safety & Health
Appeals Bd. (2018) 26 Cal.App.5th 93, 108 fn. 7 [granting judicial notice of
previous and current versions of regulations under Evidence Code section
452, subd, (a) and (b)]; As You Sow v. Conbraco Industries (2005) 135
Cal.App.4th 431, 439 fns. 3-4 [judicially noticing a notice of proposed
rulemaking, initial statement of reasons, and proposed amendments to a
regulation as official acts of California under Evidence Code section 452,
subd. (a) and (c) ].)

Moreover, these exhibits are highly relevant to this case because



they prove that several documents clearly regarding health care decisions—
such as pharmacy selection and facility policies—may also be separate
from the Standard Admissions Agreement (“SAA”). Courts may turn to the
rulemaking history of a regulation when the plain language of the
regulation is ambiguous. (See Department of Industrial Relations v.
Occupational Safety & Health Appeals Bd., supra, 26 Cal.App.5th 93,
101.) Such evidence disproves Plaintiff’s and the Court of Appeal’s
“decoupling” theory. (See Answer Brief at p. 23; Logan v. Country Oaks
Partners, LLC (2022) 82 Cal.App.5th 365, 373.) Therefore, Exhibits 1, 2,
3, and 4 are appropriate for judicial notice pursuant to Evidence Code
section 452, subdivisions (a), (b), and (c).

Finally, under Evidence Code section 452, subdivision (h), Exhibits
1, 2, 3, and 4 are appropriate for judicial notice because they are not
reasonably subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable accuracy.
Significantly, these exhibits exist as part of the official rulemaking record
for 22 CCR 72516 and 73518. As a result, Exhibits 1, 2, 3, and 4 are

further noticeable under Evidence Code section 452, subdivision (h).



For these reasons, CAHF respectfully requests the California Supreme

Court grant judicial notice of Exhibits 1, 2, 3, and 4.

DATED: May 31, 2023 HOOPER, LUNDY &
BOOKMAN, P.C.

By:
MARK E. REAGAN
JEFFREY LIN
Attorneys for Amicus curiae
California Association of Health
Facilities




CERTIFICATE OF COMPLIANCE PURSUANT TO CALIFORNIA
RULES OF COURT RULE 8.504(d)(1)

Pursuant to California Rules of Court Rule 8.504(d)(1), I certify that
according to Microsoft Word the attached brief is proportionally spaced,

has a typeface of 13 points and contains 1163 words.

DATED: May 31, 2023 HOOPER, LUNDY &
BOOKMAN, P.C.

By:

MARK E. REAGAN

JEFFREY LIN

Attorneys for Amicus curiae
California Association of Health
Facilities
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DECLARATION OF MARK E. REAGAN
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I, Mark E. Reagan, declare as follows:

1. | am an attorney duly licensed to practice law in the State of
California. 1 am an attorney with the law firm of Hooper, Lundy &
Bookman, P.C., counsel of record for proposed amicus curiae California
Association of Health Facilities (“CAHF”) herein. The facts stated herein
are personally known to me, and if called as a witness | could and would
competently testify to them. | make this declaration in support of proposed
amicus curiae CAHF’s Request For Judicial Notice by Proposed Amicus
Curiae California Association Of Health Facilities in Support Of
Defendants-Appellants (“RIN”).

2. | was the lead attorney for the plaintiffs in Parkside Special
Care Center, Inc., et al v. Shewry, et al. (Super. Ct. San Diego County,
2006, No. GIC860574) (“Parkside”). CAHF was also one of the plaintiffs
in Parkside.

3. The California Department of Health Services (the
“Department”) lodged true and correct copies of the rulemaking files for
California Code of Regulations, title 22, sections 72516 and 73518
(collectively, “Section 72516”) as the administrative record in Parkside.
The California Department of Public Health (“CDPH”) was formerly
known as the California Department of Health Services, which was
reorganized into the CDPH and the Department of Health Care Services.

4. Exhibit 1 of the RJIN is a true and correct copy of the Table

7351882.1 2



of Contents for CD and Hard Copies of Rulemaking File and Navigation
Guide, Department of Health Services, Office of Regulations, Rule-Making
File for R-05-01, Standard Admission Agreement for Skilled Nursing and
Intermediate Care Facilities (June 8, 2006), submitted by the Department
on June 9, 2006. (Exhibit 1 of RIN at p. 2.)

5. Exhibit 2 of the RIN is a true and correct copy of excerpts
from the Initial Statement of Reasons, Department of Health Services,
Office of Regulations, Rule-Making File for R-05-01 (April 16, 2004),
submitted by the Department on June 9, 2006. (lbid.)

6. Exhibit 3 of the RJIN is a true and correct copy of excerpts
from Addendum Il — Summaries and Response to the Comments Received
During the Public Comment Period, Department of Health Services, Office
of Regulations, Rule-Making File for R-05-01 (April 25, 2005), submitted
by the Department on June 9, 2006. (Ibid.)

7. Exhibit 4 of the RIN is a true and correct copy of excerpts
from the Final Statement of Reasons, Department of Health Services,
Office of Regulations, Rule-Making File for R-05-01 (April 29, 2005),
submitted by the Department on June 9, 2006. (lbid.)

8. Exhibits 1, 2, 3, and 4 were not subject to judicial notice by
the trial court or Court of Appeal because CAHF was not a party to the case
at the trial court and not an amicus curiae at the Court of Appeal.

Therefore, CAHF could not have produced Exhbits 1, 2, 3 and 4 to the trial

7351882.1 3



court or Court of Appeal.
| declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on this 31 day of May, 2023, at San Francisco, California.

Mark E. Reagan

7351882.1 4



S276545

IN THE SUPREME COURT
OF THE
STATE OF CALIFORNIA

CHARLES LOGAN
Plaintiff and Respondent,
VS.
COUNTRY OAKS PARTNERS, LLC, et al.

Defendants and Appellants.

On Review from the Court of Appeal for the Second Appellate District,
Division Four, Case No. B312967

After an Appeal from the Superior Court for the State of California,
(Los Angeles County Super. Ct. No. 20STCV26536)

[PROPOSED] ORDER




The Court grants the California Association of Health Facilities’
(“CAHF’s”) motion and takes judicial notice of the following documents

attached to CAHF’s Request for Judicial Notice:

J Exhibit 1

. Exhibit 2

. Exhibit 3

. Exhibit 4
DATED: , 202

Justice of the California Supreme
Court



PROOF OF SERVICE

Logan v. Country Oaks Partners, LLC
Case No. S276545

STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO

At the time of service, | was over 18 years of age and not a party to
this action. | am employed in the County of San Francisco, State of
California. My business address is 44 Montgomery Street, Suite 3500, San
Francisco, CA 94104.

On May 31, 2023, | served true copies of the following document(s)
described as REQUEST FOR JUDICIAL NOTICE BY PROPOSED
AMICUS CURIAE CALIFORNIA ASSOCIATION OF HEALTH
FACILITIES IN SUPPORT OF DEFENDANTS-APPELLANTS;
DECLARATION OF MARK E. REAGAN; [PROPOSED] ORDER on
the interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: | caused the document(s) to be enclosed in a sealed
envelope or package addressed to the persons at the addresses listed in the
Service List and the envelope to be placed for collection and mailing,
following our ordinary business practices. | am readily familiar with the
practice of Hooper, Lundy & Bookman, P.C. for collecting and processing
correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of
business with the United States Postal Service, in a sealed envelope with
postage fully prepaid. The envelope was placed in the mail at San
Francisco, California.

BY ELECTRONIC SERVICE: | electronically filed the
document(s) with the Clerk of the Court by using the TrueFiling system.
Participants in the case who are registered users will be served by the
TrueFiling system. Participants in the case who are not registered users
will be served by mail or by other means permitted by the court rules.

| declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on May 31, 2023, at San Francisco, California.

/s/ Diana Morgan

Diana Morgan
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SERVICE LIST
Logan v. Country Oaks Partners, LLC
Case No. S276545

Through TrueFiling:
Ayman R. Mourad
Suzanne M. Voas
Lanzone Morgan, LLP
356 Redondo Avenue
Long Beach, CA 90814
(Attys. for Respondent and
Plaintiff)

Via Reqular Mail
Clerk of the Court for
Hon. Monica Bachner
111 North Hill Street
Los Angeles, CA 90012

Through TrueFiling:
Buchalter, PC

Harry W.R. Chamberlain 11
Robert M. Daro

1000 Wilshire Blvd., Suite 1500
Los Angeles, CA 90017
radato@buchalter.com

Through TrueFiling:

Traci L. Shafroth

Tucker Ellis LLP

(Attorneys for Amici CMA et
al.)

Through TrueFiling:

Matthew Borden

Kory J. DeClark

BraunHagey & Borden LLP

(Attys. for Respondent and Plaintiff)

Through TrueFiling:
Court of Appeal

Second Appellate District
Division Four

Through TrueFiling:

Sun Mar Management Services
Julieta Y. Echeverria

Brittany A. Ortiz

3050 Saturn Street, Suite 101

Brea, CA 32821
jecheverria@sunmarhealthcare.com




Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: LOGAN v. COUNTRY OAKS

PARTNERS
Case Number: S276545
Lower Court Case Number: B312967

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: mreagan@hooperlundy.com

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

REQUEST FOR JUDICIAL NOTICE

Logan RJN Declaration and Proposed Order

Service Recipients:

Hooper, Lundy & Bookman, P.C.
143438

Person Served Email Address Type| Date/Time
Julieta Echeverria jecheverria@sunmarhealthcare.com [e-  |5/31/2023
Sun Mar Management Services Serve|5:09:32 PM
Ayman Mourad arm(@lanzonemorgan.com e- [5/31/2023
Lanzone Morgan, LLP Serve|5:09:32 PM
304161
Mark Reagan mreagan@hooperlundy.com e- [5/31/2023

Serve(5:09:32 PM

Harry Chamberlain
Buchalter, A Professional Corporation
95780

hchamberlain@buchalter.com e- [5/31/2023
Serve(5:09:32 PM

Robert Dato
Buchalter, A Professional Corp.
110408

rdato@buchalter.com e- [5/31/2023
Serve|5:09:32 PM

Lanzone Morgan, LLP

Matthew Borden borden@braunhagey.com e- [5/31/2023
BraunHagey & Borden LLP Serve|5:09:32 PM
214323

Cassidy Davenport cassidydavenport@colepedroza.comle-  [5/31/2023
Cole Pedroza LLP Serve(5:09:32 PM
259340

Kory DeClark declark@braunhagey.com e- [5/31/2023
BraunHagey & Borden LLP Serve|5:09:32 PM
310571

Omar Rivera rivera@braunhagey.com e- 15/31/2023
BraunHagey & Borden LLP Serve|5:09:32 PM
Kristi Cole kmc(@lanzonemorgan.com e- [5/31/2023

Serve|5:09:32 PM

Suzanne Voas

smv(@lanzonemorgan.com e- |[5/31/2023




Lanzone Morgan LLP Serve|5:09:32 PM
339911

Traci Shafroth traci.shafroth@tuckerellis.com e- [5/31/2023
Tucker Ellis LLP (San Francisco) Serve(5:09:32 PM
251673

Ayman Mourad eservice@lanzonemorgan.com e- [5/31/2023
Lanzone Morgan, LLP Serve|5:09:32 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

5/31/2023

Date

/s/Mark Reagan

Signature

Reagan, Mark (143438)

Last Name, First Name (PNum)

Hooper, Lundy & Bookman, P.C.

Law Firm
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