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I. INTRODUCTION

The question posed by this Court in accepting review in
this matter is:

If a victim of attorney misconduct suffers damages

recoverable in tort and incurs attorney fees as a result of

the misconduct, under what circumstances may the State

Bar Court order restitution based on such damages and

fees as a condition of the attorney's probation? (See
Sorensen v. State Bar (1991) 52 Cal.3d 1036.)

The answer, rooted in this Court’s prior decisions (including
Sorensen), is straightforward—if a victim of attorney misconduct
suffers damages as a result of the misconduct, whether
recoverable 1n tort or not, and whether in the form of incurred
attorney fees or otherwise, restitution is appropriate if, based on
consideration of all the surrounding facts and circumstances, it
serves the fundamental goals of discipline. These goals include
protection of the public, maintenance of the highest ethical
standards, public confidence in the legal profession,
rehabilitation of errant attorneys, and the general and specific
deterrence of future violations. A decision to award restitution in
an attorney disciplinary proceeding should be guided by these
important rehabilitative and public protection objectives and not

subject to categorical limits based on whether the damages are



grounded in tort, the victim is a client, or the attorney profited
from the wrongdoing.

Both the Review Department’s denial of restitution in this
case and State Bar Court respondent Thomas John Spielbauer’s
(“Spielbauer”) defense of that denial suffer from the same
fundamental flaw—they rely on unjustified categorical
limitations that would preclude restitution in matters where an
attorney’s misconduct results in tort damages to a non-client.
This approach conflicts with Sorensen and related authorities
that correctly recognize that restitution in attorney disciplinary
actions should not be so limited.

In Coppock v. State Bar (1988) 44 Cal.3d 665, this Court
made clear that restitution is routinely required as part of the
discipline process and that case law discussing restitution should
not be read narrowly and in a vacuum:

Restitution is routinely required, usually without

discussion, in cases of misappropriation of client funds.

[Citations omitted.] It does not follow, however, that

restitution is appropriate only in such cases, or that,

because petitioner in this case did not misappropriate client

funds, he should not be required to pay restitution to the
victims of his culpable acts.

(Coppock, supra, 44 Cal.3d at pp. 684—685 [emphasis added].)



In In re Morse (1995) 11 Cal.4th 184, this Court indicated
that, like any other disciplinary sanction, the imposition of
restitution should be based on reasoned consideration of the goals
of discipline: “What is the discipline most likely to protect the
public, the courts, and the profession, or stated conversely, to
deter [the errant attorney] from future wrongdoing?” (Id. at p.
210.)1

Certainty, restitution serves the vital rehabilitative and
protective goals of discipline here, where Spielbauer engaged in
intentional and deceitful acts by submitting a fraudulently
inflated payoff demand that forced the property owner (a non-
client victim) to incur significant fees and expenses to clear title
to the property.

Indeed, ordering restitution here is entirely consistent with
Sorensen, supra, 52 Cal.3d at pp. 1044—-1045. In Sorensen, this
Court, finding it a “necessary condition of probation designed to

effectuate ... rehabilitation and to protect the public from similar

1See also Alberton v. State Bar (1984) 37 Cal.3d 1, 6, fn. 4 (“court
should have the power to impose discipline which encourages
attorneys to act honestly and with integrity” and restitution
order as a condition of probation under the facts of the case “[did]
just that”].)

10



future misconduct,” ordered an attorney to pay restitution to a
court reporter (a non-client victim), who was forced to incur legal
fees and costs in defending an unjustified, tortious, civil action
brought by the attorney over a minor billing dispute. Notably, an
action “[to]clear a slandered title is akin to defending an
unfounded lawsuit’ since in both instances the defendant's

29

tortious conduct was ‘calculated to result in litigation.” (Sumner

Hill Homeowners' Assn., Inc. v. Rio Mesa Holdings, LLC (2012)
205 Cal.App.4th 999, 1033, citing Contra Costa County Title Co.
v. Waloff (1960) 184 Cal.App.2d 59, 68.) Thus, there is no
material difference between the restitution ordered in Sorensen
and the requested restitution order in this case. In both
situations a non-client victim was forced to pay or incur legal fees
and costs to bring or defend tort-based litigation to address
attorney misconduct.

But again, Sorensen should not be construed to limit
restitution to a particular set of facts. Neither Sorensen nor any
other case can detail or categorize the complete universe of
circumstances warranting restitution. Rather Sorensen, like this
Court’s other restitution decisions, acknowledges the “authority

to Impose restitution as a condition of probation” when

11



appropriate to the “protective and rehabilitative principles”
underlying attorney discipline,? and foregoes unwarranted
categorical limits to recognize that restitution remains available
to non-clients who have incurred specific losses directly resulting
from attorney misconduct, even when those losses are based in
tort.

Spielbauer, in his Supplemental Brief (“SSB”), incorrectly
treats restitution awards grounded in tort damages as a
substitute for civil debt collection actions. This is simply not the
case. Attorney disciplinary proceedings are regulatory in nature
and initiated and pursued by the State Bar, not an individual
creditor. Despite any incidental effect, restitution to private
persons for specific pecuniary losses in a disciplinary case is
ordered not as compensation for the personal benefit of the
judgment creditor but instead to protect the public and effectuate
an attorney’s rehabilitation:

We do not view restitution in this context as a “damage

award.” Nor do we approve imposition of restitution as a

means of compensating the victim of wrongdoing. (See
McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal.3d

2 See Sorensen, supra, 52 Cal.3d at p. 1044 (the parties conceded
that the Supreme Court had authority to impose restitution, the
1ssue was whether it was appropriate or excessive under the
particular facts).

12



348, 374, 261 Cal.Rptr. 318, 777 P.2d 91 [judicial powers
clause precludes administrative agency from awarding
traditional “damages,” but agency may award restitutive
monetary relief when doing so is “merely incidental to a
proper, primary regulatory purpose”].) Rather, we consider
restitution a necessary condition of probation designed to
effectuate petitioner’s rehabilitation and to protect the
public from similar future misconduct.

(Sorensen, supra, 52 Cal.3d at p. 1044.)

In this case, the public, the profession, and Spielbauer, will
be best served through the rehabilitative step of requiring
Spielbauer to pay restitution as a condition of probation and
resumption of active law practice, so that he will be forced to
confront, in concrete terms, the harm his misconduct caused
(something he has yet to do). (See Brookman v. State Bar (1988)
46 Cal.3d 1004, 1009 [ordering restitution for financial injury is
rehabilitative measure designed to further state’s disciplinary

objectives “by forcing attorney to confront, in concrete terms, the

harm his actions has caused”].)

II. BRIEF FACTUAL SUMMARY

To briefly recap the relevant facts in this case:?

Spielbauer’s brother Dennis Spielbauer (“Dennis”) was facing

3 The statement of facts is fully set forth in the State Bar’s
Petition for Review, and well-detailed in the Review

13



property foreclosure actions. Spielbauer incorporated Devine
Blessings, Inc. (“Devine Blessings”) to help secure financing and
purchase lien position notes for Dennis’s at-risk properties. (Ex.
37, pp. 2-3; Ex. 51, p. 2; Ex. 65, p. 7 [after his Dennis’s portfolio
took him into insolvency and bankruptcy, Spielbauer came to his
brother’s aid]; see RD Opinion, p. 3.)% Just prior to foreclosure
proceedings on Dennis’s property located at 167 E. William Street
in San Jose, California (the “Property”), Spielbauer purchased a
second deed of trust on the Property. 167 E. William, LLC
(“LLC”) possessed a third deed of trust on the Property and
acquired the Property after a trustee’s sale. Subsequently, LLC
entered into an agreement to sell the Property to a third party
and requested a payoff demand statement from Devine Blessings

(Civ. Code, § 2943), estimating that the amount due on Devine

Department’s Opinion (“RD Opinion”) and the Superior Court
Statement of Decision and Court of Appeal Opinion that were
admitted into evidence in this case as Exhibits 32 and 37,
respectively.

4 At the time, and since 2005, Spielbauer specialized in civil
foreclosure law. According to his website, he provides:
“preeminent legal representation’ in the area of ‘comprehensive
foreclosure defense’, and is the ‘Gold Standard in Stopping
Foreclosures.” (Ex. 32, p. 8:11-16.)

14



Blessings’s position was approximately $4,389. (Ex. 37, p. 2-4 &
fn. 3; see also RD Opinion, pp. 4-5.)

To LLC’s surprise, Spielbauer, on behalf of Devine
Blessings, submitted a payoff demand of $269,500, rather than
the $7,152.03 that was actually due. LLC attempted to contact
Spielbauer, directly, and then through counsel, to ascertain the
accuracy of the demand, but Spielbauer did not respond at first
and then responded that he needed more time and information to
research the issue. Ultimately Spielbauer failed to provide an
explanation, or an accounting, and LLC was forced to cancel the
pending sale and file suit against Spielbauer and Devine
Blessings to clear title to the Property and obtain declaratory
relief and damages from the aborted sale. (Ex 32, p. 10; Ex.37, pp.
1, 4-5; see also RD Opinion, p. 5.)

The litigation was lengthy and protracted (spanning July
10, 2010-February 14, 2014.) (Exs. 32, 35.) Throughout,
Spielbauer maintained that the inflated payoff demand was
justified, and he submitted a false declaration to the Superior
Court attesting to the same:

The payoff demand is an accurate payoff demand to the

best of my knowledge, information and belief. This payoff
demand reflects the principal amounts due on the package

15



purchase of the notes and security instruments which

occurred on or about March 12, 2010 and which payoff

demand includes attorney’s fees and costs incurred in the
protection of the securities....
(Ex. 25, p. 1, and see p. 3 [signed under penalty of perjury].)

The superior court found that Spielbauer and Devine
Blessings had intentionally and fraudulently? inflated the payoff
demand (see Ex. 32, pp. 13-15; Ex. 37, pp. 5, 14, 29, 36; see also
RD Opinion, p. 6), and entered a judgment in favor of LLC in the
amount of $869,276.55: composed of $332,547.06 in compensatory
damages, $163,597.12 in attorney fees, $40,582.37 in costs, and
$332,550 in punitive damages. (See Ex. 35, p. 2 [Judgment]; see
also Ex. 32, pp. 15-22.)

The Court of Appeal found “no merit” to any of the
arguments raised by Spielbauer and Devine Blessings on appeal
(Ex. 37, p. 2), and the California Supreme Court denied review.
(Ex. 55, p. 2:19-20; RD Opinion, pp. 6-7.) To date, Spielbauer

has made no effort whatsoever toward any payment of the

judgment, despite clear and repeated findings of

5 The superior court found by clear and convincing evidence that
Spielbauer engaged in fraud under Civil Code section 3294. (Ex.

32, p. 16; Ex. 37, p. 5.) That finding was given collateral estoppel
effect in the State Bar Court proceedings. (RD Opinion, pp. 7-9.)

16



nondischargeability by the Bankruptcy Courts. (See Exs. 52, 55,
61.)

ITII. ARGUMENT

A. Spielbauer Impermissibly Attempts to
Relitigate the Underlying Civil Findings.

In his Supplemental Brief, Spielbauer attempts to
1mpermissibly relitigate the legitimacy of his inflated payoff
demand, the fraud finding against him, the judgment award for
financial losses suffered by LL.C, and the application of collateral
estoppel in these proceedings. (SSB, pp. 5-13, see e.g., p. 10 “the
record contains an erroneous picture”; see also e.g., p. 11
“respondent prays that this Court remand to the trial department
to allow it to consider evidence regarding the actual balance due
under the terms of the Deed of Trust”; and see p. 11 “the value of
the home increased substantially and provided substantial rental
income ... [t]hus, there was no out of pocket loss”.)¢ Spielbauer
filed a petition for review with this Court challenging the
underlying civil court findings and judgment. Spielbauer also
filed a petition with this Court challenging the Review

Department’s factual findings, conclusions of law, and

6 Spielbauer also cites to Exhibit 34 which is not in evidence in
this case. (RSB, p. 12.)

17



recommended six-month actual suspension. This Court denied

both petitions. The only matter pending before this Court at this

time is the State Bar’s petition for review on the issue of

restitution, which has been granted. This Court should disregard

Spielbauer’s myriad requests and arguments falling outside of

the specific scope of review.

B. Spielbauer’s Claim That the Civil Judgment

Has Expired Is Unsupported and Irrelevant to a

Restitution Order in these State Bar
Disciplinary Proceedings.

Spielbauer claims that the superior court’s February 10,
2014, judgment expired on February 10, 2024—10 years after its
issuance date under Code of Civil Procedure section 683.020.7 He
contends that a restitution order in this disciplinary case is
therefore precluded. (SSB, pp. 13—15.) This argument is outside
of the record, unsupported, and irrelevant to the issue of whether
to order restitution in a disciplinary proceeding.

There is no question that the February 10, 2014 judgment,
remained enforceable throughout the pendency of the State Bar

Court disciplinary proceedings, which began with the filing of

7 All further references to statutory sections are to the Code of
Civil Procedure unless otherwise noted.

18



disciplinary charges on December 6, 2019, and concluded with
the Review Department’s modified Opinion on October 27, 2023.
The State Bar Court could have, and should, have ordered
restitution when it had jurisdiction over the case.

It 1s also not altogether clear that the judgment has
actually lapsed. Even if the judgment expired under section
683.020, Spielbauer fails to mention in his brief that LLC may
still commence an independent enforcement action within the 10-
year time period set forth in Code of Civil Procedure section
337.5. This time period runs from the date of finality of the
judgment, not the date of issuance.8 (See e.g., Kertesz v.
Ostrovsky (2004) 115 Cal.App.4th 369, 372—-373, citing Turner v.
Donovan (1942) 52 Cal.App.2d 236, 238; see also Cadle Co. 11,
Inc. v. Sundance Financial, Inc. (2007) 154 Cal.App.4th 622, 624
(lawsuit to renew judgment is subject to 10-year limitations
period under section 337.5; this 10-year period ordinarily runs

from when judgment becomes final, i.e., after determination of

8 Here the Court of Appeal’s Opinion issued on May 10, 2016,
affirming the judgment. (Ex. 37.)

19



appeal, or, if no appeal, after time to file appeal has lapsed).® In
LLC’s case, the 10-year time period under section 337.5 has not
run, and ostensibly LLC can still file an independent action to
enforce the judgment.

Most importantly, however, it is unnecessary to reach the
issue of whether the judgment has expired. Whether or not LL.C
chose to let the judgment lapse after the conclusion of the State
Bar Court proceedings (or even during the proceedings for that
matter) is irrelevant to the issue of restitution in a disciplinary
proceeding, which may be ordered without regard to the existence

of any civil judgment. Indeed, in the discipline context,

9 Spielbauer lists several types of judgments that he claims are
the only exceptions to the 10-year enforcement period under
section 683.020: (1) Child support judgments (Bus. & Prof. Code §
6143.5, incorporating portions of Fam. Code § 17520); (2) Fee
arbitration judgments (Bus. & Prof. Code § 6023, subd. (d)); and
(3) Client Security Fund (Bus. & Prof. Code § 6140, subd. (d)).
(See RSB, pp. 15-17.) Nowhere does Spielbauer mention
enforcement actions under section 337.5, even though some of the
cases he cites expressly acknowledge that a judgment may be
renewed by bringing an independent action within section 337.5’s
period of limitations. (See RSB p. 14, e.g., OMC Principal
Opportunities Fund v. CIBC World Markets Corp (2008) 168
Cal.App.4th 185, 195, fn. 7 [action on judgment may be brought
within § 337.5’s 10-year period; 10-year period to renew judgment
and 10-year period to file independent action on judgment are not
coterminous); Highland Springs Conf. & Training Center v. City
of Banning (2016) 244 Cal.App.4th 267, 288, fn. 6 [same].)

20



Spielbauer’s attitude and lack of effort to make any payment
whatsoever toward satisfaction of his debt over all these many
years only reinforces why a restitution order is necessary here.

It is the obligation underlying the judgment rather than
the judgment itself that forms the basis of restitution in a
disciplinary case. (Lipson v. State Bar (1991) 53 Cal.3d 1010,
1023; see also Brookman v. State Bar (1988) 46 Cal.3d 1004,
1008-1009 [restitution in attorney disciplinary matter
permissible and appropriate even when debt is discharged in
bankruptcy and cannot be collected through civil enforcement
mechanisms].)

Restitution ordered in a State Bar matter is not a form of
civil debt collection. Nor is it a “damage award” or “means of
compensating the victim of wrongdoing.” Instead, restitution is a
“necessary condition of probation designed to effectuate
[respondent’s] rehabilitation and to protect the public from
similar future misconduct.” (Sorensen v. State Bar, supra, 52
Cal.3d at pp. 1044-1045.) “Restitution is fundamental to the goal
of rehabilitation.” (Hippard v. State Bar (1994) 49 Cal.3d 1084,
1094; see also In the Matter of Taggart (2001) 4 Cal. State Bar Ct.

Rptr. 302, 312-313 [even when the debt was “forgiven,” the

21



failure to pay restitution demonstrated indifference, caused
increased concern over recidivism, and warranted requiring
restitution prior to resumption of active practice]; see also In the
Matter of Petilla (2001) 4 Cal. State Bar Ct. Rptr. 231, 247-248
[“restitution in attorney disciplinary proceedings is not a form of
debt collection”; even though “gambling debts” to bank for cash
advances are not enforceable in California, restitution was
ordered as an important part of rehabilitation and public
protection].)

Restitution forces attorneys to confront the consequences of
their misconduct, thus serving the fundamental goals of
rehabilitation and public protection. (Brookman, supra, 46 Cal.3d
at p. 1009; In Matter of Klein (1994) 3 Cal. State Bar Ct. Rptr. 1,
15.) Restitution also serves to further the integrity of the
profession and encourage high professional standards. (Coppock,
supra, Cal.3d at pp. 684-685.)

Here, the State Bar Court found Spielbauer’s multiple acts
of misconduct, including his intentional acts of fraud and
dishonesty, were aggravated by his substantial indifference and
failure to make restitution. (RD Opinion, pp. 21-23.) His failure

to honor his financial obligations, along with his lack of insight

22



and overall attitude toward payment, show a clear disregard for
the rights of others and demonstrate a risk to the public of future
similar transgressions. Failing to order restitution is incongruent
and inconsistent with the aggravating factors found and does not
serve the purposes of discipline and rehabilitation. Spielbauer
cannot rehabilitate and the public cannot be fully protected
without an effort at restitution. (See In re Menna (1995) 11
Cal.4th 975, 990 [relative absence of any serious effort to make
even partial restitution is indicative of lack of rehabilitation];
Resner v. State Bar (1967) 67 Cal.2d 799, 802, 810 [attitude, as
evidenced by spirit of willingness, earnestness, and sincerity is
relevant to issue of rehabilitation]; Hippard, supra, 49 Cal.3d
1084 [restitution efforts relevant to rehabilitation]; accord In the
Matter of Miller (993) 2 Cal. State Bar Ct. Rptr. 423, 429.)

C. Sorensen Supports Ordering Restitution.

a. Spielbauer Cannot Materially Distinguish
Sorensen

Sorensen involved an attorney who filed a frivolous and
unjust lawsuit against a court reporter over a $45 billing dispute.
(Sorensen, supra, 52 Cal.3d 1036.) The court reporter was forced

to incur over $4,000 in unnecessary legal fees and expenses in
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defending the litigation. Although the Review Department
declined to recommend restitution as a condition of discipline,
this Court ordered restitution, explaining:

Unlike the review department, we do not view restitution
in this context as a “damage award.” Nor do we approve
1mposition of restitution as a means of compensating the
victim of wrongdoing. Rather, we consider restitution a
necessary condition of probation designed to effectuate
petitioner’s rehabilitation and to protect the public from
similar future misconduct.

(Sorensen, supra, 52 Cal.3d at p. 1044.)
While recognizing that prior cases authorizing restitution
involved misuse of client funds, this Court found that:

[T]he same protective and rehabilitative principles [that
apply in cases involving misuse of client funds] apply in the
case of a party who has been forced to incur legal fees as a
result of an attorney’s violation of section 6068,
subdivisions (c¢) and (g) [maintaining unjust action out of
corrupt motive]. In both instances, private persons have
incurred specific out-of-pocket losses directly resulting from
attorney misconduct. Restitution of these amounts
emphasizes the professional responsibility of lawyers to
account for their misconduct, and thereby serves to both
protect the public and instill public confidence in the bar.

(Sorensen, supra, 52 Cal.3d at pp. 1044-1045.)

Sorensen should not be read to limit restitution to only
violations of Business and Professions Code section 6068,
subsections (c) and (g). Such a categorical limitation is too

narrow, and inconsistent with the purposes of restitution. Here,

24



like the court reporter in Sorensen with respect to the licensee
there, LLC was forced to file suit against Spielbauer to rectify the
harm caused by his fraudulent and inflated payoff demand that
slandered title to LLC’s property. Notably, an action to “clear a
slandered title is akin to defending an unfounded lawsuit. Both
result in litigation that involves attorneys’ fees and court costs.”
(Contra Costa County Title Co., supra, 184 Cal.App.2d at p. 68.)
In malicious prosecution, wrongful attachment, and slander of
title cases, the conduct of the malfeasant forces the victim to
litigate as the only course of action. (See Sumner Hill, supra, 205
Cal.App.4th at pp. 1032—-1034.) And unlike many other torts,
these torts deem attorney fees and costs to be a form of special
damages flowing from the tortious conduct. (Ibid.) Thus, there
simply is no material difference between Sorensen and this case.
Here, as in Sorensen, the victim of attorney misconduct was
forced to litigate and incur fees and costs as a direct result of that
misconduct. Thus, restitution based on these fees and costs is
appropriate here just as it was in Sorensen.

b. Sorensen Did Not Discuss or Involve Client
Security Fund Payments

The Client Security Fund (“CSF”) is a victim compensation
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fund, established to reimburse individuals who have suffered a
loss of money or property because of the dishonest conduct of an
attorney. Although there are specific restrictions, the fund is not
limited to clients. (Bus. & Prof. Code § 6140.5; State Bar Rules,
rules 3.420, et seq..)

Spielbauer claims that the restitution in Sorensen involved
an attorney-client matter for which payment could have been
made by CSF. (SSB, pp. 17-18.) But there is no reference to CSF
in Sorensen. Further, the fees and costs in Sorensen, incurred by
a court reporter to defend against the attorney’s unwarranted
lawsuit, would not qualify for CSF reimbursement. 10

Spielbauer claims that an award of restitution here would

enforce a preference for non-clients who are unable to seek

10 “To qualify for CSF reimbursement, an applicant must
establish a loss of money or property that was received by an
active attorney who was acting as an attorney or in a
fiduciary capacity customary to the practice of law, for
Iinstance as an administrator, executor, trustee of an express
trust, guardian, or conservator.” (State Bar Rules, rule 3.430
[emphasis added]; see State Bar of California v. Statile (2008)
168 Cal.App.4th 650, 661.) Sorensen was neither an attorney nor
fiduciary for the court reporter; and he never received any money
or property from the reporter. Even assuming arguendo that the
transcript provided to Sorensen’s office was considered property,
the restitution was not for the cost of the transcript—it was for
the expenses of defending against Sorensen’s unjustified lawsuit.
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redress from CSF. (SSB, pp. 25—26.) There is no such preference.
CSF and restitution serve different purposes. Restitution is
aimed at rehabilitating an attorney and protecting the public,
while CSF is focused on victim compensation. Public policy favors
requiring restitution when it serves the protective and
rehabilitation goals of discipline, whether or not the victim is a
client or eligible for payment from CSF. (See e.g., In the Matter of
Petilla, supra, 4 Cal. State Bar Ct. Rptr. at p. 251 [restitution to
non-client victim or CSF ordered].) Spielbauer’s intentional and
fraudulent acts were very serious and caused LLC to incur
significant fees and costs, and Spielbauer is unrepentant. A
restitution order here serves the goals of discipline.

c. Sorensen’s Misconduct Involved the Practice of
Law, as Does Spielbauer’s

Spielbauer attempts to distinguish Sorensen by claiming
Sorensen’s misconduct occurred while acting on behalf of a client,
whereas Spielbauer’s misconduct occurred while he was acting on
his own behalf. (SSB, p. 18.) Spielbauer’s argument lacks merit.

First, the record is overwhelmingly clear that Spielbauer
held himself out as representing, and did represent, Devine

Blessings both in and out of court:
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See Ex. 25, attached Exhibit B: correspondence to 167
William LLC’s counsel from Spielbauer “on behalf of
Devine Blessings” written on The Spielbauer Law
Firm letterhead with the byline “Attorney at Law”
and signed “Thomas Spielbauer, Esq.”;

See Ex. 25: declaration of Spielbauer submitted to the
superior court stating under penalty of perjury “I am
an attorney duly licensed to practice law in the State
of California and before this Court.... I am also the
attorney for the defendant, Devine Blessings, Inc., in
this matter”;

See Ex. 35: February 20, 2014 Superior Court
Judgment, entered against defendants Thomas
Spielbauer and Devine Blessings; listing Thomas
Spielbauer and Douglas B. Allen as attorneys for the
defendants.

See Ex. 65, pp. 11-12: Spielbauer’s response to State
Bar’s investigation letter stating: “I represented
myself and Devine Blessings through 2010 and part
of 2011. Douglas Allen associated in as lead counsel
for both defendants (myself and Devine Blessings),
with myself being second chair, on October 18, 2011.
Mr. Allen attorney Allen withdrew as counsel on
February 6, 2015.” 11

Spielbauer most certainly committed misconduct in a

representative capacity. (See Merco Const. Engineers Inc. v.

Municipal Court (1978) 21 Cal.3d 724 [corporation cannot appear

11 Notably, on February 6, 2015, the civil appeal was still

pending.
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1n superior court except through counsel].)12 Spielbauer
represented Devine Blessings—and by extension his brother
Dennis, for whom Devine Blessings was created to help secure
financing and purchase lien positions for Dennis’s properties that
were at risk of foreclosure.

Second, just like the attorney in Sorensen, Spielbauer used
his legal skills and knowledge for an improper purpose. In
Sorensen, the hearing panel found that Sorensen misused his law
license for corrupt purposes: “Because [Sorensen] [is] [an]
attorney[] who know|[s] how to use and abuse the process, [he]
did, in fact, use [his] skill and learning to harass, menace and
oppress [the court reporter] totally out of proportion to what was
at issue.” (Sorensen, supra, 52 Cal.3d at p. 1040.) This Court
agreed and detailed the gamesmanship and legal antics employed
by Sorensen:

Clearly petitioner was motivated in large measure by spite

and vindictiveness, and he acted on those base impulses by
selecting the most oppressive and financially taxing means

12 Restitution, however, is not limited to cases involving law
practice. (See In the Matter of Petilla, supra, 4 Cal. State Bar Ct.
Rptr. at pp. 247-248 [Review Department found restitution
appropriate and necessary where attorney engaged in moral
turpitude in his personal capacity by taking cash advances on

credit cards in order to gamble without intending to repay the
debt].)
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of redress, out of all proportion to the minor sum and
rather innocuous incident in controversy. His reaction
provides strong circumstantial evidence of his motivation.
A reasonable attorney who was truly interested in simply
resolving a billing dispute could and would have taken a
number of lesser measures that petitioner apparently
either failed to consider, or worse, considered and rejected.
He would have returned Brigante’s [the court reporter’s]
numerous phone calls and letters, apprised Brigante of the
fact that she had been paid part of the disputed fee by the
client, and explained his belief that the bill was too high. At
most, he might have advised [his law associate employee] to
file an answer to the pending small claims complaint, and
to appear at the small claims trial to explain “their” side of
the story. He would not have ignored for six months
Brigante’s phone calls and letters. He would not have
waited until after the small claims judgment was filed
before serving his complaint on Brigante. He would not
have sat in the audience of the small claims court so that
he could personally serve Brigante after she obtained her
judgment. And he would not have filed a complaint for
fraud, seeking $14,000 in punitive damages to redress a
$45 billing dispute concerning which his firm had suffered
no damages. This was clearly not a case of fraud; it was a
simple and minor billing dispute, and nothing more.

(Sorensen, supra, 52 Cal.3d at p. 1043.)

Here, Spielbauer used his legal skills and specialized

knowledge of foreclosure law to attempt to fraudulently transfer

a financial burden to LLC that it did not owe. He purposefully

clouded title and perpetrated fraud to force LLC to either pay the

“ransom” or lose the sale of the Property. As in Sorensen,

Spielbauer had opportunities to address the issues early on,

respond to LL.C’s inquiries regarding the inflated payoff demand,
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and provide an accounting and supporting documentation, but he
failed to do so; and when LLC was forced to litigate to clear the
disparagement, Spielbauer dragged out the litigation with
shifting and unmeritorious positions and defenses, causing LLC
to incur significant fees and costs. (See State Bar’s Reply Brief in
Support of Petition for Review, pp. 23—24 [detailing Spielbauer’s
fluctuating and frivolous litigation positions]; see also Ex 32, pp.
10-11.)

Spielbauer’s misconduct is directly on par with Sorensen—
both were practicing law, and both misused their law licenses in
injurious ways.

d. The Record in this Case Firmly Establishes the

Amount and Reasonableness of LLC’S
Damages, Fees and Costs

1. Witness testimony is not required to
establish restitution; here, the civil court
findings and judgment are sufficient.

Spielbauer argues “no evidence was introduced in the State
Bar Court regarding the attorney fees paid,” unlike in Sorensen
where the court reporter’s attorney testified in the State Bar
proceedings regarding his fees and costs. (SSB, p. 24.) This

argument is meritless.
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First, Sorensen does not require witness testimony to
determine restitution amounts. While testimony is one form of
evidence, civil court findings and judgments are also forms of
evidence. (See Rosenthal v. State Bar (1987) 43 Cal.3d 612, 634.)

Spielbauer simply misunderstands why the court reporter’s
testimony was so relevant in Sorensen. In Sorensen, there was a
dispute as to the precise amount of the attorney fees and costs at
issue. The hearing panel had ordered Sorensen to reimburse the
court reporter for all fees and expenses, but did not make a
finding as to the amount. The Review Department calculated the
fees and costs at $4,805, although it declined to order restitution,
whereas the State Bar determined the amount of fees and costs
was $4,375. (Sorensen, supra, 52 Cal.3d at p. 1045.) To resolve
the dispute, this Court considered the testimony of the court
reporter’s attorney who testified before the hearing panel as to
his hourly amount and work product, which was also
corroborated by the municipal court file (also in evidence), and
found that the record supported the State Bar’s position and
ordered restitution in the amount of $4,375. (Ibid.)

Here, there is no dispute as to the amount of attorney fees

and costs at issue. The judgment (which specifically lists the
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amount and nature of the damages, fees, and costs) and the civil
court findings that form the basis of the judgment are in
evidence. (See Exs. 32, especially pp. 14—22 [Superior Court
Decision], 35 [Judgment], and 37, pp. 26, 36, 40 [Court of Appeal
Opinion]; see also Exs. 52, 55, 61 [Bankruptcy Court findings
corroborating nondischargeable amount].) The judgment is long
since final and binding, and is not subject to challenge in these
proceedings. (See e.g., In the Matter of Collins (2018) 5 Cal. State
Bar Ct. Rptr. 551, 559-560 [attorney cannot collaterally attack
final and binding civil court sanction orders in disciplinary
proceedings]; see also In the Matter of Applicant A (1995) 3 Cal.
State Bar Ct. Rptr. 318, 325, fn. 7, citing e.g., Lee v. State Bar
(1070) 2 Ca.3d 927, 941 [civil decision deemed conclusive legal
determination that attorney gave no consideration for promissory
note]; In the Matter of Respondent E (1991) 1 Cal. State Bar Ct.
Rptr. 716, 729 [arbitration award deemed res judicata between
the parties thereto on issue of offset for costs].)

1. The civil court findings clearly establish

that legal fees and costs were paid and/or
incurred.

The superior court awarded LLC $332,547.06 in

compensatory damages, $163,597.12 in attorney fees, and
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$40,582.37 in costs. (Ex. 35, p. 2.)13 The nature and
reasonableness of these amounts were determined by the
superior court in the scope of its discretion and detailed in the
civil court findings. (Exs. 32, 37.)

Spielbauer attempts to distinguish fees “paid” from fees
“incurred” and argues that he cannot be obligated to pay
restitution where the evidence does not establish that the fees
were actually paid. (SSB, pp. 23—-26.) This argument fails for
two reasons. First, there is clear evidence that LLC actually
spent $332,547.06 in fees and costs to clear the disparagement to
title caused by Spielbauer. Second, the evidence is
uncontroverted that LLC was forced to retain counsel to address
and remedy Spielbauer’s misconduct. An additional $163,597.12
in attorney fees and $40,582.37 in costs for these services were
incurred by LLC, deemed reasonable, and awarded by the

superior court.

13 Punitive damages of $332,550 were awarded by the superior
court under Civil Code section 3294 based on Spielbauer’s fraud,
and upheld on appeal. (Ex. 37, pp. 37-38.) They are not
discussed here since they are not sought by the State Bar as part
of a restitution condition.

34



nmi. LLC paid $332,547.06 in attorney fees
and costs.

Specifically, LLC was awarded $332,547.06 in damages
based solely on the slander of title cause of action. As noted
above, California law expressly recognizes attorney fees and costs
as a direct form of pecuniary damages in slander of title cases.
(Sumner Hill, supra, 205 Cal.App.4th at p. 1032.) In calculating
the amount of fees and costs, the superior court itemized and
analyzed LLC’s claim for damages, allowed some, disallowed
others, and calculated pecuniary losses as follows:

Plaintiff has asserted several categories of damages which,
of course, must be offset against the $7,152.03 admaittedly
owing to Defendants. First, Plaintiff proved that it paid
$3,215 to the buyers to resolve their claim that they had
incurred expenses in connection with the canceled sale.
Plaintiff argued that it should recover interest on the
purchase price it did not receive from the buyers, but
Plaintiff owned the Property in the meantime and received
rents as a benefit of that ownership. Plaintiff seeks
damages for Mr. Yazdani’s lost time litigating this case,
estimating 450 hours valued at $295 per hour (his
consulting billing rate); however, on cross examination, Mr.
Yazdani conceded that he currently has only one consulting
client for whom he is doing very little work, Thus, the
evidence does not credibly support the claim that this sum
was lost to Plaintiff as a cost of clearing title. Finally,
Plaintiff submits proof that it spent $336,484.09 on
fees in this case to eliminate the cloud on the title
caused by the false payoff demand (Exhibit 40). Appel v.
Burman (1984) 159 Cal.App.3d 1209 (affirming award of
attorney fees as a proper item of damages). Thus, Plaintiff
has proved that it suffered damages in the amount of
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$339,699.09. Deducting the offset, the damages total
$332,547.06.

(Ex. 32, pp. 15:13-16:2 [emphasis added].)

Thus, it 1s clear that LLC actually paid $332,547.06 in fees
and costs to cure title based on Spielbauer’s disparagement, and
Spielbauer’s claim that LLC failed to establish that it suffered

pecuniary loss is without merit. (Ex. 37, p. 2.)

iv.  LLC incurred an additional $163,597.12
in attorney fees and $40,582.37 in costs.

LLC was also awarded $163,597.12 in attorney fees and
costs pursuant to Civil Code section 171714 and Code of Civil

Procedure section 998.15 As explained by the Court of Appeal:

14 Section 1717, subdivision (a), provides in pertinent part that
“In any action on a contract, where the contract specifically
provides that attorney's fees and costs, which are incurred to
enforce that contract, shall be awarded either to one of the
parties or to the prevailing party, then the party who is
determined to be the party prevailing on the contract, whether he
or she is the party specified in the contract or not, shall be
entitled to reasonable attorney's fees in addition to other costs.”

15 Section 998, subdivision (d)(1), provides: “If an offer made by a
plaintiff is not accepted and the defendant fails to obtain a more
favorable judgment or award in any action or proceeding other
than an eminent domain action, the court or arbitrator, in its
discretion, may require the defendant to pay a reasonable sum to
cover postoffer costs of the services of expert witnesses, who are
not regular employees of any party, actually incurred and
reasonably necessary in either, or both, preparation for trial or
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[W]e find no merit in appellants’ argument that the cause
of action for slander of title alone subjected them to
attorney fees and costs. Below, LL.C brought a motion
seeking posttrial attorney fees incurred after the court
submitted its tentative decision. LLC noted that the trial
court had awarded it compensatory damages for the
slander of title claim, which constituted the attorney fees
and costs it had incurred to clear title. LLC, however,
argued that an award of posttrial attorney fees was
appropriate under Civil Code section 1717, because its
cause of action for declaratory relief was based on the deed
of trust securing the 2003 Mitchell Loan, which provided
for attorney fees. LLC also insisted that costs were
appropriate under Code of Civil Procedure section 998. The
trial court agreed with LLC’s arguments, finding that it
was entitled to both attorney fees and costs. Thus, even in
the absence of the slander of title claim, LLC would have
been entitled to attorney fees.

(Ex. 37, p. 14.)

These fees and costs were reviewed and deemed reasonable
by the superior court and upheld on appeal without challenge by
Spielbauer. (Ex. 37, p. 14, fn. 10.)

In his Supplemental Brief, Spielbauer cites to medical
expense cases to justify his argument that only fees “paid” are
recoverable. But a plain reading of these cases indicates that to
be recoverable in damages, medical expenses must be paid or

incurred and be reasonable. (See Howell v. Hamilton Meats &

arbitration, or during trial or arbitration, of the case by the
plaintiff, in addition to plaintiff's costs.”
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Provisions, Inc. (2011) 52 Cal.4th 541, 555; Corenbaum v.
Lampkin (2013) 215 Cal.App.4th 1308, 1325-1326 [same].) Thus,
in medical expense cases, as in attorney fee cases, recovery
amounts are evaluated for reasonableness. While the
determination of what is reasonable may differ between the two
subject matters, the determination falls squarely within the
purview of the trial court. As this Court stated in PLCM Grp. v.
Drexler (2000) 22 Cal.4th 1084:

It is well established that the determination of what
constitutes reasonable attorney fees is committed to the
discretion of the trial court .... [Citations.] The value of
legal services performed in a case is a matter in which the
trial court has its own expertise. [Citation.] The trial court
may make its own determination of the value of the
services contrary to, or without the necessity for, expert
testimony. [Citations.] The trial court makes its
determination after consideration of a number of factors,
including the nature of the litigation, its difficulty, the
amount involved, the skill required in its handling, the skill
employed, the attention given, the success or failure, and
other circumstances in the case.” [Citation omitted.]
Although the terms of the contract may be considered, they
“do not compel any particular award.” (Vella v. Hudgins,
supra, 151 Cal.App.3d at p. 520; All-West Design, Inc. v.
Boozer (1986) 183 Cal.App.3d 1212, 1227 [228 Cal.Rptr.
736] [trial court was not bound by contingency agreement
in awarding fees under Civil Code section 1717]; Beverly
Hills Properties v. Marcolino, supra, 221 Cal.App.3d at p.
Supp. 12 [affirming an award of reasonable attorney fees
for pro bono legal services].)

(PLCM, supra, 22 Cal.4th at p. 1096.)

38



Contrary to Spielbauer’s claim, it is not necessary to show
that these attorney fees and costs were actually paid by LLC, so
long as they were reasonably incurred, which the superior court
clearly analyzed and found in making the award under sections
1717 and 998. (See e.g. Lolley v. Campbell (2002) 28 Cal.4th 367,
373-376 [court awards attorney fees under fee-shifting statues
when “attorney fees are incurred by a litigant ‘if they are
incurred in his behalf, even though he does not pay them.”];
PLCM Group, Inc., supra, 22 Cal.4th at p. 1094 [corporation
represented by in-house counsel could recover attorney fees
under § 1717, rejecting contention “incurred” means only fees a
litigant actually pays or becomes liable to pay from his own
assets; the lodestar method, as applied to the calculation of
attorney fees is presumably reasonable, although in exceptional
circumstances, the trial court is not precluded from using other
methodologies]; compare Trope v. Katz (1995) 11 Cal.4th 274, 280
[litigant who appears pro per not entitled to recover attorney fees
under § 1717].)

Where, as here, a party hires counsel to litigate or defend
against an attorney’s fraudulent actions, a restitution order for

the fees and costs incurred, whether or not paid, is appropriate.
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Spielbauer contends that restitution of incurred, but
unpaid, fees and costs here will result in a “windfall” for LLC.
(SSB, pp. 19, 23.) This claim is unsupported by the record and
only serves to highlight Spielbauer’s indifference toward
rectification or atonement for his misconduct. Spielbauer patently
ignores LLC had to incur significant expenses to clear title to its
property, which was fraudulently slandered by Spielbauer. As a
result, a restitution order will not unjustly enrich LLC.
Spielbauer’s “windfall” argument simply misses the point that
disciplinary restitution orders are not principally concerned with
equity—but rather with public protection:

Although restitution in disciplinary proceedings may be

consistent with equity, doing equity is not its principal

purpose. Rather, the purpose of requiring disciplined
attorneys to pay restitution is to force them to confront the
consequences of their misconduct in a concrete way, thus
serving the goals of rehabilitation and public protection.

(In Matter of Klein (1994) 3 Cal. State Bar Ct. Rptr. 1, 15;
see also Dudugjian v. State Bar (1991) 52 Cal.3d 1092 [attorneys
ordered to make restitution despite any potential benefit to the
clients].)

It is entirely consistent with the purposes of discipline to

order restitution where litigation fees and costs were incurred,
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even if not paid, to cure Spielbauer’s fraudulent misconduct,
particularly where, as here, Spielbauer demonstrates indifference
and no remorse.

D. This Court Has Inherent Authority to Order
Restitution.

Spielbauer claims that it is improper to order restitution as
a condition of probation because restitution is not listed as a
“sanction” under the Standards for Attorney Misconduct for
Professional Misconduct (“Standards”). 16 (See SSB, pp. 19-20;
Std. 1.3 [“Degrees of Sanctions”].) This claim i1s meritless. First,
the Standards are not mandatory and do not interfere with this
Court’s inherent power to discipline attorneys. (See Gary v. State
Bar (1988) 44 Cal.3d 820, 828 [the Standards are “guidelines”
that do not interfere with this Court’s task of independently
deciding appropriate discipline in light of all relevant
circumstances].) Second, this Court’s plenary authority to order
restitution in attorney disciplinary matters is well established by
decisional law. (See In re Tyler (1889) 78 Cal.307, 309-310;

Yokozeki v. State Bar (1974) 11 Cal.3d 436, 450; Sorensen, supra,

16 The Standards are contained in Title IV of the Rules of
Procedure of the State Bar.
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52 Cal.3d at pp. 1044—-1045; see also In re Attorney Discipline
System (1998) 19 Cal.4th 582, 598-601 [Supreme Court
maintains inherent and plenary judicial power over attorney
discipline].) Third, the Standards make absolutely clear that
“specific restitution” is appropriate as a condition of probation
attached to any disciplinary sanction. (Std. 1.4(a).) Finally,
Business and Professions Code section 6068, subdivision (k),
requires attorneys to comply with all probation conditions. (See
e.g., In the Matter of Taggart, supra, 4 Cal. State Bar Ct. Rptr. at
p. 302 [probation violation for failing to comply with restitution].)

E. Spielbauer’s Analysis of Restitution Case Law
Is Flawed

Spielbauer cites a host of cases in purported support of his
position that the State Bar Court is prohibited from ordering
restitution for the benefit of non-client tort claimants, attempting
in the process to distinguish the facts of those cases awarding

restitution from the instant case. (SSB, pp. 25-30.)17 In doing so,

17 Spielbauer cites Brookman, supra, 46 Cal.3d 1004 (restitution
and CSF reimbursement ordered for return of unearned fees and
repayment of improper loan with client even though loan debt
discharged in bankruptcy); In re Morse, supra, 11 Cal.4th 184
(restitution of ¢y pres funds and civil penalties ordered for
attorney’s violation of the law); Alberton v. State Bar (1984) 37
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Spielbauer overlooks the fact that these cases provide only
examples, not an exclusive or exhaustive list, of situations in
which restitution is appropriate, and that Sorensen squarely
provides authority for the availability of restitution to non-clients
who have incurred specific tortious losses directly resulting from
attorney misconduct.

Spielbauer also cites Kwasnik v. State Bar (1990) 50 Cal.3d
1061 in support of his position that restitution is unwarranted
here. But Kwasnik is inapt. There, this Court certified an
applicant for admission, despite a prior a wrongful death
judgment against him from a 20-year-old, drunk-driving, incident

that was discharged in bankruptcy. In doing so, this Court was

Cal.3d 1, 6 & fn. 4 (restitution ordered to any payor of attorney’s
default judgment against client for payment of fees, where
attorney failed to perform client services competently); and
Galardi v. State Bar (1987) 43 Cal.3d 683 (restitution of funds
ordered to attorney’s coventurers for breach of fiduciary duties,
notwithstanding lack of any-attorney client relationship or that
debt was discharged in bankruptcy; but given all facts and
circumstances and concern over attorney’s inability to pay,
restitution not ordered as predicate to return to law practice).
While the facts in these case may differ from the facts in this
case—that in no way diminishes the appropriateness of a
restitution order here, where Spielbauer caused LLC to incur
significant and otherwise unnecessary costs by engaging in
serious acts of fraud and deceit and violations of duties owed to
the public (to obey the law) and to the courts (to be honest, candid
and forthright).
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absolutely clear that Kwasnik was distinguishable from

Brookman and other cases where restitution was ordered as a

condition of disciplinary probation:
Our recent decisions in Brookman ... and Hippard ... are
distinguishable. In those cases we were confronted by the
discharge in bankruptcy of obligations incurred as the result
of attorney misconduct. We held section 525(a) did not forbid
consideration of restitution efforts, reasoning that restitution
was not imposed ‘solely because’ the attorney failed to pay a
debt discharged in bankruptcy but to protect the public from
specified professional misconduct and to rehabilitate the
attorney. [Citations omitted].) Such a claim cannot be made in
this case.

(Kwasnik, supra, 50 Cal.3d at pp. 1073-1074.)

Plainly, this Court emphasized that Kwasnik’s misconduct
was unrelated to the practice of law and the debt was discharged
in bankruptcy and not relevant to the State Bar’s interest in
protecting the public from professional misconduct and
rehabilitating errant attorneys. Spielbauer’s misconduct, by
contrast, is directly related to the practice of law, his debt is
nondischargeable, and a restitution order is acutely relevant and
highly correlated to the State Bar’s protective and rehabilitative

interests.

IV. CONCLUSION

This Court should order restitution in this matter, as a
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condition of probation precedent to Spielbauer’s return to law
practice. Spielbauer has shown complete indifference and
unrepentance for his misdeeds and no attempt whatsoever to
repay or even acknowledge the substantial, nondischargeable,
judgment against him for fraudulent misconduct. This Court
should also clarify that restitution is appropriate when, as here,
it serves the purposes of discipline. Restitution is not just a
means of compensating a victim for losses incurred as a direct
result of attorney misconduct; rather, it serves the protective and
rehabilitative purposes of attorney discipline by forcing errant
attorneys, in no uncertain terms, to accept responsibility for their
ethical transgressions. In doing so, it also serves as a general

and specific deterrent against future similar misconduct.
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