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APPLICATION TO FILE AMICUS CURIAE BRIEF

Pursuant to California Rules of Court, Rule 8.520, the California
Department of Transportation (Caltrans) applies for permission of the Chief
Justice to file the accompanying amicus curiae brief in support of

Defendant and Respondent, the City of Rancho Palos Verdes.
CALTRANS’ INTEREST

Caltrans is the owner and operator of the state highway system. Its
responsibilities include planning, designing, laying out, constructing,
improving, and maintaining the highway system. (Sts. & Hwy. Code, §§
90, 91, 253-635.) The system is extensive, diverse, complex and covers the
length and breadth of the state. In the aggregate, Caltrans owns, controls
and maintains roughly 50,000 highway lane miles and over 13,000 bridges
and tunnels. These facilities carry more than half of all motor vehicle traffic
in California and often serve a mixture of other modes of transportation

including pedestrians, bicycles, and mass transit.

Through its ownership, operation and maintenance of these facilities,
Caltrans faces more tort liability lawsuits than any other public entity in the
state. In concert with these public responsibilities for the state highway
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system, the Legislature has provided Caltrans, and other public entities,
with certain immunities under the Government Claims Act, among them
the design immunity at issue here. (Gov. Code, § 830.6.) For decades, this
Court has consistently limited the liability of California public entities to
rigidly delineated circumstances in accordance with the various provisions

of that act.!

Caltrans therefore has a clear and significant interest in how design
immunity is applied to claims involving its highways and facilities, an
interest it has consistently and vigorously pursued in numerous design
immunity cases, including most of the seminal cases decided by this Court

and the courts of appeal.?
SUBJECT OF PROPOSED AMICUS BRIEF

Caltrans’ amicus brief discusses three main points: (1) that the
design immunity in Government Code section 830.6 prevails over any
theory of liability under Government Code section 835, which is based on
an alleged dangerous condition that is an aspect of a reasonably approved
design or plan, including the failure to warn of that immunized aspect of the
plan; (2) that the failure to warn exception to sign immunity in Government
Code section 830.8 does not apply to any other immunity outside of that

section, including the design immunity in Government Code section 830.6;

1 See, e.g., Hampton v. County of San Diego (2015) 62 Cal.4th 340, 347; Metcalfv. County of San
Joaquin (2008) 42 Cal.4th 1121, 1129; State of California v. Superior Court (2004) 32 Cal.4th
1234, 1243; Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1183; Teter
v. City of Newport Beach (2003) 30 Cal.4th 446, 451; Zelig v. County of Los Angeles (2002) 27
Cal.4th 1112, 1127-28; Caldwell v. Montoya (1995) 10 Cal.4th 972, 985; Brown v. Poway Unified
School Dis. (1993) 4 Cal.4th 820, 829; Williams v. Horvath (1976) 16 Cal.3d 834, 838.

2 See, e.g., Hampton v. County of San Diego (2015) 62 Cal.4th 340 [as amicus]; Cornette v.
Department of Transportation (2001) 26 Cal.4th 63; Cameron v. State of California (1972) 7
Cal.2d 318; Baldwin v. State of California (1972) 6 Cal.3d 424; Weinstein v. Department of
Transportation (2006) 139 Cal.App.4th 52; Hernandez v. Department of Transportation (2003)
114 Cal.App.4th 376; Wyckoff'v. California (2001) 90 Cal.App.4th 45; Alvarez v. State of
California (1999) 79 Cal.App.4th 720; Levin v. State of California (1983) 146 Cal.App.3d 410.
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and, (3) that the only basis for liability in Chapter 2 of the Government
Code is found in section 835, not 830.8, and that the design immunity in
section 830.6 prevails over every provision of liability when the alleged

dangerous condition is an aspect of a reasonably approved design or plan.

Dated: October 18, 2021

Brandon Walker (Oct 18,2021 17:28 PDT)

BRANDON S. WALKER
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QUESTION CERTIFIED

Can a public entity be held liable under Government Code section
830.8 for failure to warn of an allegedly dangerous design of public
property that is subject to Government Code section 830.6 design

immunity?

INTRODUCTION
A public entity cannot be held liable under Government Code section
830.8 at all. Instead, Government Code section 835 is the sole source of
liability under Chapter 2 of the Government Code. Government Code
section 830.8 does provide a limited immunity to liability under Government

Code section 835 but does not create an independent source of liability.

Government Code sections 830.6 and 830.8 are separate and distinct
immunities; each section serves as an independent basis for immunity from
liability for the dangerous condition of public property. Neither immunity is
dependent upon the other. Both are applied according to the terms of the
section therein. A section 830.6 exception to design immunity (e.g., changed
physical condition of property) does not apply to section 830.8 sign
immunity; nor does a section 830.8 exception to sign immunity (trap) apply
to section 830.6 design immunity. So, where the alleged injury is caused by
a reasonably approved design or plan, the design immunity in Government
Code section 830.6 must prevail regardless of the application of the sign
immunity or corresponding exception to sign immunity in Government Code

section 830.8.

STATEMENT OF THE CASE

Plaintiff and Appellant, Betty Tansavatdi (Tansavatdi), initiated an
action against Defendant and Respondent, the City of Rancho Palos Verdes



(City), after her son was fatally injured in a collision with a turning truck
while riding his bicycle on a City street. Pursuant to Government Code
section 835, Tansavatdi alleged that the accident was caused by the City
creating a dangerous condition by not continuing a bike lane through the
area of the accident and by the City failing to warn of that dangerous

condition.

The City moved for summary judgment based, in part, on design
immunity pursuant to Government Code section 830.6. The trial court
granted summary judgment, concluding that the City proved it was entitled
to design immunity. The trial court did not address whether a public entity
can be found liable under Government Code section 835 for failure to warn
of an allegedly dangerous design of public property that is subject to

Government Code section 830.6 design immunity.

Tansavatdi appealed (1) challenging the trial court’s determination
that design immunity applied and (2) arguing that her failure to warn theory
of liability should survive the application of design immunity. The appellate
court found that design immunity applied to the absence of the bike lane, but
citing Cameron v. State of California (1972) 7 Cal.3d 318, held “that even
where design immunity covers a dangerous condition, it does not
categorically preclude liability for failure to warn about that dangerous
condition.” (Tansavatdi v. City of Rancho Palos Verdes (2021) 60
Cal.App.5th 423, 428 [emphasis added].) The appellate court vacated the
trial court’s judgment in part and remanded the matter so the trial court

could consider Tansavatdi’s failure to warn theory.

The City petitioned for this Court’s review, which was granted and

limited to the Question Certified.



ARGUMENT

A public entity may be liable when it creates a dangerous condition
or fails to warn of a known dangerous condition that is not apparent to a
person using due care. A public entity is immune, however, when the injury
is caused by a reasonably approved design or plan. Can a public entity be
liable for an injury caused by a reasonably approved design or plan when
the public entity fails to warn of an element of that design or plan that is a

known dangerous condition that is not apparent to a person using due care?

Logically, the answer is no. If the dangerous condition that caused the
injury is part of a reasonably approved design or plan, then the public entity
1s immune from liability. As discussed below, the statutory scheme, policy
considerations, and existing case law all support this logical position.
Additionally, the exception to sign immunity in Government Code section
830.8 neither creates an exception to design immunity nor creates an

independent basis for liability.

1. Where a theory of liability under Government Code section
835 depends on an aspect of a reasonably approved plan or
design, then the public entity is immune from liability and
cannot be held liable for failing to warn of the immunized

aspect of the design.

1.1 The Legislative History And Plain Language Of The
Government Claims Act Logically Support This

Conclusion.

The history and basic structure of the Government Claims Act was
recently recited by the Court in Quigley v. Garden Valley Fire Protection
Dist. (2019) 7 Cal.5th 798, 803-804. The starting point for analysis is that



public entities are not liable for injuries. (Gov. Code, § 815.) The
legislature expressly provides limited bases for liability, but if a ground for
liability is not contained in a statute, liability for the public entity does not

exist. (Quigley, supra, 7 Cal.5th 798 at 803; see, e.g., Gov. Code, § 835.)

The legislature also identifies types of immunities in statutes that
operate on and restrict the potential liability of public entities. (E.g., Gov.
Code, §§ 830.6, 830.8, 831, 831.2, and 831.8.) The immunities are
substantive bars to liability that would otherwise apply to the circumstances.

(Quigley, supra, 7 Cal.5th at 809.)

With certain immunities, the legislature also expressly provides
exceptions that operate only on the associated immunity specified in that
statute. (See, e.g., Gov. Code, §§ 830.6 [loss of design immunity for
changed physical condition], 830.8 [trap exception to sign immunity], 831
[concealed condition exception to weather immunity], and 831.8 [child
exception to canal immunity].) Although these exceptions to immunity are
useful in understanding the scope of an expressed liability, they do not
create a separate, independent basis for liability. (See, e.g., Metcalf v.
County of San Joaquin (2008) 42 Cal.4th 1121, 1129 [Government Code
section 835 provides the exclusive conditions under which a public entity is

liable for injuries caused by a dangerous condition].)

Chapter 2 of the Government Code expressly and exclusively
imposes liability for public entities when either (1) the public entity created
a dangerous condition, or (2) the public entity fails to protect the public from
a known dangerous condition. (Gov. Code, § 835.) Under both of section
835’s theories of liability, there needs to be an identified dangerous
condition that causes the injury. (Hayes v. State of California (1974) 11
Cal.3d 469, 471 [a plaintiff must establish that the property was in a



dangerous condition at the time of the injury and that the injury was

proximately caused by the dangerous condition].)

The immunities in Chapter 2 of the Government Code apply broadly
to the entire chapter on dangerous condition liability, including both
theories of liability under Government Code section 835. “[T]The immunity
provisions will as a general rule prevail over all sections imposing
liability.” (Legis. committee com., 32 West's Ann. Gov. Code, § 815; 4 Cal.
Law Rev. Com. Rep. (1963) p. 838.) The design immunity shields public
entities from liability “under this chapter for an injury caused by the plan or
design of a construction of, or an improvement to, public property where
such plan or design has been approved in advance . . . .” (Gov. Code, §
830.6.) Thus, when the alleged dangerous condition underlying the alleged
theories of liability is an element of a reasonably approved plan or design,
the public entity is immune from liability under those theories, including
the theory that the public entity is liable for failing to protect the public

from that dangerous condition.

This is the same for some other immunities under Chapter 2 of the
Government Code. For example, a public entity is not liable for “an injury
caused by a natural condition of any unimproved public property, including
but not limited to any natural condition of any lake, stream, bay, river or
beach.” (Gov. Code, § 831.2.) Obviously, this immunity would not apply to
independent, separate, and concurring causes of an injury, as it applies only
to injuries caused by a natural condition. But this absolute immunity
“precludes the imposition . . . of a duty to warn of dangerous natural
conditions on unimproved property.” (Arroyo v. State of California (1995)
34 Cal.App.4th 755, 763 [citation omitted].) The imposition of a duty to

warn of dangerous conditions that are otherwise covered by design



immunity puts these other immunities at risk because the same rationale

should be consistently applied throughout the statutory scheme.

1.2 The Policy Purpose Underlying Design Immunity Also
Supports The Conclusion That Design Immunity
Prohibits Liability For Failure To Warn Of A Dangerous
Condition Covered By The Immunity.

The primary public policy purpose of design immunity is to avoid the
dangers inherent in allowing the re-examination and second guessing of
reasonable governmental design decisions in the context of tort litigation.
(Hampton v. County of San Diego (2015) 62 Cal.4th 340, 349, citing
Recommendation Relating to Sovereign Immunity (Jan. 1963) Proposed
Legislation, com. foll. § 830.6, 4 Cal. Law Rev. Com. Rep. (1963) p. 823.)
Indeed, the Hampton court specifically noted that this principle reflects
legislative intent. (Hampton, supra, 62 Cal.4th at 349.) To find otherwise
would result in “the sort of second guessing concerning the wisdom of the
design that the statute was intended to avoid.” (/d. at 349-350.) This policy
purpose is accomplished by shielding public entities from liability for
aspects of reasonably approved designs or plans, even if those aspects result
in dangerous conditions that cause injuries. That effect is undone, and the
policy purpose undermined, if the public entity can be liable for not warning
the public of those same aspects of the design that are otherwise covered by

design immunity.

Similarly, a plaintiff must prove both that a dangerous condition
exists and that it caused the injury as essential elements of liability. Under
this scheme, liability is based on the dangerous condition. The legislature,
however, determined that a public entity is immune, even when those
elements are proven, if those elements are part of a reasonably approved

design or plan. The immunity is for the dangerous condition itself and
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warning the public of that dangerous condition is not a prerequisite for the
application of design immunity. Indeed, were a warning to be required for
the public entity to receive effectual immunity for its reasonably approved
designs and plans, then the practical effect would be for the approving entity
to second-guess all of its approvals that it already considers reasonable and
provide warnings for every aspect of a design or plan. As an aside,
Tansavatdi’s position undermines the practical application of design
immunity in a motion for summary judgment since the public entity must
admit the existence of a dangerous condition in order to apply the design
immunity defense. Whereupon, plaintiffs need only allege a trap for failure
to warn of the admitted dangerous condition to establish a triable issue of
fact and defeat the motion. Thus, it is illogical and against the policy
purposes to immunize the public entity for the dangerous condition, but then

allow liability for failing to warn of that immunized dangerous condition.

Finally, as a matter of statutory construction, the legislature has
provided exceptions to certain immunities regarding the duty to warn where
it deemed that duty appropriate under specified circumstances. (E.g.,
Government Code §§ 830.8 [exception to sign immunity], 831 [exception to
weather immunity], 831.2 [exception to land failure immunity], 831.8(c)
[condition of flood control immunity].) If the legislature intended to apply

such an exception to design, or any other immunity, it knew how to do so.

1.3 Relevant Case Law Further Supports The Conclusion That
A Public Official Cannot Be Held Liable For Failure To
Warn Of A Dangerous Condition Covered By Design

Immunity.

The case law also supports the conclusion that design immunity
precludes liability for failing to warn of a dangerous condition that is part of

a reasonably approved design or plan. In Cameron, supra, 7 Cal.3d 318, this
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Court found that the superelevation of a curve was a dangerous condition
and not part of the approved plans. The Court went on to state, however, that
even if the superelevation were part of the plans and covered by design
immunity, the public entity may still be liable for “an independent, separate,
concurring cause of the accident.” (/d. at p. 329.) This statement is dicta and
heavily qualified. It recognizes that liability may extend beyond the bounds
of design immunity but would only exist if there was “an independent,
separate, concurring cause of the accident.” A theory of liability that solely
relies on a dangerous condition that is wholly an element of a reasonably
approved design is not an independent and separate cause of the injury. (See
Weinstein v. Department of Transportation (2006) 139 Cal. App.4th 52, 61
[the aspects of the roadway that comprised the alleged dangerous condition
were all subject to design immunity]; Compton v. City of Santee (1993) 12
Cal.App.4th 591, 600 [illogical to find agency immune for the alleged sight
restriction on bridge, but liable for failing to warn of that sight restriction];
Thomson v. City of Glendale (1976) 61 Cal.App.3d 378, 386 [plaintiff failed

to prove negligence independent of design].)

In this case, there is no alleged dangerous condition separate from an
aspect of the roadway that is part of the approved design. Consistent with
this view and more directly on point are the rationales in 7homson and
Weinstein, which are cases decided subsequent to Cameron and are

discussed below.

In Thomson, supra, 61 Cal.App.3d 378, the plaintiff alleged that a
walkway ramp, stairway, and center handrail constituted a dangerous
condition. (/d. at 386.) All these elements were found to be part of an
approved design and covered by design immunity. (/bid.) The plaintiff
further argued, citing to Cameron, that design immunity does not shield the

public entity from liability for injuries caused by factors independent of
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design. While the Thomson court agreed with this argument in the abstract,
it found that the plaintiff failed to plead or prove that the cause of the injury
was independent of the design of the stairway and center handrail. (/d. at

387.)

In Weinstein, supra, 139 Cal.App.4th 52, the plaintiffs conceded that
the absence of a median barrier, the width of the paved median shoulder and
the horizontal alignment of the roadway were all aspects of the approved
highway design. (1d. at 58.) The court found that the approval of these
elements was reasonable and covered by design immunity. (/d. at 58-59.)
Plaintiffs further contended that design immunity did not bar recovery for
the failure to post a warning sign, which was allegedly necessary because of
the absence of a median barrier, the horizontal alignment of the highway and
the width of the paved shoulder. (/d. at 61.) All these aspects of the
roadway, however, were part of the approved design. Weinstein held that
““[1]t would be illogical to hold that a public entity immune from liability
because the design was deemed reasonably adoptable, could then be held
liable for failing to warn that the design was dangerous.’” (Ibid. citing
Compton, supra, 12 Cal.App.4th 591, 600.) The court in Weinstein noted
that the plaintiffs’ reliance on Cameron was misplaced because Cameron
involved the failure to warn of a hidden dangerous condition that was not

part of an approved design. (Weinstein, supra, 139 Cal.App.4th at 61.)

Even Tansavatdi’s reading of Cameron acknowledges the
requirement for an independent cause of the injury, but they fail to analyze
how a cause of the injury in this case was independent of the design.
(Answer Brief, p. 5, 17.) Instead, it is alleged that the intersection and the
failure to continue a bike lane, which were both found to be covered by
design immunity, are the dangerous conditions that caused the injury. (/d. at

7.) Independent is defined as “Not dependent or contingent on something
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else.” (INDEPENDENT, Black's Law Dictionary (11th ed. 2019).) Because
Tansavatdi’s allegation arises from the same dangerous conditions that are
covered by design immunity, that allegation is therefore dependent upon an
immunized element of liability. Therefore, even under Cameron, Tansavatdi
has not proven a cause of the injury that is independent and separate from

the reasonably approved design.

Moreover, each of the examples of alleged independent claims
Tansavatdi has provided in the Answer Brief would need to be considered
on a case by case basis to determine if they are components of an approved
plan or design, or if they are truly separate and independent causes of the
injury. (See Answer Brief, p. 17.) Indeed, Tansavatdi’s appeal to the
unfairness to those injured by the condition of the property highlights the
fallacy in her logic. (/d. at 18.) If the person is injured by the condition of
the property, and that condition was part of a reasonably approved plan or

design, then the cause is not separate or independent from the plan or design.

It is well understood that “Cameron neither held nor suggested that
plaintiffs would have a cause of action under the ‘trap’ exception if the
design immunity did apply to the superelevation of the curve or if the
absence of a warning sign was part of the design itself.” (Cal. Government
Tort Liability Practice (4th ed. Cal CEB) § 12.79.) Cameron is inapplicable
in the current situation because it “involved the failure to warn of a hidden
dangerous condition that was nof part of the approved design of the

highway.” (Weinstein, supra, 139 Cal.App.4th at 61 [emphasis added].)

Additionally, Cameron cites approvingly to Flournoy v. State (1969)
275 Cal.App.2d 806, on this point. However, the dangerous condition in
Flournoy, ice on the bridge, was also determined not to have been part of an
approved design, and there was therefore no analysis concerning whether an

additional theory of liability was separate and independent from the theories
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covered by design immunity. And, in turn, Flournoy relied on a suggested
jury instruction that acknowledges that “a single accident may be caused
concurrently by an immunizing plan or design and by an allegedly
dangerous condition separate from design . . . .” (Flournoy, supra, 275
Cal.App.2d at fn. 4.) So, the basis for the rationale in both Flournoy and
Cameron 1s that there is an alleged dangerous condition that is not covered

by design immunity.

Caltrans does not disagree with the general principle identified in
Cameron and Flournoy, that when two or more separate and independent
grounds for liability are alleged, an immunity that applies to one ground may
not necessarily apply to another. But that general principle does not apply
when both theories of liability are fundamentally based on the same
allegedly dangerous condition that is covered by an immunity. Cameron and
Flournoy did not look at the potential relationship between the alleged
grounds for liability to determine whether or not they were truly separate
and independent and whether or not the asserted immunity applied to both
theories of liability. Again, that analysis was unnecessary because the courts
found that the underlying dangerous condition, which was the basis for
alleged liability under both theories, was not part of the design and therefore

not covered by the asserted immunity.

Significantly, it is worth noting that courts have found other
immunities preclude a duty to warn. In Arroyo, supra, 34 Cal.App.4th 755, a
child was attacked by a mountain lion while hiking on a marked trail in a
state park. (/d. at 759.) The court determined that wild animals are a natural
part of the condition of unimproved property and covered by the natural
condition immunity in Government Code section 831.2. (Id. 762.) The
plaintiff argued that the public entity had a duty to warn the public

concerning mountain lions. (/bid.) While the court acknowledged that
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Government Code sections 835 and 830 generally create a duty to warn of a
dangerous condition, it found that because immunity provisions generally
prevail over provisions for liability, the public entity could not be held liable
for failure to warn of a natural condition that is otherwise covered by the
natural condition immunity. (/d. at 763; see, e.g., City of Chico v. Superior
Court of Butte County (2021) 68 Cal.App.5th 352, reh’g denied (Sept. 14,
2021) [section 831.2 immunity is absolute regardless of whether the public
entity failed to give warning and is given broad application].) The same
logic applies to design immunity.

2. Government Code Section 830.8 Does Not Identify An
Exception To Design Immunity Or Create Separate,
Independent Grounds For Liability Outside of Section 835
That Is Not Covered By Design Immunity.

Two alternative lines of arguments have been suggested in the
Answer Brief arguing that a public entity can still be found liable for failure
to warn of aspects of an approved design that is otherwise covered by the
design immunity: (1) that Government Code section 830.8 identifies an
exception to design immunity and (2) that Government Code section 830.8
creates an independent ground for liability that is not covered by design

immunity. As discussed below, neither of these arguments have merit.

2.1 The Exception To Section 830.8 Immunity For The
Failure To Provide Warning Signs Applies Only When
The Public Entity Asserts Sign Immunity Under That

Same Section.

In Compton v. City of Santee (1993) 12 Cal.App.4th 591, the
plaintiff alleged that the placement of a bridge at an intersection of two
roads created a dangerous condition. (/d. at 594.) It was undisputed that the

intersection and location of the bridge were part of an approved plan and
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that there was discretionary approval of the plan. (/d. at 596.) The court
determined that the approval of the plan was reasonable. (/bid.) The court
therefore determined that the intersection and placement of the bridge were
covered by design immunity. (Id. at 596-597.) Compton rejected the
argument that the “trap” exception to sign immunity under Government
Code section 830.8 creates an exception to design immunity under
Government Code section 830.6. (/d. at 600.) The court found that it
“would be illogical to hold that a public entity immune from liability
because the design was deemed reasonably adoptable, could then be held

liable for failing to warn that the design was dangerous.” (/bid.)

Tansavatdi unpersuasively argues the same position rejected in
Compton, that a public entity has an obligation to warn of a concealed
dangerous condition, because of Government Code section 830.8, even if the
public entity enjoys design immunity for that dangerous condition under
Government Code section 830.6. (Answer Brief, p. 5.) To support her
position, she incorrectly suggests that Cameron and Flournoy are on point
and harmonize design immunity in 830.6 and the failure to warn in 830.8.
(See Answer Brief, p. 16.) There was nothing to harmonize between these
two statutes in either case since it was determined in both that design
immunity under 830.6 did not apply. And there is no language in either case

comparing and discussing the two provisions.

Additionally, under the statutory scheme providing that immunities
generally apply to the entire Chapter and prevail over all sections imposing
liability, the immunity exceptions operate only on the immunities within the
same section as the exception. This holds true with the “trap” exception
contained in Government Code section 830.8. That exception is expressly
confined to limiting the sign immunity in 830.8. And any argument that the

“trap” exception extends to design immunity begs the question of where
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does it end? The same logic would extend the “trap” exception to every
other immunity. And what prevents the exceptions found in other sections
from extending beyond their bounds to the other immunities? For instance,
are all the immunities in Chapter 2 limited when the person injured is under
twelve years old? (See Gov. Code, § 831.8(¢e).) Such a conclusion would be
absurd, create chaos in this carefully crafted scheme, and undermine the

legislative intent.

Caltrans’ and the City’s position does not negate the exceptions to the
sign, or any other, immunity. (See Answer Brief, p. 18.) The application of
each immunity depends on the specific circumstances, primarily the cause of
the injury. If the cause is from an approved plan or design, then the design
immunity applies, regardless of an exception related to other immunities. If
the design immunity does not apply — as in Cameron, Flournoy, and many
other cases — then the public agency is free to raise any other applicable
immunity, subject to the relevant exceptions. Flournoy is a perfect example
of how the icy condition of the bridge was determined not to be part of the
design, but the court still needed to consider the application of weather
immunity and reasonable government action immunity, as well as any
exceptions to those immunities. (Flournoy, supra, 275 Cal.App.2d at 814.)
This is how it has been, and should continue to be, done. Likewise, if the
injury is caused by a natural condition, then the immunity under
Government Code section 831.2 applies and exceptions related to other
immunities do not. Tansavatdi’s contrary assertion must be based on a belief
that the weather immunity exception and canal immunity exception apply to
design immunity, otherwise there would not be a perceived threat to those
exceptions. Her position, taken to its logical conclusion, would apply all

immunity exceptions in Chapter 2 to any immunity in Chapter 2. This
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demonstrates the broad extent of her position and the risk it poses to the

entire statutory scheme.

2.2 Government Code Section 830.8 Does Not Create A
Separate And Independent Ground For Liability That Is
Not Covered By Design Immunity.

Government Code section 830.8 does not create a separate ground for
liability, but even if it did, that liability would still be covered by design
immunity. Again, Government Code section 835 provides the exclusive
conditions under which a public entity is liable for injuries caused by a
dangerous condition of public property. (Metcalf, supra, 42 Cal.4th at 1129.)
So the “trap” exception in 830.8 can only apply if liability exists under
Government Code section 835, and must be read within the confines of
dangerous condition liability expressed in that section. In other words, the
exception cannot broaden liability. However, the immunities by nature
operate on and prevail over all provisions of liability. And the design
immunity expressly applies to all potential liability under Chapter 2.
Therefore, even if the “trap” exception in 830.8 created a distinct theory of
liability, design immunity would still apply and prevail over it as it is a
provision of liability contained in Chapter 2. (Gov. Code § 830.6 [design
immunity applies to the entire chapter]; Legis. committee com., 32 West's
Ann. Gov. Code, § 815 [as a general rule immunities prevail over all
sections imposing liability]; 4 Cal. Law Rev. Com. Rep. (1963) p. 838
[same]; see also Arroyo v. State of California (1995) 34 Cal.App.4th 755,
763.)

CONCLUSION

The Court should hold that design immunity, under Government
Code section 830.6, applies to any theory of liability under Chapter 2 of the

Government Code that depends on an aspect of a reasonably approved plan
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or design as the alleged dangerous condition under Government Code
section 835. The Court should further hold that the failure to warn exception
in Government Code section 830.8 does not apply to immunities outside of
that section or create a ground for liability separate and independent from
Government Code section 835. Finally, the Court should hold that
Tansavatdi failed to demonstrate that its failure to warn theory was separate

and independent from aspects of the City’s approved design.
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