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INTEREST OF AMICUS CURIAE AND APPLICATION TO FILE 
AMICUS BRIEF 

 
 The Law Offices of Marsanne Weese is a boutique law firm that 

specializes in representing criminal defendants.  In particular, the firm has 

significant experience and expertise in challenging practices that violate the 

constitutional rights of criminal defendants at the appellate level.  (See In re 

Harris (2024) 16 Cal.5th 292; In re Kowalczyk (2022) 85 Cal.App.5th 667; 

People v. Clymer (2024) 107 Cal.App.5th 131.)  Undersigned counsels 

have filed over 75 pretrial writs and interlocutory appeals in both superior 

and appellate courts over the last seven years.   

In June of 2025, the undersigned counsels litigated a petition for writ 

of mandate that raised similar issues to those addressed in the instant case.  

(Hoglund v. Superior Court, case number S291333.)  This Court granted 

review in that matter and deferred further action pending the outcome of the 

instant matter.  As such, counsels have particular knowledge regarding the 

constitutional issues implicated by section 170.6 of the Code of Civil 

Procedure (hereinafter “section 170.6”) and represent individuals 

particularly affected by its abuse. 

 This brief presents not only legal argument but data about how 

blanket use of the section 170.6 disqualification statute has a far more 

severe impact when abused by executive branch agencies versus attorneys 

for individual litigants.  As such, it will assist this Court in understanding 
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the difference between the executive branch’s misuse of section 170.6 and 

individual defense attorneys’ use of the statute. 

ARGUMENT 

I. THE SEPARATION OF POWERS DOCTRINE 
PROTECTS THE JUDICIARY FROM OVERREACH BY 
THE EXECUTIVE BRANCH. 
 

In California, the separation of powers between the legislative, 

executive, and judicial branches of government is enshrined in the 

constitution.  (Cal. Const., art. III, § 3.)  The doctrine “limit[s] the authority 

of one of the three branches of government to arrogate to itself the core 

functions of another branch.”  (Steen v. Appellate Div., Superior Court 

(2014) 59 Cal.4th 1045, 1053.)  While a branch may take actions that might 

affect another, “the doctrine is violated when the actions of one branch 

defeat or materially impair the inherent functions of another.”  (Ibid, citing 

In re Prather (2010) 50 Cal.4th 238, 254 and Carmel Valley Fire 

Protection Dist. v. State of California (2001) 25 Cal.4th 287, 297-298.)  

The purpose of this doctrine is to “prevent the combination in the hands of 

a single person or group of the basic or fundamental powers of 

government” and to “avoid overreaching by one governmental branch 

against another.”  (Case v. Lazben Financial Co. (2002) 99 Cal.App.4th 

172, 183, quoting Manduley v. Superior Court (2002) 27 Cal.4th 537, 557.) 

The judiciary’s core functions are to resolve specific controversies 
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between parties, declare the law, and “ensure the orderly and effective 

administration of justice.”  (Case, supra, 99 Cal.App.4th at p. 184.)   

One of the powers which has always been 
recognized as inherent in courts, which are 
protected in their existence, their powers and 
jurisdiction by constitutional provisions, has 
been the right to control its order of business and 
to so conduct the same that the rights of all 
suitors before them may be safeguarded. This 
power has been recognized as judicial in its 
nature, and as being a necessary appendage to a 
court organized to enforce rights and redress 
wrongs. 
 

(Id. at p. 185, quoting Lorraine v. McComb (1934) 220 Cal. 753, 756.)  

Therefore, “[e]xecutive or administrative officers cannot exercise or 

interfere with judicial powers.”  (In re Danielle W. (1989) 207 Cal.App.3d 

1227, 1235.) 

 Among the executive branch’s core functions is the authority “to 

decide what charges shall be alleged, and against whom charges shall be 

brought.”  (Manduley, supra, 27 Cal.4th at p. 552.)  This authority is 

founded “on the principle of separation of powers, and generally is not 

subject to supervision by the judicial branch.”  (Ibid, quoting People v. 

Birks (1998) 19 Cal.4th 108, 134.)  In Manduley, this Court distinguished 

executive branch decisions made before charges were filed from those 

made after.  (Manduley, supra, 27 Cal.4th at pp. 553-554; see also Davis v. 

Municipal Court (1988) 46 Cal.3d 64, 82.)  This distinction is based on the 



 
 
 
 

7 

principle that “once the decision to prosecute has been made, the 

disposition of the matter is fundamentally judicial in nature.”  (Manduley, 

supra, 27 Cal.4th. at p. 554.)  Where prosecutorial action has infringed on 

the core duties of the judiciary after charges have been filed, courts have 

consistently struck down the action as unconstitutional. 

 For example, in People v. Tenorio (1970) 3 Cal.3d 89, 94, this Court 

found the separation of powers violated by a statute that gave the 

prosecution sole authority to dismiss allegations of prior convictions in 

drug cases.  The court held that the process “which leads to acquittal or to 

sentencing is fundamentally judicial in nature” and that such judicial power 

is compromised when a judge who wishes to exercise the power to dismiss 

“must bargain with the prosecutor” to do so.  (Ibid.)  The court concluded 

that, “[t]he judicial power must be independent, and a judge should never 

be required to pay for its exercise.”  (Ibid.)   

Courts have followed Tenorio’s rationale in striking down the 

prosecution’s ability to interfere with judicial decisionmaking once charges 

have been filed.  In Esteybar v. Municipal Court (1971) 5 Cal.3d 119, 122, 

this Court held unconstitutional a statute requiring a judge to get the 

prosecution’s consent before reducing a felony to a misdemeanor.  In 

People v. Clay (1971) 18 Cal.App.3d 964, 966-967, 969-970, the court 

found that a statutory provision that requires the prosecution’s permission 
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to grant probation to an otherwise ineligible defendant violated the 

separation of powers.  Lastly, in People v. Navarro (1972) 7 Cal.3d 248, 

254-255, 258, this Court held that a statute requiring the prosecution’s 

agreement for sentencing certain offenders to drug treatment was 

unconstitutional. 

The separation of powers doctrine implicates only actions taken by 

one of the three branches of government.  As part of the executive, the 

District Attorney is limited in its ability to interfere with court operations 

once charges are filed.  There is no similar authority limiting actions by 

actors not situated within the executive or legislative branches, and such 

actors are not vested with any inherent power.  Though a criminal defense 

attorney is a prosecutor’s counterpart in the courtroom, the two have vastly 

different authority and roles.   

The defense attorney has no power to determine which cases get 

filed or a client’s charges.  If the executive’s power within the criminal 

justice system is focused on the period before charges are filed and the 

judiciary’s power is exercised after, the criminal defendant and his attorney 

have no power.  Indeed, the criminal defense attorney’s role is limited to 

that of counselor and advocate—to ensure that her client’s constitutional 

and statutory rights are protected and to pursue her client’s representation 

objectives.  (See Strickland v. Washington (1984) 466 U.S. 668, 688; 
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People v. Doolin (2009) 45 Cal.4th 390, 411, identifying that a criminal 

defense attorney’s function “is to assist the defendant.”)  Moreover, the 

Rules of Professional Conduct, rule 1.2(a), require a lawyer to “abide by a 

client’s decisions concerning the objectives of representation” and “consult 

with the client as to the means by which they are to be pursued.”  As such, 

a criminal defense attorney who represents an individual litigant or several 

litigants may use section 170.6 against a judge without offending the 

separation of powers constitutional principle. 

II. NON-EXECUTIVE ATTORNEYS’ USE OF SECTION 
170.6 DOES NOT UNCONSTITUTIONALLY IMPEDE 
JUDICIAL INDEPENDENCE. 
 

 Executive branch attorneys may act collectively in a way that 

impedes judicial independence.  This Court has held that a statute 

regulating court procedures is valid “unless such regulations should be 

found to substantially impair the constitutional powers of the courts or 

practically defeat their exercise.”  (Solberg v. Superior Court (1977) 19 

Cal.3d 182, 192, quoting Sacramento, etc., D. Dist. V. Superior Court 

(1925) 196 Cal. 414, 432.)  The Solberg court found section 170.6 

constitutional as applied where the District Attorney disqualified a single 

judge from presiding over four criminal misdemeanor arraignments.  

(Solberg, supra, 19 Cal.3d at pp. 187-188.)   



 
 
 
 

10 

 Since that decision, California courts have recognized the impact 

that blanket disqualification challenges by the District Attorney under can 

have on trial court’s functioning.  In People v. Superior Court (Tejeda) 

(2016) 1 Cal.App.5th 892, 896, the prosecution moved to disqualify a judge 

assigned for all purposes in a murder case.  The court denied the 

disqualification motion on the grounds that the district attorney’s office was 

engaged in “blanket papering” of the judge in murder cases.  (Id. at p. 897.)  

This led to a backlog of cases for trial and required the court to shuffle 

assignments, which hampered the orderly administration of justice.  (Ibid.)  

The Tejeda court noted the dramatic changes in the justice system since 

Solberg was decided.  (Id. at p. 908.)  This includes courts grappling with 

“increased caseloads, a steady stream of statutory changes, and reduced 

funding.”  (Ibid.)  Therefore, Solberg’s “efficacy in the context of the 

current reality of the justice system” is questionable.  (Ibid.) 

 However, some impact on trial courts from abuse of section 170.6 

can be constitutionally tolerated in limited situations.  (See Solberg, supra, 

19 Cal.3d at p. 195.)  Thus, while attorneys representing individual litigants 

may use section 170.6, the impact on the court is limited in a way that it is 

not when executive branch attorneys abuse the statute.  First, non-executive 

branch attorneys, including criminal defense attorneys, have a duty of 

loyalty to their individual clients that the prosecution does not.  The Rules 
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of Professional Conduct make clear that “[l]oyalty and independent 

judgment are essential elements in the lawyer’s relationship to a client.”  

(Rules of Prof. Conduct, rule 1.7, Comment.)  An attorney’s failure to abide 

by these standards is not only a violation of the attorney’s ethical 

obligations but may also amount to ineffective assistance of counsel.  (See 

In re Gay (2020) 8 Cal.5th 1059, 1063; Maxwell v. Superior Court (1982) 

30 Cal.3d 606, 612, overruled on other grounds in Doolin, supra, 45 

Cal.4th at p. 416.)  In contrast, the prosecution does not have an individual 

client that must be consulted or whose specific objectives must be 

considered before taking action.  Further, where the client is the People of 

the State of California, the client’s interests and representation objectives 

are determined solely by the prosecution. 

 The United States Supreme Court outlined the particular duties an 

attorney owes to a criminal defendant client: 

Representation of a criminal defendant entails 
certain basis duties.  Counsel’s function is to 
assist the defendant, and hence counsel owes the 
client a duty of loyalty, a duty to avoid conflicts 
of interest.  [Citation.]  From counsel’s function 
as assistant to the defendant derive the 
overarching duty to advocate the defendant’s 
cause and the more particular duties to consult 
with the defendant on important decisions and to 
keep the defendant informed of important 
develops in the course of the prosecution.  
Counsel also has a duty to bring to bear such skill 
and knowledge as will render the trial a reliable 
adversarial testing process. 
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(Strickland, supra, 466 U.S. at p. 688.)  Thus, defense attorneys must make 

all strategic decisions in a case with their client’s best interest in the 

forefront.  These duties protect against a blanket section 170.6 challenge 

policy by agencies like a public defender’s office or private defense law 

firm.  Each individual attorney must decide independently in each 

individual defendant’s case whether a section 170.6 challenge is 

appropriate and in the client’s interest in that particular case. 

Second, the power of exective branch agencies in criminal and 

quasi-criminal proceedings is unparalleled on the defense side.  In any 

given county, the District Attorney is a party to almost every criminal and 

juvenile case.  In contrast, a public defender will rarely control the entire 

criminal court calendar, because some defendants will retain private 

counsel and some will be appointed alternative counsel when the public 

defender’s office has a conflict of interest.  For example, in San Francisco 

Superior Court, on one court day in one preliminary hearing department, 

the public defender represented 19 of 31, or approximately 61 percent, of 

defendants on calendar.  (Exh. A, Declaration of Counsel.)  On that same 

date, in the specialized court reserved for mental health diversion cases, the 

public defender represented 16 of 24, or approximately 67 percent, of 

defendants.  (Exh. A.)  The remaining defendants were represented by 

private or conflict counsel.  (Exh. A.)   
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Therefore, should a deputy public defender disqualify a judge in all 

or most of their cases, it may inconvenience the court but it would not 

“substantially impair the constitutitional powers of the court.”  (Solberg, 

supra, 19 Cal.3d at p. 192.)  A disqualification by any individual conflict or 

private attorney would have virtually no effect on the function of the court, 

as that attorney’s small number of matters could easily be reassigned.  In 

contrast, a blanket challenge policy by the District Attorney puts the power 

of a judicial assignment entirely in the hands of the prosecution, not the 

court, as the assigned judge would be prevented from presiding over any 

cases in criminal court.  As such, executive agencies’ use of blanket 

challenges is unconstitutional, while the same cannot be said for challenges 

made by non-executive branch attorneys. 

CONCLUSION 

 For the reasons given, amicus curiae respectfully urges this Court to 

hold that abuse of the section 170.6 disqualification statute by executive 

branch agencies, such as the District Attorney, violates the constitutional 

mandate of separation of powers and judicial independence.  However, use 

of the statute by non-executive branch attorneys, such as private law firms 

and public defender’s offices, cannot and does not implicate the same 

constitutional principles. 
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Dated: October 15, 2025   Respectfully Submitted,  
 
 
      ______________________ 
      MARSANNE WEESE 
      Attorney at Law 
 
 
      ______________________ 
      ROSE MISHAAN 
      Attorney at Law 
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WORD COUNT CERTIFICATE 
 

        I, Rose Mishaan, declare and certify under penalty of perjury that I 

am an attorney licensed to practice law in the State of California (SBN 

267565.)  I certify that the brief contains 2,663 words, according to the 

word count produced by the Microsoft Word program used to produce this 

document, not including the Table of Contents or Table of Authorities, and 

that the brief uses a Times New Roman size 13 font. 

 

Dated:  October 15, 2025 

       ____________________  
        ROSE MISHAAN  
        Attorney for Petitioner 
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EXHIBIT A 
 

DECLARATION OF ROSE MISHAAN 
 

 I, ROSE MISHAAN, declare: 

1. I am an attorney licensed to practice in all the courts of the state of 

California. 

2. I am a member of the criminal conflicts panel in San Francisco and 

therefore am very familiar with other members of the conflicts panel and 

deputy public defenders who appear in criminal court in San Francisco. 

3. I am also familiar with the department assignments at the San 

Francisco Superior Court.  Department nine is a preliminary hearing 

department that hears both preliminary hearings and matters pending 

preliminary hearing.  Department 15 is reserved for matters related to 

mental health diversion and behavioral health court. 

4. In preparation for this brief, I reviewed the calendars for 

Departments nine and 15 for October 13, 2025 and the minute orders for 

the cases on those calendars. 

5. There were 31 defendants on calendar in Department nine on that 

date.  Of those 31 defendants, 19 were represented by the public defender’s 

office.  

6. There were 25 defendants on calendar in Department 15 on that 

same date.  Of those defendants, 16 were represented by the public 
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defender, eight were represented by private or conflict counsel, and one 

defendant’s counsel was unknown. 

 

I declare that the forgeoing is true and correct under penalty of 

perjury, under the laws of the state of Calfiornia, and that this declaration 

was executed on October 15, 2025 in San Francisco, California. 

 

        ________________ 
        ROSE MISHAAN 
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