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Punitive damages may not imposed absent actual injury The Supieme
Court of California stated the rule applicable here in Mother Cobb’'s Chicken Tea.
I[nc. v. Fox, 10 Cal.2d 203, 204, 73 P.2d 1185 (1937):

"The foundation for the recovery of punitive or exemplary
damages rests upon the fact that substantial damages have
been sustained by the plaintiff. Punitive damages are not
given as a matter of right, nor can they be made the basis of
recovery independent of the showing which would entitle the
plaintiff to an award of actual damages. Actual damages must
be found as a predicate for exemplary damages. This is the
rule announced in many authorities."

Accord, Esparaza v. Specht, 55 Cal.App.3d 1, 6, 127 Cal.Rptr. 493 (1976) ("It is well
settled in California that punitive damages cannot be awarded unless actual damages
are suffered".)

By imposing a civil penalty that constitutes punishment for the exercise of a
constitutional right, A.B. 2057 is unconstitutional.

HI. A.B. 2057 IS UNCONSTITUTIONAL BECAUSE IT
DELEGATES JUDICIAL POWER TO ARBITRATORS

A.B. 2057 also violates the Constitution because it impermissibly delegates
judicial authority to non-judicial entities. Two provisions of the California
Constitution bar any such attempt. The first, Article [l § 3, provides that:

"The powers of state government are legislative, executive,
and judicial. Persons charged with the exercise of one power
may not exercise either of the others except as permitted by
this Constitution."

The second, Article VI, § 1, states that:

"The judicial power of this State is vested in the Supreme
Court, courts of appeal, superior courts, municipal courts, and
justice courts. All except justice courts are courts of record."

The constitutional bar posed by these sections to delegation of judicial power
has been consistently recognized by the courts. For example, in Standard Oil
Company of California v. State Board of Equalization, 6 Cal.2d 557, 59 P.2d 119
(1936), petitioner sought a writ of certiorari to review a State Board of Equalization
order imposing an additional assessment of retail sales tax. The Supreme Court
raised sua sponte the issue of propriety of such review, concluding as follows:
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"Concisely stated, our conclusion that we are without
authority or jurisdiction to entertain this proceeding or to
issue the writ here sought, is based upon the established
premises that a writ of certiorari. . .will lie only to review the
exercise of judicial functions . . . and that the legislature is
without power, in the absence of constitutional provision
authorizing the same, to confer judicial functions upon a
statewide administrative agency of the character of the
respondent."

6 Cal.2d 559. (Emphasis added.)

The Court based its conclusion on Article VI, § 1 of the Constitution, See 6 Cal.2d
at 559-65.

California Supreme Court cases since Standard Oil have raised the
delegation issue primarily in situations concerning the proper standard of judicial
review of decisions of administrative agencies, and have emphasized the impropriety
of delegation of judicial powers. For example, in Laisne v. California State Board
of Optometry, 19 Cal.2d 831, 123 P.2d 457 (1942), appellant argued that he was
entitled to de novo review of an order of the Board of Optometry revoking his
certificate of registration to practice optometry. The Court first restated the
doctrine that delegation of judicial power is unconstitutional under Article III, § 3
and Article VI, § 1 of the California Constitution:

"The powers of the government of the state are divided
into three separate departments -- the legislative, executive
and judicial. (Article III, section 1, of the state Constitution.)
State-wide judicial power may be exercised by only three
enumerated courts, viz., the Supreme Court, the District Court
of Appeal, and the superior courts. (Article VI, section 1, of
the state Constitution.) . . .If, therefore, some agency with
state-wide jurisdiction, other than one of the enumerated
courts, without sanction by constitutio‘tial amendment,
exercises or attempts to exercise judicial power, such action is
in direct violation of the articles of the state Constitution cited
above."

19 Cal.2d at 834-35 (Emphasis in original.)

The Court concluded that failure to accord the appellant de novo review of the
agency proceeding would violate the bar to delegation of judicial functions. /[d. at
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835. See also Drummey v. State Board of Funeral Directors & Embalmers, 13
Cal.2d 75, 87 P.2d 848 (1939); Bixby v. Pierno, 4 Cal.3d 130, 93 Cal.Rptr. 234, 481
P.2d 242 (1971).

A.B. 2057 delegates judicial power because it gives arbitrators the power to
issue binding decisions in warranty disputes and gives a state agency the authority to
"certify” and "verify" a judicial process, functions traditionally left to the courts.

Resolution of disputes between private parties by making binding decisions
is a judicial function which cannot be delegated to a non-judicial body. Thus, in
Jersey Maid Milk Products Co. v. Brock, 13 Cal.2d 620, 91 P.2d 577 (1939), the
Court struck down as unconstitutional a section of the Milk Stabilization Act
authorizing the Director of Agriculture to determine the amount of damages due in
disputes between producers and distributors of milk, and to "make an order
directing the offender to make reparation and pay to such person complaining such
amount on or before the date fixed in the order." 13 Cal.2d at 651. Similarly, in
Hustedt v. Workers’ Compensation Appeals Board, 30 Cal.3d 329, 178 Cal.Rptr. 801,
636 P.2d 1139 (1981), the Supreme Court struck down as unconstitutional a state

statute granting the Worker’s Compensation Appeals Board the power to issue

“final" orders disciplining attorneys by temporarily or permanently prohibiting
them from practicing before the Board. While limited judicial review of such orders
was provided by the statute, the Court found that the review was insufficient to
allow it to exercise its judicial functions and hence to remedy the unconstitutional
delegation of the court’s inherent authority. 30 Cal.3d at 339-40.

Numerous other California decisions which uphold delegations of authority
emphasize the non-binding nature of the determinations involved and/or the
availability of full judicial review. See, e.g., Collier & Wallis v. Astor, 9 Cal.2d 202,
70 P.2d 171 (1937) ("While a statute which makes the decision of arbitrators, or of
an administrative officer, final and conclusive may not be sustained, if the statute
gives to the parties the further right to appeal, or other procedure to carry the case
before a regular judicial tribunal and have the issues there tried, it does not operate
to deprive the parties of any constitutional right and is therefore valid"); Cowell v.
Clark, 37 Cal.App.2d 255, 99 P.2d 594 (1940) (court held delegation of power to
real estate commissioner was not unconstitutional because "no one of the provisions
under attack purports to declare that any one of the administrative determinations
of the defendant may not be reviewed by the courts"); In re Shattuck, 208 Cal. 6,
279 P. 998 (1929) (delegation of authority to State Bar constitutional where Bar’s
actions not final and court issues orders on Bar’s decision); Brydonjack v. State Bar,
208 Cal. 439, 281 P. 1018 (1929) (same).
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A.B. 2057 empowers arbitrators to "[r]ender decisions which are binding on
the manufacturer, if the buyer elects to accept the decision." Thus, the proposed
amendment does what the authorities prohibit -- it removes from the judicial realm
the resolution of disputes through binding decisions -- and hence is
unconstitutional.

California decisions also demonstrate that certain matters traditionally
adjudicated by the courts cannot be delegated, even where subsequent review by a
judicial body exists. For example, in Reaves v. Superior Court, 21 Cal.App.3d 587,
99 Cal.Rptr. 156 (1971), petitioners sought a writ of mandate directing the San
Joaquin County Superior Court to adopt new procedures for processing
extraordinary writ petitions filed by inmates. Under the existing procedure, such
petitions were reviewed initially by the presiding judge of the Superior Court, but
then were forwarded to the district attorney for verification and/or development of
information. The district attorney prepared a proposed order based on the facts, or,
if the petition presented unusual facts, the presiding judge reviewed the matter and
directed the district attorney to prepare an appropriate order. In either case, orders
were reviewed and entered by the court. The court held that the County’s
procedures improperly delegated judicial power:

"The question is not whether the district attorney is
scrupulously fair in such matters. Rather, the question is
whether the trial court has abdicated its judicial responsibility
by delegating this function to the district attorney. We think
this point is well taken regardless of the fact the respondent
court declares in its affidavit that in every instance it exercises
its own independent discretion in reviewing the petitions and
the orders drafted by the district attorney.”

22 Cal.App.3d at 596. (Emphasis added.)

In Reaves, it was the nature of the delegated activity itself rather than the
lack of later judicial review which compelled the court to find an unconstitutional
delegation of judicial function. Cf. Esteybar v. Municipal Court for the Long Beach
Judicial District of Los Angeles County, 5 Cal.3d 119, 95 Cal.Rptr. 524, 485 P.2d
1140 (1971) (statute requiring consent of prosecutor before magistrate could hold
defendant charged with a misdemeanor violated separation of powers); People v.
Tenorio, 2 Cal.3d 89, 89 Cal.Rptr. 249, 473 P.2d 993 (1970) (requiring court to
obtain  district attorney’s approval before striking prior convictions
unconstitutional).
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Like the situation in Reaves, judicial power under A.B. 2057 is improperly
delegated in the first instance. The Bureau of Automotive Repair, an agency of the
executive branch, is charged with the responsibility of certifying and auditing
judicial processes. Arbitrators are charged with the responsibility of finding facts
and, presumably, have the authority to determine questions of law. In Reaves, at
least a judge gave the matter his independent review, yet the practice still was held
unconstitutional. A.B. 2057 makes the same mistakes and should, for the same
reasons, be held invalid.

Iv. THE STATE STATUTE CONFLICTS WITH
POLICIES EXPRESSED IN THE FEDERAL
MAGNUSON-MOSS ACT

The Magnuson-Moss Warranty Act, 15 U.S.C. §§ 2301 et seq. ("Magnuson-
Moss"), preempts A.B. 2057. Magnuson-Moss delegates to the Federal Trade
Commission ("FTC") the responsibility for establishing standards for informal
dispute resolution mechanisms. A.B. 2057, however, requires dispute resolution
features that are contrary to those expressed by the FTC.

Any preemption analysis begins with the Supremacy Clause of the U.S.
Constitution. Where federal and state laws conflict, federal law is supreme. A
federal statute can preempt a state law in three ways. First, the federal law can
expressly preempt state law. Second, federal law can occupy the field of regulation
such that it is implicit that Congress meant to prevent states from regulating in the
field. Third, federal law can implicitly preempt state law if state law actually
conflicts with federal law. This last form of preemption exists if it is impossible to
comply with both the state and federal statutes, or if the state statute stands as an
obstacle to the full accomplishment of the objectives of Congress. Pacific Gas &
Electric Co. v. State Energy Resources Conservation & Development Comm’n., 461
U.S. 190, 203-04 (1983).

While Magnuson-Moss may not occupy the field, since it states that
"[n]othing in this chapter shall invalidate or restrict any right or remedy of any
consumer under State law or any other Federal law,” 15 U.S.C. §2311(b)(1),
nevertheless it implicitly preempts A.B. 2057 because of actual conflicts between the
two statutes. Thus, A.B. 2057 contains state policy choices contrary to those
reached by the federal government. The Court in Chrysler Corporation v. Texas
Motor Vehicle Comm’n, 755 F.2d 1192, 1205-06 (5th Cir.), reh’g denied, 761 F.2d
695 (Sth Cir. 1985), ruled that "[w]e think it plain that the preclusive effect of
section 110 [of Magnuson-Moss] is limited to rules governing informal dispute
resolution procedures created by private warrantors. . . ." 755 F.2d at 1206. A.B.
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2057 contains exactly those rules governing.informal dispute resolution procedures
which the Court stated were precluded. ‘

Rather than leaving to the states the authority to make rules in this area,
Congress instead gave to the FTC authority to prescribe regulations to implement
Congress’ policy of encouraging informal dispute resolution mechanisms (15 U.S.C.

§ 2310(a)(1)):

"The Commission shall prescribe rules setting forth
minimum requirements for any informal dispute settlement
procedure which is incorporated into the terms of a written
warranty to which any provision of this chapter applies. Such '
rules shall provide for participation in such procedure by
independent or governmental entities."

15 U.S.C. §2310(a)(2).

Under this authority, the FTC has made its judgments about which requirements
will encourage manufacturers to establish dispute resolution procedures, and which
ones will not. Under A.B. 2057, however, the state has made contrary
determinations in certain areas.

1. The Binding Nature Of The State
Mechanism Conflicts With The FTC
Determination That Such Mechanisms
Should Not Be Binding

A.B. 2057 conflicts with Magnuson-Moss by providing for binding resolution
of automobile warranty disputes. Thus, unlike Magnuson-Moss, A.B. 2057 provides
that a qualified dispute resolution process must not only comply with the minimum
requirements of the FTC (16 C.F.R. § 703 et seq.) but also must

"(B) Render decisions which are binding on the manufacturer

(800) 666-1917
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if the buyer elects to accept the decision." e
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A.B. 2057, Sec. 2 at 13 (proposed amendment to ‘:.-:
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Section 1793.2(e)(3)(B) of Civil Code). ‘
However, the FTC in 16 C.F.R. § 703.5(j) has explicitly provided to the contrary:

"Decisions of the Mechanism shall not be legally binding on
any person."

(Emphasis added.)

The FTC has stated explicitly that it made-this determination because, in the
Commission’s judgment, it was the most likely way to fulfill Magnuson-Moss’
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statutory charge to encourage manufacturers to establish warranty dispute resolution
mechanisms: ' '

"Many consumer representatives stated that Mechanism
decisions should be binding on the warrantor alone, because
the warrantor is the party who has chosen the Mechanism as
the forum for dispute resolution. The Rule presently requires
the warrantor to act in good faith in deciding whether, and to
what extent, it will abide by Mechanism decisions. Thus, an
adverse Mechanism decision will have a far greater impact on
a warrantor than it will on a consumer. The Commission is
not persuaded that making this impact on the warrantor even
greater would benefit consumers more than it would
discourage warrantors from adopting Mechanisms."

FTC Statement of Basis and Purpose, 40 Fed. Reg. at
60210-211.

Thus, in an area committed by Congress to the judgment of the FTC, A.B. 2057 has
expressed a judgment contrary to that of the FTC.

2. The State Statute Conflicts With The
Federal Policy Encouraging National
Dispute Resolution Processes

[n several ways A.B. 2057 conflicts with the national federal policy of
encouraging manufacturers to establish dispute resolution mechanisms. It does so
by creating the requirement that mechanisms be local. Thus, the bill vests authority
in a state agency, the Bureau of Automotive Repair, requiring the Bureau 1) to
determine if a dispute resolution mechanism should be certified; 2) to conduct a
periodic review of the procedure; and 3) to investigate consumer complaints and, if
necessary, recommend that the Department of Motor Vehicles commence license
revocation hearings. In addition, A.B. 2057 vests in civil juries the authority to
determine if a dispute resolution procedure willfully fails to comply with the FTC
standards. Since a California agency only can regulate constitutionally within its
own borders, see Archibald v. Cinerama Hotels, 73 Cal.App.3d 152, 159, 140
Cal.Rptr. 599 (1977), the only way a manufacturer could comply with the California

statute is to have its resolution process operate only within California. But this
" requirement of local dispute resolution mechanisms directly conflicts with the
determination made by the FTC to encourage national mechanisms.

LA-2)

(800) 666-1917

Y
¢
%

1186

" LEGISLATIVE INTENT SERVICE



-19-

Thus, in providing that oral presentations in a dispute resolution process
only be optional (and then only if both parties agree), 16 C.F.R. § 703.5(f), the FTC
concluded that the way to fulfill the statute’s mandate of encouraging expeditious
mechanisms was to encourage a variety of mechanisms, including national
mechanisms:

"It is recognized that several existing mechanisms operate
at a national level and do all of their information gathering by
telephone or mail. To require an opportunity for an oral
presentation at a reasonable time and place would make it
impossible for these mechanisms to achieve the expeditious
settlement of disputes which is envisioned by Section 110(a) of
the Act.

x x x

"Several witnesses suggested that an oral presentation
should be allowed when the consumer requests, or when either
party requests. These comments did not adequately support
the view that the right to an oral presentation is essential at
this informal level of dispute settlement. Since the need to
foster a variety of Mechanisms, including national ones, is
greater than the need for oral presentations at the behest of
the parties, the Commission has retained this provision [as it
is]."

FTC Statement of Basis and Purpose, supra, 40 Fed.
Reg. at 60209.

A.B. 2057, however, contradicts this determination of the FTC. Moreover,
A.B. contradicts the unequivocal command of Magnuson-Moss which vests the FTC
with authority to "review the bona fide operation of any dispute settlement
procedure” and to take appropriate remedial action if it finds non-compliance with
any of the FTC’s rules. 15 U.S.C. § 2310 (a)(4). In preferring local determinations
over those national judgments reached by Congress and the FTC, A.B. 2057 stands
as an obstacle to the full accomplishment of Magnuson-Moss’ objectives.

Congress commanded that the FTC be the entity to make judgments
regarding the efficacy of dispute resolution mechanisms, and the cases clearly
provide that "considerable weight should be accorded to an executive department’s
construction of a statute it is entrusted to administer." Chevron U.S.A. Inc. v.
Natural Resources Defense Council, 467 U.S. 837, 844 (1984). See also United
States v. Shimer, 367 .U.S. 374, 383 (1961). Federal agencies implementing federal
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law can preempt state action, just as Congress can. Fidelity Federal Savings & Loan
v. de la Cuesta, 458 U.S. 141 (1982). A.B. 2057 conflicts with the FTC
determinations, and thus is preempted.

V. THE STATUTE AFFORDS CONSUMERS AND
MANUFACTURERS UNEQUAL TREATMENT IN
REGARDS TO FUNDAMENTAL RIGHTS, AND
THUS DENIES MANUFACTURERS THE EQUAL
PROTECTION OF THE LAWS

A.B. 2057 provides that the decision in a dispute-resolution mechanism is
binding on the manufacturer if the customer elects to make it so. (Civil Code
§ 1793.2(e)(3); A.B. 2057 at 7.) While parties to a voluntary arbitration may agree
to be bound without the right of appeal, A.B. 2057 compels manufacturers to resort
to a binding arbitration process through the imposition of civil penalties. (See
Section [ and II, supra.) This compulsion, and the inequality of the appeal process
under the bill, violate constitutional guarantees of equal protection under the laws.

The equal protection clause of the United States Constitution provides:

"No State shall ... deny to any person within its jurisdiction the
equal protection of the laws."

U.S. Const. amend. X1V, § 1.
The California Constitution provides:
"A person may not be ... denied equal protection of the laws;

"A citizen or class of citizens may not be granted privileges or
immunities not granted on the same terms to all citizens."

Cal. Const., Art 1, § 7.5

Under the equal protection clauses of the federal and California
constitutions there is a basic inquiry: does the law in question -treat similarly

5 This memorandum analyzes decisions under both the federal and California
Constitutions because the equal protection clause of the latter has "independent
validity" apart from the Fourteenth Amendment under California law. Gay Law
Students Ass’n v. Pacific Telephone & Telegraph Co., 24 Cal.3d 458, 469, 156
Cal.Rptr. 14, 595 P.2d 592 (1979). The California Constitution states explicitly that
"[rlights guaranteed by this Constitution are not dependent on those guaranteed by
the United States Constitution." Cal. Const. Art. [, § 24.
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situated persons in a similar manner?® In examining this question, both federal
and California courts traditionally analyze the equal protection right under a two-
tier analysis. Under the first tier, if the legislation in question establishes a
"suspect” distinction between classes, such as one based on race or national origin,
or if a "fundamental right" (such as speech) is granted to one class of persons and
denied another, the legislation is viewed under the "strict scrutiny" test. See, e.g.,
Plyler v. Doe, 457 U.S. 202, 216-17 (1982); United States v. Carolene Products Co.,
304 U.S. 144, 152 n.4 (1938); Bobb v. Municipal Court, 143 Cal.App.3d 860. 865, 192
Cal.Rptr. 270 (1983). When strict scrutiny analysis is applied, the statute is invalid
- unless the state can establish that it has a compelling governmental interest that is
precisely served by the classification:

"The Equal Protection Clause was intended as a restriction on
state  legislative action inconsistent with elemental
constitutional premises. = Thus we have treated as pre-
sumptively invidious those classifications that disadvantage a
'suspect class,” or thatimpinge upon the exercise of a
‘fundamental right.” With respect to such classifications, it is
appropriate to enforce the mandate of equal protection by
requiring the State to demonstrate that its classification has
been precisely tailored to serve a compelling governmental
interest."

Plyler v. Doe, supra, 457 U.S. at 216-17; accord, Darces
v. Woods, 35 Cal.3d 873, 885-86, 201 Cal.Rptr. 287, 679
P.2d 458 (1984). :

The second tier of analysis, employed where neither a suspect classification
nor fundamental right is in question, is the "rational basis" test. Under this test, the
presumption of constitutionality shifts; state or local legislation will be upheld
unless the plaintiff can demonstrate that there is no rational basis for the distinction
in the legislation. As the Supreme Court explained in Vance v. Bradley, 440 U.S. 93
(1979): .

"The Constitution presumes that, absent some reason to infer
antipathy, even improvident decisions will eventually be
rectified by the democratic process and that judicial

6 See, e.g., F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920); Purdy and
Fitzpatrick v. State of California, 71 Cal.2d 566, 578, 79 Cal.Rptr. 77, 456 P.2d 645
(1969).
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intervention is generally un varranted no matter how unwisely
we may think a political branch has acted. Thus, we will not
overturn such a statute unless the varying treatment of
different persons is so unrelated to the achievement of any
combination of legitimate purposes that we can only conclude
that the legislature’s actions were irrational."

440 U.S. at 97.

Rational basis analysis is most often employed where the legislation at issue
has regulated economic relationships, such as statutes involving the licensing of
professionals. See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955);
Brandwein v. California Board of Osteopathic Examiners, 708 F.2d 1466, 1470 (Sth
Cir. 1983).

A.B. 2057 violates the equal protection clause by infringing on fundamental
rights, without compelling justification.

A THE STATUTE DENIES ONLY
MANUFACTURERS THE RIGHT OF
ACCESS TO THE COURTS

A.B. 2057 violates the equal protection clause of the California constitution
by denying automobile manufacturers their basic right of access to the courts. The
California Constitution separately protects the right to a jury trial, Cal. Const., Art.
I, §16, and where a trial by jury is available, that right may not be denied by
statute. People v. Wardlow, 118 Cal.App.3d 375, 384, 173 Cal.Rptr. 500 (1981). As
the Court noted in Byram v. Superior Court, 74 Cal.App.3d 648, 654, 14 Cal.Rptr.
604 (1977), "[t]he right to trial by jury is a basic and fundamental part of our system
of jurisprudence (citations omitted)," citing, inter alia, the California Constitutional
provision guaranteeing the right to jury trial. Since an action for breach of warranty
entitles the parties to a jury trial (see section IIA, supra), A.B. 2057 discriminates
against manufacturers with regard to a fundamental right. Strictly scrutinizing A.B.
2057 yields no "precisely tailored" classification to serve a compelling state interest
in making this discrimination.

B. THE STATUTE DENIES ONLY
MANUFACTURERS THE OPPORTUNITY
FOR JUDICIAL REVIEW

The second fundamental right impinged by AB 2057 is the right of equal
judicial review. As noted above, the bill would allow the customer de novo judicial
review of the decision of the dispute resolution process. With respect to the
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manufacturer, however, there is no right to review if the customer elects to bind the
manufacturer. This unequal treatment violates the equal protection guarantees.

The Supreme Court has held that, if an appeal process has been provided by
the state, that process must be equally available to all parties. The leading case is
Lindsey v. Normet, 405 U.S. 56 (1972). In Lindsey, an Oregon statute required
defendants in a forcible entry and detainer ("FED") action to provide, in addition
to a normal appeal bond, a second bond for the payment of twice the rental value
of the premises during the pendency of the action. 405 U.S. at 76. The Court held
that this double-bond requirement violated the equal protection clause of the
Fourteenth Amendment by unfairly and arbitrarily burdening FED defendants. 405
U.S. at 76-77. Stated the Court, "[w]hen an appeal is afforded ... it cannot be
granted to some litigants and capriciously or ‘arbitrarily denied to others without
violating the Equal Protection Clause." 405 U.S. at 77.

Because A.B. 2057 establishes disparate opportunities of appealing the
decision of an arbitrator in an automobile warranty claim, the bill impinges on the
right to an equal opportunity of appeal, as set forth in Lindsey. Again, no
compelling state interest justifies this unequal treatment. While the state may have
an interest in ensuring that automobile warranty disputes are handled expeditiously
through arbitration, the state can ensure that goal without denying to manufacturers
their right to a jury trial or judicial review: the classification is not "precisely
tailored" to accomplish its objective.

C. THE ONE DECISION APPLYING A LESSER
EQUAL PROTECTION STANDARD FOR A

- TOTALLY DIFFERENT KIND OF LEMON LAW
HAS NO APPLICATION HERE

One court has applied a "minimum rationality” standard in evaluating an
equal protection challenge to a lemon law, but that decision has no application to
an analysis of A.B. 2057. In Chrysler Corp. v. Téxas Motor Vehicle Commissioner,
755 F.2d 1192 (5th Cir. 1985), Chrysler made two equal protection challenges to the
Texas law: 1) that by providing for fines against a losing manufacturer pending the
appeal of an administrative board’s decision, the Texas statute treated
manufacturers differently than purchasers; and 2) that in allowing purchasers the
right to a de novo trial after the administrative process, but refusing to attach
prejudice to the administrative decision if the consumer lost, the statute treated
consumers and manufacturers differently, for manufacturers possessed no
corresponding right to a lawsuit free from the prejudice attaching to the
administrative decision. The Court rejected both arguments, the first because
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Chrysler did have a method under Texas law to secure prompt review without
paying fines, and the second because it concluded the statute discriminated with
regard to economic relationships, which was within the province of the Texas
legislature. This decision, and the statutory scheme it considered, differ markedly
from California decisions and the reach of A.B. 2057.

To begin with, Chrysler did not consider the argument that discriminations
with regard to a fundamental right to jury trial under a state Constitution violate
equal protection guarantees under that state’s Constitution. Rather, the Chrysler
analysis applies only to the federal Constitution, not with regard to any analysis of
fundamental rights under state law. Yet, as noted, California law explicitly provides
that the right to jury trial in a civil case is a fundamental right, and that
discriminations with regard to fundamental rights are barred by the state's equal
protection clause. The Texas law in any event was fairer; although it gave
consumers, not manufacturers, a second opportunity to litigate de novo, it also at
least gave consumers and manufacturers an equal opportunity to review of the
administrative board’s decision. A.B. 2057, of course, gives manufacturers no right
to review of the arbitrators’ decision.

Moreover, the argument advanced in Chrysler clearly did not implicate
fundamental rights. Texas decided to give purchasers two bites at the apple, but to
give manufacturers only one. This constituted discrimination in economic
regulation, the Court ruled, for which the state needed little justification. Although
the Court’s reasoning is somewhat circular -- finding that manufacturers and
purchasers were not similarly situated because the Texas law did not treat them as
similarly situated -- nevertheless, the classification there clearly differed from a
classification which differentiated with respect to fundamentai rights.

VL A.B. 2057 IS ALSO UNLAWFUL BECAUSE IT
PERMITS THE ADMISSIBILITY INTO EVIDENCE
OF THE ARBITRATOR'’S DECISION AND
ALLOWS THE IMPOSITION OF VICARIOUS'
PUNITIVE LIABILITY

There are two remaining defects in A.B. 2057: (1) it denies manufacturers
the right of cross-examination because it permits the admission into evidence of the
decision of an arbitrator, who cannot be cross-examined on the basis of his decision;
and (2) it permits the imposition of civil penalties against a manufacturer for the
wrongdoing of an independent third party, in contravention of the rule prohibiting
vicarious punitive liability.
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A THE ADMISSION INTO EVIDENCE OF AN
ARBITRATOR'’S DECISION WITHOUT THE
RIGHT OF CROSS-EXAMINATION OF THE
ARBITRATOR [S UNCONSTITUTIONAL

Under the existing Lemon Law, "findings and decision of the third party
[i.e., the arbitrator who presides over the non-judicial resolution process] shall be
admissible in evidence in [any later civil] action without further foundation.” Civil
Code § 1793.2(e)(2). This provision is substantially the same as one appearing in
Magnuson-Moss, 15 U.S.C. § 2310(a)(3). Neither provision raises any question of
legality because these statutes only provide for voluntary arbitration; when the
parties voluntarily enter into a dispute resolution process, any objection to the
admissibility of the arbitrator’s decision in a subsequent civil action is waived
because the parties had notice of the above referenced requirement.

Under A.B. 2057, however, participation in the non-judicial process is not
voluntary; as noted above, it is compelled by the threat of civil penalties. As a
result, the compelled admission of the arbitrator’s findings in a subsequent civil
action violates the Constitution by prohibiting the right of cross-examination.

(800) 666-1917

So teaches McLaughlin v. Superior Court, 140 Cal.App.3d 473, 189 Cal.Rptr.
479 (1983). There, the husband in a dissolution/child custody proceeding
challenged the constitutionality of a local court rule which required pre-trial
mediation of child custody disputes. The rule provided that the mediator could
make recommendations to the court regarding custody, but did not permit cross-
examination of the mediator at trial. On appeal the court held that this procedure
violated due process:’

"The facts remain that the policy permits the court to receive
a significant recommendation on contested issues but denies
the parties the right to cross-examine its source. This

" LEGISLATIVE INTENT SERVICE

combination cannot constitutionally be enforced." ::s“
't
140 Cal.App.3d at 481. -.'.:

The "combination" held impermissible in McLaughlin exists under A.B.
2057, because California law generally prohibits cross-examination of arbitrators on
the basis of their decision. See Arco Alaska, Inc. v. Superior Court, 168 Cal.App.3d

LA-29

1193



-26-

139, 147, 214 Cal.Rptr. 51 (1985).” In Webb v. West Side District Hospital, 144
Cal.App.3d 946, 193 Cal.Rptr. 80 (1983) the court explained the rationale behind
this policy:

"To promote the efficiency and finality of dispute settlements

through arbitration, trial courts are generally precluded from

examining the merits of the controversy, the sufficiency of the

evidence, or the reasoning supporting the arbitrator’s

decision."

144 Cal.App.3d at 948-949,

The policy of prohibiting cross-examination of arbitrators applies squarely to
the non-judicial process set forth in A.B. 2057: the goal of making that process
informal, expeditious and "efficient" is undermined if cross-examination of the
arbitrator is permitted. Yet under McLaughlin, "denial of the right to cross-
examination . . . cannot constitutionally be enforced." 140 Cal.App.3d at 481. The
solution to this dilemma heretofore has been to make arbitration voluntary. In
forcing manufacturers to arbitrate, however, A.B. 2057 forces them to forego their
constitutional right to cross-examination.

7 This policy has two exceptions, not applicable here. First, an arbitrator may
testify in order to determine which issues were submitted to arbitration. Sartor v.
Superior Court, 136 Cal.App.3d 322, 327, 187 Cal.Rptr. 247 (1982). Second,
examination is permissible where there is clear evidence of impropriety by the
arbitrator. Griffin Company v. San Diego College for Women, 45 Cal.2d 501, 505,
289 P.2d 476 (1955).

8 The situation may well arise that even if the manufacturer prevails in an
arbitration, the admitted findings will be favorable in part to the consumer (e.g. on
liability only), and introduction of these findings against the manufacturer absent
the right of cross-examination is impermissible. Moreover, when an arbitrator’s
findings are admissible (e.g., where the arbitration was voluntary), the courts will
give such findings "such weight as the court deems appropriate". Alexander v.
Gardner-Denver Co., 415 U.S. 36, 60 (1974). See Criswell v. Western Airlines, Inc.,
709 F.2d 544 (9th Cir.) aff’d, 105 S.Ct. 743 (1985) (court upholds instruction that
the jury should consider an arbitration board’s determination as a "reasonable
factor").
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B. THE POSSIBILITY UNDER THE STATUTE OF
VICARIOUS IMPOSITION OF PUNITIVE
DAMAGES CONTRAVENES ESTABLISHED
PUBLIC POLICY IN CALIFORNIA

As noted previously, A.B. 2057 imposes a civil penalty, inter alia, if:

"The manufacturer’s qualified third party dispute resolution
process wilifully fails to comply with subdivision (e) of section
1793.2 in the buyer’s case.”

There are two possible constructions to this language. One construction is
that the manufacturer may be penalized for the manufacturer’s own willful failure
to comply with the statutory requirements of the third-party dispute resolution
process. Another interpretation, however, is that the manufacturer is vicariously
liable for punitive damages based on some willful failure of the third party dispute
process itself, i.e., the acts of independent third parties.9 Under this interpretation
of the statute, the manufacturer could be held liable for civil penalties if, for
example, an independent arbitrator willfully violated the requirements of the
statute. This result contravenes established public policy in California.

The "civil penalty” permitted by Civil Code § 1794 is tantamount to a
punitive damage award. Troensegaard v. Silvercrest [ndustries, Inc., supra, 175
Cal.App.3d at 226. Since the purpose of punitive damages is punishment, such
damages may be levied only against the party actually responsible for the wrong.
Magallanes v. Superior Court, 167 Cal.App.3d 878, 213 Cal.Rptr. 547 (1985). In
Magallanes, the court precluded the imposition of punitive damages on a party not
proven responsible for the plaintiff’s injuries:

"The concept of punitive damages embodies a rule for
individualized punishment of a wrongdoer whose conduct
toward the plaintiff is particularly outrageous. Implicit in this

(800) 666-1917
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concept is the notion that, where punishment is to be exacted, %
. - . . . .
it must be certain that the wrongdoer being punished because ‘:-:

of his conduct actually caused plaintiff’s injuries."

167 Cal.App.3d at 889 (citation omitted).

9 Under the FTC rules applicable to A.B. 2057, no member of the resolution
process may be a representative of the manufacturer. In addition, there are
limitations on whether the arbitrators can have direct involvement in the
manufacture, distribution, sale or service of any product. 16 C.F.R. §§ 703 et seq.
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In Peterson v. Superior Court, 31 Cal.3d 147, 181 Cal.Rptr. 784 (1982) the
state Supreme Court likewise stated: '

"[T)he policy considerations in a state where . ... punitive
damages are awarded for punishment and deterrence would
seem to require that the damages rest ultimately as well as
nominally on the party actually responsible for the wrong."

31 Cal.3d at 157 n.4.

These decisions express the policy of Civil Code § 3924, which provides that
a corporate employer, liable for the torts of its employee by the doctrine of
respondeat superior, is only liable for punitive damages where the corporation is
itself guilty of Wrongdoing or otherwise approved the employee’s wrongful act. See
Merlo v. Standard Life and Accident Insurance Co. of California, 59 Cal.App.3d §,
18, 130 Cal.Rptr. 416 (1976); Mitchell v. Keith, 752 F.2d 385, 390 (9th Cir.), cert.
denied, 105 S.Ct. 3502 (1985). A.B. 2057, however, goes a step further, apparently
perfnitting punitive damages to be imposed on a manufacturer for the "willful"
wrongdoing of a third party process. As such, the statute contravenes the
established public policy prohibiting such vicarious punishment.

C. . A_B. 2057 IS UNLAWFUL BECAUSE IT IMPOSES
A DOUBLE PENALTY FOR THE SAME
OFFENSE

The imposition of civil penalties under Section 1794(e) is also unlawful
because it constitutes a double penalty for the same offense, in violation of the due
process clause of the U.S. Constitution. Since the civil penalties under Section
1794(e) cannot be predicated solely on a manufacturer’s refusal to establish a third
party dispute resolution process (because the statute does not explicitly require a
manufacturer to establish any process), the civil penalties under the statute only
duplicate the civil penalties already available under Section 1794(c). This
constitutes double punishment for the same act and is impermissible. The court in
Silvercrest, supra, quoting from a holding of a United States district court, set forth
the applicable principle:

"A defendant has a due process right to be protected against
unlimited multiple punishment for the same act. A defendant
in a civil action has a right to be protected against double
recoveries not because they violate ’double jeopardy’ but
simply because overlapping damage awards violate that send
of ’fundamental fairness’ which lies at the heart of

A7
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constitutional due process (In Re No. Dist. of Cal. Dalkon
Shield IUD Products (N.D. Cal. 1981) 526 F.Supp. 887, 889,
vacated on other grounds in Abed v. A.H. Robbins Co., (9th
Cir. 1982) 693 F.2d 847) and see Atlantic Purchasers Inc. v.
Aircraft Sales, Inc. (4th Cir. 1983) 705 F.2d 712, 717, N.4,
holding: 'the two remedies are overlapping and, therefore
probably inconsistent . . .™

175 Cal.App.3d at 227.

The court in Hometowne Builders, Inc. v. Atlantic Nat. Bank, 447 F.Supp.
717 (E.D. Va. 1979) reached a similar conclusion in holding that a plaintiff in a
federal antitrust action cannot recover both treble damages and punitive damages
because such recovery would be a "necessarily duplicative" punishment. [d. at 720.
Hometowne relied upon the Wisconsin Supreme Court’s decision in John Mohr and
Sons, Inc. v. Jahnke, 55 Wis.2d 402, 198 N.W.2d 363 (1972) that due process
precludes recovery of both punitive damages and treble damages under a state
antitrust statute:

"[T]o allow treble damages and punitive damages would
amount to double recovery of a penalty and this violates the
basic fairness of a judicial proceeding required by the due
process clause of the 14th amendment to the Federal
Constitution".

198 N.W.2d at 367.

The imposition of penalty damages under Section 1794(c) and the additional
imposition of further penalty damages under Section 1794(e) constitutes the same
kind of impermissible double punishment.

VIL CONCLUSION

A.B. 2057 contains several provisions that are unconstitutional. The
infirmities of the legislation stem from the binding nature of the arbitration which,
inter alia, infringes on the manufacturer’s right to jury trial. In addition, the statute
threatens manufacturers with the imposition of double agtual damages and double
attorneys’ fees for the failure to maintain the binding arbitration process.
Accordingly, for all the reasons discussed in this memorandum, A.B. 2057 is
unlawful and unconstitutional.
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Date cf Hearinc: Mavy $, 198987 AB 2057

TTTEE ON COVERMNRENITAL EFFICIENCY AND CONSUMER PROTECTION
ROSTY AREIAS, Chairman

AR 2057 {Tamner) - As amended: April 28, 1987

ASSEMBLY ACTIONS:

COMVITTEE G. BE. & CON, PRO. VOTE COMMITTEE VOTE
Ayes: Ayes:
Navs: Nays:
[_\:k‘
SUBm w .

Warranties: new motor vehicles (lemon law).

DIGEST

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the |
applicable warranties after a reasonable mumber of attempts, must either =3
replace those goods or reimburse the buyer. In 1982, the law was amended by AB
1787 (Tanner), camonly referred to as the lemon law. Specifically, it:

-Defines "reasonable rumber of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or, more than 30
days out of service for service/repair of one or more major defects,
within the first year or 12,000 miles of use.

-Requires a buyer to notify the manufacturer directly of a continuing u 3
defect and to use a dispute resolution program meeting specified minimum b
standards prior to asserting the "lemon presumption" in a legal action to :
obtain a vehicle replacement or refund.

-Defines the "lemon presumption" as the "reasonable number of attempts" in ‘“

the paragraph above.
This bill amends and clarifies the lemon law. It specifies a structure for
certifying third-party dispute mechanisms, specifies requirements for
certification and provides for treble damages and attorney's fees to consumers

who obtain a judgement against a manufacturer who does not have a certified
lemon law arbitration program. Specifically, it:

- continued -
AB 2057
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1)

2}

3)

4)

5)

6}

AB 2057
Page 2

Requires the Bureau of Autamotive Repair (BAR)} to: certify the arbitration
programs for resclution of vehicle warranty disputes as requested;
annually recertifyv those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to camply with arbitration
decisions; investigate consumer camplaints regarding qualified programs;
and, submit a biennial report to the lLegislature evaluating the
effectiveness of the program.

Authorizes BAR to charge fees to be collected by the New Motor Vehicle
Board (NMVB) in the Department of Motor Vehicles (DMV}, beginning July 1,
1988, from specified NMVB licensees, not to exceed $1 (one dollar} for
each new motor vehicle sold, leased, or distributed in California. The
fees would be deposited into the Certification Account of the Autcamotive
Repair Furd.

Requires motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specifies what is included in the replacement and refund option.

~In case of replacement, the new motor vehicle must be accampanied by all
express and implied warranties. The manufacturer must pay for, or to, the
buyer the amount of any sales or use tax, license and registration fees,
and other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is entitled to
including reasonable repair, towing, and rental car costs.

~In case of restitution, the manufacturer must pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer must be
determined as prescribed and may be subtracted fram the total owed to the
buyer.

Clarifies that the vehicle buyer may assert the "lemon presumption” in any
civil action, small claims court action or other formal or informal
proceeding.,

Sets lorth a qualified third party dispute resolution process and requires
campliance with the minimum requirements of the Federal Trade Camnission
(FIC)} for informal dispute settlement procedures as defined on January 1,
1987.

- continued -

AB 2057
Page 2
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AB 2057
Page 3

7} Amends the definition of a "new motor vehicle" which is covered by

the

lemon law to include dealer-cwned wvehicles and demonstrator vehicles.

8}  Prevents a vehicle repurchased by a manufacturer under the lemon law fram
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that

the vehicle is free of those problems for one year.

9; Requires the Board of Equalization to reimburse the manufacturer in

amount equal to the sales tax paid for vehicles for which the manufacturer

provides the specified refund to the buyer.

arl

10} Provides for treble damages and reascnable attorney's fees and costs if
the buyer is awarded a judgement and the manufacturer does not maintain a
qualified third party dispute resolution process as established by this

chapter,

FISCAL EFFECT

This bill will result in unknown costs to the BAR to certify arbitration
programs, fully offset by fees charged to vehicle manufactures and

distributors. According to the Board of Equalization, enactment of the bill

would result in insignificant administrative costs to the board.
COMMENTS

The purpose of this bill, sponsored by the author, is to strengthen exis
lemon law, to eliminate inequities that have occurred fram that law's
implementation and to ensure that owners of seriously defective new cars
obtain a fair, impartial and speedy hearing on their camplaints.

ting

Can

Similar legislation, AB 3611 (Tanner, 1986 Session), generally makes many of

the same changes except for the provision in AB 2057 for treble damages.
3611 died in the Senate.

The author and proponents state that since the effective date of the lemon law

AB

over four years ago, there have been numerous complaints fram new car buyers

concerning its implementation. While these camplaints reflect continued

dissatisfaction with the manufacturer's own resolution of disputes regarding
defective new vehicles, they have also alleged that the dispute resolution

programs financed by the manufacturers are not operated impartially. Consumers

have camplained of: long delays in obtaining a hearing (beyond the presc
40~60 day time limit); unecual access to the arbitration process; unreas

decisions that do not appear to exhibit knowledge of the lemon law's provisions

or provide an adequate amount of reimbursament even when a refund decisi
ordered.

- continued -
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AB 2087
Page 4

Opponents of the bill state that the number of consumers dissatisfied with the
current arbitration process is small relative to the number of arbitrations.
They do not object to most of the provisions which update the lemon law,
however, thev strenuously cbject to the provision of treble damages and an
award of attorney's fees to consumers. They feel this creates an improper
incentive for consumers to hire an attorney to go to court over procedural
issues. They feel treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making consumers eligible for a
financial windfall by the sole fact that a new car manufacturer may not have a
certified lemon law arbitration program.

Policy  Questions

The committee may wish to consider the following:

1) Are treble damages necessary to ensure that arbitration programs gsed by
manufacturers assist consumers in resolving the problems with thelr new
car?

2) If BAR is going to have jurisdiction over the certification of arbitration
programs cdealing with new car warranty lemon law provisions, should they
be given additional authority in the vehicle warranty area, where
jurisdiction is presently unclear, since they will get more questions fram
consumers in that area?

3) Are the camponents of the qualified arbitration program fair to consumers
and manufacturers alike? Should the components specify that if a dealer
is present and allowed to speak, a consumer should be given equal time?

SUPPORT (verified 5/1/87) OPPOSITION
CA Public Interest Research Autcmobile Importers of America
Group (CalPIRG) General Motors Corporation

Ford Motor Company

Ann Evansg AB 2057
324-2721 Page 4
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i INTRODUCTION

Pending Assembiv Bill 2057 s unconstitutional because it violates a number
of basic rights. Perhaps tmiemosr, A B. 2057 violates the right to jury trial: it
compeis automobile munutactuieis either to forego their right to trial by jury in
warranty disputes. or to be penabized 1t they stand on their right and choose not to
establish arbitration mechan:sms to 1esolve warranty disputes. lnhproviding that
manufacturers "may" establish such systems, but that the failure to do so will result
in stiff civil penalties, A.B. 2057 is a transparent attempt to indirectly make
manufacturers do that which they cannot be directly compelled to do. This is
impermissible, because the constitution prohibits laws purporting to compel the
waiver of the right to jury trial, and those purporting to penalize the exercise of a
constitutional right.

As amended on May 13, 1987. A.B. 2057 provides that a manufacturer may
establish a non-judicial dispute resolution process for warranty 'claims that is
binding only on the manufacturer; requires the state Bureau of Automotive Repair
to certify the process and to periodically inspect and audit it:::and _subjects
manufacturers (1) to license revocation if they do not comply with decisions of the
non-judicial dispute resolution process and (2) to civil penalties if they .do not
establish the process or if the process willfully fails to comply with, the statutory
requirements. (A.B. 2057 at 3-6, 17 (attached).) ’

The most important of these statutory requirements is that the process must
be empowered to "[r]ender decisions which are binding on the manufacturer if the
buyer elects to accept the decision.” Failure to establish such a process gives rise to
civil penalties (Proposed amendment to Civil Code § 1793.2(e)(3)(B) and § 1794(e):
A.B. 2057 at 13 and 17). In an action for damages for breach of warranty, a
prevailing consumer automatically recovers treble damages and attorney’s fees for
the manufacturer’s failure to have maintained a binding non-judicial process:

"In addition to the recovery of actual damages, the buyer shall
recover a civil penalty of two times the amount of actual
damages and reasonable attorneys fees and costs if the
manufacturer fails to rebut the presumption [of
non-conforming goods in] Section 1793.2, and either (1) the
manufacturer does not maintain a third party dispute
resolution process which complies with subdivision (e} of
Section 1793.2, or (2) the manufacturer’s qualified third party

>71206



dispure resciution process willfullv fails to comply with
subdivision {e¢} of Secticn 1793.2 in the buyer’s case."

(Emphasis added.)

This section imposes a penalty of double the compensatory damages and double the
attorney’s fees; a prior section of A.B. 2057 already awards attorney’s fees and costs
to a prevailing consumer. (Proposed amendment to Civil Code § 1794(d); A.B.
2057 at 16.) Another prior section, already law, also allows for discretionary civil
penalties for a manufacturer's willful failure to comply with any provision of the
Song-Beverly Act. (Cal.Civ.Code § 1794(c).)

A.B. 2057 is invalid legislation for each of the following reasons:

1. A.B. 2057 infringes on the right to jury trial because it (1) compels a
party to participate in binding arbitration without also affording that party the right
to de novo trial; and (2) imposes a civil penalty on the exercise of the right to jury
trial.

2. A.B. 2057 contravenes the due process clause and the docﬁrine of
separation of powers, because it impermissibly delegates judicial authority.to a
non-judicial body.

3. A.B. 2057 violates the Supremacy Clause of the U.S. Constitution because
it imposes a dispute resolution system whose features are contrary to the ‘policy
judgments expressed under the federal Magnuson-Moss Warranty Act,-15 US.C.
§§ 2301 e seq.

4. A.B. 2057 deprives manufacturers of equal protection of the laws because
it affords consumers the fundamental right of access to the courts, but denies
manufacturers that same access. '

5. A.B. 2057 also is unlawful because it: a) permits the decision of an
arbitrator to be admitted into evidence in a subsequent civil action even though
California law precludes cross-examination of an arbitrator on the basis of his
decision; b) in contravention of public policy allows civil penalties to be imposed
vicariously if the arbitration process, not the manufacturer, willfully fails to comply
with the statute; and ¢) imposes a double penalty for the same offense.
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LR A.B. 2057 5§ UNCONSTTTUTIONAL BECAUSE IT
INFRINGES ON THE RIGHT TO JURY TRIAL
GUARANTEED BY THE CALIFORNIA
CONSTITUTION

A A MANUFACTURER HAS A CONSTITUTIONAL
RIGHT TO JURY TRIAL UNDER CALIFORNIA
LAW FOR A CLAIM FOR BREACH OF
WARRANTY

In denying manufacturers a jury trial in warranty disputes, A.B. 2057 violates
the state constitution’s guarantee of a right to jury trial. "As summarized by the
California Supreme Court in C&K Engineering Contractors v. Amber Sreel Co.. Inc.,
23 Cal.3d 1, 151 Cal.Rptr. 323, 587 P.2d 1136 (1978):

“The right to a jury trial is guaranteed by our Constitution.
(Cal.Const., Art. 1, § 16.) We have long acknowledged that the
right so guaranteed, however, is the right as it existed at
common law in 1850, when the Constitution was first ado’pied,
"and what that right is, is a purely historical question, a fact
which is to be ascertained like any other social, political or
legal fact’."

23 Cal.3d at 8 (citation omitted).

Equally well settled is the principle that at common law the jury trial right
existed only for actions "at law" and not for actions "in equity'. Id. at 8. In
determining whether an action is "at law" or "in equity” the courts look to the
"gist" of the action:

"As we stated in People v. One 1941 Chevrolet Coupe, supra,
37 Cal.2d 283, 'If the action has to deal with ordinary
common-law rights cognizable in courts at law, it is to that
extent an action of law. I[n determining whether the action
was one triable by a jury at common law, the court is not
bound by the form of the action but rather by the nature of
the rights involved and the facts of the particular case -- the
gist of the action. A jury trial must be granted where the gist
of the action is legal, where the action is in reality cognizabic
at law'."

23 Cal.3d at 9. (Emphasis in original.)
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The “gist* of a claim against an automobile manufacturer for breach of
warranty is breach of contract. See Keith v. S8uckanan, 173 Cal.App.3d 13, 19, 220
Cal.Rptr. 392 (1985). A “"warranty is a contractual term concerning some aspect of
[a] sale . ..." 2 Witkin, Summ.Cal.Law (8th ed. 1973), Sales § 48, 1128. An express
warranty is a contractual promise (Keith, supra, at 19-20; Stott v. Johnston, 36
Cal.2d 864, 866, 229 P.2d 348 (1951)), while an implied warranty is a contract term
that arises by operation of law (Keith, supra, at 24-25; Holmes Packaging Machinery
Corp. v. Bingham, 252 Cal.App.2d 862, 60 Cal.Rptr. 769 {1967)).

Under California law a claim for damages based on breach of contract
undeniably is one for which there is a right to jury trial. C & K Engineering, supra,
23 Cat.3d at 9; Raedke v. Gibralter Savings and Loan Association, 10 Cal.3d 665,
671, 111 Cal.Rptr. 693, 517 P.2d 1157 (1974); Abbout v. City of Los Angeles, 50
Cal.2d 438, 462, 326 P.2d 484 (1958). There are reported cases as early as 1885 in
which juries have tried claims for breach of warranty under contract principles. See
Hoult v. Baldwin, 67 Cal. 610, 8 P. 440 (1885); Greenleaf v. Stockton Combined
Harvester & Agricultural Works, 78 Cal. 606, 2t P. 369 (1889). Claimis for breach of
express or implied warranty continue to be tried by juries in recent times. Fluor
Corp. v. Jeppeson & Co., 170 Cal.App.3d 468, 216 Cal.Rptr. 68 (1985), Putensen v.
Clay Adams, Inc., 12 Cal.App.3d 1062, 91 Cal.Rptr. 319 (1970). Indeed, the issues
relevant for determination in a breach of warranty case have been set forth in
standard jury instructions prepared by the Committee on Standard Jury
Instructions. See Bar Association Jury Instructions ("BAJ1") Nos. 9.40-9.90.

Furthermore, it is apparent from the damage measures in the existing statute
that the claims arising thereunder are those for which a jury is available. Civil Code
§ 1794 expressly provides for damages based on (1) the "revocationof goods"
measure under Cal. Comm. Code §§ 2711 e seq. and (2) the "cost of repairs"
measure under Cal. Com. Code §§ 2714 et seq. (Civ. Code § 1794 (a) (1) and (2).)
These remedies are traditional breach of contract damages for which jury trials are
available. Moreover, A.B. 2057 expressly refers to the buyer’s remedy for breach of
warranty as "restitution” or "replacement.” (Civil Code § 1793.2(d)(2); A.B. 2057 at
10.) Restitution is a recognized form of legal action for which there is a right to
jury trial. Paularena v. Superior Court, 231 Cal.App.2d 906, 914, 42 Cal.Rptr. 356
(1965). While "replacement" is analogous to the equitable remedy of specific
performance, under the statute the manufacturer has the election of whether to
provide restitution or replacement (Civ. Code § 1793.2(d)(2)). Further, the
existence of an equitable remedy for a legal claim does not defeat a party’s right to
jury trial on the legal issues. Escamilla v. California Insurance Guarantee
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Association, 150 Cal.App.3d 53, 57-38, 197 Cal.Rptr. 463 (1983): 3 Wirkin, Cal.Proc.
{3d ed. 1985), Actions. § 94, p. 120.

There are no cases that have challenged the right to jury trial for-a breach of
a warranty claim. In the one reported decision where a consumer:went'to-trial for
an obligation arising under § 1794 of the Civil Code, a jury-trial ‘was ‘had.>"-See
Troensegaard v. Silvercrest Indusiries, Inc., 175 Cal.App.3d 218;°220:Cal.Rptr. 712
(1985) (action for damages for willful violation of Civil Code §:1794): -There is
plainiy a right to jury triat for an action based on the breach-of -éxpress ‘or implied
warranty. woTETE Y :

B. A STATUTE LIKE A.B. 2057 WHICH: COMPELS A
PARTY TO ARBITRATE A MATTER'FOR WHICH -
THERE IS A RIGHT TO JURY TRIAL; BUT DOES -
NOT ALSO AFFORD THE RIGHT TO-TRIAL -DE
NOVO, IS UNCONSTITUTIONAL UNDER "'
CALIFORNIA LAW

The United States Supreme Court has une(iuivocally-rule'd:

"[A]rbitration is a matter of contract and a party ¢annot be
required to submit to arbitration any dispute which-he- has not
agreed so to submit." n

United Steelworkers of America, AFL-CIOv. -Warrior
& Gulf Navigation Co., 363 US. 574, 582 (1960).

This pfinciple has been adopted under California law. ‘In Wheeler v. St.
Joseph Hospital, 63 Cal.App.3d 345, 133 Cal.Rptr. 775 (1976), thé court reversed'an
order compelling arbitration pursuant to an arbitration clause contained in an
adhesion contract because the weaker party’s consent was not clearly demonstrated.
The court stated:

"[W]e start with the basic premise that arbitration is
consensual in nature. The fundamental assumption of
arbitration is that it may be invoked as an alternative to the
settlement of disputes through the judicial process ‘solely by
reason of ar exercise of choice by [all] parties’."

63 Cal.App.3d at 355. (Citation omitted, emphasis
added.)

Accord, Ramirez v. Superior Court, 103 Cal.App.3d 746, 163 Cal.Rptr. 223 (1980)
(Legisliture cannot constitutionally establish a presumption that a party who has
signed .un arbitration agreement has in fact waived the right to jury trial).
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Consistent with these principles, under California law the right to jury trial
cannot be infringed by a statute purperting to compel arbitration without the right
of trial de nove. This principle was expressed in Hebert v. Harn, 133 Cal.App.3d
465, 184 Cal.Rptr. 83 (1982), which reviewed a California statute that makes
arbitration compulsory for claims under $25,000, but preserves to either party the
right of trial de novo. In Hebers, the court invalidated a local. court rule that denied
a trial de novo to a party who did not file a motion for trial after the arbitration
hearing. In so doing, the court observed that the constitutionality of the statute
depended on the existence of the de novo jury trial right:

“In enacting judicial arbitration as an alternative to the
traditional method of dispute resolution, the .Legislature,
aware of the constitutional mandate of the right io jury trial,
unconditionally provided any party could ... elect [trial de
novo] upon making a request within twenty days of the
award."

133 Cal.App.3d at 469. (Emphasis added.)

See also, Lyons v. Wickhorst, 42 Cal.3d 911, 915, 231 Cal.Rpu. 738, 727 P.2d 1019
(1986) (lower court erred in dismissing action of party who .did,nq't participate in
compulsory arbitration).

Hebert cited with approval In Re Smith, 381 Pa. 223, 112 A.2d 625, appeal
dismissed, 350 U.S. 858 (1955), where Pennsylvania’s compulsory arbitration system
was similarly upheld only because of its provision for de novo jury trial. Id. at 230,
Subsequently, in Blanton v. Womancare, Inc., 38 Cal.3d 396, 212 Cal.Rptr. 151, 696
P.2d 645 (1985), the California Supreme Court emphasized that "{o]pportunity for
de novo trial" is the chief feature which distinguishes the compulsory arbitration
program from "private arbitration conducted pursuant to the agreement of the
parties. .. ." Id. at 401. Through these decisions, California has aligned itself with
courts in other states which have held that the right to a de novo jury triai is
necessary to make a compulsory arbitration program constitutional. See Eastin v,
Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977); Grace v. Howlett, 51 [11.2d 478, 283
N.E.2d 474 (1972); Attorney General v. Johnson, 282 Md. 274, 385 A.2d 57, appeal
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dismissed. 439 U.S. 805 (1978); Prendergast v. Nelsorn, 192 Neb. 97, 256 N.W. "d 657
(1977); State ex rei. Strykowsks v. Wilkie, 81 Wis.2d 491, 261 N.W.2d 434 (1978)

A.B. 2057 fails under these authorities because it coerces a rnanufacturqr to
participate in an arbitration to which there is no right of judicial review, much less a
rrial de novo, if the consumer wishes to bind the manufacturer, The.purported
choice given to manufacturers to not establish the arbitration:process does not.save
the defect; while A.B. 2057 permits a manufacturer to avail .itself of its jury trial
right by declining to make available a non-judicial dispute resolution .process, the
statute punishes a manufacturer who so "elects" by imposing:civil penalties in; the
event the manufacturer does not prevail at trial. Consequently, the statute is also
unconstitutional because it impermissibly penalizes the exercise of a :cohgtitutional
right.

C. THE CIVIL PENALTIES PROVISION OF A.B. 2057
IS UNCONSTTIUTIONAL BECAUSE IT .
PENALIZES THE MANUFACTURER FOR
EXERCISING THE CONSTITUTIONAL RIGHT TO
JURY TRIAL

In California, "[i]Jt is well settled that to punish a person for exercising a
constitutional right is 'a due process violation of the most basic sort.'"-' In*‘Re
Lewaiien, 23 Cal.3d 274, 278, 152 Cal.Rptr. 528, 590 P.2d 383 (1979). This rule has

1 Compulsory arbitration statutes that do not provide for trial de novo are

likewise impermissible under the jury trial guar_ntee of the Seventh Amendment of
the U.S. Constitution. (The Seventh Amendment, however, has not been made
applicable to the States. Crocker v. First Hudson Assocs., 583 F.Supp. 21, 22 (D.NJ.
1983).) The Supreme Court invalidated compulsory arbitration statutes in Dbrchy
v. Kansas, 264 U.S. 286 (1924) and Chas. Wolff Packing Co. v. Court of Indi;stria!
Relations, 262 U.S. 522 (1923). These older decisions were more recently followed
in United Farm Workers v. Babbitit, 449 F.Supp. 449 (D. Az. 1978), which
invalidated an Arizona statute requiring an employer to submit to binding
arbitration in order to obtain an injunctive order against his employees to prevent
certain strikes. Babbitt was reversed and vacated on appeal by the Supreme Court
on the grounds that the constitutionality of the arbitration provision had not been
contested by the parties, thus making the decision an unnecessary advisory opinion,
and because the statute was not necessarily compulsory because it afforded the
employer other remedies aside from binding arbitration. 442 U.S, at 304, 305
(1979).

SP.

4 L

1212

oL



~

-5

been applied to strike down legislation or judicial action which penahzes the
exercise of the right to jury trial. The lead case is Lewallen, where the" Supreme
Court reversed a sentence in a criminal case because the trial. court "gave
consideration to petitioner’s election to plead not guilty in imposing sentence.” Id.
at 279. This sentence effectively penalized the defendant for having availed himself
of his jury trial right. Citing several decisions by the U.S. Supreme Court
prohibiting punishment for the exercise of the right to jury trial, the Court held that
the goal of expediting legal actions did not justify penalizing the exercise of the right
to jury trial. 23 Cal.3d at 279. e

The principle set forth in Lewallen has been consistently followed. [n'People
v. Justice, 168 Cal.App.3d Supp.1, 215 Cal.Rptr. 234 (1983), the ‘court held
unconstitutional a local court policy permitting the imposition of a harsher sentence
on a defendant who pled not guilty and exercised the right.to a jury trial. /d. at
Supp. 4. ("This practice violates the right to trial by jury.") Similarly, in In Re
Javier A, 159 Cal.App.3d 913, 973, 206 Cal.Rptr. 386 (1984); the court stated that it
is an unconstitutional burden on the right to jury trial to-offer a juvenile the option
of non-jury trial in a juvenile court or jury trial as an adult in criminal court, since
"forcing . . . this election would piace an unconsntutlonal burden on the exercise of
[the] nght to trial by jury." 'fd. at 973, n 59.2

The aforementioned authorities apply squarely to the civil penalties imposed
under A.B. 2057 on the exercise of the jury trial right. In Hale v. Morgan, 22 Cal.3d
388, 149 Cal.Rptr. 375, 584 P.2d 512 (1978) the Supreme Court affirmed that civil
penalties are penal in nature. 22 Cal.3d at 405. Accord, Tos v. Mayfdx‘r'- ‘Packing
Co., 160 Cal.App.3d 67, 79, 206 Cal.Rptr. 459 (1984). The court in‘:Silvercrest,
supra, confirmed that the civil penalties in Civil Code § 1794 are’ ‘designed to
punish, thus serving the same purpose as punitive damages. 175 Cal.App.3d at 226.
The imposition of civil penalties to punish the exercise of the right to jury trial is
equally as offensive as the punishment found impermissable in Lewallen and its
progeny.

The punitive nature of A.B. 2057 is not saved by the authorities permitting
the legislature to require payment of fees and costs which do not punish a party for
exercising his right to jury trial. The distinction between punishment on the one
hand, and fees and costs on the other, begins with U.S. v. Jackson, 390 U.S. 570

2 See aiso People v. Black, 32 Cal.3d 1, 9-10, 184 Cal.Rptr. 454, 648 P.2d 104 (1982)
(Constitution forbids pressuring juvenile to forego jury trial rather than take risk
that if he turns eighteen years old before sentencing, he may suffer imprisonment).
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the rule prohibiting purishment for the exercise of the right to jury trial. The court
there struck down a provision of the federal Kidnapping Act which permitted a jury
to recommend the death sentence for a convicted deferdant, but prohibited such
penalty for a defendant who waived the right to jury trial or pled guilty. The court
ruled as folilows:

“"Whatever might be said of Congress’ objectives, they cannot
be pursued by means that needlessly chill the exercise of basic
constitutional rights. [Citations omitted.] The question is not
whether the chilling effect is ‘incidental’ rather than
‘intentional’; the question is whether that effect is unnecessary
and therefore excessive. In this case the answer to that
question is clear.... [Tlhe goal [of limiting the
circumstances under which a death penalty can be imposed]
can be achieved without penalizing those defendants who
plead not guilty and demand jury trial.... Congress
cannot impose such a penaity in a manner that needlessly
penalizes the assertion of a constitutional right. . . .°

Id. at 582-83.

Subsequent Supreme Court authorities have made clear that fees or costs are
impermissible if they are imposed as a punishment for the exercise of the jury trial
right. In Fuller v. Oregon, 417 US. 40 (1974), the Court upheld the
constitutionality of Oregon’s recoupment statute under which defendants convicted
of criminal offenses could be required to repay the costs of court-appointed counsel.
The Court reasoned that this state law involved no "penalty” on the exercise of the
jury trial right:

"This case is fundamentally different from our
decisions . . . which have invalidated state and federal laws
that placed a penalty on the exercise of a constitutional right.
[Citations omitted.] Unlike the statutes found invalid in those
cases, where the provisions 'had no other purpose or effect
than to chill the assertion of constitutional rights by penalizing

3 people v. Coogler, 71 Cal.2d 153, 77 Cal.Rptr. 790, 454 P.2d 686 (1969), cert.
denied, 406 U.S. 971 (1972) refuted a Jackson challenge to California’s kidnapping
statute, Penal Code § 209, on the ground that, unlike the {ederal Kidnapping Act,
either the jury or the trial court could impose the death sentence on a convicted
defendint. Id. at 160.
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those who choose to exercise them, ... Oregon’s recoupment
statute merely provides that a convicted person who  later
becomes able to pay for his counsel mav be required to do
so‘ll

id. at 54.

The distinction between the impermissible imposition of a penalty and the
permissible imposition of costs and fees was addressed by the Ninth Circuit in U.5.
v. Chavez, 627 F.2d 953 (9th Cir. 1980), cert. denied, 450 U.S. 924 (1981). Chuve:
upheld a federal statute that required a taxpayer found guilty of willfully filing a
false return to pay the costs of prosecution. The Ninth Circuit rejected a claim that
the imposition of such costs was an impermissible infringement on 'th'e right to jury
trial under Jackson, finding the court’s analysis in Fuller to be more oh"poim:

"It must be emphasized that not every assertion that a
statutory scheme has chilled the exercise of a constitutional
right results in a finding of unconstitutionality. The Supreme
Court, in post-Jackson decisions, has not enthusiastically
embraced the 'chill’ rationale articulated in Jackson. In Fuller
v. Oregon, 417 US. 40, 94 S.Ct. 2116, 40 L.Ed.2d 642 (1974),
the Court upheld an Oregon recoupment scheme which
required convicted defendants who were indigent at the time
of the criminal proceeding against them, but who subsequently
acquired the financial means to do so, to repay the costs of
their legal defense."

627 F.2d at 956.

The court concluded that the absence of any punishment arising from the
imposition of such costs made the statute constitutional:

"A defendant, prosecuted for willful failure to file a tax return,
is not subject to a substantial risk of greater punishment
because of the existence of the costs of prosecution provision.
The provision does serve legitimate governmental purposes.
We cannot say with any confidence that the costs of
prosecution provision ... does in fact penalize a defendant’s
exercise of his constitutional rights . ... The presence of the
mandatory costs of prosecution provision does not, with any
degree of certainty, substantially increase the threatened
punishment. Any encouragement of the waiver of




constituticnal rights that this provision may induce is
substantially different from the pressures that undeniably
existed in Jackson, and cannot be said to be an impermissible
burden upon the exercise of constitutional rights.”

Id. at 957.

See aiso Ludwig v. Massachusers, 427 U.S. 618, 627 (1976) ("Due process is uolated
only by the vindictive imposition of an increased sentence." (Emphasis added. ))

Fees and costs can be imposed without impermissibly burdening the jury
trial right, but punishment cannot. The civil penalty provision to be added to Civii
Code § 1794 is not a cost or fee; it is a punishment. First,. it is denominated a
penalty. Second, it more than covers costs. Third, as noted, the civil penalty
provision already found in Civ. Code § 1794(c) -- permiuting recovery of treble
damages for any willful violation of the Song-Beverly Act -« has been held to
perform the same function as punitive damages: to punish. Silvercrest, supra, L75
Cal.App.3d at 226-27. A.B. 2057 would make the same kind of civil penalty (only
greater) mandatory in a certain class of cases -- those where the manufacturer insists
on his right to jury trial. In short, A.B. 2057 would penalize the exercise of a
constitutional right.

Moreover, the cases also provide that punishment in the'form of punitive
damages cannot be imposed if there has been no injury. Since a manufacturer has a
right to jury trial in breach of warranty claims, the fact that he exercises that right
cannot create legal injury to a consumer. Yet under proposed Civil Code § 1794(e),
civil penalties tantamount to punitive damages would be imposed solely because a
manufacturer has exercised the right to jury trial, even though the consumer already
has been fully compensated; the civil penalties of § 1794(e) are only available to a
consumer who has already prevailed and thus recovered ail actual damages, costs
and expenses under § 1794(d). This is tantamount to imposing punitive damages
without any underlying actual damages, a tack forbidden by law.

4 Similarly, Meyers v. Astoria Convalescent Hospital, 105 Cal.App.3d 682, 164
Cal.Rptr. 495 (1980), a case involving civil penalties, upheld the constitutionality of
a statute that permits a health care facility to pay a civil penalty within four days of
receivifng a citation rather than contest that citation at trial. The court held that this
statute "iS No more than a statutory offer of settlement of the citation at the earliest
possible time in exchange for the least possible penalty," and was thus permissible.
105 Cal.Ap)p.3d at 688.
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Punitive damages mav not imposed absent actual wjury  ['he dSupieme
Court of California stated the rule applicable here in Mother Cobb’s Chicken Tea.
Inc. v. Fox, 10 Cal.2d 203, 204, 73 P.2d 1185 (1937):

"The foundation for the recovery of punitive or exemplary
damages rests upon the fact that substantial damages have
been sustained by the plaintiff. Punitive damages are not
given as a matter of right, nor can they be made the basis of
recovery independent of the showing which would entitle the
plaintiff to an award of actual damages. Actual damages must
be found as a predicate for exemplary damages. This is the
rule announced in many authorities."

Accord, Esparaza v. Specht, 55 Cal.App.3d 1, 6, 127 Cal.Rptr. 493 (1976) ("It is well
settled in California that punitive damages cannot be awarded unless actual damages
are suffered".) ‘

By imposing a civil penalty that constitutes punishment for the exercise of a
constitutional right, A.B. 2057 is unconstitutional.

. A.B. 2057 IS UNCONSTITUTIONAL BECAUSE IT
DELEGATES JUDICIAL POWER TO ARBITRATORS

A.B. 2057 also violates the Constitution because it impermissibly delegates
judicial authority to non-judicial entities. Two provisions of the: California
Constitution bar any such attempt. The first, Article III § 3, provides that:

"The powers of state government are legislative, executive,
and judicial. Persons charged with the exercise of one power
may not exercise either of the others except as permitted by
this Constitution."

The second, Article VI, § 1, states that;

"The judicial power of this State is vested in the Supreme
Court, courts of appeal, superior courts, municipal courts, and
justice courts. All exceprt justice courts are courts of record."

The constitutional bar posed by these sections to delegation of judicial power
has been consistently recognized by the courts. For example, in Standard Oil
Company of California v. State Board of Equalization, 6 Cal.2d 5§57, 59 P.2d 119
(1936), petitioner sought a writ of certiorari to review a State Board of Equalization
order imposing an additional assessment of retail sales tax. The Supreme Court
raised sua sponte the issue of propriety of such review, concluding as follows:

517




*Concisely stated. our conclusion that we are without
authority or jurisdiction t0 entertain this proceeding or to
issue the writ here sought. is based upon the established
premises that a writ of certiorari. . .will lie only to review the
exercise of judicial functions . . . and that the legislature is
without power, in the absence of conastitutional provision
authorizing the same, to confer judicial functions upon a
statewide administrative agency of the character of the
respondent."

6 Cal.2d 559. (Emphasis added.)

The Court based its conclusion on Article VI, § 1 of the Constitution. See 6 Cal.2d
at 559-65. SRR O

s

California Supreme Court cases since Standard Oil have tais'ed_'_,ttlitl,ei

delegation issue primarily in situations concerning the proper standard of judicial
review of decisions of administrative agencies, and have emphasnzed the mproprtety
of delegation of judicial powers. For example, in Laisne v. Cattforma State Boarq
of Optometry, 19 Cal.2d 831, 123 P.2d 457 (1942), appellant argued that he , was
entitied to de novo review of an order of the Board of Optometry revoking_ his
certificate of registration to practice optometry. The Court, first restated the
doctrine that delegation of judicial power is unconstitutional under Article I Q 3
and Article VI, § 1 of the California Constitution:

"The powers of the government of the state are divided
into three separate departments -- the legislative, executive
and judicial. (Article III, section {, of the state Constitution.)
State-wide judicial power may be exercised by only three
enumerated courts, viz., the Supreme Court, the District Court
of Appeal, and the superior courts. (Article VI, section 1, of
the state Constitution.) . . .If, therefore, some agency with
state-wide jurisdiction, other than one of the enumerated
courts, without sanction by constitutional amendment,
exercises or attempts to exercise judicial power, such action is
in direct violation of the articles of the state Constitution cited
above."

19 Cal.2d at 834-35 (Emphasis in original.)

The Court concluded that failure to accord the appellant de novo review of the
agency proceeding would violate the bar to delegation of judicial functions. /d, at
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835. See also Drummey v. Siate Board of Funmeral Direciors & Embalmers, 13
Cai.2d 75, 87 P.2d 848 (1939); Bixby v. Pierno, 4 Cal.3d 130. 93 Cal.Rptr. 234, 481
P.2d 242 (1971).

A.B. 2037 delegates judicial power because it gives arbitrators the power to
issue binding decisions in warranty disputes and gives a state agency the authority to
"certify” and "verify" a judicial process, functions traditionally teft to the courts.

Resolution of disputes between private parties by making binding decisions
is a judicial function which cannot be delegated to a non-judicial body.” Thus, in
Jersey Maid Milk Products Co. v. Brock, 13 Cal.2d 620, 91 P.2d ‘S77 (1939). the
Court struck down as unconstitutional a section of the Milk Stabilization Act
authorizing the Director of Agriculture to determine the amount of damages due in
disputes between producers and distributors of milk, and to "make an order
directing the offender to make reparation and pay to such person complammg such
amount on or before the date fixed in the order.” 13 Cal.2d at 651." ‘Similarly, in
Hustedt v. Workers® Compensation Appeals Board, 30 Cal.3d 329, 178 C4l.Rptr. 801,
636 P.2d 1139 (1981), the Supreme Court struck down as unconstitiiticnal a ‘state
statute granting the Worker’s Compensation Appeals Board the powér to issue
“final" orders disciplining attorneys by temporarily or permanently’ prohibiting
them from practicing before the Board. While limited judicial review of such orders
was provided by the statute, the Court found that the review was insufficient to
allow it to exercise its judicial functions and hence to remedy the un&:c‘;h:s”titutibnal
delegation of the court’s inherent authority. 30 Cal.3d at 339-40. o

Numerous other California decisions which uphold delegations of authority
emphasize the non-binding nature of the determinations involved ‘and/or the
availability of full judicial review. See, e.g., Collier & Wallis v. Astor, 9 Cal.2d 202,
70 P.2d 171 (1937) ("While a statute which makes the decision of arbitrators, or of
an administrative officer, final and conclusive may not be sustained, if the statute
gives to the parties the further right to appeal, or other procedure to carry the case
before a regular judicial tribunal and have the issues there tried, it does not operate
to deprive the parties of any constitutional right and is therefore valid"); Cowell v.
Clark, 37 Cal.App.2d 255, 99 P.2d $94 (1940) (court held delegation of power to
real estate commissioner was not unconstitutional because "no one of the provisions
under attack purports to declare that any one of the administrative determinations
of the defendant may nor be reviewed by the courts”); In re Shauuck, 208 Cal. 6,
279 P. 998 (1929) (delegation of authority to State Bar constitutional where Bar's

actions not final and court issues orders on Bar’s decision); Brydonjack v. State Bar,

208 Cal. 439, 281 P. 1018 (1929) {same).
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A.B. 2057 empowers arbitrators w “[rlender decisions which are binding on
the manufacturer, if the buyer elects 10 accept the decision.” Thus, the proposed
amendment does what the authorities prohibit -- it removes from the judicial realm
the resolution of disputes through binding decisions -- and hence is
unconstitutional.

California decisions also demonstrate that certain matters traditionally
adjudicated by the courts cannot be delegated, even where subsequent review by a
judicial body exists. For example, in Reaves v. Superior Court, 21 Cal.App.3d 587,
99 Cal.Rptr. 156 (1971), petitioners sought a writ of mandate directing the San
Joaquin County Superior Court to adopt new procedures . for processing
extraordinary writ petitions filed by inmates. Under the: existing procedure, such
petitions were reviewed initially by the presiding judge of the Superior Court, but
then were forwarded to the district attorney for verification and/or deveiopment of
information. The district attorney prepared a proposed order based on the facts, o,r.
if the petition presented unusual facts, the presiding judge reviewed the matter and
directed the district attorney to prepare an appropriate order. In either case, orders
were reviewed and entered by the court. The court held that the County s
procedures improperly delegated judicial power:

"The question is not whether the distr_ici attorney is
scrupulously fair in such matters. Rather, the question is
whether the trial court has abdicated its judicial responsibility
by delegating this function to the district attorney. We think
this point is well taken regardless of the fact the respondent
court declares in its affidavit that in every instance it exercises
its own independent discretion in reviewing the petitions and
the orders drafted by the district attorney."

22 Cal.App.3d at 596. (Emphasis added.)

In Reaves, it was the nature of the delegated activity itself rather than the
lack of later judicial review which compelled the court to find an unconstitutional
delegation of judicial function. Cf. Esteybar v. Municipal Court for the Long Beach
Judicial District of Los Angeles County, S Cal.3d 119, 95 Cal.Rptr. 524, 485 P.2d
1140 (1971) (statute requiring consent of prosecutor before magistrate could hold
defendant charged with a misdemeanor violated separation of powers): People v.
Tenorio. 2 Cal.3d 89, 89 Cal.Rptr. 249, 473 P.2d 993 (1970) (requiring court to
obtain  district attorney's approval before striking prior convictions
unconstitutional).
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Like the situation in Reaves, judicial power under A.B. 2057 ts improperly
delegated in the first instance. The Bureau of Automotive Repair, an agency of the
executive branch, is charged with the responsibility of certifying and. auditing
judicial processes. Arbitrators are charged with the responsibility of tinding facts
and. presumabiy, have the authority to determine questions of law. 1n Reaves, at
least a judge gave the matter his independent review, yet the practice still was held
unconstitutional. A.B. 2057 makes the same mistakes and should. for the same
reasons, be held invalid. o

Iv. THE STATE STATUTE CONFLICTS WITH
POLICIES EXPRESSED IN THE FEDERAL
MAGNUSON-MOSS ACT

The Magnuson-Moss Warranty Act, 15 US.C. §§ 2301 et seq. ("Magnuson-
Moss"), preempts A.B. 2057. Magnuson-Moss delegdtes to the Federal ‘Trade
Commission ("FTC") the responsibility for establishing standards for informal
dispute resolution mechanisms. A.B. 2057, however, requires dispute resolution
features that are contrary to those expressed by the FTC. B

(800) 666-1917

Any preemption analysis begins with the Supremacy Clause 6f_ fh‘e_:U'.S.
Constitution. Where federal and state laws conflict, federal law is su'prér'ne. A
federal statute can preempt a state law in three ways. First, the’ federal law can
expressly preempt state law. Second, federal law can occupy the field of regulation
such that it is implicit that Congress meant to prevent states from regulating in the
field. Third, federal law can implicitly preempt state law if state ‘Yaw actually
conflicts with federal law. This last form of preemption exists if it is’ impossible to
comply with both the state and federal statutes, or if the state statuté stands as an
obstacle to the full accomplishment of the objectives of Congress. Pacific Gas &
Electric Co. v. State Energy Resources Conservation & Development Comm’n., 461
U.S. 190, 203-04 (1983).
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While Magnuson-Moss may not occupy the field, since it states that ;_‘,-
“[njothing in this chapter shall invalidate or restrict any right or remedy of any ':.:

consumer under State law or any other Federal law," 15 US.C. §2311(b)1),
nevertheless it implicitly preempts A.B. 2057 because of actual conflicts between the
two statutes. Thus, A.B. 2057 contains state policy choices contrary to those
reached by the federal government. The Court in Chrysler Corporation v. Texas
Motor Vehicle Comm’n, 755 F.2d 1192, 1205-06 (5th Cir.), reh’g denied, 761 F.2d
695 (5th Cir. 1985), ruled that "[w]e think it plain that the preclusive effect of
section 110 [of Magnuson-Moss| is limited to rules governing informal dispute
resolution procedures created by private warrantors. . . ." 755 F.2d at 1206. A.B.
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2057 contains exactly those rules governing informal dispute resolution procedures
which the Court stated were precluded.

Rather than leaving to the states the authority to make rules in this area.
Congress instead gave to the FTC authority to prescribe regulations to implement
Congress™ policy of encouraging informal dispute resolution mechanisms (15 U.S.C.

§ 2310(a)(1)):

"The Commission shall prescribe rules setting- forth
minimum requirements for any informal dispute sertlement
procedure which is incorporated into the terms of a writren
warranty to which any provision of this chapter applies. Such
rules shall provide for participation in such procedure by
independent or governmental entities."

15 US.C. §2310(a)(2).

Under this authority, the FTC has made its judgments about which requirements
will encourage manufacturers to establish dispute resolution pr&edures, and which
ones will not. Under A.B. 2057, however, the state has made contrary
determinations in cer:ain areas.

|8 The Binding Nature Of The State
Mechanism Conflicts With The FTC
Determination That Such Mechanisms
Should Not Be Binding

A.B. 2057 conflicts with Magnuson-Moss by providing for binding resolution
of automobile warranty disputes. Thus, unlike Magnuson-Moss, A.B. 2057 provides
that a qualified dispute resolution process must not only comply with the minimum
requirements of the FTC (16 C.F.R. § 703 et seq.) but also must

"(B) Render decisions which are binding on the manufacturer
if the buyer elects to accept the decision."

A.B. 2057, Sec. 2 at 13 (proposed amendment to
Section 1793.2(e)(3)(B) of Civil Code).

However, the FTC in 16 C.F.R. § 703.5(j) has explicitly provided to the contrary:

"Decisions of the Mechanism shall not be legally binding on
any person."

(Emphasis added.)

‘The FTC has stated explicitly that it made this determination because, in the
Commission's judgment, it was the most likely way to fulfill Magnuson-Moss'
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statutory charge to encourage manufacturers to establish warranty dispute resolution
mechanisms:

“Many consumer representatives stated that Mechanism
decisions should be binding on the warrantor alone, because
the warrantor is the party who has chosen the Mechanism as
the forum for dispute resolution. The Rule presently requires
the warrantor to act in good faith in deciding whether, and to
what extent, it will abide by Mechanism decisions. Thus, an
adverse Mechanism decision will have a far greater impact on
a warrantor than it will on a consumer. The Commission is
not persuaded that making this impact on the warrantor even
greater would benefit consumers more than it would
discourage warrantors from adopting Mechanisms."

FTC Statement of Basis and Purpose, 40 Fed. Reg. at
60210-211.

Thus, in an area committed by Congress to the judgment of the FTC, A.B. 2057 has
expressed a judgment contrary to that of the FTC.

2. The State Statute Conflicts With The
Federal Policy Encouraging National
Dispute Resolution Processes

In several ways A.B. 2057 conflicts with the national federal pc‘>licy of
encouraging manufacturers to establish dispute resolution mechanisms. [t does so
by creating the requirement that mechanisms be local. Thus, the bill vests authority
in a state agency, the Bureau of Automotive Repair, requiring the Bureau 1) to
determine if a dispute resolution mechanism should be certified; 2) to conduct a
periodic review of the procedure; and 3) to investigate consumer complaints and, if
necessary, recommend that the Department of Motor Vehicles commence license
revocation hearings. In addition, A.B. 2057 vests in civil juries the authority to
determine if a dispute resolution procedure willfully fails to comply with the FTC
standards. Since a California agency only can regulate constitutionally within its
own borders, see Archibald v. Cinerama Hotels, 73 Cal.App.3d 152, 159, 140
Cal.Rptr. 599 (1977), the only way a manufacturer could comply with the California
statute is to have its resolution process operate only within California. But this
requirement of local dispute resolution mechanisms directly conflicts with the
determination made by the FTC to encourage national mechanisms.

{55




-19-

Thus, in providing that oral presentations in a dispute resolution process
only be optiona! (and then only if both parties agree). 16 C.F.R. § 703.5(f). the FTC
conciuded that the way to fulfill the statute’s mandate of encouraging expeditious
mechanisms was to encourage a variety of mechanisms, including national
mechanisms:

“It is recognized that several existing meché&nisms operate
at a nationa! level and do all of their information:gathering by
telephone or mail. To require an opportudity for an oral
presentation at a reasonable time and place would make it
impossible for these mechanisms to achieve the expeditious
settlement of disputes which is eavisioned by Section 110(a) of
the Act.

x x E

"Several witnesses suggested that an- oral --presentation
should be allowed when the consumer requests, or when either
party requests. These comments did not adequately support
the view that the right to an oral presentanon is essential at
this informal level of dispute settlement. Smce the need to
foster a variety of Mechanisms, including national Ones, is
greater than the need for oral presentations at the behest of
the parties, the Commission has retained this-provision [as it.
is].”

FTC Statement of Basis and Purpose, supra, 40 Fed.
Reg. at 60209.

A.B. 2057, however, contradicts this determination of the FTC. Moreover,
A.B. contradicts the unequivocal command of Magnuson-Moss which vests the FTC
with authority to "review the bona fide operation of any dispute settlement
procedure" and to take appropriate remedial action if it finds non-compliance with
any of the FTC’s rules. 15 US.C. § 2310 (a)(4). In preferring local determinations
over those national judgments reached by Congress and the FTC, A.B. 2057 stands
as an obstacle to the full accomplishment of Magnuson-Moss’ objectives.

Congress commanded that the FTC be the entity to make judgments
regarding the efficacy of dispute resolution mechanisms, and the cases clearly
provide that "considerable weight should be accorded to an executive department’s
construction of a statute it is entrusted to administer." Chevron U.S.A. Inc. v.
Natural Resources Defense Council, 467 U.S, 837, 844 (1984). See also United
States v. Shimer, 367 U.S. 374, 383 (1961). Federai agencies implementing federal

S,

3

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

c,:/

[ 4
L X ]
L Y]
ame
“/t -

S YT T

N7 g
SP 1994 °



.20-

law can preempt state action. just as Congress can. Fidelity Federal Savings & Loan
v. de la Cuesia, 458 US. 141 (1982). A.B. 2057 conflicts with the FTC
determinatioas, and thus is preempted.

V. THE STATUTE AFFORDS CONSUMERS AND
MANUFACTURERS UNEQUAL TREATMENT IN
REGARDS TO FUNDAMENTAL RIGHTS, AND

THUS DENIES MANUFACTURERS THE EQUAL
PROTECTION OF THE LAWS

A.B. 2057 provides that the decision in a dispute-resolution mechanism is
binding on the manufacturer if the customer elects to make it so. (Civil Code
§ 1793.2(e)(3); A.B. 2057 at 7.) While parties to a voluntary arbitration may agree
to be bound without the right of appeal, A.B. 2057 compels manufacturers to resort
to a binding arbitration process through the imposition of civil penalties. (See
Section I and I, supra.) This compulsion, and the inequality of the appeal process
under the bill, violate constitutional guarantees of equal protection under the laws.

The equal protection clause of the United States Constitution provides:

"No State shall ... deny to any person within its jurisdiction the
equal protection of the laws.”

US. Const. amend, XIV, § 1.
The California Constitution provides:
"A person may not be ... denied equal protection of the laws;

"A citizen or class of citizens may not be granted privileges or
immunities not granted on the same terms to all citizens."

Cal. Const., Art 1, § 7.5

Under the equal protection clauses of the federal and California
constitutions there is a basic inquiry: does the law in question -treat similarly

5 This memorandum analyzes decisions under both the federal and California
Constitutions because the equal protection clause of the latter has "Independent
validity" apart from the Fourteenth Amendment under California law. Gay Law
Students Ass’n v. Pacific Telephone & Telegraph Co., 24 Cal.3d 458, 469, 156
Cal.Rptr. 14, 595 P.2d 592 (1979). The California Constitution states explicitly that

"[rights guaranteed by this Constitution are not dependent on those guaranteed by
the United States Constitution.” Cal. Const. Art. [, § 24.
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situated persons in a similar manner?®  n examining this question. both federal

and California courts traditionally analvze the equal protection right under a two-
tier analysis. Under the first tier. if the legislation im question establishes a
"suspect” distinction between classes, such as one based on race or national origin,
or if a "fundamental right" (such as speech) is granted to one class of persons and
denied another, the legislation is viewed under the “strict scrutiny" test. See, e.g.,
Plyler v. Doe, 457 U.S. 202, 216-17 (1982); United States v. Carolene Products Co.,
304 U.S. 144, 152 n.4 (1938): Bobb v. Municipal Court, 143 Cal.App.3d 860. 865, 192
Cal.Rptr. 270 (1983). When strict scrutiny analysis is applied, the statute is invalid
unless the state can establish that it has a compelling governmental interest that is
precisely served by the classification: '

"The Equal Protection Clause was intended as a restriction on
state  legislative action incomsistent with elemental
constitutional premises. Thus we have treated as pre-
sumptively invidious those classifications that disadvantage a
'suspect class,” or that impinge upon the exercise of a
'fundamental right." With respect to such classifications, it is
appropriate to enforce the mandate of equal’ protection by
requiring the State to demonstrate that its classification has
been precisely tailored to serve a compelling governmental
interest."”

Plyler v. Doe, supra, 457 U S. at 216-17; accord, Darces
v. Woods, 35 Cal.3d 873, 885-86, 201 Cal.Rptr. 287, 679
P.2d 458 (1984).

The second tier of analysis, employed where neither a suspect classification
nor fundamental right is in question, is the "rational basis" test. Under this test, the
presumption of constitutionality shifts; state or local legislation will be upheld
unless the plaintiff can demonstrate that there is no rational basis for the distinction

in the legislation. As the Supreme Court explained in Vance v. Bradley, 440 U.S. 93
(1979):

"The Constitution presumes that, absent some reason to infer
antipathy, even improvident decisions will eventually be
rectified by the democratic process and that judicial

6 See. e.g., F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920); Purdy and
Fitzpatrick v. State of California, 71 Cal.2d 566, 578, 79 Cal.Rptr. 77, 456 P.2d 645
(1969).
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intervention is generally unvarranted no matter how unwisely
we may think a2 pelitical branch has acted. Thus, we will not
overturn such a statute unless the varying treatment of
different persons is so unrelated to the achievement of any
combination of legitimate purposes that we can only conclude
that the legislature’s actions were irrational."

40 US. at 97.

Rational basis analysis is most often employed where the legislation at issue
has regulated economic relationships, such as statutes involving the licensing of
professionals. See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955);
Brandwein v. California Board of Osteopathic Examiners, 708 F.2d 1466, 1470 (%th
Cir. 1983).

A.B. 2057 violates the eq'ual protection clause by infringing on fundamental
rights, without compelling justification.

Al THE STATUTE DENIES ONLY
MANUFACTURERS THE RIGHT OF
ACCESS TO THE COURTS

A.B. 2057 violates the equal protection clause of the California constitution
by denying automobile manufacturers their basic right of access to the'courts. The
California Constitution separately protects the right to a jury trial, ‘Cal. Const., Art,
[, § 16, and where a trial by jury is available, that right may not be denied by
statute. People v. Wardlow, 118 Cal.App.3d 375, 384, 173 Cal.Rptr. 500 (1981). As
the Court noted in Byram v. Superior Court, 74 Cal.App.3d 648, 654, 14 Cal.Rptr.
604 (1977), "[t]he right to trial by jury is a basic and fundamental part of our system
of jurisprudence (citations omitted)," citing, inter alia, the California Cpfii,st_it_utional
provision guaranteeing the right to jury trial. Since an action for breach !o-t": warranty
entitles the parties to a jury trial (see section [IA, supra), A.B. 2057 disgriminates
against manufacturers with regard to a fundamental right, Strictly scrutidizing A.B.
2057 yields no "precisely tailored" classification to serve a compelling state interest
in making this discrimination.

B. THE STATUTE DENIES ONLY
MANUFACTURERS THE OPPORTUNITY
FOR JUDICIAL REVIEW

The second fundamental right impinged by A.B. 2057 is the right of equal
judicial review. As noted above, the bill would allow the customer de novo judicial
review of the decision of the dispute resoiution process. With respect to the
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manufacturer, however, there is no right to review if the customer elects (o bind the
manufacturer. This unequal treatment violates the egqual prmection guarantees; -

The Supreme Court has held that, if an appeal proccss has been pro\ 1ded by
the state, that process must be equally available to alf pames “The’ leadmg case is
Lindsey v. Normet, 405 U.S. 56 (1972). In Lindsey, an Oregon statute reqmred
defendants in a forcible entry and detainer {"FED") actiontoprovide; in' addition
to 2 normal appeal bond, a second bond for the payment of twice the rentalvalue
of the premises during the pendency of the action. 405 U:S.'at'76. The Court held
that this double-bond requirement violated the equal*'protection clause<ofithe
Fourteenth Amendment by unfairly and arbitrarily burdening FED defendants.»30S
U.S. at 76-77. Stated the Court, "[wlhen an appeal ‘is ‘afforded .. it’cannot be
granted to some litigants and capriciously or arb:tranly denied ' to ‘othérs withouit

7~

violating the Equal Protection Clause.” 405 US.at77.- - 7 R

Because A.B. 2057 establishes disparate opportunmes of’ appealmg the
decision of an arbitrator in an automobile warranty clalm. the b|ll unpmges on the

21 qu',

right to an equal opportunity of appeal, as set forth in Lmdsey Agam no
compelling state interest justifies this unequal treatment.’ While the staté méy have
an interest in ensuring that automobile warranty disputes:ire handled: expeditiously
through arbitration, the state can ensure that goal withour denying to: manufacturers
their right to a jury trial or judicial review: the classlﬁﬁtlon 'is not- "preclsely

tailored” to accomplish its objective. : i S g

C.  THE ONE DECISION APPLYING A ussszn
EQUAL PROTECTION STANDARD FOR A

- TOTALLY DIFFERENT KIND OF LEMON LAW
HAS NO APPLICATION HERE A

One court has applied a "minimum rationality" standard in evaluating an
equal protection challenge to a lemon law, but that decnslon has no application to
an analysis of A.B. 2057. In Chrysler Corp. v. Téxas Motor Veh:cle Commissioner,
755 F.2d 1192 (Sth Cir. 1985), Chrysler made two equal protectlon challenges to the
Texas law: 1) that by providing for fines against a losing manufacturer pending the
appeal of an administrative board's decision, the Texas statute treated
manufacturers differently than purchasers; and 2) that in allowing purchasers the
right to a de novo trial after the administrative process. but refusing to attach
prejudice to the administrative decision if the consumer lost, the statute treated
consumers and manufacturers differently, for manufacturers possessed no
corresponding right to a lawsuit free from the prejudice attaching to the
administrative decision. The Court rejected both arguments, the first because
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Chrysler 4id have a method under Texas law to secure prompt review without
paying fines. and the second because it concluded the statute discriminated with
regard to economic relationships. which was within the province of the Texas
legislature. This decision, and the statutory scheme it cons:dered dlffer markedly
from Californta decisions and the reach of A.B. 2057.

To begin with, Chrysler did not consider the argument that discriminations
with regard to a fundamental right to jury trial under a state. Consututton violate
equal protection guarantees under that state’s Constitution. Rather. the Chrysler
analysis applies only to the federal Constitution, not with regard.to .any, analysis_of
fundamental rights under state law. Yet, as noted, California law. expligitly provides
that the right to jury trial in a civil case is .a _fundamental: right, . -and that

......

protection clause. The Texas law in any event. was. imrer although 1t gave
consumers, not manufacturers, a second opportumty o, lmgate de novo, 1t also at
least gave consumers and manufacturers an equal opportumty o rev:ew of the
administrative board’s decnsnon A.B. 2057, of course,) glves rtt:‘anuf‘actﬁttrers no _nght
to review of the arbitrators’ dectston S a

'\"-f?

Moreover, the argument advanced in Chrysler clearly chd not .lmpllcate
fundamental rights. Texas decided to give purchasers two_,bttes at the apple;.but to
give manufacturers only one. This constituted -discrimination .in . economic
regulation, the Court ruled, for which the state needed little juktiﬁcation o Although
the Court’s reasoning is somewhat circular -- finding that manufacturers and
purchasers were not similarly situated because the Texas law did not treat them as
similarly situated -- nevertheless the classification there clearly differed from a
classification which differentiated with respect to fundamehtal rights.

VL A.B. 2057 IS ALSO UNLAWFUL BECAUSE IT
PERMITS THE ADMISSIBILITY INTO EVIDENCE
OF THE ARBITRATOR’'S DECISION AND
ALLOWS THE IMPOSITION OF VICARIOUS
PUNITIVE LIABILITY

There are two remaining defects in A.B. 2057: (1) it denies manufacturers
the right of cross-examination because it permits the admission into evidence, of the
decision of an arbitrator, who cannot be cross-examined on the basis of his decision;
and (2) it permits the imposition of civil penalties against a manufacturer for the
wrongdoing of an independent third party, in contraveation of the rule prohibiting
vicarious punitive liability,
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A THE ADMISSION INTO EVIDENCE OF AN .
A5 RATOR'S DECISION WITHO THE \
REGHT OF CROSS-EXAMINATION OF THE
ARBITRATOR IS UNCONSTITUTIONAL

Under the existing Lemon Law, "findings and decnslqn othhe third party
[i.e., the arbitrator who presides over the non-judicial resoluttzonhpr,gce_ssl shall be
admissible in evidence in [any later civil] action without further.foundation.” Civil
Code § 1793.2(e)(2). This provision is substantially the same -as .ons appearing in
Magnuson-Moss, 15 U.S.C. § 2310(a)(3). Neither provrsmn raises any question of
legality because these statutes only provide for voluntary arbltrauon when the
parties voluntarily enter into a dispute resolution 'process;- ; aily? objéction to the
admissibility of the arbitrator’s decision in a subsequent mvrlx actloni‘rs"'wawad
because the parties had notice of the above referenced requnrement é

T e B VeryEntegd
jl. H (

Under A.B. 2057, however, participation in the non-judlclal prccess is nét
voluntary; as noted above, it is compelled by the threat of cml penalttes ﬁtsx ‘a
result, the compelled admission of the arbitrator’ s ﬁndmgs m a iubse?uentx \C“\'}I
action violates the Constitution by prohibiting the nght of cross-exir‘hmﬁt‘:gn .

So teaches McLaughlin v. Superior Court, 140 Cal.App.3d 473, 189 Cal. Rptr
479 (1983). There, the husband in a dissolution/child custody proceeding
challenged the constitutionality of a local court rule which required pre-trial
mediation of child custody disputes. The rule provided that the mediator could
make recommendations to the court regarding custody, but did not permit cross-
examination of the mediator at trial. On appeal the court held ‘that this'procedure
violated due process:’ I A Y

". 9 a

"The facts remain that the policy permits the court to recewe
a significant recommendation on contested issues but demes
the parties the right to cross-examine its source. This
combination cannot constitutionally be enforced." '

140 Cal.App.3d at 481.

The “combination" held impermissible in McLaughlin exists, under . A.B.
2057, because California law generally prohibits cross-examination of arbitrators on
the basis of their decision. See Arco Alaska, Inc. v. Superior Court, 168 Cal.App.3d
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139, 147, 213 CalRptr. 51 (1985)." In Webb v. West Side District Hospital, 144
Cal.App.3d 946. 193 Cal.Rptr. B0 {1983) the court explained the rationale behind
this policy:
"To promote the efficiency and finality of dispute settlements
through arbitration, trial couris are generally precluded from
examining the merits of the controversy, the sufficiency of the
evidence, or the reasoning supporting the arbitrator’s
decision."

144 Cal.App.3d at 948-949.

The policy of prohibiting cross-examination of arbitrators appifes squarely to
the non-judicial process set forth in A.B. 2057: the goal of making that process
informal, expeditious and "efficient" is undermined if cross- exammatlon of the
arbitrator is permitted. Yet under McLaughlin, "denial of the ‘right 'to ‘cross-
examination . . . cannot constitutiorally be enforced." 140 Cal.App.3d-at-481. The
solution to this dilemma heretofore has been to make arbitration’ voluntary. - In
forcing manufacturers to arbitrate, however, A.B. 2057 forces them-to forego their
constitutional right to cross-examination.

7 This policy has two exceptions, not applicable here. First, an arbitrator may
testify in order to determine which issues were submitted to arbitration. Sartor v.
Superior Court, 136 Cal.App.3d 322, 327, 187 Cal.Rptr. 247 (1982). Second,
examination is permissible where there is clear evidence of impropriety by the
arbitrator. Griffin Company v. San Diego College for Women, 45 Cal.2d 501, 505,
289 P.2d 476 (1955).

8 The situation may well arise that even if the manufacturer prevails in an
arbitration, the admitted findings will be favorable in part to the consumer (e.g. on
liability only), and introduction of these findings against the manufacturer absent
the right of cross-examination is impermissible. Moreover, when an arbitrator's
findings are admissible (e.g., where the arbitration was voluatary), the courts will
give such findings "such weight as the court deems appropriate". Alexander v.
Gardner-Denver Co., 415 U.S. 36, 60 (1974). See Criswell v. Western Airlines, Inc.,
709 F.2d 544 (9th Cir.) aff’d, 105 S.Ct. 743 (1985) (court upholds instruction that
the jury should consider an arbitration board’s determination as a "reasonable
factor"}.
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8. THE POSSIBILITY UNDER THE STATUTE OF
VICARIOUS IMPOSITION OF PUNITIVE
DAMAGES CONTRAVENES ESTABLISHED
PUBLIC POLICY IN CALIFORNIA

As noted previously, A.B. 2057 imposes a civil penalty, inter alia, if:

“The manufacturer’s qualified third party dispute resolution
process willfully fails to comply with subdivision (e) of section
1793.2 in the buyer’s case."

There are two possible constructions to this language. One construction is
that the manufacturer may be penalized for the manufaciurer’s own w:llful failure
to comply with the statutory requirements of the third-party dispute res.‘o_lutfgqn
process. Another interpretation, however, is that the manufacturer is y'icqr‘l_qusly
liable for punitive damages based on some willful failure of the third party dispute
process itself, i.e., the acts of independent third parties.9 Under this, interpretation
of the statute, the manufacturer could be held liable for civil penalties.if, for
example, an independent arbitrator willfully violated the requirements of the
statute. This result contravenes established public policy in California. '

The "civil penalty” permitted by Civil Code § 1794 is tantamount to a
punitive damage award. Troensegaard v. Silvercrest- industries, Inc., supra, 175
Cal.App.3d at 226. Since the purpose of punitive damages is punishment, such
damages may be levied only against the party actually responsible for the wrong.
Magallanes v. Superior Cours, 167 Cal.App.3d 878, 213 Cal.Rptr. 547 (1985). In
Magallanes, the court precluded the imposition of punitive damages on a party not
proven responsible for the plaintiff’s injuries: T

"The concept of punitive damages embodies a rule for
individualized punishment of a wrongdoer whose conduct
toward the plaintiff is particularly outrageous. [mplicit in this
concept is the notion that, where punishment is to . exacted,
it must be certain that the wrongdoer being punished because
of his conduct actually caused plaintiff’s injuries."

167 Cal.App.3d at 889 (citation omitted).

% Under the FTC rules applicable 1o A.B. 2057, no member of the resolution
process may be a representative of the manufacturer. In addition, there are
limitations on whether the arbitrators can have direct involvement in the
manufacture, distribution, sale or service of any product. 16 C.F.R, §§ 703 ez seq.
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IR
in Peterson v. Superior Cours, 31 Cal.3d 147, 181 Cal.Rptr. 784 (1982) the
state Supreme Court likewise stated:

“[T]he policy considerations in a state where . . . . punitive
damages are awarded for punishment and deterrence would
seem to require that the damages rest ultimately as well- as
nominally on the party actually respensible for the wrong."

3t Cal.3d at 157 n.4.

These decisions express the policy of Civil Code § 3924, which provides that
a corporate employer, liable for the torts of its employee by the doctrine of
respondeat superior, is only liable for punitive damages: where: the ‘corporation is
itself guilty of u}rongdoing or otherwise approved the employee’s wrongful act. See
Merlo v. Siandard Life and Accident Insurance Co. of California, 59-Cal.App.3d §,
18, 130 Cal.Rptr. 416 (1976); Mitchell v. Keith, 752 F.2d 3885,.390-(9th-Cir.). cert.
denied, 105 S.Ct. 3502 (1985). A.B. 2057, however, goes a step:further, apparently
permitting punitive damages to be imposed on a manufacturer: for.:the "willful"
wrongdoing of a third party process. As such, the statute:'contravenes the
established public policy prohibiting such vicarious punishment.. :

C. A.B. 2057 IS UNLAWFUL BECAUSE IT IMPOSES
A DOUBLE PENALTY FOR THE SAME . -
OFFENSE

The imposition of civil penalties under Section 1794(e) is also unlawful
because it constitutes a double penalty for the same offense, in violation of the due
process clause of the U.S. Constitution. Since the civil penaities’ undeér Section
1794(e) cannot be predicated solely on a manufacturer’s refusal to establish a third
party dispute resolution process (because the statute does not explicitly require a
manufacturer to establish any process), the civil penalties under the statute only
duplicate the civil penalties already available under Section 1794(c). This
coastitutes double punishment for the same act and is impermissible. The court in
Silvercrest, supra, quoting from a holding of a United States district court, set forth
the applicable principle:

"A defendant has a due process right to be protected against
unlimited multiple punishment for the same act. A defendant
in a civil action has a right to be protected against double
recoveries not because they violate ’double jeopardy’ but
simply because overlapping damage awards violate that send
of ‘'fundamental fairness’ which lies at the heart of

(800) 666-1917
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constitutional due process {In Re No. Dist. of Cal. Dalkon
Shield IUD Products (N.D. Cal. 1981) 526 F.Supp. 887, 889,
vacated on other grounds in Abed v. A.H. Robbins Co.. (9th
Cir. 1982) 693 F.2d 847) and see Atlantic Purchasers Inc. v.
Aircraft Sales, Inc. (4th Cir. 1583} 705 F.2d 712, 717. N4,
holding: ’the two remedies are overlapping and, therefore
probably inconsistent . . ."

175 Cal.App.3d at 227.

The court in Hometowne Builders, Inc. v. Atlantic Nat. Bank, 447 F.Supp.
717 (E.D. Va. 1979) reached a similar conclusion in holding that a plaintiff in a
federal antitrust action cannot recover both treble damages and punitive damages
because such recovery would be a "necessarily duplicative" punishment. Id. at 720.
Hometowne relied upon the Wisconsin Supreme Court’s decision in John Mohr and
Sons, Inc. v. Jahnke, 55 Wis.2d 402, 198 N.W.2d 363 (1972) that due process
precludes recovery of both punitive damages and treble damages under a state
antitrust statute:

"[Tlo allow treble damages and punitive damages would
amount to double recovery of a penalty and this violates the
basic fairness of a judicial proceeding required by the due
process clause of the 14th amendment to the Federal
Constitution".

198 N.W.2d at 367.

The imposition of penalty damages under Section 1794(c) and the additional
imposition of further penalty damages under Section 1794(e) constitutes the same
kind of impermissible double punishment.

VIL. CONCLUSION

A.B. 2057 contains several provisions that are unconstitutional. The
infirmities of the legislation stem from the binding nature of the arbitration which,
inter glia, infringes on the manufacturer’s right to jury trial. ln addition, the statute
threatens manufacturers with the imposition of double actual damages and double
attorneys’ fees for the failure to maintain the binding arbitration process.
Accordingly, for all the reasons discussed in this memorandum, A.B. 2057 is
unlawful and unconstitutional.
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{ATE COMMITTEE ON JUDICIARY

BACEGRDOUND IMNFORMATION
A oS #

A
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(a)} wWhat group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if
unavailable, his address.

Author introduced bill.

{b) Which groups, organizations, or governmental agencies have
contacted you in support of, or in opposition to, your

bill?
Support: CA Public Interest Group OPPOSITION: Ford Motor Co.
Consumers Union General Motors Corp.
Motor Voters Automobile Importers of America
Attorney General Chrysler Motors

(c} If a similar bill has been introduced at a previous session

of the Legislature, what was its number and the year of
its introduction?

AB 3611 (1986)

2. Purpose

What problem or deficiency under existing law does the bill

seek to remedy?

1) Ensures that owners of "lemon" cars will be reimbursed for sales
tax and license fees when manufacturer buys back the vehicle.

2) Creates a program to ensure that auto manufacturer-run arbitration
panels are operated fairly and impartially and in accordance with
applicable law and regulations.

1f you have any further background information or material relating

to the bill, please enclose a copy of it or state where the inform-
ation or material is available.

Arnie Pr-ters 5-7783
PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON

JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FORM HAS BEEN RETURNED.
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July 7, 1987
MEMORDANDUM
TO: MEMBERS OF THE SENATE JUDICIARY COMMITTEE

FROM: SARAH MICHAEL, REPRESENTING THE AOUTOMOBILE IMPORTERS OF
AMERICA

SUBJECT: OPPOSITION TO AB 2057 RELATING TO NEW CAR WARRANTIES
AND THE LEMON LAW - HEARING JOLY 14, 1987

On behalf of the Automobile Importers of America, we are
writing in opposition to AB 2057 which is before the Senate
Judiciary Committee. The Automobile Importers of America (AIA)
includes most European and Asian vehicle manufacturers offering
cars in California.

AB 2057 makes a number of procedural changes to California's
Lemon Law which are supported by consumer groups. The bill also
creates a new bureaucratic certification process for auto
manufacturers' voluntary lemon law programs. In addition, it
would impose treble damages and an award of attorney's fees to
consumers when they win a lawsuit against a manufacturer who has
failed to establish or maintain a certified lemon law
arbitration program.

AIA feels that the creation of a certification process and
imposition of treble damages and attorney fees against
manufacturers who don't have a "certified" program if a consumer
wins in court are unwarranted and unconstitutional. AIA has
undertaken a detailed legal analysis of AB 2057 which concludes
that it is unconstitutional because it violateg a number of

basic rights. Attached is a checklist of constitutional problems
with AB 2057.

AIA nust continue to oppose AB 2057 as long as state

certificat ion and treble damages and attorney fees are included
in the bi1ll},

For these reasons, we urge your "no" vobte on AR 2057,
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CONSTITUTIONAL ARGUMENTS

The failure of AB 2057 to afford manufacturers a jury trial is
unconstitutional under the California Constitution.

The civil penalties provision is unconstitutional because it
penalizes the manufacturer for exercising its right to a jury
trial.

The bill is unconstitutional because it delegates judicial power
to arbitrators, who are not judicial officers.

The bill's requirement that a manufacturer must have a dispute
resolution process conflicts with the provisions of the
Magnuson-Moss Warranty Act, which encourages voluntary programs,
and with specific provisions of 16 C.F.R. Section 703.

AB 2057 is unconstitutional on equal protection grounds because
it affords unequal treatment to manufacturers in regards to
fundamental rights.

The admission of the arbitrator's decision into evidence without
providing the right to cross-examine the arbitrator is
unconstitutional.

Section 4 of the bill is unlawful because it (l) impermissibly
imposes civil penalties on manufacturers for the acts of third
parties and (2) apparently imposes a double penalty for the same
offense.

P 558,
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GEXERAL Motors CORPORATION
SIS PARK EXECUTIVE BUILDING., 225 L STREET. SACRAMENTO. CALIFORNIA 23814

July 8, 1987

Honorable Bill Lockyer, Chairman
Senate Judiciary Committee

State Capitol Building, Room 2032
Sacramento, California 95814

Re: AB 2057 (Tanner) Lemon Law Revision
Dear Bill:

This is to advise you that the General Motors Corporation is
opposed to AB 2057 (Tanner), which is scheduled for hearing
by the Senate Judiciary Committee on July 1l4.

AB 2057 would create a new certification process for
automobile manufacturers voluntary arbitration programs. In
so doing, it would formalize the procedure to the point where
an arbitrator would be required to be trained in the
specifics of the lemon law. If one of the arbitrators
misapplied the principles of the lemon law, the manufacturer
would be liable for treble damages and attorney fees.

General Motors has about 1,000 arbitrators in California. No
more than 250 are attorneys. It seems unreasonable to
provide for treble damages based upon the decision of a
layman arbitrator, untrained in the law.

The idea of General Motors' arbitration program, which is
voluntary and predates California's lemon law, is that it be
informal and non-legal, that the process be easily understood
by the consumer, and that a lengthy court setting be

avoided. AB 2057 would formalize the procedure by attempting

to make layman arbitrators judges and then injecting treble
damages.

For these reasons we must respectfully oppose AB 2057.

Sincerely,

\._f/f' .
G. Lee Ridgeway, Regional Manager

Industry-Government Relations

GLR/rp
cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner
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Regional Governmental AMairs Ollice Suite 260 — 925 L Street
Ford Motor Company Sacramento, Callfornia 85614
Telephone: 916/442-011%

July 10, 1987

To: Members, Senate Judiciary Committee

Subject: Opposition to AB 2057

Ford Motor Company is opposed to Assembly Bill.2057,
relating to vehicle warranties, which is set for hearing in the
Senate Judiciary Committee July 14, 1987. Ford's opposition 1is
based on three main issues:

(1) We feel this bill raises serious constitutional
issues as contained in the attached Checklist of Constitutional
Problems with AB 2057 prepared by Automobile Importers of
America, Inc., dated July 2, 1987.

(2) Ford also opposes the multiple damages provision
of the bill as it would encourage litigation. The recovery of
damages would place a high premium on prevailing under.the
statute, rendering "lemons" extremely valuable. A multiple
damage provision is particularly unfair if it penalizes the
manufacturer for the actions of a third party dispute resolution
mechanism over which it does not exert control.

(3) We further oppose the requirement that our volun-
tary third party lemon law arbitration programs must be certified
by a state bureaucratic certification process.

We urge your NO" vote on AB 2057.

RIéHARD L. DUGALL;; :’j

Regional Manager
Governmental Affairs

RLD:cme

cc: Honorable Sally Tanner N

Consultants, Senate Judiciary Committee v’ -
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AUTOMOBILE IMPORTERS OF AMERICA, INC. JUL - 71987

‘cd;auunuwnnaxauns

CHECKHLIST OF CON N ROBLEMS WITH

: & LK al A_ _.i_.EI
g; al ig uncogggltggiong; under ;hg leifognig Gong&;;&_
tion. The right to & jury trial is guaranteed by the
Californis Constitution.! Conasumer warranty claims are
essentially contract olaims,? for which the jury trisl
right is guerenteed.? Moreover, under California Lew,
the right to Jjury triesl cannot be infringed by a statute
purporting to oompel arbitration withcut the right of
trial de nove.*

The oivil penalties wrovision ia unconstitutjonal

because jt penalizes the manufescturer for exercising its
right tg a_Jjury trial. Civil penalties are penal in

nature.? In Californie, "[i]t is well settled that to
punish & person for exercising individual rights {such
a8 the right to Jjury trisl] is a due process violation
of the most basic sort."#

The b nconstitut 1 because it delegate
Judicial vower to arbitrators, who are not judiocial
officere, Under the California Constitution, judicisl
powers and responsibilities are vested solely in the
judicial branch and may not be exercised by any other
branch.? Thus, "the legislature is without power, in
the abeence of constitutional provision authorizing the
same, to confer judicial functions upon a statewide
administrative agency."® 1In the absence of de novp
judicial rev1eu, the delegation of judioial funotions--
such as that in the A.B. 2057--to nonJudioial boedies is
unconstitutional.?

The bill’ equirepent t manufacturer must have g
dispute resolut [ | flicte with ¢t vi

t agnu -Moss Warran ct. which
voluntary orograms. and t peoifi ovimions of 16
C.F,R, Beotion 703,
A.B. 2057 is upconstitytio o l1p

o t affo ual eatment to
panufacturers in regards to fundmments]l rights.

Under A.E. 2057, the decision of a dispute reaclution
prooess is binding on the manufaoturer but not on the
oconsumer, who is free to ohallenge the decision in
oourt. It is impermieaible to grant a fundemental right,
suoh as the right to jury trial, to one olaas and deny

S 1242



AUTCMOBILE IMPORTERS OF AMERICA, INC.

-2-

it to another.!? Moveover, under California law it is
impermissible to discriminate ageinst manufaoturers
merely because they may have more wealth than
conaumers. it

The sdmigsion of s arbitrator'
evidence without vidin to croag-—

the arbitrator ias unconstitutional. In California,
"denial of the right to cross-examination [of a non-
judicial decision-maker] cannat constitutionelly be
enforced."3 Consequently, A.B 2037, which oompels the
manufacturer into arbitration by the threat of civil
penalties and then admits the arbitrator's decision into
evidence without croms-examination, is
unconstitutional.??

Section 4 of the Bill is unlawful beosuse it (1)
impermigeibly imposes ojvil penalties on manufaoturers

for t acts of t ties d ADDAT® o
a double penalty for the same offense. The civil

penalty of Section 1794(e) is tantamount to a punitiive
damage award,!4 and thus may only be imposed on the
party actually responsible for the wrong,i® not on a
menufacturer for the sotions of the “"third party dispute
resclution proceas"” that must, under FTC rules, be
independent of the manufacturer. The oivil penalties
under Section 1794(e) duplioate the penalties under
Section 1784(¢) snd are, therefore, unlawful,!®

SP
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AUTOMOBILE IMPCRTERS OF AMERICA, INC.

CHECKLIST OF CONSTITUTIONAL PROBLEMS WITH A.B. 2057

The fallure of A.B. 2057 to afford manufacturers & jury

trial is unconstitutional under the California Constitu-
tion. The right to a jury trial is guaranteed by the

Celifornia Constitution.! Consumer warranty olaims are
essentially oontract oclaims,? for which the Jjury trial
right ia guaranteed.? Moreover, under California Law,
the right to jJury {rieasl cannot be infringed by a statute

purporting to compel arbitration without the right of
trial de novo.4

The qivil penalties provision is unconstitutional

because it penalizes the manufacturer for exercising its ~
right to & Jjury trial. Civil penalties are penal in
nature.® 1In California, "{i]Jt is well settled that to

punish a person for exercising indivjdusl rights [such
as the right to Jury trial] is a due process violation
of the most basio sort.”?®

The bill is unconstitutionml because it delegates
Judicjial power tp arbitrators, who are not judicial
officers, Under the California Constitution, Jjudicial
powers and reaponsibilities are vested solely in the
judicial branch and may not be exercised by any other
branch.? Thus, "the legialature is without power, in
the absence of consatitutional provision authorizing the
same, to confer judicial functions upon & mtatewide
administrative agenoy."® 1In the absence of ds novg
judicial review, the delegation of judioial functionm--
such as that in the A.B, 2067--to nonjudioial bodies is
unoonstitutional.®

The bill'’s requirement that 8 manufecturer must heve a
dispute resolution process confljicts with the brovisions
of the Magnuson-Moge Warranty Act, which encourages

voluntsry programs, and with specific provisions of 16
C.F.R. Beotion 703.

A:B., 2057 is unconstitutional on eaua] protection
drounds beoauge it affordsm unegual trestment to
mapufacturers in regards to fundamental r "

Under A.B. 2087, the decision of a digpute remcolution
process is binding on the manufacturer bLbut not on the
conaumer, wWho ia free to ohallenge the decislion in
oourt. It 18 impermismible to grant a fundumental right,
such as the right to Jjury trial, to one ocluas and deny
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

-2~

it to enother.!? Moveover, under California law it is
impermissible to discriminate againat manufaoturers
merely because they may have more wealth than
consumers, it

The edmjseion of the arbitrator's deoision into

evidence without providing the right to cross-examine
the arbitrator is unconsatitutional. In California,
"denial of the right to cross-examination [of & non-
Judicial decision-maker] cannot constitutionally be
enforced."!®* Consequently, A.B 2087, which oompels the
manufacturer into arbitration by the threat of civil
penalties and then admits the arbitrator's decismion into
evidence without cross-examination, is
unoonatitutional, 1?

Section 4 of the Bill ig unlawful beocause it (1)
impermismibly imposes oiv penaltias on manufmscturers

for the acts of third parties and imposes
a double penaltv for the same offense. The civil
penalty of Section 1784(e) is tantamount to s punitive
damage award, !4 apnd thus may only be imposed on the
perty actually responsible for the wrong,:’ not on a
manufacturer for the amotions of the "third party dispute
resolution process" that muat, under FTC rulees, be
independent of the manufacturer. The oivil penalties
under Seotion 17984(e) duplioate the penalties under
Section 1794(c) and are, therefore, unlawful.!$
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12.

13.

14.

16.

16.
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23 Cal. 84 1, 8, B6T7 P, 24 1136 (1878).

Sge Keith v. Buchanan., 173 Cal. App. 34 18, 19, 820
Cal, Rptr. 392 (1985).

C & K Engineering Contraotors, 23 Cal. 3d at 9.

Herbert v. Harn, 133 Cal. App. 3d 466, 469, 184
Cal. Rptr. 83 (1882),.

Hale v. Morgan, 22 Cal. 3d 388, 405, 149 Cal. Rptr,
375, 584 P, 2d 512 (1978),

in re lewallen, 23 Cal, 34 274, 278, 5380 P.2d 383
(1879).

cﬂlo Conatn| Art- III; SBO. 3; Art- VI’ Seo' 1'

St rd 011 Co. of Califorpia v. 8t Bo
Eguelization, 8 Cal, 2d4. 557, B69, 59 P.2d 119 (1038).

laisne v, Californis State Board of Owntometry. 19 Cal.
2d 831, B834-36, 123 P.2d4 457 (1942).

Gf, Fyler v. Doe, 457 U.S8. 202, 216-17 (1982);
United States v, Carolene oducta Co.. 304 U.S8, 144,
152 n.4 (1938),

See 8errano v, Priest, 6 Cal, 3d 684, 487 P.2d 1214
(1871) (tax revenue distinations based upon sochool
district wealth are unconstitutional).

MoLaughlin v, Superior Court, 140 Cal. App. 3d 473, 481,
189 Cal. Rptr. 479 (1983).

Statutes like the Magnuson-Moss Act or the current Lemon
Law-=whioch also make the arbitrator's

declaion admigmible--gurvive constitutional sorutiny
because the arbitration process is voluntary.

Troensegaard vy, Silverorest Industriea Ino., 175 Cal.
App. 3d 218, 228, 220 Cal. Rptr. 712 (1985).

8po Magallanes v, Superior Court. 187 Cal, App. i4d
878, B8B83, 213 Cal. Rptr. 547 (198856).

Silvercreat Induptries, 175 Cal. App. 3d at 227.
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A.B, 2057 —Conﬂict DA A Wi rTaan

The above measure, introduced by yéu, which is now set for hearing in the
Senate Judiciary Committeev

appears to be in conflict with the following other measure(s):

.B. 2050-Tanner S.B. 7l-Leroy Greene

.B. 282-Statham S.B. 205-XKopp

.B. 343-Cortese S.B. 263-Rogers

.B. 410-Frazee S.B..l028-Morgan
735-McClintock S.B. 1349-Nielsen

901-Mountjoy

1635-Dennis Brown

276-Eaves i
1367-Tanner

+
.

R R
DwWWwEwwww

ENACTMENT OF THESE MEASURES IM THEIR PRESENT FORM MAY
CGIVE RISE TO A SERIOUS LECAL PROBLEM WHICH PROBABLY CAN BE
AVOIDED BY APPROPRIATE AMENDMENTS.

Wwl. URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR
EARLIEST CONVENIENCE.

Very truly yours,
BION M. CRECORY
LEGISLATIVE COUNSEL

cc: Committee
named above
Each fead author
converned
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1287-88 Regular Session

AB 2057 {(Tanner)

As amended June 11

Hearing date: July 14, 1987
Various Codes

TDT

NTOo N T

NEW MOTOR VEHICLE WARRANTIES

HISTORY

Source: Author
Prior Legislation: AB 3611 (1986) - Held in Senate
Appropriations Committee
AB 1787 (1982) - Chaptered

Support: California Public Interest Research Group {(CALPIRG);
Consumers' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp: Chrysler Motors;
Automobile Importers of America

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHEOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warrantlies with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available.

{More)
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AB 2057 {(Tanner)
Page 2

This bill would revise the provisions relating to warranties on
new motor vehicles to require the manufacturer or its
representative to replace the vehicle or make restitution, as
specified, if unable to conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bill would, on July 1, 1988, revise the definitions of "motor
vehicle," "new motor vehicle," and "gqualified third party dispute
resolution process" and define the term "demonstrator" for these
purposes, and require the Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law.

COMMENT

1. Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner), commonly referred to as the lemon law.
Specifically, it:

~-Defines "reasonable number of attempts" for new motor
vehicles as either four or more repair attempts on the same
major defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
year or 12,000 miles of use.
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-Requires a buyer to notify the manufacturer directly of a
continuing defect and to use a dispute resolution program
meeting specified minimum standards prior to asserting the
“lemon presumption” in a legal action to obtain a vehicle
replacement or refund.

~Defines the "lemon presumption" as the "reasonable number of
attempts" in the paragraph above.

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party dispute
mechanisms, requirements for certification and provide for
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a
certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to
strengthen existing lemon law, to eliminate inequities that
have occurred from that law's implementation and to ensure
that owners of seriously defective new cars can obtain a
fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining a hearing (beyond the
prescribed 40-60 day time limit); unequal access to the
arbitration process; unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bill

This bill would:

a) Require the Bureau of Automotive Repair (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection

(More)
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b)

c)

d)

e)

{Tanner:}

warrants; notify the Department of Motor Vehicles (DMV)
of the failure of a manufacturer, distributor, or their
branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Motor Vehicle Board (NMVB) in the Department of Motor
Vehicles (DMV), beginning July 1, 1988, from specified
NMVB licensees, not to exceed $1 (one dollar) for each
new motor vehicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle.

Specify what would be included in the replacement and
refund option.

-In case of replacement, the new motor vehicle must be
accompanied by all express and implied warranties. The
manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs.

-In case of restitution, the manufacturer must pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption" in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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£} Set forth a qualified third party dispute resolution
precess and require compliance with the minimum
reguirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on
January 1, 1987.

g) Amend the definition of a "new motor vehicle" which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles.

h) Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used car unless the
nature of the car's problems were disclosed, the
problems were corrected, and the manufacturer warranted
that the vehicle is free of those problems for one year.

i) Require the Board of Egqualization to reimburse the
manufacturer in an amount equal to the sales tax paid
for vehicles for which the manufacturer provided the
specified refund to the buyer.

j) Provide for awards of treble damages and reasonable
attorney's fees and costs if the buyer were awarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resolution process as
established by this chapter.

Opposition

Opponents of the bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenuously object to the provisions for treble
damages and an award of attorney's fees to consumers. They
feel this creates an improper incentive for consumers to hire
an attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall by the sole fact
that a new car manufacturer may not have a certified lemon
law arbitration program.

a. General Motors
GM opposes the provisions of this bill because it would

formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the

(More)
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arbitrator would need to be trained in the specifics of
the lemon Law. They contend the bill would make them
liable unreasonably for treble damages and the buyer's
attorney's fees if a layman arbitrator untrained in the
law, misapplied the lemon Law. GM has approximately
1,000 arbitrators in California, only 250 of whom are
attorneys.

b. Automobile Importers of America

AIA which includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and attorneys' fee
award provisions of the bill. They view the ‘
certification provisions as creating a new bureaucratic
process for the manufacturers' voluntary lemon law
programs.

AIA feels the creation of a certification process and
imposition of treble damages and attorneys' fges against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Possible alternative provisions

As an alternative to the bill's current provisions for
mandatory treble damages and attorney's fee awards, the court
could be given discretion to award those items where the
situation was appropriate and such were warranted. Further,
the award of treble damages could be restricted to cases
involving "substantial violations". Such a compromise would
satisfy the consumer's interests and retain a method to
compel the manufacturers meaningful participation in the
certification process. Finally, a key issue which should be
considered, is whether a manufacturer must have a certified
dispute resolution program to avoid the imposition of treble
damages and attorneys' fees.
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JORN K VAN DE KAMP Stete of California
Atterney General DEPARTMENT OF jUSTICE

3380 WILSHIRE BOULEVARD, ROOM 500
LOS ANGELES 90010
(213) T36-2304

BACKGROUND STATEMENT

AB 2057 (Tanner)
Warranties: New Motor Vehicles

Over the past two years, the Attorney General's Office
has heard from hundreds of frustrated new car buyers who cannot
get manufacturers to fix defects or replace or buy back "lemons."

Current law requires that a manufacturer honor its
written warranties. If a manufacturer is unable to correct a
defective new motor vehicle within a reasonable number of
attempts, then the manufacturer must replace the vehicle or
reimburse the buyer. A manufacturer may establish an arbitration
procedure to resolve warranty disputes.

The Attorney General's Office has looked at each of the
arbitration programs in California. 1In many cases, these
programs are not fair and impartial. For example, employees of
the manufacturer may be involved in the decision-making process.
Arbitrators often are not instructed in California's warranty law
and make decisions contrary to law. In addition, arbitrators
have limited power to order an independent expert examination of
a "lemon" vehicle and have to rely on the manufacturer's
technical evaluation.

AB 2057 strengthens arbitration programs by
incorporating into their framework safeguards to ensure a fair
and impartial arbitration. The bill also permits the Bureau of
Automotive Repair to certify that an arbitration program complies
with statutory requirements.

Additionally, the bill allows a court in its discretion
to imposus a penalty on a manufacturer which fails to honor its
warranty, fails to correct defects within a reasonable number of
attempts, fails to replace or buy back a "lemon" vehicle, and
requires a buyer to go to court to resolve the dispute. The
penalty amount is limited to twice the amount of actual damages.
But, no ponalty can be awarded if the manufacturer maintains an
arbitration program that substantially complies with statutory
requiremunts.
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California is not alone in trying to resolve this
growing area of discontent with new motor vehicle warranty
problems. Eight other states have already enacted far stronger
"lemon" laws and have set up state-run arbitration programs.

Four other states have statutes or pending legislation similar to
AB 2057.

This bill will invigorate the existing automobile
“lemon" law which has not provided an adequate remedy to buyers
of defective new cars.
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SENATE COMMITTEE ON JUDICLARY
8ili Lockyer, Chalrman
1987-88 Regular Session

AB 2057 (Tanner} A

As amended August 17 B

Hearing date: August 18, 1987

various Codes 23

TDT 0
5
7

NEW MOTOR VEHICLE WARRANTIES

HISTORY
Source: Author

Prior Legislation: AB 3611 (1986) - Held in Senate
Appropriations Committee
AB 1787 (1982) - Chaptered

Support: <California Public Interest Research Group (CALPIRG):
Consumers' Union; Motor Votors; Attorney General

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors;
Automobile Importers of America

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FEES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohihits a buyer of such goods from asserting a presumption that
a reanonable number of attempts have been made to conform a new
motor vrhicle, as specified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
notice that such a process is available.

(More)
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This bl1ll would revise the provisions relating to warranties on
new motor vehicles to reguire the manufacturer or its
representative to replace the vehicle cr make restitution, as
specified, if unable toc conform the vehicle to the applicable
express warranties after a reasonable number of attempts. The
bill would, on July 1, 1988, revise the defimitions of "motor
vehicle,"” "new motor vehicle," and "qualified third party dispute
resolution process" and define the term "demonstrator" for these
purposes, and require zhe Bureau of Automotive Repair to
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and cistributors and collected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
fees to consumer who prevaill in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers. Existing law provides for the
disposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the exzisting lemon law.

COMMENT

1. Existing lemon law

Existing law provices that a manufacturer who is unable to
service or repair consumer goods, including motor vehicles,
so that they conform to the applicable warranties after a
reasonable number <f attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner), commonly referred to as the lemon law.
Specifically, it:

-pDefines "reasonable number of attempts” for new motor
vehicles as either four or more repair attempts on the same
ma jor defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
y#ar or 12,000 miles of use.

{More)
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-Reguires a buyer t¢

continuing defect and to use a dispute resclution program

meeting specified minimum standards prior to asserting the
*lemon presumption" in a legal action to obtain a vehicle

replacement or refund,

o notify zhe manufacturer directliy of a
-

-pefines the "lemon presumption" as the “"reasonable number of
attempts” in the paragraph above.

This bill would amend and clarify the lemon law. It would
estabiish a structure for certifying third-party dispute
mechanisms, requirements for certification ané provide Eqr
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a
certified lemon law arbitration program.

Need for legislation

The purpose of this bill, according to the author, is to
strengthen the existing lemon law, to eliminate inequities
that have occurred from that law's implementation and to’ '
ensure that owners of seriously defective new cars can obtailn
a fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
digsatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
alleged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining a hearing {beyond the
prescribed 40-60 day time limit); unequal access to the
arbitration process:; and unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bill
Th)»s bill would:

a) Require the Bureau of Automotive Repalir (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection

(More)
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b)

c)

d)

@)

the Department of Motor Vehicles (DMV)
re of a manufacturer, distributor, or their
brancrhes tc comply with arbitration decisions;
investigate consumer complaints regarding qualified
programs; and, submit a biennial report to the
Legislature evaluating the effectiveness of the program.

Authorize BAR to charge fees to be collected by the New
Moteor Vehicle Board (NMVB) in the Department of Motor
Vehicles (DMVY), beginning July 1, 1988, from specified
NMVB licensees, not to exceed $1 (one dollar) for each
new motor venhicle sold, leased, or distributed in
California. The fees would be deposited into the
Certification Account of the Automotive Repair Fund.

Require motcr vehicle manufacturers to replace defective
vehicles or make restitution if the manufacturer were
unable to service or repair the vehicles after a
reasonable number of buyer requests. The buyer,
however, would be free to take restitution in place of a
replacement vehicle.

Specify what would be included in the replacement and
refund option.

—-In case of replacement, the new motor vehicle would be
accompanied by all express and implied warranties. The
manufacturer would pay for, or to, the buyer the amount
of any sales or use tax, license and registration fees,
and other official fees which the buyer would be
obligated to pay in connection with the replacement,
plus any incidental damages the buyer would be entitled
to including reasonable repair, towing, and rental car
costs,

-In case of restitution, the manufacturer would pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed to the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption”" in any civil action, small claims court
actlon or other formal or informal proceeding,

(More)




£} Set fcorth a gualified twnird party dispute resolution
process and reguire compliance with the minimum
requirements of the Federal Trade Commission (FTC) for
informal dispute settlement procedures as defined on

January 1, 1987.

g} Amend the definition of a "new motor vehicle" which is
covered by the lemon law to include dealer-owned
vehicles and demonstrator vehicles.

n) Prevent a vehicle repurchased by a manufacturer under
the lemorn law from being resold as a used car unless the
nature of the car's problems were disclosed, the
problems were corrected, and the manufacturer warranted
that the venicle is free of those probiems for one year.

1) Require the Board of Equalization to reimburse the
manufacturer in an amount equal to the sales tax paid
for vehicies for which the manufacturer provided the
specified refund to the buyer.

3} Provide for awards of treble damages and reasonable
attorney's fees and costs 1f the buyer were awarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resolution process as
established by this chapter, with specified exceptions,

Opposition

Opponents of tne bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenucusly cobject to the provisions for treble
damages and an award of attorney's fees to consumers. They
feel this creates an improper incentive for consumers to hire
arn attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall.

a. General Motors

GM opposes the provisions of this bill because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the
arbitrator would need to be trained in the specifics of
he lemon law. They rcontend the bill would make them

(More)




AB 26857 (Tanner:
Page o

liable unreasonably for treble damages and the buyer's
attorney’s fees if a layman arpitrator untrained in the
law, misapplied the lemon law. GM has approximately
1,000 arbitraters in California, only 250 of whom are
attorneys.

b. Automobile Importers of America

AIA whicn includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and attorneys' fee
award provisions of the bill. They viewed the
certification provisions as creating a new bureaucratic
process for the manufacturers' wveluntary lemon law
programs.

AIA feels the creation of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

5. Amended requirements for an award of civil penalties

Under the bill as recently amended, if the buyer established
that the manufacturer failed to replace a vehicle or make
restitution after unsuccessful attempts to repair the
vehicle, the buyer would be entitled to recover actual
damages, reasonable attorney's fees and costs and a civit
penalty of up to two times the actual damages.

The bill in its current form would give the court discretion
to award less than treble damages where appropirate. The
civil penalty would not be allowed, however, if:

(1) the manufacturer maintained a qualified dispute
resolution process or

(2) the buyer failed to serve written notice on the
manufacturer requesting compliance with the statutory
requirement of replacement or restitution or

{More)
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{3} the buver served such notice and the manufacturer
complied with the reguest within 30 days of the notice.

The major features of the amended treble damage provisions
are first, the creation of a threshold for the award of such
penalties. That is, the manufacturer must fail to
satisfactorily repair or make a substitution or restitution.
Second, by making the awardé of treble damages discretionary.,
the court may decline to award treble damages if a violation
were not substantial or if for any reason :he court deemed
such an award unwarcanted.

Third, the court could award a penalty in excess of actual
damages in any amount which did not exceed two times the
actual damages.

Finally, unlike an earlier version of the bili, the amended
bill would not absolutely require an award of treble damages
merely because the manufacturer did not have a qualified
dispute resolution process. Such a manufacturer who made
restitution or gave a replacement would not be subject to
treble damages. A manufacturer who did not do either of
those alternatives however would be subject to a maximum Of
treble damages at the court's discretion.
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ABENDHENIS TO ASSERBLY BILL NO. 2057
AS AMEEDED IN SENATE AUGUST 17, 1987

Aaendeent 1
On page 5, line 21, after "“in® insert:

substantial

Azendment 2
Cn page 5, line 23, after "in™ insert:

sulstantial

Amendment 3
On page 6, line 14, after "survey® insert:

by tbe bureau
Anendment ¥
On page 7, strike out lines 27 to 29, inclusive,
and insert:

preceding calendar year, and shall

Anendaent 5
On page 14, line 7, after "orders"™ insert:

o under the terms of this chafpter,

Amendaent 6
On page 14, strike out line 17 and insert:

{G) Takes into account, in rendering decisious,
all legal and egquitable factors, including, but not
limited to, the written warranty, the

Amendsent 7
On page 14, line 22, strike out ®apd this
chapter™ and insert:

this chapter, and any other eguitakle consideratioas
appropriate in the circuastances

Amzendment 8

On page 14, lines 34 and 35, strike ocut ™, or an

eaployee, agent, or dealer for the manufacturer;"

20939 F36 29 1987 87232 18:24
BEECORD 8 80 BF: B 87.952320 PAGE NO. 1
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BECORD 2 50 BF: EX 67 022320 PAGE NO. 2

Apendment 9
On page 14, lines 37 and 38, strike oat ™in
forsal or informal discussions® and iansert:

substantively in the merits of apy disgute

Asendment 10
On page 14, line 39, strike oant "egually"™ and
insert:

also. BHBothimng in this paragraph prohibits any member of
an arbitration board from deciding a dispute

Azendment 11
On page 14, strike cgut line 40, on page 15,
strike out lines 1 to 12, inclusive, in line 13, strike
out *({J)"™ and insert:

(1)

Amendaent 12
On page 15, lines 36 ard 37, strike out "as the
result of a nonconformity™ and insert:

pursuant to paragraph (2) of subdivisiom (d4)

Amendment 13
On page 18, limne 1, strike out the comma and

inzert:
and
Amendment 114
aon page 18, line 2, after the second "and*
insert:

may recover
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STATE OF CAUFORPIA

STATE BOARD OF EQUALIZATION

1020 N SIREET, SACRAMENTO, CALFCaNIA
(*.0. BOX 942879, SACRAMINTO, CALIFCENIA  94279-0001)

WILLLAM M. BEMNETY
Firtt Diwict, Kontiinld

CONWAY H. COLLIS
Second Ditiriad, Lot Angeles

ERNEST ). DREONENBURG, M.

(916) 445-3956 Thied District, Sam Dhego

PAUL CARPENTER
Fourth District, Loa Angeles

July 14, 1988

Conmiroller,

Honcorable Sally Tanner
Assemblywoman, 60th District
State Capitol, Room 4146
Sacramento, CA 95814

Dear Assemblywoman Tanner:

In accordance with the requirements of Government Code
Section 11017.5, following is a report of action taken by the
State Board of Equalization to implement Assembly Bill 2057
(1987) Chapter 1280, effective January 1, 1988.

I. - Purpose:

Among other provisions, this act requires the Board to reimburse
the manufacturer of a new motor vehicle for an amount egqual to
the sales tax which the manufacturer includes in making
restitution to the buyer pursuant to Section 1793.2 of the Civil
Code (commonly known as the California "Lemon Law"). Prior to
the effective date of the act, the Board was not authorized to
make a refund to the manufacturer, since the retailer had paid
the sales tax to the Board, and the transaction between the
manufacturer and the buyer did not nullify the retailer's sale.

11. Action Taken By the Board:

A. Information to Affected Taxpavyers

1. A notice was mailed in January 1988 to
manufacFurers and distributors of motor vehicles,
explaining the provisions of the act.

2. The Board's pamphlet, "Tax Tips for Motor Vehicle
Dealers (New and Used)" is currently being revised
to reflect the act's provisions.

GRAY DAVIS
Socromento
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Honorable Sally Tanner -2- July 14, 1988

3. A brief summary of this statute was included in the
Board's “Tax Information" Bulletin issued in
December 1987, and mailed tc all taxpayers
registered with the Board, as an attachment to the
blank form of the quarterly, yearly, or monthly tax
returns.

B. Information to Board Staff

1. The Board's "Tax Informaticon" Bulletin issued in
December 1987 was also furnished to Board staff.

2. A memo was sent by the Principal Tax Auditor to
District Administrators, explaining the amendments
made by the act.

3. Operations Memo No. 907, which explains the
administrative procedures related to reimbursement
to a manufacturer of an amount equal to the sales
tax, was distributed to +the staff on January B8,
1988.

4. Operations Memo No. 900 was prepared and issued on
November 18, 1987, summarizing the new legislation
enacted during the 1987 Legislative Session; it
included a brief summary of the provisions of this
act.

Copies of the 1nformatlon provided to taxpayers and the
Board staff are attached.

INTENT SERVICE _

Sincerely,

K. 5

Cindy Rambo
Executive Director

V

CR:kc
Attachment

cc: Assembly Governmental Efficiency Committee
Assembly Ways and Means Committee
Senate Judiciary Commlttee““wh
Senate Approprlatlons Committee

>F'1269



1420 0 STREET. SACRAMENTO, CALFORNA
(2.0, BOX 042079, SACRAMENTD, CALISORMIA 34779-0001)

BOARD OF EQUALIZATION i A ey

COPOWAY M. COLLIS
Secona Dwret, LOW ANQEReY

EIeEST J. COONENBURI. A
Thae Cemnct, San Owgo

PRl

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.Z2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law"™.

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's Jjudgmemt
is in favor of the buyer, the manufacturer must replace the vehicle or make
restitution. In the case of replacement, the new vehicle is considered a
replacement under warranty and the tax liability is measured only by thke
amount the customer pays in excess of the credit received., In the case of
restitution, the manufacturer must pay an asmount equal to the actual prics
paid or payable by the buyer, including applicable sales tax. Previouslw,
manufacturers were not entitled to reimbursement for the amount of California
sales tax refunded to buyers. ’

Bffective January 1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of new motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this lav a "new motor vehicle" means a motor vehicle bought for
personal, family, or household use; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounda. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
szles tax on the eriginal sale of the motor vehicle.

When making restituticn, the manufactarer may deduct an amount for the
buyer's usage of the defective vehicle and any amount charged for
nonmanufacturer items .natalled by the dealer. These amounts, as well as
amounts exempt from tax in the original sale mmst be deducted from the
original vehicle selling price before calculatipg the sales tax refund.

Claims for reimbursement of sales tax refinded to buvers inder the Lemon Law
should be directad to the California State Board of Equalization, Audit
Review and Refund Unit, P.0. Box 942879, Sacramento, CA 94279-0001.

A 1list of Board of Equalization offices and their telephone numbers is
included on the reverse side of this notice. If you have any quastions about
this newly-enacted legislation please contact them,

STATE BOARD OF EQUALIZATION

0l36W
12/87

CARPENTER

Fourm Ommrax. LOS ANQRES

GRAY DAVIS

Comenw, Sexertant

AKTiJdeAS C. 2tk
Exmoytve Secreiery
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TOOLS ANMD EQUIPLENT

Venem gL 3=4 go o mem 500 S IRaLed 1or use i your business they shou'd not te purchases extax for reca'e

Wirpne CemS 300 Sucsm300d 4o altteatae s.oply houses who 2150 sei you repair pans lor resale, you should
agalp,

make il c:ear 10 your suppher that the tools and equipment are nol purchased for rega

WARRANTIES

PARTS USED FOR WARRANTY SERVICE
it you furrish reparr pars under a mandatory factory warranty, the pans 5o lurmished are considered to have been
included in the onginal selling price of the vehicle. In this case there is no further tax liability because of the use

ct =g gars

When you lurmish repair parts under an oplional warranty, i.@., a warranty the customer purchased for an extra charge
without being required to do so. 1ax apphes 10 the ¢ost of the parts you usa 1o make repaws which are required under
the warranty. These parts should be reported as sell consurrvf'e/d merchandise. Tax also applies to any amount the
cuslomer is required to pay under the warranty for the replacement parts furnished. The charge for an optional war-

ranty is not subject lo sales or use tax.

TRANSFERS OF WARRANTIES
A transfer of a mandatory warranty alter the original sale of the aulomobile o which it apphes is a trans'er of the
obligation of the manufactlurer to provide replacement parts and/or labor pursuant to the warranty to the new owner

in the event that such parts and’or labor are needad, and is not a sale of targ'b!2 peregna mosnermy Woarrnse, te -
‘2z gre thersfnre nol subect 2 saies lax.

.

Such a warranty remains in existence and follows the ownership of the automobile unut the period of its effect:veress
has expied Fans provided and used alier a mandalory warranty has been ttansferred are consideted 1o have been
£

sold as part of the original sale of the automotile. Since the warranty applies 10 the avic~ :z.e 4sell, the *o -eher g
of pants putsuant 10 the warranly, elher 10 the purchaser/owner or 10 subsequent owrarg, .5 not Subjec! 10 S&123 134

CALIFORN!A LEMON LAW

Civil Code Seron 1793 2 imcorporalos legis'ation commoniy known as the Caligrnig La~con Law.”' The law pro-
GOt an arhiliaton proges 10 fesoive CiSTUIES belween. manufa Tt ers BN CIrE gy n sy g Wt Y Ste s v
ported 10 have o manetastne ng celects ihe mec.aions rue i favur of the cusiomer, the manufacturer is re-

quired by law eithur to replace the automobile of to reimburse the purchase price with a possible reduction for an
amount altributable 10 yse pnor to discovery of the defect. and any smant _kh"j:a* Go srcmarsbachiver (bang
Tredalled by e Jdelley, 4

The customer's rinhts under the =California Lemon Low” are e against the manufacturer

and notythe dealer,
ACAIPST

O 5t Reas

N
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Propesad Tax Reguiation Action

Amendments ta the Prepayment Requiréments for Sales Ta.x on Distributiorss of Motor
Vehicls Fusl LB

Fartial Loca! and Transit Sates and Use Tax Exemption Expires f&r WB_rators of Water-
borng Vesseis and Aircraft Common Carriers ats 4 gt

Whaole Dollar Reporting Now in Eitect SO REs

Do You Sell Gasalina? If So, Have Ymﬂm?romy Clww P;ppayment Credit
on Your Sales and Use Tax-Retum2. .- . R A T T

Retailers of Certain Vehicles, Aircraft, and Vesso{s Must Callact Transactioms Use Tax
Recycling Fees Are Not “'Depasits”” for qupqses of the Sales anc! Ula Tax

U.S. Government Bankcard Transactidns Are Exempt from Salas ‘and Use Tax

New Federal Excise Taxes ‘May Be Subject’ o' Sales de D

ems Purchased with Federal Food Stamps Aré Exernpt From Saiis Tax

Clarification of Printed Sales Messdge Exemption =~ ' "8=mu

Incorrect Written Sales and Use Fax. m%ﬂﬂy Relieve Taxpayer's-Obliganion
Summary-of 1987 Tax Information ArtRil€s & 1l s - GHAT 81 A0

Privacy Notice: Information-Furnished e Board of: Equdizaﬂen Is Heid Corifidential

New Reference Material : R Iy

A _.A " A_ o
CREEENS Wimt v e VR ¢ AT

SUMMARY OF NEW LEGISI;ATION Evont i

Here is a summary of changas in the Salas and Uae Tax Law Transactions ama Use Tax
Law, Motor Vehicle Fuef License Tak taw,1]ss Fuel Tax Law, ClgawfieTax Law, Energy
Resources Surcharge Law, Emergency Teisptione Usars:SurcnargeAat,-and the Calitor-
nia Universal Telephone: Service Act, which-were enacted in 1987, The changes are ef-
fective January 1, 1988 unlesg otherwise indicated. g sy e

DIESEL FUEL IS EXEMPT FROM:SKLEB AND-USE TAX:WHEN {118 USED IN CER-
TAIN COMMERCIAL WATERCRAFT OPERATIONS-~Assembly Bift:67:(Fesando and
Hauser), Chapter.1352,- Statutes -of 1987, axempis from-gales and uge tax the sale or
use of diesel fuel which is used in operating watsrcraft in commercial.deep ssa fishing
operations or commercial passenger fishing boat operations by persons who &re regular-
ly engaged in these operations cutside the'territorial waters of ihl&’ sth%o‘ Thls fxemption
will be in effect only during the calendar yoar 1988. (RN 1T

BIOMECHANICAL FOOT ORTHOSES AFiE- EXEMPT FROM THE SALES AND USE
TAX—Assembly Bill 99 (Johnsan), Chapler 384, Statutes, of 1987, effective September
3, 1987, exempts from sales and use tax the sale or use of custom-made biomachanical
foot orthoses. TRt

193]
l T

> it
-
AT

(;‘

Iy

SALES AND USE TAX PREPAYMENT REQUIREMENTS MAY BE AMENDED—~AssemI)IV
Bill 229 (Leonard), Chapter 1144, Statutes of 1987, may ralse the minimum amount o
taxable sales for which a retailer is required to prepay his or her tax I!abIILiy from $17,000
or mare per month to $50,000 or more per month. This amendment to the prepaymant
requirements will become operative only if it is certified by the Attorney General thal the
revisions to the definition of “retailer engaged in business in this state!':(as Jescribod
in the discussion of Assembly Bill 877 beiow) are legally enforceabls .under the United
States Constitution, as determined by a final decision of the courts, and certitication by
the Department of Finance that revenues from such revisions are being remitied 1o the
State Board of Equalization.

THE EXEMPTION FROM SALES AND USE TAX FOR SALES OF COMMEMORATIVE “CALIFORNIA GOLD'" MEDALLIONS I8
PERMANENT—Agssembly Bill 257 (Kelley), Chapter 1085, Statutes of 1987, makes permanent the sales and use tax exemption provilmi
for “‘California Gold'* medallions produced and sold pursuant to Chapter 25 (commencing with Section 7551) of Division 7 of Title 1 W

the Government Code.

g

(Continued On Page ')

e b

For turther !r#mmuon about these articles, contact any Board of Equalization office listed in your telephone directory white pagen
“Caiifornia, State o/ — Board of Equalization’’. Requests for advice regarding a particuiar activity or transaction should be in |
wﬂﬂng and should fully dascribe the facts and circumstances ol -the activity or transaction. i

SP 1972



(Continued From Pege 1} . 8-

THE PERICD DURING WHICH THE SBOARD MAY FILE A SUDGMENT AGAINST A TAX DEBTOR H&S SEEN EXTENDED—
Assembly Bt 253 (Cortess), Chapier 38, Statutes of 1987, extends from three to ten years (from the date the amount was

due) the period during which the Board may file a certificate in any counly requesting that fdpiinnt tid getered m W

CORPORATE OFFICERS CAN BE HELD PERSONALLY LIABLE FOR USE TAX—Assembly Bil Qgtédﬂesoi Chamor a8,
Statutes of 1987, provides that personal kabiity may be imposed on corporate ofiicers it the corporation has included use
tax on the billing to the customer and has collected the use tax, or has issued a reoeopt for the use tax, and has failed to
report and pay the use tax. e

CLASS CLAIMS FOR REFUND OF SALES AND USE TAX MUST BE ACCOMPANIED BY WFHTI"EN AUTHORIZATION—
Assembly Bill 293 (Cortese), Chapter 38, Statutes of 1987, requires that & claim for refund tiled on behalf of a class of tax-
payers must be accompanied by written authorization from each taxpayer, sought to be mcluded m lhe olass or the authoriz-
ed representative. e

PENALTY FOR FAILURE TO MAKE A TIMELY PREPAYMENT OF GASOLINE TAX MAY BE WALVED-AsnMy Bill 293
(Cortese), Chapter 38, Statutes of 1987, provides that the penaity for fallure to make & llmely prepayment of gasoline tax
may be waived if the Board finds that a person’s failure to make the timely prepaymeqt as~du®*tcb reasonable cause and
circumstances beyond the person’s conirol and occurred with the exercise of ordinary care "and .'mhoul willful neglect.

ANNUAL FLAT RATE USE FUEL TAX WILL BE ASSESSED FOR THE YEAR FOLLOWING THE DATE THE FLAT RATE
TAX IS PAID—Assembly Bill 293 {Cortese), Chapter 38, Statutes of 1987, requires the Board 19" userannyal periods, not
calendar years, to apply the annual fiat rate use fuel tax. The tax applies for the annual pgﬂ’od from: the end ef the month
in which the tax is paid. x ”t~

EMERGENCY TELEPHONE USERS SURCHARGE ACT: SERVICE SUPPLIERS MUST MAINTAIN RECORDS: fQH FOUR

YEARS—Assembly Bill 203 (Cortese), Chapter 38, Statutes of 1987, requires service sq:plaars to mamtam racorés tor four
years, which may be necessary to determine the amount of surcharge collected. y

THE DEFINITION OF "“SERVICE SUPPLIER,” FOR EMERGENCY TELEPHONE USEFIS SUHCHMGE iS AMENDED—
Assembly Bill 320 (Moore), Chapter 556, Stalutes of 1987, eifective January 1, 1988 and thereaﬂer amandﬂ! the definition
of **service supplier” to include any person supplying intrastate telephone communications services for whom the Public
Wilities Commission modifies or eliminates the requirement to prepare and file intrastate tariffs,

THE CALIFORNIA UNIVERSAL TELEPHONE SERVICE ACT IS REPEALED--Assembly Bifl 388 (Moorej, Chapter 163, Statutes
of 1987, effective July 18, 1987, repealed the California Universal Telephone Service Act, which was administered by the
Board of Egualization. The Universal Lifeline Telephone Service Program will continue in effect, but the program will be
administered by the Public Wilities Commission.

EXEMPTION FROM SALES TAX FOR MEALS IN ALCOHOL RECOVERY FACILITIES CLARIFIED—Assembly Bill 538
{Seastrand), Chapter 278, Statutes of 1987, clarifies that meais and food products served to and consumed by residents
or patients of an alcoholism recovery facility are exempt from the sales and use tax. These transactions were exempt prior
to January 1, 1985, when a change in the Health and Safety Code section related to the licensing of these facilities tachnical-
iy repealed the exemption. For this reason, the provisions of Assembly 8ill 538 are retroactive to January 1, 1985,

MORE OUT-OF-STATE RETAILERS ARE REQUIRED TO COLLECT AND REMIT THE USE TAX ON SALES MADE IN
CALIFORNIA—Assembly Bill 677 (Mcore), Chapter 1145, Statutes of 1987, amends the definition of "‘retailer engaged in
business in his state” to include several types of out-of-state retailers who are not currently required to coltect and remit
California use tax. Affected retailers include those who solicit orders by a telacommunication or television shopping system
and those who solicit orders by mail under specified circumstances.

PRODUCTS WHICH ARE GENERALLY TAXABLE ARE EXEMPT WHEN PURCHASED WITH FOOD STAMPS—Assembly
Bill 1087 (Polanco), Chapter 1103, Statutes of 1987, effactive Oclober 1, 1987, exempts from sales and use tax the sale
or use of all property purchased with food stamps. Consequently, some items that are otherwise taxable are exempt when
purchasad with food stamps. Examples of affected transactions are sales of nonalcoholic carbonated beverages, distilled
water (in containers lass than cne-half gallon), 1ood coloring, and ice.

INTENT TO DEFEAT OR EVADE THE DETERMINATION OF TAX LIABILITY MAY BE A FELONY—Assembly Bil! 1555 {McClin-
tock), Chapter 1064, Statutes of 1987, makes it a fetony for any person to intend to defeat or evade thae determination of
tax liability of 25,000 or more In any 12-month period. The falony provisions are applicable to the following tax programs:
the Sales and Use Tax Law, the Use Fue! Tax Law, the Cigarette Tax Law, the Energy Resources Surcharge Law, and the
Emergency Telephone Users Surcharge Law.

""LEMON LAW" —MANUFACTURERS MAY BE REIMBURSED FOR SALES TAX RETURNED TO THE PURCHASER OF
A NEW MOTOR VEHICLE—Assembly Bill 2057 {Tanner), Chapter 1280, Statutes of 1987, requires the Board 1o reimburae
the manufacturer of a new motor vehicle for the sales tax the manufacturer returned to the buyer, if the manufacturer presents
documaentation that the retaller paid the sales tax to the state.

-2 - i~
SP 1273

i e )yttt el g D

R



_(Oom;medﬁm%ma!

RETALESS OF CERTAIN VEHICLES, VESSELS, AND AIR FT HOTLOCATED IN TRANSIT DISTRICTS ARE REQUIRED
T COLLECT TR&NSACTIQNS (SALES) AND USE TAX— biy Ball 2446 (Eastin}, Chapter 308, Statuies of 18487, re-
qures a¥ relasers of registered vehicles, licansed aircrafl, and undocumented vessels to collect and remit transaglions use
tax when the purchaser regastece or licenses he vahicle, aircralt, or vesse! at an address in a trangit district whuch imposes
such a tax. Information concerning the cities and counties located within these transit districts (and the tax rates appllcable

in those districts) is available at your local Board of Equalization offics.

LEASES OF ANIMATED MOTION PICTURES ARE EXEMPT FROM SALES AND USE TAX—Assembly Bifl m (Oondlt
and Notan), Chapter 915, Statutes of 1967, efiective September 21, 1987, clarifies thet eases of: animated motion pictures
are exempt from sales and use tax. The act also expresses the intent of the Legislature that the Board, in promulgating
reguiations, dstermine that certain charges for animation, eeueedmﬂwpmduuﬂonotanmmhnm arenettaxable

SALES OF FOOD THROUGH VENDING MACHINES ARE PARTIALLY EXEMPT FROM SALES TAX-—Sennte ERI 121 (Mad-
dy), Chapter 1300, Statutes of 1987, partially exempts from sales tax the sale of food produe:s (other than hot prepared
food producte) when sold through a vending machine for more than $0.15, The percentage of gross receipts whlch 1s exempt
from tax is 23% during the year 1988, 45% during the year 1989, and 67% thereaftar

UNDER THE SALES AND USE TAX LAW, THE OPERATOR OF A BULK VENDING. MACHINE IS THE GONSUMEFI OF
CERTAIN FOOD PRODUCTS SOLD FOR $£0.25 OR LESS—Senate Bill 121 (Maddy), Chapter 1300, Statutes of 1987, pro-
vides that any vending machine operator is a consumer, rather than a reiailer, of unsorted food products (other than beverages
or hot prepared food products) soid through a vending machine which dlspenses food products at random. vquthout select:on

by the customer. #

SALES OF AVIATION GASOLINE ARE EXEMPT FROM THE PHEPAYMENT HEQUIREMENT&FOR MQTOFI VEHICLE
FUEL—Senate Bill 190 (Craven), Chapter 210, Statutes of 1987, effective July 23, 1987, provides that distributors and brokers
are not required to collect prepayments of the sales and use tax on transfers of aviatfon geeellne‘fer usein propeﬂlng aircraft.

THE BOARD MAY READJUST THE RATE OF PREPAYMENT OF RETAIL SALES TAX BY DISTFIIBUTORS AND BROKERS
OF MOTOR VEHICLE FUEL—Senate Bill 190 (Craven), Chapter 210, Statutes of 1987, sitactive July 23, 1987; provides
that, in the event the price of fuel decreases or increases after Aprii 1 of sach year, the Board:may readjust the prepayment
rate to avoid prepayments which consistently exceed or are significantly. lower than the retailers’. sales iax lighility.

DISTRIBUTORS AND BROKERS MAY CLAIM A REFUND FOR UNCOLLECTIBLE PHEPAYMENTS OF RETNLEBS- SALES
TAX ON SALES OF MOTOR VEHICLE FUEL.—Senate Bill 190 (Craven) ‘Chapter 210, Smukeepf 1&8?. eﬂecjlve July 23,
1987, provides that a refund may be granted to any person who is unabis to collect the pfepaymeﬁt of sales lax on transters

of motor vehicle fuel insofar as the sales of the fuel are represented by accounts which have been fouhd 1o’ be worlhless
and have been charged off for income tax purposes.

UNDER THE SALES AND USE TAX LAW, NONPROFIT PARENT COOPERATIVE NURSERY SCHOOLS MA-Y»'BE CON-

SUMERS OF TANGIBLE PERSONAL PROPERTY THEY SELL—Senate Bill 312 (McCorquodaie); Chapter. 1213; Statutes

of 1987, provides that a nonprofit parent cooperative nursery school is a consumer, not a retailer, of tangibie personal pro-

perty it selis, if the profits are used exclusively in furtherance of the purposes of the organization. S ONGO
it Lt gl e

THE PORTION OF A USED VEHICLE WHICH HAS BEEN MODIFIED FOR PHYSICALLY DISABLED PERSONS MAY BE

EXEMPT FROM SALES TAX—Senate Blll 522 (Russsll), Chapter 1471, Statutes of 1987, exempts from sales-and use tax

the gross recsipts from the sale, and the use, of items used to modifv a vehicle for the physically disabled. .The exemntion
is applicable only if the modified vehicle is sold to a disabled person who ia eligible to be issued a distinguishing license

plate or placard for parking purposes pursuant to Section 22511.5 of the Vehicle Code.

ART PURCHASED BY STATE OR LOCAL GOVERNMENTS MAY BE EXEMPT FROM SALES AND USE TAX—Senate Bill
597 (Mello), Chapter 1266, Statutes of 1987, exempts from sales and use tax the sale or use of original works of art purchas-
ed by state or local governments for display in public places. The act aiso exempts from sales or use tax the sale or use
of tangible personal property purchased by state or local governments, for display to the public, which has value as a museum
plece and is used exclusively for display purposes, to the same extent that such property is exempt when sold to a nonprofit
museum.

VEHICLE DEALI:RS AND LESSOR-RETAILERS — THE LAWS RELATED TO ADVERTISED PRICE OF VEHICLES HAVE
BEEN CHAN(EI—Senate Biil 1573 (Campbell), Chapter 503, Statutes of 1987, increases from $20 to $25 the dealer documen-
tary preparation charge which may be excluded from the advertised total price of a vehicle. The act also excludes certain
taxas and faas snd up to $25 in documentary preparation chargas from advertisements and sales by licensed lessor-retailers.
Although the documentary preparation charges may be excluded from the advertised total price of a vehicle, these charges
are taxable as part of the selling price of the vehicle,

THE ADJUS IMENT FORMULA FOR HAZARDOUS WASTE DISPOSAL FEES, THE CRITERIA FOR SURFACE IMPOUND-
MENTS, AND THE CURRENT FACILITY FEES ARE IN EFFECT UNTIL JULY 1, 1988—Assembly Bill 1308 (Wright), Chapter
1417, Statutws ul 1087, extends the termination date for the adjustment formula for disposal fees, the Impoundment criteria,
and the faciity fesa from April 1, $888 until July 1, 1988.
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WASTES GENERATED OR DISPOSED OF BY CERTAIN ENTITIES ARE EXEMPT FROM THE DISPCSAL

: sy B2 1308 (Wiight), Chagter 1417, Statutes of 1987, sxampts from the disposal fee hezardous wastes generated
ot 6@%96 of by 1) stale and foca! egencies operating a househoid hazerdous waste cotfection program, 2) by local vector
control agencies of 3} county agricultural commissioners meeting specified requirements.

“FACILITY"" HAS BEEN REDEFINED—Assembly Bilt 1208 (Wright), Chapter 1417, Statutes of 1987, redefines “facility” sub-
ject to the facikty fae to exclude any facility operated by a locsl government agency which is used for hazardous waste generated
or disposed of by local vector contro! agencies or by county agricuiturel commissioners meeting-specified requiremerts.

S RO .

CERTAIN SHREDDER WASTE IS EXEMPT FROM SPECIFIED HAZARDOUS WASTE DISPOSAL FEES AND TAXES—
Assembly Bill 1542 (Bradley), Chapter 1483, Statutes of 1987, exempts from the hazardous waste fee or tax, until January
1, 1989, shredder waste disposed of pursuant to Section 25143.8 of the Health and Safety COde “That se-tion provides :hat
the Department of Health Services shall not prohibit any person from disposing of shredder wasle in an appropriate Ciass
il landfill designated by a California regional water quality control, if the department determrnes thet the waste will not pose
athreat to human health or water quality, the waste is disposed of within 45 days after producnon or determination of its hazar-
dous constituents, and the producer of the waste complies with the following requirements:: - * ™ =

1. The producer carries out an ongoing shradder waste testing program as epeclﬁcelly deecribed rn the act,

2. The producer, on or before February 15, 1988, takes a representative sample of shredder waste whrch has been stored,
but not disposed of, as of January 1, 1988, in accordance with the sampling methodology an. sernple handlrng procedures
described in the act, and

3. The producer maintains records documenting the use of a ragisterad hauler and a weigh bill, bill of lading, or similar papers
indicating specific information as described in the act.

The act defines *‘shredder waste™ as waste which results from the shredding of automobile bodies, househoid appliances,
and sheet metal. The act specifically provides that its provisions do not apply to any shredder waste: whlc’ﬂ ‘contains tctal
concentrations of polychlorinated biphenyls in excess of 50 parts per million.

THE DISPOSAL OF SOLID WASTE IS SUBJECT TQ A FEE—Assembly BIll 2448 (Eastin), Chapter 1319 Statutes of 1587,
effective September 28, 1987, provides that every operator of a solid waste landflll required to have a solld waste facilitras
permit shall pay an annual fee to the Board of Equalization on all solid waste disposed of at each dlsposa'l SIte on ‘and after
January 1, 1989. The act states that each feepayer, on or before March 1 of gach year, shall report to the Board the amount
of waste disposed at each site during the preceding calendar year. The Board will use the reported amounts to compute the
fees which will result in the collection of $20¢ million each year. The Board will notify each feepayer of the amount due. The
fee must be paid on or before July 1 of each year.

PROPOSED TAX REGULATION ACTION

Following is a list of regulations which are currently being revised to implement, interpret, or make speoiﬂo recent legisiation

which amended provisions of theé Revenue and Taxation Code, or to reflect recent court decisions. The currem regulations
may not incorporate al! of the recent amendments to the law. Whenever the statute and regulation do not agree, statutory
law prevails.

Sales and Use Tax Regulation 1502 — Automatic Data Processing Services and Equipment
Sales and Use Tax Regulation 1529 — Motion Pictures

Sales and Use Tax Regulation 1587 — Animal Life and Feed

Sales and Use Tax Regulation 1586 — Containers and Labels

Sales and Use Tax Regulation 1593 — Aircraft

Sales and Use Tax Regulation 1594 — Watercraft

Sales and Use Tax Regulation 1702 — Successor's Liability

Sales and Use Tax Regulation 1703 — Interest and Penalties

Use Fuel Tax Regulation 1323 — Passenger Carriers — Transit Partial Exemption

In addition, the following new regulations are being written to implement, interpret, or make specific recent legislation which
amended provisions of the Revenue and Taxation Code.

Sales and Use Tax Regulation 1541.5 — Printed Sales Mesaages
Sales and Use Tax Regulation 1699.5 — Direct Payment Permits

For more information concerning regulations for which revisions are pending, contact your tocal Board of Equalizat'—~ -~
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Seaie of Califernig Board of Exualization ]
Memorandum ‘

:
To R .. Date - :
District Administrators January 7, 19%8
Fyam Glenn A. Bystrenm 1
Principal Tax Auditor 3
Subject :

"Lemon Law" Notice Mailed to Motor Vehicle Manufacturers ard
Distributors

Assembly Bill 2057, Statutes of 1987, revised the Civil Cods
provisions related to the California "“Lemon Law". Sectiorns
1793.2 and 1793.25 of that code now require the Board =o
reimburse the manufacturer of a new motor vehicle for an amou=nt
equal to the sales tax which the manufacturer includes In
making restitution to the buyer. These new provisions tock
effect January 1, 1988 and apply to refunds resulting from 3
arbitrators' decisions made on and after that date.

B

{’NNY ARA-1017

The attached notice will be mailed on January 7, 1$88, to 125
motor vehicle manufacturers and distributors. The notice =

self-explanatory and refers recipients with questions to their
local Board office. Please advise your staff of this notice,
An operations memo explaining this change in the law will be
distributed very soon.

4 U

/ I FRIQI ATINF INITFNT QFRV/ICF

" e ey e e e,
GAB:gjm —
0154W
=
. ot
Attachmont ol
cc: Headquarters Audit Supervisors
Headquarters Compliance Supervisors
-
¢
e
Sp. 70- '-
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State Bpard of Ecuslization
Department ©of Business Taxes

Date: January-8, -1988
. e dadiwdry
EF RN S5

SUBJECT: Reimbursement of Sales Tax Refunded Under the %Lemon.Law’

LEDCE 3 R
GENERAL i -4 It ANy
¢ : 5 1+ g
Effective January 1, 1988, Assembly Bill~2057 (Chapter 12885.-
Statutes of 1987) amended Sections 1793.2, and 1794 .and added -
Section 1793.25 to the Civil Code. Thesa sections;: comsmonly ki-wn
as the California "Lemon Law", now require:the:Bodid: to’raimburse
the manufacturer of a new motor vehicle:for: a mount ‘egual:to: the -
sales tax which the manufacturer includes: in making: rastitution:to
the buyer of a defective vehicle. Section 7102 of tha:Saleés:and’:
Use Tax Law was amended to allow refunds pursuant:to Saction ismo
1793.25. 3 vy S peE e Al
& BOr % da by

BACKGROUND i
vt ndT

The Lemon Law became effective January:1l, 1983 ‘and:provides:an
arbitration process for disputes between manufacturers and: . T:ius
consumers of new cars purported to have '‘major madufacturiag: <o
defects. If the mediator rules in favor:of the:conlumer,: the iomn
manufacturer is required by law either to.réplace the automobile:
or reimburse the consumer for the purchase price. :The =i~ ‘:v 10
manufacturer may reduce the purchase price by an‘amount: Poas B
attributable to the value of the use made before the defect was:’
discovered.

Prior to January 1, 1988, sales tax refunds paid by. ' -:u¢
manufacturers as restitution to purchasers of defective: vehicles =
were not reimbursable by the Board because refunds or replacements
made under the arbitration process did not qualify as:credits for-
returned merchandise. The law also required that the full selling
price (less rehandling and restocking costs, but without any
deduction for usage) be refunded in order to qualify for a
returned merchandise credit,.

PROVISIONS

For purposes of the Lemon Law, the term "manufacturer® means a
new motor vehicle manufacturer, manufacturer branch, distributor
or distributor branch. "New motor vehicle" means a new passenge;
or commercial motor vehicle which is bought primarily for
personal, family or household purposes. The term does not include
a motorcycle, a motor home, or any vehicle with a gross weight
over 10,000 pounds. Dealer owned vehicles, including
demonstrators, are covered under the Lemon Law.

1277




A special notice was mailed to all identified motor. vehitle
manufacturers and distributors explaining the provis1ons of
Assembly Bill 2057 which affect the Sales and Use Tax Law (copy
of notice attached). This law contains other provisions: not
related to the Sales and Use Tax Law. Inquiries related to
other provisions of this law should be referred to the
Czlifornia State Bureau of Automotive Repair.

OBSOLESCENCE

This operations memo will become obsolete after its
provisions are incorporated into the appropriate manuals.
pamphlets, and the Business Taxzes Law Guide.

e

ud A, Agan
Ass1stant Executive Secretary
Business Taxes

Attachment
Distribution 1-D
0139W
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State Board of Egualizationm
Department of Business Taxes

32 NS £34 -:-";rﬂ
. SR ra ¥ “'Lj{dm.t
Jomoe 90T 55 st arld
Date:: JANUArY:8, ;1998
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SUBJECT: Reimbursement of Sales Tax Refunded-Under the "Lemom Lay” -

QPERATIONS MEMD
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GENERAL LR e
Effective January 1, 1988, Assembly Bill:2057:(Che
Statutes of 1987) amended Sections 1793.2, and 1794.
Section 1793.25 to the Civil Code. These sections;
as the California "Lemon Law", now require:the Board:
the manufacturer of a new motor vehicle: for an amoung
sales tax which the manufacturer includes:in mak&ng’ re
the buyer of a defective vehicle. Section:710276f:thei

Use Tax Law was amended to allow refunds pursuant:to Settion:iirms s
Tyl o3t ] i

BACKGROUND

The Lemon Law became effective January 1;,1963% dvides
arbitration process for disputes between manufacturer ) o1« (EEEEEa)
consumers of new cars purported to have major“manufacturi

1o Eargica JRIIN S LP
defects. If the mediator rules in favor of tﬁeﬁcoﬁhumgiﬁfgﬁﬁfﬁquﬁﬂ
manufacturer is required by law either to replacé the -automebiile !
or reimburse the consumer for the purchase price. :The 2 a5y s0I¢m
manufacturer may reduce the purchase price by an‘amount {2 D
attributable to the value of the use made before the defect was: '
discovered. el

Prior to January 1, 1988, sales tax refunds paid by ' . 2o @it
manufacturers as restitution to purchasers of defective vehicles ' *
were not reimbursable by the Board because refunds or replacéinents
made under the arbitration process did not qualify as credits for"
returned merchandise. The law also required that the full selling
price (less rehandling and restocking costs, but without any
deduction for usage) be refunded in order to qualify for a
returned merchandise credit.

PROVISIONS

For purposes of the Lemon Law, the term "manufacturer” means a
new motor vehicle manufacturer, manufacturer branch, distributor,
or distributor branch. "New motor vehicle” means a new passenger
or commercial motor vehicle which is bought primarily for
personal, family or household purposes. The term does not include
a motorcycle, a motor home, or any vehicle with a gross weight
over 10,000 pounds. Dealer owned vehicles, including
demonstrators, are covered under the Lemon Law,

o — - - S . de g e TP T S S A L T O




Beginning January 1, 1%88, the Board is authorized to
reimburse manufacturers and distributors of new motor vehicles
for the sales taz which they include in refunds. toﬁQurhts
pursuant to an arbitrator‘s decision. Satisfactory:proof.must
be provided that the retailer of the motor vehicle,(for:. which
the manufacturer is making restitution) has reporteﬂ .and paid
the sales tax on that motor vehicle. won wRTE R Ed

When the buyer chooses to have a vehicle replaced;:: ‘the new
vehicle is considered a replacement under warranty. and the'’tax
liability is measured only by the amount the customéf. pays in

excess of the credit received. i o ﬁﬁﬁ%‘*"-«"‘Ti“
T e e iy \}.‘;‘ \V_'- BN 1
When the buyer chooses restitution, the. manufactqﬁerxmust; U

pay an amount equal to the actual price‘paidsor:ipayabi@iby: the« = «
buyer, including any sales taz and any: 1ncidentn=*“#~ goito iy S0
which the buyer is entitled. The manufactuter may: deduct=for. °¢

usage of the defective vehicle and any amount*chargeﬁ £orﬁ.«JV N

nonmanufacturer items installed..by the dealerg&ﬁrhese amounts:. T B

must be deducted from the original vehicle selling: pricewbefore Lev,

calculating the sales tax refund. : ‘ﬁ e

M f}x [ vﬁgﬁ;‘m{:ﬁ:;
The buyer is liable for use of the defective vehicle prior

to the time the buyer first delivers the:vehiclestostHeiiined mnl "

manufacturer, or to its authorized service. and?repairﬁfaciiity“'i

for correction of the problem that gave rise to® the.#

motor vehicle by a fraction having as its denominato
and as its numerator the number of miles the vehicle was uk
by the buyer. 73

These newly-enacted Civil Code provisions in no way change
the application of the sales and use tax to the gross receipts
and the sales price from the sale, and the storage, use; or - -
other consumption in this state, of tangible personal ‘property
pursuant to Part 1 (commencing with Section 6001) of Division 2
of the Revenue and Taxation Code.

CLAIMS FOR REFUND

Manufacturers may file a claim for refund with the Boara
with respect to any amounts refunded to buyers after
December 31, 1987. All claims should be forwarded to the Audit
Review and Refund Unit for processing.
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A special notice was mailed to all 1den;1£§:
manufacturers and distributors explaining the .prx: :
Assembly Bill 2057 which affect the Sales and USe S
Of notice attached). This law contains otﬁe;-gtovisiouﬁ'not
related to the Sales and Use Tax Law. ITnguiries related to -
other provisions of this law should be réferred to the.
California State Bureau of Automotive Repair. o

OBSOLESCENCE | e
This operations memo will become obsolete aﬁter11:s
provisions are incorporated into the appropriate m
pamphlets, and the Business Taxes Law Guide:

ud A, A an - § Ly W
AsszStant ExecutivéﬁSgcreﬁary
Business"- Taxes

o - & ‘- 4 h
Attachment e s -
Distribution 1-D e d
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STATE OF CALIFOR2MA

@ 1ATE BOARD OF EQUALIZATION

1020 N STREET, SACRAMENTO, CALIFCRNIA
(PO BOX 942879, SACRAMENTC. CALIFORNIA 84275 00M)

NOTICE TO MOTOR VEHICLE MANUFAGTURERS AND DISTRIBUTORS

MANUFACTURERS MAY NOW RECEIVE
REIMBURSEMENT FOR CALTFORNTA SALES TAX
REFUNDED TO BUYERS OF DEFKCTIVE VEHICLES

WILLIAM M BENNETT
Fus Disincl, Kentimid

CONWAY H COLLIS
Setond Disinr1, Los Angoies

EMNEST J DRONINBURG R
Trargd Disincl, Sac Diego

PAUL CARPENTER
Fourth Dustrict, Los Angples

GRAY DAWIS
Coniroifar, Sac-amsnto

DOUGLAS D BELL
Executive Secreiary

Assembly Bill 2057 (Chapter 1280, Statutes of 1987) amends Sections 1793.2,
1794, and adds Section 1793.25 to the Civil Code, effective January 1, 1988.
These sections are commonly known as the California "Lemon Law".

The Lemon Law provides an arbitration process to resolve disputes between
manufacturers and consumers of new cars which are purported to have major
manufacturing defects. This law stipulates that if an arbitrator's judgment
is in faver of the buyer, the manufacturer must replace the vehlcle or make
restitution. 1In the case of replacement, the new vehicle 1is considered a
replacement under warranty and the tax liability is measured only by the
amount the customer pays in excess of the credit received. In the case of
restitution, the manufacturer must pay an amount equal to the actual price
pald or payable by the buyer, including applicable sales tax. Previously,
manufacturers were not entitled to reimbursement for the amount of Californla
sales tax refunded to buvers.

Effective January 1, 1988, the State Board of Equalization is authorized to
reimburse manufacturers and distributors of new motor vehicles for the sales
tax which the manufacturer includes in making restitution to the buyer. For
purposes of this law a 'new motor vehicle” means a motor vehicle bought for
personal, family, or household use; but does not include a motorcycle,
motorhome or commercial vehicle over 10,000 pounds. Satisfactory proof must
be provided that the retailer of the motor vehicle reported and paid the
sales tax on the original sale of the motor vehicle.

When making restitution, the manufacturer may deduct an amount for the
buyer's usage of the defective vehicle and any amount charged for
nonmanufacturer items installed by the dealer. These amounts, as well as
amounts exempt from tax in the original sale must be deducted from the
original vehicle selling price before calculating the sales tax refund.

Claims for reimbursement of sales tax refunded to buyers under the Lemon lLaw
should be directed to the California State Board of Equalization, Audit
Review and Refund Unit, P.0. Box 942879, Sacramento, CA 94279-0001.

A list of Board of Equalization offices and their telephone numbers is
included on the reverse slde of this notlee. If you have any questions about
this newly-enacted legislation please contact them.

STATE BOARD OF EQUALIZATION

0136W
12/87
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CALIFOAMIA STATE BOARD OF EQUALIZATION OFFICES 10-87
SO A0 o NEBENRI i
AREA rELEPrONE |
Ferug »Lmeed OFPCE ADDRESS cons nyweza
f.ray Wiham M. Bennell 1020 N Stroes, Secramemo 95814 918 445-4081 !
SeLuna Conway H. Colxs 301 Washsre Shat., Sude 210, Senta Monce 20401 213 451-5
From LA 213 8562-502
Toua Esnest J. Dronenburg, J. 110 West C Sireat. Suile 1709, San Diego 32101 619  237-76M4 |
LA W12 Paut Carpenier 4040 Paramount Bivd.. Sude 133, Lakewood 90712 213 429-5422 |
£x EE BN ALY ]
ECUTYE BECARTARY P ot O. Ban 1020 N Street, Sacramento 95014 918 445-3956 |
SACAABENTO NEADQUARTERS 1020 N Street, Secramento $3814 916 445-8404
HBUSINESS TAXES FIELD QOFFICESD
O99CE =0t 8 3 umLEDSD ‘anga TELEPRONLL
Cavif P HiA CITIES OTrEAWIBE LIBTED BDEAOW OFFICE ADOAESS coot NUMOELR
Ariadia 20 East Foothill Boulovard, 91006 818 350.6401
. From LA 213 681-6675
Arrayo Grande 1303 Grend Avenue, Suite 115, 93420 805 489-6293
Auburn 8128 1-5Miwu F 550 High Strest, Suite 3, 95603 916  885-8404
Bakershold ! 525 18th Sireet, 93301 805 395-2880
Bishop 8128 1-5MIhru F 407 West Line Slreet, 93514 619 872-3701
Cha 812 &8 1-5Mthru F 8 Willamsburg Lane. 95926 916 895-5322
Coving 233 Noah Second Avenue. 91723 818 316401
From LA 213 686-2990
Crescani Ciy 8-12&1-5Mthru F Suile 2, 1080 Mason Mall, 95531 707 £54-2321
Cuiver City 3861 Sepulveda Bivd., 2nd Floof, 90230 213 313-7111
From LA 213  §79-0600
Downey 11229 Woodrufl Avenue, 90241 213 833-3471
Fiom LA 213 773-3480
E! Cantra 8128 15MIhu F 1699 West Main Street, Suile H, 92243 619 A52-3431
Euieka 8128 1-5MIlwu F 1656 Union Street, 95501 707 445-6500
Fresno 2550 Marnposa Strest, State Building, Rm. 2080, 93721 209 445.5285
Haywiard 795 Fleicher Lane, 94544 415 841-3544
Hollywood 5110 Sunse! Boulevard, 90027 213 683-8181
Lakawood Suite 101, 4040 Paramount Bivd., 90712-4199 213 421-3295
From LA 213 636-2466
Maryswvilla 922 G Streel, 95901 96 7414301
Merced 812&1-5M1Ihru F 3191 M Streal. Suite A, 95340 209  333-287
Mogesio 1020 15th Street, Suile . 55354 209 5?54532.
Nevada Ciy B12& 1-5M hru F 301 Broad Sireet, 95959 918  2%5-46
Oaktond 1111 Jackson Streat, 945607 415 454-0347
Qntano 320 Wesl G Streel, Suite 105, 91762 714 SE3-5969
Qrovilig 81248 1-5Mthru F 2445 Qro Dam Baulevard, Suile 3A, 95966 916  538-2246
Paimdaie 8128 1-5MInru F 37925 8inh Street East, 93550 805  a7.8911
Placuervilia 8-12& 1-5M1hru F 344 Placerville Dr., Sie. 12, 95887 916 ° B2-1101
P ant bl 395 Civic Drive, Suite D. 94523 415  687-6962
Quincy %I MIhruF 546 Lawrence Street, 95971 816 2831070
Rancho Mirage 8-12& 1-5Mthru F 42-700 Bab Hope Or., Suite 301, 9227¢ 619  346-8096
Redoing 391 Hemeted Drive, 38001 916 225-2725
Sdacramenig 1891 Alhambra Boulevard, 95818 916 TI9-4911
Sabinas 21 West Lauret Dnive, Sune 79, 92908 400  442-3008
San Banardino 303 West Third Sireet, Suile 500, 92401 714 3834701
Saer eqgo 1350 Front Streal, Room 5047, 92101 619 237-7731
San Francisco 350 McAllisier Sireel, Room 2262, 94102 15 557-1877
San Jose 100 Paseu de San Anlonia, Room 307, 95113 408 2771201
San Maicos 365 So. Rancho Santa Fe Road, 92069 819 7441330
San Mateo 177 Bovet Road, Suile 250, 94402 415 573-3578
San Falael 7 M. Lassen Drive, Suite B138. 94503 415 472.1513
Santii Aga 28 Civic Centor Paza, Room 239, 82701 714 558-4051
Santa Barbara 411 East Canon Perdide Sireot, Room t1, 93101-1589 805 965-4535
Sdanla Cruz 8-1241-5Mihru F 30 Water Sireel, Suite 8, 95082 408 458-4861
Sante Aosa 50 D Sireel, Room 215, 95404 707 576-2100
Sonora B-1281-5Mihiv F 1194 N. Highway 49, 95370 209 532-6979
Suuth Lake Tanoe 8-12& 1-5Mthru F 2486 Lake Tahoa Boulevard, Suile 7, 95785 916 544-4816
Slockion 31 Easl Channal Sireet, Room 264, 95202 2090 948-/720
Suticnyiliy 91 Mthru F 63 North Roop Street, 96130 916 257-3429
Torrance 890 W. Knox Streat, 90502.1307 29 $16-4300
From LA 213 770-4148
Ukiah 8128 1.5Mthru F 620 Kings Coun, Suile 110, 85482 707 463-47N
Vallgjo 704 Tuociumne Street, 94850-4768 707 648-4065
Van Nuys 8150 Van Nuys Bivd.,, Room 205, 91401.3382 (1] ) 9015293
Vuenlturi 2580 Easl Main Sireet, Suile 101, 93003 805 654-4523
Visahia 111 South Johnson Sireat, Suite E, 83291 209 namc.
Woodlang 812 & 1.5SMIhru F 96 West Main Sireat, Suite 2, 95685 918 664733
Yiet B-12& 1-SMIhru F 1217 South Man Sireel, 98097 816 BAR- 7438
Ousy OF LZTATE FIELD OPFFICES
Sacrainesio [Hgles.) 1820 141h Siresl, 95814 918 J22-2010
< Tueagly g 150 North Wacker Drive, Room 1400, 60808 212 ——— e
“ieve Fuin, N Y 675 Third Avenue. Room 520, 10017 212 gp . onw
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State Board of Egqualization
Department of Business Taxes

OPERATIONS MEMO

No. 90C

DATE: November 18, 1987

SUBJECT: 1987 Legislation
General

The following is a brief summary of the provisions of the
statutes enacted during the 1987 Legislative Session.

Copies of bills containing these statutes are included in

the "1987 Business Tax Legislation*® pamphlet which will -be:

distributed to Headquarters and District Managers. Refer to
that pamphlet for complete provisions of the new statutes.

An index showing sections of the Business Tax Law and other
relevant codes affected by newly enacted statutes ~and
corresponding bill numbers will be furnished under separate
cover to holders of the Business Taxes Law Guide. This index
should be inserted in the Law Guide and affected sections of ‘the

existing law noted until revisions to the Law_ Guide - are

distributed.

Ass i 7 (1987 hapter 1352

This act adds Section 6368.2 to the Sales and Use Tax Law
to exempt from the sales and use tax the sale of, and the
storage, use, or other consumption in this state of, diesel fuel
used in operating watercraft in commercial deep sea fishing
operations or commercial passenger fishing boat operations by

persons who are regularly engaged in these business activities
outside the territorial waters of this state.

The operators are considered regularly engaged in such
operations if their gross receipts from such operations equal or
exceed $5,000 a year.

"Commercial passenger fishing boat operations"” means the
business of permitting for profit any person to fish from the
operator's watercraft.

This exemption will be effective during the calendar year
1988, unless changed by future statutes.

Effective date: January 1, 1988

SP'1284



This act amends Section 6369 of the Sales and Use Tax Law
to exempt from the sales and use tax the sale, and the storage,
use, or other consumption in this state of, orthopedic shoes and

supportive devices for the foot which are custom-made
biomechanical foot orthoses.

The act also extends the exemption for orthotic and
prosthetic devices, and replacement parts for these devices,
when furnished pursuant to the written order of a podiatrist.

Effective date: September 3, 1987

1 7 h 144

The act may amend Sections 6471 and 6474 of the Sales. and
Use Tax Law to raise the. prepayment threshold from $17,000 per
month to $50,000 per month and may amend Sections 6472 and;. 6477
to delete obsolete references to Section 6471.5. . These
amendments will become operative only if. 1) the Attorney. General
certifies to the Legislature and to the Executive. Secretary of
the Board that the amendments to Section 6203 of the Revenue and
Taxation Code made by Assembly Bill 677, Chapter 1145, Statutes
of 1987, are legally enforceable under the United States
Constitution and 2) the Department of Finance certifies to the
Legislature that revenues attributable to the registration of

additional out-of-state retailers are being remitted to the
Board.

Effective date: January 1, 1988

A i 7 987) Ch 1095

This act amends Section 6354 of the Sales and Ussz Tax Law
to delete the January 1, 1988, sunset date for the exemption
from sales and use tax for the sale of and the storage, use or
other consumption in this state of, commemorative “California

Gold*" medallions. Therefore, the exemption 1is effective
indefinitely.

Effective date: September 25, 1987

7 r 38

This act does the following:

1. Amends Section 6703 of the Sales and Use Tax Law to
provide that the Board's notice of levy on a tax liability has
the same effect as a judgment creditor's levy pursuant to a writ
of execution,

SP.
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2. Amends Section 6736 of the Sales and Use.Tax Law.to
extend from three {(3) yvears to ten (10) vears the perlod.of time
in which the Board may file a certificate to obtain a judgment
against a tax debtor,

3. Amends Section 6829 of the Sales and Use Tax Law to
provide that persconal 1liability shall be imposed _aga;nst
responsible corporate officers, if the Board can establish that
the corporation included use tax on a billing and collected the
use tax from customers, or issued a receipt for use tax, and
failed to report and pay use tax,

4. Amends Sections 6901.5 and 5904 of the Sales and Use
Tax Law to provide that a claim for refund filed for or on
behalf of a class of taxpayers must be accompanied'by written
authorization from each taxpayer sought to be ‘included in the
class and that the authorization must be signed by each taxpayer
or taxpayer's authorized representative and must state the
specific grounds on which the claim is founded. '

5. Amends Section 7657 of the Motor Vehicle Fuel License
Tax Law to provide that the penalty for late prepayment of motor
vehicle fuel license tax may be relieved if the Board finds that
a person‘s failure to make the timely prepayment is due to
reasonable cause and circumstances beyond the person's control,

6. ~Amends Section 8651.7 of the Use Fuel Tax Law to
provide that annual flat rate use fuel tax  is paid for  the
annual period from the end of the month in which the tax was

paid to the end of the month prior in the following calendar
year,

7. Amends Section 41056 of the Emergency Telephone Users
Surcharge Act to require a service supplier to maintain for four

years any records which are necessary to determine the amount
surcharge collected,

8. Amends Section 1.5 of Chapter 825 of the Statutes of
1986 to provide that a transaction regarded under Section 6006.3
of the Sales and Use Tax Law as a sale under 2 security
agreement to any state or local governmental body, or any agency
or instrumentality thereof, entered into prior to January 1,
1987, the full term of which has not expired or has not been
earlier terminated, is classified as a sale on January 1, 1987
and as a lease for earlier periods. The act also amends the
same section to provide that any sales or use tax, but not
interest on the sales or use tax previously paid, will be
credited against any sales or use tax due on the transaction,

and provides that the amendments of this section are declaratory
of existing law, and

9. Makes.technical changes to Section 7916 of the Motor
Vehicle Fuel License Tax Law and Section 41015 of the Emergency
Telephone Users Surcharge Act.

Effective date: January 1, 1988




This act amends Section 41007 of the Emergency Telephone
Users Surcharge Act to provide that the term "service supplier®
includes any person supplying intrastate telephone
communications services for whom the Public Utilities
Commission, by rule or order, modifies or eliminates the
requirement fcr that person to prepare and file California
intrastate tariffs.

Effective date: January 1, 1988

A m Bil 1987 er_ 163

This act repeals Part 22 (commencing with Section 44000) of
Division 2 of the Revenue and Taxation Code, the California
Universal Telephone Service Act, except that appropriations from
the Universal Telephone Service Fund for specified purposes will
be continued until July 1, 1988.

The act also continues the Universal Lifeline Telephone
Service Program, but the program is now administered by the
Public Utilities Commission. _

Effective date: July 16, 1987

L

Assembly Bill 454 (1987) Chabpter 921

This act repeals Section 7062 of the Sales and Use Tax Law
which required the Board to determine the amount of sales tax.in
the 1987 tax year attributed to sales to operators of waterborne
vessels and to report that amount to the Legislature on or
before July 1, 1988,

Effective date: September 22, 1987

Assembly Bi 7 h r 27

This act makes a technical amendment to Section 6363.6 of
the Sales and Use Tax Law, retroactive to January 1, 1985, to
restore the exemption from sales tax for sales of meals and food
products served to and consumed by residents or patients of an
alcoholism recovery facility. That exemption was technically
repealed when a January 1, 1985 amendment to the Health and
Safety Code made the section reference in the Sales and Use Tax
Law obsclete.

Effective date: July 30, 1987

VAl N e ST AL T i R
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A mb1s ill 677 (1987 h r 11

This act amends Section 6203 of the Sales and Use Tax -Law
to broaden the definition of "retailer engaged in bus1ness in
this state®. The expanded definition includes: og

™

1. Any retailer soliciting orders for tangible personal
property by means of a telecommunication  or television
shopping system which is intended by the retailer - to:tbe
broadcast to consumers located in this state,

2. Any retailer who contracts with a California
broadcaster or publisher for advertising of tangible
personal property directed primarily to cCaliforsifa
consumers,

3. Any retailer who solicits orders for tangible personal
property by mail if the solicitations are substantial “and
recurring and if the retailer benefits from . any banking
financing, debt collection or other activities ‘occurring®in
this state, B

4. Any retailer owned or controlled by the same interests
which own or control any retailer engaged in business ‘in
the same or a similar line of business in this state, to 3
5. Any retailer having a franchisee or licensee operatzng
under 1its trade name if the franchisee or 1licensee is
required to collect the tax under Section 6203, and

6. Any retailer who advertises through cable television
home shopping programs. ’

Effective date: January 1, 1988

Assemblv Bill 730 (1987) Chavter 647

This act amends Section 7552 of the Government Code to

revise the design requirements of the commnmorative "California
Gold" medallion, The side which was previously required to show
the ©Stat«: Bear may now show any emblem of the State of
Californias. Any new design must be approvrd by the Department

of Generial Services.

Effective date: January 1, 1988
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This act adds Section 7252.9 and Chapter 2 (commencing with
Section 7285) to the Transactions and Use Tax Law to authorize
any board of superviscrs of any county with a population of
350,000 or less on dJanuary 1, 1987 to impose an additional
transactions and use tax of one-half of 1 percent if the
ordinance or resolution proposing that tax is approved by a 2/3
vote of all members of the board and the tax is approved by a
majority vote of the qualified voters.

Effective date: January 1, 1988

Assembly Bill 1087 (1987) Chapter 1103

This act adds Section 6373 to the Sales and Use Tax Law to
exempt from the sales and use tax the sale of, and ‘the storage,
use, or other consumption of tangible personal - property the
gross receipts of which are received in the form of food stamp

coupons acquired by the purchaser pursuant to the Food Stamp Act
of 1977.

The act also provides that, instead of  separately
accounting for gross receipts exempt by this act, a retailer may
take a deduction on each sales tax return equal "to two (2)
percent of the total amount of food stamp coupons redeemed
during the period for which the return is filed.

Effective date: October 1, 1987

A m Bill 7 hapter 1417
This act does the following:

1. Amends Sections 25174.02 and 25174.6 of the Health and
Safety Code to extend from April 1, 1988 to July 1, 1988 the
termination of the adjustment formula for hazardous waste
disposal fees and the termination of the criteria for surface
impoundments,

2. Amends Section 25174.7 of the Health and Safety Code to
exempt from the disposal fee and the generator fee hazardous
wastes generated or disposed of by a) state and local agencies
operating a household hazardous waste collection program or by
b) local vector control agencies or county agricultural
commissioners meeting specified requirements,

3. Amends Section 25205.1 of the Health and Safety Code to
exclude from the definition of "facility" any facility operated
by a local government agency which is used for hazardous wastes
which are generated or disposed of by local vector control
agencies or county agricultural commissioners meeting specified
requirements, and

Sp. 00w
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4. Amends Secticn 25205.8 of the Health and Safety.Code to
extend from April 1, 1988 toc July 1, 1988 the termination date
for the annual facility £fee upon opsrators of _speclfled
hazardous waste storage, treatment and disposal facilities.

Effective date: January 1, 1988

This act amends Section 6103.2 of the Government Code to
authorize the sheriff, marshal or constable to require
prepayment of fees by public agencies with respect to service of
process or official notices. y

Effective date: January 1, 1988

154 7 14

This act amends Section 25143.6 of the Health.and- Safety
Code to require specified California regional water . quality

control boards to designate, in accordance with. 2 specified
resolution of the State Water Resources Control Board, by
February 15, 1988, at least one class III 1landfill in each
region authorized to accept and dispose of shredder waste which
does not pose a threat to human health or water quality.

The act also adds Section 25143.8 to the Health, angd Safety
Code to prohibit the department, until January 1, 1989, from
prohibiting the disposal of shredder waste in an appropriate
class III 1landfill designated by a regional board. if . the
producer of the waste carries out specified monitoring
requirements, maintains records, and tests stored shredder
waste, as specified, and the department determines that the
waste will not pose a threat to human health or water quality
and will be disposed of within a specified time.

The act exempts shredder waste disposed of pursuant to the
provisions of the act from any hazardous waste fee or tax
imposed pursuant to Chapter 6.5 {(commencing with Section 25100)

or Chapter 6.8 (commencing with Section 25300) of the Health and
Safety Code,

Effective date: January 1, 1988

Assembly Bill 1555 (1987) Chapter 106

This act adds Section 7153.5 to the Sales and Use Tax Law,
Section 9354.5 to the Use Fuel Tax Law, Section 30480 to the
Cigarette Tax Law, Section 40187 to the Energy Resources
Surcharge Law, and Section 41143.4 to the Emergency Telephone
Users Surcharge Law. The act makes it a £felony for any person
to commit specified violations with intent to defeat or evade
the determination of tax 1liability of $25,000 or more in any
12-month period for those state tax programs.

Effective date: January 1, 1988

T
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This act authorizes the San Bernardino County Board of
Supervisors and the Riverside County Board of Supervisors to
adopt and submit to the voters for approval, by majority vote,
an ordinance authorizing the county to impose a retail
transactions and use tax at a rate which does not exceed
one-half of 1 percent.

Effective date: July 28, 1987

1 7 ha

This act amends Section 25353 of the Health and Safety Code
to provide that the State Department of Health Services may
expend funds from the state account or the Hazardous Substance
Cleanup Fund for the costs to oversee the removal or remedial
action by another party at a site owned by the federal
government or a state agency. If a hazardous substance. release
site is owned or operated by a local governmental entity and the
Department expends funds from the state account or the Hazardqus
Substance Cleanup Fund to take a removal or remedial act1on. Ehe
funds are considered a loan which must be repaid.

If the local agency does not make adequate progress toward
repaying the 1loan made pursuant to this act, one méethod of
collection provided by the act is that the Department may notify
the Board of Equalization of the amount due. The Board will
then withhold the unpaid amount of the loan, in increments from
the sales and use tax transmittals made to the  local
governmental entity, in sufficient amounts to result in complete
payment within a specified period.

Effective date: January 1, 1988

Assembly Bill 2057 (1987) Chapter 1280

This act adds Section 1793.25 to the Civil Code to amend
the "Lemon Law",. The added section requires the Board to
reimburse the manufacturer of a new motor vehicle for an amount
equal to the sales tax which the manufacturer includes in making
restitution to the buyer.

The act also amends Section 7102 of the Sales and Use Tax
Law to authorize the use of money in the Retail Sales Tax Fund
for refunds made pursuant to Section 1793.25 of the Civil Code.

Effective date: January 1, 1988

SP N A
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This act amends Sections 26721, 26725, 26725.1, 26726,
28727, 26728, 26728.1, 26729, 26730, 26733.5, 26734, 26736,
26738, 26740, 26741, 26742, 26743, 26744, and 26750 of .the
Government Code to authorize increases of sheriff's fees. FOr
various services related to the preparation, serving, execution
or delivery of various documents, notices, writs, and
certificates.

Effective date: January 1, 1988

Assemblvy Bill 2446 (1987) Chapter 308

This act amends Section 7262 of the Transactions and Use
Tax Law to require all retailers of registered _vehicles,
undocumented vessels, and licensed aircraft to collect the
transactions use tax from any purchaser who registers,  the
vehicle, vessel or aircraft at an address in a district which
imposes transactions and use tax. This does not change the
retailers' transaction (sales) tax responsibilities.

The act also adds Section 7274 to the Transactions and Use
Tax Law to require the board to make available to all affected
retailers information concerning the cities and counties located
within districts which impose transactions and use tax and the
applicable tax rates in those cities and counties. :

Effective date: January 1, 1988

Assembly Bill 2448 (1987) Chapter 1319

This act adds Chapter 4 (commencing with Section 66799) to
Title 7.3 of the Government Code and adds Part 23 (commencing
with Section 450010 to Division 2 of the Revenue and Taxation
Code. The added sections establish various requlatory controls

and enforcement procedures for the cleanup and maintenance of
solid waste landfills.

Section 66799.49 of the Government Code and Section 45151
of the Revenue and Taxation Code provide that every operator of
a solid waste landfill required to have a solid waste facilities
permit shall pay an annual fee to the Board of Equalization on
all solid waste disposed at each disposal site on and after
January 1, 1989, Each feepayer shall report, on or before
March 1 of each year, the amount of solid waste handled at each
disposal site. The fee shall be established by the Board so
that total receipts of approximately twenty million dollars
($20,000,000) are collected each calendar vyear. The Board will
mail billings which indicate the amount due, and the fee must be
paid on or before July 1 of each year. The other sections of
Part 23 of the Revenue and Taxation Code establish the
proceduren for administration of the fee.

Effective date: September 28, 1987
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This act creates the San Piego County Regional _Justice
Facility Financing Agency and authorizes the agency to 1impose a
transactions and use tax at a rate of one-half of 1 percent,

upon approval of a majority of the electors of the county voting
thereon.

Effective date: January 1, 1988
A Bj yi

This act amends Section 6006 and 5010 of the Sales and Use
Tax Law to clarify that the lease of an animated motion picture
is excluded from the definitions of *"sale® and “"purchase™ and
are therefore exempt from the sales and use tax,

The act also states legislative intent that the Board of
Equalization, in promulgating regulations, determine that
charges for animation, as used in the production of animated
motion pictures, are not taxable.

Effective date: September 21, 1987

21 7 I 00

This act adds Section 6359.2 to the Sales and Use Tax Law
to partially exempt from the sales tax sales of food products
(other than hot prepared food products) through vending machines
at a sales price greater than $0.15. The following percentages
of gross receipts from the retail sale of those food products
will be exempt: 23% for the calendar year 1988, 45% for the
calendar year 1989, and 67% thereafter.

The act also amends Section 6359.4 of the Sales and Use Tax
Law to provide that a vending machine operator is a consumer of,
and shall not be considered a retailer of, food products, other
than beverages or hot prepared food products, which are sold
through a coin-operated bulk vending machine for $0.25 or less.
The act defines "bulk vending machine" as "a vending machine
containing unsorted food products ...which, upon insertion of a
coin, dispenses those food products in approximately equal
portions, at random, and without selection by the customer."

Effective date: January 1, 1988

ena 111 142 7 r 786

This act authorizes any county board of supervisors to
create or designate a 1local transportation authority in the
county. Further, the act provides that the authority may, by a
273 vote thereof and upon subsequent voter approval, impose a
retail transactions and use tax of up to one percent.
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The act also requires the Board to prepare an annual re?ort
on the costs incurred by it in administering the transactions
and use taxes imposed by districts.

Effective date: January 1, 1988

0 7 ter 210
This act does the following:

1. Amends Section 6480 of the Sales and Use Tax Law to
provide that, for the purposes of the prepayment provisions
related to sales of motor vehicle fuel, aviation gasoline is
excluded from the definition of "motor vehicle fuel,"

2. Amends Section 6480.1 of the Sales and Use Tax Law to
provide that the Board may readjust the rate of the prepayment
on sales of motor vehicle fuel more often than once each.year,
if the price of fuel decreases or increases, and the established
rate results in prepayments which consistently exceed or are
significantly lower than the retailers' sales tax liability,

3. Amends Section 6480.6 of the Sales and Use Tax Law to
provide that a refund may be granted to any person who is unable
to collect the prepayment of sales tax on transfers of motor
vehicle fuel insofar as the sales of the fuel are represented by

accounts which have been found to be worthless and charged off
for income tax purposes, and

4. Amends Section 6901 of the Sales and Use Tax Law to
provide that a refund of any prepayment of sales ‘tax, interest
or penalty paid on a transfer of motor vehicle fuel, as required
by Article 1.5 (commencing with Section 6480) of Chapter 5 of
the Sales and Use Tax Law, does not reqUire approval of the
State Board of Control.,

Effective date: July 23, 1987

Senate Bi 12 (1 ha r 1213

This act amends Section 6370 of the Sales and Use Tax Law
to provide that nonprofit parent cooperative nursery schools are
consumers rather than retailers of tangible personal property

sold by them, if the profits are used exclusively in furtherance
of the purposes of the organization.

Effective date: January 1, 1988
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This act amends Ssecticon £369.4 vf the Sales and Use Tax Law
to exempt from the sales and wuse taxz  the :'sgale of;’ and the
storage, use, or other consumption in this state the gross
receipts attributable to that portion of: a ‘vehicle which has
been modified previously for physically handicapped persons.
The exemption is valid only when the modified vehicle is sold to
a2 disabled person who is eligible to:be. issued :a’distinfuishing
license plate or placard for parklng purposes pursuant to
Section 22511.5 of the Vehicle Codei il : Loy g 2idl

Effectlve date. ~January 1, 1988 =7ia

= i 2 od b

This act adds Section 7262.5‘toutheeTransﬁbﬁidﬁhfﬁﬁﬂ—Use
Tax Law to authorize the County of Mendocino to impose =
transactions and use tax- at ‘the: ratd of one-half of:I" Ppercent or
one percent, if an ord1nance 1mposing “the tax is® appi édqﬁy the

Voters. . = ’,‘l_;i 3 : -'Q-L 1
B LT . 3 \_;r' = ""'.‘ D) :\‘:,;"]C_: S8ns
Effective"date. Januaryﬁl, 1933~: rofugey &
iz 2 ey F o R e B e
Sepate Bill 597 (1987) Chapter 1266 0.t 2:lins. cinsnd £
o o S T ,--A.:;l“ -»‘-;r.n:} u_)_

This act amends Section 6365 of the'Bales: and Use“Tax Law
to exempt from the sales. and use- tax the! "sale of;“~éh63 “the
storage, . use or other consumption:in thid stateliof‘ original
works of art purchased by state or local governments- fdfuaﬁsplay
to the public in public places. These places should be open to
the public not less than 20 hours per: week iforcat- least 35¢ weeks
of the calendar year - poate X0 BaINED o - Gala’ ”;*;

The act also amends: Sect:on 6366 3 oE the Sales and Use* Tax
Law to exempt from the sales or use tax‘‘the'sale of," bﬁﬂ the
storage, use - or other consumption in this state of; ‘tangible
personal property purchased by state or 1local governments, for
display to the public, which has value as a museum piece and is
used exclusively for display purposes, to the same extent that
such property is exempt when sold to a nonprofit museum.

Effective date: January 1, 1988

Senate Bill 877 (1987) Chavter 1027

This act amends Section 8352.8 of the Motor Vehicle Fuel
License Tax Law to revise the purposes for the use of the
Off-Highway Vehicle Fund moneys and include enforcement of laws
and regulations regarding the use of off-highway vehicles within
their purposes.

Effective date: January 1, 1988

SP-




Se ill @71 {1887 hapter 868

This act amends Sections 6103.8, 7171 and 7174 of the
Government Code to provide that, if a notice of state tax lien
which has been recorded reflects an out-of-state address as the
last known address of the taxpayer, the agency must pay
specified fees relating to the recording, indexing, and release
of those liens. Further, the act permits the agency recording
the notice of state tax lien to collect from the taxpayer the
cost of recording.

Effective date: January 1, 1988

1 7 1987) Chapter 503

This act amends Section 11614 of the Vehicle Cede to
provide that licensed lessor-retailers may exclude specified
fees and dealer documentary preparation charges from the
advertised total price of a vehicle. The amount of the dealer
documentary preparation charge which may be excluded is $25.

The act also amends Section 11713.1 of the Vehicle Code to
increase from $20 to $25 the amount of dealer documentary
charges which may be excluded from the advertised total price of
a vehicle.

Although the documentary preparation charges may be
excluded from the advertised total price of a vehicle, these
charges are taxable as part of the selling price of the vehicle.

Effective date: January 1, 1988

SUNSET PROVISIONS - WATERCRAFT EXEMPTION

The local tax and transit tax exemptions for property sold
to or purchased by operators of waterborne vessels to be used
directly and exclusively in the carriage of persons or property
will expire January 1, 1988. The sections which establish this
exemption (Sections 7202 and 7203-partial exemption from local
sales and use tax, Sections 7202.5 and 7202.6-exemption from
redevelopment agency sales and use tax, and Sections 7261 and
7262-exemption from transactions and use tax) are automatically
repealed as of January 1, 1988. A new version of each section,
which does not include the watercraft exemption, will become
operative as of that date.

,,/ﬁudy A. Agan
‘" BAssistant Executive Secretary
Business Taxes
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Appropriations Fiscal Summary

Author: Tanner Amended: 8/25/87 Bill: AB 2057
and as further proposed to be amended (LCR #23062) ———__
Hearing Date: 8/31/87 JUD. vote: 9-0

Summary Prepared By: Jeff Arthur

**************************************************************
Bill Summary:

AB 2507 would require the Bureau of Automotive Repair to

establish a program for certifying dispute resolution

processes involving new motor vehicle warranties. BAR would

be authorized to impose a fee, up to $1, for each new motor

vehicle sold, etc. after 7/1/88 to meet program costs. BOE

would be required to reimburse a manufacturer who reimbursed

sales tax collected on a defective vehicle. The bill would
appropriate $25,334 from funds reserved for the New Motor

Vehicle Board in the Motor Vehicle Account to the Dept. of -
Motor Vehicles for its costs incurred in collecting the fee.

**************************************************************

Fiscal Impact by Fiscal Year
(Do1lars in thousands)

Department 1987-88 1988-89 1989-90 Fund
BAR $158 $293 $293 Certificat.

Acc’t
DMV $25* $7 $7 Motor Veh.

Acc’t

* Offset by fees rec’d in FY 88-89.

BOE 0 —meeea- Minor------- General
Revenue 0 $300 $300 Certificat.

Acc’t

Sales tax 0 ----Unknown loss--- General

**************************************************************

STAFF COMMENTS:

The only costs not offset by fees are BAR’s startup costs
during FY 87-88.

LIS-12

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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ASSEMBLY THIRD READING % 7/~ ¢
. AB-:2057 (Tanner) - As. lﬂmﬁ’ﬁ -)i i

ASSEMBLY ACTIONS:
COMSITTEE 6. E. & CON. PRO.  VOTE_ 6-1 COMMITTEE.::

Ayes: Chacon, Eastin, Hannigan, Sher, Ayes: '{aﬁhpg;ej los5. Bronzi
Stirling, Areias © D, Brown; Taldeve
Lo . '_ d s

-

Nays: Harvey Nays: ::Eﬂ-, {.:o:"
intock . -

DIGEST
2/3 vote required,

Existing law provides thzt a manufacturer who is umable to service ‘or repair-
consumer goods, including wotor vehicles, so that they conform to thé™ - = =
applicable warranties after a reasonable number of attempts, sust either
replace those goods or reimburse the buyer. In 1982, the law was amerided by AR
1787 (Tanner), commonly referred to as the lewon law. S

specifically, the lemen law:

1) Defines “reasonable nuwher of attempts® for new motor vehicles as either
four or more vepair attempts on the same wajor defect, or more than 30 days
out of service for service/vepair of one or more major defects within the
first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer direcilyv.of a continuing defect
and to use a dispute resolution program meeting specified minimm standards

prior to asserting the “lewon presumption™ in a Jegal action to obtain a
vehicle replacewent or vefund,

1) Defines the ®lewor presumption” as the “reasanable numher of attempts® in
the poragraph above.

- eonlinued -
LIS-13 AB 2057

-

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE
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53 -y

‘I'hi.s bill amends and clarifies the lemon lau.__ It specifles a,,, tmcture ar
cectiTying third-party dispute mechanisms, specifies. requiremnt\ ¥ -
certification and provides for treble damages ‘and attorney's:fee
whc obtain a judgment against a manufacturer:who does not have’

lemon law arbitration program. {(The bill would become effectlfé-‘ uly.
Specifically, it:

1)

3)

4?

10: l;on!:umers
ertiﬂad
¥y 1983 )

Requires the Bureau of Automotive Repair (BAR) to: certify l;hitrat_;iun
programs for resolution of vehicle warranty disputes as" requesteﬂ. -
annually recertify those programs or decertify as inspectinn}; rrants,
notify the Department of Motor Vehicles (IMV) of the failure af a .
manufacturer, distributor, or their branches to comply with: arbitl"ation
decisions; investigate consumer complaints regarding quaTified- pmgrams'
and submit a biennial report to the Legisiature evaluating thé
effectivenegss of the program.

Authorizes BAR to charge fees, to be collected by the. !Ieu W o L '
Board {NMVB) in DMV beginning July 1. 1988. from specified NMVB: Yicensees ,
not to exceed $1 for each new motor vehicle sold, leased, or distributed
in California. The fees would be deposited into the l:ert.iﬂcation hccuunt
of the Automotive Repair Fund. ST

(800) 666-1917

Requires motor vehicle manufacturers to replace defective veh'lchs or luke
restitution if the manufacturer is umable to service or repair the
vehicles after a reasonable nuaber of buyer requests. The buyer: would be
free to take restitution in place of a replacement vehicle. '

specifies that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle must be lccwan'lfd by
all express and implied warranties. The wmanufacturer sust pay for,
or to, the buyer the amount of any sales or use tax, Vicemse and.
registration fees, or other official fees which the buyer is obligated

/ LEGISLATIVE INTENT SERVICE

to pay in cennoction with the veplacewent, plus any §ncidental damages N,
the buyer is entitled to includmg reasonable repair, towing, and \‘_.
rental car costs. ‘:.:

b) In case of restitution, the mamufacturer must pay the acteal
price paid includimg any charges for transportation and
manufacturer-installed options, sales tax, license fees, and
registration fees plus incidental damages. The amount directly
attributable to use by the buyer must be determined as prescribed
and may be subtracted from the total owed to the buyer.

- contlinued -
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5).

6)'

7)

8)

9}

10)

Clarifies that the vehicle buyer may assert.the “lemon presumption’ fn any
civil action, small claims court action or dther formal or informal
proceeding. . a RO

cE e

Sets forth a qualified third-party dispute resolution process, which among
other things, clarifies that dealer and/or manufacturer participation: in
the decisionmaking process is not acceptablé unless the consumer is-
allowed equal participation; specifies certain requirements for' how
arbitration boards should follow up on repair attempt decisions. and
requires compliance with the minimum requirements of the Federal Tirade
Commission (FTC) for informal dispute settlement procedures as defined on
January 1, 1987.

Amends the definition of a "new motor vehicle” which is covered by the
Temon law to include dealer-owned vehicles and demonstrator vehicles.

Prevents a vehicle repurchased by a wmanuyfacturer under the lemon Yaw from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Requires the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provides for treble damages and reasonable attornev's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a
qualified third-party dispute resolution process as established by this
chapter.

FISCAL EFFECT

Acco

rding to the legislative Analyst, this bily:

1) Results in up to $158,000 in costs to the Certification Account
in the Automotive Repaiv Fund (created by this bill) for the last
half of 1987-88 and up to $293,000 annvally, thereafter, for the DAp
10 cesgive duluwobiie warranty disputes; costs after 1988-£90 would
be fully offset by fees.

7) Generates up to $300,000 in fee revenues annually to the Certification

Account beyinning in 98R-89

3) Results in an unknown revemre 105t ta the Geeeral Tund annually from
cales tax veimbursements to vehicle manufacturers,

+ conltmued -

AR 2047
Page T

(800) 666-1917
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AB 2057
Page 4

iccording to the author, strengthens the existing Temon law, to
equities that have occurred from that law's implementation and
1at owners aof seriously defective new cars can obtain a fair,

nd speedy hearing on their complaints.

mer) of the 1985-1986 Session made many of the same changes
the provision in this bill for treble damages., That bill died

te.

ind proponents state that, since the effective date of the 1emon
I years ago, there have been numerous complaints from new car
2rning its implementation. While these complaints .. ect
issatisfaction with the manufacturer's own resolution of

jarding defective new vehi. as, they have also alleged that the
dlution programs financed by the manufacturers are not operated
« Consumers have complained of: long delays in obtaining a

yond the prescribed 40-60 day time 1imit); unequal access ta the
process; unreasonable decisions that do not appear to exhibit

I the lemon law's provisions or provide an adequate amount of

tt cven when a refund decision is ordered.

f the bill state that the number of consumers dissatisfied with
arbitration process is small relative to the number of

5. They do not object to most of the provisions which update
aw; however, they strenuously object to the provision of treblce
an award of attorney’s fees to consumers. They feel this
impoper incentive for consumers to hire an attorney to go to
procedural issues. They feel treble damages, usually associated
and willful wrongdoing, would set a dangerous precedent by

umers eligible for a financial windfall by the sole fact that a
ufacturer may not have a certified lemon law arbitration

. ——
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1987-88 Reqular Session

ﬁ;;;q;zﬁlranner)

- A# ameénded June 11
"Heéaring.date: July 14, 1987
Various Codes

TDT

NEW MOTOR VEHICLE WARRANTIES

HISTORY

Source: Author

Prior Legislation: AB 3611 (1986) - Held in Senate

Appropriations Committee
AB 1787 (1982) ~ Chaptered

Support: California Public Interest Research Group (CALPIRG):
Consumers' Union; Motor Votors: Attorney Geéneral

Opposition: FPord Motor Co; General Motors Corp; Chrysler Motors;
Automobile Importers of America

Agsembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION

PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOL"TION
PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FTES?

PURPOSE

Existing law imposes various duties upon manufaciturers makin
express warranties with fespect to consumer goods, including the
duty to replace the goods or reimburse the buyer, as specified,
if the goods are not repasired to conform to those warranties
after a reasonable number of attempts, Existing law also
prohibits a buyer of such goods from asserting a presumption that
a4 reasonable number of attempts have been made to conform a new
motor vehicle, as sprecified, unless the buyer first resorts to a

third party dispute resolution process, as defined, following
notice that such a process is available,

{More)
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SENATE COMMITTEE ON JUDICIARY _ TR

Bill Lockyer, Chairsan gt ,ii;

1987-88 Regular Session a3y = i

AB.2037.(Tanner) - _ A
vikS; amendad June 11, | *

Hearing date: July 14, 1987
various Codes
TDT

L UUAE
el

NEW MOTOR VEHICLE WARRANTIES -

HISTORY

Source: Author

Prior Legislation: AB 3611 (1986) — Held in Senate
Appropriations Committee”
AB 1787 (1982) - Chaptered

support: California Public Interest Research Group (CALPIRG):

Consumers' Union; Motor Votors; Attorney General:

opposition: Ford Motor Co: General Motors Corp; Chrysler Motors;
Automobile Importers of America g

Assembly Floor Vote: Ayes 54 - Noes 20

KEY ISSUES

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOL™ ION

PROCESS?

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE
DAMAGES AND ATTORNEY'S FPZES?

PURPOSE

Existing law imposes various duties upon manufacturers making
express warranties with respect to consumer goods, including the
duty to replace the govds or reimburse the buyer, as specified,
if the goods are not repaired to conform to those warranties
after a reasonable number of attempts. Existing law also
prohibits a buyer of such goods from asserting a presumption that
a reasonable number of attempts have been made to conform a new
motor vehicle, as sprecified, unless the buyer first resorts to a
third party dispute resolution process, as defined, following
rotice that such a process is available.

(Bore)
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AB 2057 (Tanner)

Page 2 i
This bill would revise the provisions relating to warranties on

_ new motor vehicles to require the manufactiureér or its
teprasantative to replace the vehicle or

specjfied, if unable to conform the vehicle to theflppligﬁh;e.?"

express warranties after a reasonable number of attenmpts.. “The
bill would, en July 1, 1988, revise the definitions of "motor -

vehicle," "new motor vehicle," and “qualified third party-dispute

resolution process" and define the term “demonstrator” for- these’
purposes, and require the Bureau of Automotive Repair to ' *°
establish a program for the certification of third party dispute
resolution processes pursuant to regulations adopted by the New
Motor Vehicle Board, as specified. The bill would prohibit the .
sale or lease of a motor vehicle transferred by a buyer or a
lesser to a manufacturer for a nonconformity, except as
specified.

The bill would, on July 1, 1988, create the Certification Account
within the Automotive Repair Fund, to be funded by fees imposed
on manufacturers and distributors and colliected by the New Motor
Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

Existing law authorizes the award of court costs and attorney's
feeg to consumer who prevail in such actions, and would also
require the award of civil penalties, including treble damages,
against certain manufacturers, Existing law provides for the
digposition of moneys in the Retail Sales Tax Fund.

The purpose of this bill is to improve protections for vehicle
purchasers under the existing lemon law.

COMMENT

1., Existing lemon law

Existing law provides that a manufacturer who is unable to
service or repair consumer goeds, including motor vehicles,
55 that they conform to the applicable warranties after a
reasonable number of attempts, must either replace those
goods or reimburse the buyer. 1In 1982, the law was amended
by AB 1787 (Tanner), commonly referred to as the lemon law.

Specifically, it:

-Defines "reasonable number of attempts” for new motor
vehicles as either four or morle repair attempts on the same
major defect, or, more than 30 days out of service for
service/repair of one or more major defects, within the first
year or 12,000 miles of use.

(More)

ke restitutio@iﬁj,u?ww~
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AB 2057--contd -3-

offset by fees established by the bill. According to
BAR, a 13 cent charge per vehicle would generate up to
$300,000 (13 cents times 2.3 million vehicles estimated
to be sold in 1987). The bill, however, does not
provide an appropriation to cover program start-up costs
in the last half of 1987-88.

The NNVB would incur mfinor absorbable costs
working with the DMV to collect the fees, Additionally,
DMV would incur program start-up costs of $25,000 in
1987-88, decreasing to $7,000 annually thersafter.
These costs could be absorbed by DMV.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle rastitution settiements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/48
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AB 2057 (Tanner)

Page 3

2.

~Requires a buyer to notify the manufacturei directly of a
.continuing defect and to use a dispute resolution progiam
meeting specified minimum standards prior to. assertingithe
"lemon presumption® in a legal action to obtain a vehicle
‘replacement or refund. ' o

-Defines the "lemon presumption” as the "reasonable nuﬁper'of
attempts” in the paragraph above. I L

This bill would amend and clarify the lemon law. It would
establish a structure for certifying third-party dispute
mechanisms, requirements for certification and provide for
treble damages and attorney's fees to consumers who obtain a
judgement against a manufacturer who does not have a '
certified lemon law arbitration program.

Need for legisglation

The purpose of this bill, according to the author, iz to
gtrengthen existing lemon law, to eliminate inequities that
have occurred fruit thai law's implementation and to ensure
that owners of seriously defective new cars can obtain a
fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date
of the lemon law over four years ago, there have been
numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of
disputes regarding defective new vehicles, they have also
dileged that the dispute resolution programs financed by the
manufacturers are not operated impartially. Consumers have
complained of: long delays in obtaining a hearing (beyond the
prescribed 40-60 day time limit); unequal access to the
arbitration process; unreasonable decisions that do not
appear to exhibit knowledge of the lemon law's provisions or
provide an adequate amount of reimbursement even when a
refund decision is ordered.

Provisions of the bill

This bill would:

&) Require the Bureau of Autcmotive Repair (BAR) to:
certify the arbitration programs for resolution of
vehicle warranty disputes as requested: annually
recertify those programs cor decertify as inspection

{Mcre)

(800) 666-1917
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AB 2057 (Tanner) 4 5 .-;;‘ S

- P ETTIN NN V?'W‘_‘
Hes ., LEAEC S

warrants; notify the Deépartmen nﬂf Hpto:,ﬂ?pgg A
of thefailure of a manufactnr% ; Q ttibﬁt W:nw Byﬁi
branches to comply with afbltr't_‘ ! . _
1nvest1qate consumer complnints regarding quali
programs; and, submit’ a ‘biennia’ report.. to,thl-'
Legislature evaluating' the effe¢t1veness u! the:

Authorize BAR to charge feeés. to.he collect&d by. hi W
Motor Vehicle Board (NMVB) in- the DePartment ofjuntat'~

Vehicles (DMV), beginning July-i, 1988, from specif:
NMVB licensees, not to exceed. ‘$1- ‘{one: dolla:) a
new motor vehicle sold, leased, or distributed-
California. The fees would be deposited ifitg thﬁ
Certification Account of the Autﬂmotive Répair i

Require motor vehicle manufacturers to replac AefBctiv
vehicles or make restitution if the manutlcturer unr-_::.
unable to service or repair the vehicles after a’ -
reasonable number of buyer requests. The’ buyer.f;;
however, would be free to take restxtutiun in plac
replacement vehicle, : .

Specify what would be included in the replncem¢, A
refund option, ; i

~In case of replacement, the new motor vehicle nu;t be:
accompanied by all express and implied warranties.:’ Ihl'j
manufacturer would pay for, or to, the buyer the: l-nunt;:
of any sales or use tax, license and registration !ees.!
and other official fees which the buyer wouid be S
obligyated to pay in connection with the replacengnt. ,.,3
plus any incidental damages the buyer would be antitled
to including reasonable repair, towing, and rental car
costs,

-In case of restitution, the manufacturer must pay the
actual price paid including any charges for
transportation and manufacturer-installed options, sales
tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the
buyer would be determined as prescribed and could be
subtracted from the total owed t- the buyer.

Clarify that the vehicle buyer could assert the "lemon

presumption™ in any civil action, small claims court
action or other formal or informal proceeding.

(More)
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AB 2057 (Tanner)

f) Set forth a qualified third party ﬂ;gpugginenplutibnf?ﬁ
process and require compliance with the minimum B
requirements of the Federal Trade Comitission (FTC) for
informal dispute settlement procedures as defined on -
January 1, 1987. ' o

.g) Amend the definition of a "new motor vdhicli" which ﬁ;?
covered by the lemon law to include dealer-owned '
vehicles and demonstrator vehicles.

h). Prevent a vehicle repurchased by a manufacturer under
the lemon law from being resold as a used car unless the
nature of the car's problems were disclosed, the .
problems were corrected, and the manufacturer warranted
that the vehicle is free of those problems for one year.

i) Reguire the Board of Equalization to reimburse the _
manufacturer in an amount equal to the sales tax paid’
for vehicles for which the manufacturer provided the

specified refund to the buyer.

(800) 666-1917

§) Provide for awards of treble damages and reasonabie
attorney's fees and costs if the buyer were awvarded a
judgement and the manufacturer did not maintain a
qualified third party dispute resoclution process as
established by this chapter.

Ovposition

Opponents of the bill state that the number of consumers
dissatisfied with the current arbitration process is small
relative to the number of arbitrations. They do not object
to most of the provisions which update the lemon law,
however, they strenuously object to the provisions for treble
damages and an award of attorney’'s fees to consumers. They
feel this creates an improper incentive for consumers to hire
an attorney to go to court over procedural issues. They feel
treble damages, usually associated with gross and willful
wrongdoing, would set a dangerous precedent by making
consumers eligible for a financial windfall by the sole fact
that a new car manufacturer may not have a certified lemon

law arbitration program.

‘.:"/ LEGISLATIVE INTENT SERVICE
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a. General Motors

GM opposes the provisions of this bill because it would
formalize the manufacturers' heretofore voluntary
arbitration procedures to such an extent that the

{More)
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AB 2057 (Tanner)

. Page 6

T 53
arbitrator would need to be trained in the specifics,of: ;
the lemon Law. They contend the bill would make them
liable unreasonably for treble damages and the buyer’ "
attorney's fees if a layman arbitrator untrained -inthe
law, misapplied the lemon Law. GM has approximately
1,000 arbitrators in California, only 250 of whom are

attorneys.

b. Automobile Importers of America

AIA which includes most European and Asian vehicle
manufacturers selling cars in California, opposes the
state certification, treble damages and attorneys' fee
award provisions of the bill. They view the
certification provisions as creating a new bureaucratic
process for the manufacturers' voluntary lemon law

programs.

AIA feels the creaticn of a certification process and
imposition of treble damages and attorneys' fees against
manufacturers who fail to establish or maintain a
certified program, if a consumer wins in court, would be
unwarranted and unconstitutional.

In general, opponents of the bill argue that the intent of
arbitration programs such as GM's, which predates the lemon
law, is that they be voluntary, informal, nonlegal, and
easily understood by the consumer procedurally.

Possible alternative provisions

Ag an alternative to the bill'‘s current provisions for
mandatory treble damages and attorney's fee awards, the court
could be given discretion to award those items where the
eituation was appropriate and such were warranted. Further,
the award of treble damages could be restricted to cases
involving "substantial violations™. Such a compromise would
satisfy the consumer’s interests and retain a method to
compel the manufacturers meaningful participation in the
certification process. Finally, a key issue which should be
considered, is whether a manufacturer must bhave a certified
dispute rescolution program to avoid the imposition of treble

damages and attorneys' fees.

Y Y Y Y 2221
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20939

Asesndwent 3
on page 6, line 18, after “survey" incert:

by the bureaun

Amendmant &
on page 7, strike out lines 27 to &9, inclusive,

and inzert:
preceding calexndsr year, and shall

Aaendnent 5
On page 14, lipe 7, after "orders® inzert:

, wnder tha terss of this chagpter,

Aaandneant &
On page 14, strike oat 1liae 17 amd insert:

(G} Sakes ianto accomst, ia rendering decisions,
all legal and equitable factors, imcladiag, bat mot
Jinited to, the writtes warranty, the

Asendneat 7
On page A, lise 22, strike oat "aad this

chapter® and inzert:

this chapter, aad aay other agaitalle consideratioas
appropriate im the circeusstances

Avenduneat 8
On page 18, lises 34 asd 35, strike oat =, or &b
eaployes, agent, or dcaler for the sanafactarer;:®

AUG 20 1987 87232 18:24-

ARCORD @ 40 bP: 'é'uhs?;'mtﬁg“" PAGE NO. 1
AHENDBENTS TO ASSEMELY BILL NO. 2057
AS ANENDED IN SEMATE AODGUST 17, 1987
Asendaent 1}
On page 5, lime 21, after “ia" insert:
substantial
Aaendmwent 2
¢s page 5, lipe 23, after "ia™ insert:
sulkstantial
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RECOED # S0 BPF:

kigp@neﬁggﬂ =

Oon page 14, lines’ 37:and 36, strik

formsal or inforaal diacnlhiénifjlld tﬁgiglff'
substantively in the aerits of iyy diai§§§
Amendmeat ‘10 T TR PRI

on page 34, line 39, ‘strike out ®egquasliy®.asd.’’

insert: . : LG g

also. MNothing in this pltlﬂ!lﬂﬁﬁp!ﬂhihifﬂ‘lﬂf~
as arbitration board froa decidiag a dispute '

Asendnent 11 : T

On page 14, strike oat liaa &0, oa page

strike oat lines 1 to 12, inclusive, is lise 1), sl
oat ®({J)" and insert: S

{1}
Anaadaent 12 TS
On page 15, liaes 36 ard 37, strike cat "as’ the
result of a sonconformity™ aad iasert: RS
pursuvant to paragraph {2) of sabdivizioa (4}

Azendsent 13 L
Ooa page 18, liae 1, atrike gut the comsa asd:

iasert:
and
Aacadatat 14 ,
On page 18, liae 2, after the second "and®
insart:

say) recover
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"“state Capitol, Room 4146 Finance. . . Tannet e
Sacramento, CA 95814 ; e k
SPONSORED CRELA ,
' 3 “ABL361 (1
BTLL SUMMARY P TN, TSR 5

e
P

Sally-Tainer

e

AB 2057 requires the Bureau of Automotive Repair (BAR) to:cervify't
arbitration processes that require manufacturers, to-replace’or provid
restitution for manufactured defective véhicles.. The: New Motor/Vehic
(NMVB) is required to administer the collection of fees to fy 5t
by BAR from the certification activity. Fees would be depos]
Certification Account of the Automotive Repair’ Fund out of whi
would be funded. -

SIMMARY OF CHANGES
This version of the b1l makes minor technical and Wo:»rd'lm;1:!'1&!1;&*5‘I'vt'o.':_n‘t:l'uelr

previous analysis of the RN 87 016489 version which do not change our: position.

SUMMARY OF COMMENTS

This bil1l improves remedies available to dissatisfied new !Eir‘;pyycts nder’
current law at nominal increases in costs to the State. " S

FTSEAL SUMARY<-STATE LEVEL TR
S0 (Fiscal Impact FA _Ygar) e
Code/Department LA (Dollars in sands) 7, S
Agency or Revenue Co T ¥4
Type RV FC__ 1987- F 1988-89 FC_ 1989-90""Fung :
0860/80E W™ S 1J%o- ‘c's _%1' 3 —§1 60 l'-;"gl-'
1149/Retall Sales Lo e ey
and Use Taxes RV U ~73 U -145 U ~145 . 001/GF
1150/BAR 0 C 158 C 293 C _293:: - 499/Cont .
o AgCRL
1200/Mis. Fees RV U 150 U 300 U 300 499/Cont
Acct.
27480/DMY s0 C 33 C 7 C 7 O54/WMVB
Impact on State Appropriations Limit--Yes
POSITION: Department Director Date

Neutral

Principal Analyst Date Program Budget Manager ODate Governor's Gffice
0(223) R. Baker Wallis &, Clask s/ .. / Position noted
; wA gy 40" tor N AL 5;'2-"'57 Position approved

e L L '

eSSl Position d\sapproved
£3:BN1/0064A 7 TOASC by: ___ date:
BILL AMALYSIS form DF-43 (Rev O3/RT  Buff)
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) ' Form_DF-43

AUTHOR " AMENDMENT OATE "BILL NOMBER
Tanner gugu;t.zg;;{ﬁﬂif ~ AB 2057
ANALYSTS

A. Specific Findings

Under current law, the New Motor Veliicl¢ Board (NMVB) in the Department of
Motor Vehicles (DMV) is required to, ‘among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current-law aithorizes the MMVB to require
tnose persons to pay a fee to DMV for the issuance or renewal of a license
to do business. :

AB 2057 requires every manufacturer of new motor vehicles, beginning July
i, 1988, to report sales or leases annually *o the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund. for deposit of
those fees. The bill requires each applicant for a licerte to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicie sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have mnufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repatr Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbiiration programs offered
by auto manufacturers or other entities pursuant to current “lemon law“,
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitvation programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, 1n accordance with
specified regulations. The bill would require the bureau to wmonitor and
jnspect the programs on a regular basis to assure tontinued compliance.

Under current law, a manufacturer who s unable to service or repalr
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable nuwber of attempts, as specified, is
required to either replace the vehicle or retmburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu oF
replacement. The bi11) would requive that when a vehicle is replaced or
restitution is made by the sanufacturer. the buyer may be required to
reisturse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
v the buyer.

{Continued}
£):Sal 'OO68A 10850
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BILL ANALYSIS/ENROLLED BILL REPORT--(Continued:
"y RNERDHENT DRTE;, =

5 .r,.:»'?.n«y.
Tanner Augdsiﬂzst;19€};ég
ANALYSTS. R
A. Specific Findings (Continued) ”.r:.iﬁi:~ s

There are a number of bills related to ‘this issue including. the fe

o AB 3611 (1986) contained language similarito this b1y
requirements for reporting vehicles sold-and collection
conjunction with issuance of renewal of the occupational~
DMV to fund a certification program. . .= .

o AB 2050 is a current bill that wouid. revise provisions relating: to: the
manufacturer's replacement of, or restitution for, a vehicle inglyding
a requirement for the manufacturer to pay sales tax, ticense and: " -
registration fees on the replacement, or an equivalent amount-in ... .

restitution. It would also provide for reimbursement féqﬁéth.“Stqﬁdf-
of the sales tax involved. Lt o

© SB 71 §s a current bill that would reqiire a manuficturér (o’ :
registration fees and sales tax On a replicement vehicleior: to add & N
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax. S

o SB 228 is a current bill that would extend warranty or service’
contracts on repairs, repaired parts, affected related parts or
components which were repatred under the terms of a warranty or -
service contract.

Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufactyrers matntain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bil} based on the nusber of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

He have not been able to verify or disprove this estimate. HWe assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paitd.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x  $600
Potential Sales Tax Refund $745_200

On this basis. we estimate an annual $145 000 revenge loss to the General
Fund.

CJ:5W3/0064a /10450
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Tanner

ANALYSIS™ - .
B. Fiscal Analysis (Continued):

According to DMV, the NMVB would ?nqurTbnégt
in 1987-88, and ongoing costs of $7,000 anr

According to the Board of Equalization
would be incurred as a result of 'this b
within existing resources.

DCA and BAR staff estimate this bill‘s. 1987
$158,000 and 2 PYs, and annual costs thersafta
This provides for a program supervisor, ‘one staff. eac
and Los Angeles, and one clerical. Finance; however, ha
opportunity to review specific worklcad Information rela
proposed program. Therefore, we believe: that any additi
should be justified through the 1988-89 budgetary proces
Based on information provided by staff of DMV, DCA and BAR,. we'd
that a fee of $0.15 and $0.13 per vehicle sold 1n 1987-88. and /Y388-93
respectively, or $300,000 annually wiil be required to fund - G
thic program. o T

E

-
~
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RECORD & 40 BF:

ANENDMENTS TO ISSIIBL!'!ILL §O.. 2053
AS ANENDED IN SENATE AUGUST 25, 1987

On page
- sukstantial

On page
substantial

On page
substantial

Om page
sukstantial

subatantial

Oa page
sabstantial

On page
salkatastial

On page
sukstantial

Oa page
saubstantial

3,

&,

L

5,

Sy

Asendaent 1
lime 37, after *in® insert:

Aaandaent 2 @ o:
line 12, after "in® ingert: o

Anandment 3
line 20, after "ia" insert:

Adashdasat &
lina 36, after "in® imnert:

Amandasat 5
line 39, after "is* imsert:

Aaendaent &
line 1, after *ia” iasert:

Ansndment 7
line 18, after “ia®" iasert:

dasndaent 8
line 35, after "in" imsert:

daexdsuat 9
liae 2, after the secosd "ia™ imsert:

1
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30543 47240 12:29
EECORD & 50 BP: . RN 87 023062 PAGE ¥O. - 2 -

Asnendasat 10
Oon page 17, line 12, strike out "hbe as follows®

and insert:

iaclude the rights of replaceasat or ceisbursesent as set
forth in subdivision (d4) of Sectiom 1793.2, snd the
following

Amendment 11
Oa page 19, line 28, after "SEC. 6.% insert:

Sectiop 7102 of the Reveaus asd Tazation Code is ameaded
to read:
7102. YThe somey ia the fumd shall, mpoa order

of the Costroller, be drawa therefrom for refunds uader
this part, aad purssaat 3o Section 1793.25 af the Civil
cgde, or be traasferred ia the followimg mabDper:

@) (1) All reveauss, leas refunds, degtived
under this part at the 8378 perceat rate, iacluding the
ispositios of sales aad use tazes with gempect to the sale,
storage, use, or other cossumption of sotor wehicle fuel
which mould mot have beep received if the sales and use
tasz rate had bees 5 parcest aad if motor vehicle tuel, as
defised for purposes of the Botor Yehicle Fuel Licemse Tax
Law (Part 2 (commencing witk Section 7301)), had been
exeapt froe sales aad use taxes, shall be estisated by the
State Board of Equalizatios, with the coRCerreace of the
Departmseat of Pimasce shali be transfarred dsring each
fiscal year to the Traasportatios Plasaiag sad Developaeat
Accoant ia the State Iraasportatioa Fumd for appropriations
pursuaat to Sectiom 99312 of the public gtilities Code.

(2) If the amoant trassferred parsuast to
paragraph (1) is loss thaa one hundred tea gillion dollars
{$110,000,000) im any fiscal year, s additiosal asouat
equal to the differesce betweea one huadred tea sillios
dollars ($110,000,C00) and the asounst S0 transferced shall
be traasferred, to the exteat fuads are availaile, as

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

follown: N

(A) For the 1986-87 fiscal year, from the '

General Feumd. ‘:::
[}

{(B) Por the 1987-88 and each subsequent fiscal
year, froa the state reveases dus to the ispositios of
sales and use tazes c» fuel, as dufised for gurposes of
the Use Puel Taz law (Part 3 {commencimg with Section

8601)) .
(b) The follovimd PeLCeRidqe of She smoeat ef
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t the sale ok dae of yhich 4
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jd) The estimate required by aisdalon i+
mm‘inn (a) 304 ib) shall be basad oa taiable . -
transactioas occurring during a calendar year, and the
transfers required by ssbidivieiea -fo) : as - fal aad

shall be made deriag the fiscal year that CONRGSCAS .

during that sawe calemdar year. Transfers requited by
paragraphs (1) aad (2) of ssbdivisioa {a) apd subdivisien
4kl shall be sads guacterly. '

SEC. 7.

Aasndaant 12
o page 21, below lias 1, iasert:

SEC. 8. The sam of tweaty-five thousand three
huadred thicty-four dollars ($23,338) is hereby ‘
appropriated froa the fuads deposited, pursuast to Saction
3016 of the Vehicle Code, im the sotor Vehicle Account ia
the State Transportatioa Pumd to the New Hotor Vekicle
Board for the parpose of reisbsrsimg the Departaemt of
Notor Vehicles for its expeases is isgleseating Section
9889.75% of the Busimess and Fxofessions Code.

{(b) The ascast appropriated by subdivision {(a)
shall be repaid, plus interest, froa the Certificatios
Accouat ia the Astomotive Bepair Puad in the 1988-89%9
fiscal year, as provided iz subdivisios (c)}. 17The jaterest
shall be charged at the crate eiarsed by the Fooled Hoaey
Investeeat Accoust ia the Geaeral Fand duriag tha period
frcm Jamsary 1, 1988, uatil the date the transfer of fuads
regeired by ssbdivision (c) takes place and shall be paid
for that sase periocd of tise. The Beureas of Awtonotive

SF1318
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Repair shall take imto gcconng;iﬁ%{;&dﬁii‘.,,;ﬂtg 3 b
the smount appropriated by aobggylgiop'(a),:y;gp%t;t@:p:&.

tied ia
”*!ﬁ""-

- in detersining the dollar amount’ per vehicle sp
- gubdivigion (<) of Sectiopn 988%.75 of the Busl

Professicons Code. B I

¢c) The sua of tuenty-five thousay:
boadred thirty-fosr dollars ($25,338), ples.
as shall be aeeded to pay the isterest reguit
subdivision (b), shall be tramsferred gros the
Certification Account ia the 1g§6iyt1v§:;pp§ir_zf o the
Sotoxr Vehicle Accomat in the State Icamsportition:Pum( '
dering the 1988-89 fiscal pear. ‘ghe trsasfer: shal e ia
repayaeat of the amount appropridted parssast: to: S
aubdjivision (a), plus lntez-lt'hq'tcghi:gl”t{;ii;@,p&:iou'
(b), and shall be deposited is the Hotor Vehicle:-Account"”
to the credit of the fumds duposited im that accol t
pursuant to Sactios 3016 of tha Vekicle Codes /7. T

If the asouat used by the New Hotor 10
Board to reisburse the Departaeat of sotor ¥Vekicies I
its czpenses in inglensnting Sectios 9889.75 of the S0
gusiness and Profsssions Code iz less than the nsomat =~
appropriated by subdivision (a), the waased ‘poriisn of the
apgropriation shall revert to the Sotor Vehicle Accouat
and the asount tramsferred by this subdivisian ahall be
reduced to the asount actually used by the Hew figtor.
Yehicle Board to Ceinburse tha [epartmeat of fiotor
Vehicles, plus the interest oa that ancunt.

This sebdivisios shall becoss operativa on July

(800) 666-1917

i1, 19584. .
SEC. 9. The amendneat of sabdivisios {b) of
sectiom 1798 of the Civil Code wads at the 1987-88 ‘Beguiar
<ession of the lagislature does aot coastitate 2 change ia,
put is declaratory of, existiag law. .
spc. 10. Sectiom 6 of this kill imcorporates
asdaduants to Sectios 7102 of the Reveass and Taxations
Code proposed by both this bill asd AP 276. 1t shall oaly
becose opecative it (1) both bills aze enacted asd becose
sffactive oa or before Jamsary 1, 1988, (2) each bill
asends Sectioa 7102 of tha Esvense and Tazatios Code, snd
) (3) thim bill is esacted after AB 276, in whick case
i sectios 5 of this bill sbal% aot becose operative.

/ LEGISLATIVE INTENT SERVICE
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Appropriations Fiscal:Summary

Author: Tanner Amended: /25787  Bill: AB,2057
snd as further proposed to be amended (LCR #23062) — ———— -

Hearing Date: 8/31/87

Susmary Prepared By: Joff Arthur
s . B R e O
Bill Summary: L

AB 2507 would require the Bureau of Automotive Repair to "

establish a program for certifying disputeé resolution . .~

processes involving new motor vehicle warranties. BAR would
be authorized to impose a fee, up to $1, for each new motor
vehicle sold, etc. after 7/1/88 to meet program costs. BOE
would be required to reimburse a manufacturer who reimbursed
sales tax collected on a defactive vehicle. The bill would
lppro?rhte $25,334 from funds reservec for the New Motor
Vehicle Board in the Motor Vehicle Account to the Dept. of -
Motor Vehicles for its costs incurred in coliecting the fee.

B s T e *mmwaw e fededriink -0 ek

Fiscal Impact by Fiscal Year
{Dollars in thousands)

WMMMM

JUD. vote: 9-0°

BAR $158 $293 $293 C::‘t:ificat.
t
() 1) $25* $7 $7 Hotor Veh.
Acc't
* Offset by fees rac’d in FY 88-89.
AOE 0 2 -emeeee Minor-««==-~ General
Ravenue 0 $300 $300 Certificat.
Acc’t
Sales tax 0 -—-<Unknown loss--- General

melt*ﬂitttitiili
STAFF COMMENTS:

The only costs not offset by fees are BAR's startup costs
during ¢Y B7-88.

_ s

PR A

¢

[ ]
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Legislative Analyst
August 28, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Senate August 25, 1987
1987-88 Session

Fiscal Effect:

Cast: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually

: thereafter to the Certification

Account in the Automotive Repair Fund
created by this bill) to implement a
fspute resolution certification
program; beginning in 1988-89, costs

would be fully offset by faes.

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

(28/52/8 'wy) £502 BY

Analysis:

Ihis bill requires the Bureau of Automotive

Repair (BAR) to establish a program to certify third
party dispute resolution processes for automobile
warranty disputes. The certification program would
becope operative July 1, 1988 and would primarily
involve. vehicle manufacturers, distributors, and
dealers.” Moreover, the bill also would change current

: law pertaining to vehicle warranty nrocedures and

! restitution.

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE
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AB 2057--contd -2-

Specifically, the bili:

¢ Authorizes BAR to revoke or suspend any
arbitration program if it does not meet
spacified standards and requires the bureau
to (1) notify the Depirtmant of Motor
Vehicles (DMV) of failures of manufacturers,
distributors, or their branchas to comply
with arbitration decisfons, and (2) provide
the Legislature with a biennial report
evaluating the effectiveness of the program.

e Authorizes BAR, effective July 1, 1988, to
chaige fees, up to $1 par new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. These Tees would be collected
by the New Motor Vehicle Board (NNVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund.

e Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective

vehicle.

Eiscal Effect

We estimate that the BAR would incur pn?rn
start-wp costs of up to $158,000 in 1987-88 (ha f-ysar)
and increasing to $293,000 anmually thereafter.
Beginning in 1983-89, program costs would be fully

L —————————

(800) 666-1917
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Legislative Analyst
May 30, 1987 .

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Assembly May 13, 1987 and
As Proposed to be Further Amended by LCR No. 016489
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) for the Bureau
of Automotive Repair to resolve
automobile warranty disputes; costs
after 1988-89 would be fully offset by
fees. -

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle
manufacturers.

Analysis:

This bill requires the Bureau of Automotive
Repair (BAR) to establish a program for the resolution
of automobile warranty disputes. The program would
primarily involve vehicle manufacturers, distributors,
and dealers. Moreover, the bill would also change
current law pertaining to vehicle warranty procedures
and restitution. :

LIS - 14a

(687910 °"ON 421 B [8/€1/S -wy) LS02 4V

(800) 666-1917
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AB 2057--contd -2-

Specifically, the bill:

Requires BAR to (1) certify the arbitration
programs for resolution of vehicle warranty
disputes, (2) authorizes the bureau to revoke

or suspend any arbitration program if it does

not meet specified standards, (3) notify the
Department of Motor Vehicles (DMV) of
failures of manufacturers, distributors, or
their branches to comply with arbitration
decisions, and (4) provide the Legislature
with a biennial report evaluating the
effectiveness of the program,

Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. Such fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund, and

Requires the State Board of Equalization
(BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the
buyer as part of restitution for a defective

vehicle.

Fiscal Effect

The BAR indicates it would incur program start-up
costs up to $158,000 in 1987-88 (half-year) and
increasing to $293,000 annually thereafter. Beginning

(800) 666-1917

?
O"
%

" LEGISLATIVE INTENT SERVICE
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AB 2057--contd -3-

in 1988-89, program costs would be fully offset by fees
established by the bill. According to BAR, a 13 cent
charge per vehicle would generate up to $300,000 (13
cents times 2.3 million vehicles estimated to be sold in
1987). The bill, however, does not provide an

appropriation to cover program start-up costs in the
last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $33,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to

manufacturers in vehicle restitution settlements.

Moreover, sales tax reimbursements would resylt in an
unknown revenue loss to the General Fund.

83/s8

(800) 666-1917
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Legislative Analyst
August 28, 1987

ANALYSIS OF ASSEMBLY BILL NO. 2057 (Tanner)
As Amended in Senate August 25, 1987
1987-88 Session

Fiscal Effect:

Cost: Up to $158,000 in last half of 1987-88
increasing to $293,000 annually
thereafter to the Certification
Account in the Automotive Repair Fund
(created by this bill) to implement a
dispute resolution certification
program; beginning in 1988-89, costs
would be fully offset by fees.

Revenue: 1. Up to $300,000 in fee revenues
annually to the Certification
Account beginning in 1988-89.

2. Unknown revenue loss to the
General Fund annually from sales
tax reimbursements to vehicle

%/ LEGISLATIVE INTENT SERVICE( /g /899%808n 917502 av

manufacturers.
Analysis: ™%
":-‘
This bill requires the Bureau of Automotive o

Repair (BAR) to establish a program to certify third
party dispute resolution processes for automobile
warranty disputes. The certification program would
become operative July 1, 1988 and would primarily
invoive. vehicle manufacturers, distributors, and
dealers.>-Moreover, the bill also would change current
law pertaining to vehicle warranty procedures and
restitution.

LIS - 14b

1326



AB 2057--contd -2-

Specifically, the bill:

® Authorizes BAR to revoke or suspend any
arbitration program if it does not meet
specified standards and requires the bureau
to (1) notify the Department of Motor
Vehicles (DMV) of failures of manufacturers,
distributors, or their branches to comply
with arbitration decisions, and (2) provide
the Legislature with a biennial report
evaluating the effectiveness of the program.

(800) 666-1917

® Authorizes BAR, effective July 1, 1988, to
charge fees, up to $1 per new motor vehicle
sold, leased or distributed by manufacturers,
distributors, or their branches to fund its
program costs. These fees would be collected
by the New Motor Vehicle Board (NMVB) in the
Department of Motor Vehicles and deposited
into the Certification Account created by
this bill in the Automotive Repair Fund.

i ® Requires the State Board of Equalization

; (BOE) to reimburse the manufacturer of a new
motor vehicle any sales tax returned to the s
buyer as part of restitution for a defective ' ga®

vehicle. H

jscal Effect

We estimate that the BAR would incur program
start-up costs of up to $158,000 in 1987-88 (half-year)
and increasing to $293,000 annually thereafter.
Beginning in 1988-89, program costs would be fully

. ::’ LEGISLATIVE INTENT SERVICE
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AB 2057--contd 7 -3-

offset by fees established by the bill. According to
BAR, a 13 cent charge per vehicle would generate up to
$300,000 (13 cents times 2.3 million vehicles estimated
to be sold in 1987). The bill, however, does not

provide an appropriation to cover program start-up costs
in the last half of 1987-88.

The NMVB would incur minor absorbable costs
working with the DMV to collect the fees. Additionally,
DMV would incur program start-up costs of $25,000 in
1987-88, decreasing to $7,000 annually thereafter.

These costs could be absorbed by DMV.

The BOE would incur unknown, probably minor,
absorbable costs to reimburse sales taxes to
manufacturers in vehicle restitution settlements.
Moreover, sales tax reimbursements would result in an
unknown revenue loss to the General Fund.

83/s8

Y/
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THIRD READING

Bill No. AB 2057
SENATE RULES COMMITTEE _
Author: Tanner (D)
Office of
Senate Floor Analyses Amended: 9/4/87 in Senate
1100 J Street, Suite 120
445-6614 Vote Required: 2/3
Committee Votes: Senate Floor Vote:

3 : =
lanist
[ Keene | 7 Avala -
| Marks [ Boatwright |
Petris Campbell N
Presley Deddeh
Richardeon Dills
Roberti [ el Kee:e B e
Jorres [ Lockyer .
[Watson | (Maddy .
avis (VC) . .~ everly (VC) : s
ckyer (Ch) slevy (Ch)
.
o LUK 2 4
4

Assembly Floor Vote: 54-20, p. 2929, 6/22/87

(800) 666-1917

SUBJECT: Warranties: new motor vehicles

SOURCE : Author

DIGEST: This bill provides that the vehicle manufacturers' voluntary dispute
resolution procedures be replaced by a state certified dispute resolution
process.

This bill also provides that should a vehicle manufacturer be liable to a buyer
for treble damages and attorney's fees.

ANALYSIS: Existing law imposes various duties upon manufacturers making express
warranties with respect to consumer goods, including the duty to replace the
goods or reimburse the buyer, as specified, if the goods are not repaired to
conform to those warranties after a reasonable number of attempts. Existing law
also prohibits a buyer of such goods from asserting a presumption that a
reasonable number of attempts have been made to conform a new motor vehicle, as
specified, unless the buyer first resorts to a third party dispute resolution
process, as defined, following notice that such a process is available.

This bill would revise the provisjons relating to warranties on new motor
vehicles to require the manufacturer or its representative to replace the
vehicle or make restitution, as specified, if unable to conform the vehicle to
the applicable express warranties after a reasonable number of attempts. The
bill would, on July 1, 1988, revise the definitions of "motor vehicle," '"new
motor vehicle," and "qualified third party dispute resolution process" and
define the term "demonstrator" for these purposes, and require the Bureau of

Automotive Repair to establish a program for the certification of third party

LIS-15
CONTINUED

Y
¢
%
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AB 2057
Page 2

dispute resolution processes pursuant to regulations adopted by the New Motor
Vehicle Board, as specified. The bill would prohibit the sale or lease of a
motor vehicle transferred by a buyer or a lesser to a manufacturer for a
nonconformity, except as specified.

The bill would, on July 1, 1988, create the Certification Account within the
Automotive Repair Fund, to be funded by fees imposed on manufacturers and
distributors and collected by the New Motor Vehicle Board, to be expended upon

appropriation by the Legislature to pay the expenses of the bureau under the
bill.

Existing law authorizes the award of court costs and attorney's fees to consumer
who prevail in such actions, and would also require the award of civil
penalties, including treble damages, against certain manufacturers. Existing
law provides for the disposition of moneys in the Retail Sales Tax Fund.

This bill provides that $25,334 be appropriated from deposited funds, as
specified, in the Motor Vehicle Account in the State Transportation Fund to the

New Motor Vehicle Board for the purpose of reimbursing the Department of Motor
Vehicles.

This amount will be repaid, plus interest, from the certification account in the
Automotive Repair Fund.

The purpose of this bill is to improve protections for vehicle purchasers under
the existing lemon law.

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the applicable
warranties after a reasonable number of attempts, must either replace those
goods or reimburse the buyer. In 1982, the law was amended by AB 1787 (Tanner),
commonly referred to as the lemon law. Specifically, it:

—- Defines '"reasonable number of attempts" for new motor vehicles as either four
or more repair attempts on the same major defect, or, more than 30 days out
of service for service/repair of one or more major defects, within the first
year or 12,000 miles of use.

—— Requires a buyer to notify the manufacturer directly of a continuing defect
and to use a dispute resolution program meeting specified minimum standards
prior to asserting the "lemon presumption" in a legal action to obtain a
vehicle replacement or refund.

-- Defines the "lemon presumption” as the "reasonable number of attempts" in the
paragraph above.

—- This bill would amend and clarify the lemon law. It would establish a
structure for certifying third-party dispute mechanisms, requirements for
certification and provide for treble damages and attorney's fees to consumers

. who obtain a judgement against a manufacturer who does not have a certified
lemon law arbitration program.

CONTINUED

(800) 666-1917
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AB 2057
Page 3

This bill would:

a)

b)

c)

d)

e)

f)

g)

h)

Require the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested; annually
recertify those programs or decertify as inspection warrants; notify the
Department of Motor Vehicles (DMV) of the failure of a manufacturer,
distributor, or their branches to comply with arbitration decisions;
investigate consumer complaints regarding qualified programs; and, submit a
biennial report to the Legislature evaluating the effectiveness of the
program.

Authorize BAR to charge fees to be collected by the New Motor Vehicle Board
(NMVB) in the Department of Motor Vehicles (DMV), beginning July 1, 1988,
from specified NMVB licensees, not to exceed $1 (one dollar) for each new
motor vehicle sold, leased, or distributed in California. The fees would be
deposited into the Certification Account of the Automotive Repair Fund.

Require motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer were unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer, however,
would be free to take restitution in place of a replacement vehicle.

Specify what would be included in the replacement and refund option.

~— In case of replacement, the new motor vehicle would be accompanied by all
express and implied warranties. The manufacturer would pay for, or to,
the buyer the amount of any sales or use tax, license and registration
fees, and other official fees which the buyer would be obligated to pay
in connection with the replacement, plus any incidental damages the buyer
would be entitled to including reasonable repair, towing, and rental car
costs.

-- In case of restitution, the manufacturer would pay the actual price paid
including any charges for transportation and manufacturer-installed
options, sales tax, license fees, and registration fees plus incidental
damages. The amount directly attributable to use by the buyer would be
determined as prescribed and could be subtracted from the total owed to
the buyer.

Clarify that the vehicle buyer could assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

Set forth a qualified third party dispute resolution process and require
compliance with the minimum requirements of the Federal Trade Commission

(FIC) for informal dispute settlement procedures as defined on January 1,
1987.

Amend the definition of a "new motor vehicle" which is covered by the lemon
law to include dealer-owned vehicles and demonstrator vehicles.

Prevent a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems were
disclosed, the problems were corrected, and the manufacturer warranted that
the vehicle is free of those problems for one year.

CONTINUED
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AB 2057
Page 4

i) Require the Board of Equalization to reimburse the manufacturer in an amount

equal to the sales tax paid for vehicles for which the manufacturer provided
the specified refund to the buyer.

j) Provide for awards of treble damages and reasonable attorney's fees and
costs if the buyer were awarded a judgement and the manufacturer did not
maintain a qualified third party dispute resolution process as established
by this chapter, with specified exceptions.

The author worked with the Ford Motor Co., General Motors, and Honda, as well as
Automobile Importers of America, to amend this bill to remove their opposition.

These companies are now neutral.

Prior Legislation

AB 1787 (Tanner), Chapter 388, Statutes of 1982, passed -the Senate 28-4.

AYES (28)—Senators Ayala, Beverly, Boatwright, Campbell,
Carpenter, Davis, Dills, Ellis, Foran, Greene, Holmdahl, Johnson,
Keene, Marks, Mello, Montoya, Nielsen, O'Keefe, Petris, Presley,
Rains, Robbins, Roberti, Russell, Sieroty, Stiern, Vuich, and Watson.

NOES (4)—Senators Richardson, Schmitz, Seymour, and Speraw.

FISCAL EFFECT: Appropriation: Yes Fiscal Committee: Yes Local: No

SUPPORT: (Verified 9/4/87)

Attorney General

Chrysler Corp.

Motor Voters

California Public Interest Research Group
Consumers Union

ARGUMENTS IN SUPPORT: The purpose of this bill, according to the author, is to
strengthen the existing lemon law, to eliminate inequities that have occurred
from that law's implementation and to ensure that owners of seriously defective
new cars can obtain a fair, impartial and speedy hearing on their complaints.

The author and proponents state that since the effective date of the lemon law
over four years ago, there have been numerous complaints from new car buyers
concerning its implementation. While these complaints reflect continued
dissatisfaction with the manufacturer's own resolution of disputes regarding
defective new vehicles, they have also alleged that the dispute resolution
programs financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the prescribed
40-60 day time limit); unequal access to the arbitration process; and
unreasonable decisions that do not appear to exhibit knowledge of the lemon
law's provisions or provide an adequate amount of reimbursement even when a
refund decision is ordered.

CONTINUED
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ASSEMBLY FLOOR VOTE:

~ Assembly Bill No. 2057 passed by the following vote:

- Agnos

. Areias
Bane
Bates

- Bradley

* Bronzan
Calderon
- Campbell
Chacon
Clute

" Condit

 Connelly

" . Cortese
"~ Costa

© Allen

Bader

Baker

Brown, Dennis
Chandler

Eastin
Eaves -

‘Elder

Farr
Felando
Floyd
Friedman
‘Frizzelle
Grisham
Hannigan
Hansen
Harris
Hauser
Hayden

Ferguson
razee
Harvey
Hill -
Johnson

AYES—54
Hughes
Isenberg
Johnston
Katz
Kelley
Killea
Klehs
Leonard
Leslie
Margolin
Moore
O’Connell
Peace
Polanco

NOES—20
Jones
Lancaster
Lewis
Longshore
McClintock

Bill ordered transmitted to the Senate.

RJG:1m 9/4/87 Senate Floor Analyses

Roos

Roybal-Allard

gher '
peier

Statham

Stirling

Tanner

Tucker

Vasconcellos

Waters, Maxine

Waters, Norman

Mr. Speaker

Quackenbush
Wright
Wyman

AB 2057

Page 5
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

Date: September 10, 1987

Bill No: _Assembly Bill 2057 Date Amended: 9/4/87
Author: Tanner Tax: Sales and Use
Position: Neutral Related Bills: AB2050/SB71
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
[ ] .We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis.
[X] See Comments
COMMENTS:

The September 4, 1987 amendment incorporates certain
provisions of Assembly Bill 276 in order to prevent this bill

from chaptering out the amendments made by Assembly Bill 276 in

the event that it is enacted prior to Assembly Bill 2057.

pA

Please direct further inquiries to: rgaret Shedd Boatwright
. (322-3276) M

© 0321F
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JOHN K. VAN DE KAMP State of California

Attorney General DEPARTMENT OF jJUSTICE
July 13, 1987 M 1515 K STREET, SUITE 511
! ' P.O. BOX 944255
SACRAMENTO 94244-2550
(916) 445-9555
Honorable Sally Tanner
Assemblymember, 60th District
State Capitol, Room 4146
Sacramento, CA 95814
Dear Assemblymember Tanner:
Re: AB 2057 - Warranties: New Motor Vehicles
The Attorney General's Office supports AB 2057.
This bill addresses a number of problems which have developed ~
under the "lemon law" regarding defective new cars. o
' ©
Enacted in 1982, the lemon law basically provides that if a manu- 8
facturer is unable to fix a defective new motor vehicle, then the g‘
buyer is entitled to either a replacement or reimbursement. One o

of the major problems to date with the law is that the mechanisms
established by many manufacturers for resolving customer disputes
have not complied with the minimum statutory criteria for such
procedures. Moreover, even where the statutory criteria have
been met poor decisions are often rendered because arbitrators
are not trained in warranty law or do not have authority to order
independent, expert examination of the vehicle.

AB 2057 will make the third-party dispute resolution vprocess a
more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repair to approve the par-
ticular approach selected by each manufacturer; (b) requiring
arbitrators to be familar with applicable warranty law; and (c)
authorize arbitrators to obtain independent, expert inspection of
the vehicle.

" LEGISLATIVE INTENT SERVICE
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Additionally, the bill substantially strengthens other areas of f}q
the lemon law by: (a) permitting the buyer to request a refund o

of the purchase price instead of being required to accept a new
vehicle from the manufacturer; (b) providing a specific formula
for determining the buyer's liability for use of the vehicle
prlor to discovery of the defect; and (c) providing treble dama-
ges in any action where the manufacturer breached the warranty
and failed to provide a qualified third-party process for
resolving the consumer's dispute.

SFA-.
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Honorable Sally Tanner
July 13, 1987
Page 2

We have now had five years of experience with the lemon law.

AB 2057 address the major problems which have arisen to date,
giving consumers who purchase defective new cars effective reme-
dies against manufacturers who either will not or can not comply
with their jwarranties. The bill is important to all of

iaffs consumers. Please let me know if we can be of
fistance in supporting the measure.

A‘ien Sumnér
Senior Assistant Attorney General
(916) 324-5477

AHS:er

(800) 666-1917
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STATE BOARD OF EQUALIZATION - LEGISLATIVE_ OFFICE

BILL ANALYSIS ACTION

Date: June 24, 1987
Bill No: Assembly Bill 2057 Date Amended: 6/11/87
Author: _Tanner Tax: Sales and Use
Position: Neutral ' Related Bills: AB2050/SB71
[ 1] We have no interest in the bill in its present form
and will not prepare an analysis.
[ ] We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis and we have no further comments.
[ 1 See Comments
COMMENTS:

Please direct further inquiries to: M

0321F

P
~

12 o~

rggret Boatwright
(322-327

(800) 666-1917
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Date: May 26, 1987
Bill No: Assembly Bill 2057 Date Amended: 5/13/87
Author: _Tanner Tax: Sales and Use
Position: _Neutral Related Bills: AB2050/SB71
[ ] We have no interest in the bill in its present form
and will not prepare an analysis.
[ 1] We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis and we have no further comments.
[ 1] See Comments

STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILL ANALYSIS ACTION

COMMENTS :

i

A /
Please direct further inquiries to: M%?ét?gt's dd Boatwright

0321F

(322-3276)
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(800) 666-1917
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Honorable Sally Tanner
Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY  RELATED BILLS AMENDMENT DATE
AB 3611 (1986) May 13, 1987

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board
(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF COMMENTS

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increase in costs to the state.

FISCAL SUMMARY--STATE LEVEL

SO (Fiscal Impact by Fiscal Year)
Code/Department LA (Dollars in Thousands)
Agency or Revenue Co Code
Type RV FC 1986-87 FC 1987-88 FC 1988-89  Fund
0860/8d. of Equal SO - S $0.5 S $1 001/Gen.
1149/Retail Sales
and Use Taxes - U -$73 U -$145 001/Gen.
1150/BAR SO - C 158 C 293 499/Cont.
N Acct.
1200/Misc. Reg. Fees RV - U 150 U 300 499/Cont.
Acct.
2740/Motor Vehicles SO : - C 33 C 7 054/NMVB

Impact on State Appropriations Limit--Yes

ANALYSIS
A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles (DMV) is required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to require
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

(Continued)
POSITION: Department Director Date
Neutral
Principal Analyst Date Acting Prog. Budget MPr Date  Governor's Office
<223> . Baker Wallis{L. Clark . / Position noted
Lis A ) A?7 Position approved
/%éé/LW/QZ e e Position disapproved
CJ: BH1/0064A/1045C by: date:
BILL ANALYSIS Form DF-43 (Rev 03/87  Buff)

(800) 666-1917
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057

ANALYSIS

A. Specific Findings (Continued)

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the

Certification Account within the Automotive Repair Fund for deposit of

those fees. The bill requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon law".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs

that substantially comply with criteria adopted by the bureau or decertify.

those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicie or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributable to the use of the vehicle
by the buyer.

(Continued)

CJ:BW2/0064A/1045C

(800) 666-1917
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(3)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057
ANALYSIS

A. Specific Findings (Continued)

There are a number of bills related to this issue including the following:

o AB 3611 (1986) contained language similar to this bill, including the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

0 SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The CMV has attempted to estimate the fiscal impact of this
bill based on the aumber of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove this estimate. We assume
$10,000 would be tne average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer replacement or restitution 242
Sales tax per vehicle x_ $600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue 10ss to the General
Fund.

CJ:BW3/0064A/1045C

(800) 666-1917
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(4)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner May 13, 1987 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to DMV, the NMVB would incur one-time inittal costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this billi's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehiclie sold in 1987-88 and 1988-89,
respectively, or $300,000 annually will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C

SFA-4

(800) 666-1917
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LEGISLATIVE ANALYSIS . , Business, Transportation and Housing Agency

-

T AUTHOR | BILLNUMBER
Department Of Motor Vehicles l
! Tanner . AB 2057
SUBJECT l AS AMENOED
Warranties: new motor vehicles . _Original

SUMMARY: Requires the Bureau of Automotive Repair to establish a
program for the certification of third party dispute resolution
processes under the "Lemon Law"; Requires each manufacturer,
distributor, and their branches to pay an annual fee not exceeding $1
for each motor vehicle sold, leased or otherwise distributed by or
for them to fund the program.

DETAILED ANALYSIS: Under the existing "Lemon Law", when a
manufacturer is unable to repair or service a new motor vehicle after
a reasonable number of attempts, replacement or restitution for the
vehicle must be made to the consumer by the manufacturer.

This bill would make several changes to the existing "Lemon Law"
replacement or restitution provisions and would require the Bureau of
Automotive Repair (BAR) to establish and administer a program for
certifying each third party resolution process used for the
arbitration of disputes between manufacturers and vehicle purchasers.
The program would include establishing standards, application
requirements, reporting requirements , certification,
decertification, establishing procedures to assist vehicle owners
regarding the resolution processes, establishing methods for
measuring customer satisfaction and identifying violations,
monitoring and inspecting resolution processes and other functions.

(800) 666-1917

This bill would create a Certification Account in the Automotive
Repair Fund to exclusively pay BAR's expenses incurred by creating
and maintaining the program. The New Motor Vehicle Board (NMVB) is
named to administer the collection of fees. The account would be
funded by collection of a fee not to exceed $1 from each licensed
manufacturer, manufacturer branch, distributor, or distributor branch
for each motor vehicle sold, leased or otherwise distributed by or
for them during each calendar year. The fee would be required to be
paid in conjunction with the application for licensing or renewal of
the license,. The application would be accompanied by a report of =
such vehicles broken down to make, model, and model year and giving _*%a
any other information the NMVB may require. The amount of the fee to su8
be collected would be determined each year on or before January 1st, '®
based on an estimate of the number of vehicles sold, leased or
distributed the year before. It is unclear whether BAR or NMVB would
make this determination as the bill implies that each would.

LEGISLATIVE INTENT SERVICE

A

POSITION

NEUTRAL GOVERNONS OFFICE

POSITION NOTED
% ) - ASENCY (riginal signed by Allen Goldstein POSITION APPROVED —
DATE DATE POSITION DISAPPROVED
April 21, 1987 | APR 2 3 1987 —
_ | . BFAI0
INV/OL:1lm  4-15-87 N ,// oare” j?/

DMV 22 (REV. 1/87) 3 : 4
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AB 2057 (Tanner) -- Warranties: new motor vehicles
Original ] Page 2

This bill would authorize the NMVB to adopt regulations to implement
collection of the fee and reports of vehicles on which the fee is
based.

COST ANALYSIS: The Department of Motor Vehicles would incur
implementation costs of $33,200 to create the programs for collection
of the fee from affected occupation licensees. We would require an
appropriation of that amount during the 87/88 Fiscal Year. For
subsequent years, the annual ongoing cost would be approximately
$6,966. A detailed fiscal impact statement is attached.

LEGISLATIVE HISTORY: This bill is sponsored by the author.

This bill will probably be supported by consumer groups who complain
that the existing arbitration system does not work well since some
arbitrators do not follow Federal Trade Commission guidelines.

(800) 666-1917

Manufacturer and distributor groups will probably oppose the bill
because of the time and effort it will take to prepare the reports
and compute the fees. They may also object to the sales or use tax
reimbursement provisions of this bill. Even though they may be
reimbursed by the Board of Equalization for these taxes, this
provision would compound the "red tape" in transactions where they
would already have spent considerable time, money and effort in
dealing with the "lemon" vehicle.

Related legislation: AB 1787, Tanner (CH 388, Stats. 82),
established the current "Lemon Law."

AB 3611, Tanner (85/86 RS), contained language similar to this bill,

including the requirements for reporting vehicles sold and collection
of a fee in conjunction with issuance or renewal of the occupational

license by DMV to fund a certification program. The bill died in the
Senate Committee on Appropriations.

" LEGISLATIVE INTENT SERVICE

”
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AB 2050, Tanner, is a current bill that would revise provisions
relating to the manufacturer's replacement of, or restitution for a
vehicle; including a requirement for the manufacturer to pay sales
tax, license and registration fees on the replacement or an
equivalent amount in restitution. It would also provide for
reimbursement from the State of the sales tax involved.

SB 71, Greene, is a current bill that would require a manufacturer to
pay registration fees and sales tax on a replacement vehicle or to
add an equivalent amount in restitution. It would also require the
State to reimburse manufacturers for such sales or use tax.

SB 228, Greene, is a current bill that would extend warranty or
service contracts on repairs, repaired parts, affected related parts
or components which were repaired under the terms of a warranty or
service contract.

A
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AB 2057 (Tanner) -~ Warranties: new motor vehicles
Original Page 3

ARGUMENTS FOR: According to the author's office, there have been
many complaints by consumers regarding the arbitration process. Many
buyers feel the arbitrators are biased toward manufacturers.
Requiring BAR to certify and monitor arbitration processes should
lessen these complaints.

RECOMMENDED POSITION: The Department of Motor Vehicles recommends a
position of NEUTRAL.

- The department would be virtually unaffected by the provisions of
this bill dealing with the arbitration process and the restitution or
replacement made by dealers in the event a new vehicle cannot be
repaired.

The provisions of this bill requiring the department to collect the
additional fee would not adversely impact the department's programs
or policies.

Although consumers would no longer pay registration fees on
replacement vehicles, the manufacturer would, so there should be no
impact tc the registration process.
For further information, please contact:

Lynda Miller

Legislative Liaison Office
732-7574

EFA-12
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AB 2057 (Tanner) -- Warranties: new motor vehicles
Original Page 4
FISCAL IMPACT SUMMARY

FOR AB 2057 OPERATIVE 1-1-88
AS INTRODUCED MARCH 6, 1987 PREPARED 4-15-87
IMPLEMENTATION COSTS: 87/88 FY

Programming to establish
flag for mailing reporting

forms with renewal notices $11,200 (280 hours)
Programming to deposit fees 7 o ~
to special fund 12,000 (300 hours) py
Total $33,200 * 8
o
8
ANNUAL ON-GOING COSTS: "
O
Maintenance of special fund $ 5,466 E
Ll
Mailing reporting forms, P
cashiering, correspondence 1,500 Z
|_
Total $ 6,900 =
>
* The department will require an appropriation of $33,200 to cover 5
the costs for FY 87/88. 7
O
ASSUMPTIONS: L

1. BAR will develop reporting forms. to be used by licensees. DMV :53
will consult of fee-collection aspect for the forms development.a;.

any

2. DMV will mail reporting forms to affected licensees with their i
renewal notices and will include these forms with new

applications for license.

3. When processing returned applications, DMV will cashier the fee
paid for the program from the total shown on the reporting form
and deposit it to the Certification Account. DMV will
correspond with the applicant or licensee if forms and/or fees
are not submitted or if amount due on form does not match amount
paid. DMV will not otherwise check the forms for accuracy or
validity of reporting.

4. Forms will be forwarded to BAR at intervals to be established.
SFAIR
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STATE BOARD OF EQUALIZATION - LEGISLATIVE OFFICE

BILI, ANALYSIS ACTION

Date: May 11, 1987

(800) 666-1917

Bill No: Assembly Bill 2057 Date Amended: 4/28/87
Author: _Tanner Tax: Sales and Use
Position: _ Neutral Related Bills: AB2050/SB71
[ 1] We have no interest in the bill in its present form
and will not prepare an analysis.
[ ] We are following the bill but have no comment on its
present form.
[X] The current amendments do not affect our previous
analysis and we have no further comments.
[ 1] See Comments
COMMENTS:

" LEGISLATIVE INTENT SERVICE
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Please direct further inquiries to: Mafga/et Shed oatwright
(322-3276)
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Honorable Sally ianner
Member of the Assembly DEPARTMENT AUTHOR BILL NUMBER
State Capitol, Room 4146 Finance -Tanner AB 2057
Sacramento, CA 95814

SPONSORED BY  RELATED BILLS AMENDMENT DATE
AB 3611 (1986) RN 87 016489

BILL SUMMARY

AB 2057 requires the Bureau of Automotive Repair (BAR) to certify third party
arbitration processes that require manufacturers to replace or provide
restitution for manufactured defective vehicles. The New Motor Vehicle Board |
(NMVB) is required to administer the collection of fees to fund costs incurred
by BAR from the certification activity. Fees would be deposited in the
Certification Account of the Automotive Repair Fund out of which program costs
would be funded.

SUMMARY OF CHANGES

This version of the bill makes the following minor changes from the previous
analysis of May 13, 1987.

Strengthens the rules for arbitration and makes minor grammatical changes
which do not change our position.

SUMMARY OF COMMENTS

(800) 666-1917

This bill improves remedies available to dissatisfied new car buyers under
current law at nominal increase in costs to the state.

FISCAL SUMMARY--STATE LEVEL

L
O
>
1%
: (ua
SO (Fiscal Impact by Fiscal Year) -
Code/Department LA (Dollars in Thousands) 2
Agency or Revenue Co Code =
Type RV FC 1986-87 FC 1987-88 FC 1988-89  Fund "
0860/Bd. of tqual SO - S $0.5 S $1 001/Gen. >
1149/Retail Sales _ >
and Use Taxes - U -$73 U -$145 001/Gen. D
1150/BAR SO - C 158 C 293 499/Cont. O
Acct. -
1200/Misc. Reg. Fees RV - U 150 U 300 499/Cont.
Acct. :.::,
2740/Motor Vehicles SO - C 33 C 7 054/NMVB 1t
l...
Impact on State Appropriations Limit--Yes ’
POSITION: Department Director Date
Neutral
Principal Analyst Date Acting Prog. Budget Mgr. Date Governor's Office
*f(223) R Baker wa111s L Clark g ) Position noted
: .-~ / 1 7o ,f./;; L/L ,1xfsz; gosition gpproved ]
f st w /747 Position disapprove
cﬂewf‘oo%{msc by: date: SFA-I5
BILL ANALYSIS Form DF-43 (Rev 03/87  Buff)
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(2)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057

ANALYSIS

A. Specific Findings

Under current law, the New Motor Vehicle Board (NMVB) in the Department of
Motor Vehicles (DMV) is required to, among other things, hear and consider
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative, from a decision
arising from the department. Current law authorizes the NMVB to require
those persons to pay a fee to DMV for the issuance or renewal of a license
to do business.

AB 2057 requires every manufacturer of new motor vehicles, beginning July
1, 1988, to report sales or leases annually to the NMVB on forms
prescribed by the NMVB. The bill requires the NMVB to administer the
collection of fees to fund the certification program and creates the
Certification Account within the Automotive Repair Fund for deposit of
those fees. The bill requires each applicant for a license to pay a fee
determined by BAR, but not to exceed $1 for each motor vehicle sold or
leased.

Current law provides for an arbitration process for disputes between
manufacturers and consumers of new cars purported to have manufacturing
defects. Under current law the BAR in the Department of Consumer Affairs
(DCA) is required to enforce and administer the Automotive Repair Act
which regulates the automotive repair industry.

AB 2057 requires BAR to certify third party arbitration programs offered
by auto manufacturers or other entities pursuant to current "lemon Taw".
The lemon law provides a process for the resolution of disputes between
the owner or leasee of a new motor vehicle and the manufacturer or
distributor.

AB 2057 requires BAR to certify automobile warranty arbitration programs
that substantially comply with criteria adopted by the bureau or decertify
those programs which are not in substantial compliance, in accordance with
specified regulations. The bill would require the bureau to monitor and
inspect the programs on a regular basis to assure continued compliance.

Under current law, a manufacturer who is unable to service or repair
goods, including motor vehicles, to conform to applicable express
warranties after a reasonable number of attempts, as specified, is
required to either replace the vehicle or reimburse the buyer.

AB 2057 provides that the buyer may elect restitution in lieu of
replacement. The bill would require that when a vehicle is replaced or
restitution is made by the manufacturer, the buyer may be required to
reimburse the manufacturer, or the manufacturer may reduce the amount of
restitution, by an amount directly attributabie to the use of the vehicle
by the buyer.

(Continued)

CJ:BW2/0064A/1045C

(800) 666-1917
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(3

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057
ANALYSIS

A. Specific Findings (Continued)

There are a number of bills related to this issue inciuding the following:

o AB 3611 (1986) contained language similar to this bill, including the
requirements for reporting vehicles sold and collection of a fee in
conjunction with issuance of renewal of the occupational license by
DMV to fund a certification program.

o AB 2050 is a current bill that would revise provisions relating to the
manufacturer's replacement of, or restitution for, a vehicle including
a requirement for the manufacturer to pay sales tax, license and
registration fees on the replacement, or an equivalent amount in
restitution. It would also provide for reimbursement from the State
of the sales tax involved.

o SB 71 is a current bill that would require a manufacturer to pay
registration fees and sales tax on a replacement vehicle or to add an
equivalent amount in restitution. It would also require the State to
reimburse manufacturers for such sales or use tax.

o SB 228 is a current bill that would extend warranty or service
contracts on repairs, repaired parts, affected related parts or
components which were repaired under the terms of a warranty or
service contract.

Fiscal Analysis

According to DMV, the volume of vehicles replaced by manufacturers cannot
be determined since manufacturers maintain this information in
confidence. The DMV has attempted to estimate the fiscal impact of this
bill based on the number of serious complaints received by DCA and NMVB.
The DMV estimated approximately 242 vehicles will be replaced or
restitution will be provided per year.

We have not been able to verify or disprove this estimate. We assume
$10,000 would be the average price per vehicle and a 6 percent sales tax
will be paid.

Computation:
Manufacturer repiacement or restitution 242
Sales tax per vehicle x_ $600
Potential Sales Tax Refund $145,200

On this basis, we estimate an annual $145,000 revenue 1oss to the General
Fund.

CJ:BW3/0064A/1045C

(800) 666-1917
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(4)

BILL ANALYSIS/ENROLLED BILL REPORT--(Continued) Form DF-43

AUTHOR AMENDMENT DATE BILL NUMBER
Tanner RN 87 016489 AB 2057
ANALYSIS

B. Fiscal Analysis (Continued)

According to‘DMV, the NMVB would incur one-time initial costs of $33,000
in 1987-88, and ongoing costs of $7,000 annually thereafter.

According to the Board of Equalization, minor costs (less than $1,000)
would be incurred as a result of this bill. These costs can be absorbed
within existing resources.

DCA and BAR staff estimate this bili's 1987-88 (half-year) costs at
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs.
This provides for a program supervisor, one staff each in San Francisco
and Los Angeles, and one clerical. Finance, however, has not had an
opportunity to review specific workload information related to this
proposed program. Therefore, we believe that any additional resources
should be justified through the 1988-89 budgetary process.

Based on information provided by staff of DMV, DCA and BAR, we estimate
that a fee of $0.15 and $0.13 per vehicle sold in 1987-88 and 1988-89,
respectively, or $300,000 annualiy will be required to fund the costs of
this program.

CJ:BW4/0064A/1045C

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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GA-1097-F(1-74) State Board of Equalization

LEGISLATIVE BILL ANALYSIS Department of Business Taxes
Bill Number Assembly Bill 2057 Date March 6, 1987
Author Tanner Tax Sales and Use
Board Position Related Bills _AB2050/SB71

BILL SUMMARY:

This bill would add Section 1793.25 to the Civil Code to
require the board to reimburse the manufacturer of a new motor
vehicle for an amount equal to the sales tax which the
manufacturer includes in making restitution to the buyer of the
new motor -vehicle upon receipt of satisfactory proof that the
retailer of that motor vehicle has paid the sales tax to the
state on the retail sale of that motor vehicle.

~Section 1793.2 of the Civil Code would be amended to add
paragraph (2) to subdivision (d) to provide that if the
manufacturer or its representative in this state is unable to
service or repair a new motor vehicle to conform to the
applicable express warranties after a reasonable number of
attempts, the manufacturer is required, at the option of the
buyer, either to replace the new motor vehicle or make
restitution to the buyer. Any restitution made to the buyer
can be reduced by that amount directly attributable to use by
the buyer prior to the discovery of the nonconformity.

The bill would also add Chapter 20.5 to Division 3 of the
Business and Professions Code to require the Bureau of
Automotive Repair to establish a program for the certification
of third party dispute resolution processes pursuant to
regulations adopted by the New Motor Vehicle Board. It would
also create the Certification Account within the Automotive
Repair Fund, to be funded by fees imposed on manufacturers and
distributors pursuant to the bill and collected by the New
Motor Vehicle Board, to be expended upon appropriation by the
Legislature to pay the expenses of the bureau under the bill.

ANALYSIS

In General

Existing law provides that the amount upon which tax is
computed does not include the amount charged for merchandise
returned by customers if the full sales price, including that
portion designated as "sales tax" is refunded either in cash or
credit and the customer, in order to obtain the refund or
credit, is not required to purchase other property at a price
greater than the amount charged for the property that is
returned. Refund or credit of the entire amount is deemed to
be given when the purchase price, less rehandling and
restocking costs, is refunded or credited to the customer.

(800) 666-1917
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Assembly Bill 2057 Page 2

Existing law also provides that the amount upon which the
tax 1is computed does not include the amount credited or
refunded by the seller to the consumer on account of defects in
merchandise sold to the consumer. If, however, defective
merchandise 1is accepted as part payment for other merchandise
and an additional allowance or credit is given on account of
its defective condition, only the amount allowed or credited on
account of defects may be excluded from taxable gross
receipts. The amount allowed as the "trade in" value must be
included in the measure of tax.

In addition, existing law provides that any overpayment of
sales taxes must be refunded to the person who paid those taxes
to the state.

BACKGROUND

A similar bill, AB 3611 of the 1985-86 session failed to
pass the Legislature.

Effective January 1, 1983, the Legislature amended Section
1793.2 of the Civil Code to incorporate legislation commonly
known as the California "Lemon Law". The law provides an
arbitration process for disputes between manufacturers and
consumers of new cars purported to have major manufacturing
defects. If the mediator rules in favor of the consumer, the
manufacturer 1is required by 1law to either replace the
automobile or reimburse the purchase price less an amount
attributable to use prior_to the discovery of the defect.

This arbitration process raises sales and use tax questions
as to the availability of the deduction for returned
merchandise and/or defective merchandise. The dealer who sold
the defective motor vehicle to the buyer may not be eligible
for either of the deductions if the defective motor vehicle is
returned to the manufacturer or some other dealer and the
manufacturer or some other dealer replaces the motor vehicle or
reimburses the buyer for the purchase price, assuming of course
that the dealer and the manufacturer are separate legal
entities.

COMMENTS

a. Enactment of this bill will result in insignificant
administrative costs being incurred by the Board in notifying

taxpayers and informing the board staff of the provisions of
this bill.

O
Analysis Prepared by: Darleng Herldrick 322-1637 April 3, 1987

Contact: Margaret Shedd Boatwrigh 322-237 0238K
: P ﬂ . SFA"ZO o
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AB 2057

CONCURRENCE IN SENATE AMENDMENTS
AB 2057 (Tanner) - As Amended: September 4, 1987

ASSEMBLY VOTE__54-20 (_ June 22, 1987 ) SENATE VOTE 39-0 (September 8, 1987)

Original Committee Reference: G. E. & CON. PRO.

DIGEST
2/3 vote required.

Existing law provides that a manufacturer who is unable to service or repair
consumer goods, including motor vehicles, so that they conform to the
applicable warranties after a reasonable number of attempts, must either
replace those goods or reimburse the buyer. In 1982, the law was amended by
AB 1787 (Tanner), commonly referred to as the "lemon law."

Specifically, the lemon law:

1) Defines "reasonable number of attempts" for new motor vehicles as either
four or more repair attempts on the same major defect, or more than 30
days out of service -for service/repair of one or more major defects within
the first year or 12,000 miles of use.

2) Requires a buyer to notify the manufacturer directly of a continuing
defect and to use a dispute resolution program meeting specified minimum
standards prior to asserting the "lemon presumption” in a legal action to
obtain a vehicle replacement or refund.

3) Defines the "lemon presumption" as the "reasonable number of attempts" in
the paragraph above.

As passed by the Assembly, this bill amended and clarified the lemon law. It
specified a structure for certifying third-party dispute mechanisms, specified
requirements for certification and provided for treble damages and attorney's
fees to consumers who obtain a judgment against a manufacturer who does not
have a certified lemon law arbitration program. (The bill would become
effective July 1, 1988.) Specifically, it:

1) Required the Bureau of Automotive Repair (BAR) to: certify the arbitration
programs for resolution of vehicle warranty disputes as requested;’
annually recertify those programs or decertify as inspection warrants;
notify the Department of Motor Vehicles (DMV) of the failure of a
manufacturer, distributor, or their branches to comply with arbitration
decisions; investigate consumer complaints regarding qualified programs;

- continued -

LIS - 17 AB 2057
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AB 2057
Page 2

and submit a biennial report to the Legislature evaluating the
effectiveness of the program.

Authorized BAR to charge fees, to be collected by the New Motor Vehicle
Board (NMVB) in DMV beginning July 1, 1988, from specified NMVB licensees,
not to exceed $1 for each new motor vehicle sold, leased, or distributed

in California. The fees would be deposited into the Certification Account
of the Automotive Repair Fund.

Required motor vehicle manufacturers to replace defective vehicles or make
restitution if the manufacturer is unable to service or repair the
vehicles after a reasonable number of buyer requests. The buyer would be
free to take restitution in place of a replacement vehicle.

Specified that the following is included in the replacement and refund
option:

a) In case of replacement, the new motor vehicle must be accompanied by
all express and implied warranties. The manufacturer must pay the
amount of any sales or use tax, license and registration fees, or
other official fees which the buyer is obligated to pay in connection
with the replacement, plus any incidental damages the buyer is

entitled to including reasonable repair, towing and rental car costs,
as specified.

(800) 666-1917

b) In case of restitution, the manufacturer must pay the actual
price paid including any charges for transportation and
manufacturer-installed options, sales tax, license fees and
registration fees plus incidental damages. The amount directly
attributable to use by the buyer must be determined as prescribed
and may be subtracted from the total owed to the buyer.

Clarified that the vehicle buyer may assert the "lemon presumption" in any
civil action, small claims court action or other formal or informal
proceeding.

“ ':’ LEGISLATIVE INTENT SERVICE
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Set forth a qualified third-party dispute resolution process which, among
other things, clarified that dealer and/or manufacturer participation in H
the decision-making process is not acceptable unless the consumer is >
allowed equal participation; specified certain requirements for how

arbitration boards should follow up on repair attempt decisions and

required compliance with the minimum requirements of the Federal Trade

Commission (FTC) for informal dispute settlement procedures as defined on

January 1, 1987.

- continued =~

AB 2057
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AB 2057
Page 3

Amended the definition of a "new motor vehicle" which is covered by the
lemon Taw to include dealer-owned vehicles and demonstrator vehicles.

Prevented a vehicle repurchased by a manufacturer under the lemon law from
being resold as a used car unless the nature of the car's problems are
disclosed, the problems are corrected, and the manufacturer warrants that
the vehicle is free of those problems for one year.

Required the Board of Equalization to reimburse the manufacturer in an
amount equal to the sales tax paid for vehicles for which the manufacturer
provides the specified refund to the buyer.

Provided for treble damages and reasonable attorney's fees and costs if
the buyer is awarded a judgment and the manufacturer does not maintain a

qualified third-party dispute resolution process as established by this
chapter.

The Senate amendments:

1)

2)

6)

Authorize rather than require the award of treble damages against certain
manufacturers.

Exempt a manufacturer from 1iability for treble damages under specified
conditions.

Prevent the consumer from collecting treble damages for violations of more
than one provision of the law.

Provide that auto arbitration programs are certifiable by BAR if they are
in "substantial compliance" with specified criteria.

Reduce the information which applicants for a license must provide the
NMVB to the number of motor vehicles sold, leased, or otherwise
distributed in California during the proceeding year and delete the phrase
"any other information that the NMVB may require."

Allow an employee, agent, or dealer for the manufacturer to serve on the
arbitration panel and decide a dispute as long as he or she is not a party
to the dispute and clarify that if anyone (e.g., an industry expert)
participates substantively in the merits of any dispute, the buyer is
allowed to participate also.

Delete the requirement that if the arbitration panel decides that a
further repair attempt must be made, another panel hearing date must be
set no later than 30 days after the repair attempt has been made, to
determine whether the manufacturer has corrected the nonconformity.

- continued -

AB 2057
Page 3
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AB 2057
Page 4

8) Specify that only under the circumstance where a manufacturer has taken a
car back which is determined under the definition in the law to be a
"lemon" does the nature of the nonconformity experienced by the original

buyer or lessee have to be conspicuously disclosed, corrected and
warranted for one year.

9) Add the provisions of AB 1367 (Tanner) which specify that remedies to

buyers with damaged goods include the right of replacement or
reimbursement.

10) Appropriate a loan of $25,334 to DMV from the New Motor Vehicle Board
Account to handle the computerizing of the billing system for colliecting
motor vehicle fees from auto manufacturers.

11) Double-join the bill with AB 276 (Eaves).

12) Make technical and clarifying changes.

(800) 666-1917

FISCAL EFFECT

According to the Legislative Analyst, this bill:

1) Results in up to $158,000 in costs to the Certification Account
in the Automotive Repair Fund (created by this bill) for the last
half of 1987-88 and up to $293,000 annually, thereafter, for BAR
to resolve automobile warranty disputes; costs after 1988-89 would
be fully offset by fees.

2) Generates up to $300,000 in fee revenues annually to the Certification
Account beginning in 1988-89.

3) Results in unknown, probably minor, absorbable costs to the Board of
Equalization to reimburse sales taxes to manufacturers in vehicle
restitution settlements. Results in unknown revenue loss to the General
Fund annually from sales tax reimbursements.

" LEGISLATIVE INTENT SERVICE
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COMMENTS

1) The purpose of this bill is to strengthen the existing lemon law, to
eliminate inequities that have occurred from that law's implementation and
to ensure that owners of serjously defective new cars can obtain a fair,
impartial and speedy hearing on their complaints.

- continued -
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Page 5

2) Since the effective date of the lemon law over four years ago, there have

been numerous complaints from new car buyers concerning its
implementation. While these complaints reflect continued dissatisfaction
with the manufacturer's own resolution of disputes regarding defective new
vehicles, they have also alleged that the dispute resolution programs
financed by the manufacturers are not operated impartially. Consumers
have complained of: long delays in obtaining a hearing (beyond the
prescribed 40-60 day time 1imit); unequal access to the arbitration
process; unreasonable decisions that do not appear to exhibit knowledge of

the lemon law's provisions or provide an adequate amount of reimbursement
even when a refund decision is ordered.

3) The Senate amendments are the result of negotiations with affected

parties. The major impact of these amendments is the removal of the

mandatory award of treble damages and the addition of the concept of g

"substantial compliance"” of an auto arbitration program to mitigate P

against actions based on program details. 0
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23 February 1987

The Honorable Sally Tanner

California State Assembly Qo
State Capitol

Sacramento, CA 95814

Dear Assemblywoman Tanner:

Enclosed is a copy of the proposed draft for a "Lemon Law II"
bill. As you know, we started a working group in December which
includes CALPIRG, the Attorney General's office, Consumers Union,
the New Motor Vehicle Board, the Department of Consumer Affairs,
Jay DeFuria, and Lemon Law attorneys Donna Selnick, Roger
Dickinson, Paul Kiesel and Brian Kemnitzer. '

After several meetings in which the full group discussed possible
strategies, a smaller group consisting of CALPIRG, the Attorney
General's office, and Donna Selnick, drafted this final version.
Consumers Union worked closely with the small group on strategy
decisions.

We consider this draft to be a workable solution given the highly
complex nature of the Lemon Law problem. After consulting with
people across the nation who have struggled with these same
issues, we believe that the proposed draft represents a
reasonable improvement to the law. It was written with an eye
towards what can practically be achieved, and therefore does not
constitute a "wish list."™ Please be assured that a tremendous
amount of time and effort went into its development.

We appreciate your continued dedication to this issue as well as
your patience in working with us. I will be contacting you in
the next few days to schedule an appointment to further discuss
this proposal.

Please do not hesitate to contact me should you have any imme-
diate questions or if we can offer you support in any way.

Sincerely,

Qa0 Hon

Carmen A. Gonzalez
Consumer Program Director

LIS -18a

SACRAMENTO ¢ SAN FRANCISCO * BERKELEY * SANTA CRUZ ¢ SANTA BARBARA * LOS ANGELES * SAN DiEGO
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The people of the state of California do enact as follows:

SECTION 1. Section 1793.2 of the Civil Code is amended to
read:

1793.2. (a) Every manufacturer of consumer goods sold in
this state and for which the manufacturer has made an express
warranty shall:

(1) Maintain in this state sufficient service and repair
~facilities reasonably close to all areas where its consumer goods
are sold to carry out the terms of such warranties or designate
and authorize in this state as service and repair facilities
independent repair or service facilities reasonably close to all
areas where its consumer goods are sold to carry out the terms of
such warranties.

As a means of complying with paragraph (1) of this
subdivision, a manufacturer shall be permitted to enter into
warranty service contracts with independent service and repair
facilities. The warranty service contracts may provide for a
fixed schedule of rates to be charged for warranty service or
warranty repair work, however, the rates fixed by such contracts
shall be in conformity with the requirements of subdivision (c)
of Section 1793.3. The rates established pursuant to subdivision
(c) of Section 1793.3, between the manufacturer and the i
independent service and repair facility, shall not preclude a
good faith discount which is reasonably related to reduced credit
and general overhead cost factors arising from the manufacturer's
payment of warranty charges direct to the independent service and

1.

A-2
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repair facility. The warranty service contracts authorized by
this paragraph shall not be executed to cover a period of time in
excess of one year, and may be renewed only by a separate, new
contract or letter of agreement between the manufacturer and the
independent service and repair facility.

(2) 1In the event of a failure to comply with paragraph (1)
of this subdivision, be subject to the provisions of Section
1793.5.

(3) Make available to authorized service and repair
facilities sufficient service literature and replacement parts to
effect repairs during the express warranty period.

(b) Where such service and repair facilities are maintained

(800) 666-1917

in this state and se:vice or repair of the goods is necessary
because they do not conform with the applicable express
warranties, service and repair shall be commenced within a
reasonable time by the manufacturer or its representative in this
state. Unless the buyer agrees in writing to the contrary, the
goods must be serviced or repaired so as to conform to the
applicable warranties within 30 days. Delay caused by conditions

beyond the control of the manufacturer or his representatives

" LEGISLATIVE INTENT SERVICE
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shall serve to extend this 30-day requirement. Where such delays

arise, conforming goods shall be tendered as soon as possible
following termination of the condition giving rise to the delay.
(c) It shall be the duty of the buyer to deliver
nonconforming goods to the manufacturer's service and repair
facility within this state, unless, due to reasons of size and
weight, or method of attachment, or method of installation, or
2.
Ao
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nature of the nonconformity, such delivery cannot reasonably be
accomplished. Should the buyer be unable to effect return of
nonconforming goods for any of the above reasons, he or she shall
notify the manufacturer or its nearest service and repair
facility within the state. Written notice of nonconformity to
the manufacturer or its service and repair facility shall
constitute return of the goods for purposes of this section.
Upon receipt of such notice of nonconformity the manufacturer
shall, at its option, service or repair the goods at the buyer's
residence, or pick up the goods for service and repair, or
arrange for transporting the goods to its service and repair

facility. All reasonable costs of transporting the goods when,

(800) 666-1917

pursuant to the above, a buyer is unable to effect return shall
be at the manufacturer's expense. The reasonable costs of
transporting nonconforming goods after delivery to the service
and repair facility until return of the goods to the buyer shall
be at the manufacturer's expense.

(d) Should the manufacturer or its representative in this
state be unable to service or repair the goods to conform to the

applicable express warranties after a reasonable number of

-0

attempts, the manufacturer shall either replace the goods or

reimburse the buyer in an amount equal to the purchase price paid
by the buyer, less that amount directly attributable to use by
the buyer prior to the discovery of the nonconformity.

(e) (1) It shall be presumed that a reasonable number of
attempts have been made to conform a new motor vehicle to the
applicable express warranties if, within one year from delivery

3.
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to the buyer or 12,000 miles, whichever occurs first, either (A)

the same nonconformity has been subject to repair four or more
times by the manufacturer or its agents and the'buyer has at
least once directly notified the manufacturer of the need for the
repair of the nonconformity, or (B) the vehicle is out of service
by reason of repair of nonconformities by the manufacturer or its
agents for a cumulative total of more than 30 calendar days since
delivery of the vehicle to the buyer. The 30-day limit shall be
extended only if iepairs cannot be performed due to conditions
beyond the control of the manufacturer or its agents. The buyer
shall be required to directly notify the manufacturer pursuant to
subparagraph (A) only if the manufacturer has clearly and
conspicuously disclosed to the buyer, with the warranty or the
owner's manual, the provisions of this subdivision and that of
subdivision (d), including the requirement that the buyer must
notify the manufacturer directly pursuant to subparagraph (A).
This presumption shall be a rebuttable presumption affecting the
burden of proof in-any-actien-te-enferce-the-buyerls-rights-under
subdivisien—-{d)r-and-shaltl-net-be-construed-to-trimit-those-rights.
(2) If a qualified third party dispufe resolution process
exists, and the buyer receives timely notification in writing of
the availability of a third party process with a description of
its operation and effect, the presumption in paragraph (1) may
not be asserted by the buyer in an action until after the buyer
has initially resorted to the third party process as required in
paragraph (3). Notification of the availability of the third

party process is not timely if the buyer suffers any prejudice

4. 445
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resulting from any delay in giving the notification. The buyer

may assert the presumption in paragraph (1) during the third

party process. If a qualified third party dispute resolution

process does not exist, or if the buyer is dissatisfied with the

third party decision, or if the manufacturer or its agent

neglects to promptly fulfill the terms of such third party

decision, the buyer may assert the presumption provided in
paragraph (1) in an action to enforce the buyer's rights under
subdivision (d). The—ffn&fngs—an&—&ecfsion-of—the—thfr&—party
sha}}—be-admissfb}e—fn-evf&ence—fn—the—actfon—without—f&rther
feundations Any period of limitation of actions under any
federal or California laws with respect to any person shall be
extended for a period equal to the number of days between the
date a complaint is filed with a third party dispute resolution
process and the date of its decision or the date before which the
manufacturer or its agent is required by the decision to fulfill

its terms, whichever occurs later.

(3) A qualified third party dispute resolution process

shall be-ene-that-eempties do all of the fqllowinq;

(A) Comply with the Federal Trade Commission's minimum
requirements for informal dispute settlement procedures as set
forth in the commission's regulations at 16 Code of Federal

Regulations Part 703 in _effect on December 31,1975 as _modified by

this section; that—ren&ers—&ecfsfons—whfch-are—bfn&ing—on—the

Lalle e —————

manufacturer—ff—the—buyer—e}ects—to—accept-the—decisionr—that

prescribes—a—reasonab}e—ttme—not—to—excee&—39—daysr~withfn-wﬁich

the-manufacturer—or-its—agents—must-fu}ff}}—the—terms—of—those

5.
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deeoisions—and-that-each-year-provides-te-the-Pepartment-of-Motor
vehicles-a-report-of-its-annual-audit-required-by-the
commissionls-regulations-en-informat-dispute-resotution
preeeduress

(B) Provide arbitrators who are assigned to decide disputes
with copies of, and instruction in, the provisions of this

section, the Federal Trade Commission's requirements described in

subparagraph (A and any explanatory material prepared by the

Department of Consumer Affairs.

(C) Provide each buver who notifies the third party dispute
resolution process of the dispute with a copy of the Department
of Consumer Affairs publication describing this section.

(D) Provide the buyer and the manufacturer at least 7 days
before the dispute resolution hearing with copies of all written
material submitted by the other.

(E) Provide the buyer at least 7 days before the dispute
resolution hearing with copies of all technical service bulletins

- prepared by the manufacturer that relate to the disputed

nonconformity.

(F) Conduct a hearing at which the buyer and manufacturer
may make an oral presentation including a response to the oral
and written statements submitted by the other.

(G) Render decisions which are binding on the manufacturer
if the buyver elects to accept the decision.

(H) Render decisions within 60 days from the date the buyver

initiated proceedings.

6. A-1]
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(I) Reguire the manufacturer to provide an inspection and

written report prepared by an independent motor vehicle expert at

no cost to the buyer if the arbitrator believes that the

inspection and report is necessary to resolve the dispute.

(J) Upon deciding that the manufacturer failed to correct
the nonconformity within a reasonable number of attempts, order
the manufacturer to repurchase the vehicle as provided in
paragraph (5), replace the vehicle if the buyer consents as
provided in paragraph (6), or further repair the vehicle as

provided in paragraph (7).

(K) Prescribe a reasonable time, not to exceed 30 days,

within which the manufacturer or its agents must fulfill the

terms of the decision.

(L) Prepare within 90 days after the end of a calendar
year, and maintain for five vears, a compilation for that year of

the number of:

(i) Buyers submitting vehicle repurchase
requests.

(ii) Buyers submitting vehicle replacement
requests.

(iii) Vehicle repurchase requests satisfactorily
settled in arbitration.

(iv) Vehicle replacements awérded in arbitration.

{(v) Purchase price refunds awarded in
arbitration.

(vi) Purchase price awards rendered in compliance
with paragraph (5).

7. A-$
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vii Vehicle repurchase awards accepted by the
buyer.
(viii) Vehicle repurchase awards complied with b

the manufacturer.

(ix) Arbitration awards where additional repairs
were the most prominent remedy.

{x) Awards accepted by the buver.

{xi) Awards complied with by the manufacturer.

xii Arbritration decisions where the buyer was
awarded nothing.

(xiii): Decisions that were not rendered within 60
days from the date the buyer initiated
proceedings. |

Xiv Decision performances that were not

satisfactorily carried out within 30 davs

from the final decision.

(M) Provide the information described in subparagraph

(L) and 16 C.F.R. section 703.6 to the Attorney General,

Department of Consumer Affairs, and any district attorney, and

any member of the public upon written request.

(4) The manufacturer shall submit all technical service

bulletins relating to the disputed nonconformity, and the

manufacturer and buver shall submit all written material on

which they will rely at the hearing, to the third party dispute

resolution process at least 10 days before the scheduled hearing

date.

8. A9
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(5) 1If the arbitrator orders the manufacturer to repurchase

the nonconforming motor vehicle, the manufacturer shall be

required to pay an amount equal to the following:

(A) The sum of (i) the amount the buver actually paid or

contracted to pay under a conditional sales contract or loan

including the value of any trade-in, all charges added by the
dealer, and charges for a service contract or extended warranty,
(ii) official fees including sales tax and license and
registration fees, and (iii) reasonable expenses incurred in

connection with the repair of the vehicle and for towing and

rental of a similar vehicle; less

(B) An amount attributable to the buyver's use of the

vehicle determined by multiplying the total cash price of the

vehicle by a fraction having as its denominator one hundred

twenty thousand 120,000) and having as _its numerator the number

of miles the vehicle traveled at the time the buver first

notified the manufacturer, dealer, or authorized repair facility

of the nonconformity.

(6) If the arbitratoi orders the manufacturer to replace
the vehicle and the buyer consents to this remedy, the
manufacturer shall replace the vehicle with a substantially
similar new motor vehicle equipped with similar accessories, pay

sales tax, license, and registration fees imposed on the new

motor vehicle, and reimburse the buver for the expenses described

in paragraph 5(A) (iii). The buyer shall only be liable to pay

the manufacturer an amount attributable to the buyer's use of the

vehicle as determined in paragraph 5(B). If the buyer does not

9. A -0
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consent to this remedy, the arbitrator shall order the

manufacturer to repurchase the vehicle.

(7) _(A) The arbitrator may order the manufacturer to

attempt one further repair of the vehicle if (i) no more than

four repair attempts have already been performed, (ji)_the nature

of the repair work is specifically described in the order, and

(iii) the manufacturer, dealer, or authorized repair facility has

not already performed the repair procedure described in the order

or a substantially similar procedure.

(B) The arbitrator shall establish a hearing date no later

than 30 days after the order for repair is served on the

(800) 666-1917

manufacturer and the buyer to determine whether the manufacturer

has corrected the nonconformity. The buyver and the manufacturer

shall schedule an opportunity for the manufacturer to effect the

ordered repair before the hearing date.

(c) If the arbitrator determines at the hearing that the

manufacturer did not correct the nonconformity, the arbitrator

shall order the manufacturer to repurchase the vehicle.

" LEGISLATIVE INTENT SERVICE

(8) The manufacturer shall inform eaéh buver in writing

]
o/
%

made part of or delivered in conjunction with the warranty or

owner's manual that a publication describing the reguirements and

procedures of a gqualified third party dispute resolution process

is available from the Department of Consumer Affairs.

(#9) For the purposes of this subdivision the following

terms have the following meanings:

(a) "Nonconformity" means a nonconformity which

10. A1l
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substantially impairs the use, value, or safety of the new motor

vehicle to the buyer or lessee.

(B) "New motor vehicle™ means a new motor vehicle which is
used or bought for use primarily for personal, family, or

household purposes. "New motor vehicle" includes a dealer-owned

vehicle and a "demonstrator™ or other motor vehicle sold with a
manufacturer's new car warranty, but does not include
motorcycles, motorhomes, or off—read motor vehicles which are not

registered under the Vehicle Code because they are to be operated

or used exclusively off the highways. A "demonstrator" is a

vehicle assigned by a dealer for the purpose of demonstrating

gualities and characteristics common to vehicles of the same or

(800) 666-1917

similar model and type.

(f) No person shall sell or lease a motor vehicle

transferred by a buyer or lessee to a manufacturer as the result

of a nonconformity as defined in subdivision (e) unless the

nature of the nonconformity experienced by the original buyer or

lessee is clearly and conspicuously disclosed, the nonconformity

is corrected, and the manufacturer warrants to the new buyer or

lessee in writing for a period of one year that the motor vehicle

" LEGISLATIVE INTENT SERVICE
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is free of that nonconformity.

SEC. 2 Section 1794 of the Civil Code is amended to read:

1794. (a) Any buyer of consumer goods who is damaged by a
failure to comply with any obligation under this chapter or under
an implied or express warranty or service contract may bring an
action for the recovery of damages and other legal and equitable
relief.

11.
A-12
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(b) The measure of the buyer's damages in an action under
this section shall be as follows:

(1) Where the buyer has rightfully rejected or justifiably
revoked acceptance of the goods or has exercised ahy right to
cancel fhe sale, Sections 2711, 2712, and 2713 of the Commercial
Code shall apply.

(2) Where the buyer has accepted the géods, Sections 2714
and 2715 of the Commercial Code shall apply, and the measure of
damages shall include the cost of repairs necessary to make the
goods conform.

(c) If the buyer establishes that the failure to comply was
willful, the judgment may include, in addition to the amounts
recovered under subdivision (a), a civil penalty which shall not
exceed two times the amount of actual damages. This subdivision
shall not apply in any class action under Section 382 of the Code
of Civil Prodedure or under Section 1781, or with respect to a
claim based solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under this section,
the buyer may shall be allowed by the courf to recover as part of
the judgment a sum equal to the aggregate amount of costs and
expenses, including attorney's fees based on actual time
expended, determined by the court to have been reasonably
incurred by the buyer in connection with the commencement and
prosecution of such actionjunless-the-court-itn-tts-discretien
determines-that-such-an-award-of-atterneyls-fees-would-be
tnappropriate,

A-12
12.
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(e) In addition to the recovery of actual damages, the

buyer shall recover a civil penalty of two times the amount of

actual damages and reasonable attorney's fees and costs if the

following occur:

(1) (A) The manufacturer does not maintain a qualified

third party dispute resolution process which complies with

Section 1793.2(e), or

(B) The manufacturer's qualified third party dispute

resolution process fails to comply with Section 1793.2(e) in the

buyer's case, and

(2) The manufacturer fails to rebut the presumption

established in Section 1793.2(e) (1).

A

13.
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Sweetening the ‘Lemon Law’

e

Amended law may be more palatable for consumers

3y James T. Mulder
staff Writer

s far as Jean Lynch is concerned, the

new revisions to the state’s “lemon

law™ aimed at giving greater protection
0 consumers who buy problem-plagued cars
ue long overdue.

In May of 1985, Lynch, a teacher in the
vorth Syracuse School District, purchased a
3uick Century for about $14,600.

Lynch said the car vibrated so badly at
peeds of 30 mph and over that “anything you
ut on the front seat would end up on the
loor.”

After 12 trips to the dealership failed to
esolve the problem. Lynch turned to the
»yracuse Better Business Bureau's Autoline
rbitration program in an effort to get her
noney back or her car replaced, as the law
liows.

Last July, a BBB arbitrator ruled she was
ntitled to have her car bought back by Gen-
ral Motors for about $4,200.

IUpset with the arbitrator’s figure which she
onsidered unacceptably low, Lynch hired a
wver and sued GM under the lemon law.

The case was settled out of court last month.
3 addition to buy:ing back the car for about
12,000, the automaker paid her attorney’s fee
{about $1,300.

“A lot of people wouldn't have taken the
me to hold out like 1 did.” Lynch said. “But
iere was a lot of money involved and 1 tend to
¢ stubborn.”

Situations like Lynch's aren’t uncommon,
ccording to Richard Kessel, executive direc-
»r of the state Consumer Protection Board.
¢ said his office has been inundated with
implaints from consumers who claim they ha-
cn't been able to get refunds or new cars
wough the arbitration process required by the
vear-old lav:.

" Muny arbitrators in the past didn't know

hat the lemor law was and they didn't app!y
sprovisions.” Kessel said.

The law puts 21l new cars sold in the state
wder a warranty against all material defects

for two years or 18,000 milesiwhichever comes
first. It requires problems with the car to be
fixed at no charge during the warranty period,
unless the problems were caused by abuse,
neglect or unauthorized modifications.

If a problem can’t be repaired in four
attempts, or if a car is out of service for at least
30 days during the warranty period, the law
says the consumer is entitled to a comparable
car or a refund of the purchase price. The
refund can only be lowered if the car has been
driven more than 12,000 miles.

Before consumers can get refunds or replace-
ment cars, however, they must first take their
complaints to arbitration panels.

Kessel said amendments to the lemon law,
some of which took effect Jan. I and in August,
should go a long way towards correcting prob-
lems that arose in the arbitration process.

The revisions require each carmaker's arbi-
tration procedure to be certified by the state
attorney general as complying with the lemon
law. It also requires arbitrators to be trained
and to be familiar with the law. They also
extend coverage to vans and leased vehicles.

Those revisions were implemented after the
attorney general’s office came out with a study
showing few arbitration cases statewide
resulted in buybacks and many arbitrators
were ignoring the lemon law.

Toni Gary, president of the Syracuse BBB,
believes arbitration panels like her agency’s
have been unfairly tarnished by the attorney
general's sweeping critigisms.

In 1986, BBB arbitrators in Syracuse closed
1,815 cases through mediation and 194 cases
through arbitration. Of the 194 arbitrated
cases, 44 resulted in buybacks.

One of them was Anna Hvizdos of Newark
Valley in Tioga County. As a resull of a BBB
arbitration decision in Oclober, GM bought
back her 1985 Oldsmobile Cutlass. which she
said was plagued by sudden acceleration prob-
lems. Hvizdos paid $11,450 for the car and
rece:ved a check for $10,085, which reflected a
deduction for mileage.

1 had no cooperation from the dealer or GM,
but the Better Business Bureau was fantastic,”

Hvizdos said. “I would recommend their }
gram Lo anyone with a car problem.”

Of the 44 buybacks awarded in 1986. o
four received less than the amount request
including Jean Lynch, Gary said.

“Yes there have been instances where
ple have been unhappy with the arbitrats
decision,” Gary said. ""But that's the beaut)
the program — if you're not happy with~
decision, you can go to court and sue.” >

In Lynch’s case, the arbitrator based his iy
back figure on the car's resale value as listgd
the blue book, minus 22 cents a mile foro
car's mileage, Gary said. =)

Although the revised law is intended to$
vide greater protection for consumers, it I
actually prevent some auto owners wh
cases don't meet the statute's more rigid“!I
mulas from seeking redress, Gary said. (5

She pointed out that of the 1,009 new
line cases the BBB opened in 1986, less thax
percent of them were true “lemon law"” cﬁ
because they didn't fall within the law's {i
constraints. =

Gary said she’s afraid that many of the dal
that previously were resolved through m
tion will now have to be turned down for Tt
sideration by arbitration panels. ¢

The BBB's auto arbitration program, WE
is voluntary on the part of the manufactug
and run by volunteer arbitrators, began in
in an effort "'to take these types of conflicl{g
of the court system,” Gary said. w

In the meantime, Lynch’s old car which-@
repurchased is back at Roger's Buickg
North Syracuse dealership where she mg
nally purchased it. "“‘

Despite GM's out of court settlement$uly
Peregoy, the dealership's service dire Tg®
maintains that the Buick Century is not geie®
tive.

"It has an ever so shght vibration at spee
of 45 to 55 mph." Peregoy said. “'If you ro:
tested the car, you wouldn't even notice it.”

He said new tires were installed and mar
other steps were taken to satisfy Lynch.

“GM really wenl the extra mile to satisfy t!
customer,” he said.
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Attorney at Law

3433 Golden Gate Way
Suite F

Lafayette, California 94549 M// &W

(415) 283-6008

March 10, 1987

Ms. Sally Tanner
State Capitol, Room 4146
Sacramento, CA 95314

RE: Lemon Law
Dear Ms. Tanner:

Michael Lafferty of the Bureau of Automotive Repair
advised me that you are attempting to amend the California
Lemon Law again. Part of my practice in Contra Costa
County is advising individuals who believe they have "lemons."
The present law is so restrictive that almost none of the
clients I see are able to qualify their car as a "lemon."

Some areas which I believe would improve the law for
the consumer are:

1) Extend the time to two years and 2 4,000 miles
whichever is greater.

2) Reduce the number of times the car must be returned
to the Dealer.

3) Bring the manufacturer's representative in earlier.

4) Make it the obligation of the Dealer to notify the

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

manufacturer, not the consumer, as consumers do not ;&‘
know how to do this. Sal,

If I can assistyou in any way on this legislation,
please advise.

Very truly yours,

;ii%jﬂ;zL;ff:as

NET:kjg
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27 April 1987

Honorable Sally Tanner
California State Assembly
State Capitol

Sacramento, CA 95814

Dear Assemblywoman Tanner:

Enclosed please find suggested language for amendments to AB 2057
which address the issues of follow up on repair attempt decisions
and oral presentation at arbitration hearings.

While we are pleased with many of the problem areas which the
bill will address, it is our position that both of the above
mentioned amendments are extremely important components of a fair
arbitration process.

(800) 666-1917

The bill currently requires that arbitration programs must follow
the FTC 703 guidelines for third party dispute settlement
programs. However, the FTC 703 regulations were written long
before Lemon Laws were passed and, 1in some cases, do not address
the unique problems Lemon Law states have come across with regard
to fair and impartial hearings.

Specifically, FTC 703 is not clear as to whether or not dealers
may participate in the arbitration hearings. In the case of the
Ford and Chrysler boards, dealers (and sometimes company represe-—
ntatives) often do participate in discussions of the board which
lead to decisions. In addition, these same two boards generally
do not allow consumers any oral presentation at the hearings.
This creates a prepostorous situation whereby the imbalance in
representation at the hearings weighs heavily in favor of the

manufacturer.

" LEGISLATIVE INTENT SERVICE
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Since AB 2057 relys on the guidelines in FTC 703 to address the ‘:::
issues of oral presentation and board composition, the bill /)

should be amended to clarify that dealer and/or manufacturer
participation in any form is not acceptable unless the consumer
is given a chance to participate equally as much.

FTC 703 provides general guidelines for the issue of follow up

on decisions made. Unfortunately, the guidelines provide for a
follow up to make sure that the repair attempt occurred, but not
follow wup on whether the repair attempt corrected the problem.
This 1is a serious gap in the requirements, given the frequent

occurrence of another repair attempt as a decision and lack of
follow-up on those decisions.

A-IL
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AB 2057 should be amended to include specific requirements for
how boards should follow up on repair attempt decisions.

Consistant with our discussions in February with you and other
Lemon Law advocates, we believe these provisions, which were in
the draft submitted to you at that time, are necessary and should
be added to AB 2057.

We are committed to supporting a Lemon Law reform bill which
includes these amendments. We hope that you will agree that
these amendments are important and will amend the bill
accordingly.

We will be contacting you further regarding your intentions in
the next few days. Please do not hesitate to call if you have
any questions.

Sincerely,

o s

Carmen Gonzalez
Consumer Program Director

Lyzt7tztgélbush
Legislative Advocate

cc: Susan Giesberg, State Attorney General's Office

(800) 666-1917
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Amendments to Assembly Bill No. 2057

On page 14, line 29, insert:

(1) Require that no member of the arbitration board deciding a
dispute, be a party to a dispute, or an employee, agent or dealer
for the manufacturer; and that no other person, including an
employee, agent or dealer for the manufacturer, be allowed to
participate in formal or informal discussions unless the consumer
is allowed to participate equally.

(J) Require that in the case of an order for one further repair
attempt, a hearing date shall be established no later than 30
days after the repair attempt has been made, to determine whether
the manufacturer has corrected the nonconformity. The buyer and
the manufacturer shall schedule an opportunity for the
manufacturer to effect the ordered repair no later than 14 days
after the ordered repair is served on the manufacturer and the
buyer. If the arbitrator(s) determines at the hearing that that
the manufacturer did not <correct the nonconformity, the
arbitrator(s) shall order the manufacturer to repurchase the
vehicle.

pat

(800) 666-1917
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CONTACT: ARNIE PETERS FOR IMMEDIATE RELEASE
(916) 445-0991 MAY 5, 1987

Assemblywoman Sally Tanner (D-El Monte) today announced that
her "lemon law" to protect new car purchasers has passed its
first legislative hurdle. The bill -- AB 2057 -~ was approved
today by the Assembly Committee on Governmental Efficiency and
Consumer Protection. It will next be heard in the Assembly
Committee on Ways and Means, for a discussion of the measure's
fiscal impacts.
Assemblywoman Tanner sfated, "AB 2057 amends California's
first "lemon law" which I authored in 1982. That original lemon
law haé.been in operation now for over five years and we have
substantial experience with its administration. I have
introduced AB 2057 because of consumer complaints about the
operation of the existing lemon law process. My new bill will
make the lemon law fairer."
The new lemon law bill has the following major provisions:
1) It provides that a car owner may choose a replacement
vehicle or a refund if a car is found to be a "lemon".

2) It requires the automobile manufacturer to reimburse the
owner of a "lemon" for sales tax, license and
registration fees and incidental costs such as repair,
towing and rental car costs.

“3) It requires that the bureau of automotive repair
establish a program to certify that manufacturer-run
arbitratioh programs are operated properly and fairly.

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

4) It provides that if a manufacturer does not provide a ““‘
certified arbitration program and the consumer is forced ‘::I

[

to go to court to recover the cost of a "lemon", the !l

court will award triple damages if the consumer wins the

lawsuit, plus attorney fees.

R

SACRAMENTO ADDRESS . DISTRICT ADDRESS

State Capito! ) 11100 Valley Bouievard, No. 106
Sacramento, CA 95814 N El Monte, CA 91731

(916) 445-7783 : (213) 4429100
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5) It requires new car manufacturers to pay a fee not to
- exceed $1 per vehicle sold to fund the certification
program.

The E1 Monte legislator introduced similar legislation last
year. That bill, AB 3611, died in the Senate after being
approved by the State Assembly. The main distinction between
Assemblywoman Tanner's AB 3611 of last year and this year's AB
2057 is the provision to award triple damages to consumers when
an automobile manufacturer does not provide a certified
arbitration program. According to the Assemblywoman, this
provision is intended to help ensure that the automobile

manufacturers are more likely to participate in the certification

program.
Assemblywoman Tanner concluded, "New car purchases are very
significant to consumers. We must have a lemon law process that
protects the consumer from the heartbreak of buying a car which .
turns out, after repeated repair attempts, to be a true lemon.
The amendments to the original lemon law which I am proposing
with AB 2057 are intended to make the lemon law fairer, and to

provide these needed consumer assurances.”

## End ##

A-2b
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MOTOR VOTERS

P.O. BOX 3163
FALLS CHURCH, VA 22043

May 28, 1987 (703) 448-0002 =

The Honorable Sally Tanner.
Assemblywoman, State of California
State Capitol

Sacramento, CA 95816

Dear Sally:
This is a letter in support of your bill AB 2057.

In some states which are considering Lemon Law II's, automakers
have been urging legislators to hold off, pending the outcome of
our regulatory negotiations ("reg/neg") on the FTC Rule 703.
However, the outcome is in serious doubt.

For one, automakers have introduced a controversial amendment
which states the new rule will not take effect until states
representing two-thirds of the U.S. population adopt the rule,
This may not happen within the allotted time (still undefined),
so it is quite possible the rule may never take effect. That's
assuming we even agree on a new rule, which is doubtful.

Two, the new rule is not a model rule, from the consumer's point
of view. It is riddled with compromises, because the way the way
the negotiations are structured, there is no agreement unless
there is unanimity. That means we are often reduced to the
lowest common denominator. Your bill is superior to the draft we
are discussing now.

For example, your bill requires decisionmakers to apply your
first law. That is a gem. But so far, all the automakers have
agreed to in DC is for the arbitrators to "consider" state laws,
along with a whole list of other matters. And the automakers
want to have exclusive rights to train arbitrators.

Three, the National Congress of State Legislators recently passed
a resolution opposing preemption of states' lemon laws. The
National Association of Attorneys General already passed a simi-
lar resolution. There is widespread concern the FTC negotiations
will be used to preempt what you enact at the state level. If
automakers use our negotiations to stifle state activity, they
will have achieved, de facto, what states want to prevent.

As you know, the whole country looks to you and what you do as an
example. If the automakers want uniformity, which they say they
do, then they should support bills like yours, which may be
adopted as model legislation.

Please get in touch if I can help in any way.

As always,

&€

Rosemary Dunlap, President

Motor Voters is an independent, nonprofit consumer organization incorporated in 1982 and dedicated to
promoting auto safety, reducing traffic deaths and injuries, and improving automotive business practices.

(800) 666-1917
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State legislators oppose
pre-emption of lemon laws

By Helen Kahn
AUTOMOTIVE NEWS STAFF REPORTER

WASHINGTON — The National Confer-
ence of State Legislatures has passed unani-
mously a resolution opposing federal pre-
emption of state lemon laws.

The action follows the recent adoption of a
similar resolution by the National Associa~
tion of State Attorneys General. The Na-
tional Association of Civil Administrators
is expected to take a similar position at its
annual convention next month in Atlanta.

Both domestic and foreign automakers
prefer a single federal rule or uniform state
laws. They are concerned over differences
among the 40-some state lemon laws. Lemon
laws specify consumer rights in settling
complaints about defective cars.

Automakers say they doubt they can get a
federal rule that will pre-empt state lemon
laws. Instead, the makers are trying to get
some relief through a proposal made to an
advisory group considering changes in a
Federal Trade Commission rule governing
informal dispute settlement procedures. A
decision is expected in a month or two.

The legal headaches stem indirectly from
passage of the 1975 Magnuson-Moss Act,
which defined certain consumer rights if
manufacturers offered written warranties. It
also encouraged establishment of informal
dispute settlement procedures.

The FTC, as required under the law, wrote
a rule (known as 703) spelling out obliga-
tions of manufacturers and consumers in
settling warranty complaints out of court.

Many automakers now use national arbi-
tration programs such as the National Auto-
mobile Dealers Association’s AUTOCAP or
the Better Business Bureau’s Autoline. But
the FTC has never said whether those pro-
grams meet the federal rule’s guidelines.

The FTC 703 rule, which does not pre-
empt state lemon laws, is now the subject of
discussions by an independent advisory
group set up by the FTC. The group includes
representatives from the auto industry (man-
ufacturers and dealers), consumer groups
(Center for Auto Safety, Motor Voters, Con-
sumers Union) and state legislators.

It is to those groups that the automakers
are proposing a solution less sweeping than
federal pre-emption.

They suggest making the FTC rule effec-
tive only after states with two-thirds of the
nation’s population have enacted lemon laws
that:

® Require a consumer to use the manufac-
turer’s arbitration program before going to
court.

® Does not place any new obligations on
the manufacturer.

In effect, that would mean uniformity in
states with two-thirds of the population. But
it also would mean that states with tough
lemon laws could not qualify as part of
the necessary two-thirds.

Connecticut's lemon law, for example,
with its own state-run arbitration program,
would appear not to qualify. Neither, ap-
parently, could the lemon laws of Florida or
Wisconsin.

The FTC staff has scheduled a final meet-
ing in June for the rulemaking group to de-
cide whether agreement can be reached on
changing the federal informal dispute settle-
ment procedures rule. The FTC staff has
stated no desire for its rule to pre-empt
states’ rights to legislate or regulate con-
sumer rights for repair/replacement under
warranty, but the staff stressed it could not
speak for current or future commissioners.

FTC Chairman Daniel Oliver has refused

to say whether he favors having the FTC
rule pre-empt state laws, and his position
has made state legislators and consumer ac-
tivists somewhat concerned.

The pre-emption issue was recently de-

. bated by David A. Collins, a General Motors

attorney who has been serving on the FTC
advisory committee, and John J. Woodcock,
the Connecticut lawmaker most responsible
for the strict Connecticut lemon law that has
its own state-run arbitration programs.

They debated before the National Confer-
ence of State Legislatures prior to a vote op-
posing pre-emption of lemon laws.

After reviewing some of the court deci-
sions on pre-emption, Collins said, “The bad
news from your perspective, and from our
perspective, too, is that the laws are taking
new and different shapes and forms.”

Some of those new varieties, he added, put
lemon laws on a “self-destructive collision
course with federal law, sooner or later.”

Collins said the original lemon laws — al-
lowing a dealer four atlempts o repair a car
and requiring a manufacturer to buy back
the car if it is in a dealer’s hands for 30
days — are very hard to assail as a matter of
fairness. Collins said it is hard to say “four
cracks at a serious problem isn’t enough, and
we aren’t saying that any more.”

But, said Collins, it is the new details
cropping up in lemon laws that are unfair,
sometimes to manufacturers and sometimes
to consumers.

He said that one form of lemon-law un-

fairness insulates dealers from accountabil-
ity for the poor service they may have pro-
vided. Collins admiitted some defective cars
defy repair. Dealers should not be responsi-
ble for fixing them.
" But the bulk of the lemons, which the au-
tomakers are buying back, according to Col-
lins, are cars that the dealer has let sit for 30
days, or cars for which the dealer has failed
to order the necessary parts, or cars with a
problem the dealer just has not diagnosed.

Making the dealer accountable under the
lemon laws, added Collins, is an incentive to
do the job right. Moreover, the consumer
should not be caught between the dealer and
the manufacturer. Dealers and automakers
ought to be the ones to argue it out, accord-
ing to Collins. As it is now, in some states
dealers claim the unsuccessful repair is the
manufacturer’s fault.

Woodcock, taking his turn in the debate,
said the states have taken a leadership role
because the FTC failed to do so. He said the
Connecticut attorney general has been wait-
ing for four years for FTC to tell him
whether the Better Business Bureau arbitra-
tion program meets the federal guidelines
spelled out in rule 703.

State enforcement is necessary, said
Woodcock, because the FTC has been in a
“*deep coma.”

Woodcock said he is concerned that the
potential for a pre-emptive initiative is real,
and he said he thinks Congress should be
warned because that is where the auto in-
dustry is going next for help. Woodcock said
he believes the automakers have already been
to the White House, and Congress is next.

Woodeock wamned that pre-emption would
create a moratorium on what states have done
to supervise and monitor industry arbitration
programs. And he viewed that as a big prob-
lem because of the track record of the FTC.

In addition, he said pre-emption would
create a moratorium on further state initia-
tives, and by creating a precedent, it would
have a chilling effect on what states may
want to do.

(800) 666-1917
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CONTACT: DOROTHY RICE . FOR IMMEDIATE RELEASE
(916) 445-0991 JUNE 3, 1987

Assemblywoman Sally Tanner (D-El Monte) today announced that
her 1987 "Lemon Law" to protect new car buyers was approved by
the Assembly Ways and Means Committee. It will next be voted on
by the full Assembly.

Assemblywoman Tanner stated, "I introduced Assembly Bill 2057
this year in response to comments I have received from many
consumers in the state that there are problems with the
administration of the original "lemon law" which became state law
in 1982, The experience of the past four years has shown us that
aspects of my 1982 "lemon law" need to be strengthened to assure
that owners of "lemon" cars are treated fairly in the process.
That is the goal of AB 2057."

The original California "lemon law" was enacted by AB 1787,
following three years of effort by Assemblywoman Tanner to secure
its passage by the Legislature. That bill specified for the
first time that once a consumer has attempted to have the same
defect repaired four times within the first year of ownership, or
the automobile has been out of service for more than 30 days, the
car is presumed to be a "lemon" ‘and the owner is entitled to
receive either .a new car or a refund for the purchase price from
the auto manufacturer. Before passage of the bill, California's
warranty laws entitled the consumer to a refund or replacement if

the car is not repaired after a "reasonable number of attempts".

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

Because state law provided no standard for determining what was .““
]

"reasonable", consumers were faced with the uncertainty of what ‘:l:
-

constitutes a reasonable number of repair attempts. L

AB 2057 (Tanner) makes the following revisions to the 1982
"lemon law":

..
SACRAMENTO ADDRESS ’ DISTRICT ADDRESS

State Capitol ' 11100 Valley Boulevard, No. 106
Sacramento, CA 95814 N El Monte, CA 91731
(916) 445-7783 . (213) 4429100
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-~ It provides that a car owner may choose a replacement or a
::refund when the car is found to be a lemon.
- It requires that the manufacturer reimburse the owner of a
"lemon" for sales tax, license and registration fees, and for
incidental costs such as repair, towing and rental car costs.
-- It requires that the Bureau of Automotive Repair establish a
program to certify that manufacturer-run arbitration programs are
operated properly and fairly.

-~ It provides that if a manufacturer does not provide a
certified arbitration program and the consumer is forced to go to
court to recover the cost of a "lemon", the court will award
triple damages if the consumer wins the lawsuit, plus attorney's
fees. '

Assemblywoman Tanner concluded, "AB 2057 will provide
additional protection for consumers who have the misfortune of
purchasing a car which turns out to be a "lemon". The purchase
of a new car is the second most significant purchase most people
make in their lives; this fact makes "lemon law" protections a

consumer necessity."

$## End ##

(800) 666-1917
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Publisher of Consumer Reports

June 5, 1987 JUN |2

Assembly Member
State Capitol
Sacramento, CA 95814

Re: Support for A.B. 2057 (Tanner)

Dear Assembly Member:

Consumers Union, non-profit publisher of Consumer Reports
magazine, urges you to support A.B. 2057 (Tanner) when it 1s heard
on the Assembly floor. This bill will make important changes in
California's "lemon law."

Five years ago, the Legislature enacted the "lemon law." It
provides remedies for consumers who purchase defectiva new cars.
It defines the process by which a new car may qualify as a
"lemon" and the owner may receive compensation for it.
Unfortunately, several areas of the lemon law are problematic.
A.B. 2057 will make needed changes to ensure that consumers who
purchase "lemons" can receive the compensation they deserve.

Under the current lemon law, owners of alleged lemon vehicles
are required to use a "qualified" arbitration process before they
may resort to the courts. However, the arbitration programs are
either operated or sponsored by the manufacturers and they have
not provided a fair and impartial process for consumers. In some
cases, these panels have failed to abide by provisions of the
lemon law and the Federal Trade Commission's arbitration
regulations. The panels often rely on experts supplied by
manufacturers. Finally, while the panels frequently require one
more repair attempt, they do not follow-up to ensure that the
vehicle has been satisfactorily repaired.

There are additional problems with the current lemon law.
Costs such as towing and rental car fees are not reimbursed, and
the amount the manufacturer may deduct for the use of the vehicle
from the replacement value is not specified.

A.B. 2057 addresses these problems. The bill contains strong
provisions to ensure that consumers get a fair and impartial
hearing in the arbitration process. It also would allow consumers
who win in court to recover a civil penalty if the manufacturer

_has not maintained a certified arbitration program. In sum, A.B.
2057 contains the needed provisions to assure consumers stuck with
"lemons" that they can receive the compensation they deserve.

We urge your AYE vote.

Sin rely,

ith Bell, Director of Special Projects
t Coast Regional Office
Consunmers Union of U.S., Inc.

(800) 666-1917
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cc: Carmen Gonzalez, CALPIRG ’4'52

1535 Mission Street, San Francisco, CA 94103 ¢ (415) 431-6747
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AR 2057 (Tanne
6/15/87

ASSEMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION
REPUBLICAN ANALYSIS

AB 2057 (Tanner) -- LEMON LAW - PART IT
Version: 6/11/87 Vice Chairman: Larry Stirling
Recommendation: Oppose
Vote: 2/3 (Appropriation)

Summary: Requires Bureau of Auto Repair to "certify" all
arbitration panels created by the original "Lemon Law."
Reguires charge on new cars to pay for process. Also allows
treble damages for any consumer who sues and wins against an

r)

Yy

auto manufacturer who does not have a "certified" arbitration

panel; or treble damages for any consumer who proves that hi
arbitration panel did not follow procedures laid out in this
bill. Fiscal effect: Tax of up to $1 per new car sold in
state. Estimated revenue: up to $300,000 a year.

Supported by CA Public Interest Research Group (CALPIRG)

(Sponsor). Opposed by Automobile Importers of America, FORD,

GM. Governor's position: None on file.

Comments: The author claims the present voluntary "lemon

by turning it over to the government -- that paragon of
efficiency and consumer protection.
Today, if you have a "lemon," you can go to the
panel rules against you, you can still go to court. If the
panel rules in your favor, the car company cannot appeal.
But the auther is concerned that there is something
inherently unfair about the manufacturer paying for the
arbitration panel. (Virtually all the manufacturers
sub-contract with the Better Business Bureau for
arbitration.)

‘Ei manufacturer, who then convenes an arbitration panel. If the

panels are fair. It also effectively mandates that all
f companies submit to it -- those companies that don't have a
{ state certified system will be liable for triple damages
;SP (plus attorney's fees) for any suit regarding a "lemon" car
that i rought before them.
/ Mandator ertification will turn these informal
s proceedl hto formal court hearings. (This bill also

Taw" process is not working. Her answer is to make it better

So this bill creates a state system to "certify" that the

S

(800) 666-1917
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allows consumers to collect triple damages if they can prove

that their certified process did not dot all the "i's" and
oss all the "t's".) The result will be the same problems

we have with our legal system and our regulatory agencies --

an emphasis on detail and procedure, countless appeals over
piddley little questions, endless litigation, lots of
government employees and huge backlogs. Ironically, this
bill comes at a time when the courts and the regulatory
agencies are looking into voluntary arbitration as a way to
relieve their backlogs. ‘

Assembly Republican Committee Vote . A«EEb

GE & CP -- 5/5/87
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(6-1) Ayes: Stirling
Noes: Harvey
N.V : Frazee
Abs: Grisham
Ways & Means -- 6/3/87
(18-5) Ayes: D. Brown, Ferguson, Hill
Noes: Baker, Johnson, Jones, Lewis, McClintock
Consultant: John Caldwell

A-24
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SACRAMENTO ADDRESS
STATE CAPITOL
SACRAMENTO 95814
(916)445-7783

DISTRICT OFFICE ADDRESS
11100 VALLEY BOULEVARD
SUITE 106
ELMONTE.CA 91731
(818)442-9100

Fsw
Fsw

Axgemhly
Galitornia Legislature

SALLY TANNER

ASSEMBLYWOMAN. SIXTIETH DISTRICT

CHAIRWOMAN

COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

June 22, 1987

COMMITTEES:
AGING AND LONG TERM CARE

ENVIRONMENTAL SAFETY &
TOXIC MATERIALS

GOVERNMENTAL ORGANIZATION
LABOR & EMPLOYMENT
SUBCOMMITTEES:

HAZARDOUS WASTE DISPOSAL
ALTERNATIVES

SPORTS & ENTERTAINMENT
TOXIC DISASTER PREPAREDNESS

MEMBER:

JOINT COMMITTEE ON
FIRE. POLICE. EMERGENCY
AND DISASTER SERVICES

GOVERNOR'S TASK FORCE ON
TOXICS. WASTE & TECHNOLOGY

SELECTCOMMITTEE ON
LOW LEVEL NUCLEAR WASTE

The purpose of this letter is to request that AB 2057, my
bill to revise the operation of the California "Lemon Law", be
I believe that the
Judiciary Committee is the most suitable committee to hear the
bill for the following reasons:

referred to the Senate Judiciary Committee.

1)
bills that have been introduced since 1981,
of last year. AB 2057 is almost identical to AB 3611.

2)

panels run by the auto manufacturers.

The Senate Judiciary Committee has heard all "Lemon Law"
including my AB 3611

The bill revises the arbitration procedures which are
used under current law to determine whether a car is a "lemon".
Dispute resolution in these cases is carried out by arbitration
The bill creates a program
administered by the Bureau of Automotive Repair to certify that
these arbitration procedures meet the requirements of the "Lemon
Although the bill

Law" and Federal Trade Commission regulations.

does not require that auto manufacturers apply for certification,
it does provide that if a manufacturer does not offer a certified
arbitration process and the consumer is forced to go to court to
recover the cost of a "lemon",

the court will award triple

o

damages plus attorney's fees if the consumer wins the lawsuit.

The bill also revises the terms under which "lemon" car
owners are compensated to ensure that refunds cover items like
sales tax and license fees so that the consumer does not end up

having to absorb these costs of owning a "lemon".

Ao
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Fsw
June 22, 1987
Page 2

3) The bill does not affect the provisions of new car
warranties, their terms or conditions or the consumer's rights or
manufacturer's duties under these warranties.

Because the bill is a "due process” bill that seeks to ensure
that fair and impartial decisions are made on "lemon" cars, and
because the bill does not relate directly to warranties, I
believe that a referral to the Senate Judiciary Committee is the
most appropriate referral. That committee has the greatest
expertise on matters of due process and just compensation and
will give the bill an in-depth, substantive and productive
hearing.

Thank you for your courtesy.

Sincerely,

SALLY TANNER
Assemblywoman, 60th District

ST:acft

h-306

(800) 666-1917
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¥s (1l Hon. David Roberti

President Pro Tempore
of the Senate

State Capitol, Room 205

Sacramento, CA 95814

Psw Dear David:

Psw Hon. David Roberti

Ps(2 Hon. William Craven
Member, Senate Rules Committee
State Capitol, Room 3070
Sacramento, CA 95814

¥sw Dear Senator Craven:

¥sw Hon. William Craven

Ps (3 Hon. Jim Ellis

Member, Senate Rules Committee
State Capitol, Room 4053
Sacramento, CA 95814

Psw Dear Senator Ellis:

Psw Hon. Jim Ellis

Ps(4 Hon. Henry Mello

Member, Senate Rules Committee
State Capitol, Room 5108
Sacramento, CA 95814

Psw Dear Senator Mello:

¥sw Hon. Henry Mello

Ps (5 Hon. Nicholas Petris
Member, Senate Rules Committee
State Capitol, Room 5080
Sacramento, CA 95814

Psw Dear Senator Petris:
Psw Hon. Nicholas Petris
Ps)

A3
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CONTACT: ARNIE PETERS FOR IMMEDIATE RELEASE
(916) 445-0991 JUNE 26, 1987

Assemblywoman Sally Tanner (D-E1 Monte) announced that her
1987 "Lemon Law" to protect new car buyers was approved by the
full Assembly on June 22 by a vote of 54-20,.

Assemblywoman Tanner stated, "I introduced Assembly Bill 2057
this year in response to comments I have received from many
consumers in the state that there are problems with the
administration of the original "lemon law" which became state law
in 1982. The experience of the past four years has shown us that
aspects of my 1982 "lemon law" need to be strengthened to assure
that owners of "lemon" cars are treated fairly in the process.
That is the goal of AB 2057."

The original California "lemon law" was enacted by AB 1787,
following three years of effort by Assemblywoman Tanner to secure
its passage by the Legislature. That bill specified for the
first time that once a consumer has attempted to have the same
defect repaired four times within the first year of ownership, or
the automobile has been out of service for more than 30 days, the
car is presumed to be a "lemon" and the owner is entitled to
receive either a new car or a refund for the purchase price from
the auto manufacturer. Before passage of the bill, California's
warranty laws entitled the consumer to a refund or replacement if
the car is not repaired after a "reasonable number of attempts".
Because state law provided no standard for determining what was
"reasonable", consumers were faced with the uncertainty of what

(800) 666-1917
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constitutes a reasonable number of repair attempts. ;“:‘
. - L]

AB 2057 (Tanner) makes the following revisions to the 1982 .::

‘ (]

"lemon law":
-- It provides that a car owner may choose a replacement or a
refund when the car is found to be a lemon.

.
SACRAMENTO ADDRESS DISTRICT ADDRESS

State Capitol ‘ 11100 Valley Boulevard, No. 106
Sacramento, CA 95814 N El Monte, CA 91731
(916) 445-7783 . (213} 4429100
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-- It requires that the manufacturer reimburse the o&ner of a
"lemon" for sales tax, license and registration fees, and for
incidental costs such -as repair, towing and rental car costs.

-- It requires that the Bureau of Automotive Repair establish a
program to certify that manufacturer-run arbitration programs are
operated properly and fairly.

-- It provides that if a manufacturer does not pfovide a
certified arbitration program and the consumer is forced to go to
court to recover the cost of a "lemon", the court will award
triple damages if the consumer wins the lawsuit, plus attorney's
fees. )

AB 2057 passed the Assembly with the minimum number of votes
required to secure passage. Assemblywoman Tanner was successful
in acquiring the necessary 54 votes after the bill had been
brought up for vote three times on the Assembly floor. The bill
is opposed by numerous auto manufacturers and supported by
consumer and public interest groups.

Assemblywoman Tanner concluded, "AB 2057 will provide
additional profection for consumers who have the misfortune of
purchasing a car which turns out to be a "lemon". The purchase
of a new car is the second most significant purchase most people
make in their lives; this fact makes "lemon law" protections a

consumer necessity."

## End ##

(800) 666-1917
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SE:<TE COMMITTEE ON JUDICIARY -

. BACKGROUND INFORMATION

AB 2o F

1. Source

(a) What group, organization, governmental agency, or other
person, if any, requested the introduction of the bill?
Please list the requestor's telephone number or, if
unavailable, his address.

Author introduced bill.

(b) Which groups, organizations, or governmental agencies have
contacted you in support of, or in opposition to, your

bill? ~

Support: CA Public Interest Group OPPOSITION: Ford Motor Co. 2
Consumers Union General Motors Corp. Q

Motor Voters Automobile Importers of Americ®

Attorney General Chrysler Motors 8

©

(c) If a similar bill has been introduced at a previous session

of the Legislature, what was its number and the year of
its introduction?

AB 3611 (1986)

2. Purpose

What problem or deficiency under existing law does the bill

seek to remedy?

1) Ensures that owners of "lemon" cars will be reimbursed for sales
tax and license fees when manufacturer buys back the vehicle.

2) Creates a program to ensure that auto manufacturer-run arbitration

panels are operated fairly and impartially and in accordance with
applicable law and regulations.

If you have any further background information or material relating

to the bill, please enclose a copy of it or state where the inform-
ation or material is available.

Arnie Peters 5-7783
PLEASE COMPLETE THIS FORM AND RETURN IT TO THE SENATE COMMITTEE ON

JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FORM HAS BEEN RETURNED.
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GENERAL MoTORS CORPORATION

1170 PARK EXECUTIVE BUILDING, 925 L STREET, SACRAMENTO, CALIFORNIA 95814

July 8, 1987

Honorable Bill Lockyer, Chairman
Senate Judiciary Committee

State Capitol Building, Room 2032
Sacramento, California 95814

Re: AB 2057 (Tanner) Lemon Law Revision

Dear Bill:

This is to advise you that the General Motors Corporation is
opposed to AB 2057 (Tanner), which is scheduled for hearing
by the Senate Judiciary Committee on July 14.

AB 2057 would create a new certification process for
automobile manufacturers voluntary arbitration programs. 1In
so doing, it would formalize the procedure to the point where
an arbitrator would be required to be trained in the
specifics of the lemon law. If one of the arbitrators
misapplied the principles of the lemon law, the manufacturef:
would be liable for treble damages and attorney fees.

General Motors has about 1,000 arbitrators in California. No
more than 250 are attorneys. It seems unreasonable to
provide for treble damages based upon the decision of a
layman arbitrator, untrained in the law.

The idea of General Motors' arbitration program, which is
voluntary and predates California's lemon law, is that it be
informal and non-legal, that the process he easily understood
by the consumer, and that a lengthy court setting be

. avoided. AB 2057 would formalize the procedure by attempting

to make layman arbitrators judges and then injecting treble
damages.

For these reasons we must respectfully oppose AB 2057.

Sincerely,

G. Lee Ridgeway, Regional Manager
Industry—-Government Relations

GLR/rp
cc: Members, Senate Judiciary Committee
Assemblywoman Sally Tanner

(800) 666-1917
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DEPARTMENT OF JUSTICE
BILL ANALYSIS

DATE: July 9, 1987
BILL NO.: AB 2057 ANALYST: Ronald A. Reiter
AUTHOR: Tanner BRANCH/SECTION: Consumer
DATE LAST AMENDED: 6-11-87 TELEPHONE: (213) 736-21589

I.

CURRENT LAW

The Song-Beverly Consumer Warranty Act provides that, if the
manufacturer is unable to conform goods to the standards of
the manufacturer's express warranty within a reasonable
number of service or repair attempts, the manufacturer must
either replace the goods or reimburse the buyer for the
purchase price less an amount attributable to the buyer's
use of the product prior to the discovery of the
nonconformity. Song-Beverly creates a presumption that a
reasonable number of repair attempts of a motor vehicle have
occurred if, within one year from delivery to the buyer or
12,000 miles, whichever occurs first, either the same
problem has been subject to repair four or more times by the
manufacturer or the vehicle is out of service for repair for
a cumulative total of more than 30 days since delivery of
the vehicle. A manufacturer is permitted, but not required,
to establish a qualified third party dispute resolution
process to arbitrate a buyer's claim that a vehicle does not
conform to the manufacturer's express warranty. If the
manufacturer establishes a qualified process, the buyer must
submit his or her claim to the third party process to

invoke the presumption regarding what is a reasonable number
of repair attempts. The buyer may assert the presumption in
court only if (a) a third party process does not exist, (b)
the buyer is dissatisfied with the third party decision, or
{c) the manufacturer neglects to promptly fulfill the terms
of the third party's decision. These statutory provisions
are popularly referred to as the "lemon law.”

The lemon law establishes that a qualified third party
dispute resolution process must (a) comply with minimum
requirements established by the Federal Commission for
informal dispute resolution procedures, (b) render decisions
which are binding on the manufacturer if the“buyer elects to
accept the decision, and (c) prescribe a reasonable time not
to exceed 30 days within which the manufacturer must fulfill
the terms of the decision.

1. A-Q\2%
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CEANGE MADE BY BILL

Tnis bill would authorize the Bureau of Automotive Repair to
certify that the third party dispute resolution process
complies with the minimum requirements established by Song-
Beverly. The certification procedure would be funded from a
$1 fee for each new vehicle so0ld, leased, or distributed in
this state.

The bill also expands and clarifies some of the provisions
of the lemon law. For example, the bill would permit a
buyer to elect reimbursement in lieu of replacement if a
manufacturer is unable to conform a new vehicle to express
warranty specifications. The bill establishes a formula for
determining the buyer's obligation to the manufacturer for
the use of a vehicle prior to discovery of the defect. The
bill also provides for the reimbursement of sales tax,
official fees, and incidental damages such as towing and
rental car costs. The manufacturer would be able to recover
the sales tax from the state.

In addition, modifications are made to the third party
dispute resolution process. For example, arbitrators would
receive copies of applicable warranty law and would be able
to request an expert to provide a written report on the
condition of a non-conforming motor vehicle at no cost to
the buyer,

Significantly, the bill provides that a buyer may recover
treble damages in a breach of warranty action against the
manufacturer if the manufacturer fails to rebut the
presumption that it did not repair the vehicle in a
reasonable number of attempts and if the manufacturer either
does not maintain a qualified third party process or its
third party process willfully fails to comply with required
procedures in the buyer's case.

ANALYSIS

The existing lemon law was supposed to provide new car
buyers with an efficient and economical forum for the
resolution of warranty disputes. The law, however, has not
worked well.

Some third party resolution mechanisms established by
manufacturers did not comply with minimum statutory
criteria. Manufacturers, however, did not violate the law
because they were not required to establish any third party
dispute resolution processes; the third party: procedure is
entirely permissive. Even if statutory criteria were met,
third party processes often have rendered decisions that
were contrary to law because arbitrators are not trained in,
and were not even provided copies of, applicable warranty

.2. A’_L\:S
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law. 1In addition, almost all cases involve technical
disputes, and frequently the only expert testimony 1is
provided by the manufacturer in its own behalf. Consumers
are usually unable to afford any expert analysis and
arbitrators usually have no power to order an independent
expert examination of the vehicle.

Furthermore, apparently favorable results to a consumer
often were costly and impractical. For example, if a third
party process ruled that the manufacturer failed to correct
defects, the manufacturer would not refund the purchase
price but would attempt to replace the vehicle. The
replacement vehicle would be a later model car, and the
buyer would be reguired to pay the price increase between
the new model and the originally purchased vehicle. 1In
addition, the buyer would often be reguired to pay a
substantial amount for the use of the non-conforming vehicle
prior to the discovery of the defect. Consequently, a

consumer might be unable to afford a successful arbitration
result.

In recent years, some manufacturers have abandoned the use
of third party dispute resolution processes. As a result,
the availability of an efficient and economical alternative
to court action in new vehicle warranty disputes has largely
evaporated. Consequently, the intended salutary effects of
the original lemon law have not occurred.

This bill provides some significant improvements to the
third party resolution procedure and the substantive law
determining the manufacturer's liability for its failure to
meet its express warranties. If a buyer is successful in
establishing that the manufacturer failed to conform a
Jdefective vehicle to express warranties within a reasonable
number of attempts, the buyer can insist on a refund of the
purchase price instead of a new vehicle. The bill more
clearly specifies what must be done if the manufacturer
replaces a vehicle and provides a description of items of
cost which must be refunded to a buyer if a refund is
ordered. In addition, the bill specifies a formula for
determining the buyer's liability for vehicle use prior to
the buyer's discovery of the nonconforming defect.

" LEGISLATIVE INTENT SERVICE
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The bill, moreover, makes helpful procedural reforms.
Arbitrators assigned to decide disputes must be provided
with copies of, and instruction in, applicable warranty law.
Also, arbitrators can reguest an inspection and written
report on the condition of a nonconforming motor vehicle, at
no cost to the buyer, by an automobile expert who is
independent of the manufacturer. This report can be
critically significant in many cases involving technical

disputes. The certification process will remove proof

3.
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problems regarding whether a third party process meets
statutory criteria. ,

One of the most significant aspects of the bill is the
provision of an incentive to manufacturers to establish a
voluntary qualified third party dispute resolution process.
The bill provides for treble damages to a buyer who brings
an action against a manufacturer which both breaches its
warranty to the consumer and fails to provide a qualified

third party process for the resolution of the consumer's
dispute.

The Legislature could easily provide a treble damage remedy
against manufacturers which sell defective vehicles, fail to
fix them within a reasonable period of time, and fail to
replace the vehicle or reimburse the purchaser for its
purchase price. Given the importance of cars to our society
and the substantial financial commitment Californians must
make to purchase new cars, the failure of a manufacturer to
honor its warranties within a reasonable number of repair
attempts can easily be viewed as improper. 1Indeed, the
conduct may be oppressive, especially considering the harm
caused to new car purchasers from the inconvenience,
aggravation, loss of time, possible loss of earnings, and
physical hazard from possible safety defects.

The bill, however, does not simply impose treble damages for
the manufacturer's failure to meet its warranty obligation.
- The bill permits the manufacturer to escape the treble
damage penalty for its failure to meet itg warranty
obligations by allowing the manufacturer to establish a
qualified third party dispute resolution process. At the
very least, this incentive has the laudable objectives of
providing an efficient and economical forum for the new car
buyer and diverting cases from congested court calendars to
an alternative dispute resolution procedure.

The manufacturers contend that the treble damage remedy is
unconstitutional because it forces the manufacturer to
arbitrate disputes. However, the third party process is
voluntary and a manufacturer which does not maintain a third
party process is liable for treble damages if the buyer
proves that the manufacturer breached its warranty
notwithstanding a reasonable number of repair attempts to
correct a nonconformity. Thus, the voluntary maintenance of
a third party process is a way for manufacturers to escape
treble damages for their breach of warranty. While the
treble damage remedy will animate manufacturers to adopt a
third party process, the remedy is not a pendlty which would
unconstitutionally coerce mandatory arbitration.

4. A/qs
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IV. RECOMMENDATION

A. The office should vigorously support this measure which

is intensely opposed by motor vehicle manufacturers.

\

RONALD A. REITER
Deputy Attorneyv General

RAR:vh

cc: Rndrea S. 0Ordin
Herschel T. Elkins
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Regional Governmental Affairs Office Suite 260 — 925 L Street
Ford Motor Company Sacramento, California 95814
: Telephone: 916/442-0111

July 10, 1987

To: Members, Senate Judiciary Committee

Subject: Opposition to AB 2057

Ford Motor Company is opposed to Assembly Bill 2057,
relating to vehicle warranties, which is set for hearing in the
Senate Judiciary Committee July 14, 1987. Ford's opposition is
based on three main issues:

(1) We feel this bill raises serious constitutional
issues as contained in the attached Checklist of Constitutional

Problems with AB 2057 prepared by Automobile Importers of
America, Inc., dated July 2, 1987.

(2) Ford also opposes the multiple damages provision
of the bill as it would encourage litigation. The recovery of
damages would place a high premium on prevailing under the
statute, rendering "lemons" extremely valuable. A multiple
damage provision is particularly unfair if it penalizes the
manufacturer for the actions of a third party dispute resolution

/
/

(800) 666-1917
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mechanism over which it does not exert control. }ﬁ;
...
(3) We further oppose the requirement that our volun- ﬂf
tary third party lemon law arbitration programs must be certified
by a state bureaucratic certification process.
We urge your NO" vote on AB 2057.
RICHARD L. DUGALLY
Regional Manager
Governmental Affairs
RLD:cme
cc: Honorable Sally Tannerv/ H'L41

Consultants, Senate Judiciary Committee
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AUTOMOBILE IMPORTERS OF AMERICA, INC. JUL - 71987

CHECKLIST OF CONSTITUTIONAL PROBLEMS WITH A.B. 2057

The fa of A.B. 2087 to ford manufacture jur

jal is unconstitutional under t i ia Constitu-
tion. The right to a Jury trial is guaranteed by the
California Constitution.! Consumer warranty olaims are
oaaentially oontract olaims,? for which the jury trial
right is guaranteed.? Moreover, under Celifornia Law,
the right to jury trial oannot be infringed by a statute
purporting to compel arbitration without the right of
trial de nove.4

The 91v11 penalties provision is unconstitutjonsl

because it penalizes t rer for exerciasing its
right tg e _Jury trial. Givil penalties are penal in
nature.® In California, "[i]t is well settled that to
runish a person for exercising individual rights [such
as the right to Jjury trial}l is & due prooess violation
of the most basic mort."”® -

The bi nconstitut b e it delegates
Judicial power to arbitrators, who are not judiojal
officers, Under the California Constitution, Jjudicial
povwers and responsibilities are vested solely in the
Judicial branch and may not be exercised by any other
branch.? Thus, "the legiaslature is without power, in
the absenoce of constitutional provision asuthorizing the
same, to confer judicial functione upon a statewide
adminiastrative agenoy."® 1In the absenoce of de novo
judicial review, the delegation of judicial funotione--
such as that in the A.B, 2067--to nonJudioial bodies is
unoonstitutional.®

The bill’as requirement that a manufacturer must have a

dispute resolution process oonfliots with the provisions

9f the Magnuson-Moss Warranty Act, which encourages

voluntary programsg, and with specifi ovisions of 16
CoFgRa ﬁgggign 703.

B, 2057 is unconstij io on equal proteotion
grounds beoause jt affords unequal treatment to
ufacturers in re 8 undanental right
Under A.B. 2057, the decision of a dispute resoclution
prooees is binding on the manufacturer but not on the
conaumer, who is free to ohallenge the decision in
oourt. It is impermissible to grant a fundamental right,
suoh as the right to jury trial, to one oclass and deny

GOVERNMENTAL AFFAIRS

(800) 666-1917
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AUTOMOBILE IMPORTERS OF AMERICA, INC.

it to another.!® Moveover, under California law it is
impermissible to discriminate against manufacoturers

merely beosuse they may have more wealth than
consumers. !t

o The admission of the arbitrator'sa decirion into
evidence without providing t right to croas-e i
the arbitrator is unoconstitutional. In Californis,
"denial of the right to cross-examination [of a non-
Judicial decision-maker] cannot constitutionally be

enforced."!? (Consequently, A.B 2087, whioh compels the =

manufacturer into arbitration by the threat of civil -

penalties and then admits the arbitrator’s deoision into 8

evidence without cross-examination, is °

unoonstitutional.1? §
© Sect 4 of the Bj is unlawful beo t (1

impermigmibly imposes oivjl penaltiea on manufacturers

for t aotgs of t arties and ntly imposes

a uble penalt or the same e. The eivil

penalty of Seotion 1784(e) is tantamount to a punitive
damage award,!4 and thus may only be imposed on the
party actually responasible for the wrong,!% not on a
manufacturer for the aotions of the "third party dispute
resolution process" that must, under FTC rules, be
independent of the manufacturer. The oivil penalties
under Section 1794(e) duplicate the penalties under
Seotion 1794(c) and are, therefore, unlawful,l¢

" LEGISLATIVE INTENT SERVICE

Y
¢
%

A-44
1407



| L1 3 jog7

JOHN K. VAN DE KAMP State of California
‘Attomey General DEPARTMENT OF JUSTICE

1515 X STREET, SUITE 511

P.O. BOX 944255

SACRAMENTO 94244-2550

July 13, 1987 (916) 445-9555

Honorable Sally Tanner

Assemblymember, 60th District

State Capitol, Room 4146

Sacramento, CA 95814

Dear Assemblymember Tanner:

Re: AB 2057 - Warranties: New Motor Vehicles
The Attorney General's Office supports AB 2057.

This bill addresses a number of problems which have developed
under the "lemon law" regarding defective new cars.

(800) 666-1917

Enacted in 1982, the lemon law basically provides that if a manu-
facturer is unable to fix a defective new motor vehicle, then the
buyer is entitled to either a replacement or reimbursement. One
of the major problems to date with the law is that the mechanisms
established by many manufacturers for resolving customer disputes
have not complied with the minimum statutory criteria for such
procedures. Moreover, even where the statutory criteria have
been met poor decisions are often rendered because arbitrators
are not trained in warranty law or do not have authority to order
independent, expert examination of the vehicle.

AB 2057 will make the third party-dispute resolution process a
more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repair to approve the par-
ticular approach selected by each manufacturer; (b) requiring
arbitrators to be familar with applicable warranty law; and (c¢)
authorize arbitrators to obtain independent, expert inspection of
the vehicle.

" LEGISLATIVE INTENT SERVICE
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Additionally, the bill substantially strengthens other areas of
the lemon law by: (a) permitting the buyer to request a refund
of the purchase price instead of being required to accept a new
vehicle from the manufacturer; (b) providing a specific formula
for determining the buyer's liability for use of the vehicle
prior to discovery of the defect; and (c) providing treble dama-
ges in any action where the manufacturer breached the warranty
and failed to provide a qualified third-party process for
resolving the consumer's dispute.

A- %
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Honorable Sally Tanner
July 13, 1987
Page 2

We have now had five years of experience with the lemon law.

AB 2057 address the major problems which have arisen to date,
giving consumers who purchase defective new cars effective reme-
dies against manufacturers who either will not or can not comply
with their/warranties. The bill is inportant to all of
Californig's consumers. Please let me know is we can be of

Senior Assistant Attorney General
(916) 324-5477

AHS:er

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

Y
¢
%

A-sl

1409



r

) RE 3 1000 =

U

JOHN K. VAN DE KAMP State of California
Attorney General DEPARTMENT OF JUSTICE
1515 K STREET, SUITE 511
July 13, 1987 ‘ P.O. BOX 944255
SACRAMENTO 94244-2550
(916) 445-9555

Honorable Bill Lockyer
Chairman, Senate Judiclary
State Capitol, Room 2032
Sacramento, California 95814

Dear Senator Lockyer:
AR 2057 (Tanner) - Warranties: New Motor Vehilcles

The Attorney General's Office urges you to support AB 2057, which
vill be heard by the Judiciary Committee on July 14,

This bill addresses a number of problems which have developed
under the "lemon law" regarding defectlve new cars.

Enacted in 1982, the lemon law basically provides that if a
manufacturer is unable to fix a defective new motor vehicle, then
the buyer is entitled to elther a replacement or relimbursement.
One of the major problems to date with the law is that the
mechanisms established by many manufacturers for resolving
customer disputes have not complied with the minimum statutory
criteria for such procedures. Moreover, even where the statutory
criteria have been met poor decisions are often r»endered because
arbitrators are not trained in warranty law or do not have
authority to order independent, expert examination of the
vehicle.

AB 2057 will make the third party-dispute resolution process a
more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repalr to approve the
particular approach selected by each manufacturer; (b) requiring
arbitrators to be familar with applicable warranty law; and (c)

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

authorize arbitrators to obtain independent, expert inspection of \ﬁ;
the vehicle. ‘:-:

Additionally, the billl substantially strengthens other areas of
the lemon law by: (a) permitting the buyer to request a refund
of the purchase price instead of being required to accept a new
vehicle from the manufacturer; (b) providing a specific formula
for determining the buyer's liabllity for use of the vehicle
prior to discovery of the defect; and (c) providing treble
damages in any action where the manufacturer breached the
warranty and failed to provide a qualified third-party process
for resolving the consumer's dlspute.

A-52
1410



Honorable Bi1ll Lockyer
Page 2

We have now had five years of experience with the lemon law.
AB 2057 address the major problems which have arisen to date,
giving consumers who purchase defectlve new cars effective
remedies pgainst manufacturers who either will not or can not
comply with their warranties. The bill is inportant to all of
Californip's consumers; we urge your support.

Ver yours,
J O} VAN DE KAMP
At eneral

(916) 32u4-5477

AHS:er/ckm

A-5%
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AB 2057 - JUDICIARY COMMITTEE STATEMENT

AB 2057 AMENDS CALIFORNIA'S FIRST "LEMON LAW" WHICH I
AUTHORED IN 1982, THAT LAW HAS BEEN IN EFFECT FOR OVER FOUR
YEARS AND WE HAVE SUBSTANTIAL. EXPERIENCE WITH ITS ADMINISTRATION.
BECAUSE OF CONSUMER COMPLAINTS ABOUT ITS OPERATION, I INTRODUCED
AB 2057 TO MAKE THE "LEMON LAW" FAIRER.

THE BILL HAS TWO MAIN GOALS:

FIRST, IT WILL MAKE SURE THAT OWNERS OF "LEMON" CARS WILL
RECEIVE FULL REFUNDS.

SECOND, IT ESTABLISHES PROCEDURES TO ENSURE THAT ARBI-
TRATION PROGRAMS THAT REVIEW "LEMON" CASES ARE RUN
FATRLY.

BRIEFLY, AB 2057 DOES THE FOLLOWING:

P , .
\:;J(( Q/(C J(¢4Qﬂy/

PROVIDES THAT A CAR OWNER MAY CHOOSE A REPLACEMENT OR A
REFUND WHEN THE VEHICLE IS FOUND TO BE A "LEMON".
REQUIRES THE MANUFACTURER TO REIMBURSE THE OWNER OF A
"LEMON" FOR SALES TAX, LICENSE AND REGISTRATION FEES AND
INCIDENTAL COSTS SUCH AS REPAIR, TOWING AND RENTAIL CAR
COSTS.

REQUIRES THE BUREAU OF AUTOMOTIVE REPAIR TO ESTABLISH A
PROGRAM TO CERTIFY THAT MANUFACTURER-RUN ARBITRATION
PROGRAMS ARE OPERATED PROPERLY AND FATRLY. CERTIFICATION
WOULD NOT BE MANDATED BUT WOULD BE VOLUNTARY.

PROVIDES THAT, IF THE CONSUMER IS FORCED TO GO TO COURT
TO RECOVER THE COST OF A "LEMON", THE COURT MAY AWARD UP
TO THREE TIMES ACTUAL DAMAGES IFTHE COURT FINDS THAT (A)
THE CAR IS A "LEMON" AND (B) THE MANUFACTURER EITHER
FAILED TO OFFER CERTIFIED ARBITRATION OR FAILED TO BUY
BACK OR REPLACE THE "LEMON".

REQUIRES NEW CAR MANUFACTURERS TO PAY A FEE NOT TO EXCEED
$1 PER VEHICLE SOLD TO FUND THE CERTIFICATION PROGRAM.

3
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AB 2057 IS BASICALLY THE SAME BILL AS AB 3611 OF LAST YEAR
WHICH WAS PASSED BY THIS HOUSE. I BELIEVE THAT THE BILL WILL
RESULT IN BETTER TREATMENT OF THE CONSUMER, ENSURE THAT OWNERS OF
"LEMONS" GET A FAIR HEARING, AND PROVIDE THEM WITH FULL REFUNDS
WHEN THEY ARE SOLD A "LEMON" BY AN AUTO MANUFACTURER.

I ASK FOR YOUR "AYE" VOTE.

SUPPORT :
CA PUBLIC INTEREST RESEARCH GROUP (CALPIRG)
CONSUMERS UNION
MOTOR VOTERS
ATTORNEY GENERAL'S OFFICE

OPPOSITION:
AUTOMOBILE IMPORTERS OF AMERICA
GENERAL MOTORS CORPORATION
FORD MOTOR COMPANY
CHRYSLER MOTORS

07/13/87
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Co. umer’'s Aid of Shasta, ac.

2919 Bechelli Lane
Redding, California 96002
Phone (916)221-0294

July 29,1987

Assemblyperson Sally Tanner
State Capitol
Sacramento, CA 95814

Dear Ms. Tanner:

I have just received and read your AB 2057 and think you might be on
a winner this time. My only reservation is the Bureau of Automobile Repair-—-
my feeling is if they dont function now, what says they'll function if you
place more responsibility on them?

I understand this bill is in the Senate Judiciary now-and certainly has
passed some big hurdles. Since I contacted you a year and a half ago—I've
given up completely on arbitration either BBB or the Mfgrs. I've been
referring all the people who contact me—after they establish their complaints
with the manufacturer. to go directly to a lawyer. Boy this hurts, I believe
only as a last resort in lawyers! I guess I'm saying the only way the
American made cars, which approx. 85% of our calls have been American made,
will listen and improve their crappy quality control is through their
pocketbooks!

Keep up the good work——1let's hope this one passes.
Sincerely,

/ [
) 7\\éL££:71UZWL€f/

Jean Clewmens, Director
Consumers Aid of Shasta, Inc.

cc: Stan Statham, Redding, CA.
John Doolittle, Roseville, CA
Jim Nielsen, Redding, CA

A-56

(800) 666-1917
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+ JOHN K. VAN DE KAMP State of California
Attorney General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 51
P.O. BOX 944255
SACRAMENTO 94244-2550
(916) 445-9555
August 11, 1987

Honorable Bill Lockyer
Chairman, Senate Judicilary
State Capitol, Room 2032
Sacramento, California 95814

Dear Senator Lockyer:
AB 2057 (Tanner) - Warranties: New Motor Vehicles

The Attorney General's Office urges you to support AB 2057,
which will be heard by the Judiciary Committee on August 18.

This bill addresses a number of problems which have
developed under the "lemon law" regarding defective new
cars.

Enacted in 1982, the lemon law basically provides that if a
manufacturer is unable to fix a defective new motor vehicle,
then the buyer 1s entitled to either a replacement or
reimbursement. One of the major problems to date wlth the
law is that the mechanisms established by many manufacturers
for resolving customer disputes have not compllied wlth the
minimum statutory criteria for such procedures. Moreover,
even where the statutory criteria have been met poor
decisions are often rendered because arbltrators are not
trained in warranty law or do not have authority to order
independent, expert examination of the vehlcle.

AB 2057 will make the third-party dispute resolution process
a more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repair to approve the
particular approach selected by each manufacturer; (b)
requiring arbitrators to be famllar with applicable warranty
law; and (c) authorize arbitrators to obtaln independent,
expert inspection of the vehlcle.

]

[ ]

n®
[ L]
ame

Additionally, the bill substantially strengthens other areas
of the lemon law by: (a) permitting the buyer to request a
refund of the purchase price instead of belng required to
accept a new vehicle from the manufacturer; (b) providing a
specific formula .for determining the buyer's liability for

A-51
=D 141

(800) 666-1917
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Honorable Bi1ll Lockyer
Page 2

use of the vehicle prior to discovery of the defect; and
(c) providing treble damages in any action where the
manufacturer breached the warranty and failed to provide a
qualified third-party process for resolving the consumer's
dispute.

We have now had five years of -experlence wlth the lemon law.
AB 2057 address the majJor problems which have arisen to
date, giving consumers who purchase defectlve new cars
effective remedies against manufacturers who elther will not
or can not comply with theilr warranties. The bill is
important to all of California's consumers.

We urge yojr support for the measure.

JOH AN DE KAMP
Att General

AVLEN SUMNER
Senior Assistant Attorney General
(916) 324-5477

AS:er/ckm

(800) 666-1917
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CONTACT: ARNIE PETERS FOR IMMEDIATE RELEASE
(916) 445-0991 AUGUST 19, 1987

Assemblywoman Sally Tanner (D-El Monte) announced that her
1987 "Lemon Law" to protect California consumers who purchase
defective new automobiles has been approved by the Senate
Judiciary Committee by a vote of 9-0.

Assemblywoman Tanner stated, "I introduced Assembly Bill 2057
this year in response to comments I have received from many
consumers in the state that there are problems with the
administration of the original "lemon law" which became state law
in 1982, The experience of the past four years has shown us that
aspects of my 1982 "lemon law" need to be strengthened to assure
that owners of "lemon" cars are treated fairly in the process.
That is the goal of AB 2057."

The original California "lemon law" was enacted by AB 1787,
following three years of effort by Assemblywoman Tanner to secure
its passage by the Legislature. That bill specified for the
first time that once a consumer has attempted to have the same
defect repaired four times within the first year of ownership, or
the automobile has been out of service for more than 30 days, the
car is presumed to be a "lemon" and the owner is entitled to
receive either a new car or a refund for the purchase price from
the auto manufacturer. Before passage of the bill, California's

-warranty laws entitled the consumer to a refund or replacement if
the car is not repaired after a "reasonable number of attempts".
Because state law provided no standard for determining what was
"reasonable", consumers were faced with the uncertainty of what
constitutes a reasonable number of repair attempts.

AB 2057 (Tanner) makes the following revisions to the 1982
"lemon law"

SACRAMENTO ADDRESS DISTRICT ADDRESS

State Capitol ' 11100 Valley Boulevard, No. 106
Sacramento, CA 95814 N El Monte, CA 91731

(916) 445-7783 ) (213) 4429100
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(800) 666-1917
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-- It provid=zs that a car owner may choose a replacement or a
refund when the car is found to be a lemon.

-- It requires that the manufacturer reimburse the owner of a
"lemon"” for sales tax, license and registration fees, and for
incidental costs such as repair, towing and rental car costs.

-- It requires that the Bureau of Automotive Repair establish a
program to certify that manufacturer-run arbitration programs are
operated properly and fairly.

~- It provides that if a consumer is forced to go to court to
recover the cost of a "lemon", the court may award triple damages
if it finds that the car is a "lemon" and the manufacturer either
failed to offer a certified arbitration program or failed to buy
back or replace the "lemon" car.

AB 2057 (Tanner) was strongly opposed by numerous auto
manufacturers, and supported by consumer groups and the
California Attorney General's office. In lengthy meetings with
auto manufacturers immediately preceding Tuesday evening's Senate
Judiciary Committee hearing, Assemblywoman Tanner, with
assistance from the Attorney General's office, crafted a set of
amendments to the 1987 "Lemon Law" which removed much of the
opposition while retaining the additional consumer protections of
the bill.

Assemblywoman Tanner concluded, "AB 2057 will provide
additional protection for consumers who have the misfortune of
purchasing a car which turns out to be a "lemon". The purchase
of a new car is the second most significant purchase most people
make in their lives; this fact makes "lemon law" protections a
consumer necessity. The bill will result in better treatment of
the consumer, ensure that owners of "lemons" get a fair hearing,
and provide them with refunds when they are sold a "lemon" by an
auto manufacturer."

## End ##

A- O
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MOTOR VEHICLE MANUFACTURERS ASSOCIATION
of the United States, Inc.

300 NEW CENTER BUILDING ® DETROIT, MICHIGAN 48202 ® AREA 313-872-4311

TLX NO. 1009770 AUTOMAKERS DET
1107 9th ST., SUITE 1030 + SACRAMENTO, CALIFORNIA 95814 + AREA 916-444-3767

DONALD E. PETERSEN, Chairman '
THOMAS H. HANNA, President and Chief Executive Officer August 24, 1987

Mr. Steve Blankenship,
Deputy Legislative Secretary
Governor's Office

State Capitol

Sacramento CA 95814

Dear Steve:

Just a follow-up note to thank you for your time last week
regarding AB 2057 (Tanner lemon law bill). As we discussed, there
were a number of major concerns we had in the bill as it existed at
that time. '

Subsequent to our discussion with you, we had several meetings
with Assemblywoman Tanner and the proponents of the issue; as a result
of those talks, all our concerns were spoken to and amendments were
made to remove our objections to the bill. Therefore, we now have a
neutral position and are satisfied with the way the bill presently
exists.

Again, we appreciate your time and consideration of our concerns
but wanted to make sure that the Governor's Office was aware that our
opposition has been removed.

Best regards,

(800) 666-1917

" LEGISLATIVE INTENT SERVICE
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~—-— 277 15,
James W. Austin o

Public Affairs Manager
Pacific Coast Region

JWA/eb

cc: Assemblywoman Sally Tanner V//
MVMA Member Company Reps
AJA
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MEMBERS:

ICAN MOTORS CORPORATION + CHRYSLER CORPORATION » FORD MOTOR COMPANY + GENERAL MOTORS CORPORATION .
Aﬂgﬁm OF AMERICA MFG.. INC. * M.A.N. TRUCK & BUS CORPORATION * NAVISTAR INTERNATIONAL TRANSPORTATION CORP.
PACCAR Inc » VOLKSWAGEN OF AMERICA. INC. + VOLVO NORTH AMERICA CORPORATION 1 4 1 9
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LEGISLATIVE SACRAMENTO TELEPHONE
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August 28, 1987

The Honorable Sally Tanner
State Capitol
Sacramento, CA. 95814

SUBJECT: REMOVAL OF OPPOSITION TO AB 2057 RELATING TO LEMON
LAWS

Dear Sally,

On behalf of the Automobile Importers of America, I am pleased
to inform you that your August 25, 1987 amendments to AB 2057
remove our opposition to your bill. As you know, the Auto
Importers of America include most European and Asian auto

manufacturers, and approximately 40 % of the autos sold in
California are manufactured by our members.

We appreciate your commitment to work with the automobile
industry on amendments to your AB 2057. Your personal L=
involvement in negotiating a resolution of the differences
between consumer representatives, the Attorney General's office
and the automobile manufacturers was the major factor which
secured agreement between the parties.

Again, I am pleased that we reached an accord on this matter and
I look forward to working together on important issues in the
future.

Sincerely,
L2t ASC . Ptk ncl
Sarah C. Michael, representing the

Automobile Importers of America

cc: Members, Senate Appropriations Committee
Stephen Blankenship, Governor's Office

A-LA
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AB 2057 - FLOOR STATEMENT

CONCURRENCE IN SENATE AMENDMENTS

AB 2057 AMENDS CALIFORNIA'S "LEMON LAW" WHICH I AUTHORED IN
1982,

AS PASSED BY THE ASSEMBLY, THE BILL CREATED A PROGRAM INFTHE
BUREAU OF AUTOMOTIVE REPAIR TO CERTIFY THAT MANUFACTURER-
SPONSORED ARBITRATION PROGRAMS ARE RUN FAIRLY, ESTABLISHED
CRITERIA THE ARBITRATION PROGRAMS WOULD HAVE TO MEET IN ORDER TO
BE CERTIFIED, REQUIRED THE AUTO MANUFACTURER TO PAY A FEE FOR
EACH VEHICLE SOLD IN THE STATE IN ORDER TO PAY FOR THE
CERTIFICATION PROGRAM, AND PROVIDED THAT IF A MANUFACTURER FAILED
TO ESTABLISH A CERTIFIED PROGRAM, THE OWNER OF A "LEMON" WOULD BE
AWARDED TRIPLE DAMAGES IF THE OWNER WINS A LAWSUIT AGAINST THE
MANUFACTURER.

THE SENATE AMENDMENTS:

1) MODIFY SEVERAL OF THE CRITERIA AN ARBITRATION PROGRAM
MUST MEET IN ORDER TO BE CERTIFIED.

2} DELETE THE PROVISION OF THE BILL THAT MAKES IT MANDATORY
THAT A COURT AWARD A "LEMON" CAR OWNER TRIPLE DAMAGES IF
THE OWNER WINS A LAWSUIT AGAINST THE MANUFACTURER AND THE
MANUFACTURER DOES NOT PROVIDE A CERTIFIED ARBITRATION
PROGRAM. INSTEAD, THE BILL qu ALLOWS THE COURT COMPLETE

e m—e .
DISCRETION AS_TO WHETHER MORE THAN ACTUAL DAMAGES SHOULD——

BE AWARDED AND EVEN THEN ONLY UNDER SPECIFIED CONDITIONS.
(THE SPECIFIED CONDITIONS ARE THAT (A) THE MANUFACTURER
DOES NOT OFFER A CERTIFIED ARBITRATION PROGRAM OR (B) THE
MANUFACTURER HAS REFUSED THE OPPORTUNITY TO REPLACE THE
"LEMON" OR GIVE THE OWNER OF THE "LEMON" A REFUND.)

3) MAKE A $25,000 APPROPRIATION AS STARTUP COSTS TO
IMPLEMENT THE FEE COLLECTION SYSTEM THAT WILL FUND THE
CERTIFICATION PROGRAM.

4) DOUBLE-JOIN THE BILL TO AB 276 (EAVES).

A- D

(800) 666-1917
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" THE SENATE AMENDMENTS REMOVE ALL KNOWN OPPOSITION TO THE
BILL. IT IS NOW SUPPORTED BY CHRYSLER, THE ATTORNEY GENERAL AND
SEVERAL CONSUMER GROUPS. FORD, GENERAL MOTORS, HONDA AND THE
AUTOMOBILE IMPORTERS OF AMERICA ARE ALL NEUTRAL.

I ASK FOR CONCURRENCE IN SENATE AMENDMENTS.

SUPPORT:
CHRYSLER MOTORS
ATTORNEY GENERAL
CALIFORNIA PUBLIC INTEREST RESEARCH GROUP (CALPIRG)
CONSUMERS UNION
MOTOR VOTERS

NEUTRAL:
FORD MOTOR COMPANY
GENERAL MOTORS CORPORATION
HONDA MOTOR COMPANY
AUTOMOBILE IMPORTERS OF AMERICA

(800) 666-1917

OPPOSITION:
NONE EKNOWN

ADMINISTRATION:
NO POSITION. THE DEPARTMENT OF FINANCE STATED THEY HAD "NO
PROBLEMS WITH THE BILL" IN SENATE APPROPRIATIONS COMMITTEE.

" LEGISLATIVE INTENT SERVICE
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September 8, 1987
4:00 p.m.

Sally:

Ms. Donna Selnick called in reference to your AB 2057. She
indicated that at this point she remains neutral; pleased with
some portions and very concerned about others.

The areas she has expressed grave concern over:

1) The requirement that there is only a substantial compliance
as opposed to incompliance for minimum standards.

2) The requirement under Section 1794 (E3); the consumer must
provide written notice to the manufacturer.

Sally, Ms. Selnick indicated that she has spoken to you in the
past voicing her opinion on AB 2057. As an attorney she has been

in and out of the courtrooms with caseloads which have to do with
the lemon law.

Ms. Selnick does have many more concerns and would indeed like to
discuss them further if time allows you to return this phone
call. She did apologize for not calling you sooner; however, she
was under the impression that AB 2057 was a two-year bill.

If you care to return this phone message she can be reached at
451-3687.

Mary/

A-LS

(800) 666-1917
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mab2057 AB 2057 (Tanner)

9/9/87

ASSFMBLY COMMITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION
REPUBLICAN ANALYSIS

Ps(fa
AB 2057 (Tanner) —-- LEMON ILAW - PART IT
Version: 9/4/87 Vice Chairman: Larry Stirling
Recommendation: Oppose Vote: 2/3 (Appropriation)
Summary: Requires Bureau of Auto Repair to "certify"

arbitration panels created by the original "Lemon Law."
Requires charge on new cars to pay for process. Also allows
treble damages for any consumer who sues and wins against any
auto manufacturer who does not have a "certified" arbitration
panel; or treble damages for any consumer who proves that his
arbitration panel willfully did not follow procedures laid
out in this bill. Fiscal effect: Tax of up to $1 per new
car sold in state. Estimated revenue: up to $300,000 a year.

Supported by CA Public Interest Research Group (CALPIRG)
(Sponsor) ; Attorney General, Chrysler. Opposed by None on
File (Auto Importers of America, FORD, M are Neutral.)
Governor's position: None on file.

Caments: The author claims the present voluntary "lemon
law" process is not working. Her answer is to make it better
by turning it over to the govermnment -- that paragon of
efficiency and consumer protection.

Today, if you have a "lemon,”™ you can go to the
manufacturer, who then convenes an arbitration panel. If the
panel rules against you, you can still go to court. If the
panel rules in your favor, the car company cannot appeal.

But the author is concerned that there is samething
inherently unfair about the manufacturer paying for the
arbitration panel so she wants the govermment to "certify"
that they are fair. (General Motors and virtually all the
importers subcontract with the Better Business Bureau for
arbitration.)

This bill will put the state in the business of
"certifying" the procedures —— and new car buyers get to pay
for this bureaucracy. The result could be the same problems
we have with our legal system and our regulatory agencies —-—
endless litigation, lots of goverrment employees and huge
backlogs. Ironically this legislation comes at a time when
the courts and the regulatory agencies are turning to
voluntary arbitration to alleviate those problems.

In addition to creating a new bureaucracy, this bill also
allows unsatisfied custamers —— in certain circumstances —-
to sue and collect triple damages (and attorney's fees).
This is the section the auto campanies originally objected
to. But in the Senate, the author limited the awarding of
triple damages, thus removing opposition fram the auto
campanies. Nevertheless, the triple damage provision is
onerous.

Auto campany lobbyists admit that this law will cost the
auto campanies more money in legal and administrative
expenses — a cost that will be passed onto the consumer.

(800) 666-1917
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But they are neutral because they think opposing this bill
would be bad P.R.

Assembly Republican Floor Vote -- 6/22/87
(54-20) Ayes: Bradley, Felando, Frizzelle, Grisham,
Hansen, Kelley, Ieonard, Leslie, Statham,
Stirling
Noes: (20) All Other Republicans
Senate Republican Floor Vote —- 9/8/87
(39-0) Ayes: All Republicans
Consultant: John Caldwell

(800) 666-1917
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. ROGER DICKINSON .
ATTORNEY AT LAW
801 12TH STREET, SUITE 500
SACRAMENTO, CALIFORNIA 95814 ,5‘50

(916) 443-2745

September 9, 1987

HAND DELIVERED

Hon. Sally Tanner

California State Assembly
State Capitol

Sacramento, California 95814

Re: AB 2057
Dear Assemblywoman Tanner:

This letter is to inform you of my concern regard AB 2057
which would amend the Song-Beverly Consumer Warranty Act. The
bill seeks primarily to improve the informal "third party" dispute
resolution process in warranty disputes, particularly with respect
to new motor vehicles. It is my request, on behalf of attorneys
around the state who represent consumers in such disputes, that
you take no further action regarding AB 2057 until a meeting can
be arranged with you to discuss the bill.

(800) 666-1917

At the outset, allow me to note that the late date of this
letter is due to our mistaken understanding that AB 2057 had been
made a two-year bill following its initial Senate Judiciary
Committee hearing. Only late last week did I and my colleagues
learn that the bill was, in fact, moving rapidly toward passage.

By way of background, I was a staff counsel with the Department
of Consumer Affairs from 1977 to 1984 working in such areas as

" LEGISLATIVE INTENT SERVICE

consumer warranty matters. Since August 1984, I have been in pri- Y
. . . *»

vate practice. Approximately 80% to 85% of my cases involve war- .t

ranty or sales tactics related disputes, and I currently have 45 g

to 50 active such cases. . Just this summer, I have gone to trial
against Ford on two lemon cases.

There are several positive and promising elements of AB 2057.
The attempt to better define replacement or refund, the specifi-
cation of standards for dispute resolution programs, and effort
to institute stricter state review or certification represent steps
in the right direction.

However, the bill also contains several provisions which
reduce protections available under current law. They are, in
summary :

A%
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Hon. Sally Tanner
September 9, 1987
Page 2

Substantial compliance: For continuing certification of
dispute resolution programs only substantial compliance with the
requirements of section 1793.2(e) is required. This language
undesirably opens up the door to allow programs to fail to meet
minimum standards, yet retain their certification.

Refund or replacement: In defining these terms, only
incidental damages may be recovered beyond the refund or replace-
ment itself. The definitions omit consequential damages such as
interest on a loan or loss of use -- damages otherwise recoverable
in any contract action. These provisions could cost individual
consumers thousands of dollars each.

Notification of Dispute Mechanism Availability: This
provision would only require "timely" notification of the avail-
ability of a dispute resolution mechanism to a consumer. It
weakens the Federal Trade Commission requirement that specfic
information be included with warranty materials at the time of
sale.

(800) 666-1917

Limits on awards: To obtain certification, a program need
not provide for awards of consequential damages, attorney's fees,
or "multiple" damages. Again, consumers could lose thousands of
dollars if they accept even "favorable" decision or endure the
time-consuming and uncertain judicial process.

Mileage subject to presumption: Under current law, the
presumption regarding entitlement of a consumer to a refund or
replacement of a new motor vehicle applies to the first year or
12,000 miles the consumer has the vehicle, whichever comes first.
AB 2057 would change this standard to 12,000 miles on the odometer.
This provision would mean a consumer who buys a demonstrator with

" LEGISLATIVE INTENT SERVICE

4,000 miles on it has the availability of the presumption for only ;b‘
8,000 miles. - sat)
l..:
Remedies: The amendments to section 1794 are confusing, but
would apparently eliminate any possibility of a civil penalty if
there is a qualified dispute resolution program. Thus, even if

the manufacturer acts maliciously, a consumer could not recover any
civil penalty as long as the manufacturer uses a qualified program.
Moreover, a consumer cannot recover any civil penalty if he or she
does not make a written demand on the manufacturer for a refund or
replacement. Such a requirement is grossly unfair -- again, even
if the manufacturer has acted maliciously, it could not suffer a



Hon. Sally Tanner
September 9, 1987
Page 3

civil penalty if the consumer does not know that a written
demand must be made on the manufacturer. These amendments would
also remove valuable bargaining chips for consumers to ensure
that they get at least all their actual damages plus attorney's
fees and costs reimbursed.

We remain grateful for your untiring efforts to improve the
law both through your original legislation as well as AB 2057.
We hope that you will take this opportunity to ensure that
AB 2057 truly achieves the goals we all desire.

Please let me know if you wish to discuss this matter
further.

Sincerely,

- 1 / o
R ’/M St e e A
ROGER DICKINSON
Attorney at Law

N y/an N

A- 10
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SACRAMENTO ADDRESS . . COMMITTEES:

STATE CAPITOL
SACRAMENTO 95814 AGING AND LONG TERMCARE

(9161 445-7783 ENVIRONMENTAL SAFETY &

Agsemhl
DISTRICT OFFICE ADDRESS g GOVERNMENTAL ORGANIZATION

11100 VALLEY BOULEVARD LABOR & EMPLOYMENT
SUITE 106

- pe -~ -
ifornia Legislature =
(818} 442-9100 HAZARDOUS WASTE DISPOSAL
ALTERNATIVES

SPORTS & ENTERTAINMENT
TOXIC DISASTER PREPAREDNESS

SALLY TANNER MEMBER
ASSEMBLYWOMAN, SIXTIETH DISTRICT JOINT COMMITTEE ON
FIRE. POLICE. EMERGENCY

CHAIRWOMAN AND DISASTER SERVICES o

COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS GOVERNOR'S TASK FORCE ON
TOXICS. WASTE & TECHNOLOGY

SELECT COMMITTEE ON
September 14, 1987 LOW LEVEL NUCLEAR WASTE

Honorable George Deukmejian
Governor, State of California .
State Capitol

Sacramento, California 95814

(800) 666-1917

Dear Governor Deukmejian:

Assembly Bill 2057 is now before you for your consideration.
I introduced the measure to address two problems that arose
during the 1mplementatlon of the original California "Lemon Law"
which I authored in 1982,

First, the original legislation did not give adequate
direction on the refunds that consumers should be given when they
are sold automobiles so defective that they cannot be repaired
after a reasonable number of attempts. Because of this, owners
of "lemons" now do not receive a refund on sales tax and the
unused portion of license and vehicle registration fees -- an
amount that is often in excess of $1,000 or more -- when an auto
manufacturer buys back a defective product. AB 2057 establishes

a reasonable method for fairly compensating "lemon" car owners.

Second, California's original "Lemon Law" allowed for the use
of arbitration programs sponsored by auto manufacturers to settle
"lemon" cases, but did not establish a means of ensuring that
these programs were operated fairly and impartially. Because of
this, even though most auto manufacturers offer such arbitration
programs, many consumers do not view them as an impartial means
of settling ea51ly and fairly disputes concernlng defective
vehicles. AB’'2057 establishes a program in the Bureau of
Automotive Repair to certify that arbitration programs are
operated in accordance with principles that protect the rights of
both the auto manufacturer and the consumer.

A-11
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Honorable George Deukmejian
September 14, 1987
Page 2

AB 2057, in its enrolled version, has no known opposition.
The measure is supported by Chrysler Corporation, the Attorney

General, the California Public Interest Research Group, Consumers -

Union and Motor Voters. General Motors Corporation, Ford Motor
Company, American Honda Motor Company and the Automobile
Importers of America are all neutral on the bill. The support or
neutrality of the auto manufacturers was achieved after
amendments were made to the bill in the Senate Judiciary
Committee.

Assembly Bill 2057, as it is before you, is a measure that
updates consumer law in light of the past four years of
experience in implementing the original California "Lemon Law".
It accomplishes this by carefully balancing the rights of
consumers against the rights and responsibilities of auto
manufacturers. The bill is a moderate measure that moves this
area of consumer law forward in a reasonable, but significant,
manner.

I urge you to sign it into law.

Sincerely,

Assemblfwoman, 60th District

ST:acft

Y/

]

(800) 666-1917
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AE| A.E. Davis and Comi)any

D 925 L Street, Suite 390 ® Sacramento, CA 95814 e (916) 441-4140

September 15, 1987

Honorable George Deukmejian
Governor of California
State of California
Sacramento, CA 95814

Dear Governor Deukmejian:

| am writing on behalf of Chrysler Motors Corporation to urge you to sign into
law AB 2057 by Assemblywoman Tanner.

This bill requires the various automobile manufacturers, foreign and domestic,
to submit their consumer arbitration programs to the state for certification
that they meet the standards and requirements of the California Song-Beverly
Act and the Federal Trade Commission Rule #703 guidelines for such programs.

There has been much criticism of the present manufacturer programs in that some
of them don't really address the problems that some vehicle buyers fact when

they have purchased a vehicle that runs so poorly that it should be replaced or
the buyer be given his or her money back.

Chrysler is proud of its consumer arbitration program that has resulted in a
high degree of consumer satisfaction. Chrysler can easily meet the requirements
of AB 2057 and does not fear the threat of paying a buyer triple damages which
would only be levied against those manufacturers who do not offer a certified
arbitration program.

AB 2057 is a good bill for the vehicle buying public and the manufacturers can
live with it. The enactment of this bill should resolve the problems of the
consumers and will buy peace for both sides for the foreseeable future.

Again, | respectfully request that you sign AB 2057 into law.

Cordially,

AL Hsiix

A. E. Davis

V/,cc: Assemblywoman Sally Tanner

(800) 666-1917
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JOHN K. VAN DE KAMP : State of Californis
Attorney General DEPARTMENT OF JUSTICE

1515 K STREET, SUITE 511
P.O. BOX 944255
SACRAMENTO 94244-2550

September 17, 1987 (916) 445-9555

Honorable George Deukmejlan
Governor, State of Californila
State Capitol, First Floor
Sacramento, California 95814

Attn: Bob Williams

Dear Governor Deukmejlan:

AB 2057 (Tanner) - Warranties:: New Motor Vehicles

The Attorney General's Office urges you to sign AB 2057.

This bill addresses a number of problems which have
developed under the "lemon law" regarding defectlve new
cars.

Enacted in 1982, the lemon law basically provides that 1f a
manufacturer is unable to fix a defective new motor vehlcle,
then the buyer 1s entitled to elther a replacement or
reimbursement. One of the major problems to date with the
law is that the mechanisms established by many manufacturers
for resolving customer disputes have not complled with the
minimum statutory criteria for such procedures. Moreover,
even where the statutory criteria have been met poor
‘decisions are often rendered because arbitrators are not
trained in warranty law or do not have authority to order
independent, expert examination of the vehicle.

”
[

AB 2057 will make the third-party dispute resolution process
a more effective procedure for resolving these cases by: (a)
authorizing the Bureau of Automotive Repalr to approve the
particular approach selected by each manufacturer; (b)
requiring arbitrators to be familar with applicable warranty
law; and (c) authorize arbitrators to obtain independent,
expert inspection of the vehicle.

Additionally, the bill substantially strengthens other areas
of the lemon law by: (a) permitting the buyer to request a
refund of the purchase price instead of being requlred to
accept a new vehicle from the manufacturer; (b) providing a
specific formula for determining the buyer's liability for

n-18
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Honorable George Deukmejlan
September 17, 1987
Page 2

use of the vehicle prior to discovery of the defect; and
(¢c) providing potential treble damages, in the court's
discretion, in any action where the manufacturer breached
the warranty and failed to provide a qualifiled third-party
process for resolving the consumer's dispute. If there 1is
an arbitration program, there would be no penaltles.

We have now had five years of experience with the lemon law.
AB 2057 address the major problems which have arisen to
date, glving consumers who purchase defectlve new cars
effective remedles against manufacturers who either will not
or can not comply with thelr warranties. The bill 1is '
important to all of California's consumers. )

to sign the measure.
y| yours,

DE KAMP
eneral

Senior Assistant Attorney General
(916) 324-5477

AS:er/ckm/lac
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CONTACT: ARNIE PETERS FOR IMMEDIATE RELEASE
(916) 445-0991 SEPTEMBER 29, 1987

Assemblywoman Sally Tanner (D-El1 Monte) today announced that
her 1987 "Lemon Law" to protect California consumers who purchase
defective new automobiles has been signed into law by the
Governor. The new law will take effect January 1, 1988.

Assemblywoman Tanner stated, "I introduced Assembly Bill 2057
this year in response to comments I received from many consumers
in the state that there are problems with the administration of
the original "lemon law" which became state law in 1982. 1In
particular, I have received complaints that arbitration programs
set up to resolve new car disputes are not always fairly run. AB
2057 sets up a program under the Bureau of Automotive Repair to
certify that manufacturer-run arbitration programs are operated
properly and fairly."

The original California "lemon law"” was enacted by AB 1787
(Tanner), following three years of effort by Assemblywoman Tanner
to secure its passage by the Legislature. That bill specified
for the first time that once a consumer has attempted to have the
same defect repaired four times within the first year of
ownership, or the automobile has been out of service for more
than 30 days, the car is presumed to be a "lemon" and the owner
is entitled to receive either a new car or a refund for the

‘ purchése price from the auto manufacturer, if the consumer first
attempts to resolve the dispute through the use of a third-party
dispute resolution process.

Before passage of the bill, California's warranty laws

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

- “
)
entitled the consumer to a refund or replacement if the car is ‘.l:
u
not repaired after a "reasonable number of attempts”. Because .ﬂ:

state law provided no standard for determining what was
"reasonable", consumers were faced with the uncertainty of what
constitutes a reasonable number of repair attempts.

SACRAMENTO ADDRESS ‘ DISTRICT ADDRESS

State Capitol . 11100 Valley Boulevard, No. 106
Sacramento, CA 95814 ' El Monte, CA 91731

(916) 445-7783 : (213) 4429100

A-Nb

1434



This year's bill makes the following revisions to the 1982

"lemon law": , ‘ B
-- It provides that a car owner may choose a replacement or a
refund when the car is found to be a "lemon".

-—- It requires that the manufacturer reimburse the owner of a
"lemon" for sales tax, license and registration fees, and for
incidental costs such as repair, towing and rental car costs.

-- It requires that the Bureau of Automotive Repair establish a
program to certify that manufacturer-run arbitration programs are
operated properly and fairly.

-- It provides that, if a consumer is forced to go to court to
recover the cost of a "lemon", the court may award triple damages
if it finds that the car is a "lemon" and the manufacturer either
failed to offer a certified arbitration program or failed to
comply with the decision of the arbitrator to buy back or replace
the "lemon" car.

Assemblywoman Tanner concluded, "AB 2057 provides important
additional protections for consumers who have the misfortune of
purchasing a car which turns out to be a "lemon". The new law
will result in better treatment of the consumer, ensure that
owners of "lemons" get a fair hearing, and provide them with
refunds when they are sold a "lemon" by an auto manufacturer."

## End ##

A-11
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BRYAN KEMNITZER

A Professional Corporation
ROGER DICKINSON
MARK F. ANDERSON
NANCY BARRON

OF COUNSEL
DONNA S. SELNICK

KEMNITZER, DICKINSON, ANDERSON
& BARRON
ATTORNEYS AT LAW

368 HAYES STREET
SAN FRANCISCO, CA 94102
(415) 861-2265
Facsimile (415) 861-3151

May 1, 1989

Assemblywoman Sally Tanner

State Capitol

Assembly Mail Room

Sacramento,

Re: Bureau of Automotive Repair Requlations:

CA. 95814

Needed Amendments to

MAY 2 Jegg

SACRAMENTO OFFICE

901 F STREET
SUITE 220
SACRAMENTO, CA 95814
(916) 442-3603

the Song-Beverly Warranty Act

Dear Assemblywoman Tanner:

As you may recall from previous correspondence, I along with
others in my association specialize in warranty law suits. I have
prosecuted over 150 such suits over the last 3 years.

I have been tracking the BAR regulation process and can find
little merit in the draft regulations.
pointing out some of the deficiencies, which is self-explanatory.
It appears to me that the BAR has taken the path of least
resistance and drafted regulations
Consumer Appeals Board, the Chrysler board and BBB to some extent.

The BAR seems to believe that legislation is needed to require

Oral Presentations to Boards

Enclosed 1is a letter

to fit the existing Ford

" LEGISLATIVE INTENT SERVICE

(800) 666-1917

the boards give <consumers the opportunity to make oral Y
presentations. You may wish to amend the Song-Beverly Act to make f}q
oral presentations a requirement at the consumer's option. This o
should be the minimum requirement for a fair hearing. It is .

elementary that due process requires it.

Otherwise, the board

personnel are easily influenced by the manufacturer and dealer, who

are present.

Dealers on Boards

You may also wish to consider banning dealers from the boards.

This practice stacks the deck.
do not vote on warranty cases,

chilling effect on the consumers' interests.

AN ASSOCIATION OF ATTORNEYS, NOT A PARTNERSHIP

I know the boards say the dealers
but their presence has to have a

A-9%
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Civil Penalty Computation

This suggestion is apart from the BAR process. In cases in
which General Motors is sued and GMAC is the lienholder, GM has
recently been paying off GMAC just before a case goes to trial for
the sole purpose of trying to reduce the potential civil penalty
to a small figure. GM argues that the payoff reduces the "actual
damages" under Civil Code § 1794 thereby reducing the possible
civil penalty. The section should be changed to read to "two times
the amount of restitution due the buyer at the time the suit was
instituted."

Attorneys' Fees! Claims by Dealers

As you know, Civil Code § 1794 (d), is an "one-way" fee
statute which provides for mandatory fees for the buyer if he or
she prevails. There is no provision for the manufacturer to get
fees if it prevails nor should there be. Very few consumers would
or could risk going to trial if the manufacturer could get fees
(which could be $15,000 or more).

The problem is that Civil Code § 1717 currently allows for
attorneys' fees in cases in which a party prevails "on a contract"
and dealer purchase agreements do have an attorneys' fees clause.
If the buyer loses as against the dealer (even though he wins as
against the manufacturer), the dealer may come back at the buyer
with a claim for attorneys' fees. This happened in a case I tried
against GM; we won against GM but the jury made no award against
the dealer. Even though GM had assumed the defense of the dealer,
GM is now trying to get $17,000 in fees! The matter is pending and
I expect to prevail on various theories because GM lost the case.
However, if GM had won as well, my clients would owe the dealer a
largue sum of money.

To make the one-way fee statute effective, I ask that you try
to amend the Civil Code § 1794(d) to state that Civil Code § 1717
shall not apply in a breach of warranty case brought under the
Song-Beverly chapter.

One would think this would be unnecessary since a breach of
warranty case is not a straight contract action. However, in the
A & M Produce Co. v. FMC Corp., 135 CA3d 473, 186 CR 114 (1982),
the Court of Appeal held that a breach of warranty action was on
the contract.

Thank you for your attention to this matter.

Mark F. Anderson

A-14

(800) 666-1917

- ¢
.-’
LT

1437

" LEGISLATIVE INTENT SERVICE

4’



BRYAN KEMNITZER

A Professional Corporation
ROGER DICKINSON
MARK F. ANDERSON
NANCY BARRON

OF COUNSEL
DONNA S. SELNICK

KEMNITZER. DICKINSON, ANDERSON
& BARRON
ATTORNEYS AT LAW

368 HAYES STREET
SAN FRANCISCO, CA 94102
(415) 861-2265
Facsimile (415) 861-3151

May 1, 1989

Martin B. Dyer, Chief
Arbitration Review Program
Bureau of Automotive Repair
State of California

1420 Howe Avenue,

# 4

Sacramento, CA. 95825

Re: Draft Requlations of April 28, 1989

Dear Mr. Dyer:

As you may recall from previous correspondence,
owners of vehicles in warranty law suits against manufacturers and
dealers. My interest in the content of the regulations stems from

I represent

SACRAMENTQ QFFICE

901 F STREET
SUITE 220
SACRAMENTO, CA 95814
(916) 442-3603

(800) 666-1917

this involvement. If a program is to be certified, it should be
fair to consumers. If it is not, yet it is certified, consumers
will not be able to take advantage of the new civil penalty
provision in the Song-Beverly Warranty Act.

The regulations continue to suffer from important
deficiencies. In no particular order, I have these suggestions for
changes to the regulations:

Meaningful Statistics Should Be Publicly Available

Section 3399.4 requires reports to the BAR which are detailed
enough to be meaningful. 1In particular, the program must provide
BAR data on the nature of the consumer's request (replacement or
restitution etc.) and the decision as to each such category. This
is essential to determining whether the program is working.

The problem is that there is no provision making this report
available to public. Why not? I can conceive of no reason for
these reports being publicly available. Without these reports, no
one can gauge the effectiveness of the programs.

A-30
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In contrast, Section 3398.12, which is publicly available per
the next section, does not have this detail. Section 3398.12 (e)
(7) requires a quarterly "index" which requires statistics on the
number of cases decided "adverse to the consumer." You can be sure
this number will be very low because the present programs almost
always at 1least "award" the consumer opportunity to take the
vehicle back and try again. The present boards statistically call
this a victory for the consumer when in fact it is not. (If the
problem is not fixed, the warranty period is tolled anyway). So the
index will be meaningless statistics, which is what the programs
presently give to the FTC and the DMV.

Insulating the Arbitration Program from the Manufacturer

Section 3397.1 (a) and (b) require the manufacturer to fund
and staff the program at sufficient levels and to take steps to
ensure that the arbitrators and staff are sufficiently insulated
from the manufacturer so that decisions and "performance of the
staff" are not influenced by the manufacturer. Section 3398.1 (4)
prohibits the program from assigning conflicting manufacturer
duties to staff persons.

If the manufacturer uses its own employees to staff the
program, 1is the manufacturer ipso facto in violation of these
regulations? It would certainly seem so since the source of one's
paycheck powerfully influences one's "performance." Why not just
ban the practice of employees being staff?

As you know, Ford Motor Co. currently staffs its program with
its own employees. In fact, there are no other staff employees.
Would the Ford Consumer Appeals Board pass muster under these
regulations?

Oral Presentations

Section 3398.8 (a) (1) states the program "may" allow an oral
presentation by the consumer or his or her representative if "both
the manufacturer and the buyer agree." This is the present
situation with all the manufacturers. If Ford and Chrysler allow
it, and they almost never do, they give the consumer a chance to
meet the arbitrators and present their case.

Elementary considerations of due process of law require a
notice, a hearing, and an opportunity to be heard. You have the
opportunity to insert some due process in these procedures, but
you haven't done it. Worse, you are putting into law that the
manufacturers need not provide oral presentations.

Authority? All you need is due process of law in our state
and federal constitutions and the FTC Reg. 703 (and your
regulation's) requirement that the consumer be allowed to rebut
evidence contrary to what the consumer presented. Without the oral
presentation, this cannot effectively be done.

A- 3\
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Dealers As Arbitrators

Incredibly, Section 3398.2 continues to allow dealers to serve
as arbitrators on 3 or more person boards and to participate in the
board decisions. The dealers are by nature anti-consumer and have
no place on an arbitration board. Why permit the on these boards?
No consumers will or should trust a board with a dealer on it.

This draft section could well have been written by Ford Motor
Co. to make the regulations fit the Ford Consumer Appeals Board,
which has two dealer members on its 5 person board.

Incidental Damages

Section 3398.5 (12) requires the program to investigate the
existence and amount of incidental damages and then lists most of
them. You should add to the list "loss of use," which is not an
out of pocket item but is important to compensate people for being
deprived of their vehicles for lengthy periods.

Loss of use is recognized under California law. The standard
jury instruction on the subject is BAJI 14.22, which provides for
"reasonable compensation to plaintiff for being deprived of the use
of his automobile during the time reasonably necessary for the
repairing the damage legally resulting from the accident. In
determining that amount you may consider the reasonable rental
value of the automobile for the period of time just mentioned.™

Loss of use is available to persons deprived of their vehicles
even though the vehicles are not commercial vehicles. Malinson v.
Black, 83 C.A.2d 375, 381, 188 P.2d 788 1948). Recovery for loss
of use may be made even when the plaintiff recovers full value of
the goods. Reynolds v. Bank of America, 53 c2d 49, 345 P.2d 926
(1959) . In other states in cases brought under the Magnuson Moss
Warranty Act, the courts have upheld loss of use claims: Jacobs
v.Rosemount Dodge-Winnebago South, 310 N.W.2d 71, 77-78 (1981);
McGrady v. Chrysler Motors Corp., 46 Ill.App. 3d 136, 4 Ill. Dec.
705, 360 N.E.2d 818 (1977); Goddard v. General Motors Corp., 60
Ohio St.2d 41, 396 N.E. 2d 761 (1979): Murray v. Holiday Rambler,
Inc., 83 Wis.2d 406, 265 N.W.2d 513 (1978).

Thank you for your attention to this matter.

ijicerely, ;; T

Mark F. Anderson

A-82
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SACRAMENTO ADDRESS
STATE CAPITOL
SACRAMENTO 95814
(916)445-7783

DISTRICT OFFICE ADDRESS
11100 VALLEY BOULEVARD
SUITE 106

Mr. Russ Blewett

Car Buying Magazine
120 No. Fairway Lane
West Covina, CA 91991

Dear Russ:

Enclosed is a brief article concerning my original "Lemon
Law" (AB 1787) and the amendments to the law which I am proposing
Also enclosed is a photograph for your

in legislaticn this year.
use.

If you would like further information, please contact me or

Dorothy Rice of my staff

Thank you for your interest in the "Lemon Law" for new car

buyers.

ST:dcf

Enclosures
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Axngembly
T e Galifornia Legislature

SALLY TANNER

ASSEMBLYWOMAN. SIXTIETHDISTRICT

CHAIRWOMAN

COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

June 3, 1987

(916/445-0991) .,

Sincerely,

SALLY SAANNER

COMMITTEES:
AGING AND LONG TERM CARE

ENVIRONMENTAL SAFETY &
TOXIC MATERIALS

GOVERNMENTAL ORGANIZATION
LABOR & EMPLOYMENT
SUBCOMMITTEES:

HAZARDOUS WASTE DISPOSAL
ALTERNATIVES

SPORTS & ENTERTAINMENT

TOXIC DISASTER PREPAREDNESS

MEMBER:

JOINT COMMITTEE ON
FIRE. POLICE. EMERGENCY
AND DISASTER SERVICES

GOVERNOR'S TASK FORCE ON
TOXICS. WASTE & TECHNOLOGY

SELECT COMMITTEE ON
LOW LEVEL NUCLEARWASTE

- e
(T RA
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Assepblywoman, 60th District
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CALIFORNIA'S "LEMON LAW" FOR NEW CAR BUYERS

In 1982 Assemblywoman Sally Tanner was successful in securing passage of
California's "lemon law". The five-term El Monte Democrat fought for three
consecutive years to get the bill through the state legislature, and is now
trying for the second year in a row to strengthen the "lemon law" with new
legislation.

Assemblywoman Tanner explained, "I introduced California's original lemon
law —— Assembly Bill 1787 —- in response to letters which I received from
hundreds of consumers whose new cars wouldn't work properly, despite numerous
repair attempts. The purchase of a new car is the second most significant
purchase most people make in their lives and it is so important that consumers
have same recourse when this major purchase turns out to be a "lemon". My bill
specified for the first time that once a consumer has attempted to have the
same defect repaired four times within the first year of ownership, or the
automobile has been out of service for more than 30 days, the car is presumed
to be a "lemon" and the owner is entitled to receive either a new car or a
refund for the purchase price from the auto manufacturer."

Before passage of Tanner's "lemon law", California's warranty laws
entitled the consumer to a refund or replacement if the car is not repaired
after "a reasonable number of repair attempts". Consumers were therefore faced
with the uncertainty of what constitutes a reasonable number of repair
attempts, because state law provided no standard for determining what was
"reasonable".

The 1982 lemon law also provided that before becoming eligible for car
replacement or refund, the auto-buyer must first attempt to have the matter
resolved by a third-party dispute resolution program if the car manufacturer
has established such a program. If the buyer is dissatisfied with the outcome
of the manufacturer's arbitration program, then the "lemon law" provisions came
into play. In California, such arbitration programs are not state-run as is
the case elsewhere in the nation. Ford and Chrysler have their own arbitration
programs in California, and the Better Business Bureau and the Automotive
Consumer Action Program -—- a dealer-run organization known as AUTOCAP -- handle
arbitration for a number of other manufacturers.

Many of the problems with today's "lemon law" have to do with the
arbitration programs which must be used by consumers before the lemon law

es2
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presumption can be exercised. Car owners have camplained that the programs are
not always run in accordance with Federal Trade Commission guidelines, that
consumers face delays in having their cases considered by arbitration panels,
and that the arbitration panels themselves are biased in favor of the
manufacturer. _

In response to consumer concerns about the functioning of the 1982 lemon
law, Assemblywoman Tanner has introduced Assembly Bill 2057. Tanner introduced
similar legislation last year (AB 3611); last year's bill died in the Senate.

Assemblywoman Tanner noted, "This year's bill -- AB 2057 —- has two main
goals: to make sure that owners of "lemon" cars will receive full refunds and
to ensure that arbitration programs that review "lemon" cases are run fairly."

AB 2057 (Tanner) makes the following revisions to the 1982 lemon law:

-- It provides that a car owner may choose a replacement or a refund when the
car is found to be a "lemon".

—— It requires that the manufacturer reimburse the owner of a "lemon" for
sales tax, license and registration fees, and for incidental costs such as
repair, towing and rental car costs.

-~ It requires that the Bureau of Autamotive Repair establish a program to
certify that manufacturer-run arbitration programs are operated properly and
fairly. '

—- It provides that if a manufacturer does not provide a certified
arbitration program and the consumer is forced to go to court to recover the
cost of a "lemon", the court will award triple damages if the consumer wins the
lawsuit, plus attorney's fees.

AB 2057 has cleared its first two legislative hurdles in the Assembly, but
must be considered by additional committees before facing final legislative
approval.

In conclusion, Assemblywoman Tanner stated, "California's original lemon
law has now been in effect for over five years and we have substantial
experience with its administration. This experience has shown us that aspects
of the law need to be strengthened to assure that owners of "lemon" cars are
treated fairly in the process. That is the goal of my legislation this year."

For more information about California's "lemon law", contact Assemblywaman
Sally Tanner's Capitol office at 916/445-7783, or her district office at
818/442-9100.

&6 %

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

]
o'/
%

1444



SACRAMENTO ADDRESS
STATE CAPITOL
SACRAMENTO 95814
(916) 445-7783

DISTRICT OFFICE ADDRESS
11100 VALLEY BOULEVARD
SUITE 106
ELMONTE.CA 91731
{(818)442-9100
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Galitornia Legislature

SALLY TANNER

ASSEMBLYWOMAN. SIXTIETH DISTRICT

CHAIRWOMAN

COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS

June 26, 1987

Mr. Russ Nichols

KHJ-TV Consumer Reporter
5515 Melrose Avenue

Los Angeles, CA 90038

Dear Russ:

COMMITTEES:
AGING ANDLONG TERMCARE

ENVIRONMENTAL SAFETY &
TOXIC MATERIALS

GOVERNMENTAL ORGANIZATION
LABOR & EMPLOYMENT
SUBCOMMITTEES:

HAZARDOUS WASTE DISPOSAL
ALTERNATIVES

SPORTS & ENTERTAINMENT
TOXIC DISASTER PREPAREDNESS

MEMBER:

JOINT COMMITTEE ON
FIRE. POLICE. EMERGENCY
AND DISASTER SERVICES

GOVERNOR'S TASK FORCE ON
TOXICS. WASTE & TECHNOLOGY

SELECTCOMMITTEE ON
LOW LEVEL NUCLEAR WASTE

As you can see from the attached press release, AB 2057 (the

1987 "lemon law") has passed the Assembly floor.
I was only able to get the necessary 54 votes after the
bill had been on call three times.

fight;

bill will encounter difficulties in the Senate.

It was a rough

It seems very likely that the

Any assistance you can provide will be greatly appreciated.

ST:cf

Attachment

Sincerely,

LLY TAMNNER

Assemblfwoman, 60th District
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MOTOR VOTERS

NEWS

BITTER BATTLE OVER AUTO LEMONS ENDS
FEDERAL TRADE COMMISSION FAILS TO GET AGREEMENT

After 9 months of negotiations, auto industry and consumer repre-
sentatives walked away Tuesday without reaching an agreement.

The group, formed as an Advisory Committee to the Federal Trade
Commission, was urged by the FTC to recommend a new rule
governing auto industry arbitration programs.

The FTC says it will still issue a new proposed rcgulation.

Automakers crave relief from the states, which continue to im-
prove legislation to aid owners of lemon cars. They sought a way
to preempt state laws with a uniform federal rule. They also
insisted on the FTC's "certifying" their programs, saying that
would aid them in litigation with people who take them to court.

The consumer side adamantly opposed preemption of state laws.

The National Congress of State Legislators, National Association
of Attorneys General, and National Association of Consumer
Affairs Administrators, concerned about the possibility of fed-
eral preemption, all unanimously passed resolutions opposing it.

Next, automakers are expected to approach Congress for relief.
They say they will pursue a law making dealers more accountable.
Manufacturers blame dealers for "the bulk of'" the cars they buy
back.

Ford, Chrysler, General Motors, AMC, auto importers, and dealers
were repesented in the negotiations. On the consumer side were
Motor Voters, Center for Auto Safety, and Consumers Union;
and state consumer protection officials from Massachusetts,
New York, Connecticut, Maryland, Georgia, and New Mexico; and
Connecticut Representative John Woodcock, author of Connecticut's
lemon law. California sent an official to the final meeting, as
did the U.S. Public Interest Research Group. Both voiced oppo-
sition to a federal attempt to preempt state lemon laws.

Since 1982, 41 states and the District of Columbia have passed
lemon laws. Ohio, Alabama, and North Carolina have similar bills
pending. Connecticut, Massachusetts, Vermont, New York, Texas,
Montana, Washington, and DC have enacted "lemon law IIs" which
provide state-run arbitration of disputes. Pennsylvania and
California are considering related measures this session.

FOR FURTHER INFORMATION, CONTACT: ROSEMARY DUNLAP (703) 448-0002
b -5

Motor Voters is an independent, nonprofit consumer organization incorporated in 1982 and dedicated to
promoting auto safety, reducing traffic deaths and injuries, and improving automotive business practices.

P.0. BOX 3163 »
FALLS CHURCH, VA 22043 %ﬂ¢}/
(703) 448-0002 (}j
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LEGISLATIVE SACRAMENTO TELEPIHONE
ADVOCATES CALIFORNIA 95814 916 5 4446034

July 6, 1987

The Honorable Sally Tanner
State Capitol
Sacramento, CA. 95814

RE: Constitutional Problems with AB 2057 Relating to the Lemon
Law

Dear Sally,

Attached for your review is a legal analysis of AB 2057
developed for the Automobile Importers of America (AIA).

This concludes that AB 2057 is unconstitutional in its current
form.

AB 2057 makes a number of procedural changes to California's
Lemon Law which are supported by consumer groups. The bill also
creates a new bureaucratic certification process for lemon law
programs, and would impose treble damages and an award of
attorney fees to consumers when they win a lawsuit against a
manufacturer who fails to establish or maintain a certified
lemon law arbitration program.

AIA feels that creation of a certification process and
imposition of damages and attorney fees against manufacturers
who don't have a certified program if a consumer wins in court
are unwarranted. AIA is willing to work with you on making
statutory changes to California's Lemon Law to achieve your
objectives, but must continue to oppose AB 2057 as long as state
certification and damages are contained within the bill.

We look forward to meeting with you on July 13 and hope that an
agreement can be reached on AB 2057.

Sincerely,
iafl ecchee C
bt hr & Pricctee

Sarah C. Michael, representing the Automobile Importers of
America

(800) 666-1917
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LEGAL
ANALYSIS OF CALIFORNIA
ASSEMBLY BILL 2057

Prepared by
McCUTCHEN, BLACK, VERLEGER & SHEA
Los Angeles, California

June 30, 1987
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L INTRODUCTION

Pending Assembly Bill 2057 is unconstitutional because it violates a number
of basic rights. Perhaps toremust. A B. 2057 violates the right to jury trial: it
compels automobile manutactuiers either to forego their right to trial by jury in
warranty disputes, or to be penahzed if they stand on their right and choose not to
establish arbitration mechanisms to resolve warranty disputes. [n providing that
manufacturers "may" establish such systems, but that the failure to do so will result
in stiff civil penalties, A.B. 2057 is a transparent attempt to indirectly make
manufacturers do that which they cannot be directly compelled to do. This is
impermissible, because the constitution prohibits laws purporting to compel the
waiver of the right to jury trial, and those purporting to penalize the exercise of a
constitutional right.

As amended on May 13, 1987, A.B. 2057 provides that a manufacturer may
establish a non-judicial dispute resolution process for warranty claims that is
binding only on the manufacturer; requires the state Bureau of Automotive Repair
to certify the process and to periodically inspect and audit it; and subjects
manufacturers (1) to license revocation if they do not comply with decisions of the
non-judicial dispute resolution process and (2) to civil penalties if they do not
establish the process or if the process willfully fails to comply with the statutory
requirements. (A.B. 2057 at 3-6, 17 (attached).)

The most important of these statutory requirements is that the process must
be empowered to "[r]ender decisions which are binding on the manufacturer if the
buyer elects to accept the decision.” Failure to establish such a process gives rise to
civil penalties (Proposed amendment to Civil Code § 1793.2(e)(3)(B) and § 1794(e);
A.B. 2057 at 13 and 17). In an action for damages for breach of warranty, a
prevailing consumer automatically recovers treble damages and attorney’s fees for
the manufacturer’s failure to have maintained a binding non-judicial process:

"[n addition to the recovery of actual damages, the buyer shail
recover a civil penalty of two times the amount of actual
damages and reasonable attorneys fees and costs if the
manufacturer fails to rebut the presumption [of
non-conforming goods in] Section 1793.2, and either (1) the
manufacturer does not maintain a third party dispute
resolution process which coniplies with subdivision (e) of
Section 1793.2, or (2) the manufacturer’s qualified third party
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dispute resolution process willfully fails to comply with
subdivision (e) of Section 1793.2 in the buyer’s case.”

(Emphasis added.)

This section imposes a penalty of double the compensatory damages and double the
attorney's fees; a prior section of A.B. 2057 already awards attorney’s fees and costs
to a prevailing consumer. (Proposed amendment to Civil Code § 1794(d); A.B.
2057 at 16.) Another prior section, aiready law, also allows for discretionary civil
penalties for a manufacturer’s willful failure to comply with any provision of the
Song-Beverly Act. (Cal.Civ.Code § 1794(c).)

A.B. 2057 is invalid legisiation for each of the following reasons:

1. A.B. 2057 infringes on the right to jury trial because it (1) compels a
party to participate in binding arbitration without also affording that party the right
to de novo trial; and (2) imposes a civil penalty on the exercise of the right to jury
trial.

2. A.B. 2057 contravenes the due process clause and the doctrine of
separation of powers, because it impermissibly delegates judicial authority to a
non-judicial body.

3. A.B. 2057 violates the Supremacy Clause of the U.S. Constitution because
it imposes a dispute resolution system whose features are contrary to the policy
judgments expressed under the federal Magnuson-Moss Warranty Act, 15 US.C.
§§ 2301 et seq.

4. A.B. 2057 deprives manufacturers of equal protection of the laws because
it affords consumers the fundamental right of access to the courts, but denies
manufacturers that same access. '

5. A.B. 2057 also is unlawful because it: a) permits the decision of an
arbitrator to be admitted into evidence in a subsequent civil action even though
California law precludes cross-examination of an arbitrator on the basis of his
decision; b) in contravention of public policy allows civil penalties to be imposed
vicariously if the arbitration process, not the manufacturer, willfully fails to comply
with the statute; and c) imposes a double penalty for the same offense.

e -1l
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. A.B. 2057 IS UNCONSTITUTIONAL BECAUSE IT
INFRINGES ON THE RIGHT TO JURY TRIAL
GUARANTEED BY THE CALIFORNIA
CONSTITUTION

A A MANUFACTURER HAS A CONSTITUTIONAL
RIGHT TO JURY TRIAL UNDER CALIFORNIA
LAW FOR A CLAIM FOR BREACH OF
WARRANTY

In denying manufacturers a jury trial in warranty disputes, A.B. 2057 violates
the state constitution’s guarantee of a right to jury trial. As summarized by the
California Supreme Court in C&K Engineering Contractors v. Amber Steel Co.. Inc.,
23 Cal.3d 1, 151 Cal.Rptr. 323, 587 P.2d 1136 (1978):

"The right to a jury trial is guaranteed by our Constitution.
(Cal.Const., Art. [, § 16.) We have long acknowledged that the
right so guaranteed, however, is the right as it existed at
common law in 1850, when the Constitution was first adopted,
’and what that right is, is a purely historical question, a fact
which is to be ascertained like any other social, political or

LINT]

legal fact’.

(800) 666-1917

23 Cal.3d at 8 (citation omitted).

Equally well settled is the principle that at common law the jury trial right
existed only for actions "at law" and not for actions "in equity". Id. at 8. In
determining whether an action is "at law" or "in equity" the courts look to the
"gist" of the action:

"As we stated in People v. One 1941 Chevrolet Coupe, supra,
37 Cal.2d 283, ’If the action has to deal with ordinary

common-law rights cognizable in courts at law, it is to that

" LEGISLATIVE INTENT SERVICE

. . . N
extent an action of law. In determining whether the action ‘;‘:‘
. . . s
was one triable by a jury at common law, the court is not :.-:
¥

bound by the form of the action but rather by the nature of
the rights involved and the facts of the particular case -- the
gist of the action. A jury trial must be granted where the gist
of the action is legal, where the action is in reality cognizable
at law’."

23 Cal.3d at 9. (Emphasis in original.)
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The "gist" of a claim against an automobile manufacturer for breach of
warranty is breach of contract. See Keith v. Buchanan, 173 Cal.App.3d 13, 19, 220
Cal.Rptr. 392 (1985). A "warranty is a contractual term concerning some aspect of
[a] sale ...." 2 Witkin, Summ.Cal.Law (8th ed. 1973), Sales § 48, 1128. An express
warranty is a contractual promise (Keith, supra, at 19-20; Stott v. Johnston, 36
Cal.2d 864, 866, 229 P.2d 348 (1951)), while an implied warranty is a contract term
that arises by operation of law (Keith, supra, at 24-25; Holmes Packaging Machinery
Corp. v. Bingham, 252 Cal.App.2d 862, 60 Cal.Rptr. 769 (1967)).

Under California law a claim for damages based on breach of contract
undeniably is one for which there is a right to jury trial. C & K Engineering, supra,
23 Cal.3d at 9; Raedke v. Gibralter Savings and Loan Association, 10 Cal.3d 665,
671, 111 Cal.Rptr. 693, 517 P.2d 1157 (1974); Abbott v. City of Los Angeles, 50
Cal.2d 438, 462, 326 P.2d 484 (1958). There are reported cases as early as 1885 in
which juries have tried claims for breach of warranty under contract principles. See
Hoult v. Baldwin, 67 Cal. 610, 8 P. 440 (1885); Greenleaf v. Stockton Combined
Harvester & Agricultural Works, 78 Cal. 606, 21 P. 369 (1889). Claims for breach of

express or implied warranty continue to be tried by juries in recent times. Fluor

Corp. v. Jeppeson & Co., 170 Cal.App.3d 468, 216 Cal.Rptr. 68 (1985); Putensen v.
Clay Adams, Inc., 12 Cal.App.3d 1062, 91 Cal.Rptr. 319 (1970). Indeed, the issues
relevant for determination in a breach of warranty case have been set forth in
standard jury instructions prepared by the Committee on Standard Jury
Instructions. See Bar Association Jury Instructions ("BAJI") Nos. 9.40-9.90.

Furthermore, it is apparent from the damage measures in the existing statute
that the claims arising thereunder are those for which a jury is available. Civil Code
§ 1794 expressly provides for damages based on (1) the "revocation of goods"
measure under Cal. Comm. Code §§ 2711 et seq. and (2) the "cost of repairs"
measure under Cal. Com. Code §§ 2714 et seq. (Civ. Code § 1794 (a) (1) and (2).)
These remedies are traditional breach of contract damages for which jury trials are
available. Moreover, A.B. 2057 expressly refers to the buyer’s remedy for breach of
warranty as "restitution" or "replacement." (Civil Code § 1793.2(d)(2); A.B. 2057 at
10.) Restitution is a recognized form of legal action for which there is a right to
jury trial. Paularena v. Superior Court, 231 Cal.App.2d 906, 914, 42 Cal.Rptr. 356
(1965). While "replacement" is analogous to the equitable remedy of specific
performance, under the statute the manufacturer has the election of whether to
provide restitution or replacement (Civ. Code § 1793.2(d)(2)). Further, the
existence of an equitable remedy for a legal claim does not defeat a party’s right to
jury trial on the legal issues. Escamilla v. California Insurance Guarantee
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Association, 150 Cal.App.3d 53, 57-58, 197 Cal.Rptr. 463 (1983); 3 Witkin, Cal.Proc.
(3d ed. 198S), Actions, § 94, p. 120.

There are no cases that have challenged the right to jury trial for a breach of
a warranty claim. In the one reported decision where a consumer went to trial for
an obligation arising under § 1794 of the Civil Code, a jury trial was had. See
Troensegaard v. Silvercrest Industries, Inc., 175 Cal.App.3d 218, 220 Cal.Rptr. 712
(1985) (action for damages for willful violation of Civil Code § 1794). There is
plainly a right to jury trial for an action based on the Breach of express or implied
warranty.

B. A STATUTE LIKE A.B. 2057 WHICH COMPELS A
PARTY TO ARBITRATE A MATTER FOR WHICH
THERE IS A RIGHT TO JURY TRIAL, BUT DOES
NOT ALSO AFFORD THE RIGHT TO TRIAL DE
NOVO, IS UNCONSTITUTIONAL UNDER
CALIFORNIA LAW

(800) 666-1917

The United States Supreme Court has une(iuivocally ruled:

"[A]rbitration is a matter of contract and a party cannot be
required to submit to arbitration any dispute which he has not
agreed so to submit."

United Steelworkers of America, AFL-CIO v. Warrior
& Gulf Navigation Co., 363 U.S. 574, 582 (1960).

This pfinciple has been adopted under California law. In Wheeler v. St.

Joseph Hospital, 63 Cal.App.3d 345, 133 Cal.Rptr. 775 (1976), the court reversed an

order compelling arbitration pursuant to an arbitration clause contained in an

adhesion contract because the weaker party's consent was not clearly demonstrated.
The .court stated:

" LEGISLATIVE INTENT SERVICE

"[W]e start with the basic premise that arbitration is N
. . .
consensual in nature. The fundamental assumption of -
14

¥

arbitration is that it may be invoked as an alternative to the
settlement of disputes through the judicial process 'solely by

rn

reason of an exercise of choice by [all] parties’.

63 Cal.App.3d at 355. (Citation omitted, emphasis
added.)

Accord, Ramirez v. Superior Court, 103 Cal.App.3d 746, 163 Cal.Rptr. 223 (1980)
(Legislature cannot constitutionally establish a presumption that a party who has
signed an arbitration agreement has in fact waived the right to jury trial).

&6n - kb
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Consistent with these principles, under California law the right to jury trial
cannot be infringed by a statute purporting to compel arbitration without the right
of trial de novo. This principle was expressed in Hebert v. Harn, 133 Cal.App.3d
465, 184 Cal.Rptr. 83 (1982), which reviewed a California statute that makes
arbitration compulsory for claims under $25,000, but preserves to either party the
right of trial de novo. In Hebert, the court invalidated a local court rule that denied
a trial de novo to a party who did not file a motion for trial after the arbitration
hearing. In so doing, the court observed that the constitutionality of the statute
depended on the existence of the de novo jury trial right:

"In enacting judicial arbitration as an alternative to the
traditional method of dispute resolution, the Legislature.
aware of the constitutional mandate of the right to jury trial,
unconditionally provided any party could . .. elect [trial de
novo] upon making a request within twenty days of the
award."

133 Cal.App.3d at 469. (Emphasis added.)

See also, Lyons v. Wickhorst, 42 Cal.3d 911, 915, 231 Cal.Rptr. 738, 727 P.2d 1019
(1986) (lower court erred in dismissing action of party who did not participate in
compulsory arbitration).

Hebert cited with approval In Re Smith, 381 Pa. 223, 112 A.2d 625, appeal
dismissed, 350 U.S. 858 (1955), where Pennsylvania’s compulsory arbitration system
was similarly upheld only because of its provision for de novo jury trial. /d. at 230.
Subsequently, in Blanton v. Womancare, Inc., 38 Cal.3d 396, 212 Cal.Rptr. 151, 696
P.2d 645 (1985), the California Supreme Court emphasized that "[o]pportunity for
de novo trial" is the chief feature which distinguishes the compuilsory arbitration
program from "private arbitration conducted pursuant to the agreement of the
parties. . . ." Id. at 401. Through these decisions, California has aligned itself with
courts in other states which have held that the right to a de novo jury trial is
necessary to make a compulsory arbitration program constitutional. See Eastin v.
Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977); Grace v. Howlett, 51 111.2d 478, 283
N.E.2d 474 (1972); Attorney General v. Johnson, 282 Md. 274, 385 A.2d 57, appeal
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dismissed, 439 U.S. 805 (1978); Prendergast v. Nelson, 199 Neb. 97, 256 N.W. 2d 657
(1977); State ex rel. Strykowski v. Wilkie, 81 Wis.2d 491, 261 N.W.2d 434 (1978)

A.B. 2057 fails under these authorities because it coerces a manufacturer to
participate in an arbitration to which there is no right of judicial review, much less a
trial de novo, if the consumer wishes to bind the manufacturer. The purported
choice given to manufacturers to not establish the arbitration process does not save
the defect; while A.B. 2057 permits a manufacturer to avail itself of its jury trial
right by declining to make available a non-judicial dispute resolution process, the
statute punishes a manufacturer who so "elects" by imposing civil penalties in the
event the manufacturer does not prevail at trial. Consequently, the statute is also
unconstitutional because it impermissibly penalizes the exercise of a constitutional
right.

C. THE CIVIL PENALTIES PROVISION OF A.B. 2057
IS UNCONSTITUTIONAL BECAUSE IT
PENALIZES THE MANUFACTURER FOR
EXERCISING THE CONSTITUTIONAL RIGHT TO
JURY TRIAL

In California, "[iJt is well settled that to punish a person for exercising a
constitutional right is 'a due process violation of the most basic sort.” [n Re
Lewallen, 23 Cal.3d 274, 278, 152 Cal.Rptr. 528, 590 P.2d 383 (1979). This rule has

1 Compulsory arbitration statutes that do not provide for trial de novo are
likewise impermissible under the jury trial guarantee of the Seventh Amendment of
the U.S. Constitution. (The Seventh Amendment, however, has not been made
applicable to the States. Crocker v. First Hudson Assocs., 583 F.Supp. 21, 22 (D.NJ.
1983).) The Supreme Court invalidated compulsory arbitration statutes in Dorchy
v. Kansas, 264 U.S. 286 (1924) and Chas. Wolff Packing Co. v. Court of Industrial
Relations, 262 U.S. 522 (1923). These older decisions were more recently followed
in United Farm Workers v. Babbitt, 449 F.Supp. 449 (D. Az. 1978), which
invalidated an Arizona statute requiring an employer to submit to binding
arbitration in order to obtain an injunctive order against his employees to prevent
certain strikes. Babbitt was reversed and vacated on appeal by the Supreme Court
on the grounds that the constitutionality of the arbitration provision had not been
contested by the parties, thus making the decision an unnecessary advisory opinion,
and because the statute was not necessarily compulsory because it afforded the
employer other remedies aside from binding arbitration. 442 U.S. at 304, 305
(1979).
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been applied to strike down legislation or judicial action which penalizes the

exercise of the right to jury trial. The lead case is Lewallen, where the Supreme
Court reversed a sentence in a criminal case because the trial court 'gave
consideration to petitioner’s election to plead not guilty in imposing sentence." [d.
at 279. This sentence effectively penalized the defendant for having availed himself
of his jury trial right. Citing several decisions by the U.S. Supreme Court
prohibiting punishment for the exercise of the right to jury trial, the Court held that
the goal of expediting legal actions did not justify penalizing the exercise of the right
to jury trial. 23 Cal.3d at 279.

The principle set forth in Lewallen has been consistently followed. In People
v. Justice, 168 Cal.App.3d Supp.1l, 215 Cal.Rptr. 234 (1985), the court held
unconstitutional a local court policy permitting the imposition of a harsher sentence
on a defendant who pled not guilty and exercised the right to a jury trial. [d. at
Supp. 4. ("This practice violates the right to trial by jury.") Similarly, in In Re
Javier A, 159 Cal.App.3d 913, 973, 206 Cal.Rptr. 386 (1984), the court stated that it
is an unconstitutional burden on the right to jury trial to offer a juvenile the option
of non-jury trial in a juvenile court or jury trial as an adult in criminal court, since
"forcing . . . this election would place an unconstitutional burden on the exercise of
[the] right to trial by jury." Id. at 973, n.59.2

The aforementioned authorities apply squarely to the civil penalties imposed
under A.B. 2057 on the exercise of the jury trial right. In Hale v. Morgan, 22 Cal.3d
388, 149 Cal.Rptr. 375, 584 P.2d 512 (1978) the Supreme Court affirmed that civil
penalties are penal in nature. 22 Cal.3d at 405. Accord, Tos v. Mayfair Packing
Co., 160 Cal.App.3d 67, 79, 206 Cal.Rptr. 459 (1984). The court in Silvercrest,
supra, confirmed that the civil penalties in Civil Code § 1794 are designed to
punish, thus serving the same purpose as punitive damages. 175 Cal.App.3d at 226.
The imposition of civil penalties to punish the exercise of the right to jury trial is
equally as offensive as the punishment found impermissable in Lewallen and its
progeny.

The punitive nature of A.B. 2057 is not saved by the authorities permitting
the legislature to require payment of fees and costs which do not punish a party for
exercising his right to jury trial. The distinction between punishment on the one
hand, and fees and costs on the other, begins with U.S. v. Jackson, 390 U.S. 570

2 See also People v. Black, 32 Cal.3d 1, 9-10, 184 Cal.Rptr. 454, 648 P.2d 104 (1982)
(Constitution forbids pressuring juvenile to forego jury trial rather than take risk
that if he turns eighteen years old before sentencing, he may suffer imprisonment).

b1
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the rule prohibiting punishment for the exercise of the right to jury trial. The court
there struck down a provision of the federal Kidnapping Act which permitted a jury
to recommend the death sentence for a convicted defendant, but prohibited such
penalty for a defendant who waived the right to jury trial or pled guilty. The court
ruled as follows:

"Whatever might be said of Congress’ objectives, they cannot
be pursued by means that needlessly chill the exercise of basic
constitutional rights. [Citations omitted.] The question is not
whether the chilling effect is ’incidental’ rather than
’intentional’; the question is whether that effect is unnecessary
and therefore excessive. In this case the answer to that
question is clear.... [T]lhe goal [of limiting the
circumstances under which a death penalty can be imposed]
can be achieved without penalizing those defendants who
plead not guilty and demand jury trial....  Congress
cannot impose such a penalty in a manner that neediessly
penalizes the assertion of a constitutional right. . . ."

Id. at 582-83.3

Subsequent Supreme Court authorities have made clear that fees or costs are
impermissible if they are imposed as a punishment for the exercise of the jury trial
right.  In Fuller v. Oregon, 417 U.S. 40 (1974), the Court upheid the
constitutionality of Oregon’s recoupment statute under which defendants convicted
of criminal offenses could be required to repay the costs of court-appointed counsel.
The Court reasoned that this state law involved no "penalty" on the exercise of the
jury trial right:

' "This case is fundamentally different from our
decisions . . . which have invalidated state and federal laws

(800) 666-1917
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that placed a penalty on the exercise of a constitutional right. XY
[Citations omitted.] Unlike the statutes found invalid in those -
14
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cases, where the provisions "had no other purpose or effect
than to chill the assertion of constitutional rights by penalizing

3 People v. Coogler, 71 Cal.2d 153, 77 Cal.Rptr. 790, 454 P.2d 686 (1969), cert.
denied, 406 U.S. 971 (1972) refuted a Jackson challenge to California’s kidnapping
statute, Penal Code § 209, on the ground that, unlike the federal Kidnapping Act,
either the jury or the trial court could impose the death sentence on a convicted
defendant. Id. at 160. |
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those who choose to exercise them,’ ... Oregon’s recoupment
statute merely provides that a convicted person who later
becomes able to pay for his counsel may be required to do
so."

Id. at 54.

The distinction between the impermissible imposition of a penalty and the
permissible imposition of costs and fees was addressed by the Ninth Circuit in U.S.
v. Chavez, 627 F.2d 953 (9th Cir. 1980), cert. denied, 450 U.S. 924 (1981). Chavez
upheld a federal statute that required a taxpayer found guilty of willfully filing a
false return to pay the costs of prosecution. The Ninth Circuit rejected a claim that
the imposition of such costs was an impermissible infringement on the right to jury
trial under Jackson, finding the court’s analysis in Fuller to be more on point:

"It must be emphasized that not every assertion that a
statutory scheme has chilled the exercise of a constitutional
right results in a finding of unconstitutionality. The Supreme
Court, in post-Jackson decisions, has not enthusiastically
embraced the ’chill’ rationale articulated in Jackson. In Fuller
v. Oregon, 417 U.S. 40, 94 S.Ct. 2116, 40 L.Ed.2d 642 (1974),
the Court upheld an Oregon recoupment scheme which
required convicted defendants who were indigent at the time
of the criminal proceeding against them, but who subsequently
acquired the financial means to do so, to repay the costs of

(800) 666-1917

their legal defense."
627 F.2d at 956.

The court concluded that the absence of any punishment arising from the
imposition of such costs made the statute constitutional:

" LEGISLATIVE INTENT SERVICE

"A defendant, prosecuted for willful failure to file a tax return, =%
. . . . . .
is not subject to a substantial risk of greater punishment ".-:
. . . . a¥
because of the existence of the costs of prosecution provision. sy

The provision does serve legitimate governmental purposes.
We cannot say with any confidence that the costs of
prosecution provision ... does in fact penalize a defendant’s
exercise of his constitutional rights . ... The presence of the
mandatory costs of prosecution provision does not, with any
degree of certainty, substantially increase the threatened
punishment. Any encouragement of the waiver of
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constitutional rights that this provision may induce is
substantially different from the pressures that undeniably
existed in Jackson, and cannot be said to be an impermissible
burden upon the exercise of constitutional rights."”

Id. at 957.

See also Ludwig v. Massachusetts, 427 U.S. 618, 627 (1976) ("Due process is violated
only by the vindictive imposition of an increased sentence.” (Emphasis added.))"‘

Fees and costs can be imposed without impermissibly burdening the jury
trial right, but punishment cannot. The civil penalty provision to be added to Civil
Code § 1794 is not a cost or fee; it is a punishment. First, it is denominated a
penalty. Second, it more than covers costs. Third, as noted, the civil penalty
provision already found in Civ. Code § 1794(c) -- permitting recovery of treble
damages for any willful violation of the Song-Beverly Act-- has been held to
perform the same function as punitive damages: to punish. Silvercrest, supra, 175
Cal.App.3d at 226-27. A.B. 2057 would make the same kind of civil penalty (only
greater) mandatory in a certain class of cases -- those where the manufacturer insists
on his right to jury trial. In short, A.B. 2057 would penalize the exercise of a
constitutional right.

Moreover, the cases also provide that punishment in the form of punitive
damages cannot be imposed if there has been no injury. Since a manufacturer has a
right to jury trial in breach of warranty claims, the fact that he exercises that right
cannot create legal injury to a consumer. Yet under proposed Civil Code § 1794(e),
civil penalties tantamount to punitive damages would be imposed solely because a
manufacturer has exercised the right to jury trial, even though the consumer already
has been fully compensated; the civil penalties of § 1794(e) are only available to a
consumer who has already prevailed and thus recovered all actual damages, costs
and expenses under § 1794(d). This is tantamount to imposing punitive damages
without any underlying actual damages, a tack forbidden by law.

4 Similarly, Meyers v. Astoria Convalescent Hospital, 105 Cal.App.3d 682, 164
Cal.Rptr. 495 (1980), a case involving civil penalties, upheld the constitutionality of
a statute that permits a health care facility to pay a civil penalty within four days of
receiving a citation rather than contest that citation at trial. The court held that this
statute "is no more than a statutory offer of settlement of the citation at the earliest
possible time in exchange for the least possible penalty,” and was thus permissible.
105 Cal.App.3d at 688.
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Punitive damages may not imposed absent actual injury The Supireme
Court of California stated the rule applicable here in Mother Cobb’s Chicken Tea.
[nc. v. Fox, 10 Cal.2d 203, 204, 73 P.2d 1185 (1937):

"The foundation for the recovery of punitive or exemplary
damages rests upon the fact that substantial damages have
been sustained by the plaintiff. Punitive damages are not
given as a matter of right, nor can they be made the basis of
recovery independent of the showing which would entitle the
plaintiff to an award of actual damages. Actual damages must
be found as a predicate for exemplary damages. This is the
rule announced in many authorities."

Accord, Esparaza v. Specht, 55 Cal.App.3d 1, 6, 127 Cal.Rptr. 493 (1976) ("It is well
settled in California that punitive damages cannot be awarded unless actual damages
are suffered".)

By imposing a civil penalty that constitutes punishment for the exercise of a
constitutional right, A.B. 2057 is unconstitutional.

. A.B. 2057 IS UNCONSTITUTIONAL BECAUSE IT
DELEGATES JUDICIAL POWER TO ARBITRATORS

A.B. 2057 also violates the Constitution because it impermissibly delegates
judicial authority to non-judicial entities. ~Two provisions of the California
Constitution bar any such attempt. The first, Article [l § 3, provides that:

"The powers of state government are legislative, executive,
and judicial. Persons charged with the exercise of one power
may not exercise either of the others except as permitted by
this Constitution."

The second, Article VI, § 1, states that:

"The judicial power of this State is vested in the Supreme
Court, courts of appeal, superior courts, municipal courts, and
justice courts. All except justice courts are courts of record.”

The constitutional bar posed by these sections to delegation of judicial power
has been consistently recognized by the courts. For example, in Standard Oil
Company of California v. State Board of Equalization, 6 Cal.2d 557, 59 P.2d 119
(1936), petitioner sought a writ of certiorari to review a State Board of Equalization
order imposing an additional assessment of retail sales tax. The Supreme Court
raised sua sponte the issue of propriety of such review, concluding as follows:

fe-U
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"Concisely stated, our conclusion that we are without
authority or jurisdiction to entertain this proceeding or to
issue the writ here sought, is based upon the established
premises that a writ of certiorari. . .will lie only to review the
exercise of judicial functions . . . and that the legislature is
without power, in the absence of constitutional provision
authorizing the same, to confer judicial functions upon a
statewide administrative agency of the character of the
respondent."

6 Cal.2d 559. (Emphasis added.)

The Court based its conclusion on Article VI, § 1 of the Constitution, See 6 Cal.2d
at 559-65.

California Supreme Court cases since Standard Oil have raised the
delegation issue primarily in situations concerning the proper standard of judicial
review of decisions of administrative agencies, and have emphasized the impropriety
of delegation of judicial powers. For example, in Laisne v. California State Board
of Optometry, 19 Cal.2d 831, 123 P.2d 457 (1942), appellant argued that he was
entitled to de novo review of an order of the Board of Optometry revoking his
certificate of registration to practice optometry. The Court first restated the
doctrine that delegation of judicial power is unconstitutional under Article III, § 3
and Article VI, § 1 of the California Constitution:

"The powers of the government of the state are divided
into. three separate departments -- the legislative, executive
and judicial. (Article III, section 1, of the state Constitution.)
State-wide judicial power may be exercised by only three
enumerated courts, viz., the Supreme Court, the District Court
of Appeal, and the superior courts. (Article VI, section I, of
the state Constitution.) . . .If, therefore, some agency with
state-wide jurisdiction, other than one of the enumerated
courts, without sanction by constitutional amendment,
exercises or attempts to exercise judicial power, such action is
in direct violation of the articles of the state Constitution cited
above."

19 Cal.2d at 834-35 (Emphasis in original.)

The Court concluded that failure to accord the appellant de novo review of the
agency proceeding would violate the bar to delegation of judicial functions. /Id. at
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835. See also Drummey v. State Board of Funeral Directors & Embalmers, 13
Cal.2d 75, 87 P.2d 848 (1939); Bixby v. Pierno, 4 Cal.3d 130, 93 Cal.Rptr. 234, 481
P.2d 242 (1971).

A.B. 2057 delegates judicial power because it gives arbitrators the power to
issue binding decisions in warranty disputes and gives a state agency the authority to
"certify” and "verify" a judicial process, functions traditionally left to the courts.

Resolution of disputes between private parties by making binding decisions
is a judicial function which cannot be delegated to a non-judicial body. Thus, in
Jersey Maid Milk Products Co. v. Brock, 13 Cal.2d 620, 91 P.2d 577 (1939), the
Court struck down as unconstitutional a section of the Milk Stabilization Act
authorizing the Director of Agriculture to determine the amount of damages due in
disputes between producers and distributors of milk, and to "make an order
directing the offender to make reparation and pay to such person complaining such
amount on or before the date fixed in the order.” 13 Cal.2d at 651. Similarly, in
Hustedt v. Workers’ Compensation Appeals Board, 30 Cal.3d 329, 178 Cal.Rptr. 801,

636 P.2d 1139 (1981), the Supreme Court struck down as unconstitutional a state

statute granting the Worker’s Compensation Appeals Board the power to issue
"final" orders disciplining attorneys by temporarily or permanently prohibiting
them from practicing before the Board. While limited judicial review of such orders
was provided by the statute, the Court found that the review was insufficient to
allow it to exercise its judicial functions and hence to remedy the unconstitutional
delegation of the court’s inherent authority. 30 Cal.3d at 339-40.

Numerous other California decisions which uphold delegations of authority
emphasize the non-binding nature of the determinations involved and/or the
availability of full judicial review. See, e.g., Collier & Wallis v. Astor, 9 Cal.2d 202,
70 P.2d 171 (1937) ("While a statute which makes the decision of arbitrators, or of
an administrative officer, final and conclusive may not be sustained, if the statute
gives to the parties the further right to appeal, or other procedure to carry the case
before a regular judicial tribunal and have the issues there tried, it does not operate
to deprive the parties of any constitutional right and is therefore valid"); Cowell v.
Clark, 37 Cal.App.2d 255, 99 P.2d 594 (1940) (court held delegation of power to
real estate commissioner was not unconstitutional because "no one of the provisions
under attack purports to declare that any one of the administrative determinations
of the defendant may not be reviewed by the courts"); In re Shattuck, 208 Cal. 6,
279 P. 998 (1929) (delegation of authority to State Bar constitutional where Bar’s
actions not final and court issues orders on Bar’s decision); Brydonjack v. State Bar,
208 Cal. 439, 281 P. 1018 (1929) (same).
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A.B. 2057 empowers arbitrators to "[r]ender decisions which are binding on
the manufacturer, if the buyer elects to accept the decision." Thus, the proposed
amendment does what the authorities prohibit -- it removes from the judicial realm
the resolution of disputes through binding decisions -- and hence is
unconstitutional.

California decisions also demonstrate that certain matters traditionally
adjudicated by the courts cannot be delegated, even where subsequent review by a
judicial body exists. For example, in Reaves v. Superior Court, 21 Cal.App.3d 587,
99 Cal.Rptr. 156 (1971), petitioners sought a writ of mandate directing the San
Joaquin County Superior Court to adopt new procedures for processing
extraordinary writ petitions filed by inmates. Under the existing procedure, such
petitions were reviewed initially by the presiding judge of the Superior Court, but
then were forwarded to the district attorney for verification and/or development of
information. The district attorney prepared a proposed order based on the facts, or,
if the petition presented unusual facts, the presiding judge reviewed the matter and
directed the district attorney to prepare an appropriate order. In either case, orders
were reviewed and entered by the court. The court held that the County’s
procedures improperly delegated judicial power:

"The question is not whether the district attorney is
scrupulously fair in such matters. Rather, the question is
whether the trial court has abdicated its judicial responsibility
by delegating this function to the district attorney. We think
this point is well taken regardless of the fact the respondent
court declares in its affidavit that in every instance it exercises
its own independent discretion in reviewing the petitions and
the orders drafted by the district attorney."

22 Cal.App.3d at 596. (Emphasis added.)

In Reaves, it was the nature of the delegated éctivity itself rather than the
lack of later judicial review which compelled the court to find an unconstitutionak
delegation of judicial function. Cf. Esteybar v. Municipal Court for the Long Beach
Judicial District of Los Angeles County, 5 Cal.3d 119, 95 Cal.Rptr. 524, 485 P.2d
1140 (1971) (statute requiring consent of prosecutor before magistrate could hold
defendant charged with a misdemeanor violated separation of powers); People v.
Tenorio, 2 Cal.3d 89, 89 Cal.Rptr. 249, 473 P.2d 993 (1970) (requiring court to
obtain district  attorney’s approval before striking prior =~ convictions
unconstitutional).
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Like the situation in Reaves, judicial power under A.B. 2057 is improperly
delegated in the first instance. The Bureau of Automotive Repair, an agency of the
executive branch, is charged with the responsibility of certifying and auditing
judicial processes. Arbitrators are charged with the responsibility of finding facts
and, presumably, have the authority to determine questions of law. In Reaves, at
least a judge gave the matter his independent review, yet the practice still was held
unconstitutional. A.B. 2057 makes the same mistakes and should, for the same
reasons, be held invalid. g

Iv. THE STATE STATUTE CONFLICTS WITH
POLICIES EXPRESSED IN THE FEDERAL
MAGNUSON-MOSS ACT

The Magnuson-Moss Warranty Act, 15 U.S.C. §§ 2301 et seq. ("Magnuson-
Moss"), preempts A.B. 2057. Magnuson-Moss delegates to the Federal Trade
Commission ("FTC") the responsibility for establishing standards for informal
dispute resolution mechanisms. A.B. 2057, however, requires dispute resolution
features that are contrary to those expressed by the FTC.

Any preemption analysis begins with the Supremacy Clause of the U.S.
Constitution. Where federal and state laws conflict, federal law is supreme. A
federal statute can preempt a state law in three ways. First, the federal law can
expressly preempt state law. Second, federal law can occupy the field of regulation
such that it is implicit that Congress meant to prevent states from regulating in the
field. Third, federal law can implicitly preempt state law if state law actually
conflicts with federal law. This last form of preemption exists if it is’ impossible to
comply with both the state and federal statutes, or if the state statute stands as an
obstacle to the full accomplishment of the objectives of Congress. Pacific Gas &
Electric Co. v. State Energy Resources Conservation & Development Comm’n., 461
U.S. 190, 203-04 (1983).

While Magnuson-Moss may not occupy the field, since it states that
"[n]othing in this chapter shall invalidate or restrict any right or remedy of any
consumer under State law or any other Federal law,” 15 US.C. §2311(b)(1),
nevertheless it implicitly preempts A.B. 2057 because of actual conflicts between the
two statutes. Thus, A.B. 2057 contains state policy choices contrary to those
reached by the federal government. The Court in Chrysler Corporation v. Texas
Motor Vehicle Comm’n, 755 F.2d 1192, 1205-06 (5th Cir.), reh’g denied, 761 F.2d
695 (5th Cir. 1985), ruled that "[w]e think it plain that the preclusive effect of
section 110 [of Magnuson-Moss] is limited to rules governing informal dispute
resolution procedures created by private warrantors. . . ." 755 F.2d at 1206. A.B.

26 25
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2057 contains exactly those rules governing.informal dispute resolution procedures
which the Court stated were precluded.

Rather than leaving to the states the authority to make rules in this area,
Congress instead gave to the FTC authority to prescribe regulations to implement
Congress’ policy of encouraging informal dispute resolution mechanisms (15 U.S.C.

§ 2310(a)(1)):

"The Commission shall prescribe rules setting forth
minimum requirements for any informal dispute settlement
procedure which is incorporated into the terms of a written
warranty to which any provision of this chapter applies. Such ‘
rules shall provide for participation in such procedure by
independent or governmental entities."

15 US.C. §2310(a)(2).

Under this authority, the FTC has made its judgments about which requirements
will encourage manufacturers to establish dispute resolution procedures, and which
ones will not. Under A.B. 2057, however, the state has made contrary
determinations in certain areas.

1. The Binding Nature Of The State
Mechanism Conflicts With The FTC
Determination That Such Mechanisms
Should Not Be Binding

(800) 666-1917

A.B. 2057 conflicts with Magnuson-Moss by providing for binding resolution
of automobile warranty disputes. Thus, unlike Magnuson-Moss, A.B. 2057 provides
that a qualified dispute resolution process must not only comply with the minimum
requirements of the FTC (16 C.F.R. § 703 et seq.) but also must

" LEGISLATIVE INTENT SERVICE

"(B) Render decisions which are binding on the manufacturer
if the buyer elects to accept the decision."

”
[

A.B. 2057, Sec. 2 at 13 (proposed amendment to :
Section 1793.2(e)(3)(B) of Civil Code). '

However, the FTC in 16 C.F.R. § 703.5(j) has explicitly provided to the contrary:

"Decisions of the Mechanism shall not be legally binding on
any person."

(Emphasis added.)

The FTC has stated explicitly that it made this determination because, in the
Commission’s judgment, it was the most likely way to fulfill Magnuson-Moss’
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statutory charge to encourage manufacturers to establish warranty dispute resolution
mechanisms:

"Many consumer representatives stated that Mechanism
decisions should be binding on the warrantor alone, because
the warrantor is the party who has chosen the Mechanism as
the forum for dispute resolution. The Rule presently requires
the warrantor to act in good faith in deciding whether, and to
what extent, it will abide by Mechanism decisions. Thus, an
adverse Mechanism decision will have a far greater impact on
a warrantor than it will on a consumer. The Commission is
not persuaded that making this impact on the warrantor even
greater would benefit consumers more than it would
discourage warrantors from adopting Mechanisms."

FTC Statement of Basis and Purpose, 40 Fed. Reg. at
60210-211.

Thus, in an area committed by Congress to the judgment of the FTC, A.B. 2057 has
expressed a judgment contrary to that of the FTC.

2 The State Statute Conflicts With The
Federal Policy Encouraging National
Dispute Resolution Processes

In several ways A.B. 2057 conflicts with the national federal policy of
encouraging manufacturers to establish dispute resolution mechanisms. It does so
by creating the requirement that mechanisms be local. Thus, the bill vests authority
in a state agency, the Bureau of Automotive Repair, requiring the Bureau 1) to
determine if a dispute resolution mechanism should be certified; 2) to conduct a
periodic review of the procedure; and 3) to investigate consumer complaints and, if
necessary, recommend that the Department of Motor Vehicles commence license
revocation hearings. In addition, A.B. 2057 vests in civil juries the authority to
determine if a dispute resolution procedure willfully fails to comply with the FTC
standards. Since a California agency only can regulate constitutionally within its
own borders, see Archibald v. Cinerama Hotels, 73 Cal.App.3d 152, 159, 140
Cal.Rptr. 599 (1977), the only way a manufacturer could comply with the California
statute is to have its resolution process operate only within California. But this
requirement of local dispute resolution mechanisms directly conflicts with the
determination made by the FTC to encourage national mechanisms.

06-271
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Thus. in providing that oral presentations in a dispute resolution process
only be optional (and then only if both parties agree), 16 C.F.R. § 703.5(f), the FTC
concluded that the way to fulfill the statute’s mandate of encouraging expeditious
mechanisms was to encourage a variety of mechanisms, including national
mechanisms:

"It is recognized that several existing mechanisms operate
at a national level and do all of their information gathering by
telephone or mail. To require an opportunity for an oral
presentation at a reasonable time and place would make it
impossible for these mechanisms to achieve the expeditious
settlement of disputes which is envisioned by Section 110(a) of
the Act.

*® *® *®

“Several witnesses suggested that an oral presentation
should be allowed when the consumer requests, or when either
party requests. These comments did not adequately support
the view that the right to an oral presentation is essential at
this informal level of dispute settlement. Since the need to
foster a variety of Mechanisms, including national ones, is
greater than the need for oral presentations at the behest of
the parties, the Commission has retained this provision [as it

is]

FTC Statement of Basis and Purpose, supra, 40 Fed.
Reg. at 60209.

A.B. 2057, however, contradicts this determination of the FTC. Moreover,
A.B. contradicts the unequivocal command of Magnuson-Moss which vests the FTC
with authority to "review the bona fide operation of any dispute settlement
procedure" and to take appropriate remedial action if it finds non-compliance with
any of the FTC’s rules. 15 U.S.C. § 2310 (a)(4). In preferring local determinations
over those national judgments reached by Congress and the FTC, A.B. 2057 stands
as an obstacle to the full accomplishment of Magnuson-Moss’ objectives.

Congress commanded that the FTC be the entity to make judgments
regarding the efficacy of dispute resolution mechanisms, and the cases clearly
provide that "considerable weight should be accorded to an executive department’s
construction of a statute it is entrusted to administer." Chevron U.S.A. Inc. v.
Natural Resources Defense Council, 467 U.S. 837, 844 (1984). See also United
States v. Shimer, 367.U.S. 374, 383 (1961). Federal agencies implementing federal
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law can preempt state action, just as Congress can. Fidelity Federal Savings & Loan
v. de la Cuesta, 458 U.S. 141 (1982). A.B. 2057 conflicts with the FTC

determinations, and thus is preempted.

V. THE STATUTE AFFORDS CONSUMERS AND
MANUFACTURERS UNEQUAL TREATMENT IN
REGARDS TO FUNDAMENTAL RIGHTS, AND
THUS DENIES MANUFACTURERS THE EQUAL
PROTECTION OF THE LAWS

A.B. 2057 provides that the decision in a dispute-resolution mechanism is
binding on the manufacturer if the customer elects to make it so. (Civil Code
§ 1793.2(e)(3); A.B. 2057 at 7.) While parties to a voluntary arbitration may agree
to be bound without the right of appeal, A.B. 2057 compels manufacturers to resort
to a binding arbitration process through the imposition of civil penalties. (See
Section I and II, supra.) This compulsion, and the inequality of the appeal process
under the bill, violate constitutional guarantees of equal protection under the laws.

The equal protection clause of the United States Constitution provides:

"No State shall ... deny to any person within its jurisdiction the
equal protection of the laws."

U.S. Const. amend. XIV, § 1.
The California Constitution provides:
"A person may not be ... denied equal protection of the laws;

"A citizen or class of citizens may not be granted privileges or
immunities not granted on the same terms to all citizens."

Cal. Const., Art 1, § 7.5

Under the equal protection clauses of the federal and California
constitutions there is a basic inquiry: does the law in question -treat similarly

5 This memorandum analyzes decisions under both the federal and California
Constitutions because the equal protection clause of the latter has "independent
validity" apart from the Fourteenth Amendment under California law. Gay Law
Students Ass’n v. Pacific Telephone & Telegraph Co., 24 Cal.3d 458, 469, 156
Cal.Rptr. 14, 595 P.2d 592 (1979). The California Constitution states explicitly that
"[r]ights guaranteed by this Constitution are not dependent on those guaranteed by
the United States Constitution." Cal. Const. Art. [, § 24.
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situated persons in a similar manner?®  In examining this question, both federal
and California courts traditionally analyze the equal protection right under a two-
tier analysis. Under the first tier, if the legislation in question establishes a
"suspect”" distinction between classes, such as one based on race or national origin,
or if a "fundamental right" (such as speech) is granted to one class of persons and
denied another, the legislation is viewed under the "strict scrutiny” test. See, e.g., .
Plyler v. Doe, 457 U.S. 202, 216-17 (1982); United States v. Carolene Products Co.,
304 U.S. 144, 152 n.4 (1938); Bobb v. Municipal Court, 143 Cal. App.3d 860. 865, 192
Cal.Rptr. 270 (1983). When strict scrutiny analysis is applied, the statute is invalid
- unless the state can establish that it has a compelling governmental interest that is
precisely served by the classification:

"The Equal Protection Clause was intended as a restriction on
state  legislative action inconsistent with elemental
constitutional premises. @ Thus we have treated as pre-
sumptively invidious those classifications that disadvantage a
'suspect class,” or thatimpinge upon the exercise of a
‘fundamental right.” With respect to such classifications, it is
appropriate to enforce the mandate of equal protection by
requiring the State to demonstrate that its classification has
been precisely tailored to serve a compelling governmental
interest."

Plyler v. Doe, supra, 457 U.S. at 216-17; accord, Darces
v. Woods, 35 Cal.3d 873, 885-86, 201 Cal.Rptr. 287, 679
P.2d 458 (1984).

The second tier of analysis, employed where neither a suspect classification
nor fundamental right is in question, is the "rational basis" test. Under this test, the
presumption of constitutionality shifts; state or local legislation will be upheld
unless the plaintiff can demonstrate that there is no rational basis for the distinction

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

in the legislation. As the Supreme Court explained in Vance v. Bradley, 440 U.S. 93 ;“:‘
(1979): . :.l:
L

"The Constitution presumes that, absent some reason to infer
antipathy, even improvident decisions will eventually be
rectified by the democratic process and that judicial

6 See, e.g., F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920); Purdy and
Fitzpatrick v. State of California, 71 Cal.2d 566, 578, 79 Cal.Rptr. 77, 456 P.2d 645
(1969).
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intervention is generally un varranted no matter how unwisely
we may think a political branch has acted. Thus, we will not
overturn such a statute unless the varying treatment of
different persons is so unrelated to the achievement of any
combination of legitimate purposes that we can only conclude
that the legislature’s actions were irrational."

440 U.S. at 97.

Rational basis analysis is most often employed where the legislation at issue
has regulated economic relationships, such as statutes involving the licensing of
professionals. See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955);
Brandwein v. California Board of Osteopathic Examiners, 708 F.2d 1466, 1470 (9th
Cir. 1983).

A.B. 2057 violates the equal protection clause by infringing on fundamental
rights, without compelling justification.

A THE STATUTE DENIES ONLY
MANUFACTURERS THE RIGHT OF
ACCESS TO THE COURTS

A.B. 2057 violates the equal protection clause of the California constitution
by denying automobile manufacturers their basic right of access to the courts. The
California Constitution separately protects the right to a jury trial, Cal. Const., Art.
I, § 16, and where a trial by jury is available, that right may not be denied by
statute. People v. Wardlow, 118 Cal.App.3d 375, 384, 173 Cal.Rptr. 500 (1981). As
the Court noted in Byram v. Superior Court, 74 Cal.App.3d 648, 654, 14 Cal.Rptr.
604 (1977), "[t]he right to trial by jury is a basic and fundamental part of our system
of jurisprudence (citations omitted)," citing, inter alia, the California Constitutional
provision guaranteeing the right to jury trial. Since an action for breach of warranty
entitles the parties to a jury trial (see section IIA, supra), A.B. 2057 discriminates
against manufacturers with regard to a fundamental right. Strictly scrutinizing A.B.
2057 yields no "precisely tailored" classification to serve a compelling state interest
in making this discrimination.

B. THE STATUTE DENIES ONLY
MANUFACTURERS THE OPPORTUNITY
FOR JUDICIAL REVIEW

The second fundamental right impinged by A.B. 2057 is the right of equal
judicial review. As noted above, the bill would allow the customer de novo judicial
review of the decision of the dispute resolution process. With respect to the
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manufacturer, however, there is no right to review if the customer elects to bind the
manufacturer. This unequal treatment violates the equal protection guarantees.

The Supreme Court has held that, if an appeal process has been provided by
the state, that process must be equally available to all parties. The leading case is
Lindsey v. Normet, 405 US. 56 (1972). In Lindsey, an Oregon statute required
defendants in a forcible entry and detainer ("FED") action to provide, in addition
to a normal appeal bond, a second bond for the payment of twice the rental value
of the premises during the pendency of the action. 405 U.S. at 76. The Court held
that this double-bond requirement violated the equal protection clause of the
Fourteenth Amendment by unfairly and arbitrarily burdening FED defendants. 405
US. at 76-77. Stated the Court, "[w]hen an appeal is afforded ... it cannot be
granted to some litigants and capriciously or arbitrarily denied to others without
violating the Equal Protection Clause." 405 U.S. at 77.

Because A.B. 2057 establishes disparate opportunities of appealing the
decision of an arbitrator in an automobile warranty claim, the bill impinges on the
right to an equal opportunity of appeal, as set forth in Lindsey. Again, no
compelling state interest justifies this unequal treatment. While the state may have
an interest in ensuring that automobile warranty disputes are handled expeditiously
through arbitration, the state can ensure that goal without denying to manufacturers
their right to a jury trial or judicial review: the classification is not "precisely
tailored" to accomplish its objective.

C.  THE ONE DECISION APPLYING A LESSER
'EQUAL PROTECTION STANDARD FOR A

. TOTALLY DIFFERENT KIND OF LEMON LAW
HAS NO APPLICATION HERE

One court has applied a "minimum rationality" standard in evaluating an
equal protection challenge to a lemon law, but that decision has no application to
an analysis of A.B. 2057. In Chrysler Corp. v. Texas Motor Vehicle Commissioner,
755 F.2d 1192 (5th Cir. 1985), Chrysler made two equai protection challenges to the
Texas law: 1) that by providing for fines against a losing manufacturer pending the
appeal of an administrative board’s decision, the Texas statute treated
manufacturers differently than purchasers; and 2) that in allowing purchasers the
right to a de novo trial after the administrative process, but refusing to attach
prejudice to the administrative decision if the consumer lost, the statute treated
consumers and manufacturers differently, for manufacturers possessed no
corresponding right to a lawsuit free from the prejudice attaching to the
administrative decision. The Court rejected both arguments, the first because
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