
July 3, 2023 

No. S105403 - CAPITAL CASE 

In the Supreme Court of the State of California 
 

THE PEOPLE OF THE STATE OF CALIFORNIA, 
Respondent, 

v. 
RUN PETER CHHOUN AND SAMRETH SAM PAN, 

Appellants. 
 

Los Angeles County Superior Court, Case No. KA032767 
The Honorable Robert J. Perry, Judge 

 

SECOND SUPPLEMENTAL RESPONDENT’S BRIEF 
 

 ROB BONTA (SBN 202668) 
Attorney General of California 

LANCE E. WINTERS (SBN 162357) 
Chief Assistant Attorney General 

JAMES WILLIAM BILDERBACK II (SBN 
161306) 
Senior Assistant Attorney General 

DANA MUHAMMAD ALI (SBN 247037) 
Supervising Deputy Attorney General 

LOUIS W. KARLIN (SBN 136708) 
Deputy Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA  90013-1230 
Telephone: (213) 269-6121 
Fax: (916) 731-2122 
Louis.Karlin@doj.ca.gov 

Attorneys for Respondent  

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically RECEIVED on 7/5/2023 8:06:27 AM

Supreme Court of California 

Jorge E. Navarrete, Clerk and Executive Officer of the Court 

Electronically FILED on 7/5/2023 by Larry Blake, Jr., Deputy Clerk



TABLE OF CONTENTS 
 

Page 
 

2 

INTRODUCTION ............................................................................7 
RELEVANT TRIAL PROCEEDINGS ......................................... 10 

A. Trial Evidence ............................................................... 10 
B. Jury Instructions .......................................................... 14 
C. Prosecution Argument .................................................. 16 

ARGUMENT ................................................................................. 19 
I. PENAL CODE SECTION 1172.6, SUBDIVISION (G), 

DOES NOT PERMIT DEFENDANTS TO CLAIM 
INSUFFICIENCY OF THE EVIDENCE BASED ON 
THE CHANGES SENATE BILL 1437 MADE TO THE 
LAW OF MURDER ............................................................... 19 

II. THERE WAS SUBSTANTIAL EVIDENCE OF PAN’S 
INTENT TO KILL BOTH SACRAMENTO MURDER 
VICTIMS, AS WELL AS HIS STATUS AS A MAJOR 
PARTICIPANT IN THE UNDERLYING FELONIES 
WHO ACTED WITH RECKLESS INDIFFERENCE TO 
LIFE ....................................................................................... 24 

CONCLUSION .............................................................................. 33 



TABLE OF AUTHORITIES 
 

Page 
 

3 

CASES 

Enmund v. Florida 
(1982) 458 U.S. 782  ............................................................... 7, 30 

In re Ferrell 
(2023) 14 Cal.5th 593  .......................................................... 21, 25 

In re Lynette G. 
(1976) 54 Cal.App.3d 1087 ....................................................... 27 

In re Scoggins 
(2020) 9 Cal.5th 667  ............................................................ 31, 32 

Jackson v. Virginia 
(1979) 443 U.S. 307 ................................................................... 25 

Neder v. United States 
(1999) 527 U.S. 1 ....................................................................... 21 

People v. Aledamat 
(2019) 8 Cal.5th 1  ................................................................ 19, 21 

People v. Banks 
(2015) 61 Cal.4th 788  ......................................................... passim 

People v. Beeman 
(1984) 35 Cal.3d 547 ................................................................. 27 

People v. Birdsall 
(2022) 77 Cal.App.5th 859 ...........................................................8 

People v. Chun 
(2009) 45 Cal.4th 1172  .................................................... 8, 10, 22 

People v. Clark 
(2016) 63 Cal.4th 522  ......................................................... passim 

People v. Clayton 
(2021) 66 Cal.App.5th 145 ........................................................ 23 



TABLE OF AUTHORITIES 
(continued) 

Page 
 

4 

People v. Flores 
(2020) 9 Cal.5th 371  .................................................................. 25 

People v. Gomez 
(2018) 6 Cal.5th 243  ............................................................ 25, 26 

People v. Gonzalez 
(2012) 54 Cal.4th 643  ................................................................ 26 

People v. Hola 
(2022) 77 Cal.App.5th 362 ................................................. passim 

People v. Lee 
(2003) 31 Cal.4th 613  .......................................................... 26, 27 

People v. Lindberg 
(2008) 45 Cal.4th 1  .................................................................... 25 

People v. Maury 
(2003) 30 Cal.4th 342  ................................................................ 25 

People v. McCoy 
(2001) 25 Cal.4th 1111  .............................................................. 25 

People v. Mendez 
(2019) 7 Cal.5th 680  .................................................................. 26 

People v. Morales 
(2020) 10 Cal.5th 76  .................................................................. 25 

People v. Nguyen 
(1993) 21 Cal.App.4th 518 ........................................................ 27 

People v. Nguyen 
(2015) 61 Cal.4th 1015  .................................................. 26, 27, 29 

People v. Prunty 
(2015) 62 Cal.4th 59  .................................................................. 26 



TABLE OF AUTHORITIES 
(continued) 

Page 
 

5 

People v. Strong 
(2022) 13 Cal.5th 698 ........................................................ 7, 9, 25 

People v. Williams 
(2015) 61 Cal.4th 1244 ........................................................ 31, 32 

People v. Wilson 
(June 8, 2023, S189373) ___ Cal.5th ___, ___ [2023 
WL 3876748, at *18] ............................................................. 8, 24 

STATUTES 

Pen. Code, § 188 ............................................................................. 19 

Pen. Code, § 189 ................................................................. 19, 21, 24 

Pen. Code, § 189, subd. (e)(1) ........................................................ 24 

Pen. Code, § 189, subd. (e)(2) ...................................................... 7, 9 

Pen. Code, § 189, subd. (e)(3) ...................................................... 7, 9 

Pen. Code, § 190.2 .............................................................................7 

Pen. Code, § 1172.6 ............................................................ 19, 20, 23 

Pen. Code, § 1172.6, subd. (d)(2) ................................................... 23 

Pen. Code, § 1172.6, subd. (d)(3) ................................................... 23 

Pen. Code, § 1172.6, subd. (g) ................................................. passim 

OTHER AUTHORITIES 

CALCRIM No. 703 ......................................................................... 16 

CALJIC No. 3.00 ............................................................................ 14 

CALJIC No. 8.80.1 ......................................................................... 16 

Senate Bill 775 ......................................................................... 19, 20 



TABLE OF AUTHORITIES 
(continued) 

Page 
 

6 

Senate Bill 1437 ...................................................................... passim 

Stats. 2018, ch. 1015, §§ 3-4 .............................................................7 

Stats. 2022, ch. 58, § 10. ...................................................................7 

 



 

7 

INTRODUCTION 

Samreth Sam Pan supplements Claim XXIX of his Opening 

Brief with an argument based on Senate Bill No. 1437 (2017-2018 

Reg. Sess.), through which the Legislature narrowed the scope of 

the felony-murder rule by “repurpose[ing]” the stringent standard 

for felony-murder special-circumstance findings to those needed 

for first degree felony-murder.  (People v. Strong (2022) 13 

Cal.5th 698, 703.)  Now, a defendant who did not personally kill 

is liable for first degree felony-murder only if he or she was an 

aider and abettor who shared the actual killer’s intent or was “a 

major participant in the underlying felony [who] acted with 

reckless indifference to human life, as described in subdivision (d) 

of [Penal Code] Section 190.2.”  (Pen. Code, § 189, subds. (e)(2)- 

(e)(3); see id., § 1172.6, subd. (g); Stats. 2018, ch. 1015, §§ 3-4; 

Stats. 2022, ch. 58, § 10.)   

Claim XXIX argued that Pan’s special-circumstance findings 

for the Sacramento murders of Nghiep Thich Le and Hung Dieu 

Le (Counts 1 and 2) were unconstitutional under Enmund v. 

Florida (1982) 458 U.S. 782, 788-801, because he was not the 

actual killer and there was no substantial evidence of his intent 

to kill or his status as a major participant in the underlying 

felony who acted with reckless indifference to human life under 

People v. Banks (2015) 61 Cal.4th 788.  (Pan Opening Brief 287  -

299; Pan Reply Brief 135-142.)  Now, he extends his prior 

insufficiency-of-evidence claim to the Sacramento first-degree 

murder convictions themselves, via Penal Code section 1172.6, 

subdivision (g).  Senate Bill 1437 rendered the murder 
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convictions invalid, he asserts, because Pan was not the actual 

killer and there was constitutionally insufficient evidence that he 

was a “major participant” under Banks or acted with “reckless 

indifference” as defined by People v. Clark (2016) 63 Cal.4th 522.  

(Pan 2nd Supp. Brf. 5-23.)  Building on that argument, he also 

contends double jeopardy concerns proscribe retrying the 

Sacramento murders.  (Pan 2nd Supp. Brf. 23-35.)   

Pan errs in relying on Penal Code section 1172.6, subdivision 

(g) as the vehicle for raising his Banks and Clark insufficiency of 

evidence claim.  A claim under subdivision (g) is not construed as 

a claim of insufficient evidence.  (People v. Hola (2022) 77 

Cal.App.5th 362, 373.)  Rather, subdivision (g) has been 

unanimously interpreted to provide potential relief under an 

instructional error analysis of “alternative-theory error”—when a 

court instructs on two theories of an offense, only one of which is 

legally valid.  (People v. Wilson (June 8, 2023, S189373) ___ 

Cal.5th ___, ___ [2023 WL 3876748, at *18]; People v. Birdsall 

(2022) 77 Cal.App.5th 859, 868-870; Hola, supra, 77 Cal.App.5th 

at p. 375 [“A postconviction change in the law invalidating a 

prosecution theory is the equivalent of a trial error because it 

means the jury was instructed on a legally invalid theory.”].)  Pan 

does not make that claim.  Nor would it be viable in light of the 

jury’s attempted murder determination as to Quyen Luu (Count 

3), which rendered any such instructional error harmless beyond 

a reasonable doubt because that verdict effectively embraced the 

valid theory of intent to kill as to Nghiep Thich Le and Hung 

Dieu Le.  (See People v. Chun (2009) 45 Cal.4th 1172, 1205 [“If 
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other aspects of the verdict or the evidence leave no reasonable 

doubt that the jury made the findings necessary for conscious  -

disregard-for-life malice, the erroneous felony-murder instruction 

was harmless”].)   

In any event, even setting aside the statutory infirmity in 

Pan’s argument, the supplemental insufficiency claim also fails 

for the same reasons as the original one.  Neither Banks and 

Clark nor Senate Bill 1437 aids defendants whose first degree 

felony-murder convictions were based on their status as aiders 

and abettors who intended their killings.  (Strong, 13 Cal.5th at 

710 [“Senate Bill 1437 relief is unavailable if the defendant,” 

among other things, “acted with the intent to kill”].)  As 

previously shown (Respondent’s Brief, 175-180), there was 

constitutionally sufficient evidence of Pan’s intent to kill Nghiep 

Thich Le and Hung Dieu Le as an aider and abettor.  Pan helped 

Chhoun plan the attempted robbery with the shared intent that 

any robbery victim who resisted would be shot.  Pan not only 

agreed that Chhoun should use a firearm to commit the robbery, 

but accompanied Chhoun to the victims’ apartment and 

supported him by acting as lookout and fleeing with him 

immediately after the fatal shootings.  (§ 189, subd. (e)(2).)  In 

addition, that same evidence more than suffices to show Pan’s 

reckless indifference to life and major participation in the 

underlying felony under Banks and Clark.  (§ 189, subd. (e)(3).) 

Indeed, there can be no reasonable doubt that Pan’s jury 

found he shared codefendant Run Peter Chhoun’s intent to kill.  

The trial court fully and accurately instructed that Pan could not 
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be found guilty of the first-degree attempted murder of Quyen 

Luu unless he shared Chhoun’s intent to kill her.  Since all three 

victims of the Sacramento crimes were killed within minutes, if 

not seconds, of each other under materially indistinguishable 

circumstances, the jury implicitly found Pan guilty as an aider 

and abettor who shared Chhoun’s intent to kill as to all three 

victims.  By specially finding the attempted murder was willful, 

deliberate, and premeditated, there is no reasonable doubt that 

the jury made the specific intent findings necessary for the first 

degree murder convictions of Nghiep Thich Le and Hung Dieu Le 

without need for recourse to felony murder.  (See People v. Chun 

(2009) 45 Cal.4th 1172, 1205.)   
RELEVANT TRIAL PROCEEDINGS 

A. Trial Evidence 
Bunjun “Puppet” Chhinkhathork, Pan’s cousin and fellow 

member of the TRG gang in Sacramento, testified that Chhoun 

and Pan arrived at his Sacramento apartment in July, 1995, in a 

blue Honda Accord with C.J. Evans and another person called “T  -

Bone.” 1   Appellants talked about finding places to commit 

robberies.  (15RT 2375-2379.)  Chhoun related his recent robbery 

of a young teenage boy who lived in apartment 47 of 

Chhinkhathork’s apartment complex—he “[r]ipped it off his neck 

and ran.”  (15RT 2379-2380.)  Chhinkhathork raised the idea of 

robbing apartment 47 with appellants and Evans.  (15RT 2380-

                                         
1  Pan’s jury was informed that Chhinkhathork was serving 

a prison term after pleading guilty to two counts of first-degree 
murder arising out of the Sacramento killings, in which he served 
as the driver.  (15RT 2376-2375.) 
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2382.)  Pan took a firearm and went to apartment 47 to commit 

the robbery, but returned because Chhinkhathork’s parents were 

there and Pan did not want to risk being identified.  (15RT 2383.)   

On July 27, Chhoun told Pan, Chhinkhathork, and Evans 

that he needed money to repair his car.  (15RT 2386.)  

Chhinkhathork suggested they rob an apartment in the 

Florinwood Apartment complex.  (15RT 2390.)  Chhoun drove the 

other three in the Accord and parked in a lot behind the complex.  

(15RT 2389-2392.)  They agreed “to go scope out the place and rob 

it” because they knew that residents there would “sell candies 

and sodas and gamble[] out of that house.”  (15RT 2386-2387.)  

According to their plan, Chhinkhathork and Evans visited the 

apartment and bought soda and cigarettes, while finding out 

there were three adults inside.  (15RT 2387-2388, 2393, 2406  -

2407.)  They returned to the Accord, where appellants were 

waiting.  (15RT 2394.)  Chhinkhathork and Evans got into the 

car, and appellant Chhoun drove them to the community center 

behind the apartments and parked there.  (15RT 2394, 2399.)  

Chhinkhathork told appellants that there were three “senior 

people” in the apartment.  (15RT 2399.)  “[T]he plan was to go in, 

overpower those adults and take their money.”  (15RT 2406.)   

 The four agreed that Chhinkhathork would stay in the car’s 

driver seat.  The others would go into the apartment, “force them 

to give up everything and if they didn’t follow orders or directions 

they would start shooting.”  (15RT 2400.)  Chhoun had a black 

Glock 9-millimeter semi-automatic handgun in his waistband, 

which he had made sure was loaded the day before.  Chhoun, 
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Pan, and Evans walked through a fence opening to the victims’ 

apartment.  (15RT 2400-2403.)   

 Amie Le had finished eating dinner in the apartment with 

her parents, Quyen Luu and Hung Dieu Le, grandfather, Nghiep 

Le, brother, Vincent Le, along with her sister, uncle, and family 

friend.  (14RT 2243, 2251-2252.)  Her brother and sister went 

upstairs, while she sat on the stairs outside the apartment with a 

toddler who was a relative.  Three adult male strangers 

approached the apartment, walking close together.  (14RT 2243  -

2246.)  The first male, Chhoun, had a gun in his hand.  He told 

Amie, “Shut up,” and gestured for her to follow him toward the 

apartment door.  (14RT 2247-2248.)  Amie screamed, “Mom,” and 

ran upstairs, where she tried to call the 9-1-1 operator on her cell 

phone, eventually reaching the operator after a few tries.  Amie 

did not see the men enter the apartment, but they walked in that 

direction before she heard gunshots.  (14RT 2249-2251, 2256.)   

Quyen Luu heard her daughter yell, “Mom, someone has 

come to rob us.”  (14RT 2273.)  Immediately, Chhoun entered the 

apartment holding a gun, and shot her in the hip from 

approximately two feet away, causing her to fall.  After that, he 

shot her husband and father-in-law, killing them.  (14RT 2269  -

2274.)  No one in Luu’s household was armed.  (14RT 2274-2275.) 

Vincent Le was in his friend’s apartment, upstairs from his 

family’s residence.  He heard Amie scream from the stairway 

about a robbery.  Vincent ran outside and saw Chhoun struggling 

with his mother on the patio below.  Chhoun was just inside the 

sliding glass door leading from the Les’s patio into their 
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apartment.  (15RT 2330-2333.)  Chhoun had a gun in his right 

hand, and was trying to push her to the ground, while she tried 

to push him out of the apartment.  Another male was standing 

just outside the fence to the Les’s patio. 2   Vincent heard a 

gunshot.  His friend’s mother pulled him inside the upstairs 

apartment, and he heard more gunshots.  (15RT 2336-2338.)  

After the shooting ended, he ran downstairs and saw his 

grandfather on the floor and his father on the sofa.  Both had 

been fatally shot. 3   His mother was on the ground in the patio.  

Vincent ran to his father and held him, while calling the 9-1-1 

operator.  (15RT 2338-2340.) 

 Chhinkhathork heard the gunshots and saw Chhoun, Pan, 

and Evans run back to the car.  After they got inside, 

Chhinkhathork drove them back to his apartment.  

Chhinkhathork got out and remained there.  Another TRG 

member, “Scrappy,” took his place, and he along with appellants 

                                         
2  The jury heard an edited version of Pan’s September 4, 

1995, interview with Detective Reed, in which Pan admitted that 
he stood outside the door of the apartment, but claimed to have 
“blacked out” so as not to remember the shooting incident.  (Supp. 
IV CT 17-18.)   
 3  Dr. Robert Anthony performed the autopsies on Hung Dieu 
Le and Nghiep Le.  The latter, who was 74 years old, was killed 
by a gunshot to the head that entered his upper lip.  He also 
suffered a non-fatal gunshot wound to his forearm.  (15RT 2416  -
2419.)  The 47-year-old Hung Le was killed by a gunshot wound 
to the chest that pierced his chest and other vital organs.  (15RT 
2419-2420.) 
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and Evans drove off in the Accord.  (15RT 2403-2405; see also 

15RT 2389-2390.) 4 

B. Jury Instructions 
At the close of the guilt-phase evidence, the court instructed 

the jury as to the level of intent necessary to find Pan guilty for 

committing the Sacramento murders and attempted murder as 

an aider and abettor.   

Pursuant to the then-current version of CALJIC No. 3.00, 

the court explained that “[p]ersons who are involved in 

committing or attempting to commit a crime are referred to as 

principals in that crime,” and “[e]ach principal, regardless of the 

extent or manner of participation is equally guilty.”  A principal 

includes “[t]hose who directly and actively commit or attempt to 

commit the act constituting the crime,” and “[t]hose who aid and 

abet” the crime.”  To aid and abet a crime, the person must not 

only have known the perpetrator’s “unlawful purpose,” and had 

“the intent or purpose of committing or encouraging or 

facilitating the commission of the crime,” but also “[b]y act or 

advice, aid[ed], promote[d], encourage[d] or instigate[d] the 

crime.”  (6CT 1598.)  Additionally, while an aider and abettor 

“need not be present at the scene of the crime,” his “[m]ere 

presence at the scene of a crime” would not qualify as aiding and 

abetting as long as his presence “does not itself assist the 

commission of the crime.”  (6CT 1598-1599.)  Finally, “[m]ere 

                                         
4  “Scrappy” was the moniker of Vinh Phoung Tran.  (18RT 

2942-2943.)   
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knowledge that a crime is being committed and the failure to 

prevent it does not amount to aiding and abetting.”  (6CT 1599.) 

The jury was instructed on two theories of first degree 

murder.  Under the first, a “willfull, deliberate and premeditated 

killing with express malice aforethought is murder of the first 

degree.”  (6CT 1604.)  The second, felony-murder, provided: “The 

unlawful killing by a defendant of a human being, whether 

intentional, unintentional or accidental, which occurs during the 

commission or attempted commission of the crime of burglary or 

robbery is murder of the first degree when the perpetrator had 

the specific intent to commit the crime”—with the specific intent 

to commit the felonies having to be proved beyond a reasonable 

doubt.  (6CT 1606.)   

Regarding the first degree attempted murder of Quyen Luu, 

the jury was instructed that the prosecution must prove two 

elements:  “A direct but ineffectual act was done by one person 

towards killing another human being” and “[t]he person 

committing the act harbored express malice aforethought, 

namely, a specific intent to kill unlawfully another human being.”  

(6CT 1606.)  The court further instructed: 

Mere preparation, which may consist of planning 

the killing or of devising, obtaining or arranging the 

means for its commission, is not sufficient to constitute 

an attempt.  However, acts of a person who intends to 

kill another person will constitute an attempt where 

those acts clearly indicate a certain, unambiguous 

intent to kill.  The acts must be an immediate step in 
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the present execution of the killing, the progress of 

which would be completed unless interrupted by some 

circumstances not intended in the original design. 

(6CT 1606-1607.) 

 Finally, in order to prove the murder special circumstance 

allegations of murder in the commission of a burglary and 

attempted robbery, the jurors were instructed that if Pan was not 

the actual killer, they “cannot find the special circumstance to be 

true unless [they] are satisfied beyond a reasonable doubt that 

[Pan] with the intent to kill aided, abetted, counseled, 

commanded, induced, solicited, requested, or assisted any actor 

in the commission of the murder in the first degree, or with 

reckless indifference to human life and as a major participant, 

aided, abetted, counseled, commanded, induced, solicited, 

requested, or assisted in the commission of the crime of robbery 

or burglary which resulted in the death of a human being, 

namely Hghiep Thich Le or Hung Dieu Le.”  (6CT 1608-1609.) 5 

C. Prosecution Argument 
 The prosecutor argued for Pan’s liability for first degree 

murder of Nghiep Thich Le and Hung Dieu Le on the alternative 

theories of felony-murder and willful, deliberate, and 

premeditated killings.  (19RT 3282-3283, 3348.)  Even though the 

prosecutor argued that Chhoun was the sole shooter in the 

Sacramento incident, Pan was “equally guilty” as an aider and 

                                         
5  The standard special circumstance instructions, CALJIC 

8.80.1 and CALCRIM 703, were subsequently revised based on 
Banks and Clark. 
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abettor.  (19RT 3284-86, 3346, 3348).  He explained that felony  -

murder did not require finding Pan intended the killings (19RT 

3282-3283); however, he argued that the evidence showed that 

Pan shared Chhoun’s intent to kill—a finding that was required 

for the attempted murder of Quyen Luu and would support the 

robbery-murder special circumstance allegations (19RT 3285  -

3286; see also id. at 3348-3349 [the special circumstance required 

finding “the [Pan] was either the actual killer, which he was not, 

or an aider and abettor with intent to kill, which he was.  Or a 

major participant who acted with reckless indifference, which he 

did”].) 

 The prosecution’s argument for Pan’s shared intent to kill 

Quyen Luu encompassed his intent to kill Hghiep Thich Le and 

Hung Dieu Le.  After emphasizing that “[f]elony murder does not 

apply to an attempted murder” and that the prosecution “must 

show that there was an intent to kill at the time she was killed,” 

the prosecutor explained that Pan was liable as an aider and 

abettor.  (19RT 3285-3286.)  The key piece of evidence was 

Chhinkhathork’s testimony that Chhoun, Pan, and Evans agreed 

beforehand that the robbery victims would be shot if they did not 

acquiesce. 6   The prosecutor argued that the evidence showed 

                                         
6  The trial court instructed the jury that Chhinkhathork 

and Evans were accomplices as a matter of law (18RT 3124), and 
instructed the jurors that they could not rely on accomplice 
testimony to convict unless the testimony was corroborated, 
specifying that corroboration could not be supplied by an 
accomplice’s testimony, but must come from other evidence (6CT 
1599-1601).  The prosecutor argued that Evans and 
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“these men actually went in there knowing that they were going 

to kill people if they didn’t get their way,” and Pan’s mindset was 

“that they were gonna kill these people if they didn’t do what 

they were told.”  (19RT 3287-3286.)  As to the intent to kill all 

three victims, Pan and Chhoun were “of the same state of mind.”  

(19RT 3289.)   

In response to trial counsel’s argument (based on Evans’s 

testimony) that Pan wanted to “withdraw” and “turn around” 

before the robbery attempt commenced (19RT 3330-3331), the 

prosecutor explained why Pan failed to establish that he 

abandoned the attempted robbery plan.  There was no evidence 

that Pan (or Evans) informed Chhoun of any of their supposed 

misgivings.  Neither one refused any instruction or made any 

effort to dissuade Chhoun.  (19RT 3337.) 7   Additionally, weighing 

against the argument that Pan changed his mind about assisting 

in the attempted robbery/murder was Pan’s continued close 

association with Chhoun from the time of their flight from the 

Les’s apartment to their arrest.  (16RT 3294-3295.)   

  

                                         
Chhinkhathork were accomplices and subject to the independent 
corroboration rule.  (19RT 3176-3179, 3196, 3247.)  

7  See Respondent’s Brief, section VIII.C-D at 144-149. 
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ARGUMENT 
I. PENAL CODE SECTION 1172.6, SUBDIVISION (G), 

DOES NOT PERMIT DEFENDANTS TO CLAIM 
INSUFFICIENCY OF THE EVIDENCE BASED ON THE 
CHANGES SENATE BILL 1437 MADE TO THE LAW OF 
MURDER 
 

Penal Code section 1172.6, subdivision (g) does not permit 

defendants to raise insufficiency of evidence claims based on the 

changes that Senate Bill 1437 made to Penal Code sections 188 

and 189.  Although this Court has not decided the issue, it 

recently observed that “[t]he Courts of Appeal have handled 

claims under section 1172.6, subdivision (g), by finding 

retroactive error and reviewing for harmlessness” under the 

standard for alternative-theory instructional error set forth in 

People v. Aledamat (2019) 8 Cal.5th 1.  (People v. Wilson, supra, 

2023 WL 3876748, at *18-19; see People v. Perez (2022) 78 

Cal.App.5th 192, 205; People v. Birdsall, supra, 77 Cal.App.5th at 

pp. 868-870.)   

As explained in People v. Hola, supra, 77 Cal.App.5th at p. 

375, when examining whether a claim under Penal Code section 

1172.6, subdivision (g), amounts to an insufficiency of evidence 

argument that would proscribe retrial, “there is a distinction 

between trial error and insufficient evidence,” and “[a] 

postconviction change in the law invalidating a prosecution 

theory is the equivalent of a trial error because it means the jury 

was instructed on a legally invalid theory.”  There is “nothing in 

the text of the amended section [1172.6] or the legislative history 

of Senate Bill 775 [Stats. 2021, ch. 551] that supports [the] 

interpretation” that subdivision (g) claims are claims of 
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insufficient evidence that, if meritorious, would bar retrial.  

(People v. Hola, supra, 77 Cal.App.5th at p. 373.) 8   Treating such 

claims under the framework of insufficient evidence “would 

bestow a bounty to defendants with pending appeals, vacating 

the sentence without further evidentiary proceedings on a valid 

theory.”  (Id. at p. 374.) 

The Perez court similarly explained why Penal Code section 

1172.6, subdivision (g), does not implicate double jeopardy 

concerns, which in turn explains why such a claim differs from a 

claim of insufficiency of the evidence.  Referring to the various 

subdivisions of Penal Code section 1172.6, Perez held that “[t]he 

statutes clearly contemplate an opportunity for the prosecution to 

present new or additional evidence to show that defendants can 

still be convicted under a valid theory of aiding and abetting.  

Moreover, double jeopardy principles do not forbid retrial here 

even though the prosecutor acknowledged at trial that there was 

insufficient evidence to support a direct aiding and abetting 

theory.”  (Perez, supra, 78 Cal.App.5th at p. 205.)  

Of course, Pan may raise—and has raised—an ordinary 

Banks challenge alleging insufficiency of evidence with respect to 

the felony murder special circumstance finding.  But that claim 

does not rely on Penal Code section 1172.6, subdivision (g), and 

does not call for applying the Banks and Clark sufficiency 

analysis to the underlying murders.  Pan could have employed 

                                         
8   Senate Bill 775 amended section 1172.6 in various ways, 

including by adding subdivision (g).  (Senate Bill 775 (2021-2022 
Reg. Sess.) § 2.) 



 

21 

subdivision (g) to raise a claim of instructional error as to the 

underlying murders, but such a claim would not implicate Banks 

and Clark because the major participant and reckless 

indifference theory was not offered with respect to the murder 

itself.  Instead, subdivision (g) would permit Pan to argue that 

the unintentional killing theory of felony murder is now faulty in 

light of the amended Penal Code section 189.  (6CT 1606.)  

However, Pan chooses not to assert that argument, but instead 

attempts to transform a subdivision (g) claim into one of 

insufficiency of evidence as to his major participant and reckless 

indifference status pertaining to the murders.  (See Pan 2nd 

Supp. Brf. 26-28.)  For the reasons explained in Hola and Perez, 

the amended statute does not authorize that claim.  

Even if Pan had raised a claim of instructional error 

pertaining to the underlying felony murder instructions based on 

Penal Code section 1172.6, subdivision (g), such a claim would 

fail.  In conducting harmless error review for instructional error, 

“the reviewing court is not limited to a review of the verdict 

itself.”  (People v. Aledamat (2019) 8 Cal.5th 1, 13.)  “Rather a 

court, in typical appellate-court fashion, asks whether the record 

contains evidence that could rationally lead to a contrary finding 

with respect to the omitted element.”  (Neder v. United States 

(1999) 527 U.S. 1, 19; In re Ferrell (2023) 14 Cal.5th 593 [526 

P.3d 110, 116].)  And, of course, Pan’s “[j]urors remained free to 

pick and choose those portions of evidence they found credible, 

“‘weaving a cloth of truth’” from available materials.”  (Ferrell, 

supra, 14 Cal.5th at p. ___ [526 P.3d at p. 118].) 
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Pan’s jury found him guilty of aiding and abetting the 

attempted murder of Quen Luu with a special finding that the 

crime was willful, deliberate, and premeditated (6CT 1573), and, 

under the facts of this case, no rational jury could have made that 

finding as to her without also making it as to Nghiep Thich Le 

and Hung Dieu Le.  The trial court fully and accurately 

instructed that Pan could not be found guilty of the first degree 

attempted murder of Quyen Luu (Count 3) as an aider and 

abettor (the only theory presented) unless he shared Chhoun’s 

intent to kill.  (6CT 1598-1599, 1606-1607.)  Although the 

prosecutor argued the evidence was sufficient to support first 

degree murder verdicts for Hghiep Thich Le and Hung Dieu Le 

either on felony-murder or premeditation and deliberation 

theories (19RT 3282-3283), he made clear that “[f]elony murder 

does not apply to an attempted murder” and that the prosecution 

“must show that there was an intent to kill at the time [Quyen 

Luu] was killed” (19RT 3285).  The prosecutor argued the 

evidence showed that Pan and Chhoun were “of the same state of 

mind” regarding the intent to kill all three victims.  (19RT 3289.)   

Since all three victims of the Sacramento crimes were shot 

in close temporal and spatial proximity and under precisely the 

same circumstances, the jury implicitly found Pan guilty as an 

aider and abettor who shared Chhoun’s intent to kill all of them.  

Any of “alternative-theory error” would therefore be harmless 

beyond a reasonable doubt because the jury’s verdict on Count 3 

effectively embraced the valid theory as to Counts 1 and 2.  (See 

Chun, supra, 45 Cal.4th at p. 1205 [“If other aspects of the 
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verdict or the evidence leave no reasonable doubt that the jury 

made the findings necessary for conscious-disregard-for-life 

malice, the erroneous felony-murder instruction was harmless.”].)   

Finally, Pan’s reliance on Penal Code section 1172.6, 

subdivisions (d)(2) and (d)(3), is wholly misplaced.  (Pan 2nd 

Supp. Brf. 28-30.)  Subdivision (d)(2) applies when a defendant 

has filed a Penal Code section 1172.6 petition after having been 

convicted of murder, and where a court or jury has found that the 

defendant “did not act with reckless indifference to human life or 

was not a major participant in the felony . . . .”  (Pen. Code, § 

1172.6, subd. (d)(2); People v. Clayton (2021) 66 Cal.App.5th 145, 

155-156.)  Subdivision (d)(2) is meant to “streamline” the petition 

process in such cases and provide immediate relief rather than 

requiring an evidentiary hearing under subdivision (d)(3).  

(People v. Clayton, supra, 66 Cal.App.5th at p. 157.)  It does not 

apply here because Pan’s claim is based on subdivision (g), not on 

the petition process outlined in subdivisions (c) and (d).  A 

subdivision (g) claim is construed as a claim of instructional error 

on direct appeal (People v. Hola, supra, 77 Cal.App.5th at pp. 

373-374), and there is no subdivision (d)(3) evidentiary hearing to 

be held.  There is nothing to streamline for purposes of 

subdivision (d)(2).  Moreover, Pan’s jury found the felony murder 

special circumstance true after having been instructed on the 

major participant and reckless indifference theory, which is the 

opposite of the requirement in subdivision (d)(2).   

Similarly, Pan’s reliance on the remedies in Penal Code 

section 1172.6, subdivision (d)(3), is misplaced.  (Pan 2nd Supp. 
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Brf. 30.)  The remedy of vacatur applies when a petition is 

granted, not for subdivision (g) claims raised on direct appeal.  

(See Hola, supra, 77 Cal.App.5th at p. 374.)  As this Court 

recently explained, a petition-based challenge to a murder 

conviction allows the prosecution to present evidence at a 

subdivision (d)(3) hearing to preserve the conviction, but the 

conviction is altogether vacated if the prosecution fails to meet its 

burden.  (Wilson, supra, 2023 WL 3876748, at *18.)  Conversely, 

a subdivision (g) claim gives the prosecution no opportunity to 

present new evidence, but if the defendant prevails, he or she 

may be retried.  (Ibid.)  In short, the two processes are different, 

and Pan’s attempt to conflate them to his benefit is unavailing. 

II. THERE WAS SUBSTANTIAL EVIDENCE OF PAN’S 
INTENT TO KILL BOTH SACRAMENTO MURDER 
VICTIMS, AS WELL AS HIS STATUS AS A MAJOR 
PARTICIPANT IN THE UNDERLYING FELONIES 
WHO ACTED WITH RECKLESS INDIFFERENCE TO 
LIFE 
Notwithstanding the procedural infirmities with Pan’s 

arguments discussed above, there is sufficient evidence to 

support Pan’s murder convictions on both the theories of intent to 

kill and of major participation in the underlying felony with 

reckless indifference to life. 

Senate Bill 1437 did not affect the applicability of first 

degree murder for those who intend to kill, whether as direct 

perpetrators or aiders and abettors.  “Penal Code section 189, as 

amended, now limits liability under a felony-murder theory 

principally to ‘actual killer[s]’ (Pen. Code, § 189, subd. (e)(1)) and 

those who, ‘with the intent to kill,’ aid or abet ‘the actual killer in 

the commission of murder in the first degree’ (id., subd. (e)(2)).”  
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(Strong, supra, 14 Cal.5th at p. 708; see also id. at pp. 703, 710.)  

This longstanding doctrine “‘merely makes aiders and abettors 

liable for their accomplices’ actions as well as their own.’”  (People 

v. Gomez (2018) 6 Cal.5th 243, 279, quoting People v. McCoy 

(2001) 25 Cal.4th 1111, 1120.)  The evidence of Pan’s liability as 

an aider and abettor who shared Chhoun’s intent to kill is very 

strong, and supports the murder verdicts for Nghiep Thich Le 

and Hung Dieu Le. 

Under the constitutional standard for sufficiency of evidence 

claims, this Court will “‘review the entire record in the light most 

favorable to the judgment to determine whether it contains 

substantial evidence—that is, evidence that is reasonable, 

credible, and of solid value—from which a reasonable trier of fact 

could find the defendant guilty beyond a reasonable doubt.’”  

(People v. Morales (2020) 10 Cal.5th 76, 88, quoting People v. 

Lindberg (2008) 45 Cal.4th 1, 27.)  The ultimate question is 

“whether, after viewing the evidence in the light most favorable 

to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.”  

(Jackson v. Virginia (1979) 443 U.S. 307, 319.)  

Applying this deferential standard, the reviewing court 

“must ‘view the evidence in the light most favorable to the People’ 

and ‘presume in support of the judgment the existence of every 

fact the trier could reasonably deduce from the evidence,’” and 

“must also ‘accept logical inferences that the jury might have 

drawn from the circumstantial evidence.’”  (People v. Flores 

(2020) 9 Cal.5th 371, 411, quoting People v. Maury (2003) 30 
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Cal.4th 342, 396.)  It follows that the reviewing court will resolve 

neither credibility issues nor evidentiary conflicts (e.g., People v. 

Mendez (2019) 7 Cal.5th 680, 703), “in the absence of patent 

falsity, inherent improbability, or other reason to question [the 

testimony’s] validity.’”  (People v. Gomez (2018) 6 Cal.5th 243, 

281, quoting People v. Prunty (2015) 62 Cal.4th 59, 90, 192.)   

  “A person aids and abets the commission of a crime when he 

or she, acting with (1) knowledge of the unlawful purpose of the 

perpetrator; and (2) the intent or purpose of committing, 

encouraging, or facilitating the commission of the offense, (3) by 

act or advice aids, promotes, encourages or instigates, the 

commission of the crime.”  (People v. Nguyen (2015) 61 Cal.4th 

1015, 1054, citation and internal quotation marks omitted.)  

“Where, as here, the charged offense requires a specific intent 

(and the natural and probable consequences doctrine is not in 

play), the aider and abettor must share the direct perpetrator’s 

specific intent.”  (People v. Lee (2003) 31 Cal.4th 613, 623-624.) 9   

The requisite mental state for first degree murder is intent to kill 

if it is formed after premeditation and deliberation.  (People v. 

Gonzalez (2012) 54 Cal.4th 643, 653.)  Similarly, “to be guilty of 

attempted murder as an aider and abettor, a person must give 

aid or encouragement with knowledge of the direct perpetrator’s 

intent to kill and with the purpose of facilitating the direct 

perpetrator’s accomplishment of the intended killing—which 

means that the person guilty of attempted murder as an aider 

                                         
9  Pan’s jury was not instructed on the natural and probable 

consequences doctrine as to first degree murder. 
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and abettor must intend to kill.”  (Nguyen, supra, 61 Cal.4th at p. 

1054, quoting People v. Lee (2003) 31 Cal.4th 613, 624.)   

Whether a person aided and abetted the commission of a 

crime is ordinarily a question of fact.  (Nguyen, supra, 61 Cal.4th 

at p. 1054.)  “‘Among the factors which may be considered in 

making the determination of aiding and abetting are: presence at 

the scene of the crime, companionship, and conduct before and 

after the offense.’”  (Ibid., quoting In re Lynette G. (1976) 54 

Cal.App.3d 1087, 1094-1095.)  However, mere presence at the 

crime scene or knowledge of the perpetrator’s criminal purpose is 

not sufficient to constitute aiding and abetting.  (See Nguyen, 

supra, 61 Cal.4th at p. 1055.)  Nor is the failure to take action to 

prevent a crime or the mere knowledge of another’s criminal 

purpose.  (People v. Nguyen (1993) 21 Cal.App.4th 518, 530; see 

also People v. Beeman (1984) 35 Cal.3d 547, 556-560.)   

There was reasonable, credible, and solid evidence that Pan 

aided and encouraged Chhoun in shooting all three Sacramento 

victims.  All three considerations listed in Nguyen support that 

finding—Pan’s presence at the scene of the crime, companionship 

with Chhoun, and conduct before and after the offense.  Pan was 

fully involved in the planning activity.  Chhinkhathork suggested 

to appellants and Evans that they rob an apartment in the 

Florinwood Apartment complex.  (15RT 2390.)  In the peliminary 

stage, Chhinkhathork and Evans, “scoped out” the intended 

target for the four accomplices by visiting the apartment to buy 

soda and cigarettes in order to find out how many persons were 

inside.  (15RT 2386-2388, 2393, 2406-2407.)  When they returned, 
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Chhinkhathork told appellants that there were three “senior 

people” in the apartment.  (15RT 2399.)   

Chhoun drove them to the community center behind the 

apartments and parked, where they settled on the plan.  (15RT 

2394, 2399.)   The four agreed that Chhinkhathork would be the 

getaway driver.  The other three would go to the apartment, and 

“start shooting” if the victims refused “to give up everything.”  

(15RT 2400.)  Chhoun had a semi-automatic handgun, which he 

had checked for ammunition the day before.  (15RT 2401-2405; 

see also 15RT 2389-2390.)  Amie Le described how Chhoun, Pan, 

and Evans approached the apartment, walking close together 

with Chhoun holding the handgun.  (14RT 2243-2248.)  

Immediately after Quyen Luu heard her daughter yell, “Mom, 

someone has come to rob us” (14RT 2273), Chhoun entered the 

apartment holding the gun (14RT 2269-2274, 2416-2420). 

Vincent Le heard his sister yell and ran out of an upstairs 

apartment, where he looked down and saw Chhoun struggling 

with Quyen Luu by the sliding-glass door to the patio, trying to 

push Chhoun out.  Chhoun was facing her and holding his gun in 

his right hand, trying to push Quyen Luu down.  (15RT 2330  -

2337.)  Vincent Le saw another male standing just outside the 

patio fence.  Quyen Luu was standing approximately two feet 

away, when Chhoun shot her in the hip area, causing her to fall.  

Next, he shot her husband and father-in-law, killing them.  

(14RT 2269-2274.)  Chhinkhathork heard the gunshots and saw 

Chhoun, Pan, and Evans run back to the car.  After they got 
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inside, he drove them back to his apartment.  (15RT 2401-2405; 

see also 15RT 2389-2390.)   

In sum, there was substantial evidence that Pan not only 

helped plan to rob the three older adults with the projected use of 

fatal force to ensure compliance, but he helped put the plan into 

practice by accompanying Chhoun and Evans to the victims’ 

apartment and waiting just outside while Chhoun entered the 

apartment holding a firearm—and stayed there until Chhoun 

fled.  Pan’s presence could reasonably have been understood as 

providing active support for Chhoun as a lookout and assisting 

the accomplices reach a place of safety.  Consistent with this 

Court’s aiding and abetting requirements, Pan (1) had knowledge 

of Chhuon’s purpose of shooting any victim who resisted, (2) had 

the intent of encouraging and facilitating the commission of the 

robbery by taking part in the plan, and (3) acted to aid, promote, 

and encourage the armed robbery and use of lethal force by 

serving as a lookout.  (See Nguyen, supra, 61 Cal.4th at p. 1054.)   

Pan overlooks the evidence of his liability as a direct aider 

and abettor.  Instead, he focuses on the sufficiency of the evidence 

as to his role as a major participant in the underlying felony who 

acted with reckless indifference to life.  In other words, he 

extends “the same argument he has made on the special 

circumstance allegations” under Banks to the felony murder 

itself.  (Pan 2nd Supp. Brf. 28.)  For the reasons discussed in 

Argument I, this contention is procedurally faulty.  It is also 

meritless.   
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The authorities on which Pan relies to challenge the murder 

verdicts under the felony-murder standards of reckless 

indifference to human life and being a major participant are 

easily distinguished.  In Enmund v. Florida, supra, 458 U.S. at 

pp. 886, 798-799, the defendant’s only involvement with the 

murders was driving the getaway car for the two actual killers.  

There was no evidence that Enmund assisted in planning the 

underlying armed robbery or that he even knew his accomplices 

were armed.  In Banks, the defendant Matthews “was not more 

culpable than the getaway driver in Enmund.”  (Banks, supra, 61 

Cal.4th at p. 794.)  There was no evidence that Matthews had a 

role in planning the robbery or procuring the weapons.  Not only 

was he absent from the robbery/murder scene, but “[t]here was 

no evidence he saw or heard the shooting, that he could have seen 

or heard the shooting, or that he had any immediate role in 

instigating it or could have prevented it.” (Id. at p. 805.)  In 

contrast, Pan helped plan the armed robbery with the design of 

shooting any victim who resisted; he knew Chhoun was armed; 

he accompanied Chhoun to the apartment and stood just outside, 

where he watched the crimes unfold and made no effort to 

prevent them or limit the violence.   

This Court’s decision in Clark similarly reveals crucial 

distinctions that support a finding of Pan’s reckless indifference 

to human life and being a major participant.  In Clark, “there 

was no evidence presented” to support the inference that the non  -

perpetrator defendant “intended to kill.”  (Clark, supra, 63 

Cal.4th at 610-11.)  Additionally, while there was substantial 
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evidence that Clark “was the mastermind who planned and 

organized the attempted robbery and who was orchestrating the 

events at the scene of the crime” (id. at p. 612), he “planned the 

crime with an eye to minimizing the possibilities for violence” (id. 

at p. 623), and “[n]o evidence was introduced . . . to suggest he 

instructed [accomplice] Ervin to use lethal force” (id. at p. 619). 10  

In contrast, Pan advocated a plan that expressly provided for 

recourse to lethal force and there was no evidence of efforts by 

Pan or any of his accomplices to avoid firearm use.  (15RT 2400  -

2401, 2406-2407.)  As Clark explained, a critical factor present in 

Williams and missing in Clark was that Williams “had given [his 

accomplices] “a carjacking tutorial and instructed them that a 

resisting victim was to be shot.’”  (Clark, supra, 63 Cal.4th at p. 

614 [quoting People v. Williams (2015) 61 Cal.4th 1244, 1281].)  

“[S]uch an instruction is practically the same as instructing a 

cohort to kill.”  (Clark, supra, 63 Cal.4th at p. 614.)    

Pan therefore errs in asserting that “[t]he plan was to rob 

the occupants of the apartment, not kill them.”  (Pan 2nd Supp. 

Brf. 19.)  Rather, “the plan was to go in, overpower those adults 

and take their money,” and “if they resisted, they were going to 

be shot.”  (15RT 2406-2407.)  As Clark makes clear, a scheme 

that contemplates use of fatal force against uncooperative 

                                         
10  As this Court summarized, the Clark defendant “planned 

for the robbery to take place after the store closed, when there 
would be few people in the store, and to involve only one gun 
without any bullets in it.  [Citations.]  But an employee’s mother 
unexpectedly entered the store during the robbery, and the 
defendant’s accomplice shot her with a bullet he had loaded into 
the gun.”  In re Scoggins (2020) 9 Cal.5th 667, 676.  
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robbery victims is one that contemplates and intends the use of 

fatal force.  (See Clark, supra, 63 Cal.4th at p. 614.)  Pan’s 

complicity was analogous to that held as sufficient to support 

findings that the non-shooting defendant was a major participant 

and showed reckless indifference to human life in Williams.   

Pan’s reliance on Scoggins, supra, 9 Cal.5th 667 (Pan 2nd 

Supp. Brf. 16-18) is also unavailing because the primary facts 

weighing against a reckless indifference finding in Scoggins are 

missing in Pan’s case.  Scoggins did not know that a gun would be 

used during the felony.  “Scoggins planned for the assault and 

robbery . . . to be unarmed, and there is no evidence that Scoggins 

knew that [his accomplice] would use a gun.”  (Id. at p. 677.)  

Pan, in contrast, watched Chhoun carry a loaded handgun to the 

attempted robbery, and knew he intended to use it—according to 

the plan that Pan helped formulate.  (14RT 2248-2251; 15RT 

2400-2401, 2406-2407.)   

Additionally, “Scoggins was not physically present at the 

crime scene and was not in a position to restrain Powell once the 

meeting with Wilson began,” and it was “not clear whether 

Scoggins could even see the confrontation between his 

accomplices and Wilson from his position at the gas station.”  (Id. 

at p. 678.)  Pan’s jury could infer from Amie and Vincent Le’s 

testimony that Pan was in close proximity to the attempted 

robbery, could have seen Quyen Luu resist, and failed to restrain 

Chhoun from shooting.  (14RT 2243-48; 15RT 2330-2337.) 

 In sum, Pan’s new argument fails because there was 

substantial evidence to support Pan’s Sacramento murder 
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convictions as a direct aider and abettor with intent to kill, which 

was not affected by Senate Bill 1437’s revisions to the Penal 

Code.  Moreover, there is substantial evidence that by actively 

encouraging and facilitating the murders, Pan acted with 

reckless indifference to human life and was a major participant 

in the underlying felony. 
CONCLUSION 

Accordingly, respondent respectfully requests that the 

judgment against appellant Pan be affirmed. 
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