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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF Case No. S103358
CALIFORNIA,
Los Angeles County

Plaintiff and Respondent, Superior Court
No. PA029724-01

Capital Case
MARCOS ESQUIVEL BARRERA,

Defendant and Appellant.

APPELLANTS SECOND SUPPLEMENTAL
REPLY BRIEF

INTRODUCTION

The prosecution relied on case-specific hearsay to prove that
Mr. Barrera committed first-degree premeditated torture-murder.
Its theory was not that the fatal incident proved premeditation and
torture. The prosecutor’s theory was that Mr. Barrera starved and

severely beat Guadalupe! for months preceding her death.

1 Guadalupe Esquivel is the victim named in Counts 6, 7, 8,
and 9 of the amended information. (4CT 859-861.) Throughout
the record she is also called “Lupita” and “Lupe.” (See, e.g., 8RT
1354, 9RT 1567, 10RT 1704.) In this brief, as in the second
supplemental opening brief (2SAOB) and third supplemental
opening brief (3SAOB), appellant continues to refer to her as
Guadalupe. Respondent, however, refers to her as “Lupita.”
(2SRB, at p. 8.)



However, the prosecution failed to present evidence that Mr.
Barrera deliberately starved Guadalupe. And while members of the
Barrera family testified that Mr. Barrera had previously hit and
thrown Guadalupe, they did not relate details concerning the
severity of these prior beatings necessary to characterize them as
part of a premeditated and torturous plan to kill her. The
prosecution filled that evidentiary void with a forensic radiologist’s
findings that Guadalupe had four healing fractures. However, the
forensic radiologist who made those findings, Dr. Boger, did not
testify at trial. Instead, the forensic pathologist who performed
Guadalupe’s autopsy, Dr. Ribe, testified and he related Dr. Boger’s
findings to the jury as the basis for his opinion that Guadalupe
suffered from battered child syndrome and that her injuries were
intentionally inflicted by an adult. Dr. Ribe’s autopsy report was
admitted into evidence. It included diagrams and a number of
reports, including Dr. Boger’s forensic radiology report.

At the time of Mr. Barrera’s trial, Dr. Ribe’s testimony
relating the content of Dr. Boger’s report, and the report itself, were
admissible as the basis of Dr. Ribe’s expert opinion, absent a
hearsay exception. But while Mr. Barrera’s appeal was pending, the
law changed. In his Second Supplemental Opening Brief, appellant
challenges Dr. Ribe’s testimony relating the content of Dr. Boger’s
report as error under People v. Sanchez (2016) 63 Cal.4th 665
(Sanchez), and Crawford v. Washington (2004) 541 U.S. 36
(Crawford).) In his Third Supplemental Opening Brief, he
challenges the admission of the report itself. In this brief, appellant



only addresses the matters argued in his second supplemental brief
and the Second Supplemental Respondent’s Brief.2

Respondent disagrees there was a Sanchez violation (2SRB,
at pp. 24-30), but in doing so, misrepresents the evidence and
confuses applicable legal principles. Respondent also disputes the
existence of error under Crawford, relying on People v. Dungo
(2012) 55 Cal.4th 608 (Dungo), and People v. Edwards (2013) 57
Cal.4th 658, 706 (Edwards). (2SRB, at pp. 30-31.) Even if Dungo and
Fdwards remain valid after Sanchez, which they do not, respondent
mischaracterizes Dr. Boger’s conclusions. Alternatively, respondent
argues that any error was harmless. (2SRB, at pp. 31-56.) However,
as shown below, respondent fails to acknowledge that the hearsay
was used to fill evidentiary voids in the prosecutor’s theory of
premeditation and torture and ignores the trial prosecutor’s own

assessment of the value of Dr. Boger’s hearsay as “key.”

2 Respondent begins with an argument that appellant
forfeited the issue raised in his third supplemental opening brief.
(2SRB, at pp. 21-24.) Appellant addressed that argument in the
3SAOB, and respondent states that it also will “address these claims
in the third supplemental respondent’s brief.” (2SRB, at p. 24, fn. 5.)
Accordingly, appellant will reply to respondent’s arguments
regarding issues raised in his third supplemental opening brief in
his third supplemental reply. Respondent does not assert appellant
forfeited his challenge to Dr. Ribe’s testimony relating Dr. Boger’s
findings, the evidence at issue in the 2SAOB and this reply.

9



L.

THE PROSECUTION’S EXPERT WITNESS RELATED
PREJUDICIAL CASE-SPECIFIC HEARSAY TO THE JURY,
REQUIRING REVERSAL OF COUNT 6 AND THE DEATH
JUDGMENTS

A. Dr. Ribe Related Case-Specific Hearsay as the Basis for His
Opinion

Before Sanchez, supra, 63 Cal.4th 665, experts could relate
hearsay as the basis for their opinions. (People v. Montiel (1993)
5 Cal.4th 877, 919.) After Sanchez, experts can only relate
hearsay if there is an applicable hearsay exception or other
competent evidence. (Sanchez, at p. 686.) During appellant’s trial,
which preceded Sanchez, Dr. Ribe opined that Guadalupe
suffered from battered child syndrome and that her injuries had
been intentionally inflicted by an adult. (9RT 1536-1545.) He
explained that his opinion was based on the existence of four
healing fractures found by expert radiology consultant, Dr. Boger.
(9RT 1536-1537.) One broken bone, Dr. Ribe explained, could be
an accident, but not three or four. (9RT 1537, 1539.)

Respondent argues Dr. Ribe’s basis testimony does not run
afoul of Sanchezbecause it was based on his own personal
observations, it only related in “general terms” that his opinion
was based on hearsay, and it was supported by independent
competent evidence. (2SRB, at pp. 24-30.) This Court should

reject those arguments for the reasons set forth below.
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1. Dr. Ribe related case-specific hearsay, not his personal
observations, to establish the existence of multiple healing
fractures

Respondent asserts that Dr. Ribe’s testimony was based on
his “personal examination” of Guadalupe’s body and “personal view”
of the X-rays. (2SRB, at p. 24.) According to respondent, “it can be
reasonably inferred that Dr. Ribe viewed these X-rays....” (2SRB,
at p. 25.) Respondent misrepresents the record.

Dr. Ribe described several personal observations made during
his autopsy, including observations of head and neck injuries. Those
personal observations are not at issue. The issue 1s Dr. Ribe’s
testimony that there were four healing fractures, which he did not
personally observe. Dr. Ribe may have taken the X-rays himself
(9RT 1536), but he did not testify he saw healing fractures in them,
or during his examination of the body. To the contrary, Dr. Ribe
affirmed he looked for other breaks during that examination, but
when asked what he found, he said he took X-rays and “had them
referred to our radiology expert consultant. And he found
evidence of healed or partially healed fractures in the right
humerus, which is the right upper arm bone, the right collarbone,
and both femurs which are the thigh bones.” (9RT 1536-1537,
italics added.) The uncontroverted evidence shows Dr. Boger
found the fractures and not Dr. Ribe; Dr. Ribe related Dr. Boger’s
findings to the jury.

Respondent observes that Dr. Ribe later dissected one of
the bones to confirm one of the fractures and argues that this one
personal observation is fatal to appellant’s claims. (2SRB, at p.

25.) Not so. Although Dr. Ribe personally confirmed there was a

11



right femur fracture (9RT 1537), he did not personally observe or
confirm the other three fractures and, by his own testimony, the
existence of more than one fracture was critical to his opinion
that Guadalupe suffered from battered child syndrome and that
her injuries had been intentionally inflicted by an adult. (9RT
1537-1539.)

Dr. Ribe’s opinion that Guadalupe was the victim of
Iintentional abuse was based on the existence of multiple
fractures, rather than the sole healing fracture he independently
confirmed: “When you have small fractures on a child like that;
one leg, you can believe, but three or four fractures cannot be an
accident.” (9RT 1537, 1539.) Dr. Ribe also opined that Guadalupe
suffered from battered child syndrome, based on the existence of
“repeated injuries over a period of time giving injuries of different
ages.” (9RT 1545.) However, he testified that, aside from the
healing fractures, all other injuries could have been inflicted
during the fatal incident. (9RT 1553.)

Dr. Ribe confirmed one fracture, but the Sanchez and
Crawford error arises from his testimony concerning the
existence of three other fractures. The additional fractures were
critical to Dr. Ribe’s opinion and provided the only evidence that
Mr. Barrera personally inflicted injuries on Guadalupe that were

actually severe enough to be characterized as torturous.

2. Dr. Ribe did not merely relate in “general terms” that he
relied on hearsay; he related case-specific hearsay

In Sanchezthe Court held that an expert may not relate case-

specific hearsay to the jury as the basis for their opinion absent an

12



exception or other competent evidence but may “still re/y on hearsay
in forming an opinion, and may tell the jury in general terms that
he did so.” (Sanchez, supra, 63 Cal.4th at p. 685, italics in original.)
Respondent claims Dr. Ribe’s testimony falls under the “general
terms” umbrella. (2SRB, at pp. 25-26.) According to respondent, Dr.
Ribe merely “told the jury in general terms how he formed his
opinion based on the information from the radiologist’s report.”
(2SRB, at pp. 25-26.) Respondent confuses an expert who relies on
and relates case-specific hearsay to the jury with an expert who
relies on hearsay, states in general terms that he relies on it, but
does not relate it.

The cases respondent cites do not support its argument; they
1lustrate its flaw. The gang expert in Sanchez opined that the
defendant was a member of a gang and related that his opinion was
based, in part, on documents prepared by other officers. (Sanchez,
supra, 63 Cal.4th at pp. 671-673.) Had the gang expert stopped
there, his testimony might have fallen under the “general terms”
umbrella. But the gang expert also related the content of those
documents to the jury: that the documents indicated that the
defendant had admitted spending time with Delhi gang members
and that the defendant was with Delhi gang members when he was
contacted by police. (/bid.) It was the testimony relating the content
of the documents to the jury that this Court held triggered hearsay
and confrontation protections.

The coroner who testified in People v. Garton (2018) 4 Cal.5th
485, 506 (Garton) did not perform the autopsy or prepare the

autopsy report. Nevertheless, she provided her opinions on the

13



victim’s cause of death and a bullet’s trajectory. On appeal, this
Court analyzed whether three portions of her testimony violated
Sanchez. It concluded that she did not relate hearsay when she
testified that her opinion was based on photographs and X-rays
because photographs and X-rays are not out-of-court statements.
(Garton, at p. 506.) However, in a different portion of her testimony
the coroner related statements from the autopsy report as the basis
of her opinion on the bullet’s trajectory: “the trajectory of the
[bullet], which I was able to determine from reading [the other
coroner’s| report, was that it perforated the uterus, the amnionic
sack [sic] surrounding the fetus, then the bullet entered the head of
the baby and then angled downwards.” The Court found this portion
of the coroner’s testimony related case-specific hearsay in violation
of Sanchez. (Ibid.)

The final portion of testimony at issue involved the coroner’s
opinion that the cause of death was the result of multiple gunshot
wounds, which she testified was based on her review of both the
autopsy report and photographs. (Garton, supra, 4 Cal.5th at p.
505.) Because she did not relate the content of the autopsy report,
however, only that she had relied on it in forming her opinion, this
Court found the testimony fell under the “general terms” umbrella
and did not violate Sanchez. (Garton, at pp. 506-507.)

The gang expert in People v. Anthony (2019) 32 Cal.App.5th
1102, 1127, opined that the defendant was involved with the NSO
gang. The expert testified that he had relied in part on a Gang
Predicate Report. (Anthony, at p. 1140.) In rejecting the argument

that testimony concerning the report violated Sanchez, the court

14



found that the expert testified that he relied on the report, but he
never related its contents to the jury. (Zbid.)

Anthony, Sanchez, and Garton all recognize a distinction
between an expert who relates hearsay content to the jury and one
who merely relies on it. Had Dr. Ribe testified that his opinion
Guadalupe suffered from battered child syndrome was based on Dr.
Boger’s forensic radiology report, without relating its contents, his
testimony might resemble the “general terms” testimony in Garton
and Anthony. But like the experts in Sanchez and Garton, Dr. Ribe
went further and related the specific content of Dr. Boger’s report,
namely that Dr. Boger had identified four healing fractures. By
relating the hearsay content of Dr. Boger’s report, Dr. Ribe’s

testimony violated Sanchez.

3. People’s Exhibit No. 26 was not independent “competent
evidence”

Sanchez held that experts cannot “relate as true case-specific
facts asserted in hearsay statements, unless they are
independently proven by competent evidence or are covered by a
hearsay exception.” (Sanchez, supra, 63 Cal.4th at p. 686, italics
added.) Respondent argues that People’s Exhibit No. 26, Dr.
Ribe’s autopsy report, provides independent competent evidence
of the fractures. The autopsy report included a copy of Dr. Boger’s
forensic radiology report. Because Dr. Boger’s report describing
the fractures was admitted into evidence via Dr. Ribe’s autopsy
report, respondent claims it is independent competent evidence

proving the fractures.
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However, Dr. Boger’s report is not competent evidence for all
the reasons set forth in the 3SAOB and incorporated here by
reference. (3SAOB, at pp. 11-20.) As explained there in more
detail, Dr. Boger’s report is a second level of hearsay within Dr.
Ribe’s autopsy report for which there are no applicable hearsay
exceptions. While respondent notes that courts have admitted
autopsy reports as business and official records (2SRB, at p. 29),
respondent does not identify an exception that would apply to Dr.
Boger’s report. Instead, respondent argues that, because it was
admitted without objection, the report is independent competent
evidence. (2SRB, at p. 30.)

In essence, respondent argues that one hearsay violation — the
admission of Dr. Ribe’s testimony relating the content of Dr.
Boger’s report can be cancelled by the commission of another —
the admission of the report itself. Sanchez requires competent
evidence, not just “unobjected” to evidence. (People v. Perez
(2020) 9 Cal.5th 1, 4 [concluding that unobjected to hearsay may
still violate Sanchez].) Appellant shows in his third supplemental
opening brief that Dr. Boger’s report was hearsay for all the same
reasons as Dr. Ribe’s testimony relating its contents, and thus it
was not admissible competent evidence. Moreover, as discussed
in the 3SAOB and incorporated here by reference an objection
would have been futile because the report was admissible under
then-existing law. (3SAOB, at pp. 23-27.) Appellant will address
this further in his reply to the third supplemental respondent’s
brief. (See 2SRB, at p. 27, fn. 7.)

16



B. The Statements in Dr. Boger’s Forensic Radiology Report
Were Testimonial and Their Admission, Through Dr. Ribe,
Violated the Confrontation Clause

Dr. Boger’s conclusions concerning the existence of healing
fractures set forth in his forensic radiology report are testimonial
hearsay. The confrontation clause prohibits the admission of
testimonial statements of a witness who does not appear at trial
unless they are unavailable, and the defendant had a prior
opportunity for cross-examination. (Crawford, supra, 541 U.S. at
pp. 53-54.) There was no showing that Dr. Boger was unavailable
or that Mr. Barrera had a prior opportunity to cross-examine him
and respondent does not contend otherwise. Instead, respondent
argues that Dr. Boger’s statements were not testimonial because
they are akin to observational facts this Court found
insufficiently formal in Dungo, supra, 55 Cal.4th at p. 619, and
FEdwards, supra, 57 Cal.4th at p. 706. (2SRB, at pp. 30-31.)
Respondent’s argument is flawed because Dr. Boger’s statements
regarding the fractures were conclusions, not observational facts,
and, in any event, Sanchez impliedly overruled Dungo and
FEdwards to the extent those decisions treat conclusions different
than the observational facts on which they are based.

Fdwards and Dungo addressed whether statements in
autopsy reports were testimonial. In both cases, this Court
distinguished between medical examiners’ opinions concerning
the cause of death, which it held were formal, and anatomical
and physiological observations such as whether “a nose appears
to be broken” or a “break appears incisional,” which it held were

not. (Edwards, supra, 57 Cal.4th at pp. 706-708; Dungo, supra, 55
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Cal.4th at p. 619.) Respondent quotes this language, without
further analysis, to argue that Dr. Boger’s statements regarding
the existence of multiple healing fractures were nontestimonial.
(2SRB, at pp. 30-31.) Respondent apparently reasons that any
statements in an autopsy report about broken bones are
observational facts and therefore Dr. Boger’s conclusions about
broken bones are also observational. Respondent’s argument fails
to appreciate that the “formal” component of an expert’s report
varies depending on their expertise and the nature of their
report.

Whether a bone appears fractured from examination of the
body or other procedures may be an observational fact in the
context of a medical examiner preparing a report to determine
cause of death. But to a forensic radiologist preparing a report to
determine whether X-rays reveal antemortem trauma, the
existence of several healing fractures cannot fairly be
characterized as an observational fact. Rather, it is the ultimate
conclusion. Dr. Boger’s report contains both observations —
“deformity . . . with expansion of the bone,” “irregular increased
density” — and his conclusions based on those observations —
“suggests changes seen with a healing fracture.” (People’s Exh.
No. 26.) Dr. Ribe did not relate Dr. Boger’s observations set forth
above; he related Dr. Boger’s conclusions.

In any event, Dungo and Edwards are inconsistent with
Bullcoming v. New Mexico (2011) 564 U.S. 647, 660 (Bullcoming),
and Sanchez to the extent they treat observational facts as

categorically informal and thus nontestimonial. In Bullcoming,
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the United States Supreme Court rejected the New Mexico
Supreme Court’ s holding that observational facts are not formal
enough to be testimonial:

Most witnesses, after all, testify to their observations of
factual conditions or events, e.g., “the light was green,”
“the hour was noon.” Such witnesses may record, on the
spot, what they observed. Suppose a police report
recorded an objective fact — Bullcoming’s counsel
posited the address above the front door of a house or
the readout of a radar gun. . .. Could an officer other
than the one who saw the number on the house or gun
present the information in court — so long as that officer
was equipped to testify about any technology the
observing officer deployed and the police department’s
standard operating procedures? As our precedent
makes plain, the answer is emphatically “No.”

(/d. at p. 660.)

Although Justice Corrigan acknowledged that Bullcoming
rejected the distinction between observational facts and conclusions
in her dissent in Dungo, the majority did not. (Dungo, supra, 55
Cal.4th at p. 640 (dis. opn. of Corrigan, J.).) Instead, the Dungo
majority cited a footnote from Melendez-Diaz v. Massachusetts
(2009) 557 U.S. 305 (Melendez-Diaz), as support for its categorical
treatment of observational facts as informal. (Dungo, at pp. 619-
620.) The footnote states that “medical reports created for treatment
purposes . . . would not be testimonial under our decision today.”
(Melendez-Diaz, at p. 312, fn. 2.) The Dungo majority found a
medical examiner’s statements of observational fact in an autopsy
report comparable to observations of fact made in medical treatment
notes, which Melendez-Diaz noted were not testimonial. (Dungo, at

pp. 619-620.)
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But the Melendez-Diaz footnote is not about formality, and
says nothing about the difference between a treating physician’s
conclusions or opinions and his observations of fact. The footnote
appears in a discussion refuting the dissents’ concern that the Court
was overturning a long line of cases. (Melendez-Diaz, supra, 557
U.S. at p. 312.) In that specific context, the Court noted that a
majority of the cases cited by the dissent had already been
discredited and other than one lone case, the others were about
medical treatment records and thus irrelevant, because treatment
records, in their entirety, would not be testimonial. (/d., at fn. 2.)

The reason medical treatment notes are nontestimonial in
their entirety is not because they lack formality but because they
are prepared for “treatment purposes,” and thus are “by their
nature, made for a purpose other than use in a prosecution,” thus
failing an entirely different prong of the analysis — the primary
purpose prong. (See Bullcoming, supra, 564 U.S. at p. 672 (conc.
opn. of J. Sotomayor).) The footnote in Melendez-Diaz provides no
support for Dungo's distinction between facts and opinions and even
if it once did, Bullcoming expressly rejected any such distinction.

In Sanchez, this Court concluded that observational facts in
police reports were testimonial after observing that Bullcoming
had rejected the observational fact distinction. (Sanchez, supra,
63 Cal.4th at pp. 694-695.) While Sanchez did not expressly
overrule Dungo and Edwards, it did so impliedly. Aside from
making the observational facts argument that Sanchez rejected,
respondent does not dispute the analysis set forth in appellant’s

brief showing that Dr. Boger’s report was prepared with the
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requisite degree of formality and primarily for evidentiary
purposes. (2SAOB, at pp. 23-28.) Dr. Boger’s statements
concerning multiple healing fractures were testimonial and their

admission through Dr. Ribe violated the confrontation clause.

C. Dr. Ribe’s Testimony Relating Dr. Boger’s Statements
Violated Other State and Federal Constitutional Rights

In the second supplemental opening brief, appellant argued
that the admission of Dr. Boger’s hearsay through Dr. Ribe also
violated his other state and federal constitutional rights.
Respondent does not address these arguments. In a footnote,
however, respondent labels them “cursory” and claims they should
be rejected for that reason. (2SRB, at p. 31, fn. 9.) Respondent is
mistaken. Appellant alleged that the introduction of hearsay
violated the Eighth Amendment’s heightened reliability
requirement, citing Beck v. Alabama (1980) 447 U.S. 625, 637-638,
fn. 13. (2SAOB, at p. 28.) Hearsay and confrontation rules are
designed to ensure reliability. (Crawford, supra, 541 U.S. at p. 61.)
Hearsay that has not been “test[ed] in the crucible of cross-
examination,” is unreliable (zb1d.) and when a conviction is based on
such hearsay, it calls into question the reliability of the entire
verdict. Here, hearsay was introduced absent an opportunity to
cross-examine the declarant and used to prove an element of the
charged offense and special circumstance, rendering the proceedings
unreliable and insufficient under the Eighth Amendment.

Appellant also alleged that the admission of hearsay rendered
his trial fundamentally unfair violating his right to due process

guaranteed by the Fifth and Fourteenth Amendments, citing Estelle
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v. McGuire (1991) 502 U.S. 62, 72. (2SAOB, at p. 28.) Error that
eases the prosecutor’s burden renders a trial fundamentally unfair.
(Mullaney v. Wilbur (1975) 421 U.S. 684, 684-704.) Allowing the
prosecutor to prove its case with hearsay, as occurred here, eased its
burden by shielding the evidence from cross-examination. (See also
Baliza v. LN.S. (9th Cir. 1983) 709 F.2d 1231, 1234 [concluding that
the introduction of hearsay during an immigration hearing to prove
a key fact rendered the proceeding fundamentally unfair].)

Finally, appellant argued that he has a constitutionally
protected liberty interest in the correct application of state law
governing the admissibility of hearsay evidence, citing Hicks v.
Oklahoma (1980) 447 U.S. 343, 346-347. (2SAOB, at p. 28.) Under
California law, Dr. Boger’s hearsay concerning the existence of
multiple fractures was inadmissible. (Sanchez, supra, 63 Cal.4th at
p. 686.) Nevertheless, Dr. Boger’s hearsay was admitted during Mr.
Barrera’s trial and was key to the premeditation and torture
allegations and ultimately, the death judgments. Mr. Barrera has a

protected liberty interest in the correct application of Sanchez.

D. Dr. Boger’s Statements Were Critical to Proving
Premeditation, Torture-Murder, and the Torture-Murder
Special Circumstance and Their Introduction Was Prejudicial
Under Any Test

The severity of Guadalupe’s prior injuries was critical to the
prosecutor’s theory of first-degree premeditated torture murder. The
prosecutor’s theory was that appellant subjected Guadalupe to
systematic, extreme abuse for months preceding the fatal acts of
hitting her and throwing her against the wall. (8RT 1363; 13RT
1914-1915.) The only evidence that Guadalupe’s prior abuse was
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severe or extreme enough to be characterized as premeditated and
torturous was Dr. Boger’s hearsay — that Guadalupe’s X-rays
showed four healing fractures. The prosecutor referred to the
fractures as “key.” (8RT 1363.) For those reasons, the admission of
Dr. Boger’s hearsay affected the outcome, requiring reversal of the
first-degree murder conviction and death sentences under any
applicable prejudice test.

Respondent does not carry its burden to prove beyond a
reasonable doubt the hearsay did not affect the outcome. (See
Chapman v. California (1967) 386 U.S. 18, 24 (Chapman).)
Respondent argues Dr. Ribe independently confirmed one of the
healing fractures (2SRB, at p. 32), but for the reasons discussed
below this did not render harmless the admission of hearsay
establishing the existence of the remaining three. Respondent
argues that other evidence supported Dr. Ribe’s opinion. (2SRB, at
pp. 33-36.) Even if true, the hearsay had a direct impact on the
outcome independent of Dr. Ribe’s opinion. Respondent also points
to “substantial evidence” aside from the hearsay that it claims
would have proven the torture and premeditation allegations.
(2SRB, at pp. 36-51.) The argument ignores every weakness in the
prosecution’s case and fails to acknowledge that the prosecutor
herself referred to the hearsay as the “key” to proving premeditation

and torture.

1. Torture and premeditation could not be established by
evidence of one healing fracture

Respondent begins its analysis by discussing the significance

of Dr. Ribe’s independent confirmation of the right femur fracture.
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(2SRB, at p. 32.) Dr. Boger’s hearsay concerning the existence of
four healing fractures was prejudicial notwithstanding Dr. Ribe’s
personal confirmation of one of them. (2SAOB, at p. 30.) Four
fractures are evidence of torture and premeditation in a way that
one fracture is not. As Dr. Ribe explained, one fracture in a two-
year-old could be an accident, but not three or four. (9RT 1537,
1539.) Respondent does not acknowledge that Dr. Boger’s hearsay
was the only evidence that Guadalupe’s prior beatings were so
severe that they resulted in multiple fractures, nor does it
acknowledge that Dr. Ribe specifically said evidence of one fracture

was consistent with an accident.

2. The existence of multiple healing fractures provided direct
evidence of torture and premeditation

Next, respondent argues that the admission of hearsay that
Guadalupe had four healing fractures was harmless because other
admissible evidence supported Dr. Ribe’s opinion. (2SRB, at pp. 33-
36.) The argument ignores the significance Dr. Ribe placed on the
existence of multiple fractures. He expressly relied on them as
evidence that Guadalupe had been severely and intentionally
abused over a lengthy period to support his opinions that she had
been intentionally abused and suffered from battered child
syndrome. (9RT 1537, 1539.) Respondent also fails to paint an
accurate picture of the prejudice. The hearsay was not prejudicial
merely because it served as the basis for Dr. Ribe’s opinion; it was
also prejudicial because it directly proved something that no other
evidence did: that Guadalupe’s prior beatings were severe and

extreme enough to reflect premeditation and torturous intent.
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3. Respondent applies substantial evidence review instead of
harmless error under Chapman v. California

Under Chapman, supra, 386 U.S. at p. 24, the government
must prove beyond a reasonable doubt that the error did not affect
the outcome. Respondent does not even purport to undertake that
task. Instead, respondent catalogs the “substantial evidence” it
claims would have been sufficient to prove torture and
premeditation absent the hearsay and resulting confrontation
violation. It presents this remaining evidence in the light most
favorable to the prosecution, ignoring evidence that gave rise to
many reasonable, competing inferences. (2SRB, at pp. 36-51.) That
1s the exact analysis a reviewing court would undertake when
reviewing a claim that there is constitutionally insufficient evidence.
(Jackson v. Virginia (1979) 443 U.S. 307, 319; People v. Navarro
(2021) 12 Cal.5th 285, 302.) However, the standards of review for
Chapman prejudice and sufficiency of the evidence are entirely
different.

Under Chapman, the inquiry is not whether the evidence
would have been sufficient without the error; it 1s whether the error
— admission of hearsay to prove multiple healing fractures — affected
the outcome — torture and premeditation findings. (Sullivan v.
Louisiana (1993) 508 U.S. 275, 279 [“The inquiry, in other words,
1s not whether, in a trial that occurred without the error, a guilty
verdict would surely have been rendered, but whether the guilty
verdict actually rendered in this trial was surely unattributable
to the error.”].) Respondent conducts the wrong inquiry, turning

the prejudice analysis on its head.
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The hearsay testimony regarding the existence of multiple
healing fractures affected the outcome because it provided the only
evidence that Guadalupe’s prior beatings had been severe enough to
characterize as a torturous, premeditated plan to kill her. As
discussed in more detail below, respondent fails to acknowledge
weaknesses with other theories of torture and premeditation, and
1mproperly resolves competing inferences in favor of the prosecution
notwithstanding its obligations under Chapman. It has thus not

shown the errors were harmless beyond a reasonable doubt.

a. The prosecution failed to present evidence that Mr.
Barrera deliberately starved Guadalupe

Respondent claims there was substantial evidence that Mr.
Barrera starved Guadalupe and that such evidence gave rise to an
inference that he intended to inflict extreme pain or suffering.
(2SRB, at pp. 37-38.) Respondent points to Dr. Ribe’s finding that
Guadalupe was small for her age, missing a thymus, and had been
living solely with appellant at the time of her death. (2SRB, at pp.
37-39.) Respondent assigns no significance to the absence of
testimony that Mr. Barrera withheld food from her. Respondent
presents the missing thymus as evidence that Guadalupe suffered
from chronic starvation (2SRB, at pp. 37-38), but overstates Dr.
Ribe’s testimony that “[t]he thymus is gone. I'm sure she had one
during life, but we can’t see it.” (9RT 1542-1543.) There was no
evidence explaining why Guadalupe’s thymus was “gone,” nor when
it disappeared and Dr. Ribe did not attribute its absence to anything
specific, let alone malnutrition. This stands in contrast to the

testimony of Dr. Whiteman, the medical examiner who conducted
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Ernesto’s autopsy and attributed his missing thymus to starvation.
(9RT 1499.) Respondent points to Dr. Whiteman’s conclusion that
Ernesto’s missing thymus was evidence of starvation as substantial
evidence that Guadalupe’s missing thymus was also due to
starvation. However, respondent fails to acknowledge other
explanations for the absence of Guadalupe’s thymus, such as
natural and chemical decomposition, which Dr. Ribe said had made
it difficult for him to perform the autopsy (9RT 1522) and had
turned other organs into paste (9RT 1529).

Respondent also argues any malnutrition was attributable to
Mr. Barrera because Guadalupe was living with him when she died.
(2SRB, at pp. 37-38.) Respondent ignores Dr. Ribe’s testimony,
however, that it would take “at least” six months of malnutrition for
that to explain Guadalupe’s size (9RT 1554-1555), and that she only
lived with Mr. Barrera for approximately two months before her

death (10RT 1645-1646, 1718).

b. Neither the injuries Guadalupe suffered during the fatal
incident nor the circumstances surrounding it proved
torture and premeditation and the prosecutor never
argued that they did

Respondent also points to all the head, neck, and back injuries
Dr. Ribe personally observed during his autopsy as evidence that
raises an inference that Mr. Barrera intended to inflict extreme pain
and suffering. (2SRB, at pp. 39-41.) But the prosecutor did not argue
those injuries proved premeditation or torture. Dr. Ribe testified
that Guadalupe’s head injuries could have “develop[ed] in just a
matter of seconds to minutes after a blunt force injury,” (9RT 1535),

and that the “age-range” of Guadalupe’s neck and back injuries was
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the “same as the head injuries” (9RT 1539-1540). The healing
fractures aside, Dr. Ribe did not see any evidence to confirm
testimony that Guadalupe had been beaten on a daily basis. (9RT
1544.) Indeed, the prosecutor’s theory of torture and premeditation
was not premised on the injuries Guadalupe suffered during the
fatal incident but on evidence of older injuries showing systematic
abuse:

This is the key right here. All of the injuries in different
stages of healing indicating each injury inflicted at a
different time.

What is that? Well that’s a pattern. That shows that the
defendant walked in every day and kicked and hit and
tortured that thing. That’s the key to torture because
that’s systematic abuse.

(8RT 1363.)

Respondent points to testimony from Mr. Barrera’s family
that he beat Guadalupe every day. (2SRB, at pp. 42-43.) But
aside from “hitting” that left “red marks,” there were no details
regarding the severity of those beatings. (See 9RT 1585-1587;
10RT 1647, 1703-1706.) Hearsay evidence of multiple healing
fractures filled that evidentiary void.

Respondent claims that evidence Mr. Barrera hit
Guadalupe every day is sufficient to prove he intended to cause
extreme pain and premeditated her murder. (2SRB, at pp. 48-49.)
In support, respondent cites People v. Jennings (2010) 50 Cal.4th
616, 646, and People v. Whisenhunt (2008) 44 Cal.4th 174, 201.
Both cases involved defendants who abused their children

preceding fatal incidents, but also included other evidence of
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torturous intent and premeditation that is entirely absent from
this case.

In Jennings, the defendant admitted he wanted his son
dead, starved him, drugged him, and hit him over the head with
a fireplace shovel. (People v. Jennings, supra, 50 Cal.4th at pp.
627-634.) Days before his son’s death the defendant drove around
the desert looking for a place to bury the body. (/d. at p. 630.) The
Court found that evidence of motive, method of killing and
planning activity all supported a finding of premeditation and
that evidence of the fatal incident was sufficient to support a
finding of tortuous intent. (/d. at 648.) In People v. Whisenhunt,
supra, 44 Cal.4th at p. 201, the defendant incapacitated his
daughter, and “methodically poured hot cooking oil onto various
portions of her body, repositioning her body so as to inflict
numerous burns throughout her body, including her genital
region.” (Whisenhunt, at p. 201, italics added.) There i1s no
comparable evidence here.

Mr. Barrera did not admit he wanted to kill Guadalupe, nor
did he incapacitate her in anticipation of inflicting injury or
death. His actions were not methodical or designed to maximize
pain and there was no evidence of planning. As the prosecutor
argued, it was the multiple healing fractures that proved
systematic abuse, which was “the key to torture.” (8RT 1363.)
This is precisely why their admission was prejudicial.

Respondent also claims the circumstances surrounding the
fatal incident — hitting Guadalupe, giving her a cold shower, and

throwing her into a wall for wetting the bed — provide substantial
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evidence that Mr. Barrera intended to inflict extreme pain
(2SRB, at pp. 42-48) and premeditated her murder (2SRB, at p.
49). Respondent cites People v. Mincey (1992) 2 Cal.4th 408, 429-
436, as authority for the proposition that whipping a child for
wetting the bed is substantial evidence of torture. (2SRB, at p.
43.) Respondent is mistaken. The child victim in Mincey had also
been beaten with a board so hard he defecated, then was forced to
eat it. (Mincey, at p. 430.) His rectum was torn, likely from the
board being inserted into his anus. (/d. at p. 428.) And, he had
hundreds of other injuries. (/bid.) Contrary to respondent’s
suggestion, this Court did not find substantial evidence of torture
merely because the defendant whipped a child for wetting the
bed.

Respondent also argues that Mr. Barrera prolonged
Guadalupe’s suffering after the fatal injury, thereby proving
tortuous intent (2SRB, at p. 46) and that his failure to take her to
the hospital reflected planning activity indicative of
premeditation (2SRB, at p. 50). Respondent fails to give any
significance to eyewitness and expert evidence that Guadalupe
was rendered instantaneously unconscious and thus was not
lingering in pain. (9RT 1600-1601; 9RT 1533.) Respondent also
fails to give any significance to evidence that Mr. Barrera
immediately began attempting to revive her. (9RT 1600 [trying to
lift her head]; 9RT 1603 [putting alcohol on a sock under her
nose]; 10RT 1654, 1730 [going to a pharmacy for Pedialyte and
Tylenol].) Respondent’s argument that Mr. Barrera refused to

take Guadalupe to the hospital so she could linger in pain is not
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supported by the evidence. The evidence shows that she was
unconscious and Mr. Barrera’s failure to take her to the hospital
was not because he wanted to cause her pain, but because he
didn’t want to get in trouble? and didn’t have any money. (10RT
1653, 1730.)

The fatal incident itself did not prove the premeditation or
torture allegations and the prosecutor did not argue otherwise.
Standing alone, that incident could have been a “misguided,
irrational and totally unjustifiable attempt at discipline” or an
“explosion of violence,” which this Court has found insufficient to
establish premeditated, torturous intent. (People v. Steger (1976)
16 Cal.3d 539, 547-549.) Respondent takes the opposite position
but identifies no evidence aside from the healing fractures that
proves Guadalupe’s prior beatings were severe enough to be

characterized as part of a premeditated and torturous plan.

c. The error requires reversal of the first-degree murder
conviction in Count 6, the torture-murder special
circumstance attached to Count 6, and the judgments of
death imposed for both Counts 1 and 6

Respondent has not carried its burden to prove beyond a
reasonable doubt that hearsay evidence of multiple healing
fractures did not affect the jury’s first-degree and torture-murder
findings. (Chapman, supra, 386 U.S. at p. 24.) When addressing a

claim that evidence was insufficient to prove a charge, a

3 In addition to the trouble he would experience for injuring
Guadalupe, the record reflects that Mr. Barrera did not possess
lawful immigration status. (16RT 2136, 2148.)
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reviewing court may infer that the jury resolved competing
inferences in favor of the prosecution. (Jackson v. Virginia, supra,
443 U.S. at p. 319.) Respondent asks this Court to do just that
when it claims that a failure to obtain medical treatment
supports an inference of premeditation, that evidence a father
feeling unloved by his child supports an inference that he
possessed a motive to kill her or did so in revenge (2SRB, at pp.
47, 49-50), or in resolving any of the other competing inferences
in this case in favor of the prosecution.

However, as discussed above, this is not a sufficiency of the
evidence argument, but an argument about the prejudice flowing
from hearsay and confrontation errors. The appropriate analysis
thus centers on whether respondent can prove beyond a
reasonable doubt that the hearsay and confrontation error did
not affect the outcome, not whether the competing inferences, if
resolved in the prosecution’s favor, could support a finding of
premeditation and torture. (Chapman, supra, 386 U.S. at p. 24.)*

Hearsay evidence that Guadalupe had multiple healing

fractures was prejudicial because without it, the evidence gave

4 Even when viewed in the light most favorable to the
prosecution, the evidence of premeditation and torture was
constitutionally insufficient for all the reasons set forth in Argument
I of appellant’s opening brief (AOB) filed November 7, 2012. (AOB,
at pp. 28-94.) Respondent claims that the AOB “conceded that the
evidence sufficiently proved intent to kill.” (2SRB, at p. 52, fn. 16.)
That is untrue. Appellant specifically argued that “[w]hile not
conceding an intent to kill, appellant reminds the Court that in
opening argument his counsel conceded that the facts were
sufficient to establish second degree murder. (8RT 1396.)” (AOB, at
pp. 89-90, fn. 34, italics added.)
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rise to multiple reasonable inferences. Did Mr. Barrera starve
Guadalupe, or was she just small for her age? Did he beat her
because he wanted to kill her, or in a fit of rage or a misguided,
irrational, and unjustified attempt at discipline? Did he intend to
kill her when he threw against the wall, or was he aiming for the
bed? Did he refuse to take her to the hospital because he wanted
her to die or because he thought it would cost money he didn’t
have and didn’t want to get into trouble? Evidence he had broken
four of her bones in the past likely allowed the jury to answer
these questions, convict him of first-degree murder in Count 6,
and find true the torture-murder special circumstance attached
to that count. This is why the evidence was “key” and why its
admission requires reversal.

Respondent argues even if the first-degree murder
conviction in Count 6 and the attached torture-murder special
circumstance are reversed, the death judgement should stand
because the torture-murder special circumstance attached to
Count 1 remains intact, along with the multiple-murder special
circumstance. (2SRB, at pp. 51-56.) However, if the first-degree
murder conviction in Count 6 1s reversed, this Court must also
vacate the death sentence imposed for that count because a death
sentence can only be imposed for a first-degree murder. (Pen.
Code, § 190.)

Respondent points to evidence it claims adequately proved
Mr. Barrera intended to kill and torture Ernesto. (2SRB, at pp.
53-56.) However, it cannot reasonably be inferred from this

evidence that Mr. Barrera treated Guadalupe the same way he
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treated Ernesto. There was uncontested testimony that Mr.
Barrera’s treatment of Ernesto worsened after Guadalupe’s
death. (11RT 1818-1819.) Further, respondent’s suggestion that
the death judgment imposed for Ernesto’s murder in Count 1
remains valid because the hearsay error did not prejudice the
torture-murder finding attached to that count, ignores appellant’s
argument that the jury’s decision to sentence Mr. Barrera to die
for Ernesto’s murder involved a weighing process wherein they
were permitted to take into account the torture-murder of
Guadalupe in Count 6 as a factor that weighed heavily in favor of
death for Count 1. (Pen. Code, § 190.3; People v. Montiel, supra, 5
Cal.4th at pp. 938-939 [explaining that one charged offense can
be utilized in aggravation when considering the appropriate
penalty for another charged offense].) Absent hearsay evidence of
multiple healing fractures, it is possible the jury would not have
found Mr. Barrera tortured her. Absent the aggravating weight of
Guadalupe’s torture, it is reasonably possible at least one juror
would not have sentenced Mr. Barrera to die for Count 1. (People
v. Brown (1988) 46 Cal.3d 432, 448 [reversal of death sentence
required when there is a reasonable possibility that error affected

the penalty verdict].)

E. Conclusion

For the foregoing reasons, the admission of case-specific
testimonial hearsay violated state hearsay rules and Mr.
Barrera’s right to confront the witnesses against him. It was
prejudicial under any applicable test and requires the reversal of

Count 6 and the judgments of death.
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IL.
THE CONVICTIONS FOR CHILD ABUSE AND CORPORAL
INJURY TO A CHILD MUST BE STRICKEN BECAUSE
THEY ARE LESSER INCLUDED OFFENSES WITHIN
CHILD HOMICIDE

In the 2SAOB, Mr. Barrera argued that his convictions for
child abuse (Pen. Code, § 273a, subd. (a)) and corporal injury to a
child (Pen. Code, § 273d) should be stricken because they are
lesser included offenses within child homicide (Pen. Code, §
273ab, subd. (a)). (2SAOB, at pp. 34-37.) A defendant cannot
assault a child in his custody with force likely to cause death and
actually cause the child’s death (i.e., commit child homicide)
without necessarily causing the person or health of that child to
be injured (child abuse) and inflicting an injury resulting in a
traumatic condition (corporal injury to a child).

Respondent does not dispute that child abuse and corporal
injury to a child are lesser included offenses of child homicide.
Nor does respondent dispute the rule prohibiting multiple
convictions for lesser included offenses. Instead, respondent
argues that the convictions for child abuse and corporal injury to
a child should not be stricken because they were not based on the
same conduct as the child homicide convictions. (2SRB, at p. 56.)
However, the record does not support respondent’s argument.

The information alleged the same date range for the child
abuse and corporal injury counts as it did for the child homicide

counts.? In closing, the prosecutor argued that all the beatings

> With respect to Ernesto, the information alleged that the
child homicide (Count 2), child abuse (Count 3), and corporal
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occurring within the specified date range, as a whole, proved
child abuse, corporal injury to a child, and child homicide. Child
abuse, she argued, was proven by the evidence that “[h]e beat the
hell out of those two kids, and he killed them.” (13RT 1896.)
Corporal injury to a child, she argued, was proven by evidence
that “[h]e beat the kids. They are dead. Pretty easy. We don’t
need to go into that too much either.” (13RT 1896.) Finally, she
argued that child homicide was based on “a lot of the same things
I have already proven to you . . . [t]his man tortured and beat and
battered these children until he finally killed them.” (13RT 1897.)
Respondent’s argument that Mr. Barrera’s convictions for
child homicide were based on different conduct than his
convictions for child abuse and corporal injury to a child conflicts
with the record. The record reflects that all the convictions were
based on the same exact conduct. Because child abuse and
corporal injury to a child are lesser included offenses within child
homicide and were based on the same conduct, Mr. Barrera’s
convictions for the lesser offenses in Counts 3, 4, 8, and 9, and the

related enhancements must be stricken.

injury to a child (Count 4) all occurred “[o]n and between October
10, 1995, and March 2, 1998.” (1CT 76-78.) With respect to
Guadalupe, the information alleged that the child homicide
(Count 7), child abuse (Count 8), and corporal injury to a child
(Count 9) all occurred “[o]n and between October 10, 1995, and
September 30, 1997.” (1CT 79-81.)
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CONCLUSION

For all the reasons argued above, and those stated in
appellant’s other briefing, the judgment against appellant must be

reversed.
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