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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, | No. S159120

Plaintiff and Respondent, (Alameda County Super. Ct.
No. 140729)
V.
CAPITAL CASE
ALEX DEMOLLE,

Defendant and Appellant.

APPELLANT’S SECOND SUPPLEMENTAL
OPENING BRIEF

Appellant respectfully submits this brief in response to the
Court’s October 29, 2025, Order which directed the parties to
address the following questions concerning the California Racial

Justice Act (Racial Justice Act or RJA).1

(1) Once a violation of Penal Code section 745,
subdivision (a)(2) is established on direct appeal, is an
analysis for harmless error required under article VI,
section 13 of the California Constitution before relief
can be granted under Penal Code section 745,
subdivision (e)(2), regardless of whether there is a
statutory obligation to conduct a harmless error
analysis under Penal Code section 745?

(2) Does the Legislature have authority to declare that
certain errors are a “miscarriage of justice” within the
meaning of article VI, section 13 of the California

1 Assem. Bill No. 2542 (2019-2020 Reg. Sess.) Stats. 2020, ch.
317, (AB 2542), as amended by Assem. Bill Nos. 256 (2021-2022
Reg. Sess.), 1118 (2023-2024 Reg. Sess.), & 1071 (2025-2026 Reg.
Sess.)



Constitution and thereby obligate courts to reverse a
judgment whenever such an error is found, even when
the error in question would otherwise be subject to
review for harmless error?

(3) If a Racial Justice Act violation has occurred, is the
defendant ineligible for the death penalty under Penal
Code section 745, subdivision (e)(3) regardless of
whether the violation was prejudicial? If so, would
reversal of a death judgment under Penal Code section
745, subdivision (e)(3) without possibility of retrial on
penalty be barred by the “Briggs Initiative” (Prop. 7, as
approved by voters, Gen. Elec. (Nov. 7, 1978))?

(4) What is the effect, if any, of Assembly Bill No. 1071
(Stats. 2025, ch. 721) on the issues in this case?

The Court directed the parties to brief the same questions in
three other pending automatic appeals: People v. Bankston
(S044739), People v. Barrera (S103358), and People v. Chhuon
(S105403). Appellant joins in the arguments in Mr. Bankston’s
Fourth Supplemental Opening Brief, in response to the Court’s first
three questions of law. (Cal. Rules of Court, rule 8.200(a)(5).)2 The
fourth question concerns the RJA violation in Mr. Demolle’s appeal

and 1s addressed below.

2 Filed concurrently with this brief is a request for the Court
to take judicial notice of the Fourth Supplemental Opening Brief,
People v. Anthony Bankston (S044739) (Sept. 25, 2025), as well as
five amicus curiae briefs filed in support of Mr. Bankston. The
arguments in these briefs are relevant and helpful to the resolution
of Mr. Demolle’s appeal. See Inland Counties Reg’l Ctr., Inc. v.
Superior Court (2017) 10 Cal.App.5th 820, 826.
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THE EFFECT OF AB 1071 ON THE OTHER ISSUES
IN THIS CASE

While Mr. Demolle’s appeal was pending before this Court,
the Legislature passed, and the Governor signed, Assembly Bill No.
1071 (2025-2026 Reg. Sess.) (AB 1071), which amends the RJA
effective January 1, 2026. (Stats. 2025, ch. 721.) The Legislature
passed AB 1071 because lower courts were failing to apply the RJA
as intended, reverting instead to the failed status quo that
addresses racial bias only in its most extreme and blatant forms.
(Stats. 2025, ch. 721, § 1, subd. (a), citing In re Mendoza (2024) 2024
WL 5171483 (dis. opn. of Liu, J.) [expressing concern about the
“silent evisceration of the RJA”].) AB 1071 is intended to correct
course, reminding us that the RJA requires “bold, concerted, and
ongoing effort” to eradicate racial bias in the criminal legal system
that is the “result of centuries of historical and embedded racial
injustice.” (Stats. 2025, ch. 721, § 1, subd. (f).)

The Legislature, through AB 1071, reiterated its finding that
racially discriminatory language or other exhibitions of bias during
a criminal trial can never be disregarded as minor or technical.
(Stats. 2025, ch. 721, § 1, subd. (e) [“Racial bias in criminal
prosecutions, in all its forms or degrees, is never minor or
harmless”].) “Like a metastatic cancer, racial bias in one part of a
criminal prosecution infects the whole and cannot be remedied by
removing a single diseased cell.” (Ibid.) AB 1071 emphasized that to
acknowledge that racial bias was a part of a defendant’s trial and
nonetheless uphold the resulting conviction or sentence would
contravene the Legislature’s directive to eradicate bias and

discrimination in the criminal justice system. (Id. at § 1, subd. (a)
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[insulating convictions and sentences tainted by racial bias is
“discordant with the legislative intent of the RJA”].) It also
reminded courts to conduct the objective observer analysis with a
knowledge of the history of racial and ethnic discrimination,
stereotypes and tropes, in old and new manifestations. (Id. at § 1,
subd. (d).)

AB 1071 also made substantive changes to the RJA’s remedial
scheme. Effective January 1, 2026, death ineligibility is no longer
one of the remedies contained in subdivision (e) of Penal Code
section 745. Death ineligibility remains a remedy, but it has been
moved from subdivision (e) to its own subdivision — (I). (Stats. 2025,
ch. 721, § 2.) The Legislature explained that it moved the death
neligibility remedy to its own subdivision to clarify that the court
must impose a remedy from subdivision (e) and death ineligibility.

Further, this bill clarifies that the prohibition on death
sentences for cases in which an RJA violation occurs is
categorical, and not a remedy in itself. This is because
the racially disproportionate application of the death
penalty is “in historical continuity with the long and
sordid history of lynching in this country.” (Ogletree,
“Black Man’s Burden: Race and the Death Penalty in
America” (2002) 81 Or. L.Rev. 15.) Thus, in addition to
the categorical prohibition, courts must impose a
remedy commensurate with the violation(s) in the case.

(Id. at § 1, subd. (e).)

In addition to clarifying that death ineligibility is a required,
categorical, remedy for every RJA violation, AB 1071 also clarifies
the reach of Penal Code section 745, subdivision (a). The Attorney
General has disputed that the prosecutor violated the RJA by
repeatedly referring to Mr. Demolle as a predator and a wolf

because the epithets were not explicitly racist. (SRB, pp. 15-23; see
8



SAOB, pp. 30-34.) In the uncodified portion of AB 1071, the
Legislature declares that in addition to “racial slurs,”
“dehumanizing and othering language,” such as “predator,” also
appeals to racial bias. (Stats. 2025, ch. 721, § 1, subd. (c).) In other
words, AB 1071 directly refutes the Attorney General’s argument
that language must be race-specific to violate the RJA. It also
removes any doubt that the prosecutor committed multiple RJA
violations during the penalty trial summation. And while the
Attorney General constructs an objective observer that is unaware
of language used throughout history to appeal to anti-Black bias,
(SRB, pp. 15-23), AB 1071 clarifies that courts applying the RJA
should “consider evidence of racism’s origins, insidious shifts, and

current manifestations.” (Stats. 2025, ch. 721, § 1, subd. (d).)

CONCLUSION

For these reasons, the Court must vacate Mr. Demolle’s
sentence, declare it legally invalid, and declare him ineligible for the
death penalty.

DATED: January 2, 2026 Respectfully submitted,

GALIT LIPA
State Public Defender

Is/
ERIK LEVIN
Supervising Deputy State Public Defender

Attorneys for Appellant



CERTIFICATE OF COUNSEL
(Cal. Rules of Court, Rule 8.630(b)(2))

I am the Supervising Deputy State Public Defender assigned
to represent appellant, ALEX DEMOLLE, in this automatic appeal.
I conducted a word count of this brief using our office’s computer
software. On the basis of that computer-generated word count, I
certify that this brief, excluding tables and certificates is 1,179

words in length.

DATED: January 2, 2026

Is/

ERIK LEVIN
Supervising Deputy State Public
Defender
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